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VEWBhL  et  al.  t.  DBANE  «t  aL 

(Supreme  Oonrt  of  South  OaroUna.    Hardi  4, 

1886.) 

Siu  o*  QooDB— Rnonuoir  bt  Butbb. 

Plaintiflh  boni^  goods  from  defendants 
bj  sampl&  and  enlMeqaently  resold  them. 
add  tbat.  In  an  action  to  recover  the  price  on 
the  gronnd  that  the  oats  were  worthless,  plsin- 
dfla  must  allege  that  the  goods  deUvered  did 
not  eonespond  with  tha  sample;  that  the  mon- 
ey reeaTed  from  the  resales  was  returned,  or, 
In  cane  the  resales  were  on  time  or  credit,  that 
the  purchasers  were  released  therefrom. 

Appeal  from  common  pleas  circuit  conrt  of 
York  county;  Ernest  Gary,  Judge. 

Action  by  B.  T.  Fewell  &  Co.  against  F.  H. 
Deane  &  Oa  to  recoTer  the  purchase  price 
of  goods  sdU.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed. 

The  foUowlng  Is  the  decree  entered  In  the 
sase,  and  the  eic^tliHu  upon  which  the  ap- 
peal Is  takoi: 

"This  Is  an  action  Ua  damages  Instituted 
in  the  court  of  common  pleas  for  York  county 
liy  the  plalntllft^  menthanta  doing  bnainess 
In  the  dty  of  Rock  HiU,  &  a,  against  the 
defendants,  doing  business  as  merchants  in 
the  d.tj  of  Rldimond,  state  of  mr^ia.  The 
complaint  alleges  that  on  the  — ^  di^  of 
January,  1892,  the  defendants  sold  and  de- 
Uvered  to  the  plaintlffB  for  seeding  purposes 
a  certain  qnanti^  of  oats,  aggregating  three 
hundred  and  thirty-seren  bushels,  and  that 
plaintiffs  paid  therefor  the  sum  of  one  hun^ 
dred  and  sixty-eight  and  88/100  dollars,  be- 
ing the  full  Talue  of  sound  merchantable  oats 
for  seeding  purpoan;  that  the  said  oats 
unsound,  damaged,  and  worthless  for  seed- 
ing and  planting  purposes,  and  that  the  same 
were  of  no  value  to  the  plaintiffs;  that  the 
plaintiffs  bought  said  oats  for  the  purpose  of 
sale  to  planters  for  seeding  purposes,  and 
that  they,  as  merchants,  would  have  realized 
a  reasonable  profit  of  sixty  and  71/100  dol- 
lars on  the  sale  of  said  oats  If  they  bad  been 
sound  and  saleable  and  tbat  the  plaintiffs 
hare  been  damaged  In  the  sum  of  one  hun- 
dred and  sixty-eight  and  88A00  dollars,  the 
amount  paid  for  said  oats,  and  interest  there- 
on, and  In  the  sum  of  sixty  and  71/100  dol- 
lars, profits  on  the  same.  The  defendants  In 
v.2l8.£.no.l — 1 


their  answer  to  the  complaint  deny  the  alle- 
gations of  said  complaint,  except  those  there- 
inafter admitted;  and  by  way  of  further 
answer  allege  that  the  defendants  were  a 
firm  doing  business  in  the  dty  of  Richmond, 
Ya.,  as  merchants;  that  on  the  26th  day  of 
December,  1891,  they  sent  one  W.  A.  Fewell, 
a  commission  merchant  of  B.ock  Hill,  S.  C, 
a  sample  of  the  oata  they  had  In  ato^  and 
soon  thereafter  received  an  order  from  W.  A. 
Few^  for  350  bushels  *R.  P.  oats,  same  as 
sample  sent,*  at  fi6^  ceatB  per  bushel,  to  be 
shipped  to  the  plaintiffs;  that  In  pursuance 
of  the  said  order  tbey,  on  Slst  December, 
1S91.  shipped  the  plaintlfls  the  quantity  and 
quality  at  oats  mentioned  in  the  order,  and 
tbat  the  said  oats  so  shipped  were  identical 
with  the  sample  from  which  same  was  made; 
that  tlie  defendants  fulfilled  their  contract 
with  plaintiffs  folly  and  entirely,  In  every 
respect  In  good  faith;  that  the  said  oats 
were  sold  by  sample  without  any  representa- 
ticm  as  to  their  condition;  that  the  plaintlfCs 
revived  them,  paid  ftnr  them,  and  made  no 
objection  to  their  quality  untU  some  months 
afterwards;  that  the  plaintiffs  had  an  oppor- 
tunl^  to  examine  said  oats  before,  paying 
therefor,  and  they  have  never  returned  or 
offered  to  return  the  said  oats  to  the  defend- 
ants; that  the  defendants  did  not  know  for 
what  purpose  the  plaintlfCs  purchased  said 
oats,  and  they  never  assumed  any  responsi- 
bility as  to  their  qualify,  but,  if  the  same 
were  unsound  and  damaged,  they  became  so 
after  shipment,  and  while  In  the  possession  of 
plaintiffs  or  their  customers;  and  pray  that 
the  complaint  be  dismissed,  with  costs.  The 
cause,  being  at  Issue,  was  referred  by  con- 
sent order  to  W.  B.  McOaw,  as  special  ref* 
eree,  to  hear  all  the  testimony  and  report 
upon  all  Issues  of  facts,  with  leave  to  report 
any  special  matter.*  In  pursuance  of  said 
order,  said  referee  has  taken  the  testimony 
and  filed  his  report,  to  which  there  are  no  ex.- 
ceptlons,  finding  as  matter  of  fact,  among 
other  things,  that  the  oats  in  question  were 
sold  by  the  defendants  to  the  plaintiffs  as 
'Rust-Proof  Oats';  that  the  plaintiffs  intend- 
ed to  buy  the  oats  for  seeding  purposes;  that 
they  sold  the  oats  for  such  purposes,  and 
that  they  were  so  used  by  plaintiffs*  custom- 
ers; and  that  said  oats  were  unsound,  etc. 
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The  referee  fnrtber  finds  that  the  defendants 
had  notice  and  understood  from  the  terms  of 
the  order  ttadf  that  seed  oats  were  desired 
by  plalntiffiB.  These  and  the  other  findings 
of  fact  by  tlie  referee  are  fully  sustained  by 
the  testimony.  The  referee  further  finds  that 
the  plalntltb  t>aid  one  hundred  and  ninety- 
seven  and  67/100  dollars  for  the  oats,  and 
have  sold  the  same,  some  for  cash  and  some 
on  a  credit  On  the  ca^  sales,  the  plaintiffs 
hare  zeceiTed  and  liaTe  still  in  liand,  onre- 
fonded,  the  som  of  one  hundred  and  twenty- 
four  and  4Q/1'00  dollars.  The  plaintiffs  sold 
to  their  customers  on  credit  160%  bnshds  of 
said  oats,  at  76  cents  pec  bush^,  amountinff 
to  the  sum  of  one  hundred  and  twraity  and 
28/100  dollars.  These  time  customers  have 
not  iKtld  the  amount  of  th^  purchases.  Tlie 
plaintiffs  have  never  entered  any  sidts 
against  any  of  the  parties  to  enforce  pay- 
ment  of  the  amounts  due  by  tiiem  for  the 
oats  purcliased  on  time.  From  the  view  the 
court  takes  of  this  case,  it  is  not  necessary 
to  discuss  many  of  the  legal  questions  so 
ably  argued  by  the  learned  counsel  engaged 
In  the  cause,  or  to  draw  the  nice  atad  delicate 
distinctions  13iat  arise  in  applying  13xe  prin- 
ciples of  caveat  emptor  or  caveat  venditor. 
The  recent  case  of  Kauffman  Milling  Co.  v 
Stuck^,  37  S.  C  8;  18  S.  B.  210,  .seems  to  be 
directly  in  point  It  was  sought  in  that  case 
to  recover  the  purchase  money  of  a  quantity 
of  flour  sold  by  the  plaintiffs  to  the  defend- 
ant The  defendant  resisted  payment  of  the 
flour  on  the  ground  that  it  was  not  good, 
sound,  marketable,  or  merchantable,  and  not 
up  to  the  warrant  or  sample.  The  supreme 
court  held  that  the  defendant  would  have  no 
right  to  take  even  a  worthless  article  of  the 
plaintiffs,  and  then  sell  it,  and  defend  himself 
by  saying  It  was  wflrthlesa,  but  must  account 
for  proceeds  of  sale,  etc.  Applying  this  prin- 
ciple to  the  present  case,  wherein  liave  the 
plaintiffs  sustained  any  damage?  They  paid 
for  said  oats  the  sum  of  |197.67,  and  have 
sold  them  for  $124.48  in  cash,  and  have  out- 
stan^ng  accounts  against  their  time  custom- 
ers amounting  to  (120.28,  aggi-egathig  9244.77. 
In  other  words,  the  plaintiffs  have  already 
sold  said  oats  at  a  profit  of  ¥53.10.  I  fall  to 
see  wherein  they  have  sustained  any  damage. 
If  is  true  they  may  in  the  future  be  sued  by 
their  customers,  and  sustain  some  damage; 
but  until  they  have  either  refunded  the 
amount  realised  on  the  sale  of  the  oats,  or 
suffered  some  loss  by  reason  of  the  sale  to 
their  customers,  their  suit  for  damages  is 
premature,  as  was  decided  In  Stuckey's 
Case:  "He  would  have  no  right  to  take 
eycn  a  worthless  article  of  the  plaintiffs, 
and  sell  it,  and  then  defrad  himself  by  say- 
ing it  was  worthless;  but  he  must  account 
for  the  proceeds  of  sale,"  etc  Testing  this 
case  by  the  principle  anuounced  in  the 
Stuckey  Case,  the  plaintiffs  have  totally 
failed  to  show  that  they  have  sustained  any 
damage,  but  en  the  contrary,  have  realized  a 
DTO&t  of  953.10.  It  is  therefore  ordered  tliat 


the  complaint  be  dismissed.  Bmest  Gary, 
Presiding  Judge." 

Plaintiffs  appealed  from  this  Judgment  on 
the  following  exceptions:  **(1)  Because  of 
error  in  holding  that  plalntiCta  were  not  en- 
titled to  recover  the  price  paid  for  a  worth- 
less article,  siq>posed  to  be  sound  at  time  of 
purchase.  (2)  Because  of  error  in  bidding 
that  plaintiffs  had  snffued  no  damages  be- 
cause they  had,  in  Ignorance  of  its  condition, 
sold  the  worthless  commodity,  possessing  a 
latent  defect  tor  more  than  the  price  psld. 
(3)  Because  of  error  in  holding  that  the  rule 
caveat  venditor  had  no  application  to  the 
sale  and  purchase  of  said  commodity.  {4) 
Because  of  error  In  not  sustaining  ptalntubt' 
cause  action,  and  in  not  holding  that  true 
measure  of  damaged  w&a  the  difference  be- 
tween the  worthless  article  and  the  value 
that  it  would  have  possessed  In  Sonth  Caro- 
lina had  It  been  sound  and  as  represented. 
(5)  Because  of  OTor  In  holding  tliat  the  sale 
of  part  of  tlie  worttaleas  coods  tax  9120.28,  on 
time,  to  parties  who  refused  to  pay  fbr  same, 
was  not  a  matter  of  damagft  (B)  Because  of 
onror  in  holding  that  the  sum  of  9124.48  real- 
ised In  cash  for  a  port  of  the  wwthless  com- 
modity sold,  which  plaintiffs  admitted 
liability  to  refund  to  the  purchasers,  was  not 
a  matter  of  damage.  (7)  Because  of  error  in 
adding  plaintiffs*  legitimate  profits  for  hand- 
ling, storing,  and  selling  said  commodity  to 
the  items  of  their  cash  and  credit  sales  to 
make  up  the  amount  of  supposed  relmburs- 
ment  (S)  Because  of  error  in  holding  that 
pialntlffB*  action  was  premature,  and  that 
the  cause  of  action,  if  any,  could  not  accrue 
to  plaintiff  untU  the  legal  righta  and  respon- 
sibilities existing  between  pialntlfls  and  their 
vendees  had  bera  adjusted  and  settled." 

Hart  &  Cherry,  for  appellants.  Finley  & 
Brice,  fw  resipondents. 

POPB,  7.  This  action  came  on  for  trial 
before  tiie  Honorable  Ernest  Gary,  as  pre- 
siding Judge,  at  the  November  term,  1893, 
of  the  court  of  common  pleas  for  York  coun- 
ty. The  hearing  was  had  upmk  the  report 
of  W.  B.  McCaw,  Esq.,  as  special  referee, 
and  the  testimony  talcen  him.  On  the 
28th  December,  189S,  the  circuit  Judge  filed 
his  decree,  dismissing  the  complaint  This 
deci-ee  must  be  reported  in  full.  The  plain- 
tiffs appeal  from  said  decree  on  eight 
grounds.  These  exceptions  will  be  set  ont 
in  the  report  of  the  case.  It  occurs  to  us 
that  the  plaintiffs  maintain  a  most  extraor- 
dinary position,  namely,  that  they  have  the 
right  to  buy  goods  by  sample,  and.  without  a 
denial  that  the  goods  so  sold  and  delivered 
correspond  with  the  sample  sell  said  goods 
at  a  profit  and  then,  without  paying  back  to 
their  customers  the  money  paid  by  such  cus- 
tomers for  the  oate  (the  goods  sold)  in  ques- 
tion, or  without  when  they  sold  the  oats 
on  time  or  credit  to  their  customers,  re- 
leasing their  customers  from  such  sale. 
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that  the;  can  require  the  defoadants  to 
pay  them  back  all  the  purchase  money,  and  a 
little  more,  on  the  ground  that  the  oats  sold 
were  worthless.  We  agree  with  the  circuit 
judge  that  the  case  of  Milling  Co.  t.  Stnckey, 
as  reported  In  37  S.  C.  8,  16  S.  E.  192,  and 
in  40  S.  C.  110.  18  8.  E.  219,  Is  concIuslTe  of 
this  case.  It  Is  the  Judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be 
affirmed. 


(43  S.  C.  SO) 

8ULLIYAM  T.  LATIMBB  et  al.  (two  cases), 
ffhiptreuw  Court  of  Sonth  Oarollna.    March  4, 

1890.) 
Costs  oh  Appul. 
Where  plaintiffB  succeed  In  modifying 
the  Jodgmeat  appealed  from,  though  only  part 
of  toelr  grounds  of  appeal  are  sustained,  they 
became  the_prevaliinK  parties,  and  are  entitled 
to  costs.  CleTeland  t.  Cohrs,  13  8.  C.  S97, 
and  Half  t.  WatUus.  25  S.  a  246.  followed. 

Appeal  from  common  pleas  circuit  court  of 
Oreenrllle  county. 

Actions  by  Charles  M.  SnlllTan,  plaintiff, 
against  Joseph  P.  Latimer  and  John  H.  Lat- 
imer, as  executors  of  John  D.  Latimer,  de- 
fendants, and  by  Thomas  J.  SuUIran  against 
defendants  Latimer.  From  the  taxation  of 
costs,  plaltttlfls  appeal.  RcTersed. 

B.  C  Watts  and  Westmoreland  &  Hayiu- 
wortht  tor  appellants.  J.  A.  MfXMiey,  J.  A. 
McGnllongh,  and  Penr  A  Heyward,  for  re- 
sptrndents. 

POPE,  J.  Tbem  actions  were  heard  to> 
getber  In  this  court  on  appeaU  88  8.  0. 158, 
17  8.  E.  701.  The  plaintiffs  In  tlie  court  be- 
low were  tbe  anttiluts  here.  The  judg- 
moat  of  tht  drcidt  eonrt  was  modified  In 
aereral  Important  particulars,  InrolTlng  sev- 
eral thousands  of  dollars.  When  the  remit- 
tltar  from  this  c<nirt  reached  tbe  circuit 
court;  and  after  due  notice  thereof,  the  ap- 
IwUants  moved  before  the  clerk  of  tbe  clr- 
colt  court  at  Oreoivllle  to  tax  the  costs  and 
expenses  In  tbe  supreme  conrt  Alter  the 
clerfc  had  taxed  tbe  costs  and  adjusted  the 
allowances,  as  fixed  by  statute,  in  favor  of 
the  appellants,  the  Messrs.  Latimer,  as  de- 
fendants, excepted  to  such  taxation,  con- 
tending that  such  costs  and  allowances  were 
not  properly  and  legally  taxable  against 
them.  When  their  exceptions  came  on  to  be 
heard  before  bis  honor,  Jndge  Norton,  dur- 
ing tbe  summer  team,  1893,  of  the  court  of 
common  pleas  for  OreenviUe  county,  he  de- 
cided that  such  ttucatlon  of  costs  and  allow- 
ance for  expenses  In  the  prosecution  of  tbe 
appeal  in  this  court  were  not  i»n^>er,  and  he 
accordingly  held  that  Joseph  P.  LaUmer  was 
not  only  not  liable  to  pay  any  costs  to  ap- 
pellants, but  that,  on  the  contrary,  appel- 
lants were  liable  to  pay.  and  should  pay. 
fun  costs  of  appeal  to  said  Joseph  P.  Uit- 
Imer;  and,  further,  that  as  between  the  ap- 
pellants and  John  H.  Latimer,  neither  party 
cenld  claim  costs  of  tbe  other;  and  be  dl< 


rected  the  taxation  of  costs  to  be  reformed 
by  the  clerk  In  accordance  with  those  views. 
From  this  order  of  Jndge  Norton,  tbe  appel- 
lants have  appealed. 

The  circuit  Judge  Is  clearly  in  error.  Both 
In  Cleveland  v.  Cohrs,  13  S.  C.  397,  and  in 
Huff  V.  Watklns,  25  S.  C.  246,  thla  court  has 
decided  that  costs  allowed  by  law  on  appeals 
to  the  supreme  court  were  to  be  taxed  In 
favor  of  tbe  prevalliDg  party  In  such  appeal. 
As  was  said  In  the  last-cited  case  by  Chief 
Justice  Simpson:  "Our  statute,  we  think, 
gives  appeal  costs  to  the  prevailing  party  In 
the  appeal,  without  reference  to  the  grotmds 
of  appeal."  These  views  were  sustained  In 
the  two  cases  of  Sease  v.  Dobson,  36  S.  G. 
654,  15  8.  E.  703,  704.  There  Is  no  antagon- 
ism to  tbe  decisions  by  the  cases  of  St^p 
V.  Life  &  Maturity  Association  (S.  O.)  19 
S.  B.  490,  and  Murray  v.  Mauufacturii^  Co., 
39  8.  C.  457,  18  U.  B.  5.  In  the  Case  of 
Stepp,  supra,  tbe  court  ordered  a  new  trial, 
unless  plaintiff  should  remit  a  portion  of  her 
recovery,  but  provided.  In  case  she  did  so 
remit,  the  Judgment  should  be  afllrmed. 
Tbe  plaintiff  did  remit;  thereby  tne  Judg- 
ment became  affirmed.  When  tbe  life  and 
maturity  association  denied  its  liability  to 
pay  the  costs  of  appeal,  this  court  held  that 
Mrs.  Stepp  was  the  prevailing  party,  and 
was  therefore  entitled  to  such  costs.  In  the 
case  of  Murray  v.  Blanufacturing  Co.,  supra, 
—a  contest  case  between  two  defendants, 
tbe  Fidelity  Company  on  tbe  one  side,  and 
tbe  Bank  of  New  York  on  the  other,— while 
the  bank  did  not  get  all  it  claimed  against 
the  Fidelity  Company  on  appeal,  atiU  it 
gained  several  thousand  dollars.  Tne  bank 
claimed  its  costs  of  appeal,  and  this  court 
decided  that  It  was  entitled  to  such  costs 
because  It  was  the  prevailing  party  on  ap- 
peal. So,  hi  tbe  case  at  bar,  tbe  plaintiffs, 
Charles  M.  Sullivan  and  Thomas  J.  Sulli- 
van, have  succeeded  In  modifying  the  Judg- 
ment appealed  from,  and,  although  all  their 
grounds  of  appeal  were  not  stutalned,  some 
of  tbem  were,  and  thus  they  became  "tbe 
prevailing  parties,"  It  Is  therefore  apparent 
that  tbe  circuit  Judge  was  In  error.  It  is 
the  Judgmoit  of  this  conrt  that  tbe  order 
of  Judge  Norton  be  reversed,  and  tbe  cause 
be  remanded  to  the  circuit  court,  wltb  di- 
rection that  such  court  allow  the  appellants 
here  tli^r  costs  as  the  same  were  taxed  by 
the  clerk  of  the  circuit  court 


(48  8.  0.  2M) 
HAMMOND  V.  FOREMAN. 
(Supreme  Court  of  South  Carolina.    March  4, 
1895.) 

Eqcitt  Fbactios— Submission  to  Jubt— Appialp 
ABLs  OansB. 
1.  Act  1890  (20  St  at  Large,  695),  provid- 
ing the  methods  by  which  a  trial  by  Jury  in 
equitable  actioDS  may  be  had,  docs  not  de^ve 
tbe  chaaeell<w  of  the  discretionary  power  to 
submit  Issues  of  fact  to  a  jury  whenever  he 
deems  It  necessary  for  the  enlightenmeiit  of  the 
court 
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2.  Aq  order  by  the  court  dtting  In  eqalty, 
sabmittin?  to  a  jary  certain  issnes  inTolTiDi; 
frand,  does  not  Involve  the  merits  or  deny  any 
legal  riglit,  and  is  therefore  not  appealable. 

Appeal  from  common  pleas  circuit  court  of 
Atken  connty;  J.  J.  Norton,  Judge. 

Action  by  B.  S.  Hammond,  as  tmsteef 
against  Thomas  L.  Foreman.  Prom  an  or- 
der submitting  certain  Issues  of  fact  to  a 
ivrft  plaintiff  appeals.  AfiOrmed. 

U.  B,  Woodward,  for  appelant,  Hender- 
son Broa,  for  respondent 

POPB,  J.  It  seems  that  this  acUon.  wtalcb 
was  on  the  equity  side  of  tbe  court  of  com< 
moa  pleas,  had  been  placed  on  its  appro- 
lolate  calendar,  Na  2.  Tbe  defendant,  In 
Us  anawwt  raised  a  question  of  fact,  and, 
deslrins  an  Issue  flramed  to  try  the  same, 
gaTo  a  notice  In  writing  that  he  would  move 
tbe  oonrt  on  the  first  day  <a  Its  session  to 
ftame  ancb  Issnes  of  fact  for  trial  by  Jnry. 
Neither  oonnsel  tm  plaintiff  nor  defoidant 
happened  to  be  present  In  conrt  when  his 
honor.  Judge  Norton,  called  fw  Issues,  as  re- 
quired by  tbe  act  of  1880  (20  St.  at  Large. 
68S);  but  subsequoitly,  and  before  the  ju- 
ries tot  the  term  had  beem  discharged,  the 
oonnsd  tm  defendant  called  up  his  motion. 
The  order  was  objected  to,  because  not  In 
time,  nnda  the  act  of  1600,  supra.  The  dr- 
enit  judg^  as  a  chancellor,  when  the  cause 
was  reached  on  the  call  of  calendar  Na  2. 
passed  an  order  reciting  that  defendant  was 
not  entitled  to  bis  order  under  the  above  act, 
but  held  and  announced  that  questions  of 
fraud  in  an  equitable  action  are  peculiarly  ap- 
propriate to  a  Jury  trial  for  the  enlightenment 
of  the  court,  and  settled  these  issues  for  trial 
before  a  Jury.  The  plaintiff,  concelvlug  that 
the  act  of  1890  was  exhaustlTo  as  to  the 
mode  hs  which  trial  by  jury  of  Issues  of  tect 
In  an  equitable  acti<ai  may  be  had,  appealed 
from  such  order  of  the  drcnlt  Judge,  and  bis 
six  grounds  ot  appeal  present  this  question 
in  Its  several  phases. 

The  defendant  assails  tbe  appellant's  right 
of  appeal.  Clearly  the  appellant  has  no  right 
of  appeal  at  this  time,  unless  the  wder-  in 
qnestkm  InTolves  tbe  merits,  or.  If  renounced, 
will  lead  to  a  denial  by  the  conrt  of  some 
sulMtantlal  legal  right  of  the  appellant  here. 
This  would  be  tho  ease  If  this  osurt  should 
hold  that  the  act  of  1890,  supra,  deprived  a 
chancellor  of  the  power  of  submitting  issues 
to  a  Jury  whenever,  in  bis  Judgment,  such  a 
course  was  necessary  to  the  oillghtenment 
of  the  conscience  of  the  conrt  Tor  this 
court  to  adopt  such  a  view  of  the  effect  of 
the  act  in  question  would  work  a  radical 
change  In  the  machinery  of  the  court  ot  eq- 
uity as  It  has  listed  from  time  ImmemwiaL 
We  cannot  view  this  act  ot  1890  as  intoided 
for  such  a  purpose,  or  as  working  out  such 
a  result  If  we  did,  we  would  not  hesitate 
to  dedare  it  uncmstltntliHial,  as  aubverstve 
•C  the  provisions  of  the  constitution  relating 
to  courts  of  common  pleas  and  this  court  In 


equitable  actions.  This  last  course  Is  ost 
necessary  In  the  view  of  this  conrt  Henos 
we  think  the  circuit  Judge,  sitting  as  a  chan- 
cellor, had  a  perfect  right  In  his  discretion, 
as  such,  to  order  these  issues  for  a  trial  bgr 
Jury;  and  his  order,  therefore,  did  not  In- 
volve the  merits,  nor  did  It  amount  to  a  prac- 
tical denial  of  a  substantial  legal  right  of  the 
appellant  The  order  was  not  appealable. 
It  Is  the  Judgment  of  this  court  that  the  or^ 
der  of  the  circuit  court  now  appealed  from 
be  remanded  to  the  circuit  court,  for  a  trial 
by  jury  of  tbe  issues  framed  by  tbe  order  of 
Judge  Norton,  and  thereafter  for  .a  hearing 
of  the  action  by  the  drcnlt  court  as  In  chan- 
cery, untrammeled  by  the  provisions  ot  the 
act  of  1890,  as  found  In  20  St  at  Large,  68S. 

QAItY,  J.,  concurs  In  result 


(tt  B.  G.  M6> 
STATE  V.  SULLIVAN. 
(Supreme  Oonrt  of  South  Carolina.    Feb.  19, 

1895.) 

Kbw  Triai.  —  Nbwlk-Discovsrbd  Bvidsmcb  — 
Death  op  WiTWKsa  —  Mdrdeb  —  Eipebt  Eti- 
DSKCB— Exclusion  op  Evidbscb— Prejudics— 
Sblt-Dbpshsb— ANtMcs  or  Ubobasbd — Witnbm 

— lltnuOHlMHI^FlIWRB  TO  BBqUKT-UlSOOlI- 
DCOI  or  JVRT— RUIAKKB  OP  COOHSBU 

1.  A  new  trial  will  not  be  granted  on  tbt 
gron&d  of  newIy-discoTered  evidence  where  the 
proposed  witness  died  after  the  motion  for  a 
new  trial  was  made^  but  before  it  was  decidecb 

2.  It  is  error  to  refuse  to  allow  defendant's 
attorney,  on  cross-examination,  to  aak  a  medi- 
cal exbert  Introduced  by  the  state  his  opinion 
as  to  now  deceased  was  standing  towards  the 
pistol  when  the  ball  entered  his  body. 

S.  Where  evidence  offered  by  defendant  is 
erroneously  excluded,  but  is  afterwards  admit- 
ted, defendant  im  not  in^udiced. 

4.  Where  defendant  allied  ulf-defenae.  It 
was  proper  to  exclude  evidence  tnat  deceased, 
before  the  killing,  in  speaking  of  defendant 
stated  tliat  he  was  not  fit  to  live  in  a  civilised 
community,  as  such  statement  did  not  amouU: 
to  a  threat,  or  necessarily  show  ill  fesling  oa 
the  part  of  deceased  for  the  prisoner. 

5.  Where  a  witness  for  the  state,  in  an- 
swer to  a  question  as  to  whether  before  the 
trial  he  did  not  make  a  certain  statement  which 
was  at  variance  with  his  testimony,  answers, 
"I  do  not  remember  whether  I  used  those 
words  or  not"  and  the  words  referred  to  were 
relevant  to  thn  iR^ite.  the  defense  may  show  that 
the  witness  did  use  the  words. 

6.  A  charge  that  "If  defendant  honestly, 
and  with  good  reason,  considered  tiiat  the  note 
which  it  la  all^^  he  received  oa  the  morning 
of  the  fatal  encounter  was  a  threat  on  the  part 
of  deceased  to  do  him  some  bodily  harm,  and 
when  they  afterwards  met  the  conduct  of  de- 
ceased was  such  as  to  indicate  an  intention  of 
Immediately  carryine  that  threat  into  ezecn- 
tion.  the  defendant  it  without  fault  in  bringing 
on  the  difficulty,  was  Justified  in  standing  his 
ground,  and  usmg  snch  means  for  his  own  de- 
fense, and,  if  death  ensued  thereby,  the  homi- 
cide would  be  excusable,"  was  pri^rly  refused, 
as  it  was  tbe  province  of  the  jury  to  determine 
whether  the  ctrcnmatances  Justified  the  belief 
that  defendant  was  in  danger,  and  ttecause  it 
failed  to  state  that  where  there  are  other  avail- 
able means  by  which  the  shedding  of  hunum 
blood  might  be  avoided,  it  cannot  be  said  that 
there  was  any  such  necessity  to  take  humaa 
hfe  as  would  excnse  the  slayer. 

7.  Where  a  chaw  was  vety  f nU,  and  do- 
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fendant  failed  to  reqnest  snr  propodtioiu  of 

law,  defendant  cannot  complain  that  sach  prop- 
OBitions  were  not  submitted  to  the  jury. 

8.  A  charge  on  self-defense,  which  anthor- 
ixes  the  jury  to  determine  from  particular 
facts,  and  not  from  all  the  facts,  in  the  eaae, 
the  right  of  defendant  to  shoot,  was  jHXiperly 
refased. 

9.  A  charge  on  self-defense,  which  falls  to 
state  that  a  person  cannot  take  human  life 
where  there  are  available  means  which  the 
shedding  of  human  blood  can  be  aTdded,  waa 
properly  refased. 

10.  A  charge  that  simply  drawing  a  pistol 
Ib  a  quarrel  Is  not  an  assanit  is  erroneous. 

XI.  'yi^here  the  facts  on  which  it  Is  sought  to 
set  aside  a  verdict  for  misconduct  of  the  con- 
stable in  charge  of  the  Jury  are  disputed,  the 
action  of  the  trial  court  in  refusing  to  set  the 
T^^ct  aside  will  not  be  disturbed. 

12.  Remarks  of  prosecoting  attorney,  not 
objected  to  on  UtB  tnal,  will  not  be  eonaideind 
on  appeal. 
Mclver,  O.  J.,  dissenting. 

Appeal  from  genetJ  sessions  drcult  coort 
of  Anderson  count?;  Ernest  Qary,  Older 
Judge,  and  W.  H.  Wallace,  Case  Judge. 

J.  Mlms  SnlllTan,  convicted  of  murder,  ap- 
peaJs.  Pending  appeal,  a  motion  was  made 
by  defendant  for  a  new  trial,  on  the  ground 
of  after-discovered  evidence,  overruled,  and, 
on  appeal,  the  order  ovemdlng  it  affirmed. 
Reversed.! 

8.  W.  Meltxm,  Fenr  ft  Hegrward,  J.  A. 
McCnllough,  J.  W.  Gray.  J.  E.  Breaseale, 
Hurray  &  Watkina,  and  M.  I*.  Bonbam,  for 
appellant.  M.  F.  Ansel,  Earle,  Orr  &  Moo- 
ney,  and  Trlbble  &  Pzlnce,  for  the  State. 

GARY,  J.  This  was  a  motion  for  a  new 
trial,  on  the  ground  of  after-discovered  evi- 
dence, preTloug  leave  therefor  having  been 
granted  by  tbe  supr^e  court  AU  the  aifl- 
davlts  used  in  the  supreme  court  upon  the 


iThe  foilowlng  are  the  affidavit  of  W.  B. 
Stoddard,  referred  to  in  the  opinion,  and  the 
order  of  tbe  lower  court: 

•Tenwnaily  comes  W.  B.  Stoddard,  who,  upon 
oath,  says:  That  he  was  well  acquainted  with 
Herman  G.  GUreatb,  and  that  he  knows  the  de- 
fendant, J.  Mims  Sullivan.  That  he  was  a  per- 
sonal friend  of  the  deceased,  Herman  G.Qilreath. 
That  on  the  evening  of  the  18th  day  of  June, 
1892,is  the  dtyof  Greenville, between  the  hours 
of  10  and  11  o  doc^  p.  m.,  be  met,  in  the  Man- 
don  Hoa8&  Herman  O.  Gilreath.  They  wallted 
out  of  tbe  Mansion  House  together,  and  walked 
np  Kain  street  to  Humphrey's  shoe  store,  and 
stopped  at  the  corner.  As  deponent  and  -Her- 
man G.  Gilreath  walked  up  the  street  together, 
and  when  at  the  corner  aforesaid,  he  told  this 
deponent  that  he  had  had  a  difficult  with  one 
J.  Mims  Sniiivan,  the  defendant,  and  that  he, 
Gilreath,  Intended  on  the  following  morning  to 
write  to  said  Sullivan  a  note,  and  that  he,  Gil- 
reath, intended  to  give  Sullivan  a  street  caning 
for  the  gross  Insult  that  he  liad  given  him,  pre- 
senting  nil  walking  cane  at  the  same  time; 
further  stating  that  he  did  not  want  to  shoot 
Sullivan,  and  said,  If  Sullivan  resented  the  can- 
ing, and  it  was  necessaryi  he  would  use  this 
thuig,'  presenting  his  pistol.  Deponent  warned 
the  said  Gilreath,  at  the  time  of  making  state- 
ment that  he  should  not  be  talking  in  that  way, 
even  if  be  intended  to  do  a  thing  of  that  kind, 
whereupon  he  asked  In  reply  this  deponent  to 
*aay  nothing  about  what  be  had  told  him,* 


motion  to  suspend  the  hearing  of  the  api>eal 
until  the  appellant  could  make  a  motion  Id 
the  circuit  court  for  a  new  trial,  on  the 
ground  of  after-discovered  evidence,  were 
used  on  the  circuit  Among  these  was  the 
aiQdavit  of  W.  B.  Stoddard,  which  wlU  be 
set  out  in  the  report  of  the  case.  Tixe  said 
W.  B.  Stoddard  died  suddenly,  subsequent 
to  the  hearing  of  the  motion  to  suspend  hear- 
ing of  -the  appeal  by  this  court,  and  before 
tbe  hearing  of  the  motion  herein  on  circuit. 

After  hearing  read  the  said  affl^vlts,  and 
after  argument  of  counsel,  his  honor,  Judge 
Gary,  signed  the  order,  which  will  also  be 
Incorporated  in  the  r^rt  of  this  case.  The 
following  is  appellant's  exception  to  said  or^ 
dw:  "His  honor  erred  In  holding  that,  W- 
B.  Stoddard  having  died  since  Ihe  making  of 
the  affidavit  the  .same  could  not,  under  the 
rules  of  law,  be  used  on  the  trial  of  the 
cause,  and  it,  therefore,  not  appearing  that 
the  result  would  iirobably  be  dltterent  from 
the  other  evidence  exdndve  of  this,  13ie  mo- 
tion should  be  refased;  wbfereas  he  should 
have  hdd  that  tbe  said  affidavit  vnis  proper^ 
iy  before  the  court,  was  competent  for  the 
purposes  of  said  motion,  and  was  entitied 
to  as  much  consideration  as  if  the  said  W.  B. 
Stoddard  had  not  died."  U  the  circuit  judge 
had  granted  a  new  trial,  the  testimony  of 
W.  B.  Stoddard  could  not  have  been  intro- 
duced In  evidence  upon  such  trial,  because  of 
the  death  of  tbe  said  W.  B.  Stoddard,  and 
the  circuit  Judge  was  not  In  error  in  r^iudng 
to  consider  said  affidavit  The  courts  are 
not  organized  for  the  purpose  of  deciding 
legal  abstractions.  These  views  are  In  hai 
mony  with  the  prindples  announced  In  the 
case  of  State  v.  Ezzard,  19  S.  B.  854,  the  syl- 
labus of  which  is  as  follows:  "A  motiw  to 


'that  he  would  hear  from  the  whole  matter  be- 
fore sundown  on  the  following  day.'  That  de- 
ponent did  not  tell  any  one  of  the  conversation 
until  after  the  defendant  had  lieen  tried  and 
convicted.  That  deponent  is  an  attorney  at 
law,  and  is  clerk  and  attorney  for  the  board  of 
county  commlBdoUera  for  Greenville  county. 

"This  Is  a  motion  made  before  me,  upon  affi- 
davits pro  and  con,  for  a  new  trial  upon  after- 
dtocovered  evidence,  the  supreme  court  having 
BUQ)ei^ed  the  appeal  In  the  case  until  this  mo- 
tion can  be  made.  After  hearing  the  motion, 
and  giving  due  consideration  to  the  same,  and 
after  argument  of  counsel,  the  state  having 
shown,  among  other  things,  that  one  of  the  ma- 
terial witnesses,  to  wit,  W.  B.  Stoddard,  has 
died  since  the  making  of  his  affidavit,  and  that 
two  of  the  other  persons  whose  affidavits  are 
material  which  were  used  have  been  convicted 
of  infamous  offenses,  and  that  the  same  could 
not,  under  the  rules  of  law.  be  used  In  the  trial 
of  the  cause,  and  it,  therefore,  not  appearing  to 
me  tiiat  the  result  would  probably  be  different 
from  the  other  evidoice  exclusive  of  this,  I  can- 
not grant  the  motion.  It  is  therefore  considered 
by  the  court  and  ordered  that  the  motion  for  a 
new  trial  upon  after-discovered  evidence  be,  and 
the  same  Is  hereby,  refused.  It  is  further  or> 
dered  that  a  copy  of  this  order  he  certified  to  hr 
the  clerk  of  this  court,  and  be  sent  to  the  clerk 
of  the  supreme  court  of  this  state,  to  be  there 
filed  with  the  record  of  this  case  in  that  court. 
28th  June.  1894.  Ernest  Gary.  Presiding  Judge." 
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snspend  an  mppeal,  to  enable  defendant  to 
move  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  will  be  orerruled  wh^e 
It  Is  supported  only  by  affldaviu  of  defend- 
ants, who  did  not  testify  on  the  trial,  as  to 
his  connection  with  the  transactions  out  of 
which  the  prosecution  arose,  and  ofwitnesaes  ret- 
idmt  beyond  the  jurisdietion of  tlie court "  (Italics 
oars.)  The  importance  of  the  fact  that  the  wit- 
nesses are  witbin  the  jurisdiction  of  the  court  is 
shown  by  the  case  of  State  t.  Files.  3BreT.304, 
In  which  the  court.  In  refusing  a  motion  for  con- 
tinuance on  the  ground  of  the  absence  of  mate- 
rial witnesses,  says:  "Three  Uungs  are  nec- 
essary: (1)  That  the  witness  Is  really  mate- 
rial, and  appears  to  the  court  so  to  be;  (2) 
ttiat  the  party  who  appears  has  been  guilty 
of  no  Defect;  (3)  that  the  witness  can  be 
had  at  the  time  to  which  the  trial  is  de- 
ferred." It  la  the  judgment  of  this  court 
that  the  order  of  the  circuit  court  be  a£< 
firmed. 

On  the  Merita. 

3.  IUeob  Snniraii,  the  appellaiit  bereln,  was 
Indicted  for  murder,  in  klUinK  Hennan  O. 
Ollreath,  In  GrewTtUe,  In  Bald  state,  on  the 
14tb  of  June.  1882.  Tbe  caae  was  continued 
by  tbe  defense  «i  acconnt  of  the  absence  of 
material  vltneaaes,  and  at  tbe  tall,  ISffii, 
term  of  court,  tite  defoise  moved  for  a 
change  of  venne,  «a&  challenged  the  anay 
of  ivxon,  on  the  ground  that  the  sheriff  of 
OreatTille  county,  who  was  one  of  the  olB.- 
cera  charged  with  drawing  the  Juries  and 
with  summoning  them,  was  a  half-brotber  of 
the  deceased.  The  challenge  to  the  array 
was  sustained,  the  Tenue  changed,  and  the 
case  ordered  to  Anderaon,  for  trIaL  The 
case  came  on  for  trial  at  the  October,  1893, 
term  of  the  court  of  general  sessions  for  An- 
derson county,  before  his  honor,  W.  H.  TCal- 
takce,  presiding  judge,  and  a  jury  duly  Im- 
paneled. Testimony  was  Introduced  in  be- 
half of  the  state,  and  also  In  behalf  of  ttte  de* 
fendant  After  betaig  charged  by  his  honw, 
the  presiding  judge,  the  jury  rendraed  a  ver- 
dict of  "Gnllty."  The  prisons  was  aen- 
tenced  liy  the  presiding  judge  to  be  banged 
on  Friday,  the  22d  of  December,  1803.  Tbe 
defendants  counsel  gave  due  notice  of  In- 
tention to  appeal,  and  obtained  an  order  stay- 
ing execution  of  the  sentence  until  tbe  termi- 
nation of  the  appeal.  Tbe  appellant  filed 
18  exc^itlons,  which  wUl  now  be  considered. 

First  aceptlon:  Because  his  honor  erred 
In  excluding  tbe  answer  of  Dr.  Swandale,the 
state's  expert,  who  made  the  post  mortem  ex- 
amination of  tbe  deceased,  to  the  question, 
on  cross-examination:  "Now,  in  your  opin- 
ion, bow  was  tbe  deceased  standing  towards 
the  pistol  when  the  ball  entered?"  In  the 
case  of  State  t.  Merrlman,  Si  S.  C.  16.  12  S. 
E.  619,  Chief  Justice  Mclver.  speaking  In 
behalf  of  tbe  court,  says:  "The  next  question 
objected  to  was  designed  to  elldt  from  tbe 


witness  his  opinion  as  to  the  position  In 
which  the  gun  must  have  been  to  produce 
the  wounds  found  on  the  body.  The  court, 
after  Instructing  the  witness  first  to  state 
the  facts  upon  which  he  based  his  opinion, 
and  then  give  his  opinion,  overruled  the  ob- 
jection. The  witness  who  .was  called  on  to 
make  the  post  mortem  seems  to  have  made  a 
very  Intelligent  and  careful  examination, 
and  proceeded  to  state  the  facts  which  such 
examination  revealed,  and  the  opinion  which 
he  had  framed  from  aoch  facts,  to  the  effect 
that  the  muzzle  of  the  gun  must  have  been 
higher  than  the  man  who  was  shot  This,  It 
seems  to  us,  was  clearly  competent  See 
Selbles  T.  Blackwell,  1  McMul.  06;  Jones  v. 
Fuller.  19  8.  C.  6&"  In  the  case  of  Hopt  v. 
People,  120  U.  S.  430.  7  Sup.  Ct  614,  Ui. 
Justice  Field,  as  tbe  organ  of  ths  court,  usm 
this  language:  "The  deceased  came  to  bis 
d«Ltb  from  a  blow  Inflicted  upon  the  left 
side  of  bis  head,  which  crushed  his  skull.  A 
post  mortem  examination  of  tbe  body  was 
made  by  a  pbjrslclan  who  was  allowed, 
against  tbe  objection  of  the  defendant,  to 
give  bis  oplnltMi  as  to  the  direction  from 
which  the  blow  was  ddlrered,  after  he  had 
stated  that  his  examination  of  tbe  body  had 
Kiabled  him  to  form  an  intelligent  opinion  on 
that  point  The  ground  of  the  objection  was 
that  tbe  direction  hi  which  the  blow  was  de- 
livered was  not  a  matter  for  the  opinion  of 
an  expert,  but  one  which  ataould  be  left  to  the 
jury.  The  court  overruled  the  objection,  and 
the  defendant  excepted.  The  witness  stated 
as  his  opinion  that  the  blow  was  delivered 
from  behind  and  above  tbe  head  of  the  per- 
son stni<^  and  from  tbe  left  towards  the 
right  •  •  •  The  opinions  of  witnesses 
are  constantly  taken  as  the  result  of  their 
observations  on  a  great  variety  of  subjects. 
All  that  Is  required  in  such  cases  is  that  tho 
witnesses  should  be  able  to  propscly  make  the 
observations,  the  result  of  which  they  give; 
and  the  confidence  bestowed  on  their  con- 
clusions will  depend  upon  the  extent  and 
completeness  of  their  examination  and  the 
ablll^  with  which  It  Is  made.  The  court  be- 
low, after  observing  that  every  person  is 
competent  to  express  an  opinion  upon  a  ques- 
tion of  Identity,  as  applied  to  persons  In  his 
family  or  to  handwriting,  and  give  his  judg- 
ment In  regard  to  the  size,  color,  and  weight 
of  objects,  and  to  make  an  estimate  as  to 
time  and  distance,  cited  a  great  number 
of  cases  illustrative  of  this  doctrine.  •  *  * 
Upon  the  same  principle  the  testimony  of  the 
physician  as  to  the  direction  from  which  the 
blow  was  delivered  was  admissible.  It  was 
a  conclusion  of  fact,  which  he  would  natural- 
ly draw  from  the  examination  of  the  wound. 
It  was  not  'expert  testimony'  in  the  strict 
sense  of  the  term,  but  a  statement  of  a  con- 
clusion of  fact,  sucii  as  men  who  use  their 
senses  ccmstantiy  draw  from  what  they  see 
and  bear  In  the  dally  concerns  of  life."  It 
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tlins  appears  tiiat  the  presiding  judge  was  In 
error  in  excluding  tbe  testimony.  The  wit- 
ness was,  however,  afterwards  permitted  to 
give  such  testimony,  and  the  appellant  was 
therefore  not  prejudiced  by  tbe  exclusion  of 
the  testimony  in  the  first  Instance.  Hopt  t. 
People,  120  U.  S.  4S0,  7  Sup.  Ct  618.  On  the 
grounds  last  mentioned,  therefore,  the  first 
exception  Is  overruled. 

Svecond  exception:  Because  his  honor  erred 
in  excluding  the  statement  made  to  SulllTan, 
the  defendant,  by  one  of  his  children,  at  the 
time  the  witness  Robert  Matthews  delivered 
the  note  from  deceased  to  Sullivan,  on  the 
morning  of  the  killing,  such  conversation  be- 
ing a  part  of  the  res  gestae  of  the  delivery  of 
the  note.  We  fail  to  And  in  the  arguments 
of  appellant's  counsel  where  any  allusion  is 
made  to  this  exception,  and  we  do  not  see 
how,  In  any  point  of  view,  the  appellant  has 
been  prejudiced  by  the  ruling  of  tbe  presid- 
ing Judge.  See  State  v.  Belcher,  13  S.  O. 
4C3:  State  v.  Jackson,  32  B.  G.  40-11, 10  S.  B. 
7G9;  Oreenl.  Bv.  $  108.  The  second  excep- 
tion Is  overruled. 

Third  exertion:  Because  his  honor  erred 
In  striking  out  the  testimony  of  the  witness 
M.  L.  Davis  that  deceased  said  to  blm 
some  time  before  the  killing,  In  speaking  of 
the  defendant,  Sullivan,  that  he  was  not  fit 
to  live  In  a  clvilizea  community.  This  ex- 
pression did  not  amount  to  a  threat,  nor  did 
it  nec^sarily  show  ill  feeling  on  the  part  of 
the  deceased  towards  the  prisoner.  Further- 
more, the  witness  was  permitted,  Immediate- 
ly after  the  said  testimony  was  excluded,  to 
testify  as  to  the  feelings  of  the  deceased  to- 
wards the  prisoner.  Tbe  third  exception  Is 
overruled. 

Fourth  exception:  Because  his  honor  erred 
in  refusing  to  permit  the  d^ense  to  put  up 
a  witness  in  reply  to  the  state's  witness  Fin- 
Icy,  who  swore  at  the  trial  that  he  did  not 
i-emember  whether  he  had  made  a  different 
.ttatemcnt  just  after  the  trial  or  not,  for  the 
purpose  of  contradicting  such  witness,  when 
the  foundation  for  such  contradiction  had 
been  properly  laid.  Fifth  exception:  Be- 
cause his  honor  erred  in  refusing  to  permit 
the  defendant  to  put  up  a  witness  In  r^ly  to 
the  state's  witness  Flnley.  who  swore  at  the 
trial  that  he  did  not  remember  whether  he 
had  made  a  different  statement  when  the 
facts  were  fresh  In  bis  mind,  and  leaving  the 
jury  to  determine  the  weight  which  should 
be  given  to  his  last  statement,  under  the  cir- 
cumstances. These  two  exertions  will  be 
considered  together.  Tbe  only  objection  to 
the  introduction  of  this  testimony  was  be- 
cause the  witness  said:  "I  do  not  remember 
whether  I  used  those  words  or  not,"  etc.  The 
general  rule  on  this  subject  is  stated  in 
Oreenieaf  on  Evidence  (section  462)  as  fol- 
lows; "The  credit  of  a  witness  may  also  be 
Impeached  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  has 
testified  at  the  trial.  But  it  is  only  In  such 
matters  as  are  relevant  to  tbe  Issue  that  the 


witness  cata  bfe  contradicted."  S.  P.  NetUe* 
V.  Harrison,  2  McGord.  230;  Anon.,  1  HUl  (8. 
O.)  251;  Smith.  V.  Henry.  2  BaUey,  118;  Jones 
T.  M'Nell,  Id.  466.  It  is  Insisted,  however,  that 
the  case  of  State  v.  -Bodle,  33  S.  C.  118,  11 
S,  E.  624,  lays  down  the  rule  that  the  wit- 
ness canhot  be  Impeached  by  showing  he 
has  made  statemeats  at  another  time  con- 
trary to  those  made  on  the  stand,  If  he  tes- 
tifies that  he  does  not  remember  making  such 
contrary  statements.  The  court  in  that  case, 
after  holding  that  the  testimony  was  wholly 
Incompetent  and  Irrelevant,  does  say:  "In 
addition  to  this,  it  does  not  appear  that  Ar- 
thur denied  the  statements  which  were  at- 
tributed to. him,  but  simply  said  that  be  had 
no  recollection  of  using  any  sucb  language." 
This  language  must  be  construed  in  connec- 
tion with  tbe  facta  of  the  particular  case  In 
which  It  was  used.  The  testimony  of  the 
witness  In  that  case,  being  Incompetent  and 
Irrelevant,  could  not  have  been  Impeached 
by  contrary  statements  made  on  the  other 
occasions,  even  If  he  had  denied  making  such 
contradictory  statements.  See  authorities 
supra.  Starkie  on  Evidence,  at  page  213,  thus 
states  tbe  rule:  "If  the  witness  neither  di- 
rectly admit  nor  deny  the  act  or  declaratioo, 
as  when  be  merely  flays  that  he  does  not  rec- 
ollect, or,  as  it  seems,  gives  any  other  In- 
direct answer  not  amounting  to  an  admission. 
It  is  competent  for  the  adversary  to  prove  the 
affirmative,  for  otherwise  the  witness  might 
in  every  such  case  exclude  evidence  of  what 
be  had  done  or  said  by  answering  that  he 
did  not  remember."  7  Aul  &  Eng.  Enc.  Law. 
p.  100.  says:  "Every  witness  under  cross- 
examination  in  any  proceeding,  civil  or  crim- 
inal, may  be  asked  whether  he  lias  made  any 
former  statement  relative  to  the  subject-mat 
ter  of  the  action,  and  Inconsistent  with  bis 
present  testimony,,  the  circumstances  of  tbe 
supposed  statemeut  being  referred  to  suf- 
ficiently to  designate  the  particular  occasion; 
and,  if  he  does  not  distinctly  admit  that  he 
has  made  such  a  statement,  proof  may  be 
given  that  he  did  not  In  fact  make  it"  The 
evidence  which  the  witness  Flnley  gave  on 
the  stand  was  unquestionably  relevant,  and 
the  testimony  of  contradictory  statements  at 
other  times  should  not  have  been  excluded. 
The  fourth  and  fifth  exceptions  are  sustained. 

Sixth  exception:  Because  his  honor  erred 
in  refusing  to  charge  defendant's  request  to 
charge  "5  A,"  upon  the  subject  of  threats. 
It  Is  as  follows:  "If  the  defendant  honestly 
and  wHh  good  reason  considered  that  the 
note  which  It  is  alleged  he  received  on  the 
morning  of  the  fatal  encounter  was  a  threat 
on  the  part  of  deceased  to  do  him  some  seri- 
ous bodily  harm,  and  If,  when  they  after- 
wards met,  the  conduct  of  tbe  deceased  was 
sucb  as  to  Indicate  an  intention  of  immedi- 
ately carrying  such  threat  into  execution,  tbe 
defendant,  If  without  fault  in  bringlt^  on 
the  difficulty,  was  justified  In  standing  his 
ground  and  using  such  means  for  his  own 
defense,  and,  if  death  ensued  thereby,  tbe 
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tomiclde  would  be  reusable.**  In  the  case 
of  State  T.  McGreer,  IS  S.  C.  464,  the  (drcult 
Judge  was  requested  to  charge  the  Jury: 
"If  the  prlsoDCf  really  thought  his  life  was 
In  danger,  or  be  was  in  danger  of  great  bod- 
ily harm,  he  is  not  gailty,  provided  he  did  not 
fUgligmtij/  come  to  hi$  ooncluaioTi."  (Italics 
ours.)  This  be  refused  to  do.  but  chained 
that  the  prisoner  was  not  to  Ik  the  judge  as 
to  the  necessity  "to  Inflict  the  battery,  but 
that  the  Jury  was  to  Judge  of  the  necessity." 
Upon  the  appeal  to  the  supreme  court,  the 
following  rule  was  laid  down  by  this  court: 
"To  make  out  a  case  of  self-defense,  two 
things  are  necessary:  (1)  The  evidence 
should  satisfy  the  Jury  that  the  accused  b.o- 
tually  belieTed  that  be  was  in  such  imme- 
diate daugffi  of  losing  his  life  or  sustalnli^ 
serious  bodily  barm  that  It  was  necessary 
Cor  his  own  protection  to  take  the  life  of  his 
assalUuit;  (2)  that  the  drcumstances  In  which 
the  accused  was  placed  were  such  as  would, 
in  the  opinion  of  the  Jury,  Justify  such  a  be- 
lief In  the  mind  of  a  person  possessed  of  ordi- 
nary flrumess  and  reason.  It  is  not  a  ques- 
tlou  which  depends  solely  upon  the  belief 
which  the  accused  may  have  entertained; 
but  the  question  is  what  was  his  belief,  and 
whether,  under  all  the  circumstances  as  they 
existed  at  the  time  the  violence  was  inflicted, 
the  Jury  think  he  ought  to  have  formed  such 
belief."  Chief  Justice  Mclver.  in  delivering 
the  opinion  of  the  court  In  State  v.  Wyse,  33 
S.  O.  582,  12  S.  W.  BB6,  says:  "The  plea  of 
self-defense  rests  upon  the  Idea  of  necessity, 
--a  legal  necessity;  that  Is,  such  a  uecessity 
as  in  the  eye  of  the  law  will  excuse  one  for 
so  grave  an  act  as  the  taking  of  human  life. 

•  •  •  Whether  such  necessity  existed  In  a 
given  case  must  be  Judged  of  by  the  Jury, 
and  not  by  the  person  accused.  The  jury 
should  not  ask  themselves  the  question  what 
they  would  have  done  under  the  clrcumstan- 
c«i  surrounding  the  accused  at  the  time, 

*  •  •  but  they  should,  as  sworn  officers  of 
the  law,  look  carefully  at  all  the  circumstan- 
ces surrounding  the  accused,  as  they  appear- 
ed at  the  time  the  fatal  wound  was  Inflicted, 
and  ask  themselves  two  questions:  First 
Did  the  accused  at  the  time  believe  that  he 
was  In  such  immediate  danger  of  losing  his 
life  or  sustaining  serious  bodily  harm  that 
It  was  necessary  for  his  own  protection  to 
take  the  life  of  his  asffl.llant7  Second.  Were 
those  circumstances  such  as  would  Justify 
such  a  belief  in  the  mind  of  a  person  of  ordi- 
nary firmness?"  The  case  of  State  v.  Mcin- 
tosh (S.  C.)  18  S.  E.  1039,  says:  "Where  it 
appears  that  there  were  other  probable 
means  by  which  the  shedding  of  human 
blood  might  have  been  avoided.  It  cannot, 
with  any  propriety,  be  said  that  there  was 
any  sucb  necessity  to  take  human  life  as 
would  excuse  the  slayer."  This  request  was 
objectionable,  because  (1)  It  ignored  that  re- 
quirement of  the  law  of  self-defense  that 
*tbe  circumstances  In  which  the  accused  was 
|4aced  must  be  such  as  would,  In  the  opln* 


ton  of  the  Jury,  Joatlfy  sucb  a  belief  in  the 
mind  of  a  person  possessed  of  ordinary  firm- 
ness and  reason";  (2)  it  Ignored  that  element 
of  the  law  of  self-dtfense  that,  "where  It  ap- 
pears that  there  are  other  probable  means 
by  which  the  shedding  of  human  blood  might 
be  avoided.  It  cannot,  with  any  propriety,  be 
said  that  there  was  any  such  neces^ty  to 
take  human  life  as  would  excuse  ttie  Slayer.** 
The  sixth  exception  is  overruled. 

Seventh  exception:  Because  his  honor  err- 
ed in  omitting  to  charge  the  law  In  reference 
to  threats  and  their  effect  as  applicable  to 
the  testimony  In  this  case,  In  which  the  ef- 
fect of  threats  was  such  a  prominent  and 
Important  part  of  the  testimony  and  case. 
In  the  case  of  State  v.  Dodson,  16  S.  O.  463, 
the  court  says:  "A  Judge  Is  not  bound  to 
lay  before  the  Jury  all  the  law  which  might, 
under  any  circumstances,  apply  to  the  of- 
fense charged,  but  only  such  principles  as 
are  applicable  to  the  case  as  made  by  the 
evidence;  and.  If  the  party  charged  desires 
to  have  any  other  principles  of  the  law  laid 
down  to  the  Jury,  It  was  bis  duty  to  request 
the  Jnc^e  to  Instruct  the  Jury  as  to  such 
other  propositions  as  be  may  desire  the  Jury 
to  be  informed  of."  The  charge  of  his  honor, 
the  presiding  judge,  was  very  full  as  to  the 
law  of  the  case  generally.  The  accused  was 
represented  by  an  array  of  able  counsel,  and 
It  was  their  duty  to  h^ve  embodied  In  their 
requests  to  charge  such  other  propositions  of 
law  aa  they  thought  were  applicable  to  the 
facts  In  the  caaa  The  seventh  exceptlcm  la 
overruled. 

Eighth  exception:  Because  bis  honor  erred 
In  refusing  to  charge  defendant's  eighth  re- 
quest to  charge.  It  Is  as  follows:  "If  the 
defendant  was  without  fault  In  bringing  on 
the  difficulty,  and  believed  at  the  time  he 
flred  the  fatal  shot  that  deceased  had  thrown, 
or  was  In  the  act  of  throwing,  his  hand 
to  his  right  hip  pocket,  for  the  purpose  of 
drawing  his  pistol,  he  was  Justified  in  firing 
without  retreating  or  waiting  to  Isecome  cer- 
tain of  the  purpose  of  deceased  in  so  doing." 
This  request  was  not  only  objectionable  for 
the  reasons  stated  In  discussing  the  sixth 
exception,  but  also  on  the  ground  that  it  was 
attempted  to  make  the  jury  determine  the 
right  of  the  accused  to  fire  without  retreat- 
ing, etc.,  from  certain  particular  facts  In  the 
case,  and  not  from  all  the  facts  in  the  case. 
The  eighth  exception  Is  overruled. 

Ninth  exception:  Because  his  honor  erred 
In  refusing  to  charge  defendant's  ninth  re- 
quest to  charge.  It  Is  as  follows:  "If  the 
jury  believe  that  the  defendant  was  without 
fault  In  bringing  on  the  difficulty,  and  was 
unlawftiUy  assailed  by  the  deceased,  and 
that  the  deceased  was  making  towards  the 
defendant  with  his  stick  in  his  hand  In  a 
threatening  manner,  and  the  stick  In  the 
bands  of  the  deceased  was  sufficient  to  cause 
the  defendant  to  apprehend  serious  bodily 
harm  or  death,  and  If  the  defendant  be- 
lieved that  tibe  object  on  the  part  of  the  de> 
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ceased  fn  tirna  aesatiltlDg  him  was  to  do' 
him  some  seiions  bodily  barm,  the  defendant 
was  Justified  to  draw  his  pistol,  and  demand- 
ing of  deceased  'to  stand  back';  and  If  de- 
ceased refused  to  stand  back,  or  did  any  act 
manifesting  an  Intention,  real  or  apparent^ 
to  draw  tals  pistol,  the  defendant  was  justi- 
fied in  taking  the  life  of  tbe  deceased,  if  be 
honestly  belleTed  his  life  or  limb  was  In 
Imminent  Jeopardy,  and,  as  a  man  of  ordi- 
nary firmness  and  reason,  was  Justified  In 
that  belief."  This  request  was  objectionable 
on  two  grounds:  (1)  Because  it  Ignored  that 
element  of  self-defense  that  a  person  can- 
not take  human  life  where  there  are  probable 
means  by  which  the  shedding  of  human 
blood  can  be  aTOided;  and  (2)  because  It  was 
an  attempt  to  make  the  Jury  arrive  at  their 
conclusion  from  particular  facts,  instead  of 
reaching  such  conclusion  from  all  the  facts 
in  the  case.  Ttu  ninth  exception  la  orer- 
ruled. 

Tenth  exception:  Because  his  honor  erred 
In  charging  the  Jury  In  reply  to  the  request 
of  Judge  Melton,  "Will  your  honor  please  ex- 
plain to  the  Jury  that,  if  one  attempts  to 
draw  a  pistol,  that  Is  actlour'  "That  would 
depend  on  circumstances  whether  It  was  an 
assault  or  not  Simply  drawing  a  pistol  In 
a  quarrel  I  do  not  think  would  be  an  assault, 
unless  he  offered  to  use  It  upon  the  person 
of  another,"— when  he  should  have  charged 
that  if  two  men  are  hi  a  quarrel,  and  one 
of  them  draws  a  pistol,  the  other  Is  not 
bound  to  wait  to  ascertain  what  he  is  going 
to  do  with  It,  for  such  delay  might  be  fatal 
to  his  life.  The  remark  of  his  honor  that 
"simply  drawing  a  pistol  In  a  qnaxrel  I  do 
not  think  would  be  an  assault,  unless  he  of- 
fered to  use  It  upon  the  person  of  another," 
taken  In  connection  with  the  facts  of  this 
case,  was  calculated  to  mislead  the  Jury. 
From  this  remark  the  Jury  might  reasonably 
come  to  the  conclusion  that  two  things  are  nec- 
essary, when  a  pistol  la  drawn  In  a  quarrel, 
to  constitute  an  assault:  (1)  That  the  pistol 
had  to  be  drawn;  and  (2)  that  there  was  an 
offer  to  use  it  upon  the  person  of  another. 
The  drawing  of  the  pistol  may  itself  consti- 
tute the  assault.  State  t.  Jackson,  32  S.  O. 
27, 10  S.  E.  760.   This  exception  is  sustained. 

Eleventh  exception:  Because  the  charge  of 
bis  honor  upon  this  defendant's  request  to 
charge  "4  B"  was  misleading  to  the  Jury, 
and  not  reeponslve  to  any  testimony  in  the 
case.  It  was  not  responsive  to  any  testi- 
mony In  the  case,  because  no  witness  testi- 
fied that  the  deceased  was  standing  quarrel- 
ing with  a  pistol  in  his  band,  or  that  he  drew 
a  pistol  at  alL  It  was  misleading  to  the 
Jury,  because  the  defendant's  defense  was 
that  In  a  quarrel  the  deceased  bad  attempted 
to  draw  a  pistol,  and  that  he  shot  to  pre- 
serve hia  life,  and  the  Jury  could  well  rea- 
son from  his  honor's  statemrat  that  "simply 
drawing  a  pistol  in  a  quarrel  I  do  not  think 
wonld  be  an  assault,  unless  he  oCTered  to 
OK  it  upon  the  person  of  another,"  suited 


the  case,  for  Sullivan  and  OUreatb  were 
quarreling,  and  even  If  Gilreath  had  already 
drawn  a  pistol,  unless  he  tried  to  use  It, 
It  would  have  been  an  assault.  Therefore, 
as  he  did  not  get  to  draw  bis  pistol  to  see 
whether  he  intended  using  it  or  not,  of 
conrse  be  did  not  assault  Sullivan,  and  he 
was  not  Justified  in  shooting.  The  remark 
of  his  honor  to  which  the  appellant  excepts 
was  simply  used  as  an  lUnatratlon,  and  was 
not  calculated  to  mislead  the  jury.  The 
Seventh  exception  is  overruled. 

Twelfth  exception:  Because  his  honor 
erred  in  refusing  to  grant  a  new  trial  to  the 
defendant  on  account  of  the  misconduct  of 
the  constable  in  cliarge  of  the  Jury,  In  telling 
the  Jury  that  they  could  not  see  the  Judge, 
but  would  have  to  reach  their  verdict  on  the 
instructions  that  had  been  given  them.  Thir- 
teenth exception:  Because  his  honor  erred 
In  refusing  to  grant  a  new  trial  to  the  de- 
foidant  on  account  of  the  misconduct  of  the 
Jury  In  reaching  their  verdict  as  they  did. 
The  facts  upon  which  these  exceptions  are 
predicated  were  disputed.  They  are  not  re- 
viewable by  this  court  If  the  trial  Judge, 
In  refusing  the  motion  for  a  new  trial,  bad 
committed  error  of  law,  this  court  would  cor- 
rect such  error.  No  such  question,  however, 
is  raised  by  these  exceptions.  The  twdfth 
and  thirteenth  exceptions  are  overruled. 

Fourteenth  exception:  Because  his  honor 
o-red  in  refusing  to  grant  a  new  trial  to  the 
defendant  on  account  of  the  counsel  for  the 
state,  Mr.  Prince,  making  derogatory  and 
dennnclatory  statements  against  the  defend- 
ant in  his  argument  to  the  Jury,  which  no- 
where appeared  In  the  testimony.  No  objec- 
tion was  made  to  the  remarks  of  Mr.  Prince, 
but,  even  If  objection  had  been  made,  it 
would  not  have  been  sufficient  ground  for  a 
new  trial.  The  fourteenth  exception  Is  over- 
mled. 

Fifteenth  exception:  Because  his  honor 
erred  in  refusing  to  grant  a  new  trial  to  the 
defendant,  on  account  of  the  counsel  for  the 
state,  Mr.  Earle,  commenting  to  the  Jury  on 
the  previous  action  of  the  court  in  tiiis  case, 
the  delay  in  coming  to  trial,  and  the  change 
of  venue,  and  drawing  inferwces  unfavora- 
ble to  the  accused  from  these  things,  when 
none  of  them  should  have  been  permitted  to 
be  discussed  by  the  state.  When  the  defend- 
ant's counsel  interposed  their  objection  to  the 
remarks  of  Mr.  Earle,  the  presiding  Judge  re- 
plied: "As  I  understand,  the  entire  record 
has  been  put  In  evidence  by  consent."  The 
recoM  alluded  to  Is  not  set  forth  in  the  case, 
and  this  court  cannot  determine  in  its  ab- 
sence within  what  bounds  the  remarks  of 
Mr.  Earle  should  have  been  confined.  This 
court,  however,  deems  it  proper  to  say  that 
it  is  in  no  wise  to  be  understood  as  lending 
sanction  to  comments  by  attorneys  as  to 
matters  not  before  the  court  In  the  particular 
case.    The  fifteenth  exception  Is  overruled. 

Sixteenth  exception:  Because  his  btmor 
erred  In  his  charge  to  the  Jury  upon  the 
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•oUcitor'a  second  request  to  charge.  In  pre- 
aumlng  that  neither  ot  the  parties  had  done 
anything  to  Justify  the  other  In  aasaulting 
bim  with  a  pistol.  The  presiding  judge,  aft- 
er reading  the  concluding  part  of  the  solicit- 
or's second  request,  to  wit,  "But  neither  had 
the  right  to  assault  the  other  with  a  pistol, 
and  the  man  that  did  that  was  to  blame," 
said,  "Well,  I  charge  you  tiiat,  upon  the 
presumption  that  the  other  bad  done  nothing 
to  Justify  or  excuse  it"  The  context  clear- 
ly shows  that  the  words  "upon  the  presump- 
tl<m"  were  used  in  the  sense  of  "provided," 
and  we  are  satisfied  that  the  jury  was  not 
misled  by  them.  The  sixteenth  excepti<m  is 
overruled. 

Seventeenth  exception:  Because  his  honor 
erred  in  his  charge  to  the  jury  upon  the  solic- 
itor's third  request  to  charge.  It  Is  as  fol- 
lows; "That  tf  the  jury  believe  from  the  evi- 
dence that  the  defendant,  Sullivan,  in  the 
morning  of  the  homicide,  armed  himself  with 
a  pistol.  Intending  to  kill  the  deceased,  Gil- 
reath,  If  he  met  him  that  morning,  and  they 
afterwards  did  meet,  and  Sullivan  did  carry 
out  his  purpose  by  killing  him,  then  uo  prov- 
ocation that  Gilreath  might  have  given  him 
immediately  before  the  fatal  shot  was  fired 
would  excuse  the  killing,  and  the  defendant 
would  be  guilty  of  murder."  His  honor,  the 
presiding  judge,  said:  "Well,  I  charge  you 
that,  because  that  proceeds  upon  the  as- 
sumption ttiat  the  killtng  was  done  with 
malice,  as  I  will  explain  to  you  hereafter; 
that  if  a  man  meets  another,  and  kills  him 
upon  a  previously  formed  intention  of  kill- 
ing him,  that  is  murder."  The  request, 
coupled  with  the  explanation  of  the  presid- 
ing judge,  was  free  from  error.  The  sev- 
enteenth exception  is  overruled. 

Blghteenth  exception:  Because  his  honor 
erred  in  refusing  to  charge  the  jury  that 
the  transactions  of  the  day  before  the  killing 
(June  13tb)  had  no  connection  whatever  with 
the  occurrence  on  the  day  of  the  killing,  and 
misled  the  Jury  by  saying:  "I  think  that 
would  depend  upon  circumstances.  Sup- 
pose, for  Instance,  one  man  tells  another,  *I 
will  meet  yon  tomorrow  morning,  and  settle 
the  matter";  the  quarrel  may  be  adjourned," 
—and  to  counsel's  statement,  "It  Is  not  that 
in  this  case,  may  it  please  your  honor,"  re- 
plied, "That  is  for  the  jury  to  determine," 
when  there  was  no  testimony  to  support  his 
honor's  BUppo&ltlou.  When  his  honor  nsed 
the  words,  "That  la  for  the  jury  to  deter- 
mine," he  evidently  referred  to  the  transac- 
tions of  the  day  before  the  killing,  and  In 
this  we  see  no  error. 

It  is  the  Judgment  of  this  court  that  a  new 
trial  be  granted. 

McIVBB,  C.  J.  I  regret  to  say  that  I  am 
unable  to  concnr  in  the  conclusion  that  there 
should  he  a  new  trial  in  this  case,  for  I  do 
not  think  that  the  grounds  relied  upon  for 
that  purpose  can  be  sustained.  The  pres- 
sure of  other  and  more  important  official  du- 


ties forbids  me  from  now  devoting  the  time 
necessary  for  the  preparation  of  the  reasons 
for  my  dissent,  and  I  do  not  feel  justified  in 
delaying  the  disposition  of  tills  appeal  until 
I  could  find  the  time  necessary  tat  that  pur- 
pose, 

(42  8.  C.  226) 

MATO  T.  SPAETANBURG.  IT.  ft  0.  R.  CO. 
(Snpreme  Court  of  South  Oardina.    Feb.  23, 
1895.) 

COHPLA.IHT— AhBNDMENT— LlMUTATIOSS. 

Where  an  action  was  brought  uoder 
Gen.  St  6  1511  (Rev.  St.  fi  1688),  providing  that 
s  railroad  company  shall  be  liable  for  any  prop- 
erty injured  by  fire  communicated  to  it  from 
a  fire  origiaatmg  on  the  comi>any's  property, 
plaintiff  will  not,  after  an  action  founded  on 
noKligence  has  been  barred  by  limitation,  be 
allowed  to  amend  bis  complaint  by  strikinK  ont 
the  allegations  therein  referring  to  the  statute, 
and  iaserting  in  place  thereof  an  allegation  that 
the  injury  was  caused  by  defendant's  negli- 
gence. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;  T.  B.  Fraser,  Judge. 

Action  by  Phillip  R.  Mayo  against  the  Spar- 
tanburg, Union  &  Columbia  Railroad  Com- 
pany for  damages  caused  by  a  fire  communi- 
cated from  land  of  defendant  to  land  of  plain- 
tiff. From  an  order  denying  leave  to  amend 
the  complaint  plaintiff  appeals.  Affirmed. 

Itagsdale  &  Ragsdale,  tor  appellant  B.  Lu 
Abn^,  for  respwdent 

POPB,  3.  The  plaintiff  instituted  an  ac- 
tion against  the  defendant  on  the  ISth  day  of 
August  1892.  After  a  verdict  from  a  jury 
In  bis  favor,  and  after  judgment  thereon,  an 
appeal  was  token  therefrom  by  the  defend- 
ant. Tbis  court  granted  a  new  trial.  40  S.  G. 
517, 19  S.  £.  73.  Just  after  the  new  trial  was 
granted,  this  court  decided  the  two  cases  of 
Hunter  v.  RaUroad  Co.  (S.  C.)  19  S.  E.  197. 
and  liipfeld  t.  Railroad  Co.,  Id.  497,  wherein 
it  was  ^tabllshed  that  lan&ee  section  1511, 
Gen.  St  (new  section  1688  of  our  Revised 
Statutes),  a  right  of  action  did  not  exist 
against  a  railroad  for  fire  communicated  to 
property  contlgoous  to  a  railroad  track  by  a 
locomotive  engine  from  fire  originating  with- 
in the  right  of  way  of  the  railroad,  when  set 
out  by  authorised  agent  of  said  railroad.  If 
said  railroad  was  then  operated  by  a  leased 
road.  When  these  dedstons  were  annunnoed, 
the  plaintUTs  complaint  was  as  follows:  "The 
plaintiff  above  named,  complaining  of  the 
above-named  defendant,  by  his  amended  com- 
plaint alleges:  (1)  That  the  defendant  Is  a 
corporation,  duly  Incorporated  under  the  laws 
of  this  state,  and  owns  and  operates  a  rail- 
road between  the  8tatl<ni8  of  Alston  and  Spar- 
tanburg, In  the  state  aforesaid,  operating 
the  same  throu^  Its  lessee,  the  Richmond  and 
Danville  Railroad  Company.  (2)  That  the 
plaintiff  is  the  owner  of  a  certain  plantation 
or  tract  of  land  near  Alston.  In  the  county  of 
Fairfield,  and  state  aforesaid,  whl<^  lies  along 
and  over  the  track  or  roadbed  of  the  defmd- 


Digitized  by  Google 


s.a) 


UATO  V.  jBFABTAKBUBG,  17.  *  0.  B.  Oa 


11 


ant   (3)  That  on  the  day  of  Uay,  A. 

D.  1892,  the  defendant,  through  Ita  agent, 
set  fire  out  upon  ita  right  of  way,  which  fire 
was  communicated  to  the  said  land  of  plain- 
tiff, and  burned  over  about  two  hundred  acres 
of  the  same,  destroying  growing  trees,  rub- 
bish, and  other  matter  upon  which  the  value 
and  fertility  of  the  said  land  In  a  large  meas- 
ure depended,  to  the  damage  of  the  plaintiff 
in  the  amount  of  three  hundred  dollars,  and 
(«>ntrary  to  the  act  of  the  general  assembly 
In  auoh  cases  made  and  provided).  Where- 
fore the  plaintiff  demands  judgment  against 
the  defendant  f<v  the  sum  of  threo  hundred 
dollars  damages,  and  for  the  costs  of  this  ac- 
tion." So  a  motion  was  served  upon  the  de- 
fendant's attorney  by  the  plaintiff's  attorneys 
that  they  would  move  "upon  all  the  [deadlngs 
and  proceedings  In  this  action  and  upon  the 
proposed  amended  complaint  and  afftdftTtts 
herewith  served  upon  yon,"  before  Judge 
Fraser.  on  the  13th  day  of  June,  1894,  at 
Winnsborough,  S.  C,  for  an  order  granting 
leave  to  the  plalntiEC  to  amend  his  complaint 
by  striking  out  from  the  third  paragraph 
thereof  the  words,  "contrary  to  the  form  of 
the  act  of  the  general  assembly  in  such  case 
made  and  provided,"  and  inserting  In  lieu 
thereof  the  words,  "the  plaintiff  alleges  that 
the  defendant,  by  its  agents  and  servants,  did 
not  ol^erve  ordinary  care  and  prudence  in 
setting  out  said  fire,  and  did  not  observe  or- 
dinary care  and  prudence,  in  that  Its  said 
agents  and  servants,  seeing  and  knowing 
that  the  said  fire  was  spreading  out  on  the 
plaintiff's  land,  to  his  great  damage,  made 
no  effort  to  extinguish  the  same."  Accompa- 
nying this  notice  was  the  proposed  complaint, 
which  conformed  strictly  to  the  notice.  These 
affidavits  also  accompanied  the  notice,  which 
alleged,  among  other  things,  "that  the  facts 
upon  which  the  plaintiff  bases  his  right  to  re- 
cover ill  tbia  action  as  shown  al  the  last  trial 
[italics  ours],  and  as  defendant  Is  prepared 
again  to  show,  are  as  follows:  About  the  16tb 
day  of  May,  1S92,  one  Jacob  Powell,  the  sec- 
tion master  in  the  employ  of  the  defendant, 
caused  a  fire  to  be  set  out  on  the  defendant's 
right  of  way,  which  was  contiguous  to  this 
plaintiff's  land;  that  the  said  are  was  put 
out  at  a  very  dry  season,  and  at  a  point  where 
there  was  much  dry,  combustible  matter, 
which  was  easily  ignited;  that  It  was  com- 
municated to  deponent's  land  without  any  ef- 
fort whatsoever  on  the  part  of  defendant's 
agents  and  servants  to  arrest  Its  course,  al- 
though they  were  present,  and  saw  the  said  fire 
spreading  out  on  deponent's  land;  that  the 
said  fire  was  burning  on  the  lands  of  deponent 
for  two  or  three  days;  that  It  did  great  dam- 
age thereto,  and  endangered  the  deponent's 
buildings,  and,  although  It  was  seen  so  burn- 
ing by  the  defendant's  agents  and  servants, 
and  was  known  by  them  to  have  resulted  from 
the  fire  set  out  by  them  on  defendant's  right 
of  way  as  aforesaid,  they  made  no  effort 
whatever  to  extinguish  the  same;  and  this 
deponent  alleges  that  the  said  agents  and 


savants  of  the  defendant  were  guilty  of  gross 
negligence  and  want  of  care  In  setting  out  the 
said  fire  at  the  time  and  place  aforesaid,  and 
they  were  guilty  of  gross  negligence  and  want 
of  care,  In  that  they  made  no  effort  to  ex- 
tinguish the  said  fire."  The  motion  was  beard 
by  Judge  Fraser,  whereupon,  on  the  21st  June, 
I  1804,  he  made  the  following  order:  "This 
I  cause  came  before  me  at  chambers,  at  Winns- 
borough, on  a  motion  on  due  notice,  accompa- 
nied with  affidavits  for  leave  to  amend  the 
complaint  so  as  to  add  an  allegation  of  negli- 
gence, in  that  there  was  oa  the  part  of  the 
agents  of  the  defendants  a  want  of  ordinary 
I  care  and  prudence  in  setting  out  fire  on  the 
right  of  way,  and  in  that  the  said  agents,  see- 
ing and  knowing  that  the  fire  was  spreading . 
to  the  plaintiff's  land,  made  no  effort  to  ex- 
tinguish the  same.  The  complaint  alleged  a 
cause  of  action  for  damages  by  fire  originat- 
ing in  defendant's  right  of  way,  nnder  Gen. 
St  §  1511.  The  cause  of  this  action  und^  this 
section  is  complete  without  any  allegation  of 
negligence.  The  proposed  amendment  would* 
therefore,  be  objectionable,  In  that  there 
would  be  in  this  complaint  thus  amended, 
two  causes  of  action,  without  stating  them 
separately.  If  this  difficulty  wwc  out  of  the 
way,  and  the  proposed  amendment  put  Into 
the  complaint  as  a  separate  cause  of  action, 
the  difficulty  would  be  that  this  new  cause  of 
action  would  be  protected  by  the  statute  of 
limitaUons  in  the  same  way  as  If  made  a  part 
!  of  the  complaint  at  the  commencement  of  the 
I  action;  thus  a  new  action,  and  not  an  amend- 
I  ment  There  are  valuable  remedies  as  to  this 
;  second  cause  of  action  now  proposed  to  be 
I  set  up  by  way  of  amendment  which  would 
have  been  available  if  the  action  had  been 
commenced  In  reference  to  it  when  the  orig- 
inal complaint  was  served,  but  are  now  lost 
by  lapse  of  time,  unless  it  can  be  set  up  by 
way  of  amendment  I  think,  in  cases  like 
this,  the  amendment  ought  not  to  be  allowed. 
It  Is  ordered  that  the  motion  to  amend  be, 
and  the  same  Is  hereby,  dismissed."  From 
this  order  of  Judge  Fraser  the  plaintiff  now 
appeals:  (1)  Because  his  honor  erred  In  hold- 
ing "that  the  proposed  amendment  would  be 
objectionable,  In  that  there  would  be  in  the 
complaint,  thus  amended,  two  causes  of 
action,  without  stating  then  separately."  (2) 
Because  bis  honor  erred  in  hdiding  that  if 
"this  difficulty  were  out  of  the  way,  and  the 
proposed  amendment  put  into  the  complaint 
as  a  separate  cause  of  action,  the  difficulty 
would  be  that  this  new  cause  of  action  would 
be  protected  by  the  statute  of  limitations  In 
the  same  way  as  if  made  a  part  of  the  com- 
plaint at  the  commencement  of  the  action; 
thus  a  new  action,  and  not  an  amendment." 
(3)  Because  his  honor  erred  in  holding  that 
"there  are  valuable  remedies  as  to  this  second 
cause  of  action  now  proposed  to  be  set  up  by 
way  of  amendment  which  would  have  been 
available  if  the  action  bad  been  commenced 
in  reference  to  It  when  the  original  complaint 
was  served,  but  are  now  lost  by  the  lapse  at 
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time,  unless  it  can  be  set  up  by  way  of  amend- 
ment (4)  Because  bU  bonor  erred  in  re- 
fusing tbe  plaintiff's  motion  for  leave  to 

amend." 

May  we  not  venture  to  suggest  tbat  much 
of  tbe  difficulty  In  reconciling  our  different 
decisions  will  disappear  when  we  patiently 
examine  and  compare  tbe  cases  bearing  upon 
tbe  qnestton  of  ameudment?  This  cause  Is 
rendered  absolutely  necessary  when  a  par- 
ticular class  of  cases  is  to  be  differentiated 
from  the  much  larger  class  of  such  cases. 
To  make  our  meaning  plain,  let  us  state  that 
unquestionably  the  case  of  Lilly  v.  Railroad 
Co.,  32  S.  C.  142,  10  S.  E.  932,  presents  an 
instance  of  tbe  first  class,  and  that  of  Wal- 
lace V.  Railroad  Oo..  84  S.  0.  62, 12  S.  E.  815, 
presents  an  instance  of  tbe  second  class.  In 
tbe  case  of  Lilly  v.  Railroad  Co.,  supra,  the 
right  of  amendment  was  decided  upon  the 
express  ground  that  when  such  amendment 
was  applied  for,  to  wit,  In  March,  1889,  more 
than  two  yeai-s  had  elapsed  since  the  death 
of  Green  Lilly  (who  was  killed  in  February, 
1887),  and  therefore  the  statute  of  this  state 
bad  barred  the  action,  and  therefore  the 
court,  Id  granting  the  amendment,  would 
nnUl^  this  statute  of  Umltaaon.  This  was 
the  language  of  this  court  at  page  145,  32  S. 
O.,  and  page  ^2,  10  S.  B.  (LiUy's  Case,  su- 
pra): "Next  as  to  tbe  amendment  refused. 
Amendments  are  provided  for  in  the  Oode, 
and  allowed  sometimes  by  the  court  for  cer- 
tain purposes,  and,  while  not  entirely  diacre- 
tlonaiT  lu  the  sense  tbat  tbe  ruling  of  the 
coart  is  unappealable  In  all  cases,  yet  it  must 
be  a  clear  case  of  error  when  its  discretion 
win  be  interfered  with.  In  this  case  tbe  de- 
mnrrer  was  properly  held  fatal  to  the  com- 
plaint the  effect  of  which  was,  in  substance, 
to  turn  the  plaintiff  out  of  court  on  tbe 
groundtbat  she  bad  no  cause  of  action.  That 
was  her  status  even  before  the  demurrer  was 
interposed,  and  although  the  motion  to  amend 
was  made  before  the  demnrrw  was  Interpos- 
ed, yet  when  his  honor  considered  the  motlm 
to  amend  hewas  compelled  to  consider  wheth- 
er there  was  anything  In  the  complaint  to 
amend  by,  and  upon  examination  be  found 
no  cause  of  action  stated,  and,  if  the  amend- 
ment was  allowed.  It  would  not  simply  sup- 
plement a  faulty  statement  of  a  cause  of 
action  by  adding  or  striktog  out  tbe  name  of 
a  party,  or  by  correcting  a  mistake  In  tbe 
name  of  a  party,  etc.,  or  by  Inserting  other 
allegations  material  to  the  case,  but  It  would 
be  absolutely  giving  a  cause  of  action  when 
more  was  alleged;  and  in  this  case,  wh^ 
none  could  exist  for  the  reawn  thai  Vu  fw 
yeaTM  atloieed  mtiiin  uAicA  to  bring  tttcA  mo- 
tion had  elapsed  [italics  oars],  we  think 
his  bonor  was  rlgbt  in  hoidtng  that  tbe 
amendment  proposed  would  have  entirely 
changed  the  nature  of  the  action,  and  there- 
fore not  allowable."  Code,  $  194.  From  tbe 
foregoing  extract  from  tbe  opinion  of  the  jus- 
tice who  announced  tbe  Judgment  of  this 
court,  it  Is  evident  tbat  the  amendment  was 


refused  because  when  it  was  applied  for  the 
statutory  bar  of  two  years  bad  already  elaps- 
ed. In  tbe  case  of  Wallace  v.Rallroad  Co., su- 
pra, no  bar  to  tbe  action  existed  when  amend- 
ment was  applied  for.  Hence  the  court  sus- 
tained the  right  of  amendment  as  allowed  by 
tbe  circuit  Judge.  In  that  case,  in  which 
the  complaint,  as  it  originally  existed,  was 
faulty  in  falling  to  formally  plead  the  fact 
of  negligence,  an  amendment  to  accomplish 
this  pnrpose  was  allowed  under  section  194 
of  the  Code  of  Civil  Procedure. 

Now  let  OS  inquire  Into  the  cause  at  bar. 
We  find  that  tbe  plaintiff,  after  the  fire  In 
May,  1892,  by  which  his  property  was  in- 
jured, bad  two  causes  of  action  therefor 
against  tbe  defendant,— one  under  section 
1511,  Gen.  St  (now  section  1688  of  our  Re- 
vised Statutes);  the  other  under  tbe  common 
law  for  negligence.  In  bis  complaint  as 
orl^ally  prepared  be  set  out  as  bis  cause  of 
action  that  under  section  1511.  Having  be- 
gun bis  action  In  September,  1892,  any  judg- 
ment therein  wonid  have  entitied  him  to  tbe 
privileges  set  out  In  section  152&  Gen.  St 
(now  section  1691  of  our  Revised  Statutes), 
which  is  as  fdlows:  "Whenever  a  cause  of 
action  sban  arise  against  any  nlbroad  cor* 
poratlon  for  personal  injury  or  injury  to 
property  sustained  by  any  person  or  persona 
and  such  cause  of  action  shall  be  prosecuted 
to  judgment  by  the  person  or  persons  in- 
jured, or  his  or  their  legal  representatives, 
said  judgment  shall  relate  back  to  tbe  date 
when  the  cause  of  action  arose,  and  shall  be 
a  lien  as  of  tbat  date  of  equal  force  and  ef- 
fect with  the  lien  of  emp1oy6s  for  wages, 
upon  the  Income,  propei-ty,  and  franchises  of 
said  corporation,  aifraceable  in  any  court  of 
competent  jurisdiction  by  attachment  or  levy 
and  sale  under  execution,  and  shall  take  pre- 
cedence and  priority  of  payment  of  any  mort- 
gage, deed  of  trust  or  other  security  given 
to  secure  the  payment  of  l>ond  made  by  said 
railroad  company:  provided,  any  action 
brought  nnder  this  section  shall  be  commen- 
ced within  twelve  montba  from  the  time 
that  said  Injury  shall  have  been  sustained." 
We  remained  just  a  moment  ago  that  tbe 
plaintiff  had  two  causes  of  action  against  the 
defoidant  because  of  this  fire  set  out  by  its 
authorized  agente  In  May,  1882.  In  the  case 
of  Hunter  v.  Railroad  Oo.  (S.  O.)  19'  S.  B., 
at  page  198,  Chief  Justice  Hclver  stated  the 
doctrine  In  these  words:  "It  cannot  be  claim- 
ed that  tbe  provisions  of  section  1511  super- 
sede the  right  of  action  at  comm<m  law  based 
upon  negligence,  for  there  Is  nothing  in  the 
section  to  Indicate  that  the  legislature  In- 
tended to  take  away  any  previously  existing 
right  of  action,  and  the  contrary  view  la  ex- 
pressly recognized  In  Rogers  v.  Ballioad  Co., 
31  S.  C.  388,  9  S.  B.  1058,  and  in  tbe  nceat 
case  of  Kinard  v.  Railroad  Go.,  18  S.  B.  lU, 
this  conrt  expressly  adopted  the  same  view 
In  considering  a  case  under  anothw  section 
of  the  same  chapter  of  the  General  Statutes 
analogous  to  the  section  now  under  oomrtd* 
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eiatlon,  bo  far  at  least  as  this  particular  ques- 
tion Is  concerned."  An  examination  of  the 
complaint  as  originally  amended,  and  upon 
which  the  first  trial  was  had,  will  show  that 
there  are  no  allegations  of  negligence  what- 
soever. Under  section  1511  no  such  allega- 
tions were  necessary.  Hunter  t.  Railroad 
Co.,  supra.  But  In  the  second  cause  of  ac- 
tion such  allegations  are  necessary.  Such 
allegations  would  be  obliged  to  go  in  as  an 
amendment.  In  view  of  Lilly  v.  Eallroad 
Co.,  supra,  would  this  not  be  giving  a  cause 
of  action  when  before  there  was  none,  after 
the  expiration  of  the  statutory  period?  It 
seems  to  us  that  It  would  be  doing  so.  We 
cannot  agree  with  the  circuit  judge  that  the 
allowance  of  this  amendment  would  allow 
two  causes  of  action  In  the  same'  statement 
If  the  language  Is  stricken  out  referring  to 
the  action  under  section  1611,  and  the  amend- 
ment proposed  inserted  In  lien  thereof,  there 
would  only  remain  one  cause  of  action.  We 
understand  the  circuit  judge  to  base  his  view 
as  to  this  effect  upon  the  language  of  the 
amendment  puri>orting  to  give  a  cause  of  ac- 
tion for  negligence,  and  he  thinks  the  words 
"want  of  due  care  in  putting  fire  out  on  the 
right  of  way"  might  sustain  a  cause  of  ac- 
tion in  themselves.  We  think.  If  this  were 
80,  It  was  in  the  power  of  the  clrcnlt  judge, 
in  his  order  allowing  the  amendment,  to  have 
guarded  against  this  result  It  would  not 
necessitate  a  disallowance  of  the  amendment. 
We  would  sustain  the  first  exception,  If  It 
would  be  of  any  service  to  the  plaintiff  In 
this  case,  but  it  will  not  be.  Under  the  views 
hereinbefore  expressed,  we  overrule  the  sec- 
ond, third,  and  fourth  grounds  of  appeal. 
From  these  considerations  it  appears  there 
was  no  reversible  error  in  the  court  below. 
It  Is  the  judgment  of  this  court  that  the  or- 
der appealed  from  be  sustalnedt  and  the  ap- 
peal dismissed, 

McIYER,  0.  J.  (dissenting).  It  seems  to 
me  that  the  amendment  asked  for  was  re- 
fused in  the  exercise  of  the  discretion  of  the 
circuit  Judge,  and  that,  under  the  circum- 
stances, his  discretion  was  not  only  not  abus- 
ed, but  was  properly  and  wisely  exercised. 


(43  S.  C.  233) 

KNOBELOOH  v.  GKRMANIA  SAV.  BANK 

OF  CHARLESTON. 
<SnpnuBe  Coort  of  South  Carolina.    Feb.  27. 
1S95.) 

LlABiUTiBS  or  Bank— GiKHiNo  Checks  on  Txan 
FovD— Suit  bt  AnuiHiSTRATOK  db  Bonis 
NoN— Pbadd  of  Exbcutor. 

1.  Aq  Implied  contract  arises  between  a 
bank  and  a  depositor  that  the  bank  will  pay 
all  checks  drawn  by  the  d^Kwitor  so  long  as 
there  remains  a  sufficient  amoQQt  to  his  credit. 

2.  The  liability  of  a  bank  for  cashing  checks 
drawn  by  its  president,  as  executor,  on  a  fund 
depOBited  Id  trust  for  beneficiaries  under  the 
will,  with  knowledge  of  the  nature  of  the  fund, 
and  that  he  intended  to  convert  It  to  bis  own 
Dse,  can  be  enforced  only  in  a  court  of  chancery. 


and  B  Jury  trial  cannot  be  demanfled  as  a  ihat- 
ter  of  rl^t' 

8.  Aq  administrator  de  bonis  Don  with  the 
will  annexed,  appointed  on  the  death  of  the  ex- 
ecutor named  in  the  will,  is  the  successor  In  of- 
fice of  such  executor. 

4.  An  administrator  de  bonis  non  with  the 
will  annexed  cannot  maintain  an  action  to  in- 
validate an  executed  transaction  between  hli 

?redecessor  and  the  defendant  on  the  ground  of 
raud  and  collusion  between  them. 

6.  Questions  not  raised  in  the  trial  court 
will  not  be  considered  on  appeal 

Appeal  from  common  pleas  drcnit  court 
of  OharlestfflL  coonly;  L  I>.  Wltherqpoon, 
Judge. 

Action  by  Jacob  Enobelodi,  administra- 
tor, against  the  Germanla  Sarlngs  Bank  of 
Charleston^  to  recorer  m<m^  due  hla  In- 
testata  From  an  ordw  pladns  the  acUou 
on  the  chancery  side  of  the  calendar,  and 
from  anothw  dismlaslnff  the  complaint, 
plalntlflt  i^tpeals.  Affirmed. 

The  complaint  is  as  follows: 

"The  plaintiff,  Jacob  Knobeloch.  admlnto- 
trator  de  bonis  non  com  testamento  annexo 
of  the  last  will  and  testament  of  William 
Knobeloch,  Sr.,  deceased,  complaining  of  tbe 
defendant  herein,  alleges: 

"First  For  a  flrgt  cause  of  action:  (1) 
That  the  defendant,  Germanla  Savings  Bank 
of  Charleston,  Sontb  Carolina,  is,  and  was 
at  the  times  hereinafter  mentioned,  a  cor- 
poration duly  chartered  under  the  laws  of 
the  state  of  Sontb  Carolliu,  and  carrying  on 
a  banking  business  in  the  said  city  of 
Charl«t<m,  in  the  state  afOTcsald.  (2)  That 
on  or  about  the  26tb  day  of  September,  18S0, 
WlUiam  Knobelocb,  Senior,  departed  this 
life,  leaving  In  force  his  last  will  and  teats- 
ment,  bearing  date  the  19th  day  of  Novem- 
ber, 1874,  and  that  the  said  last  will  and 
testament  Babsegvent  to  the  decease  of  the 
said  William  Knobelodi,  Senior,  to  wit,  on 
the  0th  day  of  October,  1880,  was  dnly  prov- 
ed in  common  form  before  the  Honoiable 
W.  B.  Vincent  Jndge  of  probate  In  and  for 
the  county  of  Charlestcm,  and  on  the  same 
day  Jacob  Small  and  William  Knobeloch, 
Junior,  the  ezecntors  nominated  therein, 
duly  qualified  thereon,  and  assnmed  upon 
themselves  the  burden  of  the  administration 
of  the  estate  of  the  said  William  Knobeloch, 
Senior,  deceased.  ^  That  on  or  about  the 
29tb  day  of  May.  1890^  William  Knobeloch, 
Junior,  one  of  tbe  said  executors,  departed 
this  life,  leaving  surviving  his  coexecntor, 
Jacob  Small,  who  continued  the  administra- 
tion of  the  estate  of  the  said  William  Knobe- 
loch, Senior,  deceased,  as  the  surrlving  ex- 
ecutor thereof.  (4)  That  the  said  Jacob 
Small,  anterior  fo  tbe  7tb  day  of  February, 

1891,  to  wit,  from  the    day  of  , 

1874,  continuously  and  up  to  the  date  of  his 
decease,  on  or  about  the  6th  day  of  Decem- 
ber, 189S,  was  a  director  and  president  of 
the  defendant  corporation,  Germanla  Sav- 
ings Bank  of  Charleston,  South  Carolina, 
and  was  charged  with  and  exercised  the 
general  supervision  of  tbe  afCalra  of  said 
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bank.  ^  'That  tbe  ^ecntora  of  WlUlam 
Knobeloch,  Senior,  deceased,  anterior  to  and 
on  tbe  7th  day  of  Februazy,  1891,  had  aa 
deposit  In  the  Germania  Savings  Bank  of 
Charleston,  South  Carolina,  inter  alia,  the 
sum  of  seven  thousand  sevoi  hundred  and 
twenty-eight  48/100  dollars,  said  amonnt  be- 
longing to  the  estate  of  the  said  William 
Knobeloch,  Senior,  and  forming  a  part  there- 
of, and  being  tbe  property  of  the  cestnls  qne 
tmstmt  therennder,  who  were  parties  other 
than  Jacob  Small;  all  of  which  defendant 
well  knew.  (6)  That  on  or  about  the  7th 
day  of  February,  1^,  Jacob  Small,  then 
being  a  director  and  president  of  the  Gter- 
mania  Sarin^s  Bank  of  Oharieston,  Sooth 
Carolina,  directed  the  said  bank  to  pay  over 
to  him,  and  did  take  ttom  the  said  defend- 
ant bank,  tbe  sum  of  two  thousand  dollars, 
the  property  of  the  estate  of  the  said  Wil- 
liam Knobeloch,  Senior,  deceased,  as  afore- 
said, and  then  Intended  to  and  did  misappro- 
priate and  convert  the  same  to  his  own  use. 
and  not  to  the  use  of  the  said  estate  of  the 
said  William  Knobeloch,  Senior,  as  afore- 
said,—all  with  the  knowledge  of  the  said' 
defendant,  the  G^ermania  Savings  Bank  of 
Charleston,  South  Carolina;  and  the  said 
misappropriation  and  ccmverslon  did  not  be- 
come known  to  any  of  the  ceatnis  que  tniat- 
ent  of  the  estate  of  William  Knobeloch,  Se- 
nior, deceased,  ratiUed  to  said  fund,  until 
on  or  about  Janoary  19,  1894.  (7)  That  the 
said  plalntUC,  Jacob  Knobeloch,  on  or  about 
the  19th  day  of  January,  1894,  duly  qualified 
as  administrator  de  bonis  non  cum  testa- 
mento  annexo  of  the  last  will  and  testament 
of  William  Knobeloch,  Senior,  deceased,  and 
letters  of  administration  on  said  estate  were 
granted  tp  blm  on  the  same  day  by  tbe 
Honorable  A.  O.  Magratb,  probate  Judge  for 
Charlestrai  county,  state  aforesaid,  and  he 
thereupon  undertook  the  burden  of  the  ad- 
ministration of  tbe  same.  (8)  That  on  or 
about  tlie  20th  day  of  January,  IS&i,  this 
plaintiff  made  demand  upon  tbe  defendant 
for  the  payment  to  him,  as  administrator 
de  bonis  non  cum  testamento  annexo  of  tbe 
last  will  and  testament  of  William  Knot>e- 
looh.  Senior,  deceased,  of  the  said  sum  of 
two  thousand  doliars,  with  interest  fr<Hn  the 
Tth  day  of  February,  1891,  and  the  said  de- 
fendant refused  to  pay  the  same,  or  any 
pai*t  thereof. 

"Second:  For  a  second  cause  of  action: 
(1)  That  the  defendant,  Germania  Savings 
Bank  of  Charleston,  South  Carolina,  is,  and 
was  at  the  times  hereinafter  mentioned,  a 
corporation  duly  cbartered  under  the  laws 
of  the  state  of  South  Carolina,  and  canying 
on  a  banking  business  in  the  said  city  ot 
Cbarleston,  in  the  state  aforesaid.  (2)  That 
on  or  about  the  26tb  day  of  September,  1880, 
William  Knobeloch,  Senior,  departed  this 
life,  leaving  in  force  his  last  will  and  testa- 
ment, bearing  date  the  lOtb  day  of  Novem- 
ber, 1874,  and  that  the  said  last  will  and  tes- 
tament, subsequent  to  the  decease  of  the 


said  William  Knobeloch,  Senior,  to  wit,  on 
the  6th.  day  of  October,  1880,  was  duly 
proved  in  common  form  before  the  Htmor- 
able  W,  E.  Tlncent,  judge  of  probate  in  and 
for  tbe  county  of  Cbarleston;  and  on  the 
same  day  Jacob  Small  and  William  Knobe- 
loch, Jonlor,  the  executors  nominated  there- 
in, duly  Qualified  thereon,  and  assumed  upon 
themselves  the  burden  of  the  administration 
of  the  estate  of  the  said  William  Knobeloch, 
Senior,  deceased.  ^  That  on  or  about  the 
20th  day  of  May,  1880,  William  Knobeiocb, 
Junior,  one  of  tbe  said  executors,  departed 
tbls  life,  leaving  surviving  bis  coexecutor, 
Jacob  Small,  who  continued  the  administra- 
tion of  the  estate  of  the  said  William  Knobe- 
loch, Senior,  deceased,  as  the  survlvlug  ex- 
ecutor thereof.  (4)  That  the  said  Jacob 
Small,  anterior  to  the  2Sth  day  of  February, 

1891,  to  wit,  from  the  day  of  , 

1874,  continuously  and  up  to  the  date  of  his 
decease,  on  or  about  the  5th  day  of  Decem- 
ber, 18^,  was  a  director  and  president  of 
the  defendant  corporation,  Germania  Savings 
Bonk  of  Charleston,  South  Carolina,  and 
was  charged  with  and  exercised  the  general 
supervision  of  the  affairs  of  said  bank.  GS) 
That  the  executors  of  Wlllhun  Knobeloch, 
Senior,  deceased,  anterior  to  the  Tth  day  of 
February,  1891,  had  on  deposit  in  the  Ger- 
mania Savings  Bank  of  Charleston,  South 
Carolina,  Inter  alia,  the  sum  of  seven  thou- 
sand seven  hundred  and  twenty-eight  48/100 
dollars,  and.  anterior  to,  up  to,  and  on  tbe 
2Sth  day  of'  February.  1891,  had  on  deposit 
in  the  Germania  Savings  Bank  of  Charles- 
ton, South  Carolina,  inter  aUa,  tbe  sum  of 
five  tbonsand  seven  hundred  and  twenty- 
eight  48/100  dollars;  said  amount  belonging 
to  the  estate  of  the  said  William  Knobeloch. 
Senior,  and  forming  a  part  thereof,  and  be- 
ing the  property  of  the  cestuls  que  trustent 
thereunder,  who  were  parties  other  than 
Jacob  Small,  all  of  which  defendant  well 
knew.  (6)  That  on  or  about  the  2Sth  day  of 
Februai7,  1892,  Jacob  Small,  then  being  a 
director  and  president  of  the  Germania  Sav- 
ings Bank  of  Cliarleston,  South  Carolina,  di- 
rected the  said  bank  to  pay  over  to  him,  and 
did  take  from  tbe  said  defendant  bank,  the 
sum  of  five  thousand  seven  hundred  and 
twenty-eight  48/100  dollars,  the  property  of 
the  estate  of  tbe  said  William  Knobeloch, 
Senior,  deceased,  as  aforesaid,  and  then  in- 
tended to  and  did  misappropriate  and  con- 
vert the  same  to  his  own  use,  and  not  to 
tbe  use  of  the  said  estate  of  the  said  William 
Knobeloch,  Senior,  deceased,  aforesaid,— all 
with  the  knowledge  of  the  said  defendant, 
tbe  Germania  Savings  Bank  of  Charleston, 
South  Carolina;  and  the  said  misappropria- 
tion and  conversion  did  not  become  known 
to  any  of  the  cestuls  qne  tmstent  of  the 
estate  of  William  Knobeloch,  Senior,  de- 
ceased, entitled  to  said  fund,  until  on  or 
about  January  19,  1804.  (7)  That  the  plain- 
tiff, Jacob  Knobeloch,  on  or  about  tbe  10th 
day  of  January,  1804,  dtily  qualified  as  ad- 
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mlnlstxator  de  bonis  noo  cum  testvmento 
annexo  <tf  tbe  Hurt  wlU  and  testunent  of 
'mnUun  Enobelocb,  Senior,  deoeoaed,  and 
letters  of  adminUtratlon  en  said  eatate  were 
granted  to  him  on  tbe  aame  di^  lay  tbe 
Honorable  A.  O.  Masratb.  probate  Judge  for 
Oharleston  connty,  state  aforesaid,  and  be 
tbwei^on  imdotook  the  burden  at  tbe  ad- 
ministration of  tbe  same.  ^  That  on  or 
about  the  29tb  day  of  January,  18M,  this 
plaintiff  made  demand  upon  the  defendant 
for  the  payment  to  him,  as  admlntotratw  de 
bcails  mm  cnm  testamento  annexo  of  tbe 
last  will  and  testament  of  William  Knobe- 
locb,  SenlOT,  deceased,  of  the  said  sum  aC 
fire  thousand  soTea  hundred  and  twenty- 
eight  48/100  doUars,  vllii  Int««st  fnnn  tbe 
28tb  day  of  Febmary,  1891,  and  tbe  said 
defendant  rinsed  to  pay  tbe  aaaxB.  or  any 
part  thereof. 

"Who^ore  the  plaintiff  demands  judg- 
ment agataist  the  defraidant  for  tbe  sum  of 
seven  thousand  seven  hundred  and  twenty- 
eight  48/100  dollare,  together  with  Interest 
on  two  thousand  dollars  thereof  from  the 
7tb  day  of  Felsuaiy,  18KL,  and  with  In- 
terest on  five  thousand  seren  hundred  and 
twfflity-elgbt  48/100  dollars  thereof  from 
the  28tb'  day  of  Pebruaiy,  1891,  and  his 
costs  and  disbursements  herein." 

The  answer  Is  as  f^dlows: 

"Tbe  defendant  aboTe  named,  the  Ger- 
mania  Savings  Bank  of  Charleston,  South 
Carolina,  answalng  the  complaint  bereln: 

"First  For  a  first  defense  to  llie  first  cause 
of  action:  (1)  The  defeidant  admits  the  alle- 
gationsof  parBgTapb8l,2,3,and  4  of  theflrst 
cause  of  action  of  the  complaint  herein.  (2) 
Itiis  defendsnt.  In  answer  to  paragraph  5  of 
the  first  causeof  action  of  the  complalnt,ad- 
mltsthat  tbe  executors  of  William  Enobelocb, 
Senior,  deceased,  anterior  to  and  on  the 
Ttb  day  of  February;  1891,  bad  on  deposit 
In  the  said  the  Oermanla  Savings  Bank  of 
Charlesttm,  South  Carolina,  Inter  alia,  tbe 
sum  of  seroi  thousand  seven  hundred  and 
twenty-eight  48A00  dollars,  but  It  alleges 
that  the  s^d  deposit  was  made  and  entered 
on  its  bo<^  to  the  credit  of  Jacob  Small  and 
William  Enobdoch,  executors  of  tbe  mtate  of 
William  Knobdoch.  It  denies  that  It  had 
any  knowledge  or  Information  sufficient  to 
form  a  belief,  or  any  knowledge  wtaaterer, 
as  to  whom  the  said  money  belonged,  ex- 
cept as  Indicated  by  tbe  said  deposit  credit- 
ed as  aforesaid.  And  this  defendant  denies 
every  other  auction  of  said  paragraph  6 
not  specially  answered  by  this  paragraph 
of  this  answer.  (3)  As  to  the  allegations 
contained  In  paragraph  6  of  the  first  cause 
of  action  of  the  complaint  herein,  this  de- 
fendant admits  that  on  or  about  the  7th 
day  of  February,  1891,  Jacob  Small  was  a 
director  and  president  of  this  defendant, 
and  it  alleges  that  tbe  said  Jacob  Small,  as 
surriylng  executor  of  the  will  of  the  said 
William  Kuobeloch,  Senlw.  drew  of  the  said 
amount  on  deposit  In  the  said  the  Oermanla 


Savings  Bank  of  Gbarieston,  Bond)  Carolina, 
as  stated  in  the  last  preceding  paragraph 
of  thia  answer,  the  sum  of  two  thousand 
dollars,  which  was  then  and  there  paid  to 
talm;  but  this  defendant  denies  that  the 
said  Jacob  SmalV  aa  president  or  director  of 
the  said  the  Oermanla  Savings  Bank,  direct- 
ed the  said  bank  to  pay  over  to  him  the  said 
sum  of  two  thousand  dollaia.  Tbia  defend- 
ant denies  that  It  had  any  knowledge  or  In- 
formation suffid^t  to  form  a  bdlef,  or  any 
knowle<tee  whatever,  as  to  whom  the  said 
money  belonged,  except  as  indicated  by  the 
said  d^KMlt  account;  and  not  only  doiles 
any  knowle^e  or  information  sufficient  to 
form  a  bfdief  as  to  whether  or  not  the  said 
Jacob  Small  then  Intended  to  mlsapiwtqiii- 
ate  and  convert  the  same  to  his  own  use 
and  ncA  to  tbe  use  of  the  said  estate  of  Wil- 
liam Enobdoch.  Senlw,  but  denies  that  It 
knew,  €s  had  any  rMSon  to  suspect,  when 
said  money  was  drawn  out  and  paid  as 
aforesaid,  that  said  Jacob  Small  Intended 
to  misappropriate  and  c(mv«rt  tbe  same  to 
his  own  use,  and  not  to  the  use  of  the  said 
estate  of  William  Enobelocb.  This  defend- 
ant has  no  knowledge  or  Information  suffi- 
cient to  form  a  belief  as  to  whether  or  ni>t 
any  misapproprladon  and  conversion  of  the 
said  money  by  the  said  Jacob  Small,  as  al- 
leged In  said  paragraph  6  of  said  flxst  cause 
of  action  of  tbe  complaint,  was  made,  and  as 
to  when  such  misappropriation  and  conver- 
sion, if  any  such  there  has  tieen,  became 
known  to  any  of  the  cestuls  que  trustent  of 
the  estate  of  William  Enobelocb,  Senior,  de- 
ceased. And  this  defendant  denies  each  and 
every  other  allegatl<m  of  said  paragraph  6 
of  said  first  cause  of  action  of  the  comi^lnt 
not  hereinbefore  In  this  panigraph  of  this 
answer  specially  answered.  (4)  This  de- 
fendant admits  the  allegations  of  paragraphs 
7  and  8  of  the  first  cause  of  action  of  the 
complaint 

"Second.  For  a  second  defense  to  tbe  first 
cause  of  action:  (1)  This  defendant  admits 
the  allegations  of  paragraphs  1. 2,  3,  and  4  of 
tbe  first  cause  of  action  of  tbe  complaint  (2) 
In  answer  to  paragraph  5  of  the  first  causeof 
action  of  the  complaint  this  defradant  ad- 
mits that  tbe  executors  of  William  Enobe- 
locb, Senior,  deceased,  anterior  to  and  on  tbe 
7th  day  of  February,  1801,  had  on  deposit  In 
the  Germania  Savings  Bank  of  Charleston, 
South  Carolina,  inter  alia,  the  sum  of  seven 
thonsand  seven  hundred  and  twenty-eight 
43/100  dollars,  but  it  alleges  that  the  said  de- 
posit was  made  and  entered  on  its  books  to 
the  credit  of  Jacob  Smaii  and  William  Enobe- 
locb. executors  of  the  estate  of  William  Eno- 
beloch.  It  denies  that  it  had  any  knowledge  w 
information  sufficient  to  form  a  belief,  or  any 
knowledge  whatever,  as  to  whom  said  mon- 
ey belonged,  except  as  indicated  by  tbe  said 
deposit  credited  as  aforesaid;  and  this  de- 
fendant denies  erery  other  allegation  of  said 
paragraph  &  not  specially  answered  by  this 
paragraph  of  this  answer.   ^  As  to  the  al- 


Digitized  by  Google 


16 


SOUTHBASTEBN  BEFOSTBR,  Vol.  21. 


<p.  0. 


legatlona  contained  In  paragrftpb  6  of  the 
first  cause  of  action  of  the  complaint  herein, 
this  defendant  admits  that  on  or  about  the 
7th  day  of  Febraaiy,  1S91,  Jacob  Small  was 
a  director  and  president  of  this  defendant, 
and  it  alleges  that  the  said  Jacob  Small,  as 
sorrlvlnff  executor  of  the  last  will  and  testa- 
ment of  the  said  WlUlam  Knobeloch,  Senior, 
drew  of  the  said  amount  on  deposit  In  the 
said  bank,  as  stated  In  the  last  preceding 
paragraph  of  this  answer,  the  sum  of  two 
thousand  dollars,  which  was  then  and  there 
paid  to  him;  but  this  defendant  denies  that 
said  Jacob  Small,  as  president  or  director  of 
said  bank,  directed  said  bank  to  pay  over  to 
him  said  sum  of  two  thousand  dollars.  This 
defendant  denies  that  It  had  any  knowledge 
or  Information  sufficient  to  form  a  belief,  or 
any  knowledge  whatever,  as  to  whom  said 
money  belonged,  except  as  Indicated  by  said 
deposit  account;  and  not  only  denies  any 
knowledge  or  information  snffldent  to  form 
a  belief  as  to  whether  or  not  said  Jacob 
Small  then  Intended  to  misappropriate  and 
conrert  the  same  to  his  own  use,  and  not  to 
the  use  of  said  estate  of  William  Knobelocb, 
Senior,  but  denies  that  it  knew,  or  had  any 
reason  to  suspect,  when  said  money  was 
drawn  out  and  paid  as  aforesaid,  that  s&Id 
Jacob  Small  intended  to  misappropriate  and 
convert  the  same  to  his  own  use,  and  not  to 
tbo  use  of  the  said  estate  of  William  Knobe- 
loch. This  def«idant  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
whether  or  not  any  misappropriation  and 
conversion  of  said  money  by  said  Jacob 
Small,  as  alleged  In  said  paragraph  6  of  said 
first  cause  of  action  of  the  complaint,  was 
made,  and  as  to  when  such  misappropriation 
and  conversion,  if  any  such  there  has  been, 
became  known  to  any  of  the  cestuls  que 
truBtent  of  the  estate  of  William  Knobeloch, 
Senior,  deceased.  And  this  defendant  denies 
each  and  every  other  allegation  of  said  para- 
graph 6  of  said  first  canse  of  action  of  the 
complaint  not  hereinbefore  In  this  paragraph 
of  this  answer  specially  answered.  (4)  This 
defendant  admits  the  allegations  of  para- 
graphs 7  and  8  of  the  first  cause  of  action  of 
ttie  complaint.  (5)  This  defendant,  further 
answering,  alleges  on  information  and  belief^ 
acquired  since  the  commencement  of  this  ac- 
tion, as  follows,  to  wit:  That  the  last  will 
and  testament  of  William  Knobeloch,  Senior, 
mentioned  in  paragraph  2  of  the  first  cause 
of  action  of  the  complaint,  la,  as  shown  by 
the  copy  thereof,  hereto  annexed,  marked 
'Bxhibit  A,'  and  made  a  part  of  this  answer. 
That  Joseph  Knobeloch,  mentioned  In  said 
last  will  and  testament,  predeceased  the  tes- 
tator, William  Knobelocb,  Senior,  deceased, 
unmarried.  Intestate,  and  without  issue. 
That  a  partitlou  and  division  of  the  estate  of 
said  William  Knobeloch,  Senior,  was  made 
by  his  said  executors  some  time  previous  to 
the  5th  day  of  Febniary,  1891,  and  during 
the  lifetime  of  said  William  Knobeloch,  Jr., 
one  of  the  said  executors,  wherein  and 


whweby  the  said  executors  set  apart  one- 
third  of  said  testator's  estate,  according  to 
the  direction  of  said  testator's  will,  for  Susan 
Knobeloch,  his  widow,  and  divided  the  re- 
maining two-thirds  thereof  into  four  equal 
shares,  paying  over,  transferring,  and  deliver* 
ing  one  of  said  shares  to  William  Knobeloch, 
Junior,  one  of  said  shares  to  Jacob  Knobe- 
loch, and  one  of  said  shares  to  John  Knobe- 
loch, and  retaining  the  other  one  share,  hold- 
ing the  same  In  trust  for  Frederlcka  Osten- 
dorff,  on  the  trust  set  out  In  reference  to  her 
share  in  the  will  of  said  testator.  And  this 
defendant  further  alleges,  on  Information  and 
belief  acquired  alnee  the  commencement  of 
this  action,  that  a  part  of  the  said  one-third  of 
the  estate  of  said  testator,  W^llllam  Knobe- 
loch, Senior,  so  set  apart  for  Susan  Knobe- 
loch, consisted  of  certain  money  on  deposit 
to  the  credit  of  the  said  Jacob  Small  and 
WlUlam  Knol>e]och,  executors  of  estate  of 
WlUlam  Knobeloch,  In  said  Germanla  Sav- 
ings Bank  of  Charleston,  South  Carolina; 
that  on  or  about  the  2gth  day  of  May,  1890, 
the  said  William  Knobeloch,  Junior,  one  of 
the  sons,  and  also  one  of  the  executors,  as 
aforesaid,  of  said  testator,  William  Knobe- 
loch, Swlor,  died,  leaving  his  last  will  and 
testament,  whereby  he  appointed  his  wife, 
Eliza  G.  Knobeloch,  sole  executrix,  but.  In 
case  of  her  marriage,  appointed  Jacob  Knobe- 
loch and  Jacob  Small  executors  thereof, 
which  said  last  will  and  testament  of  the 
said  William  Knobeloch,  Junior,  was  admit- 
ted to  probate  before  the  judge  of  probate 
for  Charleston  county,  aforesaid,  on  4th  June, 
1890,  when  said  Blissa  6.  Knobeloch  quali- 
fied as  executrix  thereon;  that  ui>on  the 
death  of  the  said  WlUlam  Knobeloch,  Junior, 
the  said  Jacob  SmaU,  having  survived  him, 
under  the  power  contained  in  the  said  last 
wUl  and  testament  of  WlUlam  Knobeloch, 
Senior,  by  an  instrument  of  writing  dated 
Cth  February,  1891,  a  copy  of  which  Is  here- 
to annexed,  marked  'Exhibit  B,*  and  made  a 
part  of  this  answer,  substituted  Jacob 
Knobeloch  as  trustee  of  Frederlcka  Osten- 
dorff  under  said  will  In  place  of  WUllam 
Knobeloch,  Junior,  deceased;  that  the  said 
Susan  Knobeloch,  widow  of  William  Knobe- 
loch, Senior,  died  on  or  about  29th  Novem- 
ber, 1890,  whereupon,  In  the  months  of  Jan- 
uary and  February,  1891,  said  Jacob  Small, 
then  surviving  executor  of  the  said  last  will 
and  testament  of  said  William  Knobeloch, 
Senior,  made  a  partition  of  the  said  one-third 
of  the  estate  of  said  William  Knob^och, 
Senior,  and  which  consisted  In  part  of  said 
money  on  deposit  In  said  bank,  as  aforesaid, 
paying  one-fourth  part  of  said  money  to  said 
Jacob  Knobelocb,  one-fourth  part  thereof  to 
said  John  Knobeloch,  and  deposited  one- 
fourth  part  tbereof  to  his  credit  as  Jacob 
SmaU,  surviving  executor  under  the  will  of 
William  Knobeloch,  Senior,  which  said  d^oslt 
is  still  in  said  bank,  undrawn,  and  for  which 
d^Msit  the  hank  book  is  In  the  possession 
of  the  said  Blixa  O.  Kaobdoch.  who  claims 
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the  said  deposit  as  execntrtx  of  WUUam 
Knobeloch.  Junior.  And  this  d^endant  al* 
l^wa  that  on  the  7th  day  of  Febniaiy,  1891, 
the  said  Jacob  Small,  as  BorTivlng  executor, 
as  aforesaid,  drew  out  of  said  bank  two 
thousand  dollars,  as  hereinbefore  mentioned, 
of  the  amonnt  remaining  to  the  credit  of  said 
account  in  said  bank  with  si^d  execntwa  of 
WUllam  Knobeloch.  Senior,  as  aforesaid,  and 
on  the  28th  da;  of  rebruary,  1891,  drew  out 
of  said  amount  fire  thonsand  seren  hundred 
and  tweotr-eiebt  48A00  dollars,  the  balance 
thereof;  that  this  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief, nor  any  informatloo  whatever,  as  to 
whether  the  said  sum  of  two  thousand  dol- 
lars was  misappropriated  and  converted  by 
said  Jacob  Small  as  alleged  In  the  complaint, 
or  was  paid  by  him  to  such  of  the  parties  as 
were  entitled  thereto  under  said  last  will 
and  testament  of  said  William  Knobeloch, 
Senior.  And  this  defendant  further  alleges 
on  information  and  b^lef  that  said  John 

Knobdoch  died  on  or  about  the  day  of 

 ,  1883,  leaving  his  hiat  wlU  and  testa- 
ment, which  was  duly  admitted  to  probate 
before  the  probate  Judge  for  Oharleston  cotin- 
ty,  aforesaid.  <«i  January  21,  1893,  when  Ja- 
cob Knobeloch,  executor  therein  named, 
qualified  as  such.  And  this  defendant  fur- 
ther alleges  that  said  Jacob  Small  died  on  or 
about  the  5th  day  of  December,  1893,  leav- 
ing his  last  will  and  testament,  which  was 
duly  proved  before  the  judge  of  probate  for 
Charleston  coun^  on  the  lltb  day  of  Decem- 
ber, 1893.  and  that  letters  of  administration 
with  the  will  annexed  were  issued  by  said 
Judge  of  probate  to  Rudolph  Slegllng  on  4th 
January,  1891.  That  the  said  Jacob  Knobe- 
loch, Individually  and  as  executor  of  John 
Knobeloch  and  qs  trustee  of  Fredericka  Os- 
tendotft  under  the  said  will  of  said  WUUam 
Knobeloch,  Senior,  the  said  EUza  6.  Knobe- 
loch. as  executrix  of  the  will  of  said  WUUam 
Knobeloch,  Junior,  and  said  Rudolph  Sleg- 
llng, as  administrator  of  the  wiU  of  Jacob 
Small,  are  necessary  parties  to  this  action. 

"Third.  For  a  first  defmse  to  the  second 
cause  of  action:  (1)  This  defendant  admits 
the  allegations  of  paragraphs  l,  2,  3,  and  4  of 
the  second  cause  of  action  of  the  complaint 
(2)  This  defendant,  In  answer  to  paragraph 
5  of  the  second  cause  of  action  of  the  com- 
plaint, admits  that  the  executors  of  WUUam 
Knobeloch,  Senior,  deceased,  anterior  to  and 
on  the  7th  day  of  February.  1891,  had  on  de- 
posit in  the  said  the  Oermanla  Savings  Bank 
of  Charleston.  South  Carolina,  Inter  alia,  the 
sum  of  seven  thousand  seven  hundred  and 
twenty-eight  48AO0  dollars,  and  anterior  and 
up  to  and  on  the  28th  day  of  February,  1891, 
the  sum  of  five  thousand  seven  hundred  and 
twenty-eight 48/100  dollars;  butitaUegee  that 
the  said  deposits  were  made  and  entwed  on 
its  books  to  the  credit  of  Jacob  Small  and  Wil- 
liam Knobeloch,  executors  estate  of  WUUam 
Knobeloch.  It  denies  that  it  had  any  knowl- 
edge or  Information  suffldoit  to  form  a  be- 
v.21s.B.nal— 2 


Uef,  or  any  knowledge  whatever,  as  to  whom 
said  money  belonged,  except  as  indicated  by 
the  said  deposit  credited  as  aforesaid.  And 
this  defendant  denies  every  other  aUegatlon 
of  said  paragraph  5  not  specially  answered 
hy  this  paragraph  of  this  answer.  (3)  As  to 
the  aUegatlons  contained  In  paragraph  6  of 
the  second  cause  of  acUon  of  the  complaint 
herein,  this  defendant  admits  that  on  or 
about  the  28tb  d^  of  February,  1891,  Jacob 
SmaU  was  a  director  and  president  of  this 
defendant,  and  It  alleges  that  the  said  Jacob 
SmaU,  as  surviving  executor  of  the  wlU  of 
the  said  WUUam  Knobeloch,  Senior,  drew  of 
the  said  amount  on  deposit  In  the  said  the 
Germanla  Savings  Bank  of  Charleston,  South 
Carolina,  as  stated  In  the  last  preceding  par- 
agraph of  this  answer,  the  sum  of  five  thou- 
sand seven  hundred  and  twen^-elght  48/100 
dollars,  which  was  then  and  there  paid  to 
him;  but  this  defendant  denies  that  the  said 
Jacob  Small,  as  president  or  director  of  the 
said  the  Germanla  Savings  Baxik,  directed 
the  said  bank  to  pay  over  to  him  the  said 
sum  of  five  thousand  seven  hundred  and 
twenty-eight  48/100  doUars.  This  defendant 
denies  that  it  had  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  or  any  knowl- 
edge whatever,  as  to  whom  the  said  money 
belonged,  except  aa  Indicated  by  the  said  de- 
posit account;  and  not  only  denies  any 
knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  or  not  the  said  Jacob 
SmaU  then  Intraded  to  misappropriate  and 
convert  the  same  to  his  own  use,  and  not  to 
the  use  of  the  said  estate  of  WUUam  Knobe- 
loch, Senior,  but  denies  that  It  knew,  or  had 
any  reason  to  suspect,  wben  said  money  was 
drawn  out  by  and  paid  as  aforesaid,  that  said 
Jacob  SmaU  Intended  to  mIsa[>proprtate  and 
convert  the  same  to  hisown  U8e,and  nottothe 
use  of  the  said  estate  of  William  Knobeloch. 
This  defendant  has  no  knowledge  or  Informa- 
tion sufficient  to  form  a  belief  as  to  whether 
or  not  any  misappropriation  and  conversion 
of  the  eald  money  by  the  said  Jacob  Small, 
as  aUeged  In  said  paragraph  S  of  said  second 
cause  of  action  of  the  complaint,  was  made, 
and  as  to  when  such  misappropriation  and 
conversion.  If  any  such  there  has  been,  be- 
came known  to  any  of  the  cestuls  que  trust- 
ent  of  the  estate  of  WUUam  Knobeloch, 
Senior,  deceased.  And  this  defendant  de- 
nies each  and  every  other  allegation  of  said 
pamgraph  6  of  said  second  cause  of  action 
of  the  complaint  not  hereinbefore  In  this 
paragraph  of  this  answer  specIaUy  an> 
swered.  (6)  This  defendant  admits  the  alle- 
gations of  paragraphs  7  and  8  of  the  second 
cause  of  action  of  the  complaint. 

"Fourth.  For  a  second  defense  to  the  sec- 
ond cause  of  action:  (1)  This  defendant  ad- 
mits the  aUegatlons  of  paragraphs  1,  2,  3, 
and  4  of  the  second  cause  of  action  of  the 
complaint.  (2)  This  def^dant.  In  answer  to 
paragraph  5  of  the  second  cause  of  action  of 
the  complaint,  admits  that  the  executors  of 
WUllam  Knobeloch,  Seniiur,  deceased,  ante- 
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rlor  to  and  on  the  Ttta  day  of  February,  1891, 
had  on  deposit  In  the  mid  the  Gemianla  Sar- 
IngB  Bank  of  Gharieston,  South  Garcdlna,  In- 
ter alia,  the  snm  of  seren  thousand  seven 
hundred  uid  twenty-^ht  48/100  dollars,  and 
anterior  and  up  to  and  on  the  28th  day  of 
Felnruary,  1891,  the  sum  of  five  thousand 
seren  hundred  and  twenty-^ght  48/100  dol- 
lars; but  it  alleges  that  the  said  deposits 
were  made  and  entered  on  Its  books  to  the 
credit  of  Jacob  Small  and  William  Knobdoch, 
executors  of  estate  of  William  Knobeloch.  It 
denies  that  It  had  any  knowledge  or  informa- 
titm  sufficient  to  form  a  belief,  or  any  knowl- 
edge whatever,  as  to  whom  the  said  money 
belonged,  exc^t  as  indicated  by  the  said  de- 
posit credited  as  aforesaid.  And  this  de- 
fendant denies  every  other  allegation  of  said 
paragraph  5  not  specially  answered  by  this 
paragraph  of  this  answer.  (3)  As  to  the  al- 
legations contained  in  paragraph  6  of  the  sec- 
ond cause  of  action  of  the  complaint  herein, 
this  defendant  admits  that  on  or  about  the 
28th  day  of  February,  1891,  Jacob  Small  was 
a  director  and  president  of  this  defendant, 
and  it  alleges  that  the  said  Jacob  Small,  as 
surviving  executor  of  the  will  of  the  said 
William  Knobeloch,  Senior,  drew  of  the  said 
amount  on  deposit  in  the  said  the  Germanta 
Savings  Bank  of  Charleston,  South  Carolina, 
as  stated  In  the  last  preceding  paragraph  of 
this  answer,  the  sum  of  five  thousand  seven 
hundred  and  twenty-eight  48/100  dollars, 
which  was  then  and  there  paid  to  him;  but 
this  defendant  denies  that  the  said  Jacob 
Small,  as  president  or  director  of  the  said 
the  Germania  Savings  Bank,  directed  the 
said  bank  to  pay  over  to  him  the  said  sum  of 
five  thousand  seven  hundred  and  twenty- 
elf^ht  48/100  dollars.  This  defendant  denies 
that  It  bad  any  knowledge  or  Information 
sotticlent  to  form  a  belief,  or  any  knowledge 
whatever,  as  to  whom  the  said  money  be- 
longed, except  as  Indicated  by  the  said  de- 
posit account,  and  not  only  denies  any  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  whether  or  not  the  said  Jacob  Small 
then  Intended  to  misappropriate  and  convert 
the  same  to  his  own  use,  and  not  to  the  use 
of  the  said  estate  of  William  Knobeloch, 
Senior,  but  denies  that  It  knew,  or  had  any 
reason  to  suspect,  when  said  money  was 
drawn  out  and  paid  as  aforesaid,  that  the 
said  Jacob  Small  Intended  to  misappropriate 
and  convert  the  same  to  his  own  use,  and  not 
to  the  use  of  the  said  estate  of  William 
Knobeloch.  This  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief 
as  to  whether  or  not  any  misappropriation 
and  convei-sion  of  the  said  money  by  the  said 
Jacob  Small,  as  alleged  in  said  paragraph  G 
of  said  second  cause  of  action,  was  made, 
and  as  to  when  such  misappropriation  and 
conversion.  If  any  such  there  has  been,  be- 
came known  to  any  of  the  cestuis  que  trust- 
cnt  of  the  estate  of  William  Knobeloch,  Sen- 
ior, deceased.  And  this  defendant  denies 
each  and  every  other  allegation  of  said  para- 


graph 6  of  said  second  canse  aetlan  tji  the 
complaint  not  herelnbsCore  in  this  parasrspli 
of  this  answer  spedaUy  answered.  This 
defendant  admits  tlie  aUegatJons  of  paca- 
gcaphs  7  and  8  of  ths  secMid  csnae  of  actiaa 
of  the  comi^nt  (6)  This  defendant,  fur- 
ther answeriz^,  aU^ea  on  Information  and 
belief  acquired  since  the  commencement  of 
this  action,  as  ftdlows,  to  wit:  That  the  last 
will  and  testament  of  William  Knobeloch, 
Senior,  menttoned  in  paragraph  2  of  the  mo- 
ond  cause  of  actlcoi  of  the  comi^at,  Is,  as 
shown  by  tlie  cox^  thereof,  hereto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
answer.  That  Joseph  Knobeloch,  mentioned 
in  said  last  will  and  testament,  predeceased 
the  testator,  William  Knobeloch,  Senior,  un- 
married, Intestate,  and  without  issue.  That 
a  partition  and  division  of  the  estate  of  said 
William  Knobeloch,  Senior,  was  made  \xy  his 
said  executors  some  time  previous  to  the 
Bth  day  of  February,  1891,  and  during  the 
lifetime  of  said  William  Knobeloch,  Junior, 
one  of  said  executors,  wherein  and  whereby 
the  said  executors  set  apart  one-third  of  said 
testator's  estate,  according  to  the  direction  of 
said  testator's  will,  for  Susan  Knolraloch,  his 
widow,  and  divided  the  remaining  two-tlilrds 
thereof  Into  four  equal  shares,  paying  awer, 
transferring,  and  delivering  one  of  said 
shares  to  William  Knobeloch,  Junior,  one  of 
said  shares  to  Jacob  Knobeloch,  and  cme  of 
said  shares  to  John  Knobeloch,  and  retaining 
the  other  one  share,  holding  the  same  in  trust 
for  Frederlcka  Ostoidorfr,  on  the  trusts  set 
out  with  reference  to  her  share  in  the  will  of 
the  said  testator.  And  this  defendant  fur- 
ther alleges,  on  information  and  belief  ac- 
quired since  the  commencement  of  this  ac- 
tion, that  a  part  of  the  said  one-third  of  the 
estate  of  said  testator,  William  Knol>eloch, 
Senior,  so  set  apart  for  Susan  Knobeloch, 
consisted  of  certain  money  on  deposit  to  the 
credit  of  said  Jacob  Small  and  William 
Knobeloch,  executors  of  the  estate  of  Wil- 
liam Knobeloch,  In  said  Germania  Sav- 
ings Bank  of  Charleston,  South  Garollna; 
that  on  or  about  the  29th  day  of  May,  1890, 
the  said  William  Knobeloch,  Junior,  one  of 
the  sons,  and  also  one  of  the  executors,  as 
aforesaid,  of  said  testator,  William  Knobe- 
loch, Senior,  died,  leaving  his  last  will  and 
testament,  whereby  he  appointed  his  wife. 
Eliza  G.  Knobeloch,  sole  executrix,  but.  In 
case  of  her  marriage,  appointed  Jacob  Knob- 
eloch and  Jacob  Small  executors  thereof, 
which  said  last  will  and  testament  of  the 
said  William  Knobeloch,  Junior,  was  admit- 
ted to  probate  before  the  judge  of  probate 
for  Charleston  county  aforesaid  on  the  4th 
day  of  June,  1890.  when  said  Eliza  G.  Knobe- 
loch qualified  as  executrix  thereof;  that  up- 
on the  death  of  the  said  William  Knobeloch, 
Junior,  the  said  Jacob  Small,  having  surviv- 
ed him,  under  the  power  contained  in  the 
said  last  will  and  testament  of  William 
Knobeloch,  Senior,  by  an  instrumHit  of  writ- 
ing, dated  6tta  FelmiaiTi  1881,  a  copy  of 


Digitized  by  Google 


EKOBELOCH  «.  OEBMAmA  SAT.  BAITS. 


19 


wUch  Is  hereto  umezed,  maAeiS  "BxlilMt 
B,'  and  made  a  port  of  tbls  answw,  substl- 
tnted  Jacob  Knobeloch  as  trustee  of  Fred- 
ericka  08tend(n1E  under  said  will.  In  place  of 
William  KnoMoch,  Jnslor,  deceased;  that 
the  said  Susan  Knobeloch,  widow  of  the  said 
WlUiam  Knobrioch.  died  on  or  about  tbe  29th 
Norember,  1890,  whereupon,  in  the  monthe 
ot  January  and  February,  18&1.  said  Jacob 
Small,  then  surrlTlng  executor  of  the  said 
last  will  and  testament  of  aaiA  WUllam 
Knobeloch,  8enl(»r,  made  a  partition  of  the 
said  one-third  ctf  the  estate  of  said  WUllam 
Knolwtoeb,  Senior,  which  consisted  in  part  of 
nld  money  <m  deposit  In  said  bank  as  afore- 
Bald,  paying  one-fourth  part  of  said  mon<7 
to  s^d  Jacob  Knobeloch,  ctne-fourtb  part 
thereof  to  said  John  Knobeloch,  and  deposit* 
ed  one-fourth  part  thereof  to  his  credit  u 
Jacob  Small,  surviving  executor  under  the 
wiU  of  WlUlam  Knobeloch,  Sraior,  which 
said  d^toslt  Is  still  in  said  bank,  undrawn, 
and  for  which  deposit  the  bank  book  is  In  the 
possesion  of  the  said  Eliza  G.  Knobeloch, 
who  claims  the  said  deposit,  as  executrix  ot 
William  Knobeloch,  Junior.  And  this  de- 
fendant alleges  that  on  the  7th  day  of  Feb- 
ruary, 1891,  the  said  Jacob  Small  drew  out  of 
said  bank  two  thousand  dollars,  as  herelnbe* 
fore-mentiimed,  of  the  amount  remaining  to 
the  credit  of  said  account  In  said  bank  with 
said  executors  of  William  Knobeloch,  Senior, 
as  aforesaid,  and  on  the  28th  day  of  Febru- 
ary, 1881,  drew  out  of  said  amount  five  thou- 
sand seven  himdred  and  twenty-eight  48/100 
dollars,  the  balance  thereof;  that  this  defend- 
ant has  no  knowledge  or  information  sufB- 
<Aent  to  form  a  belief,  nor  any  Information 
whatever,  as  to  whether  the  said  sum  of  five 
thousand  seven  hundred  and  twenty-eight 
48/100  dollars  was  misappropriated  and  con- 
verted by  said  Jacob  Small,  as  alleged  In 
the  complaint,  m  was  paid  by  him  to  such  of 
the  parties  as  were  entitled  thereto  under 
said  last  will  and  testament  of  said  WlUiam 
Knobeloch,  Senior.  And  this  defendant  fur- 
ther alleges  on  Infwmatlon  and  belief  that 
said  John  Knobdoch.dled  on  or  about  the 

 day  ot  .  1893,  leaving  his  hist  will 

and  testament,  which  was  duly  admitted  to 
probate  before  the  Judge  of  probate  for 
Charleston  county,  aforesaid,  on  January  12, 
1893,  when  Jacob  Knobeloch,  executor  there- 
in named,  qualified  as  auch.  And  this  de- 
fendant further  alleges  that  tlie  said  Jacob 
Small  died  on  or  about  the  5th  day  of  De- 
cember, 1893,  leaving  his  last  will  and  testa- 
ment, which  was  duly  proved  before  the 
Judge  of  probate  for  Charleston  county  on 
the  11th  day  of  December,  1893,  and  that  let- 
ters of  admiolstratiou  with  the  will  annexed 
were  Issued  by  the  said  Judge  of  probate  to 
Rudolph  Siegling  on  4th  January,  1894;  that 
the  said  Jacob  Knobeloch,  Individually  and 
as  executor  of  John  Knobeloch  and  as  trus- 
tee of  Fredericka  Ostendorff  under  the  said 
will  of  aaid  William  Knobeloch,  Senior,  the 
said  Eliza  G.  Knobeloch,  as  executrix  of  the 


will  of  said  William  KnobeUKh,  Junior,  and 
said  Rudolph  Siegling,  as  administrate  with 
the  will  annexed  of  Jacob  Small,  are  neces- 
sary parties  to  this  action." 

Bnist  &  Buist,  for  appellant.  Simons, 
Seigllng  &  Cappelmann,  for  respondent 

POPE,  J.  This  action  was  commenced 
on  the  31st  January,  1894,  and  came  on  for 
trial  under  a  written  stipulation  between 
the  parties,  at  chambers,  before  bis  honor. 
Judge  Wltherspoon,  on  the  14th  June,  1894, 
in  the  city  of  Gharlestcm,  In  this  state.  The 
first  question  submitted  to  the  circuit  Judge 
for  decision  was,  is  the  action  one  In  chan- 
cery, and.  If  so,  should  it  be  placed  on  cal- 
endar 1  for  trial?  The  circuit  Judge  held 
that  Itwas  an  action  In  chancery,  and,  there- 
fore, that  It  should  be  placed  on  cal^dar 
2,  and  not  on  calendar  1,  for  trial. 

The  next  question  submitted  to  the  circuit 
Judge  was,  does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
The  circuit  Judge  held  that  It  did  not,  and 
dismissed  the  complaint  From  the  two  or- 
ders in  writing  made  by  Judge  Wltherspoon 
on  these  two  questions,  the  plaintiff  has 
appealed  on  thesu  seven  grounds:  (1)  Be- 
cause his  honor  med  In  holding  that  the 
pleadings  show  a  case  In  chancery;  (2)  be- 
cause his  honor  erred  In  ordering  this  ac- 
tion stricken  from  calendar  1  and  placed 
on  calendar  2;  (3)  because  bis  honor  erred 
in  holding  that  the  plaintiff,  In  his  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  de- 
fendant; (4)  because  his  honor  should  have 
held  that  tiie  plalnUff  could  maintain  this 
action  as  adnihilstrator  de  bonis  non  cum 
testamento  annexe;  (5)  because  his  honor 
erred  In  sustaining  defendant's  oral  demur- 
rer, and-  dismissing  the  complaint;  (6)  be- 
cause his  honor  erred  In  not  holding  that 
the  defendant  had  waived  the  right  to  ques- 
tion plaintiff's  legal  capacity  to  sue,  liaving 
failed  to  do  so  by  written  demurrer,  or  to 
mai-k  it  In  his  answer;  (7)  because  his 
honor  erred  In  not  holding  that  defendant's 
demurrer  on  the  ground  that  the  comphUnt 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  was  defective,  because  It 
failed  to  state  wherein  the  pleading  object- 
ed to  is  Insufficient. 

In  order  that  our  decision  of  the  matter 
Involved  In  this  appeal  may  be  understood, 
it  win  be  necessary,  in  the  report  of  this 
case,  that  the  complaiut  and  answer  shall  be 
reported  In  full.  This  being  done,  it  will 
be  readily  seen  that,  stripped  of  the  ver- 
biage necessary  to  the  pleadings,  whereby 
the  issues  are  carefully  pi-esented  on  both 
sides,  the  plaintiff,  in  his  representative 
character  of  administrator  de  bonis  non  cum 
testamento  annexe  of  William  Knobeloch, 
Sr.,  deceased,  seeks  to  recover  from  the  de- 
fendant the  sum  of  $2,000,  paid  to  one  Jacob 
Small,  as  surviving  executor  of  the  last  will 
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and  testament  of  the  said  Wini&m  Knobe- 
loch,  Br.,  deceased,  on  Us  cheek  therefor, 
from  fonds  thai  fm  deposit  to  his  credit  as 
said  oxecntor  In  the  defendant  bank,  on  the 
7th  February,  1801,  uid  also  the  farther  som 
of  $5,728.48,  paid  to  said  Jacob  Small,  as 
Burrivlng  executor  of  said  last  will  and 
testament  of  WlUlaro  Knobetoch,  Sr.,  deceas- 
ed, oa  his  check  therefor,  from  funds  then 
•on  deposit  to  his  credit  as  said  executor  in 
the  defendant  bank,  m  the  28th  day  of 
February,  1891,  upon  the  ground  that  both 
«f  s^d  payments,  made  as  aforesaid,  were 
while  the  said  Jacob  Small  was  the  pre^* 
•dent  and  a  director  <tt  said  defendant  bank, 
■and  that  the  defendant  knew  at  the  time 
such  two  payments  were  made  that  the  said 
Jacob  Small  intended  to  and  did  misappro- 
priate and  convert  the  said  funds  deposited 
by  him  In  his  name  as  executor  as  afore- 
said to  his  own  use,  and  not  to  the  use  of 
the  estate  of  his  said  testatw,  and  wltii  the 
further  knowledge  on  the  part  <tf  said  de* 
fendant  bank  tba.t  said  funds  so  deposited 
"by  the  said  Jacob  Small,  as  executor^  as 
aforesaid,  were  the  property  of  certain  ces- 
tuls  que  trustent  unAet  the  said  wiU  of  Wil- 
liam Knobelocfa;  Sr.,  deceased,  and  of  which 
Aid  ceetnis  que  trustent  the  said  Jacob 
Small  was  not  one;  that  knowledge  of  these 
■checks  and  the  misapplication  of  ttie  funds 
thereof  only  (»me  to  such  cestnis  que  trustent 
about  19th  January,  1891;  that  Jacob  Small 
departed  this  Ute  on  or  about  the  5th  day 
■of  December,  1894;  that  the  plalntlfC  was 
Appointed  administrator  de  bonis  non  cum 
testamento  annexe  of  the  said  William 
Knobeloi^  Sr.,  deceased,  on  or  about  the 
1901  day  of  January,  1893,  by  the  probate 
«oart  for  Oharleston  county.  In  this  state. 
The  defendant,  by  Its  answer,  denies  Its 
UabUIly  to  pay  said  two  snms  of  money,  or 
any  part  thereof.  Am<Hig  other  things.  It 
alleges  who  are  the  cestnls  qne  trustent  un- 
der tbe  win  of  the  said  William  Knobeloch, 
Sr.,  deceased,  and  stiites  who  Is  the  ex- 
ecutor of  tlie  will  of  Jacob  Small,  who  died 
testat&  The  plaintiff,  conceiving  that  his 
action  was  one  which,  nnder  tbe  law,  was 
triable  before  a  jnry,  placed  the  same  In 
calendar  1  (which  is  the  appropriate  calen- 
dar for  such  cases).  The  defendant  object- 
ed  to  the  action  being  placed  on  calendar  1 
for  trial  by  Jury,  all^mg  tbaX  It  was  alone 
eognlsable  by  a  court  of  chancery.  The 
Judge  b^w  ocmcurred  in  the  latter  Ttow- 
Was  this  error?  We  think  not,  and  will 
briefly  indicate  the  grounds  of  our  condn- 
slon.  When  the  executors  of  the  last  will  and 
testament  of  WUllam  Knobeloch,  Sr.  (of 
whom  Jacob  Small  was  (me),  placed  on  de- 
port as  snch  executors  in  the  defendant 
bank  the  sum  of  97,728.48,  nnder  the  de- 
cisions of  the  court  of  last  resort  in  this 
state  (Forgartles  State  Bank,  12  Rich. 
Law,  518;  Simmons  Hardware  Co.  ▼.  Kink 
of  Greenwood  {B.  C]  19  S.  B.  502),  then 
arose  an  implied  contract  between  the  de- 


fendant bank  uid  said  executors,  or  the 
surrlTor  them.  Chat  such  d^endant  bank 
would  pay  all  checks  drawn  by  such  ex- 
ecutors In  snch  amonnts,  and  to  such  per- 
sons, as  may  be  matatalned  In  such  checks, 
as  long  as  there  ranalned  to  the  credit  of 
snch  executors  In  snch  account  an  amount 
Bufltelent  to  pay  such  ^ecks.  This  state- 
ment as  to  this  Implied  contract  of  the  de- 
fendant bank  Is  made  snbstantlally  as  a 
qnotatlon  from  the  latter  case  at  pages  GOO 
and  507.  If  this  im^oaitim  of  law  Is  sound. 
-HUid  under  the  authority  of  the  two  cases 
Just  cited  we  hold  it  to  be  sotmd  law  in  tiiis 
state.~thero  could  be  no  liability  In  law,  as 
dlstingnlshed  from  equity,  upon  the  defend- 
ant bank,  for  ^ying  the  checks  of  the  de- 
positing executor.  If  the  payment  4^  sucb 
check  by  the  defendant  bank  could  create 
any  Uabillty,  it  must  be  fn  a  breach  of 
some  trust  owed  by  the  bank  to  the  cestuls 
que  tmstoit  nnder  WUllam  Knobeloch's  last 
will.  It  is  this  liability  arising  from  some 
breach  of  suae  such  duty  or  trust  alone 
which  the  plaintiff  here  seeks  to  oiforoe. 
This  can  alone  be  done  In  a  court  of  chan- 
cery. The  action,  therefore,  was  not  tria- 
ble of  right  by  the  plaintiff  before  a  Jnty. 
It  should  not  have  been  placed  on  calendar 
1,  but  on  calendar  2.  If  we  had  reached  a 
contrary  contduslon,  we  would  hare  been 
obl^ed  to  have  hdd,  of  necessity,  that  the 
order  or  Judgment  snstidnlng  the  demurrer 
mnst  be  reversed  whether  we  agreed  with 
the  circuit  Judge  or  not;  but,  having  held 
that  the  circuit  Judge  was  right  in  ordering 
the  action  from  calendar  1  to  calendar  2. 
we  win  now  inquire  Into  tbe  second  proposi- 
tion of  error,  namely,  that  the  circuit  Judge 
wred  in  sustaining  the  demurrer. 

la  the  plaintiff  the  successor  In  office  of 
Jacob  Small  T  What  office  does  the  plaintiff 
boldT  Olearly  he  has  been  aj^wlnted  to  ex- 
ecute the  win  of  WllHam  Knobeloch,  Sr.,  de- 
ceased. His  very  aiq;)otntment  and  his  char- 
actor  btfore  tbe  eonrt  Is  administrator  with 
the  win  annexed  of  William  Knobeloch,  de- 
ceased. That  will  is  as  much  tbe  chart  for 
his  guidance  and  control  as  it  would  have 
been  had  he  been  named  as  executor  by  the 
testator.  When  it  Is  remembered  that  in 
this  case  It  Is  by  tbe  death  of  Jacob  Small, 
who  was  the  surviving  executor  nominated 
by  the  testator  In  and  by  his  will,  and  that, 
by  his  death  before  he  fully  executed  that 
trust,  the  plaintiff  has  become  associated 
with  the  estate  of  WUllam  Knobeloch,  Sr., 
deceased,  there  can  be  no  other  condnrion 
than  that  the  plaintiff  is  tbe  successor  In 
<^ce  of  Jacob  Small,  now  deceased.  Jacob 
Small  must  have  been,  of  necessily,  bis 
predecessor.  Sra>b  being  our  contusion,  the 
n^  Inquiry  Is,  can  the  plaintiff,  as  such 
successor  In  office  of  Jacob  SmaU,  maintain 
in  his  representiitlve  capacity  this  action  to 
InvaUdate  a  complete  transaction  between 
his  predecessor  In  office,  Jacob  Small,  and 
the  d^endant  bank?   We  hold  that  he  can- 
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not  The  two  cases  In  onr  state— Johnston  r. 
Lewis,  Rice,  Bq.  40;  Steele  T.  Atkinson,  14 
S.  G.  154 — are  conclusions  of  tbls  contention. 
In  the  former  case  it  was  announced  on  clr- 
cnit  and  afilrmud  on  appeal  that  the  com- 
plainants, Johnston  and  Wall,  who  had  suc- 
ceeded Mrs.  Martha  O.  Plekett  as  the  ad- 
ministratrix of  the  estate  of  James  B.  Pick- 
ett, deceased,  could  not  invalidate  a  trans- 
action of  the  first  administratrix,  Mrs.  Pick- 
ett, with  the  defendant,  Lewis,  In  that  case, 
because  of  a  fraudulent  collusion  between 
them;  that  Mrs.  Pickett  herself,  as  such 
administratrix,  could  not  have  done  so;  and 
"that  all  acts  binding  npon  a  predecessor 
are  equally  binding  upon  a  successor."  And 
the  court,  in  that  case,  pointedly  held  that 
If  the  first  administratrix,  Mrs.  Pickett,  bad. 
Id  collusion  with  the  defendant,  Lewis,  com- 
mitted a  fraud  upon  the  rights  of  the  cred- 
itors or  distributees  of  the  estate  of  James 
B.  Pickett,  deceased,  a  right  of  action  ex- 
isted In  the  creditors  or  distributees  to  as- 
sail It,  but  that  in  so  doing  the  administra- 
tes must  be  made  parties.  Also,  In  the  sec- 
ond case,— Steele  t.  Atkinson,— when  the  de- 
cision of  the  supreme  court  was  announced 
by  the  present  chief  justice,  he  said:  *'It 
appears  to  us  that  the  plaintiff  In  the  outset 
encountera  an  Insurmountable  obstacle 
which  effectually  prerents  blm  from  main- 
taining this  action.  He,  as  administrator 
de  bonis  non.  Is  seeking  to  set  aside  a  trans- 
action between  his  predecessor  and  a  debtor 
of  the  estate,  upon  the  ground  of  a  fraudu- 
lent collusion  between  them.  He  Is  not 
asking  that  the  estate  be  protected  from  a 
fraud  practiced  upon  his  predecessor,  the 
former  administrator,  but  the  ground  of  his 
compliUnt  is  that  such  preceding  adminis- 
trator himself  fraudulently  colluded  with 
the  debtor  to  the  prejudice  of  the  estate. 
The  case  of  Johnston  v.  Lewis,  Rice,  Bq.  40, 
conclnslTely  shows  that  the  plaintiff  cannot 
maintain  the  action."  In  the  case  at  bar 
the  complaint  is  exhibited  by  the  admlnls^ 
trator  de  bonis  non  cum  testamento  annexo, 
and  not  by  any  one  of  the  cestuis  que  tms- 
tent  under  the  will  of  William  Knobeloch,  Sr., 
deceased,  nor  by  any  creditor  <>f  said  testa- 
tor. The  demurrer  should  have  been  sns- 
t^ned,  unless  we  can  discover  merit  In  the 
somewhat  technical  grounds  to  be  now  no- 
ticed. 

In  the  sixth  ground  of  appeal  It  Is  sug- 
gested that  his  honor,  the  circuit  Judge, 
ought  to  have  held  that  the  defendant  had 
waived  the  right  to  question  plaintiCTs  legal 
capacity  to  sue,  having  failed  to  do  so  by 
written  demurrer,  or  to  make  It  in  Its  an- 
swer. We  think  that  the  stipulation  In 
writing  entered  into  before  any  hearing  be- 
fore Judge  Witherspoon  took  place  plays 
an  Important  part  just  here.  This  Is  its 
language:  "The  above-entitled  action  hav- 
ing been  placed  upon  calendar  No.  1  of  the 
court  of  common  pleas  for  Charteston  coun- 


ty: (1)  The  defendant  "•  •  ^  The  de- 
fendant has  given  notice  to  the  plaintlfr  of 
its  Intention  to  demur  orally  to  the  com- 
plaint in  this  action,  on  the  ground  that  It 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  (3)  *  •  •  It  has  there- 
fore been  agreed,  and  is  hereby  agreed,  by 
the  attorneys  for  plaintiff  and  the  attorneys 
for  defendant  herein,  that  the  several  mat- 
ters hereinbefore  mentioned  and  enumerated 
be  heard  at  chambers  by  his  honor,  Judge 
I.  D.  Witherspoon,  now  In  the  First  circuit, 
and  the  said  plaintiff  and  defendant,  by 
their  respective  attorneys,  by  this  stipula- 
tloQ,  consent  to  such  hearing  at  chambers, 
with  the  same  rights  of  appeal  to  the  said 
parties  plaintiff  and  defendant,  respectively, 
as  if  the  said  hearing  was  had  In  open 
court.''  Slgued  by  Messrs.  Bulst  &  Bulat 
for  plaintiff,  and  Messrs.  Simons,  SeigUng 
&  Cappelmann,  defendant's  attorneys.  It 
seems  to  us,  If  notice  in  writing  had  been 
required,  this  would  be  sufficient.  It  does 
not  apitear  that  this  question  was  raised 
before  the  circuit  judge.   It  Is  too  late  now. 

The  seventh  exception  Imputes  error  to 
the  drcnlt  judge  In  not  overruling  the  de- 
murrer because  the  grounds  thereof  were 
not  distinctly  specified.  It  does  not  appear 
that  this  question  was  raised  before  the  cir- 
cuit judge.  He  certainly  did  not  pass  on  it, 
and  hence  we  are  not  required  to  do  so. 
But  we  might  say,  In  passing,  that  we  seri- 
ously question  the  TOlldlty  of  any  rule  of 
court  that  seems  to  contravene  the  rights  of 
suitors  secured  by  statutes,  and,  should  such 
a  question  occur,  we  prefer  to  leave  our- 
selves free  to  consider  and  decide  It  after  a 
full  argument 

Having  thus  passed  upon  the  different 
grounds  of  appeal,  we  might  dismiss  the 
subject  at  this  point  The  court  feels  its 
obligation  to  respond  with  a  careful  atten- 
tion to  the  arguments  and  authorities  cited 
In  support  of  the  same,  and  we  do  not 
know  when  an  abler  reposition  of  the 
views  of  both  sides  of  a  cause  has  been 
made  than  has  appeared  In  the  bearing  of 
this  appeal.  But  when  we  are  satisfied  that 
onr  own  decisions  famish  an  answer  to 
questl<ms  presented,  we  prefer  to  adhere  to 
them;  and  this  statement  must  serve  as  an 
explanation  of  our  Mltire  to  comment  on 
very  many  of  the  eases  dted  In  the  argu- 
ments on  both  irides  of  the  case  at  bar.  It 
Is  the  judgment  of  this  court  that  the  judg- 
ment of  the  (dreult  conrt  be  affirmed. 


(43  s.  c.  m) 

ROWLAND  V.  SHOCKLEY  et  mL  (YOUNG, 
Intervenes). 

(Saprnne  Court  of  South  Oattdlna.    Feb.  28, 
1886.) 

AcnoN  ON  Jddohbkt-^  Order  ov  Rbvivil—Ek- 

TRT  ON  AbSTBAOT  Or  JUDOMBHTS. 

1.  Code  Civ.  Proc.  {  310.  provides  that  a 
judgment  shall  be  a  lien  on  real  estate  of  a  debt- 
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or  for  10  Tears  from  date,  and  that  it  may  be 
revired  within  three  rear*  thereafter  for  a  like 
period,  hj  Berrtce  of  saminona  on  the  debtor  re- 
qairlng  him  to  show  cause,  at  the  next  term  of 
court,  why  it  ahonld  not  be  lariTed.  Section 
111  proTides  that  an  action  on  a  jadgment  may 
be  commenced  within  20  years.  Held,  that 
where  a  Jndgmoit  creditor,  more  than  18  years 
after  the  date  of  his  jndgment,  complains  on 
his  Judgment  as  nnaatiafied,  to  the  eai  that  the 
jad^ent  ma^  be  revived,  and  commences  his 
action  by  service  of  snmrnons  and  the  complaint 
on  the  jadgment  debtor,  under  section  111,  and 
does  not  avail  himself  of  the  provisions  for  re- 
vival  contained  In  section  310  by  service  of  sum- 
mons to  renew,  the  court  may  make  an  order 
reviving  snch  judgment,  wbidi  is  binding  on 
the  Jodnnent  defendant  and  hia  itrivlea. 

2.  Sadi  order  need  not  be  entned  in  tiie 
abstract  of  Jadgments,  In  order  to  be  efltective. 

Appeal  firom  common  pleas  drcnlt  court  of 
Lanrens  coun^;  T.  B.  Fraser,  Judge. 

Action  by  Sarah  F.  Rowland  against  Wil- 
llam  L.  Shockl^  and  others.  John  H.  Yotmg 
intervened.  From  a  judsment  dismissing 
the  complaint,  plaintiff  appeals.  Afflrmed. 

The  decree  of  Judge  Wltherspoon,  referred 
to  in  the  opinion,  is  as  follows: 

"This  is  an  action  for  the  partition  of 
three  hundred  and  thirty  acres  of  land, 
known  as  the  'Joseph  J.  Rowland  Home 
Place.'  The  plaintiff  alleges  that  she  and 
defendants  above  named,  except  the  de- 
fendant John  H.  Young,  are  seised  and 
possessed  as  tenants  in  common  of  the  land 
descrltKd  In  the  complaint  After  the  com- 
plaint was  filed,  the  defendant  John  H. 
Young  was  permitted  by  the  conrt  to  be 
made  a  party  defendant  In  the  action.  In 
his  answer  the  defendant  John  H.  Young 
alleges  that  he  Is  in  possession  of,  and  has 
the  legal  title  to,  the  land  sought  to  be  par- 
titioned, and  that  the  plaintiff  and  the  other 
defendants  have  no  Interest  lu  said  tract 
of  land.  A  trial  by  jury  was  waived,  and 
this  case  was  heard  upon  the  pleadings, 
the  testimony  taken  by  the  presiding  Judge. 
Including  records  submitted,  and  the  argu- 
ments of  counsel.  It  appears  that  Joseph 
J.  Rowland  died  In  1862,  seised  and  pos- 
sessed of  the  tract  of  land  described  in  the 
complaint  He  left  a  will,  in  which  he  ap- 
pointed his  son  Robert  E.  Rowland  as  his 
executor,  and  also  appointed  his  widow, 
Elizabeth  li.  Rowland,  as  executrix  durante 
mlnore  aetate  of  his  son  Robert  E.  Row- 
land. Elizabeth  L.  Rowland  duly  qualified 
as  executrix  durante  minore  aetate  of  Rob- 
ert E.  Rowland,  February  13.  1863.  After 
attaining  his  majority,  Robert  E.  Rowland 
renounced  his  appointment  as  the  executor; 
and  Elizabeth  L.  Rowland,  on  the  4th  of  Oc- 
tober, 1871,  was  dnly  appointed  and  quali- 
fied as  administratrix  under  the  will  of 
Joseph  Rowland.  In  his  will,  Joseph  Row* 
land  devised  the  land  described  In  the  com- 
plaint to  his  wife,  Elizabeth  L.  Rowland, 
during  her  natural  life,  with  remainder  at 
her  death  to  bis  two  sons,  Robert  E.  Row- 
land and  Ludy  T.  Rowland,  and  to  his 
daughter,  Sarab  F.  Rcwland,  who  subse- 


quently  married  -the  defendant  William  L. 
Sbocktey,  and  died  in  18B3  or  ISSL  His 
hdrs  at  law  ara  defendants  In  tlila  actlim. 
JadgmeatB  were  obtained  (two  Jodgmoita) 
in  the  common  pleas  for  Laurems  county 
against  Eaisabetb  X<.  Bowland,  aa  adminis- 
tratrix for  (1,040  each,  and  for  costs,  Oc- 
tober %  1875,  upon  the  debt  of  Joaeph  J. 
Rowland,  contracted  prior  to  the  constitu- 
tion of  186&  These  two  jodgmenta  teem 
to  be  based  upon  the  same  debt  These  two 
Judgments  w«e  ass^ed  to  B.  N.  8.  Young, 
a  brothOT  of  BUsabeth  L.  Bowland,  and 
the  father  of  the  defendant  John  H.  Yoong, 
Decembor  22,  1876.  A  snmmone  was  Issued 
to  rerlTO  said  judgments,  and  on  the  23d  of 
Jnljt  1801.  Jn^:e  Kershaw  panted  an  wda> 
reTlTlng  said  judgmenta  R.  M.  S.  Yonng 
died.  Intestate,  July  23,  1891,  and  John  H. 
Yonng  was  duly  appointed  administrator  of 
his  estate  on  the  20tb  of  July,  1891.  Execu- 
tions were  Issued  upcm  the  Judgmenta  as  re- 
vived, under  which  the  sheriff,  on  Novembv 
22,  1892,  sold  the  land  described  in  the  com- 
plaint for  $1,000,  which  was  applied  as  a 
credit  upon  the  ezecntlons,  leaving  a  con- 
siderable balance  stUl  due  on  the  executions. 
The  defendant  John  H.  Young  became  the 
purchaser  at  said  sale  as  administrator  of 
his  deceased. father,  R.  N.  8.  Yonng,  received 
titles  from  the  sheriff,  and  went  into  posses- 
sion of  the  land.  On  the  same  day,  John  H. 
Young  conveyed  the  land  to  W.  U  Shockley. 
taking  a  mortgage  to  secure  the  purchase 
money.  The  land  was  afterwards  sold  under 
a  Judgment  of  foreclosure  against  W.  L. 
Shockley,  and  was  purchased  February  6. 
1893,  by  the  defendant  John  H.  Young,  he 
receiving  titles  from  the  sheriff.  Both  of 
the  deeds  to  John  H.  Young  are  duly,  record- 
ed. It  should  have  been  stated  that  the 
summous  to  revive  and  the  order  of  Judge 
Kershaw  reviving  the  Judgments  were  not 
separately  enrolled,  but  were  filed  with  the 
original  Judgment  rolls.  The  title  of  the 
cause  appears  In  the  direct  and  cross  In- 
dexes of  Judgments,  but  no  entry  of  the  re- 
viral  was  made  in  the  abstract  of  Judg- 
ments in  the  clerk's  office  until  9th  of  March. 
1893.  It  appears  that  Elizabeth  L.  Rowland 
lived  with  her  buslmnd  upon  the  land  in  dis- 
pute for  ten  or  twelve  years  prior  to  the 
death  of  her  husband,  Joseph  J.  Rowland. 
In  1862.  She  continued  In  possession  of  the 
land  after  the  death  of  her  husband  up  to 
November  22,  1891,  when  the  land  was  sold, 
since  which  period  the  defendant  John  H. 
Young  and  W.  L.  Shockley,  claiming  under 
him,  hare  been  In  the  adverse  possession  of 
land  under  a  legal  title.  This  action  was 
instituted  January  10,  1893.  On  the  25th 
of  July,  1892,  Elizabeth  L.  Rowland,  the  life 
tenant,  and  Robert  E.  Rowland  and  Ludy 
T.  Rowland,  remainder-men,  conveyed  their 
interest  in  this  land  to  the  plaintiff,  Sarah  F. 
Rowland.  These  deeds  were  recorded  Oc- 
tober 0,  1892.    On  the  Tth  of  January^  1883, 
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tba  idaintlff,  Sanb  7.  Bowland,  conT^ed 
one-half  of  ber  Interest  in  the  same  to  tlift 
def^tdant  W.  H.  Martin.  The  Boxninona 
waa  laaned  to  rerlre  the  judgments,  and  the 
order  of  Judce  Keisbaw  rerlTing  the  Judg- 
ments vaa  Issned  more  than  fifteen  years 
after  the  ori^nal  Jodgments  were  obtained 
against  the  administratrix^ 

"It  is  nrged  by  plalntlfrs  connsd  that 
Judge  Kershaw  had  no  authority  to  rerlve 
tbe  oil^nal  Jn^^enta.  and  that  the  ]nd^ 
ments  and  ezecntlonfl  under  which  tiie  land 
was  s^d,  and  purchased  by  the  defendant 
Jotm  H.  Tonn^  are  void.  I  do  not  think 
that  tbe  failure  to  sc^tarately  enroll  and  to 
enter  tbe  proceedings  to  re^ve  the  Judg- 
ment in  the  abstract  of  Judgments  in  the 
clerk's  office  can  bare  tbe  effect  to  render 
the  Judgments  and  executions  void.  The 
Judgmmts  and  executions  under  which  the 
land  was  sold  are  based  upon  Judge  Ker. 
ahaw's  order  rerlring  the  original  Judg- 
ments of  the  subject-matters,  and  the  record 
shows  that  the  court  acquired  jurisdiction 
of  the  person  of  Elizabeth  L.  Rowland,  as 
executrix,  by  her -acceptance  of  the  sum- 
mons to  revive  the  original  judgments.  I 
conclude  that  If  Judge  Kershaw  erred  In 
granting  the  order  reTlving  the  original 
judgments  after  such  a  lapse  of  time,  as 
contended  by  plaintiff,  It  was  an  error  of 
law  that  cannot  be  reviewed  by  another 
circuit  judge,  and  that  It  cannot  be  correct- 
ed In  this  action.  I  further  conclude,  as  a 
matter  of  law,  that  tbe  judgments  and  exe- 
cutions under  which  the  sheriff  sold  and 
conveyed  the  land  described  in  the  com- 
plaint to  the  defendant  John  H.  Young  can- 
not be  Impeached  In  tbls  action,  but  must 
be  respected  until  vacated  and  set  aside  In 
some  appropriate  proceeding. 

"Assuming,  for  tbe  purposes  of  this  action, 
that  the  judgments  and  executions  under 
which  the  land  was  sold  are  valid,  what  title 
to  or  Interest  In  the  land  did  the  defendant 
John  H.  Young  acquire  under  tbe  sheriff's 
conveyance  to  him?  In  Hugglns  v.  Oliver, 
21  S.  C.  147,  after  reviewing  the  cases  In  this 
state  holding  that  land  can  be  sold  under  a 
judgment  against  an  administrator,  on  page 
159  the  rule  Is  stated  to  be  'that  while,  as  a 
general  proposition.  It  is  true  that  lands  of 
an  intestate  may  be  sold  under  a  Judgment 
recovered  against  tbe  administrator  upon  a 
debt  of  the  Intestate,  yet  If  tbe  lands  have 
passed  Into  the  actual  and  exclusive  posses- 
sion of  tbe  heirs  before  the  Judgment  has 
been  recorded,  and  before  any  lien  has  thus 
been  fixed  upon  them,  they  can  no  longer 
be  sold  under  such  judgment,  and  can  only 
be  reached  by  the  usual  proceeding  to  sub- 
ject real  estate  In  tbe  hands  of  the  heir  to 
the  payment  of  tbe  debt  of  tbe  ancestor,  to 
which  proceeding  tbe  heir  would,  of  course, 
l>e  a  necessary  party.'  This  Is  a  question  of 
fact.  The  evidence  shows  that  Elizabeth  L. 
Itowlaud,  the  widow,  was  in  the  possession 


of  the  land  at  tbe  time  the  original  Judg- 
ments were  obtained  against  her  as  admin- 
istratrix of  ber  husband,  Joseph  J.  Bowland» 
with  tbe  will  annexed;  but  the  evidence 
falls  to  show  the  character  of  tbe  possessitm 
at  tbe  time,— whether  she  held  the  possession 
as  tbe  administratrix  or  as  the  life  tenant 
under  her  husband's  vlU.  It  would  not  be 
fair  to  either  of  the  parties  to  Indulge  In 
presumptions  as  to  the  character  of  the  pos- 
ses^n  of  the  land  by  Elizabeth  L.  Bowbind 
or  any  of  the  other  devisees  under  the  will 
of  Jos^b  J.  Rowland  at  the  time  that  the 
Judgments  were  originally  obtained  against 
Elizabeth  L.  Rowland,  as  administratrix,  un- 
der which  the  land  was  sold  by  the  sheriff. 
It  is  tbwefore  ordered  that  It  be  referred  to 
J.  H.  Wbarton,  Esq.,  clerk  of  the  court,  as 
special  referee,  to  take  additional  testimony 
after  giving  due  notice  to  all  parties  to  the 
above^ntitied  action,  and  to  Inquire  as  to 
who  vi&B  In  the  possession  of  Lbe  land  de- 
scribed In  the  complaint  on  the  2d  of  Octo- 
ber, 1S75,  when  J.  S.  Craig  and  J.  Goodwin, 
as  plaintiffs,  obtained  Judgments  against 
Elizabeth  L.  Rowland,  as  administratrix,  in 
the  common  pleas  for  Laurens  county,  ad 
well  as  at  the  date  of  tbe  sale  of  said  land 
by  the  sheriff  in  November,  1891;  also,  as  to 
the  character  of  said  possession,— whether 
held  as  executrix,  administratrix,  or  devisee, 
and  whether  said  possession  was  actual  and 
escluslve.  Tbe  said  special  referee  Is  fur- 
ther directed  to  file  the  testimony  in  his 
office  taken  under  his  order,  and  notify  the 
parties  to  this  action  of  such  filing  at  least 
fifteen  days  before  the  opening  of  the  next 
term  of  the  court  of  common  pleas  for  Lau- 
rens county. 

"The  only  point  Intended  to  be  decided  In 
this  action  Is  that  tbe  order  of  Judge  Ker- 
shaw reviving  tbe  judgments  cannot  be  re- 
viewed by  me,  and  that  tbo  judgments  and 
executions  under  which  the  land  was  sold 
by  the  sheriff  cannot  be  Impeached  in  this 
action.  All  other  points  raised  by  the  plead- 
ings and  tbe  evidence  already  taken  are  left 
open,  without  prejudice,  for  future  adjudica- 
tion. Tbe  evidence  taken  at  the  foi-mer 
hearing  will  be  filed  with  the  order,  to  be 
considered  hereafter  as  part  of  the  evidence 
talcen  In  the  cause." 

W.  H.  Martin,  F.  P.  McGowan,  and  Mower 
&  Bynum,  for  appellant  Ferguson  &  Feath- 
erstone  and  Jolmson  &  Rlch^,  for  respond- 
ents. 

POPE.  J.  Joseph  J.  Rowland  departed 
this  life  in  .luly,  1SG2,  or  1863,  leaving  of 
force  his  last  will  and  testament,  wherein 
be  devised  a  tract  of  land  to  bis  widow, 
Elizabeth  L.  Rowland,  for  and  during  her 
life,  and,  at  her  death,  to  his  three  children, 
Robert  E..  Ludy  T.,  and  Sarah  E.  Rowland, 
in  equal  portions.  The  testator  nominated 
his  son.  Robert  E.  Rowland,  the  executor  of 
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■aid  win,  and  further  nominated  his  widow, 
Blisabeth  h.  Rowland,  to  be  tbe  executor 
of  this  will  dnrlitf  the  mlnoritT  ot  tbe  said 
Robot  E.  Rowland.  EUaabeth  L.  Rowland, 
early  In  12ie  year  186S,  qoallfled  as  suiA  ex- 
ecntrlx  dorantl  mlnwe  aetate  of  the  said 
Robert  B.  Rowland.  Tbe  said  Robert  E. 
Rowland,  baring  attained  fall  age  In  the 
year  1871,  formally  renounced  the  ezecator> 
ship;  whttenpon  the  said  Ellaabeth  L.  Row- 
land was  duly  am^ointed  aidrntntotratrlx  with 
the  will  annexed  of  the  estate  of  tbe  said 
Jo8ci>h  J.  Rowland,  decoued.  In  fliat  year 
1871.  Tbe  estate  <tf  Joseph  J.  Rowland  was 
In  debt,  and  In  1876  a  Judgment  was  ob- 
tained on  a  debt  he  had  contracted  In  his 
lifetime,  In  the  suit  of  J.  S.  Craig  and  Joseph 
Goodwin,  as  execnttHrs,  as  plaintiffs,  against 
iflUzabeth  L,  Rowland,  as  administratrix,  etc., 
of  the  estate  of  Joseph  J.  Rowland,  deceased, 
In  the  court  of  common  pleas  for  Lanrens 
county,  In  this  state,  for  $1,010,  debt  and  In- 
tore8t,andfl40costs.  nils  Judgment  was  duly 
assigned,  in  187B,  to  one  R.  S.  N.  Toung,  and 
a  paym«it  <^  fl64.63  was  duly  made  on  the 
22d  December,  1876.  The  only  land  belong- 
ing to  the  estate  of  the  said  Jos^  J.  Row- 
land was  a  tract  ctmtalning  330  acres,  lying 
In  Laurens  county.  In  this  state.  Elizabeth 
Ii.  Rowland  atiU  continued  to  occupy  this 
land  aftw  her  husband's  death,  until  sales 
day.  In  Noremba,  1891,  when  the  same  was 
purchased  at  shwUTs  side  by  John  H.  Toung, 
as  administrator  of  the  estate  of  R.  S.  N. 
Toung,  who  bad  died  on  23d  July,  1881.  But 
before  tbe  death  of  R.  S.  N.  Toung  be  had 
commenced,  on  1st  July,  1891,  an  action 
against  tbe  said  Elizabeth  L.  Rowland,  as 
admlnl8tra'lz£c  cum  tratamoLto  annexe  of  tbe 
estate  of  Joseph  J.  Rowland,  deceased,  to 
revfre  the  Judgmoit  of  J.  8.  Craig  and 
Joseph  Goodwin,  as  executors,  i^alnat  ttie 
said  Elizabeth  L.  Rowland,  as  administra- 
trix, as  aforesaid.  To  the  summons  therein 
her  acceptance  ot  swrlce  tboreof  am>eara  as 
made  on  let  July,  1891,  but  she  made  no 
answer,  nor  did  she  give  any  notice  of  ap- 
pearance therein.  On  the  28d  July,  1891, 
his  h(mor.  Judge  Eerdhaw,  revived  said  Judg- 
ment On  the  7tb  day  of  October,  1881,  the 
sheriff  of  lAurens  county  levied  upon  tbe 
tract  of  land  (330  acres),  and  on  the  2d  No- 
vember. 1891,  he  Bdd  tbe  same  to  John  H. 
Toung,  as  administrator,  at  the  price  of 
¥1,000,  which  sum  was  duly  credited  upon 
the  revived  Judgment  On  tiie  iSStb  July, 
1892,  Ellzabetb  Jj.  Rowland,  the  life  tenant 
and  Robert  E.  Rowland  and  Ludy  T.  Row- 
land, two  of  the  rematnder-mm  under  J.  J. 
Rowland's  will,  conv^ed  by  deed  tbelr  re- 
spective estates  in  the  tract  of  land  of  880 
acres  to  Sarah  F.  Rowland.  It  should  have 
been  stated  earlier  that  Sarah  E.  Rowland, 
the  other  remainder-man  under  J.  J.  Row- 
land's will,  departed  this  life  In  1883  or  1884, 
leaving  as  her  heirs  at  law  her  husband, 
William   L,  Shockley,  and   four  children. 


Uary  Btta,  who  has  intmnarrled  with  one 
Watts,  William  G.  Shocfcley.  Arthur  Shock- 
ley,  and  Lillian  Shockley.  The  said  Sarah 
V.  Rowland  ctmveyed  by  deed  the  one-balf 
of  her  Interast  In  the  tract  <tf  land  to  W.  H. 
Martin  on  7th  January.  1883.  On  the  lOtb 
dsy  of  January.  1898.  Sarah  P.  Rowland 
began  her  action  for  partition  of  this  tract 
of  land,  and  made  defendants  to  her  action 
WOUam  L.  Shockley,  Mary  Etta  Watts.  Wil- 
liam G.  Shockley,  Arthur  Shockley,  Ldlllan 
Shockley,  and  W.  H.  Blartin.  The  defend- 
ants, except  Winiam  L.  Shockley.  answered, 
admitting  the  facts,  and  oonsmting  to  par- 
tition. William  L.  Shockley,  by  his  answer, 
denied  all  the  facts  of  tbe  complaint  except 
the  minority  of  his  three  cbUdren,  William 

G.  ,  Arthur,  and  Lillian  Shockley,  and  prayed 
"that  said  complaint  as  to  him  be  dis- 
n^ssed,"  etc;  These  minor  defendants  were 
represented  by  a  guardian  ad  litenL  Jdin 

H.  Toung  was  allowed,  upmi  his  own  motion, 
to  be  made  a  party  defendant  with  leave  to 
asmwer,  by  the  order  of  bis  honor,  Judge  Wal- 
la<».  His  answer  denied  every  allegation  of 
the  complaint  and,  farther:  "By  way  of  de- 
fiense  to  tbe  i^lntlfTs  supposed  cause  of  ac- 
tion, he  alleges  that  he  has  the  legal  title 
to  snd  is  in  possession  of  the  premises  de- 
scribed In  tbe  complaint  ftnd  he  denies  that 
the  idaintlff,  or  any  of  the  other  defendants, 
lutve  any  biterest  In  tbe  same."  Thus  a  new 
line  of  batOe  was  formed,  changing  tbe  ac- 
tion fran  one  of  partition  In  equity  to  an  ac- 
tion to  try  title  on  tbe  law  side  of  the  court 
of  common  pleas.  The  action  came  on  for 
trial  before  bis  honor,  Judge  WItherspoon,  a 
Jury  having  been  waived.  He  heard  testi- 
mony, and  thereafter,  on  SOtti  December, 
1893,  filed  his  decree.  Tbis  entire  decree 
must  be  r^Mnled.  Its  effect  was  against  the 
plaintiff,  but  OD  a  ptdnt  be  was  not  satis- 
lied  to  pass,  namdy,  as  to  the  character  of 
the  possession  of  the  land  by  Elizabeth  L. 
Rowland,  or  any  of  the  other  devisees  under 
tbe  wUl  of  J(»eph  J.  Rowland,  at  the  time 
that  the  Judgments  were  originally  obtained 
against  Elizabeth  L.  Rowland,  as  adminis- 
tratrix, unaer  which  the  land  was  sold 
tiie  sheriff,  and  he  accOTdlngly  referred  It  to 
J.  H.  Wharton,  as  clerk,  to  take  testimony 
and  report  as  to  who  was  In  possesiMon  of 
said  land  on  2d  October,  1875,  when  the 
Judgment  was  originally  obtained,  as  well 
as  at  tbe  date  of  the  sale.  In  Novembw,  1891; 
also  as  to  tbe  character  of  said  possession. — 
whether  held  by  Mrs.  Rowland  as  executrix, 
administratrix,  or  as  devisee^  and  whetlier 
such  possession  was  actual  and  exclusive. 
Testimony  was  tak^  upon  these  questions. 
A  hearing  thereof  was  had  before  Judge 
Fraser.  He  decided  that  Elizabeth  L.  Row- 
land, being  the  administratrix  with  will  an- 
nexed of  the  testator  when  tbe  Judgment 
was  recovered,  and  when  tbe  sale  was  made 
of  the  land  In  dispute  by  tbe  sheriff  there- 
under, could  not  hold  the  same  In  the  char- 
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acter  of  derlsee  oc  life  tenant,  so  far  as  the 
rigbts  of  her  testator's  creditors  were  con- 
cerned—the law  fixed  the  character  of  her 
possession;  but  admitted  that  he  would  have 
held  otherwise  If  she  had  not  been  encb  per- 
sonal representatire.  Thus  holding  himself, 
and  giving  due  effect  to  the  coucIusIods 
reached  by  Judge  Wltherspoon,  he  decreed 
that  the  c<miplatnt  be  dismissed.  The  plain- 
tiff, and  all  the  defendants  except  W.  L. 
Shockley  and  John  H.  Young,  appealed  from 
both  the  decree  of  Judge  Wltherspoon  and 
that  of  Judge  Fraser  on  10  gronnds.  We  will 
now  consider  these  grounds  of  appeal. 

The  first  assails  the  correctness  of  Judge 
Fraser*B  condnslon  "that  Elizabeth  L.  Row- 
land could  not  hold  the  lands  In  dispute  In 
any  capacity  other  than  as  personal  repre- 
sentative of  Joseph  J.  Rowland,  deceased, 
whMi  he  found,  as  matter  of  fact,  that  she 
held  the  same  as  devisee,  and  that  no  ques- 
tion but  the  character  of  the  possession  was 
before  blm."  The  appellants  have  erred  In 
alleging  tliat  Judge  Fraser  held.  In  his  de- 
cree, that,  as  a  matter  of  fact,  she  held  the 
land  as  devisee.  An  examination  of  Its 
terms  falls  to  show  that  the  circuit  Judge 
announced  any  such  finding.  We  cannot 
see  any  error  In  the  conclusion  of  the  cir- 
cuit Judge  tb&t  one  who  holds  lands  as  ex- 
ccutor  or  administrator  cannot  set  up  an  ln> 
dependent  holding  or  tenure  of  said  lands 
while  so  holding  as  executor  or  admlnlstra* 
tor.  To  hold  otherwise  would  be  to  allow  a 
trustee  of  an  express  trust  to  gain  a  per- 
sonal advantage  from  such  office  at  the  ex- 
pense of  devisees  and  creditors  of  the  tea- 
tator,  or  the  creditors  and  heirs  at  law  of 
an  Intestate,  as  the  case  migtat  be.  Tlito 
exception  must  be  overruled. 

The  next  groand  of  appeal,  which  la  the 
second,  alleges  that  Judge  Fraser  erred  In 
not  holding  that  Judge  Kershaw  had  no  ju- 
risdiction or  power  to  grant  the  order  of  July 
23.  1S91,  purportlsg  to  rerlTe  the  original 
Judgment,  with  leave  to  iBsne  exeentlon 
thereon."  An  Inspection  of  Jn^Uv  Fiaser^ 
decree  shows  that  no  such  question  as  this 
was  considered  or  passed  on  by  him.  In- 
deed, the  decree  of  Judge  Wltberqioon,  on 
this  questlou,  shut  off  any  snch  inquiry  from 
Judge  Fraser.  Hence  this  cronnd  of  appeal 
is  untenable. 

And,  as  the  third  ground  of  appeal  imputes 
error  to  Judge  Fraser  for  "not  holding  that 
neither  the  original  Judgments  nor  tiie  at* 
tempted  revival  of  the  same  had  any  lien 
upon  the  said  premises  at  the  time  of  the  sale 
by  tlie  sheriff,"  we  may  dispose  ot  this 
ground  as  we  have  the  second.  No  snch 
question  was  presented  w  considered  by 
Judge  Fraser,  nor,  waAer  Judge  Wither- 
spoon's  decree,  could  snch  matters  have  beoi 
con^dered  by  Judge  Fraser.  This  groand  of 
appeal  is  dismissed. 

Raving  passed  upon  the  exceptions  to  the 
decree  ct  Judge  Fxaser,  and  having  sacer- 


talned  there  were  no  erron  tber^n.  it  re- 
mains to  consider  the  objections  to  the  de- 
cree of  Judge  Wltherspoon. 

The  fourth  exception,  which  complains  that 
Judge  Wltherspoon  "erred  in  holding  that 
any  entry  after  the  alleged  revival  of  said 
Judgment  was  ever  made  In  the  abstract  of 
judgments  in  the  office  of  the  clei^  of  the 
court  of  common  pleas  for  Laurens  county," 
upon  an  examination  of  the  decree  itself, 
vrlU  be  found  to  be  untenable,  for  the  reason 
that  Judge  Wltherspoon  did  not  so  hold. 
Hence  this  exception  is  untenable.  And  the 
fifth  exception  Is  likewise  founded  in  error 
as  to  what  Judge  Wltherspoon  held  touch- 
ing the  Jurisdiction  or  power  of  Judge  Ker- 
shaw In  granting  the  Judgment  of  revival. 
This  exception  Is  therefore  overruled. 

We  will  consider  the  remaining  five  excep- 
tions In  a  group.  They  are  as  follows:  "(6) 
Because  he  erred  In  holding  that  the  orders 
of  Judge  Kershaw  could  not  be  attacked  In 
this  proceeding.  (7)  Because  he  erred  In 
holding  that  the  said  judgment  and  execu- 
tion, under  which  the  land  described  in  the 
complaint  was  sold,  were  valid,  and  could 
not  be  Impeached.  (8)  Because  he  erred  In 
not  holding  that  the  said  Judgments  and  pur- 
ported revivals  had  no  lien  upon  the  said 
premises  sold  to  the  defendant  John  H. 
Yonng.  (9)  Because  he  erred  In  not  holding 
that  the  original  judgments  lost  their  lien 
at  the  expiration  of  tiiirteen  years,  and  that 
the  order  of  Judge  Kershaw  created  no  lien, 
because— First,  more  than  thirteen  years  had 
elapsed;  second,  because  no  judgment  predi- 
cated upon  said  orders  was  ever  entered  In 
the  book  of  abstract  of  judgments.  aO)  Be- 
cause he  erred  In  not  holdli^;  that  the  at- 
tempted sale  of  the  land  by  the  sheriff  to  the 
defendant  John  H.  Yoniqr  was  void,  because 
—First,  there  was  no  lien  upon  the  land; 
second,  because  an  execution  could  not  be 
predicated  upon  a  mere  order;  and,  third,  be- 
cause the  executi(m  did  not  direct  the  sale  of 
the  property  In  Uie  hands  of  the  defendant 
la  executlfm  to  be  administered." 

When  Joseph  J.  Bowland  died.  In  1862,  his 
pn^r^,  real  and  personal,  was  liable  to  the 
payment  of  his  debts,  and  this  was  true, 
notwithstanding  he  left  a  will  and  attempted 
to  devise  his  lands.  His  wife,  Elizabeth  L. 
Rowland,  t^r  her  own  «ct»bocame  his  personal 
r^resentatlve,  and  so  continued  until  to-day 
—First,  as  executrix  durantl  mlnore  aetate 
ot  Robert  SI.  Rovriand  ap  to  1871;  second, 
from  1871  np  to  the  present  time,  as  admin- 
istratrix cum  testamento  annexo.  By  law  It 
was  made  her  duty  to  pay  testator's  debts, 
if  his  estate  was  snffldent  therefor.  In  18TO, 
not  having  paid  the  debts  <a  J.  J.  Rowland, 
two  creditors  sued  ber,  as  administratrix,  to 
Judgment.  These  judgmoits  were  duly  en- 
rolled, and  executions  were  Issued  thereup- 
on. She  paid  $164Ji3  on  these  judgments, 
22d  December,  1S76.  By  hiw  these  judg- 
ments became  liens  upon  Joseph  J.  Row- 
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landte  real  property  tot  10  yean,  Crom  1875, 
with  leave,  at  an;  time  during  the  S  yean) 
immediately  oisuiiiK  tbe  year  1886,  to  wit, 
nntU  1888,  to  raww  anch  jiuivmmta,  for  like 
period  of  10  years,  wltb  tbelr  liens,  upon  tlie 
pn^er^  of  J.  J.  Rowland.  See  Code,  1  Siai 
Now,  the  plalntUfs  in  nudt  judgments  Iiat- 
Ing  waited  nntU  after  1888,  to  wit,  nntU  1891, 
beftae  tli«y  applied  to  the  ooart  to  renew 
such  JndsmoDta,  the  (diUdren,  or  th^  gran- 
teea,  of  Joseph  J.  Rowland,  say  that  It  waa 
not  In  the  power  of  tbe  circuit  court  to  le- 
Tlre  sacb  Judgments  after  the  year  1888. 
It  is  well  to  notice  that  the  power  by  which 
judgments  are  renewed,  as  provided  for  un- 
dw  section.  SIO  of  our  Oode  <tf  CttvU  Proce- 
dure was  by  the  'Service  €f  a  summons  on 
the  debtor,  aa  provided  law,  requiring 
him  to  show  cause,  if  any  he  can,  at  the 
next  term  of  the  court  for  his  county,  why 
such  judgment  should  not  be  revived."  Then 
it  is  mulfest  that  If  the  plaintiffs  in  execu- 
tion had  at  any  time,  between  1S85  and  1888, 
^ipUed  to  the  court,  in  accordance  with  sec- 
tion 310,  Oode  Olv.  Froc.,  by  service  of  a 
snmmona,  to  renew  their  Judgment  upon 
Mrs.  Rowland,  as  administratrix,  such  Judg- 
ment would  have  been  cmtinued  for  10  years 
thereafter.  The  phUntlffs  in  execution  did 
not  avail  themselves  of  section  310,  serv- 
ice of  a  summons  to  renew,  but.  under  sec- 
tion 111,*  they  moved  by  service  of  a  snm- 
mona and  a  complaint  upon  the  debtor  in 
execution  (Mis.  Rowland,  aa  administratrix), 
wherein  they  duly  alleged  that  on  the  25th 
July,  1876^  tbay  had  obtained  Judgment  In 
tbe  court  of  ctnnmon  pleas  for  Lanxoia  coun- 
ty agiUnst  the  defendant  Bllaabeth  L.  Row- 
land, as  execatrlx;  of  Joseph  J.  Rowland, 
deceased,  tor  the  sum  of  91i047,  and  $100.12 
as  costs;  that  such  Judgment  waa  duly  en- 
tered, docketed,  and  enr<riled  in  tbe  proper 
office,  and  execution  Isaued  therecm;  that  no 
part  of  said  judgment,  exc^t  the  sum  of 
$lS4Ji8,  paid  on  the  22d  December,  1876, 
had  been  paid  thercMi;  that  the  idatntlffs 
are  now  the  holders  thereof.  Wherefore  the 
plaintiffs  demand  judgment  against  the  de- 
fendant that  the  said  judgment  be  revived, 
to  have  all  the  force  and  effect  of  tbe  former 
recovery,  and  that  they  be  allowed  to  Issue 


1  Oode  GiT.  Proc.  }  310,  provides  that  flual 
jud^ents  entered  ia  a  court  of  record  after  tbe 
25th  daj-  of  November,  A.  D.  1873,  sball  consti- 
tute a  lien  upon  the  real  estate  of  the  judgment 
debtor  in  tbe  countiea  where  tbe  same  are  en- 
tered for  a  period  of  10  years  from  the  date  of 
entry,  and  that  the  plaintiff  in  such  judgineut 
may,  at  any  time  In  three  years  after  its  ac- 
tive energy  has  expired,  revive  the  judgment, 
with  lilie  liens  as  in  the  orifnuai,  for  a  lilte 
period,  by  service  of  a  summons  on  the  debtor, 
as  provided  by  law,  requiring  him  to  show 
cause,  If  any  be  can,  at  tbe  next  term  of  the 
court  for  his  county,  why  audi  judgment  should 
not  be  revived. 

>  Code  av.  Proc.  H  110.  111.  provide  that  an 
action  upon  a  Judgment  or  decree  of  any  court 
of  tbe  united  States,  ttt  of  any  state  or  terri- 
tory wlttiln  tbe  United  States,  most  be  broi«bt 
within  20  years. 


execution  thereon  tof  the  amount  due  on  the 
same,  as  above  set  forth.  The  service  of  this 
summons  and  complaint  was  duly  accepted 
by  Mrs.  Rowland  on  1st  July,  1891.  Not  hav- 
ing answered  or  demuired  to  such  action, 
or  caused  any  notice  of  appearance  to  be 
served  within  20  days  after  such  acc^tance 
of  aoTlce  of  tbe  summons  and  compbihit. 
Judge  Kershaw  made  an  order  on  the  23d 
July,  1881,  reviving  said  former  Judgment. 
From  this  order  o£  re^val  no  appeal  waa 
taken.  Under  such  order  of  revival,  execu- 
tion waa  Issued  and  levied  upon  the  lands  Id 
qnestI<Hi,  and  sold  by  tbe  shorifl  to  the  de- 
fendant John  H.  Young.  Can  It  be  said  that 
the  court  of  common  pleas  for  Laurena  coun- 
ty in  this  state  waa  without  power  to  render 
this  Judgment?  It  had  the  jurisdiction  of 
the  subject-matter,  for  tiie  miglnal  judgment 
waa  not  20  years  old,  and  bad  been  rendered 
in  an  action  In  the  county  where  testator 
died,  and  where  his  personal  representatives 
lived,  and  tbe  basis  of  this  action  was  a  con- 
tract of  a  person  dying  testate  ttuxe.  It  had 
Jurisdiction  of  the  perstm  of  the  defendutt. 
Sbe  was  the  personal  representative  of  one 
who  died  testate  in  Laurens  county,  owing 
a  debt  by  contract  to  be  fnlfllled  there,  and 
she  bad  by  her  own  acta  enabled  the  court 
to  acquire  Jurisdiction  of  her  person.  The 
judgment  rendered  bound  Mtsl  Rowland  and 
her  privies.  Were  not  the  plahitilEs  and  tbe 
defendant  W.  H.  Martin  her  privies?  Thdr 
right  of  action  during  her  lifetime  originat- 
ed In  a  transfer  by  deed  to  them  of  her  life 
estate  In  said  lands.  There  Is  no  such  privi- 
ty, however,  In  this  respect,  la  the  Shodcley 
children.  They  ate  bound  because  the  judg- 
ment is  against  tbe  estate  of  their  tratator 
on  a  debt  be  contracted. 

But  It  Is  contended,  also,  that  tbe  order  of 
revival  waa  not  entered  in  the  abstract  of 
Jndgmaits,  as  required  by  the  Code  of  Pro- 
cedure, and  hence  there  was.  technically  or 
legally  speaking,  do  Judgment  This  propo- 
sition would  have  merit  in  It  If  tbe  plalntiff^ 
In  execution  bad  sued  upon  the  Judgment  of 
1S75  as  his  cause  of  action,— as  bis  debt,  so 
to  speak.  I^wton  v.  Perry,  40  S.  C  255, 
18  S.  E.  861;  Garvin  v.  Garvin,  27  8.  C.  477, 
4  S.  B.  148.  and  cases  there  cited.  In  this 
latter  case,  the  last  Judgment  would  have  ab- 
sorbed wftbin  Itself  or  have  mei^ed  tbe  pre- 
vious Judgment  of  1876,  and  therefore  would 
Itself  have  been  necessarily  entered  up  in 
tbe  }30ok  of  abstract  of  judgments.  The 
plaintiff  In  execution  did  not  follow  this  plan, 
however.  He,  on  tbe  contrary,  complained 
on  this  judgment  aa  unsatisfied,  to  the  end 
that  the  old  Judgment  <tbat  of  1875)  might 
be  revived.  Hence,  when  tbe  circuit  Judge, 
Judge  Kershaw,  made  tbe  order  of  revival 
of  the  Judgmmit  of  1875,  wltb  leave  to  issue 
an  execution  to  enforce  tbe  same.  It  was  not 
necessary  or  proper  to  place  this  order  of  re- 
vival on  the  abstract  of  judgments.  If  it 
had  been  so  entwed,  It  would  have  appeared 
to  the  world  aa  two  Judgments,  instead  of 
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one,  and  this  would  bare  been  Improper.  It 
does  not  seem  to  us,  tb^efore,  that  there  was 
any  ciTor  there. 

Again,  it  Is  contended  that  the  land  was 
sold  by  the  sheriff  onder  a  judgm^t  that 
had  no  lien  upon  the  land.  If  the  Judgm^t 
of  1875  was  revived  by  the  order  of  Jndge 
Kerstiaw,  In  1891,  it  had  a  lien  upon  the 
lAud,  under  the  act  of  1873,  providing  liens 
to  judgments.  Candidly  speaking,  there 
conld  be  nothing  In  any  of  the  mattm  ct  ap> 
peal  to  commend  them  to  oar  approval,  t<a 
they  are  t^poaed  to  tbe  idea  oi  a  testator's 
estate  beli^  made  liable  to  tbe  payment  o< 
his  hottest  debts,  and  this,  too,  for  the  ben- 
efit of  his  own  devisees.  We  know  that 
sometimes  creditors  wait  so  long  they  are 
bound  by  lapse  of  time, — statute  of  limita- 
tion, or  some  kindred  defense.  But  In  the 
case  at  bar  none  of  these  things  appear.  If 
we  woe  disposed  to  conjecture,  we  ml^ht 
flay  that  B.  N.  8.  Young,  who  was  a  brother 
of  Mrs.  Rowland,  In  order  to  keep  her  home 
from  being  sold  and  to  give  her  an  oppor- 
tunity to  pay  for  it,  bought  up  these  judg- 
ments, and  waited  cm  her,  to  see  If  this  could 
be  effected.  But  we  will  not  yield  to  this 
suggestion  to  deal  in  conjectures.  The  facts 
themsdvee  are  snffloiently  stubborn  in  this 
case  to  bar  plaintiff,  and  the  def radants  who 
act  with  her,  from  any  recovery  here.  Un- 
der the  facts  as  found  by  Judge  Wither- 
jipoon,  we  are  not  disposed  to  question  his 
conclusion  that  the  plaintiff  here,  and  her 
allies  among  the  defendants,  cannot  Impeach 
the  Judgment  order  of  revival  pronounced  by 
Judge  Kershaw  in  1801..  Beytmd  this  an- 
nouncement we  do  not  tUnk  it  necessary  for 
this  court  to  go.  These  exceptions  here  dls- 
cnssed  must  be  oretroled.  It  is  tbe  judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  appealed  ftom  be  affirmed. 

McIVEB,  0.  J.,  concurs  In  result 


REID  et  al.      NORFOLK  CITY  B.  CO. 
et  al.t 

<Supreme  Court  of  Appeals  of  Virginia.  Nov. 
9.  1894.) 

APPBAIr-DcVECTlVB  SDPBR8BDXA8  BOKD— Dift- 
MISSAU 

Where  a  supersedeas  is  awarded,  bat  tbe 
bond  on  appeal  required  by  Code  1887,  §9  3470, 
3471,  is  conditioned  to  pay  only  costs  and  dam- 
ages, and  not  the  debt,  the  coart  will,  on  mo- 
tion, discbarge  the  suijersedeas,  but  will  allow 
the  appeal  to  remain  in  force  on  filing  a  new 
bond. 

Appeal  from  circuit  court  of  city  of  Nor- 
folk. 

Action  by  the  Norfolk  City  Railroad  Com- 
pany and  others  against  D.  P.  Reld  &  Bro. 
From  the  judgment,  defendants  appeal.  A 
supersedeas  was  awarded  them  1^  the  su- 


1  Beported  by  F.  8.  Elricpatrick,  of  the 
Lynchburg  bar> 


preme  court  of  appeals,  bat  tbe  braid  wan 
conditioned  to  pay  costs  and  damages  only, 
and  not  tlw  debt.  Tbe  app^lee  mored  to  dis- 
miss both  appeal  and  supersedeas,  because 
a  proper  bond  had  not  been  given,  as  re- 
quired by  Code  1887,  &S  3470,  S471;  Where- 
upon tbe  appellants  made  a  counts  motion 
to  discharge  the  supersedeas  and  allow  the 
appeal  to  remain  In  force,  which  latter  mo- 
tion the  court  sustained,  but  required  anoth- 
er bond. 

Ebrmerson,  Heath  &  Heath,  for  api>ellant 
White  &  Gamett,  for  appellee. 

This  day  came  the  parties  by  counsel,  and 
the  court  having  maturely  considered  the 
motion  of  the  appellees  to  "dismiss  this 
cause  for  the  reason  that  the  appellants  have 
failed  to  give  a  proper  bond,  as  required  by 
sections  3470  and  S471  of  the  Code  of  Vir- 
glniaof  1887,"  doth  overrule  said  motion.  And 
thereupon,  on  motion  of  the  appellants.  It  Is 
ordered  that  tbe  order  allowing  an  appeal 
and  supersedeas  in  this  cause  be  modified  so 
as  to  allow  an  appeal  only,  not  to  operate  as 
a  supersedeas  to,  or  In  any  manner  binder  or 
delay  the  execution  of,  said  decree,  upon  the 
said  appellants,  or  one  of  them,  or  some  one 
for  them,  execatlng  before  the  clerk  of  the 
said  circuit  court  a  bond  In  the  penalty  of 
$300,  conditioned  for  the  payment  of  all  dam- 
ages, costs,  and  fees  which  may  be  awarded 
against  or  Incurred  by  said  appellants,  and 
that  a  certificate  of  the  clerk  of  said  circuit 
court  that  said  bond  has  been  given,  and  the 
names  of  the  sureties  therein  Indorsed  on  a 
copy  of  this  order,  be  filed  with  the  clerk  of 
this  court  within  60  days  from  this  day;  and, 
unless  such  bond  be  giveil  and  such  certifi- 
cate filed  as  aforesaid.  It  Is  ordered  that  said 
appeal  be  dismissed.  And  It  is  ordered  that 
a  copy  of  tbis  order  be  certified  to  the  clerk 
of  said  circuit  court 


OU  N.  C.  40) 

MOBRia  et  al.     BUBaBSS  et  al. 

(Suimeme  Court  of  North  Carolina.    Feb.  10, 
188S.) 

UORTOAOES— FORBCXOflCBE— DOOtVISTART  ETI- 
DBNCB. 

A  Judgment  rendered  in  a  foreign  state 
OD  a  note  under  seal  is  admissible  in  evidence, 
in  an  action,  in  North  Carolina,  commenced  be- 
fore such  judgment  was  rendered,  on  the  same 
note,  and  to  foreclose  a  mortgage  given  to  se- 
cure it. 

Appeal  from  superior  court  Perquimans 
county;  Armfleld,  Judge. 

Action  by  W.  H.  Morris  &  Sons  against  J. 
J.  Burgess  and  another.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

J.  H.  Blount  tor  AppellantB.  L.  L.  Smith, 
for  appellees. 

AVBBY,  J.  The  action  was  brought  tOr 
Judgment  upon  a  note  under  seal,  and  for 
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f  orectosnre  of  a  nKutgage  upon  land  execated 
to  secnra  the  debt  The  court  had*  In  Its  dis- 
cretion, refused  to  allow  an  amendment  de- 
claring on  a  judgment  r^idered  on  the  bond  In 
a  court  of  conqtetent  Jurladiction  of  the  state 
of  Virginia,  Instead  ot  upon  the  bond  Itself. 
The  plalntUIs  offered  on  the  trial  a  properly 
cwtlfled  copy  ot  the  jndgment  to  prove  that 
the  defendants  stlU  owed  the  debt  for  which 
the  note  was  given.  TtM  defendants  excepted 
to  its  admission  as  evidence  of  the  debt,  and 
also  to  the  Instruction,  subsequently  given 
by  the  court  to  the  jury,  that  it  concluded  the 
defoidants  from  showing  any  payment  upon 
the  debt  It  was  held  by  this  court  in  Peebles 
V.  Onano  Co..  77  N.  C.  23T,  that  a  judgment  In 
proceeding  of  attachment  was  "conclusive 
evidence  that  the  debt  sued  on  was  due  to 
the  plaintiff  In  It  to  the  value  of  the  prop- 
erty attached,  but  of  nothing  more."  The 
court  In  that  proceeding  In  rem  acquired  no 
jurisdiction  of  the  person,  and  the  Judgment 
could  be  used  to  show  nothing  except  the 
right  of  recovery  to  the  value  of  the  prop- 
er^ proceeded  against  Herm.  Estop.  I  322; 
Whifree  v.  Bagley,  102  N.  G.  615,  9  S.  fi.  198. 
But  for  that  purpose  and  to  that  extent  It 
was  competent  Here  the  action  npon  the 
note  In  the  same  state  was  hi  personam,  but 
Is  admissible  vpon  the  same  principle  as  In 
the  other  case,  when  It  was  oflwed,  not  to 
prove  the  debt  sued  on,  but  to  show  the 
amount  ot  damage  the  plaintiff  was  entitled 
to  recover.  Blgelow,  Estop.  (6tb  Ed.)  p.  48. 
The  c(mBtitntIon  ot  the  United  States  (article 
4,  i  1),  and  the  acte  of  congress  paaised  In 
pursuance  of  It  (Bev.  St  U.  S.  {  900),  were 
omstrued  at  ah  early  day  as  giving  to  a 
judgment  of  a  sister  state  the  same  effect  as 
an  exempllfleatlon  of  It  would  have  in  an- 
other court  of  the  same  slate  In  which  It 
was  rendoed.  Mills  v.  Duryea,  7  Oranch, 
481;  Hampbm  v.  McConnell.  3  Wheat  234. 
When  such  judgment  Is  nuide  the  basis  of  an 
actltm.  It  is  omcluslve  <hi  the  merits  In  every 
oth(ff  state,  if  it  appear  that  the  court  In 
which  it  was  rendered  had  jurisdiction  of  the 
psrtles  and  the  subjectmatter.  2  Black, 
Jndgm,  IS  8S7,  800.  The  role  Is  that  the 
judgment,  "If  valid  at  home,"  Is  valid  In  any 
otho:  states  and  when  sued  on  Is  conclusive 
on  the  merits,  even  tiiough  under  the  laws 
of  the  state  in  which  suit  Is  brought  to  en- 
force It  suidi  a  judgment  would  have  been 
void  on  account  of  the  manner  or  form  of 
entwtaiig  It  Bitter  v.  Hoffman,  35  Kan.  215, 
10  Pac.  676;  2  Black,  Jndgm.  i  859.  The  au- 
thorities In  this  country  are  conflicting  upon 
the  questl(m  whether  one  party  must  plead 
the  record  of  a  judgment  of  a  sister  state  in 
order  to  give  It  a  conclusive  effect  upon  the 
opposing  party.  Id.  8  783.  Even  wha%  It  Is 
conceded  to  be  the  gen«al  rule^  however, 
that  a  record  Is  available  as  an  estoppel  only 
when  spe^lly  pleaded,  a  former  judgment, 
wbetha  domwtic  or  foreign.  Is  both  compe- 
tent and  cflochulve  as  to  the  mv its,  ia  case 
It  was  reoAexoA  Bttesr  Issue  was  joined  In  the 


actlui  In  which  It  is  offoed  as  evldenot  7 
Am.  ft  Eng.  Ena  Law,  33,  and  note  3;  2 
Black,  Judgm.  f  784,  and  note.  The  judg^ 
ment  under  fxmslderatlon  was  rendered  afttf 
the  fall  term  of  the  siq;i«lor  court  of  Per- 
quimans coun^,  when  the  pleadings  were 
filed,  and  the  plaintiffs  could  not  have  made 
It  tiie  basis  of  an  action  begun  befm  It  was 
In  existence.  They  had  had  no  opportunity 
to  avail  th«nsdves  of  It  tui  the  trial  Vat 
the  reasons  given,  and  upon  the  authorities, 
we  fed  no  hesitation  in  holding  that  the 
exempllflcatlMi  of  the  judgmwt  ctf  a  Blsta* 
state  was  admissible  In  evidence.  Without 
entering  into  a  dlscussltm  of  the  general  doc- 
trine of  pleading  specially  records,  deeds,  or 
matters  In  pals,  relied  on  to  woA  an  estoiq^ 
there  can  be  no  question  about  the  rijg^t  to 
ott^  the  evidence  constituting  tlie  alleged 
eetoppel,  where  it  ^[^ears  that  thwe  has 
been  no  opportunity  afforded  a  party  to  egie- 
dally  plead  It  In  our  case  not  only  was  the 
judgment  obtained  oftoc  this  suit  was  at  Is- 
sue, but  the  plalntiflb  txxik  the  doubtful  pre- 
cantlm  at  asking  to  be  allowed  to  declare 
qran  a  cause  ot  action  which  It  might  have 
been  contended  did  not  exist  whoi  the  ac- 
tion was  bought  There  was  no  error.  Tike 
judgment  Is  affirmed. 


cut  H.  a  >26) 

JOHNSON  et  al.  v.  EAST  CAROLINA  LAND 
&  RAILWAY  CO. 

(Supreme  Omrt  of  North  OaroUna.    Feb.  28. 
1895.) 

DSBD— f  AKOE  Evinnrcs— BnwPlb 

1.  Where  a  deed  aathorised  defendant  to 
take  80  mncli  of  the  land  as  was  safficient  for 
Ita  roadway,  ditches,  etc^  evidence  of  a  parol 
agreement  that  the  defendant  shoqld  pay  for 
any  excers  over  20  feet  In  addition  to  the  con- 
sideratioQ  expressed  in  the  deed,  is  admissible. 

2.  Where  a  zrantee  accepts  a  deed,  and 
avails  itself  of  the  benefits  thereof,  it  cannot 
say  that  the  person  who  negotiated  the  pur- 
chase was  not  Its  agent 

Appeal  from  superior  court  Graven  coun- 
ty;  Brown,  Judge. 

Action  by  Kate  F.  Johnson  and  others 
against  the  East  Carolina  Land  &  Railway 
Company  to  recover  the  value  of  land  pur- 
chased and  appropriated  by  defendant,  ac- 
cording to  the  terms  of  a  written  and  parol 
agreement  as  alleged  by  plaintiffs.  From 
jndRmcnt  for  plaintiffs,  defendant  appeals. 
Affirmed. 

The  terms  of  the  deed  upon  which  the  con- 
troversy Is  based  are  as  follows:  "For  the 
use,  operating,  and  business  of  the  road  In, 
through,  and  over  a  strip  of  land  one  hun- 
dred and  twenty-five  feet  wide,  •  •  •  and, 
in  case  of  embankments  and  deep  cuts,  such 
additional  width  as  may  be  necessary;  not 
Invading  the  dwelling,  curtilage,  garden,  or 
graveyard  of  the  parties  of  the  first  part" 

F.  U.  Simmons  and  Shepherd  &  Busbee, 
for  appellant   W.  W.  Clark,  for  appellees. 
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FAIBGLOTH,  a  J.  Wlieo  «a  acraement 
la  reduced  to  writtns.  the  nile  of  evidence 
that  paiOl  testlnumr  Is  not  adndeslble  to 
contradict,  add  to,  or  explain  it  is  too  well 
established  to  reqalre  further  armament, 
and,  whether  the  law  requires  It  to  he  in 
writing  or  not,  BtiU  the  written  memorial  la 
the  surest  evidence.  The  deed  of  plalntitf  to 
the  defoidant  Is  uncertain  an  to  the  amount 
of  land  on  the  home  plantatioa  conTeyed  to 
defendant,  but  it  allows  that  matter  to  be 
made  certain  by  authoilataig  defoidaut  to 
take  an  amoimt  of  land  sufficient  for  the  use 
of  Its  roadway,  ditches,  etc  This  sufflclen- 
cy  cannot  be  determined  by  the  terms  of 
the  deed,  and  eould.  If  the  parties  were  not 
agreed,  only  be  dme  by  evidence  aliunde. 
The  plaintiff  offers  to  pzore  that  at  the 
time  the  deed  was  made,  with  tUs  indefl* 
nlte  provision,  tt  was  ag»ed  by  parol  that,  in 
addition  to  the  main  consideration  ezpresv- 
ed.  the  defendant  should  pay  for  the  excess 
over  ao  feet,  whenever  so  used.  This  is  de- 
nied, but  found  to  be  so  by  the  jury,  upon 
the  testimony  of  wltuesses.  We  cannot  see 
that  this  evidence  violates  the  rule  of  evi- 
dence above  lefwred  to.  It  Is  In  further^ 
ance  ttf  an  agreement  not  eq>rewed  in  the 
deed,  but  arising  naturally  oot  of  the  uncer- 
tain feature  of  the  deed  already  pointed  out, 
and  as  a  part  of  the  main  transaction.  The 
witness  Foy  says  he  was  assisting  the  de- 
fendant gratnitouslyt  and,  when  it  was  de> 
elded  that  the  road  was  to  come,  he  went  to 
plaintiff's  agen^  Bhem,  to  get  the  right  of 
way,  and  Insisted  on  itwtth  morethan  20  feet, 
and  banded  him  the  deed,  to  be  signed  by 
him  and  the  plaintiff,  and  saw  the  plaintiff, 
and  told  her  die  must  give  the  road  all  the 
land  necessary  through  the  borne  planta- 
tion; tbat  he  had  the  deed  prepared,  and 
«he  signed  it  and  handed  It  to  him;  that  he 
had  it  recorded,  and  sent  it  to  the  defendant, 
at  Wilmington.— and  sf^s  be  did  not  agree 
to  pay  anything  for  the  excess,  and  that 
he  had  no  power  to  agree  to  pay  the  plain- 
tiff one  cent,  and  was  afterwards  a  director 
In  the  defendant  company.  Here  was  cer- 
tsinly  a  good  deal  of  active  and  gratultoue 
vrotk  for  some  <me.  The  defendant  has  ac- 
c^ted  this  deed,  and,  by  buUdlng  Its  road 
tm  the  home  plantaUcm,  baa  availed  itself 
of  the  contract,  whatever  tt  was.  and  of 
the  bweflts  thereof,  and  cannot  now  be 
heaid  to  say  that  Foy  was  not  Its  agent 
The  right  or  power  to  purchase  implies  the 
right  or  power  to  pi^.  or  to  agree  to  pay. 
We  see  no  error,  and  the  Judgment  is  af; 
Armed. 


nU  N.  C.  78) 

ST0NE6URNEB  et  al.  JBFFRETS  et  al. 
(Snprema  Court  of  North  Oarolina.    Feb.  19; 

1^95.) 

ABSiomisiiT  poH  Bbhefit  or  Cbidrohs— VALn> 

ITT. 

1.  An  •sdAnmeat  for  the  benefit  ot  credit- 
ors Which  includes  a  stock  of  mercbandlM  is 


not  void  on  Its  face  because  the  trustee  Is  au- 
thorized to  sell  and  dispose  of  the  property  "in 
such  manner  as  he  may  deem  most  beneficial 
to  the  interests  of  all  coDceraed." 

2.  Nw  is  it  invalid  because  it  authorises 
the  trustee  to  replenish  the  stock  with  money 
from  sales,  if  he  "doem  snch  to  be  for  the  best 
interest  of  the  creditors,"  where  It  shows  that 
the  desire  of  the  assignor  is  that  the  trustee 
shall  manage  the  property  not  for  his  own  ben- 
efit, ease,  or  comfort,  but  so  that  the  trust  shall 
he  executed  for  the  benefit  of  all  for  whom  the 
trustee  la  acting  as  fiduciary,  by  selling  the 
goods  in  the  best  way  to  promote  their  Interests, 
and  collecting  and  disbursing  the  proceeds  of 
sale  as  speedily  as  possible. 

Appeal  from  superior  court.  Edgecombe 
county;  Armfleld,  Jud^. . 

Action  by  Stonebumer  &  Hlchards  and 
others  against  C.  W.  Jeffreys,  Individually 
and  as  doing  business  under  the  name  of  C. 
W.  Jeffreys  &  Co.,  and  H.  L.  Staton,  trustee, 
on  claims  due  them  from  defendant  Jeffreys, 
to  set  aside  an  assignment  as  in  fraud  of 
creditors,  and  for  the  appointment  of  a  re- 
ceiver. Prom  a  judgment  allowing  the 
chUms,  but  declaring  the  assignment  valid, 
and  refusing  to  set  It  aside,  plainUCCs  appeal 
Affhrmed. 

John  L.  Bridgers  and  Jas.  B.  Moore,  for 
appdlants.  B.  Q.  Connor  and  H.  L.  Staton, 
for  appellees. 

AVEBY.  J.  The  contention  of  the  plain- 
tiffs* counsel  upon  which  he  mainly  rested 
his  argument  was  tbat  the  court  below  err- 
ed la  refusing  to  charge  the  jury  that  the 
deed  of  assignment  was  fraudulent  in  law. 
It  Is  lUce  threshing  over  old  straw  to  draw 
at  loigth  the  distinctions  between  an  assign- 
ment tbat  is  void  upon  its  face,  one  the  lan- 
guage of  which  raises  a  presumption  of 
fraud,  and  one  of  the  third  (dass.  When  there 
is  no^ng  in  the  Instrument  Itself  to  so  sug- 
gest fraud  as  to  demand  e]q;»Ianation,  the 
presumption  of  law  tn  favor  of  good  faith 
Bustahis  the  Instrument  till  proof  Is  offered 
to  .rebut  It  Bobbitt  v.  BodweU,  105  N.  a 
236.  11  S.  B.  245;  Woodruff  v.  Bowles,  104 
N.  C.  197.  10  S.  E.  482:  State  v.  Mitchell. 
102  N.  a  ass,  9  a  E.  702.  It  was  insisted 
that  the  deed  should  be  declared  void  upon 
its  face,  first,  because  the  trustee  was  not 
in  egress  terms  restricted  as  to  the  time  or 
manner  of  disposing  of  the  property  com- 
mitted to  his  care,  but  was  left  to  "sell  and 
dispose  of  the  same  In  such  manner  as  he 
may  deem  most  beneficial  to  the  Interests  of 
all  concerned."  Where  the  deed  Is  silent  as 
to  the  manner  or  terms  of  sale,  the  law  pre- 
sumes, until  the  contrary  appears,  tbat  the 
fldwdary  wUl  act  In  good  faith,  will  be  guid- 
ed by  the  paramount  desire  to  promote  and 
protect  the  Interests  of  the  creditors,  and. 
with  that  end  In  view,  will  exercise  his  best 
judgment  in  determining  whether  It  Is  ad- 
visable to  sell  publicly  or  privately,  or  to 
extend  or  withhold  credit  Bobbitt  v.  Rod- 
well,  supra.  The  language  of  the  instru- 
ment which  gives  rise  to  the  contenti<Hi  of 
the  plaintiffs  can  be  most  safely  construed 
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by  conslderiiig  the  connection  In  which  It  Is 
used,  and  by  giving  weight  to  every  word 
or  clause  tbat  may  qualify  or  explain  it 
The  words  upon  which  the  plaintiffs  rely  to 
sustain  their  view  of  the  meaning  and  prop- 
er construction  of  the  assignment  will  be 
found  embodied  In  the  following  paragraph 
of  It:  "In  special  trust,  nevertheless,  and  to 
and  for  the  uses,  Intarest,  and  purposes  fol- 
lowing, viz.:  That  the  said  party  of  the 
second  part  shall  at  once  take  possession  of 
the  property  hereby  assigned,  and  with  all 
reasonable  diligence  sell  and  dispose  of  the 
same  In  such  manner  as  be  may  dean  most 
benefl<dal  to  the  Interest  of  all  concerned, 
and  convert  the  same  into  money,  and  shall 
also  with  all  convenient  speed  collect,  get 
in.  and  recover  all  the  said  debts,  dues,  bills, 
bonds,  judgments,  mortgages,  claims,  and 
demands  hereby  assigned,  and,  with  the  pro- 
ceeds of  said  sales  and  collections,  that  the 
said  party  of  the  second  port  shall  first  pay 
all  Just  and  reasonable  expenses,  coats,  and 
cbarges  attending  the  drawing  and  due  exe- 
cution of  this  Instrument,  aU  legal  and  cler- 
ical services  which  the  execution  of  the 
same  may  require,  and  the  carrying  Into 
^ect  the  trust  herelgr  created;  and  to  this 
Old  the  party  of  the  second  put  shall  have 
authority  to  employ  such  clerks  and  serv* 
ants  as  may  be  required,  to  r^lraisb  by 
purchase  the  said  stoclcB  of  merchandise,  to 
pay  for  the  same  out  of  the  said  sales  and 
collections.  If  the  party  of  the  second  part 
shall  deem  such  to  be  for  the  best  interest 
of  the  creditors  herein,"  etc. 

The  next  question  pres«ited  in  the  well- 
c<»i8idered  and  exhaustive  argnment  of 
counsel  was  whether  the  insertion  in  a  deed 
of  assignment  of  the  power  to  replenish  a 
stock  of  goods  with  the  money  arising,  from 
the  sales  of  tlie  property  conveyed  Is  proof 
conclndve  of  a  fraudulent  intent,  or,  of 
what  la  equivalent,  a  plain  purpose  to  hinder 
or  delay  the  creditors  In  the  collection-  of 
their  claims-  Authority  is  given  to  the  trus- 
tee to  employ  Clerks  and  servants,  and  to 
replenish,  by  purchase,  etc.  (If  he  "shall 
deem  such  to  be  for  the  beat  Interest  of  the 
creditors  herein"),  the  stock  of  goods;  and 
this  grant  of  power  la  preceded  by  the  quali- 
fication that  it  la  to  be  exerdsed  with  a  cer- 
tain end  in  view  ("and  to  this  end").  Look- 
ing to  the  language  that  precedes  these 
words,  for  an  interpretation  of  their  mean- 
ing. It  Is  manifest  that  the  maker  of  the 
deed  has  given  expression,  not  to  a  purpose 
or  desire  that  the  trustee  should  manage  the 
property  for  the  benefit,  ease,  or  comfort  <a 
the  debtor,  but  to  the  wish  and  direction 
that  the  trust  tiiould  be  executed  for  the 
benefit  of  all  for  whom  the  trustee  should 
act  as  fiduciary,  by  selling  the  property  in 
the  way  beat  calculated  to  promote  their  In- 
terests, and  collecting  and  disbursing  the 
proceeds  of  sale  as  speedily  as  possible. 
Such  deeds  have  been  pronounced  void  In 
law  only  where  the  debtor  appeared  In  ex- 


press terms  to  be  prtfviffing  for  Us  own  ease, 
comfort,  or  benefit,  to  the  possible  detriment 
or  delay  of  creditors.  And  even  where  prima 
facte  the  deed  must  be  construed  as  reserv- 
ing to  the  debtor  some  noconacionable  bme- 
flt,  or  as  subjecting  the  creditor  to  some 
unjust  hindrance  or  delay,  if  It  appear  up- 
on the  face  of  the  Instrumtfit  that  the  lan- 
guage of  the  deed  la  ausceptible  of  such 
explanation,  by  evidence  aliunde,  as  will 
make  It  consistent  witti  good  fiUtb,  it  la  h^d 
that  the  iBBue  of  fraud  moat  be  submitted  to 
the  Jury  to  determine  whether  anch  extrin- 
sic testimony  as  may  be  offered  la  auflhdent 
to  rebut  the  preaumpUon  of  mala  fldea  raised 
by  the  deed.  Hat>^  r.  Skinner,  9  Ired.  l&L; 
Gannon  v.  Peebles,  2  Ired.  4^;  Toong  t. 
Booe,  11  Ired.  34T.  The  instruction  aated 
by  the  plaintiff  did  not  anggeat  the  question 
whether  the  deed  waa  prima  fiaicle  fl»ndo- 
lent,  but  vre  are  ct  (pinion  that  up<n  its  tece 
there  la  nothing  to  deatn^  the  naual  luttfid- 
ment  in  favor  of  faoneaty  in  its  execution. 
We  can  conceive  of  many  eaaea  in  which  It 
might  be  advisable,  and  some  In  which  It 
would  be  essmtial,  in  order  to  achieve  the 
best  results  in  the  disposition  of  the  trust 
prepay,  to  make  new  purchases.  The 
maintenance  of  aometiiing  like  a  full  stock 
of  merchandise  must  tend  sometimes  to  hold 
the  trade  of  customers,  while  it  may  of^ 
become  essential  to  the  fulffllment  of  con- 
tracts to  supply  farmws  who  have  given 
agricultural  llena  to  the  aaslgnor  that  the 
trustee  should  keep  a  supply  of  such  arti- 
cles as  the  truster  had  agreed  to  furnish. 
Burrill,  Asslgnm.  p.  242,  |  182;  De  Wolf  v. 
Manufacturing  Ca,  49  Conn.  282,  326.  The 
grant  of  powers  to  a  trustee,  which.  If  exer- 
cised honestly  and  with  good  Judgment,  must 
often  prove  a  boon  both  to  creditor  and 
debtor,  Is  neither  fraudulent  per  se,  nor  does 
it  raise  a  presumption  which  shifts  the  onus 
of  sustaining  the  deed  on  the  makar.  Where 
there  is  evlduice  of  the  incompetency  or  die- 
hones^  of  the  trustee  or  of  Injury  caused 
by  bis  negligence,  the  remedy,  as  suggested 
in  Bobbitt  V.  Bodwell.  supra.  Is  an  applica- 
tion to  the  court  for  his  removaL  Not  only 
is  there  no  sufficient  Internal  evidence  of  bad 
faith  to  raise  even  a  presumpUon  against  the 
validity  of  the  instrument,  but  It  Is  some- 
what exceptional,  in  that  the  assignor  ap- 
pears to  have  turned  over  an  of  his  property, 
reserving  neither  homestead  nor  personal 
property  exemptions,  which  he  might  law- 
fully have  done.  Elgenbrun  v.  Smith,  08  N. 
a  207, 4  S.  B.  122;  Bobbitt  v.  RodweU.  supra. 

The  omission  by  the  copyist  of  the  claim 
of  a  single  creditor  In  the  copy  of  the  deed 
registered  bi  Edgecombe  county  falls  far 
short  of  sufficiency  to  shift  the  burden  of 
proof  on  the  Issue  of  fraud.  At  moat,  it  was 
only  competent  as  a  circumstance  to  be  con- 
sidered with  other  evidence  tending  to  show 
bad  faith.  The  burden  of  proof  Is  some- 
times shifted  In  the  progress  of  the  trial, 
bat  it  la  only  by  the  introduction  of  teaU- 
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mony  whldt  tbe  law  baa  declared  to  be 
prima  tacle  proof  of  fraud,  bat  -which  may 
be  rebutted  by  erldence  deemed  by  the  Jury 
snfficleiit  to  explain  such  susplcloiia  clrcnin- 
stances,  and  thereby  orwceme  the  artificial 
weight  that  the  law  haa  attached  to  them 
as  erldoice.  McLeod  t.  Bullard,  84  N.  0. 
51B;  Lee  r.  Pearce^  6S  N.  a  T7. 

The  Iwne  of  frand  was  properly  aobmlt- 
ted  to  the  jury.  To  have  pursued  any  other 
course  would  have  been  an  Inraston  of  the 
inovlBce  of  tbe  Jnry.  Beasley  r.  Bray,  96 
N.  a  266,  8  8.  B.  487. 

There  was  no  enor,  and  the  Judgmoit  Is 
affirmed. 


(lU  N.  0,  9S) 

GAY  et  aL     GBAMT  et  al. 

(Sopmne  Cowt  of  North  OazoUna.    Feb.  26, 

ISSQu) 

RsraBBB'8  RbFOBT— HODinOATIOir— COMPUAKOS 

WITH  Obdbr  aw  CopBT. 
Where,  on  appeal,  the  case  Ib  remanded 
n-ith  an  order  that  uie  referee  modify  his  report 
in  certain  particulars,  so  aa  to  conform  to  the 
rulings  of  the  coart,  the  referee's  dntiea  are 
purely  thoee  of  an  aeeonntant,  and  may  be  per- 
formed without  notice  to  the  parties  to  tbe  ac- 
tion. 

Appeal  from  superior  court,  Northampton 
comity;  ^nom,  Judge. 

Action  by  J.  T.  Oay  and  others  agaliist 
William  Grant  administrator,  and  others. 
From  a  judgment  In  favor  of  put  of  the 
plalntUEs,  the  rest  of  the  plaintiffs  appeal. 
Affirmed. 

This  case,  b^nn  on  the  Stb  of  March, 
1878,  was  befwe  this  court  at  Its  S^tember 
term,  1888,  upon  exceptltma  filed  by  both 
plalntifCB  and  defendants  to  the  rulings  of 
his  honor,  Judge  Sh^erd,  made  at  June 
term,  iSSiO,  of  Nwtbampton  superior  oonrt, 
and  was  reported  In  101  N.  a  206,  and  8 
S.  B.  99,  10&  Tbe  numerous  exceptions 
were  carefully  considered  by  this  court,  the 
report  cOTrected,  and  the  account  steted  in 
the  report,  la  many  of  Its  Items,  aitedOcally 
modified  and  altered.  Tbe  case  was  remand- 
ed, with  tbe  ov6er  that  the  account  filed  by 
the  referee  be  modified  In  accordance  with 
the  oi^nlon  In  the  case. 

At  tbe  fall  term,  1880,  of  tbe  superior  court 
of  Northampton,  the  following  order  was 
made  In  the  case  by  the  judge  presiding:  "In 
tUs  cause  It  is  r^erred  to  B.  O.  Burt<m,  Jr., 
the  former  referee,  to  state  tbe  amount  due 
the  plaintiffs  In  accordance  with  the  jndg- 
m^t  of  Judge  Shepherd  rendered  as  of 
June  term  of  tbe  superior  court  of  Northamp- 
ton county,  1886,  as  modified  by  the  deci- 
sions of  the  supreme  court,  rendered  on  ap- 
peal from  said  Judgment  [Signed!  Spier 
Whltaker,  J.,"  etc.  "To  tbe  above  Judg- 
ment tbe  plaintiffs  excepted."  Under  tbe 
said  order,  the  referee  made  a  second  re- 
port as  follows:  "This  cause  having  been  re- 
committed to  me  to  correct  tbe  Judgment  of 
Jndge  Sliepherd,  as  directed  by  tbe  suprme 


court  and  report  tbe  same,  I  respectfully 

submit  the  following:  (1)  The  eoons^  for 
the  plaintiffs  oontended  that  he  had  the 
right  to  Introduce  additional  testimony  as  to 
mattos  inior  to  January  1,  1882,  and  asked 
leave  to  do  so.  I  dedlned  to  pnrolt  tbe 
same,  and  be  excepted.  (2)  I  filed  herewith 
a  summary  of  cwrecttons  ordered  by  the 
court  (Exhibit  No.  1),  aggregating  V6,OU.40, 
corrected  accoant  of  Ida  Martin  (Exhibit  Na 
2).  and  corrected  account  of  Mattle  D. 
Maddrey  (Bxhlbtt  Na  8).  (3>  I  find  that 
Ida  Martin  Is  raiUtled  to  Judgmut  for  $1^ 
t»2.48,  with  mterest  on  91*027.69  from  Jan- 
nary  1,  1882;  and  that  Mattle  D.  Maddrey 
Is  entitled  to  Judgment  tor  |363£.82,  with  in* 
terest  on  $220.81  from  January  1.  1892.  (^ 
The  share  of  Samuel  B.  Long  is  the  same 
as  that  of  Mattle  D.  Maddrey,  to  wit  $352.82, 
with  intarest  on  9220.61  from  January  1, 
1892.  But  on  the  19th  day  of  August  1884, 
the  said  Sarnn^  B.  Long,  in  cansideratlon 
of  $3S0  paid,  executed  to  tbe  defendant  W. 
J.  Rog^  as  adQilnistrator  of  J.  M.  S.  Bog- 
ers,  deceased,  tbe  following  aadgnment  and 
transfer  of  all  his  interests:  'In  omsideiar 
tk>n  of  three  hundred  and  fifty  doUara  to  me 
paid  by  W.  J.  Bogera,  as  admlnlsbrator  of  J. 
M.  8.  XUwon.  decused.  I  her^y  transfer 
and  as^gn  to  bim  all  my  dlstributtve  share 
in  and  to  tbe  proceeds  of  sale  of  the  real  es- 
tate; In  and  to  tbe  personal  property,  and  In 
and  to  the  real  estate  of  Green  Btancell, 
deceased,  and  covenant  not  to  sue  him  fur- 
ther on  account  of  tbe  samft  Given  under 
my  hand  and  seal.  tUs  19th  day  of  August 
1884.  [Signed]  Samuel  B.  Long.  [SeaL] 
Witness:  B.  T.  St^benson.'  Beq»ectfully 
submitted,  December  16,  1801.  B.  O.  Bur- 
ton, Jr.,  Beferee."  To  the  second  report  of 
tbe  refwee  the  plalntlfb  filed  the  fidlowing 
exceptions:  "(1)  For  that  no  notice  was 
given  to  them,  or  ^tber  of  them,  or  tbetr 
counsed,  of  tbe  time  and  place  of  taking  and 
stating  said  account  ^d  an  <qpportnnlty 
been  offered,  they  would  have  been  able  to 
show  that  tbe  following  debts,  not  diai;^ 
against  defendants  ta  said  report  were  ac- 
tually collected  by  the  adAitnlstraton,  to 
wit:  Tbe  notes  against  SoL  Deloatcb,  W.  H. 
Deloatcb  et  aL,  W.  J.  Ti^lor,  Alfred  Hart 
et  aL,  Henry  Pmden,  J.  W.  Coker,  and  W. 
H.  Garrlss.  T.  S.  Taylor  et  aL,  W.  B.  Stub- 
blefleld  (two  nctee),  T.  W.  Jordan  (of  extent 
of  fifty  dollaiB),  Mildred  Buxton,  T.  H.  Jor- 
dan, Samuel  Pruden,  W.  J.  Edwards,  and 
J.  S.  Bogers;  and  that  many  other  notes 
with  which  defendants  were  (^rged  by  the 
Jodgmrat  of  Shepherd,  J.,  and  with  which 
they  were  not  charged,  according  to  the  ex- 
ceptions  sustained  by  the  supreme  court 
could  have  been  collected  by  ordinary  dili- 
gence on  the  part  of  the  administrators.  (2) 
For  that  according  to  the  Judgment  of  the 
probate  court  the  following  plaintiffs  were 
entitled  to  recover  tbe  following  sums,  none 
of  which  were  allowed  them  in  tbe  said  re- 
port filed  December  20,  1881,  to  wit:  Marga- 
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ret  A.  Q9J  and  biaAwKl,  one-flilrtsenlb  of 
the  Indebtedness  of  S.  T.  Stancell  to  bis  tes- 
tator, ^204.91,  with  Interest  from  January  1, 
1802,  less  $71^.  wltli  Interest  from  May  1^ 
1874;  AdeUa  Gay  and  husband,  ^SSL4S¥ 
tStMM,  vlth  interest  on  ¥584.43  from  May 
1, 1874,  and  on  $264.91  from  January  1,  1882, 
less  $^.87,  with  Interest  from  January  1, 
1882;  Mary  E.  Qay  and  husband,  ¥64.87, 
with  intereet  from  Hay  1.  1874,  +  9264.91, 
with  Interest  frcmi  January  1,  1882;  Alice  P. 
Stephenson  and  husband,  $264.91,  with  Inter- 
est from  January  1,  1882,  ten  $28.16,  with 
Interest  from  May  1,  1874;  B.  D.  Stancell, 
$107.04^  with  interest  from  Hay  1.  1874, 
4fmao^  with  interest  from  May  1,  1874; 
Bosa  Gay  and  hmfband,  W.  T.  Gay,  $689.91+ 
$1SS22D,  with  interest  on  both  from  Bfay  1, 
1874,  less  $330  paid  December  1.  1879,  and 
$240JI0  paid  December  1, 1880.  (3)  For  that 
the  referee  faOed  to  state  what  was  due  Bosa 
Gay  and  husband.  fiUie,  fieinff  a  minor  at 
ttme  the  suit  in  1871  was  commoiced,  was 
entitled  to  the  same  as  Ida  Bfartin.  to  wit. 
$1,682.48,  less  the  dlfforence  In  paym»ts  to 
hw  appearing  from  account  B.  Whwefore 
plaintitCs  ask  that  said  report  be  set  aside, 
and  they  have  an  <vportnnlty  of  offering  evi- 
dence t>eft>re  said  referee  to  show  that  the 
bonds  and  notes  refored  to  in  these  excep- 
tions were  collected,  or  could  have  been  col- 
lected." 

At  April  term,  1882,  of  said  Northampton 
court  the  following  order  was  made  by  the 
judge  presiding:  "It  is  ordered  that  the 
rtf eree  Burton  r^ptnt  further  to  tbe  court  as 
to  whether  plalnttffs  bad  any  notice  of  the 
last  hearing,  whm  the  report  was  corrected 
in  accordance  with  the  decision  of  tte  su- 
proae  court;  also,  whether,  on  said  last  re- 
hearing, Ihe  plaintiffs  offered  any  evidence, 
and  what  it  was.  [Signed]  G.  H.  Brown, 
Jr.,  Judge,"  etc,— hi  obedlokce  to  which  the 
reftfee  made  a  third  report,  the  f<Alowlng 
part  of  which  only  is  essmtlal  to  the  hear- 
Ing  of  the  case  bef<»e  us:  "To  the  Htmw- 
able  John  Gray  Bynum,  Judge  Presidhig: 
In  obedience  to  tiie  ordw  of  his  honor.  Judge 
Brown,  at  April  term,  1892,  I  beg  leare  to 
repent:  That  I  gave  no  notice  to  any  one  of 
the  time  and  place  of  stating  the  account 
when  reocmimltted  to  me.  My  constmcUon 
of  the  order  was  that  I  had  tmly  to  take  the 
old  account  as  modified  by  Judge  Shepherd 
as  a  basts,  and  do  merely  the  work  of  mak- 
ing It  conform  to  the  declsimi  of  the  Bupr«ne 
court  Gapt  B.  B.  Peebles,  counsel  for  the 
plaintiffs,  txAA  me  that  he  had  evidence*  to 
otter  which  antedated  the  first  statement  of 
the  account  by  me,  to  wit,  January  1,  1882. 
He  contended  tibat  the  matter  stood  as  if  a 
new  trial  had  been  granted,  and  wanted  to 
offer  evidence.  I  told  him  I  had  no  power 
to  take  new  evidence  as  to  the  status  of  the 
account,  and  should  hear  no  evidence  of  mat- 
ters covered  by  the  statement,  but  that  I 
would  give  him  the  benefit  ot  the  offn,  ex- 
clude It,  and  allow  him  an  exception;  that  I 


saw  no  need  of  any  otter  ol  spedfled  teoti- 
moi^,  but,  if  he  desired  to  write  oat  what  he 
wished  to  prove,  I  would  reject  It,  for  want 
ot  power  to  hear  1^  and  give  him  an  excep- 
ti<m.  There  was  considerable  delay  before 
I  acted,  and  no  specific  ottec  was  ever 
made." 

At  August  term,  1893,  of  said  court  tbe  fol- 
lowing judgm«it  was  entered  up  the 
Judge  presiding  (Bynum,  JJ:  *Tt»Sa  cause 
coming  on  to  be  heard,  at  this  term  of  said 
court,  upon  the  reiMrt  of  B.  O.  Burtcm,  ref- 
eree,  ascertaining  the  amount  of  tbe  judg- 
ment to  which  tte  plaintiffs  her^iafter 
named  are  entitied,  in  accordance  irtth  tiie 
Jndgm^it  of  She^urd,  J.,  heretofore  r^ 
dered  in  this  court,  as  modified  1^  the  deci- 
sion of  tbe  supr^ne  court,  and  said  report 
appearing  to  the  court  to  be  In  conformity 
to  said  dedslwi,  It  Is  now  coesidered  and 
adjudged  by  the  court  tiiat  the  «xceptloDS  of 
plaintiffs  to  said  report  are  ovtfnraled,  and 
the  said  report  is  hereby  confirmed.  It  Is 
further  adjudged  that  the  plaintiff  Ida  Mar- 
tin do  recover  of  tiie  defendant  William 
Grant,  as  administrator  with  the  wlU  an- 
n«:ed  of  Eldmnnd  Jacobs^  and  of  the  dtfend* 
ant  W.  J.  Bogers,  as  administrator  of  J.  H. 
S.  Bogoie,  tiie  sum  of  $1,682.48,  with  interest 
on  the  sum  of  $1,027.60  nrom  the  1st  day  of 
January,  1892,  till  paid.  It  Is  further  ad- 
Judged  tiiat  plaintiff  Mattie  D.  B.  Maddrey 
recover  of  said  defendants,  a«  administrators 
aforesaid,  the  sum  of  $31^.82,  with  interest 
on  tiie  sum  of  $^.61  from  the  1st  day  of 
January,  ISfMi,  till  paid.  It  is  farther  ad- 
judged that  the  plaintiff  Samud  n.  Long,  to 
the  use  of  W.  J.  Bt^rs,  assignee,  recover  of 
the  said  def^dants,  as  administrators  af<»e- 
sald,  the  sum  of  $362.82,  with  interest  on  the 
sum  of  $220^61  from  the  1st  day  of  January. 
1882,  tm  paid.  It  is  further  adjudged  that 
the  plaintiffs  Ida  Martin,  Mattie  D.  B.  Mad- 
drey, and  Etaunnd  B.  Long  recover  of  the 
said  defoidants,  as  admiidstrators  aa  afore- 
said, their  costs  Incurred  herdn,  to  wit  two- 
thirteenths  of  the  costs  of  tile  action,  to  be 
taxed  by  the  clerk.  It  is  farther  considered 
and  adjudged  that  the  other  pitintlffs  to  tSils 
action  take  nothing  by  their  said  action,  and 
that  they  and  their  sureties  to  the  prosecu- 
tion bond  pay  the  residue  of  the  costs  of  tills 
action,  to  be  taxed  by  the  cleric;  and  It  Is 
so  adjudged."  From  this  judgment  tbe 
plaintiffs  appealed  to  this  court  and  assigned 
as  errws  the  ftdlowlng:  "(1)  The  overrul- 
ing of  each  of  tiie  exceptions  to  the  report 
of  said  referee  which  purports  to  modify 
and  conform  the  said  referee's  former  re- 
ports to  the  rulings  and  Judgment  of  the  su- 
preme court  in  this  action,  which  said  ex- 
ceptions and  reports  appear  of  record,  and 
will  be  sent  up  as  a  part  of  said  record  and 
case  on  ai^ieal.  (2)  For  that  the  plaintiffs 
offered  evidence  before  said  r^eree  tending 
to  show  that  the  cHaUns  due  Green  Stancell's 
estate,  mentioned  In  plantiffiB*  said  excep- 
tions, wen  actually  collected  by  his  admin 
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fstratxffs,  the  said  L.  D.  Gay  and  S.  T.  Stao- 
cell,  prior  to  the  original  hearing  of  the  cause 
by  said  referee,  and  said  referee  refused  to 
he&r  and  cousidw  such  OTidence.  Said  evi- 
dence conld  have  been  procured  and  nsed 
before  the  referee  on  the  original  hearing. 
(3)  For  that  the  Judgment  of  Judge  Whltak- 
er,  rendered  at  fall  term.  1890.  was  errone- 
cos,  and  not  authorized  by  the  Judgment  and 
rulings  of  the  supreme  court" 

K.  B.  Peebles,  for  appellants.  Thos.  N. 
Hill  and  Tlios.  W.  Uaaon  for  appellees. 

MONTOOBCEBT,  J.  There  was  no  eiror 
In  his  boDOT'B  omrallng  each  and  erery  one 
of  the  plalntllEB'  ezceptioiu  to  tin  reformed 
r^rt  (second)  of  itae  reCoeeb  As  to  the 
first  exception.  It  was  not  necessary  for  the 
referee  to  baTe  K\vm  any  notice  to  any  party 
to  the  suit  as  to  when  or  where  he  Intended 
to  make  the  corrections  which  this  court  bad 
instructed  him  to  maJce,  at  its  September 
term,  1888.  Tfae  acoount  was  not  <qpened  for 
the  taking  of  ad^tlonal  testimony.  As  to 
ttie  second  cacc€i»tton  to  the  report  ot  the  t^- 
eie^  it  Is  OD^  neoessaiy  to  say  tiiat  the 
plainUflfs  made  no  demand  tor  any  such 
floms  as  those  therein  set  fortk  bt  their  c«n> 
plaint  or  r^licatiion.  nor  did  tli^  <^er  any 
proof  dalming  tiiem.  Tb^  IgmH^d  the  said 
Judgment,  and  songht  and  had  an  account 
of  the  adn^lBtratl<m  from  the  begtnnlng. 
Besides,  It  appears  from  the  reoords  In  the 
case,  Judge  Shepherd's  Judgment  of  June, 
1886,  and  affirmed  by  lliis  court  at  Its  Sep- 
tember tenn,  1888  (Gay  r.  Grant,  l<a  N.  a 
sBQOf  8  &  B.  99, 10^,  that  Uiese  sums  were  not 
due.  As  to  the  tlUrd  exception  to  the  ref- 
wee's  report;  It  te  nowhoe  to  be  met  with 
In  the  pleadings  ot  erldenoe.  It  most  have 
got  Into  the  ecceptlCHis  through  mistake.  No 
mention  of  it  was  made  by  pUUntUTs*  at- 
torney in  his  argument  beA>re  this  court 
^ter  a  comimison  of  the  first  report  of  tiie 
referee  with  that  of  the  second  or  reformed 
<Hie,  it  Is  apparent  that  the  referee  has  made 
the  corrections  which  he  was  instructed  to 
make  by  IbJs  court,  and  tiiat  It  Is  In  all  re- 
spects pnpat  and  in  conformity  with  the 
mllng  of  tbls  court  bt  this  case,  reported  In 
101  N.  C.  200,  8  S.  B.  99,  106. 

The  second  asatgnmoit  of  error  Is  without 
fMce.  The  case  was  remanded  by  this  court 
at  its  September  term,  1888,  with  an  oider 
that  the  referee  be  instructed  to  modify  the 
account  which  he  had  filed  with  his  rep<»rt. 
In  accordance  wltb  the  ^InRm  of  this  court 
No  additional  testimony  was  asked  to  be 
ti(ken  by  the  plaintiffs,  and  none  ordwed  by 
the  court  The  duties  Imposed  upon  the  ref- 
eree were  simply  tiiose  of  an  accountant  In- 
structed to  alter  and  modify.  In  carCalu  stat- 
ed particulars,  an  account  already  stated, 
and  to  make  It  conform  to  the  rulings  of  this 
court  in  certain  specified  items.  It  was  In 
no  sense  a  new  trial  of  the  wlude  matter,  and 
die  T^exee  properly  rejected  the  offer  to 

T.2l8.E.no.l— 8 


take  other  testimony.  It  Is  to  be  obaerved 
that,  If  the  matters  which  the  plaintiffs  com- 
plain they  were  not  allowed  to  make  proof  of 
were  material  and  pertinent,  they  hare  them- 
selves to  blame  for  not  putting  th«n  in  evi- 
dence in  the  original  taking  of  proof  by  the 
referee,  because  the  plaintiffs  admit  tiiat 
"said  evidence  could  bare  been  procured  and 
used  b^ore  the  referee  on  the  original  hear- 
ing." 

The  third  assignment  of  error  Is  not  sus- 
tained. We  think  the  Judgment  of  bis  honor. 
Judge  Wfaitaker,  was  correct,  and  In  con- 
fmrmlty  to  the  ruling  of  this  court  made  at 
Its  S^tember  term,  1888,  In  this  case.  Tbere 
Is  no  error  in  tlie  Judgment  of  the  court  be- 
low, and  the  same  is  affirmed. 


(U6  N.  G.  IM) 

SMITH  T.  BASTBBN  BLDO.  &  LOAN 
ASS'N  OF  SYBAOUSB. 
(Supreme  Court  of  North  Garollna.    Feb.  26, 
1895.) 

FLaiunie  Aim  Proov  —  Cum  for  Mokbt  Paid. 

Plaintiff  declared  on  a  contract  whereby 
he  agreed  to  act  as  axent  of  a  loan  association, 
at  ills  own  expense,  m  consideration  of  a  com- 
ndasion  for  stock  sold  by  him  and  a  renewal  in- 
terest on  monthly  instaltments,— alleging  cer- 
tain sums  to  be  due  as  commissions,  and  as 
earned  renewal  interest,— and  arerred  a  wrong- 
ful repudiation  of  the  contract  by  defendant. 
Defendant  pleaded  payment  of  the  earned  re- 
newal interest,  and  thereafter  plaintiff  aban- 
doned the  allegations  as  to  the  commissions  and 
as  to  the  breach  of  the  contract.  Held,  that  he 
could  not  Bbow  that  he  had  expended  a  certain 
amount  in  bt^alf  of  defendant,  in  rendering  the 
SMTTioes  under  the  contract  that  cause  of  action 
not  having  been  pleaded. 

Appeal  from  superior  court  Graven  coun- 
ty; Brown.  Judge. 

Action  by  Isaac  H.  Smith  against  the  Bast- 
em  Building  &  lioan  Association  of  Syra- 
cuse, N.  Y.,  to  recover  money  under  contract 
From  a  Judgmrat  for  plaintiff  for  a  part  ot 
the  moaey  sued  for,  pliUnUff  appeals.  Af- 
firmed. 

The  first  cause  ot  action  dedared  on  by 
plaintiff  Is  as  follows,  vis.:  "a)  That  the 
defendant  Is  a  corporation  duly  Incorporated 
undtt  the  laws  of  the  state  of  New  York,  as 
l^alntiff  Is  Infdrmed  and  brieves.  (2)  That 
<m  tfae  23d  day  o£  December.  180-.  the  de- 
fendant entered  Into  a  ccmtract  with  the 
plaintiff,  a  copy  of  which  Is  hereto  attached, 
and  made  a  part  hereof,  mariced  'A.' 
That  the  plaintiff  fully  performed  said  con- 
tract upon  his  part  (4)  That  subseQuently 
tbe  defendant  agreed  wltb  the  plaintiff  to 
pay  the  plaintiff  tbe  whole  of  tbe  member- 
ship fe^  to  wit  one  dollar  per  share  on  In- 
stallment stock,  Instead  ot  95  per  cmt  there- 
of, as  specified  in  said  ccmtract  Said 
agreement  is  contained  in  a  letter  dated  the 
 day  of  ,  a  copy  of  wbicfa  Is  here- 
to attached,  marked  *B.'  (5)  "niat  under 
sfdd  agreement  and  contract  the  plaintiff 
sold  twenty-five  thousand  four  hundred  and 
nlne^-nine  shares  ot  Installmeiit  stodc.  and 
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n^lected  tlie  membiershlp  fee  tliereon.  (0) 
Tbat  the  defcmiSant,  without  causey  and  in 
violation  of  said  contract,  refnaed  to  iasae 
said  stock  80  aold  by  the  plaintiff,  whimby 
the  plaintiff  kwt  the  membership  fee  on  said 
stock,  which  amounted  to  the  snm  of  twenty- 
flTe  thousand  four  bimdred  and  ninety-nine 
dollars.  (7)  That  from  the  date  of  said 
contract  nntU  the  commencement  of  this 
action,  a  period  of  fourteen  months,  the  de> 
fendant  rec^red  montiily  installments  on 
about  fifteen  hnndred  shares  of  stock  whfch 
had  been  sold  by  the  ptelntiff  tor  the  de- 
fendant in  the  states  of  North  Carolina  and 
Alabama.  That,  nnder  said  contract, 
defoidant  agreed  to  pay  the  plidntlff  the 
som  of  one  and  one-half  orats  per  share 
on  all  monthly  Installments  of  said  stock, 
which  amounted  to  the  snm  of  three  hnn- 
dred and  fifteen  dollars  during  said  period. 
(9)  That  the  snms  hereinbefore  spedfied, 
though  due  and  douanded  by  the  plaintiff, 
have  not  been  paid  by  the  defoida&t.  (10) 
That  the  defendant,  as  an  Inducement  to 
the  plaintiff  to  greater  actirlty  In  the  inter- 
est of  the  defendant,  agreed  to  continue 
said  renewal  interest  of  one  and  one-half 
cents  per  share  on  all  monthly  Installments 
of  stock  until  the  maturity  of  said  stock,  to 
wit,  seTOity-eight  monUis  from  Its  Issue. 
(11)  That  the  defendant  has  unlawfully  re- 
pudiated Its  said  contract  with  the  plaintiff, 
thereby  the  plaintiff  has  be«k  damaged 
by  the  loss  of  the  renewal  interest  aforesaid 
on  about  fifteen  hundred  shares  of  Install- 
ment stock  for  the  period  of  sixty-four 
months  subsequent  to  the  commencement  of 
this  action,  amounting  to  the  sum  of  four- 
teen hundred  and  for^  dollars,  and  on  twen- 
ty-five thousand  four  hundred  and  ninety- 
nine  shares  for  the  period  of  seventy-eight 
months,  amounting  to  twenty-nine  thousand 
eight  hundred  and  thirty-three  44-100  diA- 
lars,  the  two  said  amounts  aggregating  $81,- 
273.44." 

Following  are  the  material  portions  of  tlie 
contract  referred  to  tn  the  complaint,  vis.: 
'This  agreement  between  the  Kastem 
Building  and  Loan  Association  of  Syracuse, 
Now  York,  an  Incorporated  company  nnder 
the  laws  of  New  Ywk,  r^reaented  by  John 
J.  W.  Reynolds,  its  secretary  and  general 
manager,  having  authority  to  ecmtract  as 
herein  stipulated,  as  party  of  the  first  part, 
and  Isaac  H.  Smith,  of  New  Berne,  N.  a, 
party  of  the  second  part,  witnesseth,  as  fol- 
lows, viz.:  The  said  Eastern  Building  and 
Loan  Associatlfln  of  Syracuse.  N.  Y.,  being 
desirous  of  extending  Its  business  over  the 
state  of  North  Carolina,  hereby  appoints  the 
said  Isaac  H.  Smith,  party  of  the  second 
part,  as  their  agent  In  the  state  of  North 
Carolina,  to  carry  into  effect  its  purposes 
and  to  extend  its  business  in  said  state,  with 
his  central  and  prlndiwl  office  at  the  city 
of  New  Berne,  N.  0.,  under  and  by  virtue  of 
the  powers  grouted  to  him,  as  follows:  To 
rlsi^  build,  and  re<»rganl2e,  when  necessary. 


all  the  local  boards  located  within  the  said 
territory,  and  to  establish. other  local  boards 
at  other  points  thronghout  the  stat^  under 
the  laws,  roles,  and  r^nlatlons  of  said  com- 
pany; and  for  that  puipoB^  also,  to  put  such 
agents  and  agen<dee  In  the  field  and  Into 
effect  as  promise  the  best  results,  not  Incon- 
sistent with  the  rules  of  ssJd  company,  cal- 
culated to  Increase  and  extmd  the  business 
of  said  corpontion  In  said  state,  either  by 
district  agencies  or  boards  or  othw  means, 
so  tbat  a  strict  and  accurate  account  of  siUd 
business  may  be  had  and  kept  at  his  said 
cmtral  office,  and  at  the  said  district  agen- 
cies and  local  board,  open,  at  all  times  to  the 
inspection,  revision,  and  control  «f  ■  said  oor^ 
poratlon,  as  their  Intwest  in  mansglng  their 
general  boslness  at^Syracuse,  N.  Y.,  may  de- 
mand or  requlret  Second.  To  organise  lo- 
cal boards  all  over  the  baJance  of  the  t«nl- 
tory  as  BO<m  aa  practlcaUe  and  possibly  and 
as  the  Interest  oC  both  parties  msy  seem  to 
demand.  Third.  To  place  in  the  field  can- 
Tasslng  and  district  agents  and  managws 
as  fast  as  the  same  can  be  prudently  done. 
Fourth.  To  assist  in  making  and  aupervlB- 
Ing  loans  and  selling  diues  of  stock.  Fifth. 
To  do  and  perform  such  genoal  duties  as 
win  seem  to  be  resulred  to  bnlld  up, 
strengtfaoi,  and  'extend  the  burtness  of  said 
association  tn  said  state,  always  vodtf  such 
general  or  q^edflc  dlrectlwui  as  said  cor- 
poaLtion  may  lawfully  and  reMonaUy  adopt 
to  extend  its  buslnees.  SIxUl  To  give  bond, 
with  good  and  mfficlent  security,  of  not  leas 
than  three  thousand,  dollars  (^000),  at  any 
time  to  be  Inareased  as  the  demands  of  the 
bwlness  msy  require  In  the  Judgment  of 
said  first  party.  Seventh.  It  Is  further  ex- 
pressly agreed  that,  in  addition  to  .the  terri- 
tory above  named,  the  said  second  party 
shall  act  as  special  agent  for  the  procure- 
ment of  buslDess.  among  the  cokwed  people 
only,  la  such  towns  and  places  within  the 
state  of  Alabama  U  may  be  designated  from 
time  to  time  said  flnt  party,  and  to  ex- 
ercise the  same  supervision  over  the  busi- 
ness and  agents  so  procured  in  said  territory 
as  in  the  state  of  North  Carolina.  In  cm- 
slderatlon  for  said  duties  performed  or 
caused  to  be  pwformed  by  said  second  par- 
^  at  his  own  costs  and  eigpense,  the  first 
party  hereby  agrees  to  pay  said  second  par- 
ty for  such  services  the  following  sums  and 
commissions,  to  wit:  Two  dollars  per  shiu« 
on  all  paid-up  stock  or  fully-psid  certificate 
procured  by  or  through  him  In  said  terri- 
tory, 05  per  cent  of  the  membership  fee  on 
all  Installment  stock,  together  with  a  re- 
newal interest  of  one  and  one-half  ce^ts 
(1^  per  share  on  all  numtbly  installments 
on  stock  within  said  state  and  special  ter- 
ritory of  Alabama." 

W.  W.  Clark,  fbr  appelant  De  W. 
Stevenson,  for  appellee. 

AVBRY,  J.  It  is  a  well-settled  legal  prin- 
ciple^ repeatedly  recognised  by  thla  court. 
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that  a  recovery  cannot  be  had  upon  proof 
without  correspondlnff  allegations.  MclJin- 
i-ln  V,  Cronly,  90  N.  C.  50;  Abemathy 
Seagle,  98  N.  C.  563,  4  8.  E.  542;  Greer  v. 
Herren,  99  N.  O.  492,  6  8.  E.  257.  The  plain- 
tiff, In  the  progress  of  the  trial,  abandoned 
hia  second  cause  of  action  entirely,  as  well  as 
that  founded  on  the  breach  of  contract  al- 
leged In  sections  5  and  6>  and  the  repudiation 
of  It  declared  upon  In  the  eleTenth  section, 
of  his  first  cause  of  action,  while  the  defend- 
ant conceded  the  justice  of  the  d»nand  em- 
bodied In  sections  7  and  8.  but  pleaded,  and 
offered  evidence  to  prore^  payment  In  full  of 
that  claim.  After  erasing  all  that  is  no 
longer  insisted  upon,  there  is  no  other  alle- 
gation upon  which  a  recovery  can  be  asked, 
unless  it  be  In  the  general  averment  con- 
tained In  the  third  section  of  the  complaint, 
construed  in  connection  with  the  contract,  a 
copy  of  which  was  filed  as  an  exhibit  Aft- 
er abandoning  the  dalms  of  two  dollars  per 
share  on  paid-up  stock  and  of  95  per  cent,  on 
membership  fees,  and  after  his  demand  of 
1%  per  cent,  on  monthly  installments  paid 
npon  stock  had  been  admitted,  the  plaintiff 
was  allowed  to  testify  (the  defendant  object- 
ing) that  "from  December,  1891,  to  Decem- 
ber, 1892,"  be  had  "spent  15,000,  out  of  his 
own  pocket,  In  and  about  work  for  the  asso- 
ciation." Was  he  entitled  to  recover  back 
from  the  defendant  any  part  or  all  of  the 
mon^  expended,  as  designated  by  him,  In 
the  face  of  the  fact  that  the  two  demands 
abandoned,  and  that  conceded  to  him  In  the 
answer,  were,  by  express  stipulations  of  the 
contract,  to  be  paid.  If  at  all,  in  considera- 
tion "of  duties  performed,  or  caused  to  be 
performed,  by  said  second  party,  at  his  own 
coat  or  expense"?  If  It  were  possible  to 
maintain  an  action  foimded  npon  the  alleged 
expenditure  in  the  conduct  of  the  business, 
because  In  furtherance  of  the  purposes  In 
contemplation  of  the  parties  In  entering  into 
the  written  agreement,  the  defendant  would 
be  entltied  to  a  more  definite  understanding 
of  what  he  proposed  to  prove  than  can  be 
gathered  from  the  portions  of  the  complaint 
left  intact,  or  all  of  It,  probably,  with  the 
exhibit  added.  But  the  contract  Is  one  In- 
volving mutual  considerations,— that  on  the 
part  of  the  plaintiff  to  do  certain  things  at 
his  own  expense,  and  that  on  the  part  of  th^ 
defendant  to  pay  him  at  a  given  rate  for  cer- 
tain services,  if  performed.  Now  that  plain- 
tiff, by  abandoning  his  grounds  of  action,  has 
admitted  his  inability  to  prove  that  he  per- 
formed two  kinds  of  service,  for  which  he 
was  to  receive  payment,  and  the  defendant 
has  conceded  Ills  remaining  dalm,  it  would 
be  manifestiy  wrong  to  allow  him  to  recover 
in  consideration  of  working  at  his  own  ex- 
pense for  the  only  service  rendered,  and  then 
to  permit  him  to  recover  back  the  considera- 
tion on  bis  part  Tuis  case  bears  no  analogy 
to  that  class  of  cases  where  a  plaintiff  Is  held 
to  have  declared  In  his  complaint  both  upon 
a  special  contract  and  a  quantum  meruit  or 


a  quantum  valebat  (though  often  InartlflcIAl- 
ly  drawn),  and  afterwards  directs  his  proof 
to  the  second  ground  of  action  only.  Here 
the  plaintiff  declares  upon  the  stipulations  of 
the  contract,  makes  good  bis  claim  to  have 
performed  one  of  them,  and  then  demands, 
under  a  general  count  the  repayment  of  the 
consideration  in  money  paid  by  him  In  the 
pwformance  of  what  he  had  engaged,  in  the 
written  Instrument,  to  do.  A  plaintiff  is  not 
allowed  to  declare  on  one  cause  of  action, 
and  prove  another,  because,  If  such  variances 
are  tolerated,  however  diligent  the  defradant 
may  be,  he  cannot  so  prepare  his  defense  as 
to  meet  surprises.  Willis  v.  Branch,  94  N. 
a  142;  Conley  v.  BaUroad  Co.,  109  N.  a  692, 
14  S.  E.  SOS.  For  the  reasons  given,  we 
think  there  was  no  error. 


(lie  N.  C.  981) 

STATE  V.  WYNNE. 
(Supreme  Court  Qf  North  Caroliaa.    Feb.  26, 
1895.) 

BaSTABDT— JQMSDICTJOX  —  JUDOHEHT— CONBTITO- 
TIONAL  Law. 

1.  Code,  S  35,  imiKwing  a  fine  for  begetting 
a  bastard  child,  makes  the  act  a  criminal  of- 
fense. 

2.  Tho  crime  of  b^ttlns  a  bastard  child  Is 
complete  when  the  child  is  l)e§;otteD,  bo  as  to 

r've  the  superior  court  jurisdiction,  under  Code, 
892,  as  amended  by  Act  1889.  in  the  bastardy 
proceedings,  on  fallare  of  a  justice  of  tha  peace 
to  take  coguizance  of  the  crime  for  12  months 
after  it  was  committed. 

3.  The  provision  that  the  court  in  bastardy 

Sroceedlngs,  in  addition  to  a  fine,  may  compel 
efendsnt-to  par  an  allowance  to  the  motiier,  is 
□ot  unconstitotional,  as  authorizing  imprison* 
ment  for  debt. 

4.  Under  Code,  8  32,  expressly  authorizing 
the  court,  in  bastsirOT  proceedinks,  to  commit 
defendant  "notil  he  find  anretT,''^8Uch  a  judg- 
ment, though  conditional,  is  valid. 

Appeal  from  supnlor  court.  Franklin  coun- 
ty; Coble,  Jndge 

Walter  Wynne,  convicted  of  bastardy,  ap- 
peals. Affirmed. 

The  indictment  is.  In  substance,  as  fol- 
lows: "The  jurors,"  etc.,  "present  that  Wal- 
ter Wynne,  *  •  •  on  the  4th  of  Octo- 
ber, 1893,  In  and  upon  the  body  of  one  Mary 
Neal,  did  willfully  and  unlawfully  beget  a 
bastard  child,  she,  the  said  Mary  Neal,  be- 
ing then  and  there  an  unmarried  woman, 
and  the  said  bastard  child,  as  begotten  by 
said  Walte*  Wynne,  having  been  bom  alive 
on  the  4th  day  of  July,  1891,  stiU  lives,  and 
is  likely  to  become  a  oonnty  charge,  and  he, 
the  said  Walter  Wynne,  then  and  there  re- 
fused to  provide  for  the  maintenance  of  said 
child,  against  the  form  of  the  statute,"  etc. 
The  defendant's  counsel  contended  that  the 
conrt  did  not  have  jurisdiction  of  the  of- 
fense, as  will  more  fully  appear  from  the 
opinion  of  the  court  Upon  the  trial  the 
defendant  was  convicted,  and  appealed 
from  the  judgment  pronounced. 

N.  Y.  Gnlley,  for  appellant  The  Attorney 
G^eral,  for  the  State. 


Digitized  by  Google 


86 


SOUTHEAJSTEBN  BEPOBTBB,  ToL  21. 


(N.a 


AVERT,  J.  The  statute  (Code.  S  36)  by 
Imposing  a  fine  tor  begetting  a  bastard 
cbild,  makes  the  act  a  criminal  offense, 
estate  T.  Parsons,  115  N.  C.  780,  20  S.  B.  611; 
State  T.  Burton,  11»  N.  C.  at  page  6^  18 
8.  E..  at  page  657;  Myers  v.  Stafford,  114 
N.  C,  at  page  240, 19  S.  E.,  at  page  764.  The 
limiting  of  the  punishment  to  a  fine  of  $10, 
Ipso  facto,  confers  exclusive  original  Juris* 
diction  of  the  criminal  offense  upon  the 
courts  of  Justices  of  the  peace  for  12  months 
from  the  time  when  the  offense  Is  commit- 
ted (Laws  1S89,  c  004);  bat  after  the  lapse 
of  a  year  the  concurrent  Jurisdiction  of  su- 
perior and  criminal  courts  attaches,  under 
the  proTlslons  of  Cod^  I  892.  When  is  the 
criminal  offense  complete?  It  is,  clearly, 
■wbsaa  the  child  is  begotten,  be<ause  the 
mother,  as  soon  as  she  becomes  conscious 
of  ba  pregnan(7,  is  allowed  to  complain 
(Code,  {  32),  and  procure  the  Issuing  of  a 
warrant,  upon  which  the  accused  may  be 
arraigned  and  tried  Immediately,  on  being 
brought  before  a  Justice  of  the  peace,  un- 
less the  Justice  shall  deem  it  proper  to  grant 
him  a  continuance  (Id.  S  34).  Following  the 
principle  announced  in  State  t.  Burton*  su- 
pra, the  court  said  In  Myers  r.  Stafford,  su- 
pra, that:  "The  question  being  now  present- 
ed in  such  shape  tliat  it  Is  necessary  to  be 
decided,  we  are  of  the  oplnl<m  that  the  be- 
getting of  a  bastard  child  •  *  •  has  be- 
come s  petty  misdemeanor.  It  was  demon- 
strated in  State  r.  Burton,  supra;  that  a 
fine  can  only  be  imposed  for  a  crime  or  mis- 
demeanor or  a  CMitempt."  The  charge  em- 
bodied In  the  Indictment,  and  sustained  by 
the  proof  upon  which  the  defendant  was 
found  ffuil^,  was  that  he  "on  the  4tb  day 
of  Octobw.  in  the  year  of  our  IjocA  1U93, 
*  *  *  In  and  up<m  the  body  of  one  Mary 
Neal,  did  willfully  and  unlawfully  beget  a 
bastard  child,"  etc.  The  Indictment  was 
sent,  and  returned  "A  true  bill,"  at  January 
term,  1S96,  of  the  conrt,-^nora  than  12 
months  after  the  child  had  been  begotten, 
and  the  offense  had  become  complete.  Con- 
struing Ck>de,S  892,witli  the  amendatory  act 
of  1888,  prolonging  the  period  for  the  exer- 
cise of  eccluslTe  original  Jurisdiction  by  the 
Justice  ftom  6  to  12  months,  we  cannot  es- 
cape tbe  conclusion  that  after  one  year 
ftom  the  perpetration  of  the  petty  misde- 
meanor of  begetting  a  bastard  child,  that, 
Vke  all  other  offrases  for  which  no  greater 
punishment  can  be  imposed  than  a  fine  tst 
fSO,  or  Iminlsonment  for  <me  month,  be- 
comes cognisable  in  the  snpertor  court,  as 
well  as  before  a  Justice  of  the  peace,  until 
the  prosecutton  is  barred  by  the  lapse  of 
time. 

The  plea  of  not  guil^  necessarily  InTOlres 
the  question  of  paternity,  upon  which  the 
finding,  on  the  Issue  raised  by  It,  depends. 
When,  thwefore^  the  defoidant  is  couTlct* 
ed  of  tbe  criminal  offense,  the  incidental  au- 
thority to  enforce  the  police,  regulation,  as 
pointed  out  In  Parsons*  and  Burt<Hi's  Cases, 


supra,  Is  Immediately  rested  in  the  court 
that  takes  cognizance  of  the  mlBdemeanw. 
The  power  of  the  court  to  Imprison  for  fine 
and  costs  as  well  as  Cor  nonpayment  of  the 
allowance  and  the  relation  sustained  by  the 
mother  of  the  bastard  and  of  the  county 
commissioners  to  the  Judgment,  were  fully 
discussed  in  State  r.  Parsons,  supra.  The 
incldwtal  authori^  to  enforce  tbe  police 
regulation  is  expressly  conferred  by  statute, 
and  there  can  be  no  reasonable  doubt  about 
the  power  of  the  le^slature  in  the  premises. 
At  common  law.  In  addition  to  the  infliction 
of  punishment  at  fine  and  imprisonment  for 
a  public  nuisance,  the  court  might  order 
that  the  nuisance  be  abated.  2  Whart  Cr. 
Law  C7th  Ed.)  fi  2377.  So  that  to  clothe 
the  court  with  some  Incidental  power  to 
further  provide  for  the  public  protection, 
after  making  an  example  of  tbe  offMider, 
is  to  neither  transcend  the  limit  of  legisla- 
tive authori^,  nor  to  depart  from  the  prac- 
tice prescribed  In  other  cases. 

The  learned  counsel  for  the  def«idant  re- 
ferred on  tiie  armiment  to  a  warrant,  but 
the  record  sent  up  is  entirely  consistent 
with  the  idea  that  the  prosecution  had 
originated  In  the  superior  court  by  the 
titling  of  the  Indictment  after  that  court 
had  concurrent  Jurisdiction.  If  we  could 
conceive,  thonfore,  of  any  principle  upon 
which  tbe  tact  of  the  assumption  of  Juris- 
diction by  a  Justice,  where  neither  the 
pendency  of  a  prosecution  In  nor  the  Judg- 
ment of  that  court  had  been  pleaded  or  set 
up  In  bar,  would  defeat  the  Jurlsdictlott  of 
tbe  superior  court  to  try  after  the  lapse  oC 
12  months  from  the  commission  of  the  of- 
fense (State  V.  Drake,  G4  N.  C.  589),  we  can 
take  no  Judicial  knowledge  of  matters  out- 
side of  the  record. 

By  permission  of  the  court  tbe  defoidant's 
counsel  has  been  allowed,  since  the  fore- 
going was  written,  to  resent  to  the  court 
some  additional  reasons  for  maintaining 
that  there  was  error  b^ow.  The  statute 
(Code,  {  31)  restricte  tbe  right  of  Justices  of 
tbe  peace  to  issue  Warrante  for  bastardy  to 
cases  where  the  affidavit  Is  made  voluntari- 
ly  by  the  mother,  or  upon  certain  grounds 
set  forth  by  a  county  commissioner.  Just 
as  the  act  of  1868  made  it  a  condition  preced- 
ent to  .the  exercise  of  Jurisdiction,  in  case 
of  assault  and  battery,  that  it  should  ap- 
pear by  affidavit  that  there  was  no  collu- 
sion between  the  complainant  and  defend- 
ant But  the  superior  court  is  a  court  of 
general  Jurisdiction,  and,  there  being  noth- 
ing upon  the  face  of  tbe  reowd  to  oust  Ite 
authOTity,  must  proceed  to  try,  when  a  de- 
fendant is  arraigned  for  an  trffense,  and  it 
aK)ear8  trom  tbe  Indlctmoit  itself  that  a 
Justice's  court  no  longer  has  the  exclusive 
right  to  take  cognizance.  Thb  mle  finds 
illustrations  In  those  cases  where  a  more 
serious  assault  is  charged,  and  the  proof  sus- 
tains only  a  conviction  for  such  an  assault 
as  is  at  the  time  within  the  exclusive  Jo- 


Digitized  by  Google 


N.  a) 


STATE  c,  WINSTON. 


87 


rlBdtetloB  of  a  josttoe.  State  v.OnnMngtaatn, 
M  N.  a  821;  State  t.  Feaperman,  100  N.  C. 
7TO,  18  S.  B.  Ut  State  t.  DpeUer,  SI  K.  a 
626;  State  t.  Bay.  89  N.  0.  687;  State  t. 
BoaaeU.  91  N.  G.  624.  The  autborlty  of  a 
justice  of  the  peace  to  take  cognizance  of 
crtmlnal  actions  Is  special,  ocmterred  at  the 
discretion  of  the  leglslatiure,  under  a  well- 
defined  power  glvra  -  In  the  constitution. 
Article  4.  »  27;  State  t.  Jones.  100  N.  G.  438, 
6  S.  B.  There  la  a  presumption  In  £a- 
Tor  of  the  rightful  authority  of  a  court  of 
general  jurlsdlctton  when  upon  the  face 
of  the  record  It  avp^axB  to  hare  cognizance. 
The  authoril7  of  a  Justice  of  the  p^ice,  on 
the  other  hand.  Is  not  baaed  upon  any  prln* 
(dple  <hC  the  common  w  organic  law  dele- 
gating and  tally  d^lnlng  It,  but  upon  the 
dlflcretlonaiT  ezerctee  of  a  restricted  power 
by  the'  legislature.  The  consequence  ier  that 
It  must  always  appear  affirmatlTC^  that  the 
legislature  has  followed  strictly  Its  powfer 
of  attorney  In  delegating  Jndl<^  authority, 
and  that  the  court  upon  which  It  Is  con- 
ferred has  kept  witUn  the  limits  prescribed 
by  the  statute.  Bastardy  being  a  crimlDal 
offense^  prima  fade,  therefor^  the  superior 
court  has  JnrisdlcUon  of  it.  If,  by  virtue 
of  the  conaUtution  (article  4,  |  27),  the  legis- 
lature baa  restricted  for  a  time  the  authori- 
ty of  the  higher  court,  and  delegated  a  por- 
tion of  It  to  the  inferior  Jurisdiction,  the 
latter  must,  like  an  attorney  In  fact,  show 
that  It  has  pursued  the  letter  of  its  power, 
in  order  to  establish  its  right  to  exercise  it 
Because  the  legislature  has  hedged  the  jns- 
Uce'sauthorityabout  with  conditions  preced* 
ent,  such  as  the  making  of  a  particular 
sort  of  affidavit  by  a  apeolQed  person  or 
officer,  it  does  not  follow  that  the  higher 
court,  which  has,  under  the  constltntiMi,  Ju- 
risdiction of  all  offenses  except  such  aa,  for 
a  time,  have  been  placed  under  the  control 
of  an  Inferior  tribunal  by  virtue  of  a  re- 
stricted authority,  ahall  not  reanme  Its  con- 
stitutional power  when  the  time  for  which 
the  exclusive  Jurisdiction  was  delegated  has 
expired.  Under  the  express  language  of  the 
statute  (Code,  §  32),  anthorl^  is  given  the 
court  to  commit  a  defendant  convicted  of 
begetting  a  child  **until  be  find  surety"  to  a 
bond  conditioned  for  the  Indenmlty  of  the 
county,  and  to  perform  the  order  of  the 
court.  Though  the  general  principle  is,  as 
stated  by  counsel,  that  conditional  Judg- 
ments are.  void,  yet  If  we  should  concede 
that  the  Judgment  here  is  conditional,  it  -  is 
Just  aucb  a  Judgment  as  Is  authorized  by 
statute.  If  the  court  had  attempted  to  dele- 
gate its  authority,  aa  in  the  case  of  Strick- 
land V.  Cox,  102  N.  C.  411,  9  S.  E.  414,  the 
order  would  have  been  qncoQatitutlonal  and 
void,  because  there  la  no  warrant  in  the 
constitution  for  delegating  such  power.  It  - 
has  been  repeatedly  held  by  this  court  that 
the  enforcement  of  such  a  police  regulation 
was  not  within  the  inhibition  of  the  consti- 
tution In  reference  to  Imprisonment  for  debt. 


State  T.  Burton,  supra.  So  ttat  there  Is  no 
reason  why  the  legislature  should  not  modi- 
fy a  prlnct^e  of  the  common  law,  If  It  has 
done  so.  In  this  case,  provided  It  keeps  with- 
in the  purview  of  Its  own  authority.  We 
can  conceive  of  but  one  question  of  prac- 
tice, in  cases  of  this  kind,  that  Is  not  fully 
setUed  by  recent  adjudications,  and  to  an- 
ticipate that  now  would  be  to  give  an  obiter 
opinion.  There  was  no  error,  and  the  Judg- 
ment Is  affirmed. 

(US  N.  a  WD) 
STATE  T.  WINSTON. 

(Saprane  Court  of  North  Oarolina.    Feb.  26, 
189EM 

CKIHiNAL  LAW>~OOIIFBSBtOS  —  tiOOATUTO  STOUH 
OOODS. 

A  constable  may  testify  that  after  he 
told  defendant  that  if  he  knew  anything  about 
the  stolen  goods,  it  woold  be  best  for  him  to 
tell,  defendant  showed  him  where  the  goods 
were  hidden. 

Appeal  froQi  superior  court,  Naah  county; 
Metmne.  Judge. 

Posa  Winston,  convicted  of  larceny,  ap- 
peala.  Affirmed. 
The  state  offered  the  following  testimcmy: 
C.  n.  Murray  found  bla  atore  broken  open 
on  the  20th  of  last  June,  and  aome  gooda 
taken  out  "Went  acroaa  field,  and  found 
tracks  of  two  personsi—men's  tracks, — one  of 
them  No.  7,  and  the  other  made  by  an  old 
shoe.  Followed  track  back  to  wh^e  th^ 
came  into,  the  field.  The  defendant  lived 
about  a- mile  and  a  half  from  store.  Follow- 
ed track  for  about  one-quarter  of  a  mile. 
Track  was  coming  towards  store  from  where 
they  lived.  Only  followed  It  from  the  back 
side  of  field,  coming  toward  the  atore.  They 
bad  traded  some;  coidd  not  tell  how  often. 
It  was  a  double  door,  and  they  prized  it  open. 
Missed  some  snuif,  tobacco,  salt,  baking  pow- 
der, cloth,  and  other  things.  Poss  Winston 
came  ap  while  I  was  eating  breakfast,  and 
asked  me  If  I  had  any  flour  and  meal,  aid 
commenced  talking  about  some  men  break- 
ing in  an  old  woman's  house.  Walked  aft- 
er him,  and  meaanred  bis  track,  and  It  corre- 
sponded with  the  track  In  the  field.  We 
found  aome  of  the  things  where  Posa,  Mary, 
Lydla,  and  John  lived.  Found  soap  and  bak- 
ing i>owder.  I  knew  it  waa  mine  by  the 
mark  that  was  on  It  I  put  the  mark  on  It 
The  constable  arrested  Posa,  Mary,  and 
Lydla.  and  aeut  after  John.  They  all  said 
that  John  vrag  there  at  night  They  said 
'Search  the  premises.'  No  ttareata  were  of- 
fered to  Posa  by  the  constable,  Brantley. 
John  liad  new  shoes  at  the  trlaL  He  bad 
old  ones  when  arrested.  Constable  Brantiey, 
Cone,  Murray,  and  others  were  with  me. 
■  We  went  to  the  houae.  Crose-examlned: 
Don't  know  who  renta  the  house.  About 
one  and  a  half  miles  from  my  place.  There 
is  a  path  leading  ta  mill  and  store;.  PId  not 
track  .them  -from  tbe  atore.'* 
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Brantley:  **!  am  a  constalile.  Mnrray  gare 
me  a  Ugt  (tf  the  articles  mined  at  the  store. 
We  went  to  honae  where  defendants  llTed. 
and  searched.  1  was  In  the  bouse,  when  one 
of  the  men  oatslde  said,  'Arrest  Poss.*  He 
had  found  some  of  the  things.  Poss  was  ar- 
rested. There  were  found  soap  and  baking 
powder  and  matches.  I  told  Poss  that  If  he 
knew  about  where  other  articles  were.  It 
would  be  best  for  him  to  telL**  Counsel  for 
Poss  Winston  objected  to  witness  testUjrlng 
to  any  statement  made  by  Poss.  The  court 
allowed  witness  to  testify  as  to  what  be  did 
In  consequence  of  said  statements.  Defend- 
ant Poss  Winston  excepts,  and'  witness  pro- 
ceeded to  tesUfy  that  he  "found  all  the  arti* 
cles  that  Murray  had  missed,  except  a  piece 
of  white  cloth.  Found  them  In  the  garden 
where  defendants  lived.  They  were  burled 
In  the  ground,  under  some  cabbage.  He 
(Poss)  pointed  out  where  other  articles  were 
to  be  found.  Poss  requested  to  have  this 
talk  with  me.  Mary,  Lydia,  and  John  con- 
sented for  Poss  to  go  with  me,  and  look  for 
die  goods.  This  occurred  at  the  store.  I 
told  him,  If  we  were  going  to  find  the  goods, 
I  wanted  to  carry  a  man  to  help  bring  them. 
He  said,  "Get  your  man.*  Cone  went  with 
ns.  Cross-examined:  Started  from  the  store 
down  the  road,  and  about  one-half  of  a  mtle 
from  Poss*  house  turned  out  of  the  road. 
Went  to  garden,  and  got  goods.  Poss  walk- 
ed straight  to  where  goods  were.  Every- 
thing occurred  after  I  told  him  it  might  be 
best  for  him  to  show  where  goods  were." 

George  M,  Oone:  "They  all  lived  th«-e  to- 
gether. It  was  John's  home.  He  w'ent  there 
on  Sunday  and  c&UM  it  'home.* " 

Mary  Winston,  one  of  the  defendants,  tes- 
tified: '*I  d(m*t  know  anything  about  ft,  ex- 
cept that  when  I  went  to  bed,  John  and  Poss 
were  there,  and  when  I  got  up  next  morning 
they  were  there.  This  was  the  night  that 
Mr.  Murray  missed  the  goods.  John  rented 
the  house,  and  we  all  lived  there,  and  an- 
other man  lived  there.  Cross-examined  by 
tbe  state:  I  sleep  sound.  Sleep  In  the  same 
room  with  the  boys.  Didn't  see  any  goods 
there  next  morning.  Cross^xamlned  by 
counsel  for  Poss  Winston:  John  rrated  the 
house.  Poss  Is  no  kin  to  me.  I  am  thlrty- 
flve  or  forty  years  old." 

John  Winston,  one  of  the  defendants,  tes- 
tified: "All  I  know  about  it  Is,  I  went  home 
on  Tuesday  night  Laid  down  early.  Slept 
there  that  night.  Went  back  to  my  work 
next  morning.  When  we  stopped  for  dinner, 
man  arrested  me.  I  told  him  I  knew  nothing 
about  Murray's  goods.  Said  1  got  snulf  from 
Sprlnghope,  Told  one  man  I  knew  nothing 
about  goods,  and  be  said  it  was  best  for  me 
to  teU.  Cross-examined  by  the  state:  Poss 
went  with  Mr.  Brantley  to  show  goods,  but 
t  did  not  tell  Mr.  Brantl^  I  was  wIHIng  for 
him  to  go.  Poss  lived  ttiwe  with  my  mother. 
He  was  sick,  and  unable  to  work.  Is  my 
half  brother,— we  bad  the  same  tether. 
Cross-examined  by  oounsel  for  Poss  Wins* 


ton:  Pom  bad         mocpUiie,  and  atapt  st 

home  all  night.** 

The  jury,  t<x  their  wdlct,  say  that  J<am 
Winston  and  Poss  Winston  were  gnUl7,  and 
Mary  Winston  and  Lydia  Winston  were  not 
gull^.  Motion  by  oounsd  tor  Poss  Winston 
to  set  aside  verdict  as  agabut  tbn  teatimony. 
Motion  overruled.  Bxceptions  \ry  defend- 
anta.  Poss  Winston  akxae  appealed. 

N.  Y.  Gulley,  tor  appellant  Tbe  Attomoy 
General,  for  the  State. 

FURCHBS,  J.  This  appeal  presents  tnit 
one  question  for  our  consideration,  and  that 
is  as  to  the  admissibility  of  the  evidence  of 
Brantley,  a  constable,  who  arrested  the  de- 
fendant Brantley  testified,  under  objection 
of  the  defendant,  that:  "Poss  was  arrested. 
There  were  found  soap  and  baking  powder 
and  matchra.  I  told  Poss  that  it  he  knew 
about  where  other  articles  were.  It  would  be 
better  for  him  to  tell."  Counsel  toe  Posa 
Winston  objected  to  witness  testifying  to 
any  statement  made  by  Poss.  The  court  al- 
lowed witness  to  testify  as  to  wtiat  he  did  In 
consequence  of  said  statements.  D^endant. 
Poss  Winston,  excepted,  and  witness  pro- 
ceeded to  testify  that  he  "found  all  the  arti- 
cles that  Murray  had  missed,  except  a  piece 
of  white  cloth.  Found  them  in  tbe  garden 
where  defendant  lived.  Th^  were  burled  In 
the  ground  under  some  cabbage.  He  (Pose) 
pointed  out  where  other  articles  were  to  be 
found.  Poss  requested  to  have  this  talk 
with  me."  Was  this  testimony  admissible. 
Is  the  question?  Tbe  general  rule  Is  that 
after  threats  or  laducementa  held  out  to  a 
defendant  ad  In  this  case,  "It  would  be  bet- 
tar  for  him  to  tell,  if  he  knew,  where  otber 
articles  were,"  any  admission  made  by  blm 
after  that  would  be  Incompetent.  But  there 
are  exceptions  to  this  rule,  and  it  seems  to 
us  that  this  case  comes  within  the  excep- 
tions. This  rule  Is  not  intended  for  the  ben- 
efit of  guilty  defendants,  but  In  the  Interest 
of  truth.  And  it  has  been  wisely  held  that 
simple  declarations  and  admissions,  made 
under  such  inducements,  are  so  unreliable 
that  tbe  law  will  exclude  them  from  the  con- 
sideration of  the  Jury.  But  It  seems  also  to 
be  well  settled  that  any  facts  ascertained  m 
consequence  of  such  declarations  or  confes- 
sions are  admissible  In  evidence.  And  the 
declaratlcHis,  connected  with  and  explaining 
such  facts,  being  considered  a  part  of  the  res 
gestae,  are  also  admissible;  as, -In  this  case, 
the  defendant's  going  with  the  officer,  a  dis- 
tance of  a  half  mile,  and  pointing  out  the 
articles  stolen,  and  telling  the  officer  whwe 
other  articles  were  concealed,  and  tbe  officer 
finding  the  articles,  as  stated  by  the  defend- 
ant, are  admissible  In  evidence.  The  reason 
of  the  rule  for  excluding  such  admissions  as 
are  induced  by  promises  and  hopes  of  tevor 
ceases  In  such  cases  as  ttils,  aa  tbere  can  be 
no  mistake  aa  tb  the  tmth  of  tbe  fact  that 
the  goods  were  found  where  he  said  they 
were,  and  where  he  pointed  tbem  out  to 
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Brantley.  Thla  doctrine  Is  well  settled  In 
this  state.  SUte  t.  Garrett,  71  N.  C.  85; 
State  T.  lilndsey,  78  N.  G.  499,  and  antborl- 
ties  there  cited.  These  cases,  especially 
Llndsey's  Case,  fully  sustain  the  ruling  of 
the  court  below,  and  we  cannot  sustain  de- 
fendant's exception  without  overruling  these 
cases,  which  we  hare  no  dlapoeitlon  to  do, 
as,  in  our  opinion,  they  are  founded  on  Just 
principles  and  sound  reasoning.  Affirmed. 


(116  N.  C.  S4) 

JOHNSON  et  al.  t.  GOOOH  et  al.  (PEBBLES 

et  al.,  laterveaers). 
(Supreme  Oourt  of  North  Carolina.    Feb.  26. 
1895.) 

Wills— Spendthrift  Trust— Patmbkt  of  Debts 
— Vestiko  of  Abbolutr  Estate— EviDBMcs. 

1.  Where  a  will  devises  property  to  J.,  to 
hold  in  trust  tar  testatrix's  hnsband,  free  from 
liability  for  certain  debts  due  by  him  to  third 
perBons,  bat  glTes  bim  the  property  absolutely 
in  case  he  folly  pays  all  auch  debts,  the  absolute 
title  doea  not  vest  in  him,  unless  payme&t  of 
such  debts  is  made  daring  his  life. 

2.  Od  an  issue  as  to  whether  a  decedent 
had,  befc«e  his  death,  paid  all  hia  debts,  the  pro- 
duction of  a  note,  signed  by  him,  which  was 
found  uncanceled  among  the  effects  of  another 
decedent  raises  the  pxesnmption  that  the  notf 
bad  not  been  paid. 

Appeal  from  superior  court,  NMthainpton 
county;  Armfltid,  Judge. 

Action  by  0.  T.  JoOmaon  and  others  against 
J.  T.  Oooch  asd  ottaerB.  W.  W.  and  R.  B. 
Peebles  Intnrmed.  From  a.  .^Tidgment  for 
plaiatUfs,  Interrenwa  ai^>eal.  Affirmed. 

JViacRae  &  Day  and  R.  B.  Peebles,  for  ap- 
pellants.  T.  W.  Mason,  for  app^ees. 

PAIRCLOTH,  C.  J.  The  defendants  W. 
W.  and  R.  B,  Peebles  claim  the  surplus 
money  in  the  hands  of  defendant  Goocb  as 
administrator  de  bonis  non  c.  t  a.  of  Vir- 
ginia A.  Johnson,  by  an  alleged  sale  of  the 
land  devised  in  said  Virginia's  last  will  and 
testament,  under  an  execution  against  her 
husband,  James  Johnscm.  The  plaintiffs 
claim  said  surplus  money,  which  arose  from 
a  sale  of  said  derlsed  lands,  by  a  proper  pe- 
tition to  raise  assets  to  pay  debts,  and  they 
claim  it  as  devisees  of  Virginia  A.  Johnson, 
In  whose  will  are  the  following  clauses:  "I 
devise  and  bequeath  my  whole  estate  to 
Catharine  Johnson  [the  plaintiff],  my  sister^ 
in-law,  In  trust  to  hold  and  preserve  the 
same  from  all  liability  to  the  debts  of  my 
husband,  James  Johnson,  which  were  con- 
tracted by  him  prior  to  our  Intermarriage." 
"Sixthly.  In  case  the  said  James  Johnson 
should  fully  pay  off  or  discbarge  by  any 
means  all  and  every  of  the  debts  contracted 
oy  him,  prior  to  my  marriage  with  him,  then, 
and  In  that  case,  I  declare  that  he  shall  take 
and  receive  all  my  aforesaid  estate,  free  and 
dlscliarged  from  all  the  trusts  in  the  prem- 
ises declared,  and  shall  bold  the  same  abso- 
lutely tar  biB  own  sole  use  and  beneflt" 


James  Johnson  dI4d  Ma>(^  16*  1876,  and  the 
note  of  said  Johnsoif  was  dated  July  31, 1858, 
which  day  was  prior  to  said  Intermarriage. 
The  important  gnestiOD  presented  is  whether 
James  Johnson  fully  paid  or  by  any  means 
discharged  said  note  during  his  lifetime. 
The  iiayment  or  discharge  of  this  note  dur- 
ing the  life  of  James  Johnson  was  a  condi- 
tion precedent  to  the  vesting  of  the  title  to 
said  land  in  James  Johnson,  and  it  could 
not  T08t  unless  the  condition  was  performed 
in  his  lifetime.  To  create  a  condition,  no 
particular  form  of  words  need  be  used,  for. 
If  a  corresponding  purpose  be  read  In  the 
will,  that  purpose  takes  effect  Schouler, 
Wills,  598.  The  possession  of  an  unindorsed 
negotiable  note  or  bond  raises  a  presumption 
that  the  person  producing  It  on  the  trial  Is 
the  real  and  rightful  owner,  and  this  pre- 
sumption is  not  repelled  or  altered  by  a  de- 
ntqi  of  the  defendant  in  his  answer  of  such 
ownership.  Jackson  v.  Love,  82  N.  O.  405. 
It  Is  prima  fade  evidence  of  ownership,  and 
nothing  short  of  fraud,  not  even  gross  negli- 
gence. Is  sufficient  to  overcome  the  presump* 
tion.  Oommlseloners  v.  Clark,  94  U.  S.  278. 
This  Is  so  between  the  holder  and  the  maker, 
but  not  between  the  holder  and  the  payee. 
Holly  T.  Holly,  94  N.  0.  670.  And  the  bur- 
den of  proof  to  rebut  this  presumption  Is  on 
him  wbo  alleges  any  defect  In  the  title,  un- 
less proof  of  fraud  or  illegality  be  offered, 
and  tb«i  the  burden  of  proof  is  shifted  to 
the  holder,  and  be  must  show  that  he  re- 
ceived if  bona  fide  for  value.  Pugh  v.  Grant, 
86  N.  C.  39.  This  Is  not  an  action  founded 
on  the  note  for  its  collection.  In  the  course 
of  the  trial,  the  question  of  payment  as  be- 
fore stated,  was  an  Independent  and  sepa- 
rate fact  to  be  ascertained  without  any  re- 
gard to  the  principles  of  law,  such  as  would 
apply.  In  an  action  on  the  note  betwerai  the 
payor  and  the  payee  and  their  representa- 
tives; and  when  the  plaintiffs  or  defendant 
Gooch,  as  Administrator  of  V.  A.  Johnson, 
die  devisor,  on  the  trial  produced  said  note 
uncanceled,  the  presumption  of  ownership, 
and  that  the  note  had  not  been  i>ald,  at  once 
arose,  and,  without  other  proof,  It  was  prop- 
er, and  It  was  the  duty  of  his  honor  to  in- 
struct the  Jury  to  find  the  Issue  as  they  did. 
If  the  note  had  been  In  the  i>o9session  of 
James  Johnson  or  hIa  representative,  the  pre- 
sumption of  payment  or  discharge  would 
have  been  equally  strong  In  favor  of  the  de- 
fendants. The  defendants  excepted  because 
the  witness  Gooch  stated  that  Mr.  Burton 
said  he  found  the  note  among  the  papers  of 
J.  J.  Long.  This  exception  la  wltbout  force, 
because  without  that  statement  It  was  the 
duty  of  the  court,  as  above  pointed  out,  to 
Instruct  the  Jury  to  answer  the  Issue  "Yes" 
on  the  production  of  the  note  uncanceled. 
This  was  so  unless  the  defendants  had 
shown  something  to  avoid  that  concluaion. 
The  statement  of  Burton's  declaration  was 
not  ns^ul  to  the  Jury,  and'  coidd  not  have 
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Influenced  their  TerdlcL  It  was  the  poflsea- 
sloQ  of  the  note  uncanceled  that  entitled  the 
plaintiffs  to  have  the  issue  found  in  their 
faror,  without  regard  to  anything  else,  on 
this  aspect  of  the  case.  The  defendants  did 
not  otter  any  evidence  of  actual  payment, 
but  relied  soMy  on  the  presumption  of  pay- 
ment from  the  lapse  of  time,  which  presump- 
tion had  not  arisen  at  James  Johnson's 
death.  It  la  therefore  immaterial  when  the 
statute  began  to  run.  We  understood  the 
defendants  to  abandon  their  exception  to  the 
competency  of  the  witness  Oooch  to  testify. 
There  Is  no  anor,  and  the  judgment  Is  af- 
firmed. 


(95  Qft.  ESI) 

PRICE  V.  ROBINSON. 
(Supreme  Court  of  Oeorgia.    Dec.  21, 1894.) 

FaADDULvrr  CokvbtaNcb  <—  Husbahd  akd  Wm 
— New  Tbiu. 
The  issues  presented  by  the  bill  of  exeep- 
tions  In  this  case  faTolve  only  questions  of  fact; 
no  error  of  law  is  alleged  to  have  been  commit- 
ted; and  the  verdict  is  supported  b;  the  evi- 
dence.   This  court  therefore,  will  not  <»ntEol 
the  discretion  of  the  trial  judge  In  refntfUig  a 
new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Johnson  coun- 
ty; R.  L.  Gamble,  Judge. 

Proceedings  In  execution  by  W.  B.  Robin- 
son against  A.  T.  Llnder,  in  which  the  prop- 
erty levied  on  was  claimed  by  Jennie  Price. 
Verdict  tot  the  execution  plalntU^  and 
claimant  brings  wror.  Affirmed. 

The  foUowlng  Is  the  official  report: 

An  execution  In  favor  of  Robinson,  upon 
a  Judgment  dated  In  September.  1892,  tat 
$20ai%  principal,  with  a  credit  of  fll6,  was 
levied  upon  a  house  and  lot  in  the  town  of 
WrightsTllle  as  the  property  of  A.  T.  Llnder, 
defendant  In  oecutlon,  which  was  claimed 
try  BIrsL  Jennie  Price.  There  was  a  verdict 
finding  the  property  subject,  and,  claimant's 
motion  for  new  trial  being  overruled,  she 
excepted.  The  motion  was  upon  the  gen- 
eral gronnds  that  the  T^lct  was  contrary 
to  law,  evidence  etc.;  and  upon  the  further 
ground  tiiat  the  verdict  was  contrary  to  cer- 
tain spedfled  portions  of  the  charge.  Upon 
the  trial,  claimant  Introduced  a  deed  to  the 
property  levied  upon,  from  Under  to  Mrs.  Un- 
der, Decohber  Z,  1891,  recorded  December 
IS,  1891;  bXbo,  deed  from  Llnder  and  his 
wife  to  Urs.  B.  H.  Price.  April  4.  1892.  re- 
corded April  14^  1892;  also,  deed  from  Mrs. 
E.  H.  Price  to  claimant,  October  18.  1892, 
recorded  Octobw  29, 1892.  Llnder  testified: 
"The  deed  from  myself  to  my  wife  was 
made  In  good  faith,  for  the  consideration 
therein  expressed,  and  not  to  deli^,  defeat, 
or  defraud  my  creditors.  I  owe  her  for 
pn^rty  of  hers  ^v«i  by  her  parents,  the 
Huff  idace  In  WrlghtsvUle,  worth  about  $1,- 
000,  the  deed  to  which  was  made  to  me. 
and  the  rent  of  tJils.  place  for  about  fourteen 


years,  valued  at  (00  per  year.  The  deed 
shown  me  covers  the  Huff  place.  I  also  got 
from  her  at  one  time  $1,300,  to  pay  for  plan- 
tation known  as  the  'Pool  Place.*  and  at  oth- 
er times  various  sums  amounting  to  $700, 
wbich  I  used  in  buying  pn^erty  and  paying 
my  debts.  This  money  she  had  made  by 
keeping  hotel,  selling  fruit,  and  other  things, 
and  by  her  own  labor,  all  of  which  she  did 
by  my  consent,  with  the  agreement  that  all 
she  could  make  belonged  to  her.  She  also 
clerked  a  great  deal  for  me  In  the  store,  and 
rendered  labor  In  every  way  to  assist  me  In 
business  and  accumulate  money  for  herself. 
She  kept  h^  money  at  the  house  separate 
from  mine,  and  would  lend  to  me  when  I 
called  on  her  for  It.  She  kept  hotel  for  sev- 
eral years,  and  did  most  of  the  work  herself, 
and  Imd  good  patronage,  by  which  she  made 
money.  The  hotel  was  run  In  her  name,  but 
I  paid  the  taxes,  and  took  out  license  my- 
self. I  paid  taxes  on  all  the  property  in  my 
own  name,  because  I  thought  It  was  not 
necessary  to  give  it  in  separately,  so  the 
taxes  were  paid.  When  I  made  this  deed  to 
her,  I  had  property  enough  to  pay  my  debts, 
but  I  lost  heavily  on  cotton,  and  made  bad 
colIectionB,  and  could  not  pay  all  I  owed, 
r  owned  800  acres,  worth  $7  per  acre;  181^ 
acres  In  and  adjoining  the  corporate  limits 
of  Wrightsville,  worth  $25  per  acre;  the 
Rawles  place.  In  WrightsvUle,  worth  $700; 
the  Huff  place,  worth  $1,000;  store  and  busi- 
ness lots  in  Wrightsville,  worth  $0,000;  stock 
of  goods,  worth  $5,000;  and  notes,  accounts, 
and  other  property,  worth  about  $3,500.  I 
executed  mortgages  on  my  lauds  to  Dent, 
McAfee,  Tanner,  and  Garter  for  about  $1,- 
200,  only  about  half  of  which  I  owed  them, 
and  they  advanced  cotton  to  me  for  the  bal- 
ance at  7^  cents  per  ponnd.  which  I  sold 
at  5  cents,  and  applied  the  proceeds  to  my 
debts.  My  stock  of  goods  I  sold  to  my 
creditors  as  they  would  come  and  buy  from 
me  on  what  I  owed  them,  until  it  was  re- 
duced to  about  $700;  and  I  sold  the  remnant 
to  Tanno'  on  what  I  owed  him  for  60  cents 
on  the  dollar.  I  have  concealed  nothins 
from  my  creditors,  and,  if  I  can  get  the 
value  of  my  property,  it  would  pay  my 
debts,  but  I  am  now  unable  to  pay  what  r 
owe.  I  signed  the  deed  to  Mrs.  Price  with 
my  wife,  because  Mrs.  Price  asked  me  to 
do  so.  The  purchase  money,  as  set  forth  In 
the  deed,  $2,500,  was  actually  paid,  and  my 
wife  has  used  about  $1,500  of  it  In  paying 
part  of  a  debt  I  owed  to  the  Savannah 
Guano  Company.  Mrs.  Price  did  not  Icnow 
or  have  any  grounds  to  suspect  my  financial 
embarrassment  when  she  bought  the  places 
She  wrote  my  wife  the  letter  [introduced  ia 
evidence]  offering  to  buy  the  place,  and  my 
wife  and  I  went  to  Lee  county,  where  ah* 
lives,  and  sold  bet  the  iilac&  We  made  the 
trade  at  her  house,  and  she  sent  her  son 
Julian  with  ns  to  Albany,  where  he  got  the 
money  for  her,  and  paid  my  wife  the  $%000i, 
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I  don't  Imow  where  be  got  the  money. 
Julian  Is  the  husband  of  my  daughter, 
Mrs.  Jennie  Price.    I  knew  nothing  Of  Mrs. 

E.  H.  Price's  making  the  deed  to  Mrs.  Jen- 
nie Price  nntll  after  It  was  drawn.  We  bare 
been  paying  rent  on  the  place  since  we  bqM 
It,  at  the  rate  of  $10  per  m(mtli,  and  tbe  note 
for  190  In  eridence  is  for  roit  to  Mrs.  B.  H. 
Price,  and  has  been  paid.  We  have  since 
paid  fbe  rent  to  Mrs.  J^rnie  Price.   Mr.  A. 

F.  Daly  offered  92,000  for  tbe  place,  but  my 
wife  did  not  sell  to  blm,  because  Urs.  Price 
otFMied  man.  The  hotel  was  known  as  tbe 
*Llnder  House,*  bat  my  wlfie  was  tbe  owner 
of  it  She  pfild  for  tbe  supplies  she  got 
fn»n  me  for  tbe  use  of  the  hoteL  We  all 
lived  together  at  the  botet"  Mrs.  Under 
testified,  corrobmrattng  her  husband  In  rarl- 
oQS  particulars,  and,  In  addition,  that  she 
kept  boUi  sereral  years,  doing  her  own 
cooking,  and  had  an  aTerage  of  as  many  as 
sixteen  dmmmov  and  otha*  customers  a 
day;  that  the  money  made  by  the  hotel  busi- 
ness was  hers,  and  she  carried  on  business 
and  paid  the  wpenses  of  ft  herself;  that 
she  took  no  note  from  him  for  tbe  money 
she  let  blm  have,  because  she  trusted  him 
as  her  husband,  and  believed  he  would  do 
her  right;  that  be  had  been  under  promise 
for  a  long  time,  even  b^ore  they  moved  on 
the  place,  to  make  her  s  deed  to  this  place, 
but  kept  putting  it  off  up  to  the  time  the 
deed  from  him  to  her  was  drawn;  and 
that  she  knew  nothing  of  Mrs.  B.  H.  Price 
giving  the  place  to  Mrs.  Jennie  Price  until 
after  it  was  done.  Mm.  Outiaw  testified: 
"My  husband  made  the  deed  to  tbe  Huff 
place  to  Bfrs.  lilnder  in  enhange  for  the 
place  where  Mr.  Blount  now  Uvee.  There 
was  no  money  paid  for  either  place,  bnt 
it  waa  a  gift  for  tbe  benefit  ot  my  daughter 
Mrs.  Linder.  I  have  seen  her  let  her  hus- 
band have  money  several  times. '  Saw  her 
give  him  the  money  to  pay  for  the  Poole 
place,  1800  I  think,  at  one  time,  and  other 
amounts  at  other  times.  She  asked  me  not 
to  say  anything  about  it  She  lu^t  her 
mon^  at  the  house  separate  from  his.  She 
made  mon^  by  her  own  labor,  and  by  ke^ 
ing  hotel."  Mrs.  Jennie  Price  testified  that 
Mrs.  B.  H.  Price  gave  her  the  place  In  ques- 
tion without  any  pnrpose  of  protecting  It 
from  I^der's  debts,  for  bis  boieflt;  that 
tier  father  and  mother  knew  nothing  about 
it  until  after  it  was  done;  that  Mrs.  B.  H. 
Price  lAld  92,000  for  the  place;  that  she 
bad  seen  her  mother  let  her  father  have 
mon^  at  various  times;  that  her  mother 
kept  her  money  at  the  house,  and  her  father 
kept  bis  in  his  safe;  that  her  father  paid 
her  rent,  bnt  she  did  not  know  how  much 
It  was,  etc.  Claimant  put  In  evidence  the 
letter  from  Mrs.  B.  H.  Price  to  Mrs.  Linder, 
daited  March  12.  1892.  In  which  it  was  stated 
that  Mrs.  Price  bad  heard  Mrs.  Linder 
wanted  to  sell  the  place,  and  Mrs.  Price 
wished  to  know  her  terms;  that  Mrs.  P. 
f^  In  love  with  it  wlien  there  the  previous 


summer;  tiiat.  If  Mrs.  Linder  screed  to  sell 
at  a  reasonable  price,  to  come  and  bring 
tbe  deeds  to  the  proper^,  and  assure  Mrs. 
Price  that  tbe  tltl^  were  all  they  should 
be  to  make  Mrs.  Price  safe  In  the  trade; 
also,  the  note  for  (90  by  Linder  to  Mrs.  B. 
H.  Price,  dated  April  4,  1882;  and  deed 
from  Outlaw  to  Under,  dated  July  10.  1867, 
the  conelderatlon  stated  being  9300.  For 
plaintUf.  the  shtfifC  of  tbe  county  testified: 
That  be  did  not  know  whether  Linder  was 
solvent  or  insolvent  December  3, 1891.  That 
be  had  served  several  salts  on  blm  since 
that  time,  and  Linder  would  tear  up  the 
copy  served  on  him.  and  throw  it  down 
sometimes,  and  say  that  waa  all  In  the  past 
or  some  such  remark.  That  witness  has 
several  executions  against  him,  which  he 
has  not  been  able  to  collect  That  Under 
owns  800  acres  of  land,  worth  about  9^,800; 
his  old  storehouse,  worth  about  9500;  the 
Wallrer  storehouse,  aboat  9800;  two  other 
storehouses,  a  barber  8hop,~and  livery  sta- 
bles, about  93->800;  town  lots,  about  91,200; 
the  Bawles  place.  9700;  the  Huff  place, 
about  9800;  land  near  tbe  corporate  limits, 
about  94,500.  That  he  also  had  four  mules, 
worth  9500,  and  a  stock  of  goods,  which 
might  have  been  worth  95,000,  but  witness 
could  not  say  about  this,  and  might  have 
had  other  mules  and  horses.  And  that  the 
land  mentioned  Is  under  mortgage,  and  wit- 
ness could  not  say  what  it  would  bring 
when  acAd.  Pbilntlff  Introduced  other  evi- 
dence to  the  effect:  Tanner  bought  the 
remnant  of  Llnder's  stock  of  goods  at  50 
cents  on  tbe  dollar,  paying  therefor  some- 
thing over  9300.  1^  crediting  it  on  a  mort- 
gage Under  owed  blm.  In  December,  1891. 
Linder  had  a  large  stock  ot  goods,  but  sold 
them  out  very  ftiat,  mostly  to  men  he  owed. 
People  who  bad  claims  against  him  would 
go  there,  and  haul  goods  off  In  wagons. 
A  witness  testified  that  he  was  satisfied 
Mrs.  Linder  never  bad  an  average  of  16 
customers  a  day  at  her  hotel,  nor  near  half 
that  number;  that  witness  had  been  living 
in  WrightsvUle  a  long  time,  and  is  ac- 
quainted with  tbe  travel  to  tliat  place,  and 
It  would  not  warrant  an  average  custom  of 
that  much;  and  that  the  house  was  known 
as  "A.  T.  Llnder's  House."  Plaintiff  In- 
troduced mortgages  on  property  of  Under, 
dated  December  9. 1801.  amounting  to  about 
912,000.  upon  which  it  was  admitted  credits 
were  due  of  about  dollars.  Also,  vari- 
ous fl.  fas.  against  Under  upon  Judgments 
of  the  September  term,  1802,  and  March 
term,  189S,  amounting,  principal  and  inter- 
est to  about  96,000.  Upon  one  of  them,  tbe 
fi.  ta..  In  favor  of  plaintiff,  a  credit  of  9116 
was  admitted;  and  on  another,  that  of  tbe 
Savannah  Quano  Oompany,  a  credit  of  about 
$1,600,  and  a  transfer  waa  made  to  Mrs. 
Linder,  who  paid  tiie  m<mey.  Also,  the 
state  and  county  tax  books,  showing  no  re- 
turn by  Mrs.  Under  in  1801;  returns'  tqr 
Linder  that  year,  amounting  to  about  910.- 
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400;  retnns  Llnder  for  1802,  I8.0B0; 
and  retanu  ttj  Under  as  agent  for  his 
wife,  the  same  year,  $3,100. 

A.  F.  Daley,  W.  R.  Daley,  and  Harris  & 
Rawllngs,  for  plaintiff  In  error.  V.  B.  Rob- 
inson and  Eyans  &  Evans,  for  d^endaut 
In  error. 

PER  CVBIAM.   Judgment  affirmed. 


(95  Oa.  HO) 

OROCKBTT  T.  CHATTAHOOCHEE 
BRICK  CO. 

(Supreme  Court  of  Georgia.    Dec.  21,  1881.) 

Pbincipal  and  Aobnt — PowsRS  OF  Arohiteot — 
Pdhohabb  or  Uitbbiau— Ratification. 

1.  Whether  an  architect  who  furnishes  de- 
■Igua  and  nodertakea  to  saperinteud  the  con- 
struction of  a  building  is  also  such  an  at^ont  of 
the  owner  as  to  bind  l^m  personally  for  material 
furnished  by  a  contractor  who  undertakes  to 
construct  the  building,  depends  opon  the  con- 
tract between  the  owner  and  the  architect: 
but,  whether  originally  so  authorized  or  not,  if 
the  architect  assumes  to  act  as  such  agent,  and 
purchases  material  upon  the  credit  of  the  own- 
er, with  his  full  knowledge  and  asseut.  the  lat- 
ter thereby  ratifies  the  assumed  agency  of  the 
architect,  and  la  bound  for  the  price  of  the  ma- 
terial thuB  purchased. 

2.  There  was  no  error  In  the  charges  com- 
plained of;  the  requests  to  charge,  bo  far  as 
pertinent  and  legal,  were  coTered  by  the  gen- 
eral diarge  of  the  court;  and,  even  if  minor  er- 
rors were  committed  in  admitting  evidence,  the 
same  were  unimportant,  because  the  illegal  evi- 
dence was  not  such  as  to  unduly  influence  the 
jury,  or  lead  to  a  wrong  result. 

3.  The  verdict,  upon  the  substantial  merits 
of  the  case,  was  right,  and  there  was  do  error 
in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  supo'lor  court,  De  Kalb  county; 
R.  H.  ClartE,  Judge. 

Action  by  the  Chattahoochee  Brick  Com- 
pany against  J.  P.  Crockett  Judfrment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  following  la  the  official  report: 
The  Ctaattalioochee  Brick  Company  aued 
Crockett  upon  an  account  for  brick,  alleged 
to  have  been  furnished  him  for  une  In  the 
erection  of  certain  buildings  in  Atlanta,  and 
to  foreclose  a  material  man's  Hen  on  the 
premises.  Plaintiff  obtained  a  verdict  for 
the  amount  sued  for,  and,  defendant's  mo- 
tion for  new  trial  being  overruled,  be  ex- 
cepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law.  evi- 
dence, etc.  Also  because  J.  W.  Kngiish.  the 
general  manager  nf  the  Chattahoochee  Brick 
Company,  over  tne  objection  of  defendant 
that  the  statements  of  Golucke  &  Foote, 
made  to  plaintiff  at  the  time  the  bricks  sued 
for  were  charged  to  the  defendant,  were 
without  the  authority  of  the  defendant  and 
not  binding  upon  bim,  and  could  not  be 
given  In  evidence  without  showing  that  they 
were  authorized  by  Crockett  so  to  make 
them,  was  allowed  to  testify  as  follows: 
"Tbat  they  desired  to  purchase  some  brick 


as  Mr.  Crockett's  agents,  for  Mr.  Crockett's 
bnildUig,  and  that  they  deseed  these  bricks 
to  be  charged  to  Mr.  Rlden.  Our  reply  was 
that  we  didn't  know  Mr.  Rlden,  but  we 
would  be  very  glad  Indeed  to  sell  the  brick 
to  Mr.  Crockett,  and  charge  them  to  him; 
that  we  knew  be  was  perfectly  good,  but. 
not  knowing  Mr.  Hlden,  we  could  not  sell 
him  the  brick  on  credit,  unless  Mr.  Crockett 
would  assure  the  payment  therefor.  Oo- 
lucke  &  Foote  replied  that  It  would  be  all 
right  with  Mr,  Crockett,  and  for  us  to 
charge  the  brick  to  him,  which  we  did,  and 
they  wore  ddlTwed,  and  the  receipts  accom- 
panying abow  the  above  to  be  true."  In 
connection  with  this  ground  of  tiie  motion, 
and  with  others  to  be  hweafter  stated,  the 
following  appears  from  the  record:  Golucke 
A  Footer  architects  In  Atlanta,  under  con- 
tract with  Crockett,  made  plans  for  the 
buildings  in  auestlon,  and  were  looking  aft- 
er the  material  that  went  into  the  buildings 
1^  request  of  (me  Rlden,  who  authorized 
them  to  place  orders  for  the  material.  The 
contract  of  Oolncke  &  Foote  with  Crockett 
did  not  cover  the  pur<^Be  of  the  material, 
but  simply  drawing  plans  for  the  building, 
and  ee^ng  that  proper  matwlal  was  used 
by  the  contractw.  The  money  that  was  to 
be  paid  was  to  be  on  approved  Mils  poaslne 
through  the  office  of  Oolncke  ft  Foote.  Rl- 
den continued  tor  some  time  the  work  of 
building,  but  became  embarrassed,  and  final- 
ly gave  up  the  Job,  and  Crockett  finished 
It  for  himself.  The  brick  In  question  were 
farntohed  while  Rlden  was  stIU  the  con- 
tractor. There  was  evidence  for  the  plain- 
tiff that  before  any  of  the  brick  were  de- 
livered, and  after  the  conversation  above 
mentioned,  testified  about  by  English,  Foote 
told  Crockett  the  circumstances  as  to  the 
purchase  of  the  brick,  and  Crockett  stated 
that  it  did  not  make  any  difference,  that 
he  bad  the  brick  to  pay  for  anyhow,  and  It 
did  not  make  any  difference  who  he  paid. 
Foote  had  already  told  the  brick  company 
that,  unless  he  notined  them,  to  consider  the 
order  placed;  that.  If  Crockett  did  not  agree 
to  It  be  would  notify  them  at  once;  and  so. 
after  his  conversation  with  Crockett,  he  did 
not  give  any  further  notice  to  the  brick  com- 
pany. Seiz  was  an  employ^  in  the  office  of 
Golucke  &  Foote,  and  testified  that  he  heard 
the  conversation  between  Foote  and  Crock- 
ett, and  corroborated  Foote  and  Oc^ucke  as 
to  what  they  said  In  that  conversation,  and. 
in  addition.  testlBed  that  It  was  generally 
undei*3tooU ,  between  Crockett  and  those  par- 
ties tbat  he  was  to  pay  for  those  brl(^  from 
the  brick  company;  that  tbat  was  the  way 
he  (Selz)  understood  it;  tbat  he  did  not 
know  bow  Crockett  and  the  others  under- 
stood It;  and  that  he  thought  tbat  all  under- 
stood it  the  same  way.  Crockett  denied  that 
Golucke  &  Foote  had  any  authority,  further 
than  to  draw  the  plana,  and  see  that  the 
buildings  were  in  accordance  with  the  plana 
Under  his  contract  with  Rlden*  Rlden  was 
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to  furnish  the  material  and  the  labor.  Foote 
testified,  among  other  things,  as  to  the  c<xi- 
versati<m  above  mentioned;  that  he  did  not 
remember  anything  said  about  the  brick,  ex- 
cept it  may  be  that  Foote  might  have  told 
him  they  were  buying  them  from  the  Chat- 
tahoochee Brick  Company,  but  he  never  In- 
timated to  him  (Crockett)  that  Crockett  was 
to  pay  for  them,  or  had  anything  to  do  with 
the  paying;  that  he  (Crockett)  did  not  re- 
mCTJber  what  be  said  to  Foote,  and,  U 
Foote  ever  spoke  to  him  about  having  an  ac- 
count with  the  brick  company,  he  did  not 
know  anything  about  it;  tliat  Foote  never 
told  him  anything  about  It,  because  he 
(Crockett)  was  not  to  pay  anybody  but  Biden. 
Every  check  and  all  the  money  he  was  to 
pay  was  to  go  right  Into  Rlden's  hands,  and 
he  (Crockett)  had  no  authority  to  pay  the 
brick  company  or  anybody  else.  Because 
plaintiff  was  allowed  to  prove  by  English 
that  the  books  of  the  plaintiff,  which  were 
in  the  safe  of  the  company  at  its  office  In 
Atlanta,  showed  the  account  sued  upon  to 
be  correct;  that  the  copy  attached  to  Its  dec- 
laration was  a  sworn  copy  from  the  l>ooks, 
and  that  he  knew  the  booka  showed  that 
that  account  was  correct  Defendant  ob- 
jected to  this  evidence,  because  of  the  ab- 
sence of  the  books,  and  that  they  were  the 
b^t  evidence  of  the  charge  of  the  account  to 
the  defendant  It  appeared  from  the  evi- 
dence of  this  witness  that  he  was  not  the 
bookkeeper  of  the  idalntlff,  and  that  the 
books  were  In  the  safe  of  the  plaintiff  at  its 
office  In  the  city  of  Atlanta.  In  a  note  to 
this  ground  the  Judge  below  states  that  this 
evidence  came  out  In  answer  to  def^dant's 
question  about  books,  and  "then  objected, 
to  afterwards,  which  will  be  fully  explained 
by  reference  to  brief  of  evidence."  It  ap- 
pears from  the  bri^  of  evidence  that  the  evl-- 
dence  as  to  what  the  books  showed  was  In 
response  to  the  question  on  cross-examina- 
tion, "Do  you  know  what  your  book  shows 
as  to  accounts  against  Mr.  prockett?','  Be- 
cause the  court  allowed  the  plaintiff  to  prove 
by  O,  W.  Foote  tliat  "be  h^d  some  other 
bills  that  he  wanted  to  take  care  of.  These 
smaller  people  wanted  tbelr  moi^ey  most,  , 
and  he  would  attend  to  them  first.  I  will 
state  to  you  that  all  his  bills  were  approved, 
and  usually  paid  right  there  In  the  office, . 
but  Ml).  Oolucke  can  tell  you  more  about 
that  He  attended  to  the  office  worJ£  Inside. 
I  was  most  of  the  tliqe  outside,  but  was  In 
part  of  the  day  In  the  office.  I  was  looking 
more  to  the  construction  of  the  buildings  for 
various  people  outside.  In  this  way  he 
recognized  our  acts."  The- defendant  object- 
ed to  this  evidence,  on  the  ground  that  the 
payment  of  other  bills,  under  those  circum- 
stances, was  Irrelevant,  and  could  have  noth- 
tug  to  do  with,  the  case  on  trial.  In  counec- . 
tioo  with  this  ground,  there  was  evidence 
that  the  bill  for  the  brick  in  question  was 
brought  into  the  office  of  Golucke  &  Foote, 
through  which  ofQce  bills  were  paid,  and 


the  attention  of  Crockett  was  called  to  this 
bill,  and  "he  (Crockett)  had  some  other  bills 
that  be  wanted  to  take  care  of;  the  smaller 
people  wanted  their  money  most,  and  he 
would  attend  to  them  first."  Because  the 
plaintiff  was  allowed  to  prove  by  G.  W. 
Foote  that  at  the  time  of  the  ctiange  of  the 
contract  between  Blden  and  the  defendant, 
Crockett,  for  building  the  house  in  question, 
the  defendant,  Crockett  "must  have  been 
owing  not  less  than  $800  on  account  of  the 
work  done  by  Biden,  apd  I  think  more  for 
the  material  that  had  gone  into  the  build- 
ing." The  defendant  objected  thereto,  on 
the  ground  that  any  evidence  showing  the 
state  of  accounts  between  the  contractor, 
Rlden,  and  the  defendant  Crockett  at  the 
time  Blden  gave  up  the  ctmtract  for  build- 
ing the  house,  was  Immaterial.  Because, 
over  the  objection  of  defendant  that  the  evi- 
dence was  Irrelevant  the  plaintiff  was  al- 
lowed to  prove  by  G.  W.  Foote,  that  there 
was  no  difference  whatever  between  the  con- 
tract with  Austin  &  Boylston  and  the  con- 
tract made  with  the  Chattahoochee  Brick 
Company,  the  evidence  before  them  Intro-^ 
duced  showing  that  this  contract  with  Aus- 
tin &  Boylston  wa^  one  made  by  Kiden,  and 
upon  which  Crockett,  was  garnished.  In 
connection  with  this  ground,  it  appears  that 
Rlden  had  a  contract  with  AusUn  &  Boyl- 
ston and  that  the  bill  of  Austin  &  Boylston 
was  paid  by  Croclcett  after  the  garnishment 
was  put  upon  the  coutraetor.  As  -to  this, 
Crockett  testified ,  that  he  did  not  pay  the 
account  to  Austin  -&  Boylston;  that  they 
garnished  him,  and  Bld^  could  not  get 
along  unless  he  got  the  money;  and  that  he 
(Crockett)  gave  Riden.  a  check  for  $400,  and 
he  reckoned  Rlden  paid  Austin  &,  Boylston. 
It  appeara  that  the  contract  between  Biden 
and  Austin  &  Boylston  was  for  lumber  for 
the  buildings,  and  Austin  &  .  Boylston  did 
not  require  the  material  to  be  charged  to 
Crockett,  but  it  was  charged  to  Biden. 
Foote  testified,  among  other  things,  that  It 
was  understood  tliat  the  bills  would  be  ap- 
proved through  the  office  of  Golucke  & 
Foote,  and,  when  they  were,  Crockett  would 
settle  them.  Because  the  plaintiff  was  al- 
lowed to  prove  by  £>.  C.  Seis  that  "It  was 
generally  understood  between  Mr.  Crock- 
ett an(}  these  parties  that  he  was  to  pay 
for  those  brick  from  the  Chattahoochee 
Brick  Company,  That's  the  way  I  under- 
stood It.  I  don't  know  how  Mr.  Crockett 
and  the  others  luaderstood  It  I  thought 
they  all  understood  it  the  same  way."  The 
defendant's  objection  thereto  being  that 
what  was  understood  between  the  defend- 
ant and  these  oth^  parties  other  than 
the  Chattahoochee  Brick  Company  was  Ir- 
relevant and  immaterial.  Because  certain 
receipts  for  brick  delivered  to  the  building 
being  constructed  by  Riden,  the  contractor, 
referred  to  in  the  testimony  of  J.  W.  En- 
glish, and  signed  by  parties  not  shown  to 
have  been  in  any  way  connected  with  the 
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defendant,  Crockett,  were  allowed  to  go  In 
eridence.  Defendant  objected  to  them  be- 
cause tiiey  were  not  shown  to  hare  been 
signed  by  Any  person  connected  In  any  way 
with  the  defmdant.  Because  two  tickets, 
dated  Aprfl  16  and  21,  1881,  for  brick  deliv- 
ered, each  signed  by  W.  B.  De  Groat,  oo  the 
back  of  which  the  following  note  of  writ- 
ing was  Indorsed,  were  allowed  In  evidence: 
"Tlie  (>ockett  Job  has  been  stopped  for  want 
of  brick  Blnce  yesterday  morning,  on  comer 
of  Fair  and  Frasler.  I  wish  yon  woold  kind- 
ly send  me  some  at  onc^  as  I  am  compelled 
to  get  the  story  ap  to-morrow.  10,000  will 
flnlsh  It  Tonr^  req^L,  for  (Crockett,  W.  B. 
De  Groat**  '*I  win  need  4  M  more  brick  to 
flnlsh  stcwy.  Please  send  them  to  me  this 
a.  m.,  and  greatly  oblige,  yours,  W.  B.  De 
Oroat"  The  defendant  objected  to  the  note 
or  writing  on  the  back  of  these  rec^pts,  be- 
cause there  was  no  evidence  to  show  that 
W.  B.  De  Oroat  was  the  agent  of  the  de- 
fendant, Crockett,  or  was  authorized  in  any 
way  to  act  tor  him.  TbB  evld^ce  shorn 
that  De  Oroat  was  the  workman  employed 
In  laying  brick  on  the  building.  The  signa- 
ture by  him  to  the  receipts  were  made  be- 
fore Btdoi  had  thrown  np  the  Job.  Other  re- 
ceipts mentioned  above  were  signed  by  Oo- 
Incke&Footeor  by  G<dncke,8omeof  them  be- 
ing signed  by  De  Oroat,  some  by  Blden,  some 
by  "Breckwdl,"  and  several  by  *'3.  P.  Crock- 
ett' These  receipts  were  all  printed  on 
blanlu,  and  the  bhinka  fltled  In  with  penciL 
BreckweU  or  Bnrchell  was  probably  some 
one  laying  brick  on  the  building.  Crockett 
never  really  s^ed  any  of  the  receipts;  did 
not  know  when  they  were  signed,  nor  by 
whom;  and  testified  that  none  oi  them  were 
signed  by  bis  anthcwity.  Because  tlie  court 
replied-  the  evidence  of  the  defokdant, 
Jamea  P.  Ckockett  as  to  what  passed  be- 
tween hhn  and  a  yoting  man  in  the  office, 
who  acted  in  the  name  of  the  Chattahoochee 
Brick  Company,  and  rec^pted  a  check  of  the 
dtfendant  to  the  Chattahoochee  Brick  Com- 
Oompany  for  f  16^  in  payment  for  two  thou- 
sand hard  brick  that  the  defendant  had 
bought  from  the  company  during  the  con- 
tratit,  and  for  which  the,def«idant  had  gone 
to  the  office  and  called  tor,  and  which  check 
was  afterwards  collected  by  the  Chattahoo- 
chee Brick  C<Hnpany,  as  f<^lowB:  "I  told 
him  I  wanted  to  settle  my  bill,  and  the 
looked  up  the  account  and  said  it  was 
f  16.00;  and  I  wrote  him  out  a  chetdc  for  It 
and  he  took  it  and  he  said,  'We  have  beMi 
selling  some  brick  that  went  oa  some  place 
of  yours;'  and  I  said,  *Tou  have?*  and  he 
said,  'Yes,'  and  I  said,  1  dont  know  any- 
thing about  that;  I  reclron  it  was  aU  right; 
it  was  done  by  contract  ^  and  he  said,  'Mr. 
Parrott  said  Hr.  Foote  was  all  right  and  to 
sell  him  all  he  wanted.' "  It  appears  that 
Crockett  had  ordered  2,000  bard  brick,  for 
which  the  check  for  f  16  was  given,  for  some 
well  curbing.  Because  the  plaintiff  was  al- 
lowed to  prov^  on  cross-examination  of  the 


defendant  by  the  plaintiff,  that  H.  G.  H. 
Mtller,  who  completed  the  building  after 
Bfdoi,  the  contractcn*,  gave  up  his  contract 
was  not  a  building  contractor,  but  had  beoi 
a  butcher.  Jailer,  and  a  clerk  In  a  grocery 
store.  The  defendant  objected  to  this  evi- 
dence, on  the  ground  that  it  was  immate- 
rial and  Irrderant 

Error  in  refusing  to  i^ve  In  charge  the  fol- 
lowing written  requests  of  defendant:  "The 
plaintiff  is  not  entitled  to  recover  In  this 
case,  unless  the  evidence  shows  that  the  ma- 
terial claimed  to  have  been  furnished  the 
dtfoidant  waa  upon  hia  contract  made  di- 
rectly by  himself  or  his  authorized  agents. 
(2>  If  it  appears  from  the  evidence  tliat  the 
alleged  contract  of  purchaee  was  made  by 
an  agent  appointed  for  a  particular  purpose, 
and  that  this  act  of  purchase  was  not  with- 
in the  scope  of  that  porpoee,  thia  contract 
woidd  not  be  binding  npon  the  defendant 
unless  it  appears  fnnn  t3ie  evidence  that 
subsequently,  with  knowledge  of  all  the  ma- 
terial facts  aa  to  the  acts  or  sayings  of  the 
alleged  agent  In  making  the  contract  be 
adopted  these  acts  or  sayli^s.  ^  In  this 
case,  before  you  would  be  attthorlsed  to  find 
an  adf^tlon  or  ratificatton  of  these  acts 
of  the  claimed  agent  by  the  defendant  yon 
must  believe  from  the  evidence  that  the  de- 
fendant was  fully  Informed  of  all  the  fkcts 
connected  with  the  alleged  act  of  iraichase. 
(4)  Befere  there  can  be  an  adoption  of  tho 
previous  acts  of  an  nnauthoriced  agent  there 
must  be  evidence  of  knowledge  on  the  part 
of  the  principal,  the  dtf«idant  In  this  case, 
of  all  the  material  facta  as  to  the  act  of  the 
Bg&xL  If  the  material  facts  be  either  sup- 
pressed or  unknown  to  the  prindpal,  the  rati- 
fication Is  invalid." 

Error  in  charging:  **Now,  it  yon  shall  be- 
lieve from  the  evidence  tiiat  U.  Foote,  by 
virtue  of  his  being  the  architect  and  anpo^ 
visor  of  the  bxdldlngs,  went  to  the  Ctaattar 
hoochee  Brick  Omnpany  to  purchase  these 
brick  In  the  name  of  Mr.  Biden,  and  that  die 
Chattahoochee  Brick  Company  reused  to 
credit  Mr.  Biden,*  not  knowing  him,  but  ss 
Mr.  Crockett  was  the  owner  of  tiie  pnqperty, 
they  wonld  be  willing  to  credit  Mr.  Crockett; 
and  then  lb.  Foote  t(dd  them  to  charge 
them  to  Mr.  Groclcett  unless  Mr.  Crockett 
refused  to  have  it  done;  that  he  would  in- 
form him,  and,  if  he  did  not  send  them  word 
that  Mr.  Crockett  had  refused  to  cany  out 
the  contract  that  he  hind  made.-^efused  to 
be  Uable  for  it— then  they  might  driver  the 
hrldk.  Now,  if  yon  believe  from  the  evi- 
dence, that  Mr.  Foote,  before  the  dellvor  of 
any  of  the  brick.  Informed  Mr.  Crockett  of 
all  the  circumstances  that  occurred  between 
him  and  the  Chattahoochee  Brick  Company, 
and  Mr.  Crockett  aasmted  to  that  and  the 
bricks  were  afterwards  d^vered,  that  would 
make  Mr.  Crockett,  In  the  law,  the  original 
contractor;  that  he  contracted  the  debt  orig- 
inally himself;  that  that  credit  was  extend^ 
ed  to  him.  But  It,  on  the  other  hand,  yoo 
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do  not  believe  there  was  a  statement  made 
of  all  the  circumstances  connected  with  It, 
of  the  manner  in  which  this  was  brought 
about,  to  Mr.  Crockett,  or  that  Mr.  Crockett 
did  not  assent  to  it,— ^Id  not  assent  to  the 
arrangement  which  Mr,  Foote  had  made,— 
then,  of  course,  it  would  follow  that  he 
would  not  be  liable.  That  Is  8lmpl7  a  ques- 
tion of  evidence  for  70U  to  decide,  applying 
the  law  I  have  given  you  in  charge  to  the 
evidence."  Alleged  to  be  error  because 
without  evidence  to  authorize  It 

Error  In  charging:  "Now,  there  Is  a  rule 
that  the  Judge  may  ^ve  to  the  Jury  as  to 
how  they  shall  consider  and  treat  the  evi- 
dence. If  the  evidence  in  the  case  Is  con- 
flicting, then  the  Jury  may  found  their  ver- 
dict on  what  they  believe  to  be  a  preponder- 
ance of  the  evidence.  By  the  'preponder- 
ance* Is  meant  the  'greater  weight  of  the 
evidence*;  hence.  If  the  evidence  Is  both 
ways,— that  Mr.  Crockett  did  assent  to  this 
arrangement  on  the  one  side,  and  that  Mr. 
Crockett  did  not  assent  to  this  arrangemrat 
on  the  other  side,- why  then  you  are  to  come 
to  your  conclusion  from  the  greater  weight  of 
the  evidence,  provided  you  cannot  reconcile 
the  evidence  so  as  to  make  it  all  speak  one 
way.  It  is  the  duty  of  the  Jury  to  reconcile 
the  evidence.  If  they  can,  so  as  to  make  It 
all  speak  one  way;  but,  if  they  cannot  recon- 
cile It,  then  the  law  allows  them  to  find,  as  I 
have  stated  to  you,  upon  the  preponderance 
or  greater  weight  of  the  evidence.**  Alleged 
to  be  error  because  it  limits  the  rule  as  to 
the  greater  weight  of  the  evidence  to  a  case 
where  the  evidence  Is  conflicting  on  a  par- 
ticular point  Also  because  it  conflnes  the 
application  of  the  rule  to  a  particular  por- 
tion of  the  testimony,— that  as  to  the  assent 
of  Crockett  to  an  arrangement  made  by  an- 
other witness  In  the  case  on  the  other  side, 
thereby  intimating  that  there  was  a  conflict 
of  evidence  on  this  question,  and  the  find- 
ing of  the  jury  should  be  as  they  should  de- 
termine this  qu^ton. 

Candler  A  Thomson,  for  plaintiff  in  error. 
Jolui  S.  Candler,  for  defendant  In  error. 

FEB  GUBIAM.   Judgment  affirmed. 


(95  Ga.  460) 

SMITH  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1894.) 

LaRCBST— EviDENCB. 

The  charge  being  simple  larceny,  tiie  ev- 
idence of  guilt  not  bein;  satisfactory,  and  there 
b^ng  no  proof  whatever  as  to  valn^  a  nev  trial 
is  ordered. 
(Syllabus  by  the  Conrt) 

Errw  from  dty  court  of  Floyd;  W.  T.  Tom- 
ball,  Judge. 

John  Smith  was  convicted  of  lurceny,  and 
brings  oTor.  Reversed. 

Tbe:followIng  Is  the  <^lal  repwt: 

Smith  waa  «harged  with  the  larceny  of  six 
poplar  saw  logs  belonging  to  the  Harris- 


Hartshorn  Lumber  Company.  He  was  fomid 
guilty,  and,  his  motion  for  new  trial  being 
overruled,  excppted.  The  motion  was  upon 
the  grounds  that  the  verdict  was  contrary  to 
the  evidence,  without  evidence  to  support  It, 
decidedly  and  strongly  against  the  weight  of 
the  evidence,  and  contrary  to  law  and  the 
principles  of  Justice. 

The  evidence  of  the  state  waa  to  the  fol- 
lowing effect:  Some  time  prior  to  the  17th 
of  June,  1893,  Hartshorn  discovered  at 
Camp's  sawmill,  In  Rome,  6a.,  a  raft  of  logs 
claimed  by  defendant.  In  the  raft  he  found 
six  poplar  logs  which  had  the  teand  of  the 
Harrls-Hartsbom  Iiumber  Company,  which 
company  began  business  before  August,  1892. 
Several  other  logs  appeared  to  have  had  a 
brand,  but  it  could  not  be  recognized.  It 
seemed  as  though  the  brand  had  been  oblit- 
erated by  blows  from  something  like  an  axe. 
Etartshom  bad  a  brand-new  hammer  made 
and  sent  up  to  Murray  county,  wh^e 
were  being  cut  by  the  company.  When  trees 
w^e  cut  in  Murray  and  other  counties,  they 
were  sent  down  to  Hartshorn,  and  sawed  up 
into  lumber.  None  of  the  logs  were  cut  in 
Floyd  comity.  The  six  logs  which  Hartshorn 
took  from  Smith's  raft  had  been  cut  in  Mur- 
ray county,  and  not  In  Floyd.  The  logs  were 
branded  with  a  hammer  made  for  the  com- 
pany with  a  special  brand.  Hartshorn  rec- 
ognized the  brand  as  soon  as  he  saw  the 
logs.  Some  were  under  the  water,  and  he 
could  not  see  them.  Logs  were  cut,  and  then 
drifted  out  Into  the  rlv^.  Hartsbran  called 
Printup,  Brown,  and  others  to  look  at  the 
logs  in  defendant's  raft  at  Camp's  mill. 
Hartshorn  had  talked  with  defendant  about 
the  logs  before  Hartshorn  took  them,  and 
defendant  claimed  they  were  his  logs.  De- 
fendant seemed  somewhat  acited.  Some 
time  before  this,  Hartshorn  had  employed  de- 
fendant to  raft  some  logs  tor  the  Harris- 
Hartshorn  Company,  and  knows  defendant 
was  familiar  vrlth  the  brand  of  the  company. 
Printup  and  Brown  testified  corrotKHrating 
Hartshorn  as  to  the  brands  being  those  of 
the  Harris-Hartshorn  Company,  and  as  to  ap- 
pearances  Indicating  that  an  effort  had  been 
made  to  obliterate  some  of  the  brands.  The 
sawyer  of  the  Harris-Hartshorn  Company 
saw  the  raft  of  logs  In  question,  and  identi- 
fied six  of  the  logs  as  belonging  to  the  Har- 
rls-Hartahom  Lumber  Company.  They  had 
the  brands  of  the  company  on  the  end.  He 
could  not  identify  any  more,  but  knows  that 
all  the  logs  belonged  to  the  company.  Tbey 
were  poplar  logs.  Some  were  under  the  wa- 
ter, and  he  could  not  see  the  end&  Camp  tes- 
tified: He  is  the  own^  of  tbe  sawmill.  He 
saw  the  brand  on  the  end  of  one  of  the  logs, 
which  was  the  brand  of  the  Harris-Hartshorn 
Company.  He  could  only  idoitify  one  of  the 
logs  as  belonging  to  the  company.  Defend- 
ant had  Inrougbt  witness  a  raft  of  12  topi  in 
April,  ISBB.  When  witness  saw  this  log  with 
the  brand  on  it  he  told  defendant  the  logs  be- 
longed to  the  Hante-Hartshwtt  Company, 
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and  refmed  to  buy  tbem.  Defendant  claim- 
ed tbe  lofSB.  Witness  saw  only  one  log  ttie 
day  Hartsbom  came  to  lilm  and  claimed 
the  logs,  as  tbey  were  under  tbe  water,  but, 
as  tbe  water  receded,  he  saw  others,  and 
saw  tbe  same  brand  on  them.  It  further  ap- 
peared that  some  time  in  the  spring  of  1883 
defendant  told  one  Riggers  he  would  give 
him  five  cents  apiece  for  any  logs  he  might 
catch  In  the  river  that  were  not  marked. 

For  the  defendant  the  evidence  was  to  the 
following  effect:  One  Morrison  bought  IS 
logs  for  defendant  from  Joe  Harris  in  the 
spring  of  1893,  and  5  from  Green  Rutler. 
Defendant  had  4  1<^  on  Armuchee  creek. 
One  of  the  18  logs  bought  of  Harris  was  not 
used.  This  left  28  logs,  which  Morrison 
rafted  In  May,  1893,  and  brought  down  to 
Camp's  mill  for  defendant  Morrison  did  not 
see  any  brands  on  any  of  those  logs.  De- 
fendant had  notified  him  that  he  had  some 
logs  up  Armuchee  creek,  and  to  look  out  tot 
them  in  time  of  freshets.  Morrison  let  de- 
fendant have  a  boat  to  go  up  Armuchee 
creek  and  get  more  logs.  The  logs  which 
Morrison  bought  ot  Harris  came  off  of  Har- 
ris' place,  and  were  carried  up  the  creek  in 
AprlL  They  lay  on  tbe  bank  for  some  time. 
Those  logs  were  poplar  and  gam.  In  the 
spring  of  1803  defendant  liad  three  logs  lodg- 
ed on  Armuchee  cre^against  the  farm  of  one 
Staten,  and  Staten  saw  defendant  go  after 
them.  In  the  latter  part  of  18^  defendant 
bad  about  three  logs  on  Armuchee  cred£.  and 
tried  to  hire  one  Belman  to  bring  them  down. 
One  Smith  tadped  push  out  two  or  three  of 
these  logs  from  the  bank,  and  start  them 
down.  In  the  last  part  of  1893.  Defendant 
stated  that  be  was  not  guilty  of  stealing  any 
logs  from  the  Harrls-Hartshom  Company; 
that  he  did  not  see  any  brands  on  any  logs 
which  were  booght  for  lUm  by  MorrlscNQ; 
that  all  the  logs  in  that  raft  were  his  logs; 
that  Morrison  bought  18  for  him  from  Har- 
ris, 1  of  which  waa  too  short  and  only  17 
were  put  In  the  raft;  bought  5  from  Green 
Butler,  and  the  other  4  defendant  owned. 

Max  Meyerbardt  and  Geo.  A.  H.  Harris,  for 
plaintiff  In  error.  W.  3.  Xunnally,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.   Judgment  reversed. 


(93  Ga.  5M) 

WHITNEY  V.  GIBSON  et  aL 

(Supreme  Court  of  Georgia.    Dec.  21,  ISM.) 

CoxrucTiXG  EviDBxcE— New  Trial. 

The  eridence  was  conflicting,  but  that 
introduced  for  the  defendants  was  sufficient  to 
BDStain  the  rerdict.  There  was  bo  material  er- 
ror of  law.  and  tbe  newly-discovered  evidence, 
in  view  of  the  counter  sbowing,  woald  aot  prob- 
ably change  tbe  result.  This  court  will  not, 
therefore,  overrule  tbe  discretion  of  tbe  prcsiil- 
iDg  judge,  who  was  satisfied  with  the  vurdict. 
In  refusing  a  new  triaL 

(SyUabns  by  the  Coort) 


Error  from  superior  court,  Newton  comity; 
R.  H.  Clark,  Judge. 

Action  by  S.  N.  Whitney  against  William 
L.  Gibson  and  others.  Verdict  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Tbe  following  is  the  official  repcni:: 

Whitney,  as  transferee  of  Kelly  Bros.  & 
PtHter,  sued  W.  L.  GibsMi  and  B.  a  Pat- 
rick, agent  for  bis  wife,  upon  au  account, 
the  balance  due  being  claimed  to  be  ¥333.48. 
Upon  the  account  there  was  a  credit  for  saw- 
ing of  $273.20.  Defendants  pleaded  "not  in- 
debted"; that  tlie  matters  charged  on  the 
account  were  taken  up  and  bought  by  them 
in  payment  of  money  due  them  by  Kelly 
Bros.  &  Porter  for  sawing  lumber  for  Kelly 
Bros.  &  Porter,  and  the  account  was  thus 
fully  paid  off  before  the  same  was  trans- 
ferred to  plaintiff;  and  that  Kelly  Bros.  & 
Porter  were  indebted  to  them  when  tbe  ac- 
count was  transferred,  and  are  still  so  Indebt- 
ed, $354.55  for  sawing  lumber.  There  was 
a  verdict  for  tbe  defendants,  and,  plaintiff's 
motion  for  a  new  trial  being  overruled,  he 
excepted. 

Tbe  motion  contained  the  g^eral  grounds 
that  the  verdict  waa  contrary  to  law,  evl- 
'  dence,  etc    Also,  because  the  verdict  was 
contrary  to  a  certain  portion  of  tbe  charge 
specified.    Because  tbe  court  erred  in  char- 
:  ging  that.  If  the  jury  believed  from  the  testi- 
I  mony  that  KIrkpatrick,  the  assistant  book- 
keeper of  Kelly  Bros.  &  Porter,  paid  the 
amount  which  Is  credited  upon  tbe  account 
I  (for  sawing)  out  of  tbe  money  that  Kelly 
I  Bros.  &  Porter  owed  him  as  bookkeeper,  that 
j  fact  would  be  a  circumstance  going  to  charge 
notice  to  Porter,  tbe  surviving  partner,  of  tbe 
existence  of  tbe  defeudants'  account  against 
Kelly  Bros.  &  Porter.    Alleged  to  be  error, 
because  the  evidence  did  not  authorize  this 
charge.    Because  the  court  failed  to  charge 
I  that.  If  Kirkpatrick  had  money  on  deposit 
!  with  Kelly  Bros.  &  Porter,  and  took  that 
I  money  at  the  suggestion  of  defendants,  and 
'  paid  it  on  defendants'  account,  that  would 
1  not  have  been  notice  to  Porter,  the  surviving 
I  partner.  In  connection  with  this  ground  and 
I  tbe  ground  last  above,  the  evidence  showed 
1  that  Kelly  Broa  &  Porter  and  W.  A.  Kelly  &■ 
Bro.  were  two  distinct  firms,  the  former  own- 
ing no  land,  and  being  engaged  exclusively 
In  merchandising,  and  the  latter  owning.  In 
addition  to  their  merchandise  business,  some 
land  on  which  the  sawmill  of  defendants 
was  located.    There  was  evidence  for  plain- 
tiff that  defendants  never  sawed  any  lumber 
for  the  former  firm,  for  it  had  no  use  for 
lumber,  but  that  the  latter  Ann  had  erected 
on  its  land  several  bouses;  that  defendants 
j  traded  with  Kelly  Bros.  &.  Porter,  and  what 
'  they  got  waa  charged  to  them  (defendants). 
I  but  not  on  any  sawmill  account;  and  that 
I  Kdly,  one  of  the  firm  of  Kelly  Broo.  &  Por- 
.  ter,  is  dead.    KIrkpatrick  testified  for  plain- 
I  tiff,  among  other  things,  that  the  amount 
I  credited  on  the  account  for  sawing  was  for 
I  sawing  done  by  deCendanta  tor  Um  on  fala 
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land,  after  they  bad  done  tin  sawing  for 
KeU7  ft  Bra;  and  ftaat  Kelly  Bros.  &  Por- 
ter pMd  the  amount  to  defendants  out  at 
tbefr  store  for  tafm.  Defendants  contended 
that  tb^  were  entitled  to  a  farther  credit  tot 
sawing  lumber,  and  Introduced  their  bo(ft  of 
original  entries,  showing  the  account  for 
sawli^  charged  to  Kelly  Bros.  &  Port«. 
Oltwon,  one  of  defendaata.  testified,  among 
other  tilings,  that  he  bought  a  good  many  of 
the  goods  from  Porter,  and  told  him  to 
cha^  them  to  Olbsfm  ft  Patrick  sawmill  ao> 
oonnt.  Patrick  testlfled  tbat  he  bought  a 
good  many  of  the  articles  from  Porter,  and 
had  them  charged  to  Gibson  ft  Patrick,  bnt 
did  not  say  anything  to  Porter  about  any 
sawmUl  account  In  rebuttal,  Porter  testi- 
fied that  be  wu  not  Interested  tu  the  saw* 
mill,  and  had  no  rec(dlecti<m  wiutterer  of 
Gibson  tilling  htm  to  ebaigf  any  of  the  goods 
to  dtfendants*  eawmUi  acuonn^  for  they  bad 
none  tiiat  he  knew  anytitl^g  about  One 
Sbeppard  also  testified  for  plaintiff  tbat  be 
called  on  Gibson  to  settle  the  account  now  in 
BQlt  and  Gibson  UAA  htm  defendants  owed 
the  account  to  Kelly  Bros,  ft  Porter,  but  the 
defendants  had  a  sawmill  account  against 
Kelly  ft  Bra  that  he  wanted  to  work  In  In 
some  way  if  he  could,  and  for  witness  to  see 
if  he  could  not  work  It  in  tn  a  settlement  for 
them.  This  was  soon  after  the  failure  of  the 
firm  of  Kelly  Bros,  ft  Porter.  Olbson  gave  a 
different  rersion  of  this  matter,  claiming  that 
he  told  Sheppard  that  Kelly  Bros,  ft  Porter 
owed  dtfendants  a  bill  for  sawing  lumber 
which  paid  oCt  this  account  Other  grounds 
of  the  motion  for  new  trial  were  because  of 
newly-dlacoTcred  testimony.  In  support  of 
these  grounds  plaintiff  produced  the  affidavit 
of  Sheppard  that  after  the  verdict  Gibson 
told  him  tbat  he  (Gibson)  had  changed  the 
book  of  original  entries  of  defendants,  after 
the  suit  was  brought  from  W.  A.  Kelly  & 
Bra  to  Kelly  Bros,  ft  Porter.  Also  the  affi- 
davit of  Kirkpatrick  that  Gibson  came  to  him 
after  the  suit  was  biV>Dght,  and  asked  him, 
as  as^staut  bookkeeper  of  Kelly  Bros,  ft 
Porter,  to  credit  tbe  books  of  Kelly  Bros.  & 
Porter,  and  give  him  (Gibson)  a  receipt  in 
full  of  tbe  account  sued  on.  Also  affidavits 
as  to  the  Ignorance  of  plaintiff  and  his  coun^ 
sel  of  the  facts  In  tbe  above  affidavits  until 
after  the  trial,  and  their  diligence  In  pre- 
paring for  trial.  By  way  of  counter  show- 
ing defendants  produced  the  affidavit  of  Gib- 
son that  he  did  ask  Kirkpatrick  to  receipt 
him  against  the  account  but  It  was  before 
the  suit  was  brought,  though  after  suit  had 
been  threatened;  that  tbe  reason  he  did  so 
was  that  In  the  winter  before  Kelly  Bros.  & 
Porter  failed  be  called  on  them  for  a  settle- 
ment and  W.  A.  Kelly,  the  leading  and  man- 
aging partner,  told  Kirkpatrick,  the  book- 
keeper, to  mark  the  account  now  sued  on  set- 
tled in  full  on  the  books  of  Kelly  Bros.  & 
Porter,  and  dei>onent  thought  the  bookke^wr 
did  so,  and  tbat  business  was  settled,  so  far 
as  said  account  was  ofmcbmed,  and  knew  no 


better  tUl  after  the  failure  of  Kelly  Bros,  ft 
Porter,  when  he  was  asked  to  pay  the  ac- 
count; that  he  thu  aoeertidned  that  KiA- 
patrlck  had  neglected  to  settle  that  account 
<m  the  books,  and  then  it  waa  he  reminded 
Kirkpatrick  of  what  Kdly  bad  instructed 
him  to  do,  and  of  his  neglect  and  asked  him 
if  be  still  could  not  do  8o..and  give  depmnmt 
a  receipt  against  the  account  which  Kirk- 
patrick refused,  saying  tbe  boc^  bad  gone 
Into  the  hands  of  Whitney;  tbat  no  such 
conversation  occurred  with  Sheppard  as  stat- 
ed In  Sbemtard's  affidavit  and  tbat  be  bad 
had  only  one  conversation  with  Shei^>ard 
since  the  case  was  tried,  which  was  In  the 
presence  of  d^tonenfs  counsel  and  others, 
and  nothing  was  said  which  could  be  con- 
strued to  mean  any  such  thing.  The  plain- 
tiff objected  to  the  reception  of  so  much  of 
the  affidavit  of  Gibson  as  referred  to  any  of 
the  deciaratioDB  made  by  Kelly.  The  objec- 
tion was  overruled,  and  to  this  ruling  also 
plaintiff  excepted.  The  bill  of  exceptions 
does  not  state  what  was  tbe  objection  made. 
Defendants  also  produced  the  affidavit  of  R. 
O.  Patrick  that  some  time  in  the  fall  of  the 
failure  of  Kelly  Bros.  &  Porter  he  and  Gib- 
son called  on  that  firm  for  a  settlement  of 
the  sawmill  account,  and  upon  running  up 
the  accounts  it  was  seen  timt  Kelly  Bros,  ft 
Porter  owed  61t>eon  &  Patrick  for  sawing 
lumber  for  themselves  and  Kirkpatrick  a 
little  more  than.  Gibson  ft  Patrick  owed 
said  firm;  that  Kelly  instructed  Kirkpatrick 
to  settle  the  books,  and  at  the  same  time 
Instructed  hira  to  credit  the  account  with 
the  lumber  sawed  for  Kirkpatrick,  which  h& 
did,  but  did  not  settle  the  balance  of  the 
account;  and  that  deponent  did  not  know, 
till  long  after  the  failure,  that  the  books 
were  still  open.  Plaintiff  objected  to  the  re- 
ception of  this  affidavit  on  tbe  ground  tbat 
deponent  was  acting  as  tbe  agent  of  bis  wife, 
one  of  defendants,  and  was  therefore  Incom- 
petent to  swear  to  any  declarations  made  by 
Kelly  In  referwice  to  settlement  of  the  ac- 
count Kelly  being  dead;  and  further  be- 
cause tbe  affidavit  was  not  in  rebuttal  of 
plaintiff's  affidavit  The  objection  was  over- 
ruled, and  to  this  also  plaintiff  excepted.  De- 
fendants also  produced  the  affidavit  of  W. 
T.  Patrick  that  he  heard  W.  A.  Kelly  tell 
Gibson  that  the  account  now  sued  on  had 
been  paid,  and  not  to  pay  it  again,  and  tliat 
he  (Kelly)  would  see  to  it  that  defendants 
should  not  pay  It  again;  tbat  this  conversa- 
tion occurred  long  after  the  failure  of  Kelly 
Bros.  &  Porter;  and  Kelly  further  said  that 
the  books  were  not  then  in  his  control,  but  he 
would  get  them  soon,  and  straighten  them 
up,  and  mark  the  account  settled  on  the 
books.  To  tbe  reception  of  this  affidavit 
plaintiff  objected,  on  the  ground  that  de- 
ponent Iiad  been  rejected  as  an  incompetent 
witness  on  the  trial,  because  he  swore  that 
he  was  acting  as  the  agent  of  defendant  In 
making  the  original  contract  for  sawing  thl9 
lumber  with  W.  A.  K^y.  one  of  the  firm  of 
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Kelly  Bros.  &  Porter,  K^y  being  dead,  and 
Patrldk  was  therefore  tnoompetent  to  make 
this  affldarlt  Fmtber,  because  the  affidavit 
related  solely  to  the  saylnga  of  Kelly  In  re- 
gard to  the  payment  of  this  account,  long  be- 
fore suit  was  brought,  and  was  therefore  not 
in  rebuttal  of  plalntift'a  Affldavita.  This  ob- 
jection was  oTerrnled,  and  to  this  also  plain- 
tiff excepted. 

T.  Bpeamian  and  B.  F.  Edwards,  for  plaln- 
tUF  in  error.  3.  F.  Rogers  and  L.  L.  Middle- 
brook,  for  defendants  in  error. 

FBR  OUItlAM.   Judgment  affirmed. 


<93  Qft.  461) 

ATLANTA  ST.  B.  00.  t.  WALKEB. 
(Snpreme  Oonrt  of  Georgia.    Oct  30,  1893.) 

Kr8  GbSTAB  —  NBOUSBKCB  sot  DaCLAHED  OK  — 

Opinion  £TiDii.scB  —  Pebhakbkct  or  Ikjukibs 

— RULB  op  ROAI>— V101.AT10K  — ElFBCT  AS  COH- 

TBIBITTORT  MeOLIOEXCB. 

1.  Evidence  tending  to  show  acts  of  negli- 
gence not  .  declared  upon  la  admissible  as  a  part 
of  the  res  gestae  of  the  occurrence  under  inveati- 
gation,  to  explain  the  conduct  of  the  parties  en- 
gaged in  it  Being  admitted,  the  court  should 
charge  the  Jary  that  any  negligence  shown  by 
this  evidence  cannot  be  considered  as  a  direct 
and  Bubstantive  basis  of  recovery;  bat  it  mi^ht 
be  misleading  to  instruct  them,  in  general 
terms,  that  they  would  "have  no  right  to  find 
anything  against  defendant  because  of*  ^e 
same. 

2.  It  Is  not  competent  for  a  party  who,  as 
a  witness,  testifies  to  his  feelings,  pains,  and 
symptoms,  to  state  bis  opinion  that  the  injuries 
which  caused  the  same  are  permanent.  Nor  is 
it,  since  the  cliange  in  the  law  allowing  par- 
ties to  testify  in  their  own  behalf,  competent 
for  a  plaintiff  suinK  for  physical  injnnes  to 
prove  by  his  wife  that  subsequently  to  their 
inSiction  he  freqnently  complained  to  her  of 
pains  and  hurts  resulting  therefrom,  and  stated 
that  he  suffered  a  great  deal. 

3.  "The  rule  of  the  road,"  in  this  state  re- 
qoireB  travelers  with  v^icles,  when  meeting, 
to  each  turn  to  the  right  One  may,  from  mo- 
tives of  conrtesy,  or  for  other  reasons,  waive 
his  right  to  bare  another  observe  this  rule,  bat 
Is  not  bound  to  do  so.  The  fact  that  one  does 
waive  this  right,  and  in  so  doing  drives  into  a 
dangerous  place  in  the  highway,  and  ia  thereby 
injured,  affords  no  excuse  to  a  wrongdoer  who 
caused  tbe  dangerous  place  to  exist,  and  will 
not  prevent  a  recovery  against  tbe  wrongdoer 
by  the  person  so  injured,  if  free  from  negligence, 
and  otherwise  entitled  to  recover. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  eonnty; 
Marshall  3.  Olarke.  Judge. 

Action  1^  Jim  Walker  against  the  Atianta 
Street-Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
rersed. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in 
error.  F.  R.  &  J.  O.  Walker,  for  defendant 
[n  wror. 

BLECKLEY,  C.  J.  1.  The  negligence  al- 
leged In  the  declaration  against  the  defend- 
ant, the  street-railroad  company,  was  In  not 
properly  paving  and  keeping  in  repair  the 
Intnrtor  portions  of  Its  street-railroad  track; 


In  allowing  and  permitting  great  ruts  and 
holes  therein,  near  the  iron  railings  thereof; 
and  In  maintaining  and  allowing  the  said 
iron  railing  greatly  above  tbe  adjoining  In- 
terior of  said  track,  whereby  the  rear  wheels 
of  plaintiff's  dray  were  tjirowa  around,  and 
he  greatly  injured  and  damaged.  The  court 
admitted  evidence,  the  plaintiff  himself  be- 
ing the  witness,  that  "the  street-car  man 
was  whipping  the  horses,  and  coming  posh- 
ing me;  coming  across  that  place,  one  of  the 
hind  wheels  crossing  from  the  left-hand 
side,"  etc.  This  testimony  was  objected  to 
because  there  was  no  pleading  to  warrant 
It  In  admitting  it,  the  court  stated  to  tbe 
Jury  that  It  was  not  admitted  as  a  basis  for 
recovery  by  the  plaintiff  against  the  defend- 
ant, but  as  explanatory  of  the  clrcnmstances 
under  which  the  Injury  occurred.  In  this 
there  was  no  error.  Whether  whipping  the 
horses  was  or  was  not  negllg^ce,  it  was  a 
part  of  the  r^  gestae  of  the  occurrence  un- 
der Investigation,  and  was  relevant  to  ex- 
plain the  conduct  of  those  engaged  In  it 
Nor  was  there  any  error  In  declining  to 
charge,  as  requested,  that  "the  jury  have 
no  right  to  find  anything  against  the  defend- 
ant because  of  the  running  or  movement  of 
cars,  there  being  no  allegation  that  their 
running  was  in  any  way  wrong."  The  court 
sufficiently  guarded  the  jury  against  treat- 
ing the  manner  of  running  tbe  cars  as  a 
direct  and  substantive  basis  of  recovery,  and 
this  was  enough.  Had  the  charge  been 
given  in  the  terms  requested,  the  Jury  may 
have  understood  that  In  making  up  tbeir 
verdict  they  had  no  right  to  consider  tbe 
conduct  of  the  driver  of  the  car.  even  as 
explanatory  of  the  plaintiff's  conduct  on  tbe 
occasion.  It  Is  not  necessary  to  allege  the 
whole  envlrcmment  and  res  gestae  of  the 
transaction,  in  order  to  admit  evidence  of 
the  same,  or  to  authorize  the  jury  to  ccmslder 
and  give  proper  weight  to  each  relevant 
fact  and  circumstance.  When  negligence, 
which,  together  with  the  injuries  sustained 
from  It,  constitutes  a  cause  of  action.  Is 
properly  alleged,  acts  of  defendant,  or  in- 
deed of  any  one  else,  which  tend  to  show 
why  and  how  such  negligence  produced  In- 
jury to  the  plaintiff,  may  be  presented  to  tbe 
jury.  It  often  happens  that  one  set  of  acts, 
in  themselves  lawful  and  right,  contribute 
materially  to  the  production  of  Injury  by  an- 
other set  of  acts,  in  themselves  negligent  or 
wrongful. 

2.  The  plaintiff,  testifying  as  a  witness  In 
his  own  behalf,  after  stating  that  he  had 
suffered  pain  ever  since  the  Injury,  and  was 
still  suffering;  that  be  could  not  lift  as  well 
as  he  did;  and  that,  In  lifting  anything 
beavy,  be  soffored  at  night  from  It;  that  be 
suffered  more  In  cloudy  than  In  fftlr  weather: 
that  there  was  pain  In  his  aidde;  hts  leg 
bone  ached;  and  that  bis  back  hart  him 
evwy  time  he  lifted  any  little  tblngv— was 
allowed  to  give  his  opinion  that  he  would 
feel  the  injury  as  long  as  be  Uved;  tbat  his 
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pain  and  Boffierbif '  V5iiM  be  permanent 
Tbe  view  <tf  the  fMmxt  was  tbat,  as  tbe 
question  of  permanency  was  me  of  opinion, 
tim  plaintiff,  althongb  no  ^wt,  was  emu- 
petmt  to  give  an  opinion  In  oomkectlon  wltih 
Us  reasons  for  It  In  this,  we  think,  the 
court  was  mistaken.  Whether  the  injuries 
and  their  eflCects  were  permanent  or  tempo- 
rary was  certainly  matter  of  opinion;  bat 
the  Jnry,  In  so  far  as  th^  were  maided  by 
^pert  eTidence,  should  hare  been  allowed 
to  form  th^  own  ondnUm,  not  from  that  of 
nonexperts,  but  from  the  facta  as  pcored  by 
the  witnesses.  The  plaintiff  was  competent 
to  testify  to  his  feelinsa,  pain,  and  symp* 
toms,  as  well  as  to  all  the  characteristics  of 
the  injury,  external  and  intemaL  This  was 
the  limit  €t  his  competency,  and  any  opinion 
intimately  arUng  out  of  the  fturts  could 
be  more  saf^  fbrmed  by  the  Jury  than  by 
him.  Scarcely  anything  Is  less  reliable  than 
a  sick  plalntUTs  opinion  ot  his  own  case, 
when  he  la  in  pursuit  of  damages.  True, 
the  Code,  in  section  8887,  declares  that 
**where  the  question  under  examination  and 
to  be  decided  1^  the  Jury,  Is  one  of  opinion, 
any  witness  may  swear  to  his  opinion  or  be- 
lief, giving  bis  reasons  therefor."  Tbe 
class  of  questions  bwe  referred  to  must  be 
such  as  lie  within  the  range  of  common 
opinion,  although  they  may  be  somewhat 
within  the  province  of  scientific  opinion, 
also.  A  fair  Illustration  would  be  the  ques- 
tion of  sanity  or  hisanity.  Any  witness  may 
give  his  opinion  upon  such  questions,  after 
stating  the  facts  on  whUdi  it  Is  founded. 
But  suppMe  the  question  were  whether,  in 
a  giTen  case,  Insanity  was  pennanoit  or 
temporary.  This  would  be  a  question  for 
sdentifle  experts;  and  no  court  would  think 
of  taking  the  opinion  of  an  ordinary  witness 
upon  It,  with  or  without  tbe  facta  on  which 
the  opinion  was  founded.  Such  a  witness 
would  be  competent,  upon  stating  the  tects, 
to  testify  to  his  belief  of  the  sickness  or 
health  of  any  one,  or  that  he  sufCered  pain. 
But  this  Is  a  very  different  matter  from  tak- 
ing bis  opinion  upon  the  question  of  when 
and  how  sickness  wonld  terminate,  or 
whether  a  state  of  pain  would  be  temporary 
or  permanent  Nonexpert  oplnltm  might  be 
relied  on  to  take  the  step  from  observed 
facts  to  a  present  state  or  condlti<m,  but  to 
pass  upon  these  same  facts,  the  present 
state  and  condition  Included,  to  a  probable 
future  state  and  condition,  might  be  within 
tbe  competency  of  expert  opinion  only.  We 
think  this  Is  so,  in  such  a  case  as  the  pres- 
ent more  especially,  where  a  part  of  the 
facts  are  not  objective,  but  wboUy  subjec- 
tive, consisting  of  the  feelings  and  sensa- 
tions of  the  witness  himself,  and  being  ac- 
cessible to  no  other  witness.  How  could 
such  testimony  be  answered?  How  could 
tbe  opinion  of  this  nonexi>ert  be  met  by  a 
conflicting  opinion  of  another  witness  of  ills 
own  class?  No  other  witness  could  possibly 
know  what  bis  sufferings  are  or  have  been, 
v.2ls.E.nc.l — 4 


so  as  to  make  tttem  a  ba^  ct  belief  or  non* 
belleC  as  to  tbelr  permanent  character,  or  as 
to  whether  they  would  be  only  temporary-. 
The  Code  sur^  does  not  intend  that  in- 
ternal facts— tects  of  mere  individual  con- 
sciousness—shall be  used  as  a  basis  of  the 
opinion  which  it  cpatemplates  b»  being  ad- 
missible in  evidence^  where  the  question  is 
(me  of  opinion.  Both  for  this  reason,  and 
because  the  question  on  which  the  witness 
in  this  case  was  permitted  to  give  his  opin- 
ion was  a  scientific  question,  we  think  tbe 
evidence  should  have  been  excluded.  The 
pbUntifl'B  wife  was  permitted  to  testify  to 
his  complaints  made  in  her  hearing.  She 
said  he  complained  cf  his  side  a  great  deal, 
and,  being  told  to  state  all  of  his  complaints, 
she  said  his  head  hurt  him,  and  his  side 
and  his  leg;  be  suffered  a  great  deal.  Such 
evidence  as  this,  by  a  wttaiess  other  tiian 
the  wife  of  a  party,  was  competent  and  ad- 
missible, so  long  as  the  law  excluded  parties 
from  being  witnesses  in  their  ovrn  behalf; 
but  now  that  they  are,  by  statute,  competent 
to  testify,  and  where,  as  in  this  case,  the 
testimony  is  heard  from  the  plaintiff  him- 
self, who  knew  the  facts  of  psln  and  suffer- 
ing, his  wife,  whose  knowledge  of  them  was 
derived  from  hearsay,  was  not  competent  to 
prove  complaints  which  were  no  part  of  the 
res  gestae  of  the  Injury.  The  ground  on 
which  such  evidence' was -formerly  deemed 
competent  was  the  ground  of  necessity. 
That  necessity  no  longer  exists.  The  higher 
and  better  evidence  is  that  of  the  person 
who  has  actual  knowledge  of  the  truth  of 
the  italns  and  other  feelings  to  which  the 
complaints  relate.  This  view  Is  taken  by 
the  court  of  appeals  of  New  York  in  the 
case  of  Roche  v.  Railroad  Co.,  105  N.  Y.  294, 
11  N.  E.  630.  The  reasoning  of  that  case  is 
entirely  satisfactory,  and  applies  as  forcibly 
in  Georgia  as  it  does  in  New  York.  Indeed, 
before  parties  were  made  competent  wit- 
nesses, the  wife  of  the  plaintiff  could  not 
be  heard  to  testify  at  all  In  favor  of  her 
husband.  The  same  statute  which  rendered 
bar  competent  to  testify  for  him  rendered 
him  competent  to  testify  for  himself.  Code, 
{  8854.  From  the  two  errors  in  admitting 
evidence  which  we  have  discovered  and  dis- 
cussed, a  new  trial  results. 

3.  We  wholly  disagree  with  the  counsel 
for  the  railroad  company  as  to  the  effect  of 
the  plaintiff's  deviation  from  "the  rule  of  the 
road."  That  rule  exists  for  the  benefit  of 
travelers,  and  not  for  the  behoof  of  one  who 
has  wrongfully  caused  a  bad  condition  of 
the  road  or  street.  The  wrongdoer  has  no 
right  to  say  that,  "If  you  had  not  waived, 
in  favor  of  another  traveler,  the  place  which 
was  your  due,  the  other  might  have  been 
hurt  but  you  certainly  would  not"  Such  a 
waiver,  whether  from  courtesy  or  for  any 
other  reason,  was  not  negligence  on  the  part 
of  the  plaintiff,  relatively  to  the  defendant, 
and  could  not  prevent  him  from  recovering, 
if  he  was  otherwise  free  from  negligence. 
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The  nile  which  reQtUres  traTelera,  on  meet- 
ing, to  pass  to  the  right,  applies  between 
traveler  and  traveler;  that  Is,  between  those 
who  use  the  road,  and  not  between  them 
and  those  charged  with  making  the  road,  or 
keeping  It  in  repair.  12  Am.  &  Eng.  Enc. 
Law,  957  et  seq.;  Elliott,  Roads  &  S.  618  et 
seq.  There  was  no  error  in  declining  to 
charge  the  jury  aa  requested  in  writing  by 
counsel  for  the  company,  as  set  out  in  the 
fourth  and  fifth  grounds  of  the  motion  for  a 
new  trial.  Jndgment  rereraed. 


m  Ga.  ttS) 

GILMORS      GEORGIA  RAILROAD  & 

BANKING  GO. 
(Snprrae  Court  of  Gecw^  Not.  27. 1883.) 
ABATBMBira— Anothbb  Aotioit  Pekdiko. 
Where,  after  a  jadgmeatof  nonsuit  in  the 
superior  coart,  and  after  the  plaintiff  bad  carried 
the  same  to  the  supreme  court  by  writ  of  error, 
be  brought  another  action  for  the  same  cause  in 
the  superior  court,  while  the  writ  of  error  was 
peodinK,  the  defendant  could  not,  after  the 
plaintiff  had  withdrawn  the  writ  of  error,  urge 
these  facta  successfully  by  plea  in  abatement 
to  the  second  action.  By  withdrawing  liis  writ 
of  error  the  plaintiff  conclasiTeiy  admitted  that 
there  codM  be  no  recovery  tliereoo  in  his  fa- 
vor, and  the  affirmance  of  the  judgment  except- 
ed to  was  a  necessary  l^al  result.  The  admis- 
sion in  ibia  instance  was  in  accordance  with 
the  fact,  for  the  \rrit  of  error  was  so  defectlTe 
tliat  it  could  not  have  withstood  a  motion  by 
the  defendant  in  error  to  dismiss  It. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Columbia  coun- 
ty; H.  C.  Roney,  Judge. 

Action  by  Prince  Gilmore  against  the 
Georgia  Railroad  &  Banking  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed. 

John  T.  West,  for  plaintiff  In  error.  Jos. 
B.  Cummlng  and  Bryan  Camming,  for  de- 
fendant in  error. 

BLECKLEY,  G.  J.  The  first  suit  was  ter- 
minated by  a  judgment  of  nonsuit  in  the 
court  below,  before  the  second  was  brought 
That  judgment  was  final  in  its  nature,  and 
the  writ  of  error  which  was  pending  when 
the  second  suit  was  commenced  was  so 
defective  that  no  reversal  upon  it  conid 
possibly  have  been  had  without  an  express 
or  implied  waiver  of  the  defects  by  the 
defendant  In  error.  Pendley  v.  State,  87  Ga. 
1S«,  13  S.  E.  443.  No  such  waiver  took 
place  while  the  writ  of  error  was  pending. 
Consequently,  at  no  time  previous  to  its 
withdrawal  conid  any  Judgntent  have  been 
rendered  upon  it  except  one  of  affirmance, 
— the  pro  forma  judgment  always  rendered 
when  a  writ  of  error  is  either  dismissed  or 
withdrawn.  In  point  of  fact,  this  writ  of 
error  was  withdrawn,  and  such  a  judgment 
rendered  on  the  day  after  the  second  action 
was  brought  and  before  the  plea  in  abate- 
ment was  filed.  By  withdrawing  it  the 
plaintiff  in  error  conolvslvely  admitted  that 


no  recorerr  ttpon  ft  could  be  hftd.  Ttio  judg- 
ment of  affirmance,  consequent  upon  the 
withdrawal,  took  efltect,  not  from  Its  ovm 
date,  but  from  the  date  of  the  judgment 
below,  which  was  the  subject  of  tdie  affirm- 
ance. It  results  that,  in  adjudicating  upon 
the  plea  In  abatement,  the  court  should  have 
treated  the  first  action  as  terminated  before 
the  second  was  bronght  The  writ  of  er- 
ror was  too  defective  to  create  any  legal 
extension  In  Its  term  of  existence^  Apply- 
ing to  the  writ  of  error  the  principle  of  sec- 
tion 3476  of  the  Code,  It  was  no  obstacle 
to  the  second  snlt;  that  section  declaring 
that  "If  the  first  action  is  so  defective,  that 
no  recovery  can  be  possibly  had,  the  pen- 
dency of  the  former  snlt  vrlll  not  abate  the 
action."  The  court  erred  in  aostalnlng  the 
plea  and  dtsmlaslng  the  action.  Judgment 
reversed. 


(M  Oa.  484) 

JONES  V.  GLOVER. 
(Supreme  Court  of  Georgia.    Dec.  18,  188S.) 
Oabhishvekt— Assto^fMBKT  ov  Finn>— 'Bbvibw 

OP  EVIDBHCB. 

1.  In  order  to  defeat  a  garnishment  on  the 
ground  that  the  debtor  had  made  an  equitable 
assignment  of  the  fund  before  the  garnishment 
was  served,  facta  or  eircuntstances  must  ap- 
pear from  which  it  oould  riglitly  be  inferred  by  a 
jury  both  Uiat  a  complete  eqaity  had  arisen  be- 
tween the  assignor  and  the  assignee  which 
would  support  an  assignment  and  that  these 
two  parties  contemplated  an  immediate  change 
nf  ownership  with  respect  to  the  particular  fnnd 
in  goestion. 

2.  irrospectiTe  of  any  error  in  the  charge 
of  the  court  or  in  its  refusal  to  charge  as  re- 

3 nested,  the  case  had  a  riAt  result    The  evi- 
ence  was  wholly  insufficient  to  warrant  any 
verdict  except  that  rendered  by  the  jury,  and 
there  was  no  error  in  denying  a  new  trisi. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  county; 
R.  Falltgant.  Judge. 

Garnishment  by  F.  W.  Glover,  receiver, 
against  Warren  &  Axson.  M.  L.  Jones  in- 
tervened. From  a  judgment  for  the  receiver, 
Jones  brings  error.  Affirmed. 

Gignllllat  &  Stnbbs  and  Calhoun,  King  & 
Spalding,  t<xt  plaintiff  in  error.  Dennmric  & 
Adams,  for  defendant  in  error. 

BLECKLEY.  C.  J.  1.  The  question  on  the 
merits  was  whether  the  fund  garnished  In 
the  hands  of  Warren  &  Axson  was  the  prop- 
erty of  Maddox  at  the  time  the  garnishment 
was  served,  or  whether  it  was  the  property 
of  Jones,  by  reason  of  the  draft  previonsly 
drawn  by  Maddox,  payable  to  the  order  of 
Jones,  upon  \^'arren  &  Axson,  and  indorsed 
by  Jones  to  Baldwin  &  Co.  Notice  that  the 
draft  would  be  drawn  was  communicated  to 
the  drawees  by  a  letter  from  Maddox,  which 
they  received  before  they  were  served  with 
the  gamisbmeut;  but  this  letter,  althongh  lt 
stated  that  a  trade  bad  t>eeu  made  with 
Jones,  said  nothing  expressly  of  any  assign- 
ment of  the  fund  to  him,  but,  on  the  contnry. 
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HTged  payment  ot  the  (katt,  beoanse  i(  would 
be  unjust  to  keep  blm  (Maddo^  out  of  the 
nae  of  the  money  when  he  needed  It  Bx- 
oejft  the  mwtt  say-so  of  Maddox  In  the  letter, 
ttuxe  was  no  evidence  whatera  of  any  ac- 
tual trade  between  him  and  Jones.  So  far 
as  appears,  the  dra^ring  and  indorsement  of 
the  draft  might  have  been  tat  the  meare  pm^ 
pose  of  ooUectlon  for  the  benefit  of  Maddox. 
When  ui  action  Is  twought  upon  negotiable 
paper  infitvor  of  a  payee  or  Indorsee,  the  pre- 
snmptlon  Is  that  the  plaintiff  iB  a  hoMer  toe 
value:  But  here  there  Is  no  actlcm  on  the 
draft  ttsdf  or  (u  the  Indorsement;  but  the 
draft  Is  sought  to  be  used,  not  as  evidence  of 
title  to  ttie  paper,  but  aa  evidence  of  owner- 
shl]^  legal  or  equitable,  of  the  fund  in  con- 
troversy. Tbe  draft  was  not  drawn  e3^!«sB- 
ly  Ml  this  fund  ot  any  other,  but  purptnrted 
to  be  toe  value  received,  and  directed  the 
amount  to  be  charged  to  account  of  the 
drawer.  In  form  and  effect,  it  was  a  bill  of 
exchange  by  Maddox  uiHm  Warren  &  Axson, 
and  In  Itself  <^d  not  operate  as  an  aBSign- 
ment  of  the  fund.  Baer  v.  English,  84  Ga. 
403,  11  8.  D.  46S»  and  cases  dted;  Haas  v. 
Banfe,  91  Oa.  307,  18  S.  E.  18&  It  was  evi- 
dence tending  to  show  an  equitable  assign- 
ment; and,  together  with  the  letter,  bad  there 
been  evidence  that  some  actual  trade  had  been 
made  between  Maddox  and  Jones  embracing 
a  change  of  beneficial  ownership  In  this  fund, 
would  have  been  snfilcleut  to  establish  such 
an  assignment  But,  as  the  case  stood  before 
tlie  Jury,  one  of  the  material  elements  of  an 
equitable  assignment— namely,  a  oonsldera- 
tlon  pasalng  from  Jones  to  Maddox— was 
wuitlng.  There  was  nothing  for  the  Jury  to 
look  to  as  evidence  of  any  condderatioo  ex- 
cept what  Maddox  affirmed  In  the  draft  and 
In  the  letter,— In  the  draft,  that  It  was  drawn 
tw  value  received;  end  In  tbe  letter,  that  he 
bad  made  a  trade  with  Jtmes,  Had  these 
same  avnesions  been  need  In  an  e^Hress  as- 
signment cS  the  fund,  or  If  such  an  astfgn- 
ment  had  been  connected  with  them  in  the 
draft  or  the  letter,  they  could  and  would  have 
been  taken  as  iwima  fade  tnie,  for  In  that 
ease  an  Intentitm  to  assign  the  fnnd  vrould 
hare  appeared  othoiwlse  than  inference. 
When  the  intention  to  assign  Is  to  be  Inferrsd 
from  other  fiiets,  all  tbe  facts  requisite  to 
form  a  basis  for  the  Inference  must  be 
proved.  Nonm  of  them  can  be  takm  aa  true 
merely  because  they  are  recited  In  documents 
which  might  have  been  concocted  by  a  deb^ 
or  for  the  sole  purpose  of  withdrawing  his 
mtoey  from  a  custody  In  which  it  was  ex- 
posed to  the  reach  of  bis  creditor  by  means 
of  garnishment  In  order  to  infer  an  equl- 
table  assignment,  such  facts  or  circumstances 
must  appear  as  would  not  only  raise  an  eqni^ 
ty  between,  the  assignor  and  assignee,  but 
show  that  the  parties  contemplated  an  imme- 
diate change  of  ownership  with  respect  to  the 
particular  fund  In  question;  not  a  change  of 
ownership  when  the  fund  lAiouId  be  cdlected 
or  reallaed,  but  at  the  time  of  the  transac- 


tion rdled  upon  to  constitute  the  assignment 
Had  there  been  proof  of  an  actu^  considera- 
tion paid  or  promised  by  Jones  for  the  draft, 
a  Jury  could  well  have  made  the  Inference 
Arom  that  and  the  other  facts  that  an  inten- 
tion existed  when  the  draft  was  drawn  to 
make  Jones  the  owner  of  the  fund,  and  to  di- 
vest Maddox  of  the  substantial  ownership  of 
the  same,  though  his  legal  title  would  stUI 
have  been  intact  It  appears  from  the  bill  of 
exceptlocs  that  Maddox  and  Jones  were  both 
in  court  when  the  case  was  tried,  but  neltho- 
of  them  testified.  Tbeir  silence  was  strongly 
corrob<n«tiTe  et  the  Hieory  that  the  draft 
was  witliout  conidderatlon;  that  no  asslgn- 
moit  of  the  fund  was  actually  intended;  and 
that  the  collection  attempted  was  for  the  ben- 
efit of  Maddox. 

2.  The  VOTdict  ct  the  jury  was  cnrect;  the 
evidence  was  insufficient  to  warrant  any  oth- 
er; and,  whether  the  court  ought  to  have 
charged  more  or  less  than  he  did,  there  was 
no  error  In  denying  a  new  triaL  Judgment 
affirmed* 


<93  Ga.  543) 

WESTERN  UNIQN  TEL.  CO.  v.  POWER. 
(Sapreme  Court  of  Ge<H^a,  Feb.  26,  1804.) 
TsLEOKAra  Cohfaxies— Pathssit  kw  Bbrviob 

1.  Where  the  sender  of  a  telegraphic  mes- 
sage tenders  prepayment,  and  then  withdraws 
the  tender,  and  takes  the  money  off  with  him, 
saying  tbe  message  onght  to  be  paid  for  by  the 
Bende*;,  the  tmder  coonts  for  nouiing. 

2.  Payment  for  a  "service  message"  is  not 
payniGut  for  another  message  prerlously  sent. 
Pnrment  to  a  "meanage  boy,"  who  presents  a 
bill,  will  be  payment  to  tbe  ciHnpanr  if  the  bill 
relates  to  a  message  delivered  with  the  bill; 
but,  if  it  relates  to  some  other  message,  there 
oueot  to  be  evidence  of  the  boy's  aathority  to 
collecL 

(SyllabuB  by  the  CourL) 

Error  from  superior  court,  Cobb  county; 
G.  F.  Gober.  Judge. 

Action  by  T.  D.  Power  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Dorsey,  ;^wster  &  Howell  and  Clay  & 
Blair,  for  plaintiff  in  error.  W.  R.  Power, 
for  defendant  in  error. 

SIMMONS,  J.  The  plaintiff  In  the  court 
below  recovered  agalnsc  tbe  telegraph  com- 
pany tbe  statutory  penalty  for  failure  to 
transmit  and  deliver  a  dispatch  with  due  dili- 
gence. The  d^endant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  It  ex- 
cepted. 

Under  the  statute  nptm  which  this  action 
Is  based,  no  recoveiy  of  the  penalty  can  be 
had  for  any  act  w  omlstion  of  the  telegraph 
company  which  precedes  payment  or  tendei 
of  tbe  usual  charge  for  transmission  and  de- 
Uwy.  Until  sudi  paymoit  is  made  or  ten- 
d^ed,  no  liability  to  the  penalty  arises  under 
the  statute;  and  UOs  condltimi  is  not  dls- 
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pensed  with  the  company's  undertaking 
to  render  the  service  without  prepayment,  or 
by  recelTlng  payment  upon  its  dellTcry  of 
the  message.  Langley  v.  Telegraph  Co.,  88 
Ga.  777,  15  S.  E.  291.  The  evidence  in  the 
record  failed  to  establish  compliance  with 
this  reauirement  of  the  statute.  The  dis- 
patch was  sent  as  a  "collect  message,"  and 
was  paid  for  by  the  sendee  when  the  com- 
I>any  delivered  it  The  sender's  offer  of  the 
money  to  pay  this  charge  when  he  presented 
the  message  to  the  company's  agent  for 
transmission  counts  for  nothing  as  a  tender, 
as  he  withdrew  the  offer  upon  the  agent's 
consenting  to  send  the  message  without  pre- 
payment. His  evidence  on  this  point  was 
that  when  be  handed  the  message  to  the 
agent,  and  vra.B  told  that  the  charge  was  25 
cents,  he  placed  that  amount  on  the  desk, 
and  remarked  tliat  the  person  to  whom  the 
mess.T,ge  was  addressed  ought  to  pay  It,  and 
the  agent  said.  "All  right,"  and  gave  him 
back  the  money.  His  taking  back  the  mon- 
ey,  tinder  these  circumstances,  was  cleai'ly  a 
withdrawal  of  the  tender.  It  was  argued 
that  the  evidence  shows  that  he  paid  this 
cliarge  afterwards,  on  the  day  preceding  that 
on  which  the  message  was  delivered  to  the 
sendee.  His  testimony  as  to  the  "payment 
made  then  Is  as  follows:  "On  the  next  day 
[after  the  company  received  the  message]  the 
message  boy  of  defendant  came  to  me  with  a 
service  message,  and  presented  a  bill  for 
twenty-five  cents.  I  paid  it.  He  took  the 
twenty-five  cents,  and  went  back  into  the 
office.  I  sent  no  other  telegram,  and  no  oth- 
er telegram  was  sent  to  me.  I  do  not  know 
that  the  defendant  received  the  twenty-five 
cents."  There  is  nothing  else  in  the  record 
to  show  that  this  bill  came  from  the  defend- 
ant, or  what  it  was  for.  If  the  payment  re- 
lated to  the  message  which  the  plaintiff  de- 
livered to  the  defendant  on  the  day  before, 
that  fact  ought  to  have  appeared  distinctly, 
but  the  evidence  tails  to  show  that  the  pay- 
ment had  anything  to  do  with  that  message; 
Indeed,  there  is  more  reason  for  supposing 
that  It  related  to  the  "service  message"  with 
which  the  bill  was  presented.  But,  If  it  did 
relate  to  the  message  of  the  day  before,  there 
was  no  evidence,  so  far  as  api>ears  from  the 
record,  of  any  authority  on  the  part  of  the 
boy  to  collect  for  the  message.  Of  course, 
where  one  who  Is  employed  by  a  t^egraph 
company  to  deliver  messages  presents  a  bill 
from  the  company  for  the  charges  claimed  to 
be  due  upon  a  message  which  he  delivers 
with  the  bUl,  it  will  be  Implied  that  the  com- 
pany authorized  him  to  receire  payment,  If 
nothing  appears  to  the  contrary;  but.  If  the 
bill  relates  to  some  other  message,  there 
ought  to  be  eridence  of  such  authority.  The 
mere  fact  that  he  Is  an  employ^  of  the  com- 
pany, authorised  to  collect  charges  due  on 
messages  which  are  Intrusted  to  him  for  de- 
livery, does  not  warrant  the  inference  that 
he  is  authorized  to  collect  for  other  mes- 
sages  Ul8  presentation  ot  a  bill  pmportlng 


(Ga. 

to  come  from  the  company  wonid  prove 
nothing.  In  the  absence  of  other  evidence 
showing  tliat  it  was  a  genuine  bill  of  tiie 
oompany.  Indeed,  It  has  been  held  that  the 
presentation  by  an  «rmployd  of  a  genuine  bill 
of  his  employer  t»  tnsnfflcient,  without  more, 
to  show  that  he  is  authorized  to  receive  pay- 
ment Mechem,  Ag.  S  837.  In  the  case  of 
Luckle  V.  Johnston,  89  Ga.  321,  15  8.  E.  459, 
other  circumstances  besides  these  were 
shown.  We  are  of  tlie  opinion,  therefore, 
that  the  evidence  In  tills  case  does  not  war- 
rant the  verdict,  and  a  new  trial  should  be 
granted.   JndgmMit  reverseO. 


(M  Or.  480) 
MILLER  T.  WESTERN  &  A.  R.  00. 
(SuDreme  Court  of  Georgia.    Nov.  6.  1893.) 

WlTNBSS— EtIDBHOB  OF  ChaRAOTBB  — RSVIBIT  OH 
APPSAL. 

1.  A  witness  who  is  not  Impeached  other- 
wise than  hj  disproving  the  trutli  of  his  evi- 
dence, or  by  testunony  tending  to  disprove  it, 
cannot  be  supported  by  proof  oiliu  general  good 
character. 

2.  The  eridence  being  eonflicttng,  and  no 
wror  of  law  committed,  there  was  no  abuse  of 

discretion  in  overruling  the  motion  for  a  new 

trial. 

(Syllabos  by  the  Court) 

Error,  from  city  court  Atlanta;  T.  P. 
Westmoreland,  Judge 

AcUoa  by  Frank  Miller  against  the  West- 
ern ft  Atlantic  Railroad  Company.  Judg- 
ment for  deffflidont  and  plaintiff  brings  er- 
ror. Affirmed. 

Blgby,  Reed,  Berry  &  Foote,  for  i^ntlff 
In  error.   Payne  ft  Tye,  tot  defmdant  In 

error. 

BLECKLET,  0.  J.  Reading  section  3874 
of  the  Oode  alone,  It  might  be  thought  that 
a  witness  Impeached  by  any  means  could  be 
sustained  by  proof  of  character,  for  the  lan- 
guage is:  "The  witness  may  be  sustained 
by  similar  proof  of  cliaracter."  But  it  is 
obvious  that  this  section  is  to  Iw  read  in  con- 
nection with  the  preceding  one,  and,  by  read- 
ing tliat  we  ascertain  what  sort  of  a  witness 
is  referred  to.  The  language  of  the  section 
is:  "To  prove  general  bad  chai'scter,  the 
impeaching  witness  should  be  first  asked  as 
to  his  knowledge  of  the  general  character  of 
the  witness,  and  next  as  to  what  that  char- 
acter Is,  and  lastly,  he  may  be  asked  if,  from 
that  character,  he  would  t)eileve  him  on  his 
oath."  Thus,  it  appears  that  "the  witness" 
referred  to  in  section  3874  is  not  any  witness 
whatever,  but  some  witness  who  has  been 
impeached  by  proof  of  general  bad  charac- 
ter. This  constmctlon  la  upheld  by  the  pro- 
TlGdons  of  the  next  succeeding  section,  wtilch 
says:  "A  witness  impeached  by  proof  of 
contradictory  statements  may  be  sustained 
by  proof  of  general  good  character."  This 
provision  would  be  wholly  unnecessary  and 
supeiflnons  if  it  was  the  intention  of  section 
3874  to  allow  ai^  witness  wliateT«r,  when 
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Impeached,  to  be  sustained  by  proof  of  char- 
acter. Whatever  authorities  elsewhere  may 
say  on  this  subject,  in  Georgia  It  has  never, 
80  far  as  we  are  aware,  been  considered  as 
law  that  a  witness  impeached  by  disproving 
the  truth  of  his  evidence,  but  not  otherwise, 
could  be  sustained  by  evidence  of  his  good 
character.  It  would  certainly  multiply  wit- 
nesses enormously,  and  greatly  lengthen  out 
trials,  If,  upon  every  occurrence  of  material 
conflict  In  testimony,  the  general  charactw 
of  all  the  conflicting  witnesses,  without  any 
direct  attack  npw  character,  should  be  treat- 
ed as  Involved,  and  ot>en  to  vindication. 
What  might  be  done  on  one  side  of  the  con- 
flict might  also  be  done  on  the  other,  for  It 
could  not  be  known  beforehand  which  set 
of  conflicting  witnesses  would  be  b^ieved  by 
the  jury,  and  one  set  would  apparently  be 
as  much  Impeached  by  the  conflict  as  the 
other.  The  consequence  would  be  that  when 
one  witness  said  "No,"  and  another  "Yes," 
touching  the  same  matter,  each  of  them  could 
be  supported  by  evidence  of  good  character, 
and  the  result  of  such  support  would  leave 
their  credit  Just  where  It  stood  before.  The 
trial  court  was  correct  in  rejecting  the  evi- 
dence sought  to  be  introduced.  In  McEwen 
V.  Springfield,  64  Ga.  159,  and  Pnlliam  v. 
Cantrell,  77  Ga.  563,  3  S.  E.  280,  the  support- 
ing evidence  was  admissible  because  in  re- 
ply to  evidence  of  cmtradtctory  statements. 
In  Dowllng  V.  Feeley,  72  Oa.  667(6),  tbe  ftictB 
are  not  reported. 

2.  The  rest  of  the  case  is  mere  matter  of 
fact,  and  the  Jury  have  settled  it.  Judg- 
ment affirmed. 


(98  Oa.  my 

WANDO  PHOSPHATE  CO.  et  aL  T.  PARE- 
BB. 

(Supreme  Court  of  Oeoxgia.    Nov.  70, 1883.) 

AasNT— KwBT  TO  Dunm  PitaroiPix'i  Titl»- 

CoxvBBsiOK  or  Nova. 

1.  Under  the  Code  (section  2188),  an  agent 
caoDot  dispute  his  principal's  title  except  in  such 
cases  where  legal  proceedings  at  the  instance 
of  others  have  been  commenced  aKaioat  him. 
It  follows  that  one  in  iKwsesslon  of  a  promis- 
sory note  as  agent  for  another  is  not  cut  off 
from  restoring  the  note  to  his  principal,  though 
a  demand  upon  him  for  the  now  has  oeen  made 
by  another  claimant  Even  if  the  latter  turns 
out  to  be  the  true  owner,  it  is  no  conversion  of 
the  note  by  the  agent  for  him  to  decline  com- 
pliance with  the  demand  on  the  ground  that  he 
IS  a  mere  agent,  and  for  the  sole  purpose  of  re- 
storing the  note  to  his  principal,  which  purpose 
be  executes  before  any  action  is  brought  against 
him.  If  one  innocently,  and  in  ignorance  of  the 
true  ownenhip,  gets  possession  of  a  mere  chose 
in  BCtloiL  not  claimii)g  for  himself  any  Interest 
therein,  he  does  no  wrong  to  the  real  owner  by 
surrendering  possession  to  the  person  from 
whom  he  derived  it,  provided  he  acts  promptly 
and  before  any  suit  bad  been  brought  against 
him,  BO  as  to  malce  it  obligatory  upon  Imn  to 
contest  the  title  or  right  to  possession. 

'  2.  Where  a  case  nas  certainly  bad  a  right 
result  on  the  merits,  any  misdirection  by  the 
court  is  no  cause  for  a  new  trial. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  De  Ealb  county; 

It.  H.  Clai  k.  Judge. 

Writ  of  error  by  the  W^ndo  Phosphate 
Company  and  others  from  a  Judgment  In  fa- 
vor of  W.  B.  Parker.  Affirmed. 

J.  N.  Qlenn,  for  plaintiffs  in  error.  Jno. 
B.  Steward,  tot  defendant  In  error. 

PEXt  CURIAM.   Judgmmt  affirmed. 


(98  Q«.  41S) 
FINOAMNON  V.  STATE).- 
(Snitfune  Gonrt  of  Georgia.    Dee.  S,  1893.) 

IHTOXICATINO  IiIQOORS-^FlILUKfe  TO  PaT  SPSCIAI.< 
Tax. 

Since  the  passage  of  the  act  of  December 
21.  1S90  (1  Acts  1890-91,  p.  128),  rendering  it 
unlawful  to  sell  spirituous  liquors'  in  any  quan- 
tity whatever  wltnout  first  obtaining  a  license, 
the  phrase  "dealers  in  spirituous  liquors,"  when 
used  in  a  statute,  comprehends  all  persous  who 
sell  such  liquors  in  any  quantity.  Consequent- 
ly, the  fifteenth  clause  of  the  second  section  of 
the  general  tax  act  of  1892  is  to  be  construed 
as  impostDg  the  tax  therein  specified  upon  deal- 
ers who  sen  by  wholesale,  in  the  original  pack- 
ages, com  whisky  of  their  own  manufactore  in 
this  state,  the  same  as  upon  other  dealen  in 
such  liquors. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Coweta  county; 
S.  W.  Harris,  Jwlge. 

O.  B.Flncamion  waa  convicted  for  fallli^  to 
register  and  pay  the  fq;)eclal  tax  aa  Ugoor 
dealer,  and  brings  arm.  Affirmed. 

The  foIlowlDf  la  the  official  r^ort: 

The  plaintiff  In  error  was  Indicted  for  fall- 
ing to  register  with  the  ordinary  of  Ooweta 
coun^,  and  to  pay  the  special  tax  required 
by  law  of  a  dealer  in  spirituous  and  malt  llq- 
noxB.  The  court  charged  the  Jiiry  that,  un- 
der tbe  facts  aa  wsreed  on,  the  defendant  was 
a  dealer  under  the  statate,  and.  as  spcb,  was 
guilty.  A  new  trial  waa  moved  for  and  de- 
nied, and  the  defendant  excited.  The 
agreed  facta  are:  "Defendant  baa  given  bond 
as  required  of  dlatillera  by  United  Statea  law; 
sells  only  distilled  llquora  of  Jiis  own  produc- 
tion, at  the  place  of  manufacture,  In  the  wlg- 
Inal  packages,  to  wtalcb  tax  atampa  are  fixed; 
sella  from  government  warabonse  only,  and 
haa  no  place  of  bnalness  for  carrying  on  busl- 
neaa  of  a  dealer  in  aplrltnooa  liqni^  but  sells 
to  mrlous  deaios  directly  from  bla  diatlllery; 
dellvera  It  at  d^t  or  place  of  busUkeaa  of  lo- 
cal dealers;  8^  only  In  original  packacea  of 
ten  gallons  and  upward;  dlatlUerr  in  Coweta 
county;  haa  failed  to  register  name  and  ^ace 
of  bnalneea  with  ordinary  of  Comta  county, 
and  failed  to  pay  tax  required  of  dealers; 
whisky  made  of  com."  Tba  ease  waa  not 
brought  to  the  supreme  court  in  the  manner 
prescribed  by  the  act  of  1889,  but  acc(n^g 
to  the  law  In  force  before  that  act 

Atkinson  &  Hall,  for  platuttCT  In  error.  T. 
A.  Atkinson,  Sol.  Gen.,  and  J.  M.  Terrtil,  tot 

the  State. 

PSR  CURIAM.  •  Judgment  affirmed. 
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(U  Oa.  8S1) 

GORDON  T.  STATE. 
(Sapreme  Coort  of  Georgia.    Dec.  18,  1808.) 
Kape— Capacitt  to  Commit—Presdmptionb. 

1.  PreBumptiTelj,  a  boy  nnder  the  age  of  14 
7ean  is  pbysically  incapable  of  committing  the 
crime  of  rape,  and  beace  it  is  incumbent  apon 
the  state  to  prove  his  capacity,  in  order  to  war- 
rant a  conTiction  for  the  offense  of  assault  with 
Int^t  to  commit  a  rape. 

2.  Upon  the  trial  of  a  boy  between  the  ages 
of  10  and  14  years  for  any  offense  it  is  not  er- 
ror to  give  in  charge  to  the  jury  section  4294 
of  the  Code.  That  section  relates  alone  to  men- 
tal capacity. 

(SyllaboB  by  the  Court) 

.  Error  from  snperior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Dtdc  Gordon  was  convicted  of  asBault  with 
intent  to  rape,  and  brings  error.  Reveraed. 

Geo.  A.  H.  Harris,  for  plaintiff  In  error. 
W.  J.  Nunnally,  Sol.  Gen.,  for  defendant  In 

error. 

SIMMONS,  J.  By  the  common  law  of  Eng- 
land, a  boy  under  14  years  of  age  cannot  be 
conrlcted  of  rape.  In  Hale's  Pleas  of  tbe 
Crown  It  Is  said  that  an  Infant  under  that 
age  "Is  presumed  In  law  to  be  unable  to  com- 
mit a  rape,  and  therefore,  It  seems,  cannot  be 
guilty  of  it;  and  though,  in  othei*  felonies, 
malltia  supplet  aetatem  In  some  cases, 
*  *  •  yet  It  seems,  as  to  this  fact,  tbe  law 
presumes  him  Impotent,  as  well  as  wanting 
in  discretion."  Volume  1,  p.  620.  This  pre- 
sumption of  physical  Incapacity  is  based  up- 
on tbe  fact  that  in  England  puberty  is  very 
seldom  attained,  among  males,  under  that 
age.  The  age  of  puberty,  however,  Is  gov- 
erned to  a  great  extent  by  race  and  climate, 
and  it  la  well  known  that  in  this  country, 
and  especially  in  the  southern  part  of  ft,  in- 
stances Of  puberty  among  boys  under  14 
years  of  age  ore  not  uncommon.  If  the  com- 
mon-law rule  on  this  subject  were  adhered 
to  in  this  state  to  the  extent  of  treating  the 
presumption  as  conclusive,  it  would  afford  Im- 
luuntty  to  a  large  number  of  persons  capable 
of  committing  rape,  or  who  have  actually  com- 
mitted It,  and  thus  in  many  instances  defeat 
the  ends  of  justice.  The  common  law  was 
adopted  in  this  state  so  far  only  as  applica- 
ble to  the  conditions  existing  here  (see  Tur- 
ner T.  Thompson,  68  Ga.  271),  and,  there  be- 
ing no  statute  of  Georgia  establishing  any 
presumption  of  this  kind,  tbe  rale  In  ques- 
tion, in  so  far  as  It  treats  tbe  presumption  as 
conclusive,  cannot  be  regarded  as  a  part  of 
tbe  law  of  this  state.  The  rule  has  to  this  ex- 
tent been  held  inapplicable  In  other  states, 
i'eople  V.  Kandolph,  2  Park.  Cr.  R.  174;  Hell- 
man  T.  Com.,  84  Ky.  457,  1  S.  W.  731;  Wil- 
liams T.  State,  14  Ohio,  222;  Wagoner  t. 
State.  6  Lea,  352;  and  see  McKinny  t. 
State.  29  Fla.  505,  10  South.  T32.  In  none 
of  the  atates,  however,  except  Louisiana,  ao 
far  as  we  have  been  able  to  ascertain,  has  It 
be^  held  that  there  Is  no  presumption  at  all 
aa  to  the  Incapacity  of  boya  under  that  age; 


and  the  reason  assigned  for  so  holding  In 
Louisiana  Is  that  In  that  state  "a  loi^e  ma- 
jority of  youths  attain  puberty  before  the 
age  of  fourteen  years."  State  v.  Jones,  39 
l4L  Ann.  985,  3  South.  57.  It  cannot  be  s^d 
that  this  is  so  in  Georgia;  on  tbe  contrary. 
It  is  quite  probable  that  a  large  majority  of 
youths  in  this  state  do  not  attaJn  pul}erty  un- 
til after  that  age.  We  think  the  proper  rule, 
aa  applicable  to  the  conditions  existing  In 
this  state.  Is  that  announced  by  the  courts 
of  other  states  In  the  decisions  above  refer- 
red to,  namely,  that  there  is  a  presumption  of 
physical  incaiucity  as  to  all  boys  under  the 
age  of  14;  but  that  this  is  merely  a  prima 
facie  presumption,  subject  to  be  rebutted  by 
proof.  Thus  modified,  we  think  the  presump- 
tion la  Just  and  reasonable;  certainly  not 
less  so  than  tbe  presumption  recognized  by 
our  law  aa  to  the  mental  Incapacl^  of  boys 
ondOT  that  ai:e.  There  has  been  some  ques- 
tion as  to  whether  this  rule  applies  also  to 
assault  with  Intent  to  rape,  but  we  think  the 
l>etter  opinion  is  that  It  applies  to  both  of- 
fenses. See  discnsslcn  of  this  question  in 
People  r.  Randolph,  2  Park.  Or.  R.  213.  See. 
also.  Rex  T.  Groombridge,  7  Car.  &  P.  582 ;  Rex 
r.  Eldershaw.  8  Car.  &  P.  390;  Reg.  v.  Philips. 
8  Car.  &  P.  736;  WlUlama  r.  State,  14  Ohio. 
222;  1  Bish.  Cr.  Law  (Ed.  1892)  8  74C(2). 
The  evidence  In  this  cose  being  uncontradict- 
ed that  tbe  accused  was  under  14  years  of 
age  at  the  time  the  offense  was  alleged  to 
have  been  committed,  we  think  the  court 
ought  to  have  given  In  charge  the  instruction 
requested  on  this  anbjcct.  aa  set  out  In  tbe 
fourth  ground  of  the  motion  for  a  new  trial. 
There  being  no  proof  of  actual  capacity,  and 
there  being  room  for  doubt,  under  tbe  evi- 
dence, as  to  whether  tbe  accused  Intended 
or  was  attempting  to  oonunlt  rape»  tbla  er- 
ror requires  a  reversal  of  the  judgment  deny- 
ing a  new  trial. 

2.  Upon  the  trial  of  a  boy  between  the  ages 
of  10  and  14  yean  for  any  offenae  it  is  not 
error  to  give  in  tehai^  to  the  jury  section 
4294  of  the  Code.  That  -aectjon  relates  alone 
to  mental  capacity.   Judgment  reversed. 


(94  OA.  39S> 

DT7KES  V.  STATE. 
(Supreme  Court  of  Georgia.    March  6. 1894.) 

FORGBRT— ISDICTMEST— ISTBST. 

An  Indictment  for  forgery  which  does 
not  allege  the  making  or  fabrication  of  any- 
thing, but  which  sets  ont  the  fraadalent  utter- 
ing of  a  forged  bank  check  in  the  terms  of  sec- 
tion 4447  of  the  Code,  is  founded  upon  that  sec- 
tion, and  need  not  allege  an  intent  to  defraud 
any  particular  person.  If  any  holding  to  the 
contrary  is  dedudble  from  the  case  of  Williams 
V.  State,  51  6a.  535.— a  decirion  by  two  jadges 
only ^— such  holding  is  unsound,  and  will  not  be 
followed. 
(Syllabus  by  the  ConrL) 

Error  from  superior  court,  Bibb  county; 
J.  M.  Griggs,  Judge. 

Columbus  Dukes  was  convicted  of  forgery, 
and  brings  error.  Afllrmed. 
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The  followl&E  is  tbe  official  r^rt: 
Golumbna  Oukea  was  Imucum  for  foigery, 
and  wu  ctmvlcted.  He  moved  In  arrort  of 
Jndsment  The  motion  waa  oTemited,  and 
he  excepted.  The  indictment  alleges  "that 
the  said  Odnmbna  I>nkeai  on  the  3d  day  ct 
Jnlr.  In  the  rear  ^hteen  hnndred  and 
ninety-three,  *  *  •  did  then  and  there,  nn- 
lawfoi^,  falsely,  and  traadnlenaj,  pass,  p^, 
and  tender  In  payment,  utter  and  publish 
as  tme  and  genuine,  to  A.  Greenwood,  a 
cotiUn  fUse,  forged,  and  connterfrtted  check 
on  the  1st  NatiiHial  Bank  of  Maccm,  Georgia, 
he,  the  said  Oolnmbua  DokaB,  at  tbe  time 
well  knowing  said  check  to  have  been  false- 
ly and  frandulmtly  mad^  forged,  and  coun- 
terfeited, and  that  the  same  waa  not  made 
and  signed  by  said  I*.  R.  Wright,  nor 
any  for  him  by  his  authorll7;  ssid  check 
being.  In  word  and  fignre,  aa  follows:  'Ma- 
con, Georgia,- July  Srd,  1883.  First  Naticmal 
Bank  of  Bfacon,  Geo^to>  Pay  to  bearer  or 
bearer  sevmteen  (tlT.OO)  dollars.  [Signed] 
li.  R,  Wright' "  The  grounds  of  tbe  motifm 
In  arrest  are:  (1)  The  offense  charged  Is 
forgery,  but  the  offense  attempted  to  be  de- 
scribed Is  that  of  uttering  a  forged  bank 
check.  (2)  The  Indictment  ta  Insufficient  aa 
an  Indictment  for  uttering  a  forged  check, 
because  no  Intent  to  defraud  any  given  per- 
son Is  given  thereon. 

Orvtlle  A.  Park  and  J.  U  Gerdtne,  for 
plaintiff  In  error.  W.  H.  Felton,  SoL  Gen., 
for  defendant  In  error. 

FEB  GUBIAU.   Judgment  affirmed. 


<9S  Oa.  603) 

MERCHANTS'  NAT.  BANK  T.  GUILMAR- 
TIN. 

(Supreme  Coart  of  Georgia.    Dec.  18,  1893.) 

Gratuitods  Bailee  —  Liabilities  —  Deposit  or 
Bonds  with  Baxe— Larobxt  bt  Cabhiek. 
The  court  committed  no  snbstential  er- 
ror In  admitting  evidence,  or  in  charging  tbe 

inry,  or  in  refusing  to  charge  as  reqnested. 
The  evidence  wtirranted  the  verdict,  luid  tiiere 
Was  no  error  in  denying  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  L.  J.  Gullmartin  against  the 
Merchants'  National  Bank  of  Savannah. 
Verdict  for  plaintlCf,  and  defendant  brings 
error.  Affirmed. 

Erwln,  Du  Bignon  &  Ghlsholm  and  Barrow 
&  Osborne,  for  plaintiff  in  errw.  C.  IK.  West 
and  J.  B.  Saussy,  for  deffflidant  in  error. 

SIMMONS,  J.  GnUmartIn  sued  the  Mer- 
chants' National  Bank,  alleging  that  it  was 
indebted  to  him  9:^,000.  In  that  on  ManOt 
7,  1887.  he  bad  taitmsted  to  and  balled,  as  a 
spe^al  deposit  In  the  cliarge  and  custody  of 
the  defendant,  which  was  then  engaged  in 
the  business  of  banking,  certain  bfmds.  for 
which  the  bank  gave  him  receipts  of  that 


date,  specifying  that  tbe  securities  thecetai 
described  were  "to  be  held  .subject  to  his  oi^ 
der,"  and  signed  bgr  the  cashlw  of  the  bank 
(Gadsden),  as  such.  On  April  18, 1891,  at  the 
defendant's  banking  house,  he  demanded  the 
bonds,  but  it  failed  and  retnsed  to  dellvw 
them,  etc.  Tbe  defendant  pleaded  that  It 
had  exercised  all  due  core  In  keeping  the 
bonds,  but,  before  the  demand  tor  them  waa 
mad^  they  were,  without  fault  on  its  part, 
felonlonaly  taken  and  stolen.  The  plalntiCt 
obtained  a  verdict,  and,  the  defendant's  mo- 
tion for  a  new  trial  bedng'  oTOrmled,  It  ex- 
cepted, and  brought  the  case  to  this  court, 
and  the  decision  of  the  court  below  was  re- 
versed. 88  Ga.  787,  15  8.  E.  831.  Upon  the 
second  trial  of  the  caae^  the  plaintiff  again 
obtained  a  vodlct,  and  the  defendant  made 
a  motion  tor  a  new  trial,  which  wbb  over- 
ruled, and  it  excepted. 

The  evidence  warranted  the  verdict,  and 
no  error  requiring  a  new  trial  was  committed 
by  the  court  below  lo  admitting  evldoice, 
or  in  charging  the  Jury,  or  in  refusing  to 
charge  as  requested.  It  appears  that  the 
bank  rec^ved  tbe  bonds  sued  for  from  the 
plaintiff  as  a  gratuitous  special  deposit,  and 
that  Its  cashla.  Gadsden,  fraiidnlentiy  took 
them  from  the  bank,  and  converted  them  to 
his  own  use;  and  the  main  questicm  in  the 
case  was  whether  or  not  the  defendant  exei^ 
cised  due  diligence  In  retaining  Gadsden  as 
cashier  and  custodian  of  this  peoffwty,  under 
the  circumstances  shown  by  the  evidence. 
It  appears  from  the  evidence  that  dur- 
ing the  time  the  bonds  were  In  the  bank, 
and  In  Gadsden's  ke«plng,  as  cashier,  he 
was  engaged,  on  his  own  account.  In  nu- 
merous and  large  speculatkHu  In  stocks 
and  bonds,  on  "margins,"  and  thwe  waa  evi- 
dence that  the  president  of  the  bank  knew 
something  of  this.  A  brokw  with  whom 
Gadsdoi  dealt  In  these  speculations  testi- 
fied that  tbeir  dealings  extended  conttnnons- 
ly  tlirough  a  period  of  about  two  years  pre- 
ceding the.  con  version  of  tbe  bonds,  and  that 
the  transactions  between  tbem  were  con- 
ducted by  Interviews  at  the  casliler's  desk 
In  tlie  bank,  where  they  were  firequently 
seen  the  ivesident  of  tbe  bank;  that  the 
president  knew  Gadsden  was  speculating, 
for  he  often  approactied  tbe  witiiess  during 
these  visits  to  the  hank,  and  inquired  if 
Gadsden  was  making  much  m«iey;  that  he 
stated  to  the  witness  that  he  knew  the  wit- 
ness was  "doing  business  with  folks  thtfe 
at  the  bank";  and  on  one  ocoulon,  in  the 
bearing  of  the  witness,  and  Just  after  he 
and  Gadsden  liad  been  consulting  about  cer- 
tain New  York  &  New  England  stocks,  of 
which  Gadsden  then  had  200  shares,  and 
which  were  rapidly  fluctuating  In  value,  told 
Gadsden  to  bny  him  a  hundred,  and  Gads- 
doi  thereupon  directed  the  witness  to  buy  an- 
other hundred  In  his  (Gadsden's)  name.  The 
evidence  on  this  subject  was  not  met  by  any 
contradiction  cv  explanation  cm  the  part  of 
the  defendant.   The  burdra  was  upon  the 
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defendant  to  show  that  It  ezwdMd  proper 
diligence  (Code,  {  2064);  and  tills  burden  was 
not  removed,  nor  tbe  bardeu  ot  sbowlng  the 
ccmtrarr  cast  apon  the  pl^tlff,  as  waa  con- 
tended on  the  part  of  the  defradant.  br 
showing  that  Gadsden  was  Intrusted  with 
the  property  of  tbe  bank  of  a  similar  natore, 
or  that  the  officers  of  the  bank  gave  the  same 
degree  of  snpwvlslim  to  the  plaintiff's  prop- 
erty as  to  that  of  the  bank.  The  law  pre* 
scribes  a  certain  standard  of  care  as  to  bail- 
ments of  this  kind,  and  that  standard  Is  not 
tbe  oondnct  of  the  bailee  In  tbe  particular 
case  with  reference  to  bis  own  pr(^rt7t  bnt 
the  gmeral  conduct  of  a  class,— the  c<mdnct 
at  men  of  common  sense,  as  a  class.  In  the 
care  of  th^  own  property  (Id.  S  2063):  and 
there  la  no  iwesumptlon  that  the  conduct  of 
the  bailee  In  tbe  particular  case  conformed 
to  that  standard.  Section  2064  of  tbe  Code, 
above  cited,  dedara  that  'in  an  cases  of 
bailments  after  proof  of  loss,  tbe  burden  of 
proof  Is  on  the  bailee  to  show  propo'  dili- 
gence^*; and  such  diligence  Is  not  established 
b7  showing  mer^  that  tbe  offl(»rs  of  the 
bank  treated  tiie  bailor's  property  In  the 
same  manner  In  which  th^  treated  tbe  prop- 
erty of  the  bank.  The  conduct  of  tbe  bailee 
as  to  his  own  property  may  fall  abort  of  the 
standard  of  diligence  prescribed  as  to  prop- 
erty Intrusted  to  Us  care^  and  nothing  leas 
than  actual  pro<^  of  such  diligence  will  sat* 
lafy  tbe  reqnbrement  of  tbe  statute.  Under 
the  evidence  before  them,  the  Jury  were  au- 
th<nrlsed  to  find,  as  they  did,  that  the  defend- 
ant failed  to  show  such  diligence. 

The  law  applicable  to  the  case  la  so  clearly 
stated  In  the  charge  of  the  court  below  that 
we  give.  In  subatnnce,  the  principal  portions 
of  tbe  charge,  adopting  the  same  as  a  part  of 
this  opinion: 

All  bailees  are  required  to  ezerdse  care 
and  diligence  In  protecting  and  keeping  safe- 
ty the  thing  balled.  Different  d^rees  of 
diligence  are  required,  according  to  tbe  na- 
ture of  the  bailment.  It  being  conceded  that 
the  bank,  In  accepting  the  plalntlfTs  bonds 
on  special  deposit,  did  ao  gratultouaty,  and 
without  any  stipulation  or  agreement  that 
It  was  to  rec^ve*  or  have  the  right  to  de- 
mand, any  reward  or  compensation  for  so 
doing.  In  Its  duty  of  protecting  and  keeping 
safety  the  bonds  so  deposited  It  waa  bound 
to  exercise  only  slight  care  and  dlllgfmce,— 
"that  care  which  every  man  of  common 
sense,  how  inattentive  soevo'  be  may  be, 
takes  of  hla  own  property."  It  would  be 
liable  onty  In  tbe  event  It  was  guilty  of  a 
want  of  that  degree  of  care  and  dillgmce 
which  Is  termed  "gross  negligence,"  and  the 
bonds  were  lost  because  of  that  gross  negli- 
gence. If,  aXtev  this  deposit  waa  made  ^th 
the  bank,  the  plaintiff,  by  hla  agent,  de- 
manded the  return  of  his  bonda  by  the  bank, 
and  the  bank  failed  to  return  them,  this 
would  constitute  snffldent  proof  of  loss,  and 
put  upon  the  bonk  the  burden  of  showing 
that  its  failure  or  Inability  to  fetom  thou 


was  not  due  to  any  fallme  on  Its  part  to  ex- 
erdae  due  diligmcer-that  d^ree  of  care 
which  the  law  requires  of  It  In  luepiug  and 
protecting  bonds  so  d^^asited,  namety,  alight 
care.  Tbe  burden  would  not  then  be  on  tbe 
Xdalntiff  to  show  that  the  bank  was  grosaty 
negligent.  The  burden  would  be  on  the 
bank  to  show  that  It  had  ererdsed  alight 
diligence  In  the  matter.  If  the  bank  showed 
It  liad  done  so.  It  would  be  acquitted  of  all 
further  accountability  for  t^e  bonds.  If  It 
fftUed  to  show  this.  It  would  be  liable.  If. 
while  the  bonds  wwe  In  the  custody  of  the 
bank,  on  epodal  d^wsi^  they  were  sbden 
by  its  cashier,  Gadsden,  the  first  question 
would  tbaa  bc^  was  Gaidsden,  at  the  time 
he  was  originalty  selected  and  employed  as 
Its  cashier,  a  fit.  pnq;nr,  and  trustworthy 
penaa  tm  such  position,  so  tbr  as  the  bank. 
In  the  exercise  of  slight  diUgenee,  could  as- 
cwtaln  and  determhie?  If  he  was,  tne  next 
Inquiry  would  be,  did  the  bank,  at  any  time 
before  he  sti^e  the  bonds,  know  or  have 
canse  to  soqpect  he  had  become  or  was  like- 
ty  to  become,  ontruatworthyf  Tbe  bank 
was  bound  to  exwclse  slight  diligence  all 
along,  during  the  time  of  his  employment. 
If  it  knew  he  had  become  untmstwortliy, 
or  if,  in  the  exsKlae  of  slight  diligmce,  it 
could  bare  ascertained  that  be  was  dishonest 
and  unfit  for  his  position,  it  would  have  been 
tbe  duty  of  the  bank  to  have  taken  such  ac- 
tion as  would  have  protected  the  deposit 
from  danger  of  theft  If  any  Indications  of 
bis  dishonesty,  which  ought  to  have  aroused 
suspicion  and  investigation,  came  to  Its 
knowledge,  uid  It  disregarded  them,  and 
was  guilty  of  gross  negligence  In  so  disre- 
garding than,  it  would  be  liable.  If.  oa  the 
other  hand,  no  such  Indications  came  to  Its 
knowledge,  and  it  exwclaed  the  alight  dili- 
gence which  alone  It  waa  bound  to  exerdae, 
it  would  not  be  liable. 

Whatever  was  notice  enough  to  excite  at- 
tention, and  put  the  bank  on  Its  guard,  and 
call  for  Inquiry,  was  also  notice  of  evoy- 
thli^  to  a  knowledge  of  which  it  Is  after- 
wards found  that  such  Inquiry.  In  the  ex- 
ercise of  slight  diligence,  might  have  led.  at- 
thougb  oil  was  unknown  for  wont  of  inves- 
tigation; that  la.  where  It  bad  sufflclent  In- 
formation to  BO  lead  It  to  the  knowledge  of 
Gadsden's  dishonesty  and  unfitness,  it  would 
be  deemed  to  be  cognizant  of  it  If  It  was 
negligent— grossly  negligent— In  being  igno- 
rant under  such  circumstances,  this  would 
be  equivalent  to  actual  knowledge  m  its 
part  If  at  a  time  when  the  president,  Ham- 
mond, was  In  the  bank,  and  engaged  In  its 
business,  it  came  to  bis  knowledge  that  the 
cashier,  Gadsden,  was  engaged,  or  about  to 
engage.  In  speculating  In  stocks,  his  knowl- 
edge would  be  the  knowledge  of  the  bank 
as  to  such  fitct  If  the  bank  bad  no  knowl- 
edge or  notice  of  tt.  the  fact  that  Gadsden 
was  a  speculator.  If  that  be  a  tect  conld  not 
figure,  in  this  cas^  to  make  the  bank  liable. 
It  would  be  for  the  jury  to  determine  whetb- 
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er  not  tbe  matter  of  specolating  tn  stocks 
on  the  part  of  a  bank  cashier  was  a  thing 
which  rendered  him,  or  tended  to  render 
him,  an  onflt  and  untmstworthy  person  to 
fill  such  a  position,  and  whether,  If  knowl- 
edge of -any  such  fact  came  to  the  bank,  It 
would  be  snch  an  Indication  of  dishonesty 
or  tmstworthlness  as.  In  the  exercise  of 
alight  diligence,  would  call  for  action  on  tbe 
part  of  the  bank  to  protect  the  plalntlfTs  de- 
posit; and  It  would  be  for  the  Jury  to  say, 
under  snch  drcnmstances,  what  action  the 
bank  ought  to  take,  and  whether  or  not  the 
bank  did  take  such  action. 

The  purchase  or  sate  of  stock  by  the  cash- 
ier of  a  bank  would  not,  of  Itself,  be  proof 
of  dishonesty,  while  tbe  bnylng  and  selling 
of  stock  beyond  his  erldent  means  might  be. 
This  Is  entirely  a  matter  for  the  jury.  It  Is 
for  them  to  determine  whether  or  not  Bi>ecu- 
iatlon  on  his  part  Is  snch  a  circumstance  as 
would  render  him  nnflt  to  hold  his  position 
as  cashier.  If  the  cashier  had  been  a  specu- 
lator for  a  long  time  preTtous  to  the  loss  of 
this  property,  and  tbe  president  of  the  bank 
knew  that  he  was  a  speculator,  or  knew  of 
such  drcnmstances  In  regard  to  him  as 
would  hare  put  any  man  In  the  exercise  of 
slight  diligence  on  inquiry  as  to  the  trans- 
actions of  the  cashier,  and  if  snch  Inquiry 
would  have  developed  that  he  was  a  specu- 
lator, and  no  such  Inquiry  was  made,  and 
by  reason  of  the  failure  to  make  such  in- 
quiry he  was  left  In  charge  of  the  plalntifT's 
property,  with  the  opportunity  to  steal  It, 
and  did  steal  It,  the  Jury  could  consider  all 
these  facts  tn  arriving  at  a  conclusion  as  to 
whether  or  not  the  defendant  was  guilty  of 
gross  negligence,  and  liable  for  the  plain- 
tiff's property.  Notice  to  the  president  of  a 
bank  concerning  the  nnworthlness  of  the 
cashier  of  tbe  bank  Is  notice  to  the  bank, 
nnless  the  president  is  an  accomplice  of  the 
cashier.  When  the  bank  does  Its  full  duty 
in  selecting  a  proper  person,  and  in  not  dis- 
regarding indications  of  dishonesty  which 
ought  to  arouse  suspicion  and  inrestigation, 
It  Is  not  responsible  to  one  who  has  obtained 
from  it  the  favor  of  barely  keeping  specific 
property  without  recompense,  though  the 
cashier  steal  the  proper^  so  pnt  In  his 
charge. 

There  was  no  undertaking  on  the  part  of 
the  bank  to  the  plaintiff  that  an  officer  of  the 
bank  sbonld  not  steal.  The  case  does  not 
rest  on  any  such  warranty  or  undertaking, 
but  on  gross  negligence  In  care-taking. 
Nothing  short  of  a  knowledge  of  the  true 
character  of  Gadsden  before  he  stole  the 
plalntltTs  bonds,  or  reasonable  grounds  to 
suspect  his  integrity,  followed  by  neglect  to 
remove  him,  would  amount  to  gross  negli- 
gence. 

If  the  plaintiff  knew,  from  his  own  person- 
al experience,  that  as  to  securities  received, 
such  as  the  bonds  here  sued  for  were,  the 
directors  of  the  bank  neither  examined  nor 
looked  to  their  custody,  but  that  they  were 


left  entirely  In  the  charge  and  ontnd  of 
the  cashier,  and  that  the  only  guaranty  to 
parties  leaving  bonds  under  such  circum- 
stances was  the  Integrity  and  fidelity  of  the 
cashier,  and  If,  with  this  knowledge,  he  left 
the  bonds  with  the  cashier,  who  afterwards 
stole  tbem,  withont  gross  negligence  on  the 
part  of  any  of  the  other  officers  of  the  bank, 
he  could  not  recover  from  the  bank  for  such 
loss.  If  the  plaintiff  was  a  director  of  the 
bank  for  several  years,  and  during  that  time 
made  special  deposits  of  bonds  or  other  prop- 
erty, and  Intrusted  them  solely  to  the  cash- 
ier, Gadsden,  and  never  had  them  examined 
by  the  board  of  directors,  or  other  officer  of 
the  bank,  and  If  the  same  course  was  pur- 
sued by  the  bank  with  reference  to  the 
bonds  sued  for  by  the  plaintiff,  and  there 
were  no  facts  known  to  the  directors  of  the 
bank,  or  to  Its  officers,  other  than  Gadsden, 
which  would  have  put  a  man  of  common 
sense  on  notice  that  Gadsden  was  an  Improp- 
er man  to  be  retained  as  cashier,  then,  If 
the  bonds  were  stolen,  the  plaintiff  could  not 
require  of  the  bank  any  greater  degree  of 
care  In  the  supervision  of  bis  property  by 
the  directors  than  he  himself  exercised  while 
he  was  director. 

In  giving  this  abstract  from  the  chaise,  of 
course,  much  of  the  language,  espedally  as 
to  formal  matters,  Is  omitted.  Judgment  af- 
firmed. 


SAVANNAH,  T.  &  I.  OF  H.  RY.  v.  BETAN. 
(Supreme  Coart  of  Georgia.    Jnly  16,  18M.) 

COLUKOS  WITH  StrRBT  CaI^— NBOLtOBKOB  OT 
MOTOHHAK. 

There  belog  evidence  to  warrant  tbe  jury 
in  finding  that  the  defendant's  motorman,  aft- 
er seeing  that  there  might  be  a  collision  with 
the  wagon  in  which  the  plaintifC  and  bis  drUer 
were  riding,  negU^ntly  approadked  tiie  crosaing 
without  having  hia  car  under  complete  centrd, 
and  also  in  finding  that  there  was  some  negli- 
gence on  the  part  of  the  plaintiff  or  his  driver  in 
going  upon  the  croastng,  but  that,  after  getting 
upon  the  same,  they  could  not  thra,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  the  con- 
sequences of  tbe  defendant's  negligence,  and  the 
recovery  being  manifestly  for  a  less  amount 
than  that  to  which  tbe  plaintlfl  would  have 
been  entitled  bad  there  oeen  no  fault  with 
which  he  was  chargeable,  the  verdict,  after  its 
approval  by  tbe  trial  Judge,  will  not  be  distnrh- 

(Syllabns  by  the  Court) 

Error  from  city  conrt  of  Sayannata;  A  H. 

MacDonell,  Judge. 

Action  by  Henry  Bryan  against  the  Savan- 
nah, Thunderbolt  &  Isle  of  Hope  Railway. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 
The  following  is  the  official  report: 
Bryan  sued  the  railway  company  for  dam- 
ages from  injuries  to  his  horse  and  wagon, 
caused  by  a  collision  between  them  and  a 
car  of  defendant  at  the  Intersection  of  tbe 
railway  and  tbe  Skldaway  shell  road.  The 
declaration  alleged  that  the  cause  of  the  col- 
lision was  the  running  of  the  car  by  defend* 
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ant'B  aerrants  negllgraitly,  and  too  raptdly. 
There  was  a  verdict  for  plaintiff  for  9100. 
and,  defendant's  motion  for  new  trial  being 
OTomled,  It  excited.  The  motion  was  up- 
on the  general  grounds  that  the  verdict  was 
contrary  to  law,  evldoice.  etc.  Briefly  stat* 
ed,  the  evidence  for  plaintiff  was:  On  the 
night  of  March  11,  1893.  plaintiff  and  one 
Beasly  were  in  a  wagon,  traveling  alone  the 
SUdaway  shell  road.  Beasly  was  driving 
the  wagon.  It  was  dark  and  raining,  and 
plaintiff  wanted  to  travel  fust,  When  he 
fras  approaching  the  crossing,  he  looked  be- 
fore he  came  to  a  fence  and  bouse  which 
were  near  the  crossing,  and  did  not  see  any 
car  coming.  The  house  and  fence  cut  off 
his  view.  When  the  horse  was  about  to 
cross,  the  car  was  right  ui  top  (tf  him,  and 
he  could  not  pull  the  horse  back  oar  go 
over  before  the  car  took  possession  of  him. 
Just  as  the  headlight  came^  it  shone  so  much 
be  could  not  do  anything.  The  horse  was  hi 
a  fast  walk.  When  he  got  to  the  point 
where  he  could  see  tiie  car,  he  did  not  see 
any  car  at  aXl;  and,  when  he  was  in  posi- 
tion to  see  the  car,  It  was  into  him.  He  did 
not  know  Hie  schedule  of  the  car.  The  car 
was  going  at  good  speed,  about  four  times 
as  fast  as  the  wagon,  and  did  not  slow  up. 
The  car  struck  the  wagon,  and  carried  it 
five  feet  beyond  the  shell  rend,  knotted  the 
horse  down,  broke  two  whe^,  bent  two 
azlec^  and  brOke  shaft  and  part  of  harness. 
Could  not  have  eaea  the  car  at  a  distance 
of  more  than  20  feet  from  the  crossing, 
^ere  la  no  value  to  the  wagon  as  It  now 
stands,  except  to  have  It  fixed  ovor  new,  and 
would  rather  buy  a  new  one.  It  was  near- 
ly new.  He  had  had  it  about  four  weeks, 
and  It  cost  $35.  Harness  cost  $16;  a  new 
harness.  Does  not  know  how  much  It  would 
co.st  to  put  wagon  and  harness  In  as  good 
conditiini  as  It  was  at  the  time  of  the  ac- 
cident Knew  cars  passed  there.  Does  not 
know  whether  it  would  be  cheaper  to  buy 
a  new  wagon  or  have  the  old  one  repaired. 
The  horse  was  perfectly  healthy  before  the 
accident,  and  the  accident  caused  his  death. 
He  died  the  next  day.  Plaintiff  traded  for 
him  the  January  before,  giving  a  Texas 
pony  and  916,  and  had  given  $125  for  the 
Texas  pony  about  three  years  before.  The 
horse  was  worth  $150.  Plaintiff  would  not 
have  taken  that  for  him.  Plaintiff  heard  no 
gon&  nor  ringing,  nor  noise,  and  would  have 
heard  the  gong  had  It  sounded.  Beasly,  who 
was  driving  the  wagon,  kept  listening  and 
looking  until  he  got  to  the  tmce.  He  got 
right  on  the  track,  and  the  car  hit  him.  He 
looked  both  sides  when  be  got  to  the  cor- 
ner of  the  house  near  tbe  crossing,  and  look- 
ed In  front  of  him,  and  kept  looking  until  ue 
crcffised.  He  heard  no  gong,  and  could  have 
heard  it  if  it  had  sounded.  The  fence  Inclos- 
ing tbe  house  comes  up  to  within  4  or  C  feet 
of  tbe  car  track,  and  Is  between  9  and  10 
feet  tail.  No  brakes  were  put  on  until  after 
the  eolllsiwi.  He  was  listening  for  the  gong. 


From  the  comer  of  the  house  to  where  lie 
was  struck  was  fr<»n  20  to  30  feet  He  got 
past  the  fence,  and  could  not  see  the  car. 
Would  have  to  i»  right  on  the  track  to  se& 
car.  Could  not  stand  10  or  15  feet  back  from 
track  and  see  car  at  all.  Suppose  a  good 
headlight  In  a  place  like  that  would  throw 
tbe  light  not  more  than  10  feet  He  did  not 
see  any  headlight  before  the  car  struck  him. 
The  evidence  for  the  defendant  was  to  the 
effect  that  the  car  was  going  about  four 
miles  an  hour  approaching  the  crossing; 
that  it  was  not  untli  the  car  passed  the 
comer  of  the  fence  that  the  beadll^t  threw 
the  light  to  the  side;  tint  then  the  motor- 
man  saw  something  on  the  road,  but  could 
not  tdl  at  first  what  It  was,  though  he  soon 
discovered  It  was  a  wagon  approaching  the 
crossing;  that  It  appeared  to  him  it  had 
stopped,  or  was  about  to  stop,  and,  as  soon 
as  he  found  It  was  not  going  to  atop,  he 
shut  off  the  current  ai^lied  the  brake,  and 
reversed  the  car;  that  there  was  nothing 
he  could  have  done  which  was  not  done  t» 
avoid  the  ccdlislon;  that  the  headlight  ma 
on  the  dashboard,  was  burning  brightiy,  and 
would  throw  reflection  a  coiqile  of  hundred 
feet  though  the  motorman  could  not  dlstin- 
gulab  an  object  more  than  about  sevens- 
five  feet;  that  the  gong  was  rung;  that  the 
car  was  about  eight  or  ten  feet  from  the 
vehicle  when  the  motorman  saw  it  was  go- 
ing to  cross;  that  the  horse  was  not  knocked 
down,  and  the  wagon  was  not  poshed  more 
than  three  teeti  that  the  motorman  had  his 
brakes  on.  and  the  ctu*  wdl  under  control, 
before  reaching  the  crossing;  that  the  car 
could  be  seen  to  a  point  one  hundred  yards 
from  the  crossing  before  a  party  got  on  the 
track;  that  the  car  did  not  strike  the  hwse. 
but  struck  the  wagon  about  the  rear  wheel; 
that  the  headlight  was  not  broken,  only  the 
glass  cracked;  that  the  fence  is  eight  or 
nine  feet  frcHn  the  edge  of  the  ties,  and  the 
house  flfteoi  or  twenty  feet  from  the  edge 
of  tbo  fence.  The  above  testlmoi^,  which 
was  that  of  the  motorman,  was  corroborated 
by  the  testim(my  of  a  passenger.  H^  the 
passoii^r,  would  not  swear  that  the  bell 
was  ringing,  but  was  under  the  Impression 
that  It  was  ringing  almost  oontinuously.  It 
seemed  to  him  that  the  motorman  was  run- 
ning very  cautiously,  as  it  was  dark  and 
raining.  When  the  collision  occurred,  th«e 
was  nothing  in  the  way  of  Jolting  or  concus- 
sion that  attracted  his  attention,  but  the  car 
merely  stopped  and  backed,  which  attracted 
his  attention,  and  he  went  forward  to  see 
what  was  the  matter,  and  found  there  had 
been  a  collision  with  a  wagon.  The  bead- 
light  was  a  kerosene  lamp,  et&  The  motor- 
man  also  testified:  "My  opinion  now  Is  the 
horse  was  stalled  on  the  track  when  they 
started  across."  In  rebuttal,  two  passMigers 
testified  that  the  car  was  running  pretty 
fast;  that  they  felt  the  jolt  when  the  cdlU- 
sion  occurred;  that  they  did  not  feel  the 
motion  of  tbe  brake  until  after  the  acddoit. 
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or  hear  tbe  gong;  and  that  they  would  have 
heard  It  If  It  had  rang.  Plaintiff  also  tes- 
tified, in  rebuttal,  among  other  things,  that 
he  did  not  have  time  to  get  acron  or  back 
that,  just  before  ataiUng  across,  he 
looked  to  see  If  the  car  was  coming;  that,  as 
soon  as  he  could  see  a  good  Ttew  of  the  car, 
the  light  was  In  his  face;  that  be  could  not 
discover  It;  that,  when  he  saw  the  car 
light,  he  thinks  It  was  about  10  feet  fn»n 
him;  that  he  never  stivped  hla  botse  at  all 
untU  he  was  struck;  tliat  the  motorman 
asked  him  If  he  did  not  see  him,  but  s^d 
nothing  to  him  about  ringing  the  b^.  tin 
jury  Inspected  the  scene  of  the  accident 

SauBsy  &  SanB87,  for  plaintiff  In  error. 
McAIpln  ft  La  Ro^e,  for  defendant  In  error. 

FEB  CURIAM.  Judgment  affirmed. 


<tt  Qa.  418) 

MONTGOMERT  v.  HUNT, 

(Snpreme  Court  of  Georgia.    Jan.  27,  1894.) 

Action  os  Note  — Burmm  op  Proof  —  Pi  ilobb 
or  coksidbratiuit— furchaseb  with  notice. 

1.  Where  Bait  waa  brought  by  the  holder 
■of  a  promiBBory  note  payable  to  the  order  of 
ft  named  person,  and  indorsed  by  the  payee  in 
blank,  and  the  defendant,  in  his  plea,  admits 
the  execution  of  the  note  and  the  ownership  of 
it  by  the  plaintiff,  a  Prima  facie  case  for  the 
latter  is  made  out.  The  burden  of  proof  to  es- 
tablish his  defense  is  npon  the  defendant,  and 
•coneeguently  he  is  entitled  to  open  and  con* 
clnde. 

2.  Where  a  promissory  note  Is  given  con- 
temporaneonsly  with  a  written  agreement  be- 
tween the  same  parties  which  states  the  consid- 
eration of  the  note,  the  two  instruments  consti- 
ute  one  contract,  and  are  to  be  construed  togeth- 
er; and  the  maker  of  the  note,  when  sued  there- 
on  by  one  who  purcliased  it  before  maturity, 
for  value,  may  plead  the  failure  of  considera- 
tion, and  also  that,  when  the  plaintiff  purchased, 
he  knew  what  the  consideration  was  and  that 
it  had  failed,  or  bad  snffident  notice  to  put  him 
upon  inquiry  which  wonld  lesd  to  a  knowledge 
«f  these  facts. 

(Syllabus  by  the  Court) 

Errw  from  city  court,  Hall  connty;  U.  L, 
Smith,  Judge. 

Action  by  J.  H.  Hunt  against  T.  B.  MAnt- 
gomery.  Verdict  fw  plaintiff,  and  defendant 
brlngs  error.  Reversed. 

The  following  Is  the  official  report:  - 

J.  H.  Hunt  sued  T.  B.  Montgomery  aa  a 
promissory  note  payable  to  the  order  of  Ma- 
gee,  Fletchor  &  Co.,  and  lnd(H«ed  by  ttwm. 
The  Jury  found  tor  the  plaintiff,  and  the  de- 
fendant excepted  to  the  refusal  of  a  new  trial. 
Tlie  pleas  of  the  defendant  set  up  that  the 
note  was  without  constderatlcm,  and  that  the 
plaintiff  was  not  a  bona  fide  holder  without 
notice.  The  defendant  testified  that  the  note 
was  signed  In  connection  with  and  at  the 
same  time  with  a  written  contract  In  evi- 
dence, between  Magee,  Fletcher  &  Co.,  of  the 
first  part  and  the  defendant,  of  the  second 
part,  reciting  that  "the  parties  of  the  first  part, 
having  established  a  permanent  Industry  In 
Gainesville  for  the  purpose  of  mannfactming 


and  selling  the  Champion  combinatUm  dat 
and  wire  fence,  do  hereby  make  and  consti- 
tute the  party  of  the  second  part  a  lawful 
agent,  with  powo-  to  contract  or  sell  the  man< 
ufactared  fence  In"  a  certain  district  of  that 
county,  the  manufactured  fence  to  be  kept  in 
stock  by  the  manufacturing  agent,  D.  B.  Ev- 
ans, at  Gainesville,  and  at  all  times  to  be  fur- 
nished to  the  second  party  at  certain  stated 
prices;  tliat  the  manufacturing  agent  has  al- 
so bound  himself  "to  use  his  endeavor  to  seO 
the  foue,  uid  that  on  all  sales  made  by  Urn 
or  at  the  factory  to  credit  the  precinct  agent 
wherein  the  fence  goes  with  twenty-five  cents 
per  rod;  that  the  party  of  tlie  secraid  par^ 
in  consideratloa  of  the  rights  and  privileges 
horetn  granted,  ^ireee  to  use  his  endeavors 
to  sell  the  fence  bi  the  tenittay  named,  and 
pay  the  first  parties  five  cents  per  rod  of  the 
commisstons  after  he  has  sold  1,000  rods  of 
fence,  and  received  aD  the  commissions,  f 260, 
as  he  has  this  day  secured  to  be  paid  $125  by 
execution  (tf  his  not^  beii^  one-lialf  of  the 
commission  <m  the  first  1,000  rods  sold;  and, 
if  fiOO  rods  of  fence  have  not  been  sold  at  the 
end  of  six  montiis  by  the  said  second  party, 
then  the  said  company  or  theAx  anthorlaed 
representatives  are  fully  empowwed  to  cano61 
the  agffiusy*  u>d  appoint  another  agent  In  his 
stead,  but  if  they  decide  to  caned  said  agen- 
cy, which  shall  be  at  their  option,  they  shaU 
surrender  said  note  after  first  being  paid  one- 
half  of  the  c<Hnmls8lon8  on  the  fence  sold 
during  the  said  six  months,"  etc.  This  a^ee- 
ment  and  the  note  were  each  dated  March 
21,  1892.  There  waa  testimony  by  the  de- 
fendant and  his  son  that,  alx  &styn  ntta  the 
note  was  signed,  defiendant  received  from  one 
Bearden  a  letter  asking  If  the  note  was  all 
right,  and  If  It  was  safe  to  buy  It  to  which 
d^endant  replied  that  he  Biq>pO0ed  be  signed 
the  note,  but  did  not  expect  to  have  to  pay  It 
on  the  condlttons  upon  which  he  signed  It. 
He  did  not  expect  to  have  much,  if  aiqr- 
thing,  to  pay  mi  it,  aa  be  did  not  thiidc  the 
fence  would  sell  In  his  district,  and  he  had 
rigned  the  note  on  these  condittou.  On  the 
-  first  Tuesday  In  April  he  met  the  plaintiff, 
who  asked  him:  **How  are  yon  getting  along 
selling  fences?"  "Not  very  well.*'  repUed  the 
defendant  Said  plahitiff:  **WfiU,  I  have 
bought  your  note."  Defendant  said:  "I  €&A 
not  think  you  wonld  have  bought  that  note." 
Plaintiff  replied:  **I  saw  your  lett»  to  Bear- 
den about  the  note,  but,  when  I  saw  the  note 
was  payable  to  order^  I  bought  It  I  will 
buy  all  such  notes  as  that,  especially  with 
your  name  on  them."  On  this  point  the 
plaintiff  testified  ttmt  be  purchased  the  note 
from  Magee  a  few  days  after  it  was  given, 
paying  value  for  it;  knew  of  nothing  to  make 
It  defective,  and  had  no  knowledge  or  notice 
of  anything  making  It  Invalid;  never  saw  de- 
fendant's letter  to  Bearden  about  the  note, 
and  did  not  tell  defendant  he  had  seen  It; 
never  knew  anything  about  that  lettee  to 
Bearden.  Magee  was  a  stranger  at  this  place- 
Plaintiff  did  not  know  tilm.   nalntlff  onlv 
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Uew  lie  mi  fi^g  about  In  ate  canntry  s^- 
ing  a  patoit  ftnce.  or  rights  to  it,  and  talcing 
not ea.  Flalntlfl  bongbt  tbree  notea  firom  him, 
and  this  Is  one  of  them.  Martin  and  plaintiff 
afterwards  bonglit  four  more.  Plaintiff  did 
not  know  whoi  he  bought  what  the  note  soed 
on  was  given  toe.  He  knew  tiiey  were  deal- 
ing In  fencea.  He  made  no  Inqultr  about  It; 
supposed  It  was  scmietblng  about  the  fence; 
did  not  bA  Ifagee  how  defendant  came  to 
make  him  the  note.  <s  aurthlng  else;  did  not 
know  anTtfaing  about  Magee,  Fletoher  &  Co., 
or  their  solTent^,  and  knew  nothing  about 
the  contract  T.  M.  Bdl  testified  that  he  was 
Interested  with  Bearden,  and  wrote  to  Mont- 
gometr  the  letter  mmtloned.  At  that  time 
Magee  bad  the  note.  When  the  answer  to  the 
letter  cam^  it  was  read  by  witness  and 
Bearden.  Wltuess  thought  thwe  was  enough 
In  the  let^  to  keep  htm  from  buying  the 
note,  and  in  fire  minutes  ton  up  the  lettw. 
No  one  saw  it  but  him  and  Bearden.  Hunt 
did  not  see  It,  nor  did  witness  tell  Hunt 
about  It  The  letter  stated  that  defendant 
did  not  «ii>ect  to  have  much,  if  anything,  to 
pay  on  the  note,  which  was  signed  on  condi- 
tions, but  did  not  state  the  condltloiis.  The 
defendant  gave  the  following  testimony  as 
to  the  circumstances  under  which  the  note 
was  signed,  etc.:  "A  man  representing  him- 
self to  be  a  Ur.  Magee  came  up  the  road  in  a 
buggy,  and,  getting  out,  came  to  see  me,  and 
said  he  wanted  me  to  act  as  agent  to  sell  a 
patent  wire  fence.  He  said  Jack  Thompson 
and  William  Byers  had  consented  to  become 
agmts  In  their  districts,  and  he  wanted  a 
good  man  In  my  district;  that,  if  I  did  not 
make  anything,  I  could  not  lose  anything. 
He  said  I  would  have  the  eacclusive  right  to 
sell  in  my  district,  and  would  only  hare  to 
pay  a  certain  commission  on  what  fence  I 
actually  sold.  He  then  read  me  the  contract 
in  cTidence,  and  the  note,  but  in  reading  the 
note  I  do  not  think  he  read  the  words  'or  or- 
der of.*  I  hesitated  about  ^gnlng  the  note. 
He  said  that  the  contract  was  that  the  note 
was  only  given  as  security  for  what  commis- 
sions would  be  due  them  or  their  part  of  the 
commissions  if  I  sold  any  fence,  and  I  would 
not  hare  anything  to  pay  on  the  note  unless 
I  stdd  some  of  the  fence,  and  then  only  their 
part  of  the  eommlsstons.  He  said  the  note 
was  only  given  as  security,  and  that  it  would 
not  and  could  not  be  traded;  that  it  wasmore 
than  they  dare  do  to  trade  the  note;  that 
the  notes  taken  by  them  would  be  filed  away 
In  their  office  to  secure  payment.  I  can  read, 
but  not  without  glasses.  I  did  not  have  my 
glasses  with  me,  and  could  not  read  the  con- 
tract or  note,  and  he  read  them  to  me.  He 
said  he  would  send  to  my  post  office,  Mur- 
ray aville,  samples  of  the  fence  in  two  or  three 
days.  I  signed  the  contract  and  note  upon 
these  statemente  and  the  reading  of  the  same 
by  him.  He  was  a  strange  to  me.  I  never 
saw  anything  more  of  him.  I  have  never 
sold  a  foot  of  the  tenw.  He  did  not  send 
the  sample)^  as  promised.   I  never  had  any 


sample  with  which  to  try  to  seU.  Z  have 
been  a  membw  of  the  legislature.  I  new 
tried  to  sell  the  fence,  because  I  never  re> 
ceived  the  samite.  I  never  applied  to  D.  St. 
Evans,  la  Oataiesvllle^  fw  any  of  Uie  fwoe. 
[Counsel  read  over  to  witness  that  part  of 
the  plea  In  ref  wence  to  the  estaUliriunent  of  a 
factory  tn  Galnesvlllew  Wltoess  testified  that 
he  did  sw^  to  that  plea  that  no  factory 
had  been  estabUdwd  In  GalnesvUte.]  I  did 
not  know  whether  Mr.  Evans  had  one  hen 
or  not  I  never  asked  him  about  it  I  knew 
he  was  to  be  the  maaufactnrlng  agent  My 
information  was  that  they  had  gone  off  a 
short  time  after  I  gave  the  note,  and  carried 
thehr  factory  with  them.**  D.  E  Evans  testi- 
fied, among  other  things,  Uiat  he  was  ap- 
pointed agent  to  manufacture  tiie  fence,  and 
contracted  with  Uagee,  Fletchw  A  Co.,  to 
manufacture  It  and  put  up  a  factory;  tiiat 
they  brought  a  machine  to  Gainesville  to 
moke  it,  and  witness  always  had  the  fence 
for  sale,  and  made  and  still  makes  It;  and 
that  defendant  never  applied  to  him  tat  any 
of  the  fence.  The  fence  Is  good.  Witness 
sold  lote  of  it  Magee,  Fletcher  &  Go.  put  up 
the  factory,  which  Ib  still  there.  On  cross-es- 
aminauon  the  witness  t^tlfled  tiliat  the  ma- 
chine had  not  been  used  In  a  month;  that 
Magee,  Fletcher  &  Co.  never  bought  any 
land  or  built  any  house,  and  there  was  no 
sign  showing  a  factory  was  th^e,  ete.  The 
defendant  introduced  the  letter  received  by 
him  from  Bearden,  on  the  back  of  which  be 
wrote  the  following,  and  sent  It  to  his  son-in- 
law,  an  attorney:  "Since  I  left  town  I  have 
been  studying  some  about  the  troublesome 
note.  I  have  come  to  the  conclusion  that  I 
could  convict  the  man.  So  I  want  you  to 
see  Judge  Smith  at  once,  and.  If  you  think  so, 
send  some  one  up  after  me,  and  I  will  come 
down  and  bring  Jack  Thompson  for  my  wit- 
ness. Now,  with  all  the  lies  he  told  me,  I 
still  refosed  to  sign  the  note  until  he  told  me 
Jack  Thompson  had  taken  the  agency  for 
Whelchel's  district  and  gave  him  his  note, 
and  he  had  It  filed  away.  So  you  see  I  gave 
him  my  note  by  him  making  these  false  state- 
ments. Jack  Thompson  has  not  given  his 
note.  So  you  see  how  be  lied  me  into  it 
Will  this  convict  him  before  Judge  Smith?" 

The  motion  for  new  trial  alleges  that  the 
verdict  Is  contrary  to  law  and  evidence,  and 
that  the  court  erred  in  refusing  to  allow  the 
counsel  for  defendant  to  open  and  conclude 
the  argument  The  motion  also  contains  the 
following  special  grounds:  (d)  Error  In  char- 
ging: "The  defendant  sets  up  as  defense 
that  he  gave  the  note  sued  on  only  as  collat- 
eral security  for  the  commissions  which 
might  be  due  Magee,  Fletcher  &  Co.,  and  that 
nothing  was  to  be  due  them  only  the  com- 
missions on  sales  when  they  should  be  made. 
As  to  this.  I  charge  you  that  the  note  is  un- 
conditional, and  is  payable  at  the  time  stated 
in  it  The  agreem«it  In  evidence  does  not 
annex  any  ccmditlon  to  it  and  the  failure  of 
the  defendant  to  sell  the  fence  would  not  pre- 
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vent  a  recorery  by  tbe  plain Uff,  even  If  he 
had  notice  of  that  fact  The  fact  that  the 
defendant  did  not  sell  the  fence,  or  that  be 
did  not  realise  anything  from  the  sale  of  It. 
would  be  no  defense  to  a  suit  by  the  plaintiff 
or  any  one  else  on  the  note.*'  This  was  all 
the  charge  on  this  defense.  (7)  The  defend- 
ant's position  before  the  court  was  that  the 
note  waa  given  simply  as  collateral  to  secure 
the  payment  to  Magee,  Fletcher  &  Co.  of 
their  part  of  tbe  comm^lons  of  what  fence 
would  be  sold,  and  that  no  fence  had  been 
sold;  and  that  plaintiff  had  notice  of  the  na- 
ture of  the  transaction  at  the  time  he  pur- 
chased the  note,  or  of  clrcnmstaacee  auffl- 
dent  to  put  a  prudent  man  on  his  guard; 
and  that,  th^efore,  be  could  not  recover. 
The  court  erred  In  not  charging  tbe  jury  that, 
It  they  found  that  these  facts  were  estab- 
lished by  the  evidence,  then  they  should  And 
for  the  defendant;  and  the  court  did  not 
charge  this  to  be  the  law,  but  did  charge,  as 
before  stated,  that  the  fact  that  defendant 
realiised ,  nothing  from  the  sale  of  the  fence 
would  be  no  defense  to  a  suit  by  the  plaintiff 
or  any  one  else  on  the  note,  which  defendant 
says  was  error.  The  court  erred  In  not  char^ 
glng  the  Jury  that,  under  the  written  agree- 
ment between  the  defendant  and  Magee, 
Fletcher  &  Co.,  the  note  was  given  merely 
as  collateral  to  secure  onerhaif  tbe  commis- 
sions on  the  first  1,000  rods  sold.  This  con- 
struction waa  Insisted  upon  by  def«idant's 
counsel,  hut  the  court  charged,  in  efCect,  that 
no  such  stipulation  was  in  the  contract, 
which  defendant  s^s  was  error.  (8)  Coun- 
sel for  defendant  contended  that  If  the  agree- 
ment did  not.  In  the  (pinion  of  the  court, 
show  that  the  note  was  given  simply  to  se- 
cure the  payment  of  such  commissions  as 
might  be  due  by  defendant.  It  was  ambigu- 
ous, and  was  capable  of  that  construction 
contended  for  by  defendant's  counsel,  and 
that  tbe  court  should  submit  It  to  the  Jury, 
and  charge  the  Jury  that  If  they  found  from 
tbe  evidence  that  the  contract  was  repre- 
sented by  Magee  to  the  defendant,  at  the 
time  he  signed  it,  to  mean  that  the  note  was 
merely  given  as  security  for  the  payment  of 
Magee,  Fletcher  &  Co.'s  part  of  the  commis- 
sions on  the  fence  actnaUy  sold,  and  that 
nothing  would  be  due  by  defendant  unless  he 
did  reallaie  from  the  sale  of  the  fence,  and 
this  was  tbe  defendant's  understanding  of 
the  meaning  of  the  agreement  when  he 
signed  It,  the  Jury  should  put  that  construc- 
tion upon  it.  But  tbe  court  did  not  submit 
the  agreement  to  the  Jury  for  their  construc- 
tion, to  be  construed  by  them  Instead  of  be- 
ing construed  by  the  court,  and  charge  them 
as  requested  by  counsel,  and  defendant  says 
this  was  error.  ^)  Refusal  to  charge,  as  re- 
quested in  writing:  "The  contract  in  evi- 
dence between  defendant,  T.  B.  Montgomery, 
and  Magee,  Fletcher  &  Co.,  the  payee  of  the 
note,  should  be  construed  according  to  tbe 
sense  put  upon  it  by  tbe  parties  at  the  time 
of  the  execution  of  the  contract*   If  yon 


should  find  from  the  evidence  that  Magee  or 
Fletcher,  at  the  time  of  tbe  execution  of  the 
note  or  contract,  said  Its  effect  would  be  that 
the  note  would  be  only  collateral  or  security 
for  the  amount  which  would  be  due  them  by 
Montgomery  as  their  part  of  tne  commis- 
sions on  the  fence  sold  by  lilm  (Montgom- 
ery), and  that  be  would  not  have  any- 
thing to  pay  on  said  note  unless  he  sliould 
succeed  In  selling  some  of  the  fence,  and  if 
you  find  that  Montgomery  understood  this 
to  be  the  meaning  of  tbe  contract  at  the 
time,  then  tbe  contract  will  be  construed  ac- 
cording to  and  as  having  that  meaning.'* 
(10)  Counsel  for  defendant  contended  that,  If 
the  written  agreement  In  evidence  did  not 
set  forth  that  the  note  was  given  as  security 
for  the  payment  of  Magee,  Fletcher  &  Co.'s 
part  of  the  commissions  on  the  fence  actual- 
ly sold,  still  the  evidence  showed  that  It  was 
glvea  for  that  purpose  alone,  and  tbe  court 
should  have  charged  the  Jury  that  if  they 
found  from  the  evidence  that  the  note  was 
given  merely  as  collateral  security  for  the 
payment  of  Magee,  Fletcher  &  Co.'s  half  of 
the  commissions  on  the  first  1,000  rods  of 
fence  sold,  and  that  no  fence  had  been  sold, 
and  that  plaintiff  purchased  the  note  with 
notice  that  the  note  was  given  for  that  pur- 
pose, or  with  notice  of  circumstances  wblch 
would  put  a  prudent  man  on  Inquiry,  he 
would  take  subject  to  the  equities  between 
the  original  parties  to  tbe  note.  But  tbe 
court  did  not  so  charge  tbe  Jury,  and  movant 
says  this  failure  to  charge  was  error.  (11) 
Counsel  for  defendant  contended  in  argu- 
ment  that,  unless  the  note  was  given  as  col- 
lato'al  for  tbe  payment  of  Magee,  Fletcher 
ft  Co. '8  part  of  the  commission,  then  the 
facts  showed  there  was  no  consideration 
whatever,  that  defendant  received  nothing 
as  value  for  tbe  note,  and  was  not  indebted 
to  the  payee  anythbig.  On  the  subject  of 
what  would  constltue  a  consideration,  the 
only  charge  of  the  court  was  as  follows:  "A 
consideration  is  valid  If  any  benefit  accrues 
to  him  who  makes  the  promise,  or  any  injury 
to  him  who  receives  the  promise;  and  if  Ma- 
gee. Fletcher  &  Co.  and  tbe  defendant  made 
an  agreement,  each  contracting  with  the  oth- 
er to  do  certain  things,  the  contract  and 
the  promise  of  one  party  would  be  sufficient 
consideration  for  the  contract  of  the  other 
party;"  Movant  says  this  charge  was  er- 
ror^Flrst,  because  movant  contends  .  that 
there  waa  no  evidence  of  any  tjeneflt  to  de- 
fendant or  any  Injury  to  Magee,  Fletcher  & 
Co.,  as  a  consideration  of  this  note;  second, 
because  the  court  failed  to  charge  the  coun- 
ter proposition,  that,  if  there  was  no  benefit 
to  defendant  and  no  injury  to  Magee,  Fletch- 
er &  Co.  as  a  consideration  for  the  note,  it 
would  l>e  without  consideration,  though  the 
court  did  charge  that  If  there  was  no  consid- 
eration for  the  note,  and  the  plaintiff  pur- 
chased with  notice  of  that  fact,  he  could  not 
recover;  third,  because  the  charge  was  mis- 
leading to  the  Jury,  In  that  It  directed  their 
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attention  to  the  promises  and  counter  prom* 
Ises  In  the  agreement,  whereas  there  was  no 
suit  on  the  agreement,  but  on  the  note,  and 
was  calculated  to  make  the  Impression  on 
their  minds  that  the  promises  or  stipulations 
in  the  agreement  were  a  sufficient  considera- 
tion for  the  note,  whereas  movant  contends 
there  was  nothing  contained  in  the  agree- 
ment which  could  by  any  possibility  be  re- 
ferred to  the  note  as  a  consideration  for  the 
note,  and  the  agreement  contained  no  con- 
tract on  the  part  of  Magee,  Fletcher  &  Co., 
conferred  no  right  upon  defendant  which 
could  stand  as  a  consideration  for  the  note, 
or  which  could  be  referred  to  the  note, 
but  really  was  all  on  one  side,  and  that 
there  was  no  right  or  benefit  confwred  on  de- 
fendant by  the  agreement,  and  no  promise  to 
him  by  the  other  parties  to  the  contract,  but 
was  only  part  of  a  cleTeriy-deTlsed  scheme 
to  Injure  defendant  by  obtaining  from  him 
the  note  in  question.  (12)  J.  C.  Browing 
testified  that  he  had  given  to  Magee,  Fletch- 
er &  Co.  a  note  similar  to  the  one  sued  on, 
and  accompanied  by  a  contract  like  the  one 
in  evidence,  and  that  he  received  a  lettw 
from  Martin  &  Hunt  about  It;  but  It  turned 
out  the  note  belonged  to  Hunt  alone,  and  that 
in  conversation  with  Hunt  (the  ptalntiBf),  In 
speaking  about  the  notes  taken  by  Magee, 
Fletcher  &  Co.,  Hunt  had  said:  "We  gave 
one  hundred  dollars  apiece  for  them."  Wit- 
ness said  he  did  not  know  wbo  Hunt  meant 
by  "we,"  but  he  Inferred  from  the  fact  that 
Martin  &  Hunt  were  in  partnership  in  the 
livery  business,  and  the  fact  that  Hunt  said 
they  (Martin  &  Hunt)  had  purchased  togeth- 
er some  of  the  Magee,  Fletcher  &  Co.  notes, 
when  Hunt  (the  plaintiff)  said  "we"  had  paid 
$100  each  for  the  notes,  he  meant  Martin  & 
Hunt.  The  court,  over  the  objection  of  de- 
fendant's counsel,  ruled  out  tne  statement  of 
witness  as  to  whom  he  Inferred  were  meant 
by  "we"  as  used  by  Hunt  Defendant  says 
this  mling  was  error.  Defendant  then  of- 
fered to  prove  by  the  witness  that  Martin, 
of  the  firm  of  Martin  &  Hunt,  said  that  they 
knew  all  about  the  contracts  made  l>etween 
Magee.  Fletchw  &  Co.  and  the  parties  who 
gave  the  notes  when  they  purchased  the 
notes.  The  court  excluded  the  testimony,  on 
the  ground  that  there  was  no  evidence  to  con- 
nect Martin  with  the  note  sued  on,  and  to 
show  he  was  interested  with  plaintlfiF  In  said 
note.    Defendant  says  this  ruling  was  error. 

Perry  &  Craig,  for  plalntllf  In  error.  J.  B. 
Estes  and  J.  C.  Boone,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


m  Oa.  40S) 

TITTLE  T.  BENNETT,  Ordinary. 
(Supreme  Court  of  Georgia.    March  19,  1S94.) 

OUAHDUK'S  BOJTD  — LlABILITI  OP  SURBTT  — CON- 
TRACT—KkPEOT  OK  PkHSOSS  sot  PAKTIKS. 

1.  A  surety  upon  a  guardian's  bond,  after 
obtaining  his  diaciiarge  under  section  1817  of 


the  Code,  althoogh  liable  to  the  ward  fw  any 
past  default  of  the  guardian,  is  not  liable  to  a 
surety  of  the  guardian  upon  a  second  bond,  who 
has  answered  for  that  default  in  consequence  of 
his  own  statutory  liability  upon  the  second 
bond.  This  liBbility  of  the  second  surety  is 
primary  as  between  himself  and  the  first  sure- 
ty, and  he  has  no  right,  either  of  indemnity  or 
of  contribution,  from  the  latter. 

2.  A  prop(»al  by  the  administrator  of  the 
first  surety  to  the  second,  pending  litigation 
against  them  jointly  upon  both  bonds  In  a  suit 
by  the  ward,  to  the  effect  that,  however  the  lit- 
igation might  turn  out,  they  would  share  the 
burden  equally,  and  the  assent  tiiereto  by  the 
second  surety,  constltnted  no  binding  contract, 
eepecialiy  as  against  a  surety  upon  the  adminis- 
trator's bond,  who  had  no  share  in  the  making 
or  the  acceptance  of  the  propoaal,  and  neither 
consented  to  nor  ratified  the  same. 

3.  It  results  from  the  foregoing  that  the 
declaration  of  the  plaintiff  below  set  forth  no 
cause  of  action,  ana  that  the  court  erred  in  not 
dismissing  the  same  on  motion  of  the  defend- 
ant. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,Dade  county;  T. 

W.  Mllner,  Judge. 

Action  by  J.  A.  Bennett,  ordinary,  for  the 
use  of  J.  A.  Case,  against  J.  M.  Sutton  and 
Thomas  Tittle.  Judgment  for  plaintiff,  and 
defendant  Tittle  brings  error,  and  plaintiff 
brings  a  cross  bill  of  exceptions.  Judgment 
reversed.  On  cross  bill  of  exceptions,  judg- 
ment affirm^. 
The  following  Is  the  official  report: 
To  an  action  by  the  ordinary  for  use  of 
J.  A.  Case  against  J.  M.  Sutton  and  Tbomas 
Tittle  a  general  demurrer  was  filed  by 
Tittle,  who  was  the  only  defendant  served. 
The  demurrer  was  overruled,  and  this  ruling 
Is  assigned  as  error.  The  declaration  sets 
forth  the  following:  On  December  7,  1874, 
J.  M.  Sutton,  as  principal,  and  Thomas  Tittle 
and  others,  named  as  securities,  entered  into 
an  administrator's  bond  for  the  faithful 
performance  by  J.  M.  Sutton  of  his  duties  as 
administrator  of  the  estate  of  Leroy  Sutton, 
upon  the  accejrtance  of  which  bond  J.  M. 
Sutton  took  possession  of  the  estate.  In 
hla  lifetime,  I^eroy  Sutton  become  bound  as 
surety  on  the  bond  of  one  Jenkins  as  guard- 
Ian  of  his  wards,  X  W.  Williams  and  Jane 
Williams,  the  latter  of  whom  married  one 
Sammons.  Jenkins  died  without  account- 
ing for  his  trust  While  Leroy  Sutton  was 
so  bound,  he  applied  to  the  ordinary  to  be 
released  from  the  suretyship,  whereupon  the 
ordinary  required  Jenkins  to  give  another 
bond,  which  he  did,  giving  as  one  of  hla 
sureties  J.  A,  Case.  After  the  death  of  Jen- 
kins, his  wards,  having  arrived  at  majority, 
began  their  action  against  both  sets  of  sure- 
ties, and  on  the  trial  recovered  Judgment, 
March  25,  1887,  against  J.  M.  Sutton,  admin- 
istrator of  Leroy  Sutton,  McKenzie  Nicholas, 
and  J.  A.  Case,  for  |2S7.20  for  the  waste  aris- 
ing npon  the  bond  first  given  by  Jenkins, 
and  $367.53  arising  after  the  execution  of 
the  second  bond,  and  unaccounted  for  by 
Jenkins.  During  the  pendency  of  said  liti- 
gation, J.  M.  Sutton,  administrator,  went  to 
J.  A.  Case,  and,  not  knowing  how  the  ac- 


Digitized  by  Google 


Oa.)  WBSTEBN  UNION 

coanttng  would  show  up,  offered  Gaae  a 
proposition  that,  bowerer  It  might  turn  out, 
they  wonld  equally  share  the  burden,  to 
which  Case  assented.  At  the  time  ot  the 
rendition  of  the  Judgment  In  faror  of  the 
wards  of  Jenkins,  J.  M.  Sutton  had  already 
coDTerted  Into  money  the  property  of  the. 
intestate  liable  to  lery  and  sale,  and  had 
bimeelf  removed  to  Tennessee.  McKenzle 
Nicholas,  the  other  aurety,  was  wholly  In- 
sfdreat,  harlng  no  property  liable  to  seizure 
under  tiie  law;  and  Case  was  forced  to  pay 
off  the  whole  of  the  Judgment,  and  the  exe- 
cution Issued  to  enforce  the  same  was  re- 
turned by  the  sheriff  with  an  entry  of  no 
property  as  to  Leroy  Sutton,  whereby  J.  M. 
Sutton  as  principal,  and  bis  sureties,  be- 
came UaUe  to  an  action  tct  enforce  contrlbu* 
tion.  All  of  said  sureties  except  Tittle  hare 
remored  from  the  state,  and  hare  no  prop- 
erty therein,  exc^  Larkln  Payne,  who  is 
dead,  and  there  is  now  no  administrator  on 
his  estate. 

W.  U.  &  J.  P.  Jacoway,  T.  J.  Lumpkin, 
and  Jones  &  Martin,  for  plaintiff  In  error. 
B.  J.  &  J.  McCamy  and  McGutchen  &  Shu- 
mate, for  defendant  In  wror. 

PER  CURIAM.   Judgment  reversed.  On 
cross  bill  of  ^ceptlons.  Judgment  affirmed. 


(»3  Oa.  642) 

J.  G.  HYNDS  MANUF:G  CO.  et  al,  v. 
06LESBY  &  JtlEADOR  GRO- 
CERY CO.  et  al. 
tSnpreroe  Coart  of  Georgia.    Jan.  27,  1804.) 

BxxODTJOK  Bile  of  Mortqaqed  Lands— Distbi- 

BqTion  OF  Proceeds.  , 
The  holder  of  an  nnforeclosed  mortgage 
on  property  brought  to  sale  under  a  general 
judgment  junior  to  the  mortgage  could  not, 
without  the  conaeot  of  the  mortgagor  and  the 
plaintiff  in  execution,  cause  the  entire  estate  to 
be  sold,  vid  afterwards  claim  the  fund  in  the 
sheriff's  hands. 

(Syllabus  b7  the  Court.) 

Error  from  superior  coTirt.  Lumpkin  coun- 
ty; O.  J.  Wellborn,  Judge. 

Application  by  J.  G.  Hynda  Manufactur- 
ing Company  and  others  against  the  Oglesby 
&  Meador  Grocery  Company  and  others  for 
a  rule  admitting  the  petititmerB  to  share  in 
the  proceeds  of  an  execution  sale  In  the  hands 
of  the  sheriff.  From  an  order  granting  the 
respondents  a  share  In  the  proceeds  the  pe- 
tltionei's  bring  error.  Reversed. 

H.  H.  Dean,  for  plaintiffs  In  error.  Wler 
Boyd  and  M.  O.  Boyd,  for  defendants  In  er- 
ror. 

SIMMONS,  J.  Movants  In  a  rule  against 
the  sheriff,  to  which  the  Oglesby  &  Meador 
Grocery  Company  had  been  made  a  party 
defendant,  contested  with  the  respondent 
company  for  the  remainder  of  a  fund  raised 
by  a  sale  of  realty  under  a  levy  of  executions 
of  the  movants  founded  on  general  judg- 
ments. The  respondent  company  claimed 
under  a  mortgage  of  prior  date  to  the  Jwlg- 
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menta,  and  In  Its  petltioD  to  be  made  a  party 
defendant  alleged  that  at  the  sale  In  ques- 
tion the  entire  estate  in  the  Umd  was  s<^d, 
and  that  the  defendant  in  fi.  fa.  was  wholly 
Insolvent,  and  had  no  other  prc^>tfty  besides 
that  which  was  sold  under  the  lery.  It  ap- 
peared that  counsel  for  the  respondent  com- 
pany gave  public  notice  to  the  bidders  at  the 
sale  that  the  entire  estate  would  be  sold, 
and  that  the  company  would  look  to  the  pro- 
ceeds of  the  sale  to  extinguish  its  mortgage; 
bat  the  movants  were  not  present,  and  gave 
no  ctmsent  to  this.  The  mortgage  was  not 
fwedosed  at  the  time  of  the  sale.  The  re- 
spondent company  was  the  pnrcbaser  at  the 
sale.  The  Judge,  presiding  without  a  Jury, 
awarded  the  fund  to  the  mortgage,  and  to 
this  ruling  the  movants  excepted. 

A  sale  of  land  under  a  general  Judgment 
Junior  to  a  mortgage  thereon  is  a  sale  of  the 
equity  of  redemption  only,  unless  the  mort- 
gage has  been  foreclosed,  and  the  mortgagee 
places  his  execuljoii  in  the  bonds  of  the  of- 
ficer making  the  sale,  and  causes  the  title 
unincumbered  to  be  sold  (Code,  fl  1967;  Tar- 
ver  V.  Ellison,  S7  Ga.  54),  or  unless  the  mort- 
gagor and  the  mortgagee  and  the  plaintiff 
in  the  fl.  fa.  levied  consent  that  the  entire  es- 
tate shall  be  st^d  (Code,  ;  3974).  The  mort- 
gage In  this  case  not  having  been  foreclosed, 
and  no  «uch  consent  having  been  gWea  by 
the  plaintiffs  In  fl.  fa.,  the  interest  sold  was 
merely  the  equity  of  redemption,  and  the 
court  erred  in  holding  that  the  mortgage  was 
entitled  to  the  fund.  Counsel  for  liie  defend- 
ant in  error  relied  upon;  the  case  of  Baker 
V,  Gladden,  72  Ga.  469,  In  which  It  was  ruled 
that  tbe  holdw  of  an  nnforeclosed  mortgage 
on  land  sold  at  sheriffs  sale,  although  he 
could  not  at  law  claim  payment  out  of  the 
fund  arising  from  the  sale,  could  make  such 
a  claim  In  equity,  and,  up<m  proper  allega- 
tions, showing  the  insolvency  of  the  debtor, 
and'  tbat  the  mortgage  creditor  would  be 
without  remedy  unless  such  fund  were 
awarded  him,  would  be  entitled  to  priority 
over  creditors  who  claimed  under  Judgment 
Junicv  to  the  mortgage.  In  that  case,  how- 
ever, the  court  was  not  dealing  with  a  fund 
raised  by  a  sale  of  the  equity  of  redemption, 
Tbe  executions  under  which  the  sale  was 
had  were  older  than  the  mortgage,  and  the 
whole  estate  was  sold,  and  the  fund  in  con- 
troversy was  the  baUince  r«nainlng  after 
these  raecutions  had  been. satisfied.  Clear- 
ly, that  decision  is  not  applicable  to  the  ease 
at  bar.   Judgment  reversed. 

01  OA.  4M) 

WESTERN  UNION  TEL.  GO.  v.  MOSS. 
(Supreme  Court  of  Georgia.    Feb.  26,  1894.) 
Telegraph  Coupant — Failure  to  Tramsuit  Tsl- 

KOKAH— PaTMEXT. 

1.  Ac  agent  of  a  telegraph  company  has  no 
right  to  substitute  a  free  message  from  himself 
for  a  prepaid  message  fumtshed  to  him  for 
transmission,  and  a  subsequent  return  of  the 
money,  and  its  acceptance  by  the  person  who 
paid  it  will  not  operate  as  a  ratification  ef 
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such  aubstitniion,  without  eTidence  ihowing 
that  thia  netsoD  knew  of  the  substitution  at 
the  time  the  money  was  refnnded  to  him.  la 
the  present  case  the  evidence  fails  to  show  such 
knowledge. 

2.  Where  a  telegraph  company  has  incur- 
red the  statatot7  penalty  for  failare  to  trans- 
Diit  and  deliver  a  message,  merely  refunding  the 
money  received  by  it  as  prepayment  for  serriee 
never  performed  will  not  bar  an  action  for  the 
penalty. 
(Syllabna  hy  the  Oonrt) 

Brror  tnm  snperlor  court,  Oobb  county; 
O.  F.  Qobw,  Jndffe. 

Action  by  WUliam  E.  Ifoss  agatugt  the 
Western  Union  Telegraph  Company.  Judg- 
ment fw  pl^tifl,  and  defwdant  brlngB  er- 
ror. Affirmed. 

Bigby,  Seed  &  Berry  and  Clay  &  Blair,  for 
plaintiff  in  error.  W.  E.  Power,  for  defend- 
ant In  tfror. 

BL&OKLBY,  a  1.  1.  The  defftnlt  charge- 
able to  the  ccHnpany  vas  not  a  mere  error  hi 
transmission,  but  a  totiU  failure  to  transmit 
and  dellTor  the  message  which  was  intrusted 
to  it  The  agai^  whether  actuated  1^  a  mo- 
tive of  kindness  or  any  other,  had  no  right 
to  substitute  a  free  message  of  his  own  for 
that  which  he  had  recelred  for  transmlsslrai, 
and  which  was  paid  for  in  adrancAi  True 
it  is  that  this  snbstttutlon  was  capabl«  ot 
ratification,  but  no  ratification  could  result 
from  an  act  done  without  knowledge  of  the 
thing  to  be  ratified.  Though  the  evidence 
rendered  It  certain  that  the  money  pr^ld 
as  compensation  for  sending  the  message 
over  the  wires,  and  delivering  It  at  destinfti- 
tion,  was  refunded  shortly  after  the  substitu- 
tion of  the  one  message  for  the  otiio:  took 
place,  this,  without  proof  that  the  mon^ 
was  received  and  accepted  with  knowledge 
of  the  substltutifm,  would  not  suffice  to  es- 
tablish ratification.  And  ^e  evidence  whol- 
ly failed  to  show  such  knowledge. 

2.  If  the  company  inctured  the  statutory 
penalty,  there  was  no  remission  of  the  pen- 
alty by  rec^vtng  back  the  money  wlii<di  had 
been  iwiid  to  the  conpany  Ux  service  which 
It  never  iierfwmed.  It  could  not  cancel  the 
penalty  by  merely  refunding  this  money. 
Had  there  beoi  some  ecpress  agreemrat, 
amounting  to  an  accord,  and  the  refunded 
money  had  been  received  In  satisfaction,  the 
penalty  might  have  been  released  w  dis- 
charged. But  no  such  agreement  appears. 
Merely  refunding  the  mmey  by  the  <me 
party,  and  rec^vlng  it  back  by  the  other, 
did  not  ctmstituteany  bar  to  the  action.  Tele- 
graph Co.  V.  Taylor,  84  Oa.  408.  11  3.  B.  396, 
dttng  Tel^raph  Go.  v.  Buchanan,  35  Ind. 
43a    Judgment  affirmed. 


<93  Os.  526) 

BARRETT  v.  VERDBBY. 
(Sapreme  Court  of  Qeorgia.    Dec.  18,  1898.) 
Brbach  or  CoiintAOT^DAMAeEa. 
The  evidence  fnlly  establishing  the  mak- 
ing of  the  contimct  declared  upon,  and  its 


breadi,  the  plaintiff  was  entitled  to  recover  as 
damages  the  difference  between  the  valne  of 
the  interest  sold,  at  the  time  the  breach  occur- 
red, and  the  amount  whldi  tiie  defen^int  had 
contracted  to  pay  ttue  that  intec«Bt  There  was 
evidence  tending  to  show  that  this  difference 
amonnted  to  as  much  as  $3B8.50.  The  special 
pleas  of  the  defendant  were  no  answer  to  tiie 
action. 

(Syllabus      the  Court) 

Error  from  dty  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  Thomas  Q.  Barrett  against  B.  F. 
Verdery.  Judgment  for  defendant,  and 
plaintiff  brings  eiTor.  Reversed. 

W.  K.  MUler,  toe  plaintiff  in  eiror.  Salem 
Dotchw.  for  defendant  bi  error. 

8IMMUNS,  J.  It  appears  from  tiw  dedap 
tatimi  that  the  defendant  contracted  with 
the  plaintiff  for  the  poiduuM  of  an  iatenst 
In  certain  patoit  rights  h^  by  the  ^aintiff 
undv  a  license  from  the  American  SBectrlc 
Ught  Company  of  New  York,  agreeliig  to 
pay  9000  therefor,. but  .subsequently  refused 
to  accept  or  pay  for  the  same*  and  the  plain- 
tiff seeks  to  recover  upon  this  contract  The 
case  came  to  this  court  upon  exceptions  to 
the  overruling  of  a  demurrer  to  the  dedara- 
tl(m,  and  the  judgmoit  of  the  court  below 
was  afltarmed.  88  Oa.  349^  IS  &  B.  47&  A 
triid  was  then  had  before  the  judge  without 
a  Jury.  A  motion  to  strike  the  defendant's 
special  pleas,  <m  the  ground  that  they  con- 
tained no  defense  to  the  action,  was  over- 
ruled; and  the  court,  after  hearing  the  evl- 
doice,  rendered  Judgment  for  the  defotdant 
Hie  pl^tur  made  a  moHim  for  a  new  trial, 
which  was  ovomled,  and  to  this  ruUiur  he 
excited.  He  excepted  also  to  the  refusal 
of  the  court  to  strike  the  defendant's  sperial 
pleas. 

We  think  the  court  erred  in  refusing  to 
strike  these  ideas.  The  defenses  eet  up 
therein  were  based  upon  matters  arising  snb- 
sequratiy  to  the  refusal  of  the  defendant  to 
c<unply  with  hlii  CMitract  If  the  rights  the 
plaintiff  bad  contracted  to  sell  were  forfeited, 
as  avwred  In  one  of  the  pleas,  by  his  £aUuze 
to  organize^  wltbhi  »  year  from  the  date  of 
his  license,  a  ccwporatlon  which  should  suc- 
ceed to  his  rights  nndw  the  llcoise.  the  for- 
feiture could  not  luve  occurred  prior  to  the 
defendant's  refusal  to  take  the  Interest  con- 
tracted for,  as  the  year  had  not  then  ex- 
pired; the  license  being  dated  December  10, 
18SX,  and  the  refusal  having  taken  place  In 
the  following  February.  A  breach  of  con- 
tract cannot  be  Justified  by  anything  the  oth- 
er party  to  the  contract  mi^  have  done  or 
omitted  to  do  afterwards.  If  the  defendant 
had  no  legal  ground  for  refusing  to  omiply 
with  his  contiact  at  the  time  of  such  refusal, 
the  right  of  action  which  then  accrued  to  the 
plaintiff  would  not  be  defeated  by  any  sab- 
sequent  forfeiture  of  the  plaintifTs  rights  nn* 
der  the  license,  nor  by  his  subsequent  deal- 
ings with  the  interest  which  the  defendant 
had  contracted  to  take.   That  the  (S>ntract 
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declared  upon  waa  a  voUd  cootract,  tbe 
lireacli  of  wlAOt  voHld  entitle  the  plalntlfl  to 
recover,  wae  decided  when  the  case  was  here 
before.  89  QtL  849, 15  &  B.  476.  Tbe  coib- 
tract,  and  the  breach  It,  as  allied,  being 
fully  established-  by  the  proof,  and  the  de- 
f mdant  bavins  failed  to  establish  a  valid  de- 
fense  to  tbe  same,  tbe  phUntiff  was  entitled 
to  a  Jndfinait  tor  at  least  nominal  damages 
and  costs.  "In  every  case  of  breach  of  con- 
tract, the  other  party  has  a  right  to  dam- 
ages,"  and,  "If  there  be  no  actual  damages, 
the  xOaintitC  can  have  nominal  damages, 
indet  wiU  cairy  the  costs."  Code,  S  2946; 
Bank  V.  Sibley,  71  Oa.  727  (4).  733;  Kenny 
Corner,  79  Ga.  748,  74R.  It  follows  from 
what  has  been  said  that  a  new  trial  should 
be  awarded. 

Whether  tbe  plaintiff  wonld  be  entitled  to 
actual  damages  or  not  would  dei»end  iQwn 
whether,  at  the  time  the  breach  of  contract 
occurred,  the  salable  value  of  the  Interest 
CMitracted  tot  was  less  than  the  contract 
price.  If  it  was.  the  plalntUT  would  be  en- 
titled to  recover  the  dlCTerence;  this  measure 
of  damages  being  applicable  where  the  ven- 
dor  has  retained  as  his  own  tbe  property 
sold,  upon  the  refusal  of  the  vendee  to  take 
the  sam^  as  was  done  in  this  case.  Tied. 
Sales,  (  S88.  When  the  decision  In  this  case 
was  announced,  we  thought  there  was  evi- 
dence tending  to  show  that  this  dlflo^ce 
amounted  to  as  much  as  the  sum  stated  in 
the  beadnote,  but  this  was  not  absolutely 
adjQdlcated,  and  the  process  by  which  the 
result  was  reached  need  not  be  examined. 
Judgment  revised. 


<n  Oa.  S40) 

DTTNAGAN  v.  WEBSTER  et  a1. 
(Supreme  Court  of  Georgia.    Jan.  27,  1894.) 

JVnmiBNT  AO&IK8T  ADKIITISTBjLTOB— LlAXtLITT  OT 
DBOEDB<{T'a  HOUBBTBAD. 

Where  one  qnalifies  as  admlnlBtrator  of 
a  deceased  peraoQ,  it  is  an  undertaking  by  tbe 
adminiBtrator  equivalent  to  a  contract  to  dnly 
administer  the  estate  according*  to  law,  for  tbe 
benefit  of  tbe  heira  and  creditors.  If  snch  qual- 
ification took  place  prior  to  the  passage  or  the 
homestead  act  of  1868,  a  homestead  set  apart 
to  the  wife  of  the  administrator  in  1873,  oat  of 
hia  land,  is  subject  to  a  judgment  rendered 
against  him  by  the  court  of  ordinary,  in  favor 
of  the  heirs,  upon  a  citation  for  a  settlement  of 
bis  accounts,  although  the  indgment  was  baaed 
,  upon  a  failare  br  the  administirator  to  pay  over 
aoner.  belonging  to  the  estate,  which  did  not 
come  into  hia  handa  nntll  1887. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hall  county;  C. 
J.  Wellborn,  Judge. 

In  the  matter  of  tbe  settlement  of  the  es- 
tate of  Joseph  Ihmagan,  an  execution  was 
levied  on  tbe  homestead  of  tbe  administra- 
tor, on  a  judgment  by  the  beirs  against  bim; 
and  Sarah  Dunagan,  tbe  widow,  interposed  a 
claim.  From  an  order  holding  tbe  home- 
stead liable,  tbe  widow  brings  error.  Af- 
firmed. 

v.2l8JCnQ.l— 5 


SamL  C.  Ponlap  and  W.  H  Telford,  for 
plaintiff  In  cnror.  Geo.  K  Locqjterf  for  de- 
fendant in  OTor. 

SIMMONS,  J.  Joseph  DOOMPU  died  In 
1861,  and  in  the  same  year  J.  T.  and  Bsekl^ 
Dunagan  aiuiUlled  as  administrators  of  his 
estate.  In  1887  certain  money  which  had 
been  burled  by  the  decrased  was  found,  and 
went  Into  the  hands  of  tbe  admlnlsttatmrs. 
They  were  cited  by  the  heirs  to  a  settle- 
ment before  the  ordinary,  and  a  Judgment 
was  rendered  ag»lnat  them  In  favor  of  the 
h^rs.  An  execution  founded  upon  this  Judg- 
ment was  levied  on  certain  land  as  the  prop- 
erty of  Elsekld  Dunagtn,  and  his  wife  In- 
terposed a  claim  to  tbe  pnv>erty  as  having 
been  set  apart  to  her  and  her  children,  as  a 
homestead  and  exemption,  on  March  29, 
1873.  It  appeared  that  he  had  never  sold 
or  otherwise  disposed  of  the  land.  Uptm  the 
agreed  ftuHs,  the  qnestiim  whether  the  land 
was  subject  to  the  execution  was  submit- 
ted to  the  Judge  without  a  Jury,  and  he 
found  tliat  it  was,  and  to  this  ruling  tbe 
claimant  excepted.  Where  one  qualifies  as 
administrator,  it  is  an  undertaking  equivs' 
lent  to  a  contract  on  his  part  to  duly  admbi- 
Ister  the  estate  according  to  law  for  the 
benefit  of  heirs  and  creditors.  In  the  pres- 
ent case  the  claim  of  the  ereuiior  was  based 
upon  this  contract  on  the  part  of  the  admin- 
istrator; and  the  contract,  as  we  have  seen, 
antedated  the  constltuticm  of  1868,  under 
which  tbe  homestead  was  set  apart  The 
supreme  court  of  the  United  States,  In  tbe 
case  of  Gunn  v.  Barry,  15  Wall.  610,  re- 
versing the  decision  of  this  court  held  that 
the  homestead  right  could  not  prevail  against 
a  contract  created  prior  to  the  constitution; 
that,  as  to  such  contracts,  the  homestead  is 
a  nullity,— and  that  ruling  has  since  been 
followed  In  several  decisions  of  this  court 
It  has  also  been  beld  that,  as  between  the 
homestead  right  and  the  claim  of  a  creditor 
founded  ui>on  such  a  contract,  the  date  of 
the  contract  and  not  of  the  breach  of  it, 
governs  In  determining  the  question  of  prior- 
ity. Van  Dyke  v.  Kllgo,  54  Ga.  551;  Drink- 
water  V.  Moreman,  61  Ga.  335;  Hunt  v. 
Julian,  63  Ga.  162;  Douglass  v.  Boylston,  69 
Ga.  186;  WIIIIb  v.  Thornton,  73  Ga.  128.  It 
follows  tlrnt  the  court  below  did  not  err  In 
holding  the  property  subject  Jndgment  af- 
firmed. 


(98  Oa.  MS) 

OSBORNE  V.  HUGHES. 

(Supreme  Court  of  Georgia.    Feb.  26, 1884.) 

Appbu.— iNsumoiBXT  Boin>. 

As  tbe  surety  on  a  replevy  bond  given 
by  the  defendant  m  a  distress  warrant  is  lia- 
ble for  the  condemnation  money  by  reason  of 
his  Buretyship  on  that  bond,  he  cannot  become 
Bnrety  on  an  appeal  taken  by  the  defendant  to 
the  superior  court  from  the  Judgment  rendered 
against  him  in  tbe  Justice's  court  An  appeal 
80  entered. is  a  anility,  and  shonld  be  dismissed 
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by  the  anperlor  conrt  on  motion.  Tht  cue  Is 
ruled  In  principle  by  Inanranee  Oo.  t.  Plantr  86 

Ga.  623. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Catoosa  comity; 
T.  W.  MUner.  Judge. 

Action  by  Joseph  W.  Osborne  against 
Jesse  Hughes.  From  a  Judgment  for  plain- 
tiff, defendant  appeals  to  the  superior  court 
From  an  order  refusing  to  dismiss  the  ap- 
peal, plaintiff  bringa  error.  Reversed. 

J.  H.  Anderson  and  Payne  &  Walker,  tor 
plaintiff  In  error.  B.  M.  W.  Glenn,  f<w  de- 
fendant In  etrar.  - 

PDB  CURIAM.  Judgment  rerased. 


(M  Ga.  4£8) 

CENTRAL  RAILROAD  &  BANKING  GO. 
OF  6BORGIA  t.  PHINAZSE. 
(Supreme  Court  of  Georgia.    Jan.  6, 1891) 
^BBSOR  or  Railroad  —  LiABn.iTT  Ton  Injusibs — 
Dbvbotivb  Track— ISToxiCATioji  or  Plaiwtif* 
— Crbdibilitt  of  Witnbss — Falsds  i»  Uno. 

1.  A  chartered  railroad  company  permitting 
another  company  to  mu  trains  over  its  railway, 
and  thus  to  use  its  franchise,  is  liable  to  a  pas- 
senger upon  one  of  such  trains  for  a  personal 
injury  sustained  by  him  b^  reason  of  a  derail- 
ment resulting  from  negligence  in  failing  to 
have  and  maintain  a  safe  track. 

2.  It  is  not  Incumbent  upon  tho  court  to 
charge  that,  "if  the  jury  should  believe  that 
any  of  the  witnesses  sworn  for  the  plaintiff 
have  been  snccesafnlly  impeached  or  contra- 
dicted in  a  material  matter  sworn  to  by  bfm  or 
them,  then  the  jniy  can  disregard  the  whole  tes- 
timony of  such  wibness."  A  witness  might  be 
contradicted  in  a  material  matter,  and  still  be 
entitled  to  full  credit  as  to  other  matters. 

S.  If  the  plaintiff's  intoxication  did  not  con- 
tribute to  his  injury,  or  to  the  degree  of  it  his 
being  jntozicated  would  not  affect  his  right  to 
recover;  nor  sbonld  !t  coont  a^nst  him,  as 
disqaalifyiuf?  him  to  avoid  the  conseqaences  of 
the  defendant's  negligence,  If  the  circumstances 
were  such  that  a  prudent  sober  man  could  not 
have  avoided  them  by  the  exercise  of  ordinary 
diligence. 

4.  The  evidence  was  not  so  clearly  Insuffi- 
cient to  warrant  a  Terdict  as  to  render  It  re- 
versible error  for  the  presiding  judge  to  deny  a 
new  trial. 
(Syllabus  by  the  Ctenrt) 

Srror  from  superior  court,  Bibb  county; 
W.  r.  Jenkins,  Judge. 

Action  IV  TV.  J.'  Phinazee  against  the  Cen- 
tral Railroad  &  Banking  Company  of  Geor- 
gia. Judgment  tor  plaintiff,  and  defendant 
brings  error:  Affirmed. 

R.  F.  Lyon,  Steed  &  WImberly,  and  John 
R.  Cooper,  for  plaintiff  In  error.  Hugh  V. 
Washington  and  Hardeman,  Davis  &  Turn- 
er, for  defendant  lU  error. 

BLECKLEY.  0.  J.  1.  There  Is  no  less 
skepticism  in  law  than  In  theology.  This 
court  is  called  upon  agaJn  and  again  for  a 
fresh  revelation  of  some  legal  truth  which 
has  already  be^  revealed.  After  the  cases 
of  Railroad  Co.  v.  Mayes,  49  Ga.  355;  Sin- 
gleton V.  Railroad  Co..  70  Ga.  464;  and  Rail* 
iwd  Go.  T.  liddeU*  85  Ga.  482,  U  Soath. 


It  would  seem  that  ^um  oould  be  no 
rea«onable  doubt  of  tiw  HaUlity  of  a  char^ 
tered  ratlroad  company  permitting  another 
company  to  run  trains  over  its  railway,  and 
thiu  to  use  Its  f ranfOilse,  to  respond  for  any 
damage  occsBloned  by  negligence,  whether 
Its  own  or  that  of  Its  leasee  at  Iteuuee.  Ob- 
viously, the  principle  of  those  caaes  extends 
to  an  Injury  sustained  by  a  passeng^  In  eon- 
sequence  of  the  dwaUment  of  a  train  caused 
by  negligence  In  fUllng  to  liave  and  main- 
tain a  safe  tract.  Indeed,  the  last  of  the 
cases  above  cited  r^ted  to  Injuries  sustain- 
ed by  a  passenger,  and  the  proprietary  oom- 
pany  was  held  liable. 

2.  The  request  to  cha^e  the  jury  that,  "If 
the  Jury  should  believe  that  any  of  the  wit- 
nesses sworn  for  the  plaintiff  have  been  suc- 
oessfolly  lmpeac2ked  or  ctmtradlcted  In  a  ma- 
terial matter  sworn  to  by  him  or  them,  then 
the  Jury  can  disr^tard  the  whole  testimony 
of  such  witness,  wbetlier  It  be  the  plaintiff 
or  oth»  persoD,"  was  open  to  the  objection 
Uiat  It  would  apply  as  well  to  a  contradic- 
tion resulting  from  honest  mistake  on  tbe 
part  of  the  witness  attacked  as  to  a  contra- 
diction due  to  willful  and  corrapt  p^nry. 
It  might  be  clear  to  the  Jnry  that  a  witness 
contradicted  In  a  material  matter  could*  be 
fnlly  credited  as  to  other  matters,  and,  when 
this  Is  the  case.  It  Is  not  a  rule  of  taw  that 
the  whole  of  bis  testimobty  can  be  disregard- 
ed. The  rule  of  "falsus  In  uno  falsus  in 
omnibus"  has  relation  to  willful  falsehood, 
and  should  be  so  restricted.  In  giving  It  In 
charge  to  the  jury.  SklK»er  v.  State,  68  Ga. 
63;  Ivey  v.  State,  23  Ga.  576. 

3.  The  charge  of  the  court  on  the  subject 
of  the  plaintiff's  Intoxlcatlmi,  when  ana- 
lyzed. Is  reducible,  In  substance,  to  two 
propositions:  First  if  his  Intoxication  did 
not  contrilmte  to  the  Injury,  or  to  the  degree 
of  it  his  being  Intoxicated  would  not  affect 
his  right  to  recova*;  second,  that  It  should 
not  count  against  him,  as  disqualifying  him 
to  avoid  the  consequences  of  the  defendant's 
negligence,  if  the  circumstances  were  such 
that  a  prudent,  sober  man  could  not  have 
avoided  them  by  the  exercise  of  ordinary 
diligence.  We  think  both  of  these  proposi- 
tions are  sound,  and  that  they  exhaust  all 
that  was  Involved  In  the  case  as  to  the  effect 
of  the  plaintiff's  Intoxication,  whether  it  was 
total  or  partial.  A  common  carrier,  who,  by 
negligence,  Injiuvs  a  passenger,  caujiot  shun. 
In  whole  or  In  part  liability  to  make  com- 
pensation for  the  injury,  because  the  passen- 
ger was  intoxicated,  unless  his  being  intox- 
icated contributed  either  to  produce  or  ag- 
gravate the  injury;  and  surely  the  carri» 
cannot  complain  that  be  failed  In  diligence 
to  protect  himself  against  the  consequences 
of  tbe  carrier's  negligence,  if  the  exercise  of 
diligence,  up  to  tbe  measure  of  that  which  a 
prudent,  sober  man  could  and  would  have 
exercised  under  like  circumstances,  would 
not  have  been  available.  There  la  no  rule  of 
law  which  requires  a  passenger  to  preserve 


Digitized  by  Google 


Oft.) 


BOACH  t.  WESTEBK  A  A.  B.  Oa 


67 


Us  capadty  to  act  at  all  tintes  aa  a  pradent 
man  would  act  If  an  occasion  arises,  by 
reawm  of  tbe  caRkr's  negUgeoc^  wb^  a 
prudent,  sober  man  conld  not,  by  tbe  exercise 
of  all  ordinary  diligence,  protect  himself.  It 
would  be  or  no  orasequence  that  a  passen- 
ger Injured  by  such  n^llgence  bad,  by  vol- 
untary drankeunesB,  Incapacitated  himself 
for  the  exercise  of  ordinary  diligence.  The 
loss  of  capacity  to  do  that  which,  It  done, 
would  be  unaralUng,  oonld  not  rationally 
count  for  any  excuse  to  the  carrier,  or  be 
chargeable  to  the  paasenger  as  a  reason  why 
he  should  not  have  OMOpensation  for  his  in- 
juries. Morally,  It  might  be  a  grleTons  fault 
In  him,  but  legally  It  could  have  no  signifi- 
cance. Inasmuch  as  tbe  result  of  the  carrier's 
negligence  wonid  have  been  the  same  with 
the  presence  of  the  capacity  as  it  was  in  Its 
absence. 

4.  Had  the  trial  court  granted  a  new  trial 
because  the  evidence  was  insoffldent  to  war- 
rant the  verdict,  we  should  have  been  well 
satisfied,  but  tbe  Insuffltdwcy  Is  not  so  clear 
as  to  cut  oir  the  discretion  of  tbe  presiding 
judge  in  disposing  of  tbe  motion  for  a  new 
trlaL  It  la  Impossible  for  us  to  say  that  he 
committed  any  reversible  error  in  denying 
the  motion.   Judgment  affirmed. 


(M  Ga.  786) 

ROACH  T.  WESTBRN  &  A  R.  CO. 

(Supreme  Ooturt  of  Oeorgia.    July  16, 1881.) 

fiTIDXSOS— RB8  0BBT1.E— HTPOTBHTICAL  ISSnOC- 

Tioas— Impctbd  NsaLiosxcB. 

1.  Declarations  made  20  u^nntes  after  a 

coIIIbiod  between  a  locomotive  and  a  bag^,  by 
one  who  was  in  the  buggy,  and  wbo  was  injur- 
ed by  tbe  collision,  and  who  had  been  removed 
a  ranisiderable  distance  from  tbe  scene  of  the 
collision  to  a  bouse  in  which  be  was  being  cared 
for,  are  not  admissible  as  a  part  of  the  res  ges- 
tae of  the  collision,  tbe  declarations  being  in 
the  nature  of  a  narrative  of  what  bad  occurred, 
including  statements  as  to  tbe  cause  of  tbe  col- 
lision, and  not  spontaneous  exclamations  made 
on  the  spot,  or  very  near  thereto,  and  not  in 
point  of  time  so  immediately  after  the  occur- 
rence as  to  be  properly  regarded  as  a  part  of 
the  occurrence  itself. 

2.  Except  as  to  tbe  subject  embraced  In  the 
foregoing  note,  there  was  no  substantial  error 
in  admitting  or  rejecting  evidence. 

3.  Tbe  rule  of  law  which  would  exempt  the 
company  from  Uability  bad  the  company  been 
wholly  free  from  negligeaee  which  contributed 
to  the  injury  was  not  applicable  to  the  facts  of 
the  case,  and  the  charge  of  the  oovrt  on  that 
theory  was  hypothetical,  and  therefore  errone- 
ous. 

4.  The  negligence  of  the  driver  and  owner 
of  a  private  vehicle,  who,  by  bu<^  negligence, 
contriontes  to  causing  a  collision  with  a  locomo- 
tive, is  not  imputable  to  another  person  riding 
by  Invitation  In  the  vehicle,  unless  that  person 
had  some  ris^it  or  was  under  some  duly  to  con- 
trol or  influence  the  driver's  conduct.  Such 
right  might  arise  by  reason  of  the  two  being  en- 
gaged at  the  time  in  a  joint  enterprise  for  their 
common  benefit;  and,  if  this  were  not  so,  tbe 
duty  might  arise  tram  known  or  obvious  incom- 
peteney  of  tbe  driver,  resulting  from  drnnl^> 
ness  or  other  cause. 

(Syllabus  by  the  Court) 


Brmr  from  dtr  court  of  Atlanta;  How- 
ard Van  Bpps,  Jndge. 

Action  by  J.  A  Roach  against  the  Weatom 
&  Atlantic  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 

Smith,  Qlenu  &  Smith,  for  plaintiff  In  er- 
ror. Payne  &  Tye,  for  defendant  in  error. 

LUMPKIN.  J.  Roach,  Llndsey,  and  Sax- 
on wwe  riding  In  a  boggy  which  belonged  to 
Undsey,  and  which  was  being  driven  1^ 
Saxim.  While  crossing  the  main  track  of 
the  Western  &  Atlantic  Railroad  Company, 
at  a  street  crossing  bi  Cartersvill^  the  loco- 
motfre  of  a  train  ran  Into  tiie  buggy,  killing 
Llndsey,  and  Injuring  Roach  and  Soxml 
Roach  brought  an  action  against  the  com- 
pany for  damages,  which  resulted  In  a  ver- 
dict for  the  defendant  His  motion  fOr  a 
new  trial,  which  was  ovwruled  by  the  court, 
ocmtalns  a  large  numbw  of  grounds,  many 
of  which  are  too  trivial  to  require  notice. 
The  controlling  questions  In  tho  case  are  in- 
dicated by  the  headnotes. 

L  It  appears  that,  after  the  coUlslon,  Sax- 
on was  removed  from  the  seme  of  the  In- 
jury, a,  distance  var^ng,  according  to  the 
evidence,  from  160  to  200  yards,  to  the  house 
of  tme  Ann  Strickland,  in  whlt^  he  was  be- 
ing cared  for.  The  court  admitted  in  evl- 
denoe,  In  favor  of  the  dtf endant,  dedaratlons 
made  by  Saxon  some  20  minutes  after  the 
colllslcm  had  occurred,  to  the  effect  that  the 
parties  In  the  buggy-  were  all  drunlE,  and 
that  liquor  was  the  cause  of  all  the  trouble 
which  had  occurred.  These  declarattona 
were  In  the  nature  of  a  narrative  of  what 
had  occurred,  and  were  not  spontaneous  ex- 
clamations  made  on  the  spot  where  the  col- 
lision took  place,  or  very  near  thereto.  We 
are  quite  dear  the  codrt  erred  in  admitting 
thoK  declatttlons.  Tb^  were  not,  in  p<dnt 
elthur  of  time  or  distance^  so  doady  connect- 
ed with  the  occurrence  to  which  tb^  relat- 
ed as  to  be  pn^ieriy  regarded  as  a  part  of 
the  res  gestae.  Bnougfa  time  had  elapsed, 
and  the  dedarant  had  been  removed  a  suffi- 
cient distance,  to  allow  time  toe  reflection 
and  some  degree  of  deliberation.  In  no  fair 
aeoM  could  what  he  said  in  the  house  to  per- 
sons who  were  Inquiring  about  the  colliston, 
and  attending  to  his  welfare^  be  treated  as 
a  part  of  the  Immediate  facts  of  the  catas- 
trophe. Besides,  Saxon  was  still  In  life  at 
the  time  of  the  trial,  and  a  comp^ient  wit- 
ness. If  the  defendant  desired  the  ben^t 
of  what  he  knew  about  the  transactiMi,  it 
was  a  very  easy  matter  to  put  him  on  the 
stand.  This  court,  In  Augusta  Factory  v. 
Barnes,  72  6a.  217,  has  gone  as  far,  we  iwe- 
sume,  as  It  will  vyer  go  In  sancUmilng  the 
admission,  as  a  part  of  the  res  gestae,  ct 
evidence  of  this  character.  We  are  not  dis- 
posed to  extend  In  the  least  degree  the  doc- 
t^e  of  that  case,  although  It  was  cited  ap- 
provingly In  Ferguson  v.  Railway  Co.,  76  Oa. 
610.   In  th^  latter  case  the  declarations  ad- 
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mltted  occurred  only  a  few  minutes  after  the 
in]ui7  occurred,  and  were  made  at  tbe  vvy 
place  of  the  Injury.  The  declaraticms  of 
Saxon  being  clearly  Inadmissible^  we  felt 
ctmstralned  to  grant  a  new  trial,  because  It 
Is  rery  probable,  If  not  absolutely  certain, 
that  this  evidence  was  highly  Injurious  to 
the  ploIntifT's  case. 

2.  Several  grounds  of  the  motion  for  a  new 
trial  relate  to  alleged  errors  In  admitting  and 
rejecting  evidence.  These  grounds  have  al- 
ready been  referred  to  among  those  we  have 
classed  as  trivial  After  carefully  esamln- 
Ing  and  considering  them  all,  we  find  In  none 
of  them  any  substantial  error,  and  we  deem 
It  unneceesary  to  state  or  comment  upon 
them,  as  so  Aoing  would  contribute  nothing 
of  any  real  value  either  to  the  discussion  of 
this  case  or  to  the  law  generally. 

S.  Some  of  the  chaises  of  the  court  were 
made  upon  the  theory  that  the  company 
was  wholly  free  from  negligence  contributing 
to  the  Injury.  Bven  If  these  charges  were, 
In  the  abstract,  correct  propositions  of  law, 
they  were  Improperly  given  In  the  present 
case,  because  the  evidence  shows  beyond  any 
controversy  that  the  company  was  negU* 
gent  In  falling  to  observe  the  statutory  re- 
quirement as  to  checking  the  ^)eed  of  the 
train  In  approaching  the  public  crossing;  and 
there  was  also  evidence  from  which  the 
jury  might  have  inferred  that  the  signals  re- 
quired by  law  In  such  a  case  were  not  glv 
en.  Hence  a  charge  based  upon  the  hypothe- 
sis of  complete  diligence  on  the  company's 
part  may  have  mlded  the  jury. 

4.  The  evldrace  does  not  leave  It  perfectly 
clear  wh^er  Roach  was  riding  In  the  buggy 
manly  as  a  guest  of  the  two  other  i>ersc«is. 
or  whether  or  not  he  and  they  were  at  the 
time  engaged  in  a  joint  enteiprlse,  and  were 
using  the  bug^  for  their  common  benefit  In 
carrying  the  same  into  effect  There  Is  also, 
nndw  the  evidence,  some  room  for  question 
as  to  whether  or  not  Roach,  under  the  exist* 
ing  circumstances,  was  under  any  duty  to 
control  or  Influence  the  conduct  of  the  driv- 
er. The  doctrine  of  imputable  negligraice 
was  discussed  to  some  ^teut  In  Railway  Co. 
V.  Markens,  88  Ga.  60,  13  S.  B.  855;  and  re- 
cently, In  Railway  Co.  v.  Oravitt  (decided 
Feb.  30^  18M)  83  6a.  — .20  S.  E.  550,  the 
mbjeet  was  glvoi  a  very  thorough  consider* 
Btiout  and  many  authorities  woe  dted.  It 
Is  unnecessary  to  now  go  oret  the  ground 
then  covered.  Applying  the  taw,  as  we  un- 
derstand It,  to  the  present  case,  our  conclu- 
sion Is  that,  if  Roach  was  riding  by  lovlta- 
ti<m  In  the  buggy  with  the  other  two  men, 
their  negligence  is  not  Imputable  to  him,  un- 
less, by  rea8<m  of  his  rtiatioos  to  them  or  the 
business  In  hand,  he  either  had  a  right  or 
was  under  a  duty  to  take  the  necessary  steps 
to  prevent  negligence  on  their  part,  and  to 
look  after  his  own  safety.  This  right  would 
arise  tC,  under  the  circumstances,  he  was  en- 
titled, altmg  with  the  othws,  to  the  use  of 
ttw  boggy  and  the  control  of  Its  movemente; 


and  the  duty  of  self-pr«senta4AcMi,  tiM  cmdIs- 
slon  to  guard  whldi  would  amount  to  negli- 
gence on  his  part,  would  arise  if,  from  drunk- 
enness or  other  cause,  the  driver  was  obvi- 
ously incompetent  to  ezerclte  the  proper  care; 
and  Roach  failed  to  IntarpMe  or  dse  leave 
the  vehicle  In  time  to  escape  tbe  wJ'Isliw^ 
Judgment  rercrsed. 


m  Ga.  610) 

CENTRAL  RAILROAD  &  BANKING  CO. 
OF  GEORGIA  v.  GOLDEN. 
(Supreme  Oonrt  of  Georgia.    Jan.  8,  18M.) 
AccissNT  MRia  Rwaoin  Cbobbino — F^iLims  to 

SlOKAL— CArAOITT  or  MlSOH— FRBBDHI-nOHS. 

1.  It  waa  not  error.  In  ehargfug  the  jury, 
to  recite  sectioDa  70S-71O  of  the  Code,  which 
preacribe  the  duty  of  railroad  companies  and 
their  employes  touching  the  erection  of  blow 
posts,  the  speed  of  trains,  and  the  duty  to  give 
signals  on  approaehiog  pnblic  croadngs,  the  ac- 
tion being  tor  a  personal  injury  by  colUsioa 
with  a  train  approaching  a  pablie  crossing, 
though  more  than  200  yards  from  the  aame. 
But  the  failnre  to  observe  tbe  statutory  require- 
ments, while.  In  the  abstract,  negligence  per  se^ 
may  not  be  n^llgence  at  all  relmvely  to  a  pei^ 
son  tbns  injured.  It  may  be  no  more  than  a 
fact  to  which  the  jury  could  look  In  ascertain- 
ing whether  the  company  waa  negligent  rela- 
tively to  him  or  not.  Had  the  Injury  occurred 
upon  the  pnblic  crossing,  the  rule  of  negligence 
per  Be  would  have  been  applieable  without  qoal- 
mcatioQ. 

2.  There  Is  no  presumption  of  law  that  a 
boy  between  10  and  14  years  of  age  ie  not  ca- 
pable of  exercising  such  care  m  may  be  reqaisite 
for  avoiding  Injury  by  a  railroad  train  in  mo- 
tloD,  whether  the  train  be  run  negligently  or 
not  In  each  case  the  question  is  for  the  jmr 
in  the  light  of  all  the  facts  and  circamstances 
which  go  to  manifest  or  Illustrate  the  capacity 
of  the  particular  boy  in  qaestion, 

S.  The  dedaratum  not  being  ambiguous,  It 
was  error  in  tbe  court  In  charing  the  Jory  to 
treat,  either  directly  or  indirecUy,  as  a  ground 
of  recovery,  any  negligence  of  me  defendant 
substantially  different  from  that  alleged,  such 
as  failnre  to  prevent  the  plalatUI  from  cUvbing 
upon  the  cars. 
(SyUaboa  by  tbe  Oonrt) 

Error  from  superior  court;  Bibb  ooonty;  0. 
L.  Bartlett,  Judge. 

Action  by  Oscar  Golden,  by  bis  next 
friend,  against  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia.  Judgment  for 
plaintift,  and  defendant  brings  error.  Re- 
versed. 

Steed  ft  Wlmberly  and  John  R.  Cooper,  for 
plaintiff  In  error.  J.  h.  Hardeman,  for  de- 
fendant In  error. 

SIMMONS,  J.  1.  Complaint  Is  made  hk 
the  motion  for  a  new  trial  that  the  court 
erred  in  giving  in  chaise  to  the  jury  sections 
708-710  of  the  Code,  which  prescribe  the 
duties  of  railroad  companies  and  their  serv- 
ants In  approaching  public  crossings.  It  is 
claimed  that  these  sections  are  not  appli- 
cable to  the  facts  of  this  case.  Inasmuch  as 
the  place  on  tbe  track  or  right  of  way  where 
the  boy  was  Injured  was  more  than  200 
yuds  from  tibe  crossing.  If  this  were  an 
ori^nal  question  in  this  court,  I  would  be 
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inclined  to  ngree  with  the  TlewB  of  coua- 
Bel  for  the  plaintiff  In  error,  but,  Inasmnch 
as  tills  court  has  decided  several  times,  not- 
ably In  the  case  of  Railroad  Co.  t.  Jones,  65 
QtL  631,  tliat  Boeh  a  charge- was  not  errone- 
ous, and  those  cases  never  having  been  re- 
viewed and  overruled,  the  court  Is  bound 
thereby.  Bat  this  court,  bo  far  as  I  know, 
has  never  held,  relatively  to  a  person  that 
distance  from  the  crossing,  that  the  omis- 
sion to  give  the  signals  required  by  law  Is 
negligence  per  se,  as  was  charged  In  this 
case  by  the  trial  judge.  It  has  held  that  the 
evidence  of  nonciompllance  with  the  statute 
by  the  servants  of  the  railroad  cominny  Is 
admissible,  and  the  jnry  may  be  Instmcted 
by  the  judge  that  they  may  consider  It 
This,  I  think,  Is  as  for  as  the  court  has  gone 
<ni  this  subject  Those  decisions  may  be 
correct  upon  die  Idea  tliat  the  proof  of  omis- 
sion of  this  duty  on  the  part  of  the  railroad 
company's  servants  might  give  rise  to  an 
Inference  that  they  were  in  other  respects 
negUg^t  or  reckless.  So  far  as  I  know,  no 
court  In  this  country  has  yet  held  that  the 
omission  to  give  signals  prescribed  by  stat- 
ute Is  negligence  per  se  relatively  to  a  per- 
son not  on  or  near  the  crossing,  except  la 
those  «tates  where  the  statute  makes  It  neg- 
ligence per  ae.  This  court  while  holding,  as 
above  announced,  that  the  evidence  was  ad- 
missible, and  the  charge  thereon  proper,  has 
never  definitely  and  accurately  determined 
what  weight  or  effect  It  ought  to  have  with 
the  jury.  In  this  connection,  however,  see 
the  opinion  of  Lumpkin,  J.,  In  Railway  Oo. 
T.  Gravltt  (decided  at  the  present  term)  *3 
Ga.  368,  20  8.  B.  5B0.  Although  the  present 
case  was  decided  earlier  than  that  case,  the 
opinion  In  the  latter  was  filed  before  this 
opinion  was  preiHired. 

2.  The  court  charged  the  jary,  In  sub- 
stance, that  between  the  ages  of  10  and  14 
years  the  law  does  not  presume  ttiat  a  per- 
son has  arrived  at  the  age  of  discretion,  un- 
less It  shall  appear  tiiat  he  Is  liable,  and  pos- 
sesses the  capacity,  to  dlscem  what  ia  right 
and  what  Is  wrong;  and  It  must  be  shown 
by  imwf  ftMt  he  knew  the  distinction  be- 
tween good  and  evil,  and  bad  capacity  to 
realize  the  danger  and  avoid  the  flame;  We 
do  not  think  this  charge  was  pertinent  and 
appropriate. '  There  Is  no  presumption  of 
law  that  a  boy  between  10  and  14  years  of 
age  is  not  capable  of  exercising  stich  care 
as  may  be  requisite  for  avoiding  Injury  by  a 
railroad  train  In  motion,  whether  the  train 
be  ran  negligently  or  not  It  Would  be 
folly  to  say  that  a  boy  12  years  old,  and  of 
ordinary  Intelligence,  as  this  boy  seems  to 
have  been,  would  not  know  It  was  danger- 
ous to  attempt  to  climb  upon  a  moving 
freight  train  while  It  was  In  rapid  motion. 
In  a  case  of  this  kind  we  do  not  think  the 
jury  should  be  fnstrocted  as  to-  presumptions 
of  law  in  regard  to  the  capacity  of  the  boy, 
bat  the  case  shoidd  be  tried  on 'its  special 
facts,  and  the  Jury  should  determine  from 


the  testimony  whetfier  h^  did  have  sufficient 
capacity  at  the  time  of  the  Injury  to  know 
that  the  act'  which  be  was  about  to  do  was 
dongerons.  It  is  true  that  in  the  ease  of 
Rhodes  V.  Railroad  Co.,  84  Ga.  320,  10  S.  B. 
022,  Blauford,  J.,  In  delivering  the  opinion 
of  the  court  said  that  the  analogies  of  the 
criminal  law  as  to  the  age  of  discretion 
might  be  followed  In  determining  as  to  the 
capacity  of  an  Infant  to  realize  and  avoid 
danger;  but  in  that  case  be  was  giving  rea- 
sons why  the  court  should  not  sustain  a  de- 
murrer to  the  declaration  on  the  ground 
that  the  facts  alleged  In  the  declaration 
showed  that  the  bby  brought  about  the  In- 
Jury  by  bis  own  conduct  What  the  court 
really  holds  In.  that  case  is  that  npon  such  a 
demurrer,  the  Judge  cannot  say  prima  facie 
that  the  boy  bad  sufficient  capacity  to  ap- 
preciate the  danger  of  the  act  which  he  was 
about  to  do,  aad  that  the  Judge  might  avail 
himself  of  the  analogies  of  the  criminal  law 
In  ptfssing  upon  tbe  demurrer';  bnt  where 
the  case  Is  being  tried  by  a  Jury,  they  should 
be  allowed  to  declde  the  question  under  the 
evidence,  without  being  hampered  by  any 
presumption.  Railroad  Co.  v.  Rylee,  87  Oa. 
481,  13  S.  B.  584. 

S.  The  negligence  complained  of  In  the 
declaration  Was  that  tbe  enghieer  failed  to 
sound  the  whistle;  that  he  had  time  to  see 

'  the  plaintiff,  bUt  failed  to  see  him;  that  he 
saw.  or  should  have  sebn,  that  the  plaintiff 

■was  a  child.  These  were  the  only  acts  of 
negligence  complained  of.  The  court  In  Its 
charge  to  the  Jury,  Instructed  th^m,  In  sub- 
stance, that  If  the  boy  attempted  to  jump  on 
a  moving  train,  and  fell  under  the  train,  he 
could  not  recover,  unless  the  railroad  com- 
pany's servants,  after  discovering  that  he 
was  endeavoring  to^do  so,  failed  to  prevent 
It  by  the  exercise  of  ordinary  care  and  dili- 
gence. It  Is  a  well-known  rule  that  a  plain- 
tiff must  recover  upon  the  allegations  of  neg- 
ligence set  out  In  his  declaration,  and  not  for 
acts  not  alleged  therefln.  This  declaration 
was  plain  and  unambiguous,  and  the  court 
erred  in  charging  the  jury  to  treat  either  di- 
rectly or  Indirectly;  as  a  ground  of  recovery, 
any  n^llgence  of  the  defendant  substantlal- 

'  ly  different  froiii  that  alleged.  See  Railroad 
Oo.  V.  fimybard;  86  Ga.  627.  12  S.  B.  1020, 
and  cues  cited.  We  cannot  say  that  this 
chai^  did  not  Influence  the  jury  to  find  aa 
they  did.  Jvdgmeijt  remsed. 

(M  Oa.  4S£> 

ROHB  R.  00.  V.  CHAXTANOQGA,  B.  ft  C. 
R.  CO. 

(Suprenie  Court  of  Gfor^a.  liUrch  ^  18M.) 
Railroad  Cokfanibs— Joist  Uqs  or.  Tsbhu^u,— 

CoktPEttSATIOK — COLLEOTIOK  BT  DlSTRBSa. 

1.  Where  a  railroad  company,  by  contract 
express  oi*  tmplled,  admits  anotber  company 
into  t^e  poasession, 'UBe,  and  occupation,  joint- 
ly witli  itself,  -of  its  depot  yards,  yard  tracks, 
nn,!  c-thiT  terminal  facilltieB,  the  relation  of 
landlord  and  tenant  is  established  between  tbe 
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two  companlefl,  and  coattnneflw  If  no  term  be  fix- 
ed br  contract,  ao  Iod«  as  anch  joint  pomeadon, 
ose,  and  occopatloa  may  last:  and,  if  no 
amoant  of  compensation  be  agreed  upon,  the 
law  will  im^y  an  andertaking  to  pay  anch 
amoant  aa  may  appear  to  be  fair  and  reaaon- 
able.  Under  uie  atatntory  ayatem  eatabliabed 
by  the  Code,  thia  compenaatlon  la,  in  ita  natnra 
ud  diaiactn',  rent,  and  may  be  eoUected  by 
diatreaa  warrant  aoed  oot  by  the  landlord  com- 
pany on  affidarlt  aettin^  fortb  and  clalmluK  a 
apedSc  amount  aa  dne  for  rent;  the  tenant  har- 
mg,  of  courae.  a  right  to  controvert  the  claim 
by  eonntn-  affidavit,  as  may  be  dona  In  other 
caaea  of  diatreaa  for  rent. 

2.  It,  in  the  arrangement  between  the  two 
companies,  It  waa  contemplated  and  nnderatood 
that,  aa  part  of  tiie  means  of  enjoyment  of  the 
rented  premiaea.  the  tenant  ahonld  have  the  nse 
apon  the  premiaea  of  aome  of  the  landlord'a 
aerrante  and  rolling  atoclc,  whether  continu- 
oosly  or  only  occasionally,  and  theae  were  let 
with  the  premises  in  one  and  the  aame  contract, 
the  compensatioQ  for  the  whole  In  one  groaa 
snm — the  realty  element  being  the  main  con- 
^deration,  and  the  other  elements  only  ineident> 
al-^nay  be  traatad  aa  rent;  and  cculeeted  by 
diatreaa  warrant 

3.  It  la  not  manifest  that  the  price  paid  by 
anotber  company  for  a  similar '  occnpation  of 
die  premiaea,  after  the  occupation  of  the  ont- 
going  tenant  company  bad  ceased,  would  be  ad- 
missible eridence  npon  the  qneatlon  of  the 
amonnt  of  rent  wliich  thia  company  ought  to 
pay. 

(Syllaboa  by  the  Goart.) 

Betot  from  npralor  court.  Floyd  oounty; 
W.  H.  Heniy,  Jndga. 

DlatresB  warrant  by  the  Rome  Railroad 
Cknnpany  against  tbe  Chattanooga,  Rome  A 
Colomlnia  Railroad  Comimny.  From  a 
Jodgmoit  of  noDBott,  plaintiff  brings  wror. 
Serened. 

'  The  following  Is  the  official  rqmrt: 
On  May  4,  1881,  the  Rome  Railroad  Com- 
pany obtained  a  distress  warrant  against 
tbe  Chattanooga,  Rome  A  Colnmbns  Rail- 
road Company  for  $32,500  rent  Tbe  affl- 
darlt .  npon  wUch  the  warrant  Issued  al- 
leged that  the  Chattanooga,  Rome  ft  Otdnm- 
bns  Railroad  Company  was  Indebted  to 
Rome  Railroad  Company  $32,500  "for  the 
rent  derate  aqd  depot  buildings  and 
yards,  tracks,  and  side  tracks  of  the  Rome 
Railroad  Company  In  the  dty  of  Rome, 
Georgia,'*  describing  their  location.,  "and 
also  for  tbe  rent  of  the  rights  and  privileges 
incident  to  the  use  and  occupation  of  tbe 
said  above-named  propeitf  idaee  the  18th 
day  of  July,  1888,  and  for  tbe  rent  of  tiie 
terminal  facDltles,  rights,  privileges,  and 
ftanchlses,  and  for  the  rrat  of  tbe  frel^t 
and  possnger  privileges  In  the  cltr  ct 
Rome,  and  enjoyed  by  the  said  Chattanooga, 
Rome  ft  Columbus  Railroad  Company  since 
the  18th  day  of  July.  1888,  and  also  for  the 
vettt  of  box  cars,  caboose  cars,  and  switch 
engines  since  the  18th  day  of  July,  1888,  in 
the  sum  aforesaid.'*  Oountw  affidavit  was 
made  that  the  sum  distrained  for  was  not 
due. 

At  the  conclnstOD  of  tbe  testimony  tux 
plaintiff,  the  defendant  moved  a  nonsuit,  cm 
the  following  gronnda:  (1)  Because  undw 
the  evidence,  the  remedy       distress  war* 


rant  does  not  lie,  and  the  plaintiff  Is  not 
entitled  to  recover.  (Z>  Because,  under  the 
evidence,  taJken  in  connection  with  tbe  affi- 
davit of  the  plaintiff  tm  which  the  warrant 
Issued,  distress  will  not  Ue^  and  plaintiff  Is 
not  entitled  to  recover,  ffi  Because  no  cw- 
ttact  Is  shown  to  pa j  any  And  aum  as  rent 
In  money  w  spedflcs,  nor  Is  any  custom 
shown  by  wbl<di  a  payment  In  speelfles  may 
be  Implied,  or  the  value  thereof  shown.  (4) 
Because  no  term  is  ebown.  OS)  Becamw  the 
use  of  E^lntlff's  property  was  a  mere  ll< 
cenae,  revocable  at  the  will  of  plaintiff,  and 
fOT  which  distress  will  not  Ue^  Because 
the  evidence  shows  that  the  snm  claimed 
was  for  the  nse  of  certain  railroad  tracks, 
switches,  depots,  and  privileges,  all  of 
which  wwe  In  the  possession  ot  and  con- 
trolled idalnttfl;  and  for  tbe  hire  of  per^ 
sonaity  and  the  servlcea  of  -  the  plaintiff's 
servants^  and  said  snm  cannot  be  n^vor- 
tloned  so  as  to  authorise  a  verdict  for  any 
sum  on  account  of  rent.  If  any  such  right 
exists.  (7)  BecansB  under  no  view  of  the 
evidence  can  this  action  be  maintained. 
Because  both  railroad  companies  were  un- 
der the  management  and  control  of  tbe 
same  offices  and  officers,  and  no  valid  coo- 
tract  conld  bave  been  made  <»  tbe  sub- 
ject, and  none  was  made.  This  motion  was 
sustained,  and  to  this  ruling  plaintiff  ex- 
cepts. 

The  principal  witness  for  the  plaintiff  waa 
J.  D.  WlUlamson,  who  testified  In  brief: 
From  July  18,  1888,  to  Hay.  U91,  tbe  Chat- 
tanooga, Rome  ft  ColnmboB  Railroad  Com- 
pany used  the  depot  buildings,  yards, 
grounds,  aide  tracks,  and  other  railroad 
terminal  facilities  of  the  Rome  R^lrood 
Company  In  the  city  of  Rome.  Said 
property  belonged  to  tbe  Rmdo-  Railroad 
Company  and  tbe  Chattanooga,  Rome  ft 
Columbus  Railroad  Company  used  and  occu- 
pied the  same  as  Its  tenant  There  was  no 
formal  written  cmtract  between  the  parties, 
but  there  waa  an  agre^moit  that  the  Chat- 
tanooga, Rome  ft  Cdumbua  Railroad  Com- 
pany was  to  pay  to  the  Rome  Railroad  Com- 
pany, as  rental  for  the  premises,  whatever 
they  were  worth  for  rent  It  was  to  pay 
to  the  Rome  Railroad  Company,  as  rental 
for  tbe  use  of  its  taminols,  vriiatever  tbej 
were  worth  for  rent  "So  far  as  I  know, 
nothing  has  ben  paid  w  this  rental  ac- 
count, and,  it  notbicg  baa  been  paid,  I  cm- 
elder  that  theG,  n.ftaR.B.00.  would 
be  indebted  to  tb»  Rome  R,  R.  Oo.  finan 
^ht  to  twelve  tbonaand  dollars  per  aanmn, 
-^Irly,  about  ten  tbousand  doUars  par  an- 
ttum,— during  the  period  It  oocivled  and 
used  the  premlseB  mentioned.  I  name  the 
above  amount,  because,  from  my  railroad 
eqierience,  I  wmsldw  it  a  fiilr  rental  for 
the  premises,  and  tor  tbe  uses  to  which  tiie 
O,  R.  ft  C.  R.  B.  Ca  put  the  premises. 
From  about  SCay,  1885,  to  Itay,  1891,  I  was 
engaged  In  the  organlaatttm,  building,  and 
operation  of  the  C,  R.  ft  C  B.  R.  (formeriy 
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the  Rome  &  Carrontoh  Railroad)'.  During 
that  fierlod,  I  bad  actual  management  tit 
the  property,  and  had  ample  means  of  ob- 
taining knowledge  of  all  Its  affairs.  Was 
its  president  from  the  spring  of  1885  till 
now,  except  from  August  5,  1887,  to  July 
11,  1889,  when  J.  C.  Clemente  was  president 
I  became  presld«it  of  the  Rome  &  Carroll- 
ton  Construction  Company  In  the  foil  of 
1887,  and  continued  president  until  July  11, 
1889.  It  was  provided  at  a  stockholders' 
meeting  of  the  C,  R.  &  C.  R.  R.  Co.  that 
I  should  he  the  chief  executive  officer  of 
C.  M.  Hlllman,  and  should  be  made  a  di- 
rector In  and  president  of  any  construction 
company  to  which  a  contract  for  the  build- 
ing of  the  railroad  might  be  assigned,  and 
should  remain  such  until  the  railroad  should 
be  completed  and  delivered  to  the  railroad 
company,  and  should  then  be  elected  presi- 
dent of  the  railroad  company;  and  this  at> 
rangement  was  carried  Into  effect.  The 
contract  with  Hlllman  for  building  the  rail- 
road was  assigned  to  the  Rome  Be  Carroll* 
ton  Construction  Company,  and  the  C,  H. 
&  C.  R.  R.  Co.  was  built  under  that  con- 
tract by  the  construction  company.  The 
constractlon  company  operated  the  O.,  R.  & 
O.  R.  R.  from  July  1,  1888,  to  July  11,  18S9. 
The  road  was  completed  July  1,  1888.  By 
rraolutlons  and  assignments  duly  recorded 
on  the  minutes  of  both  companies,  a  large 
majority  of  the  stock  of  the  C,  R.  &  C.  R.  R. 
Co.  was  sold  and  delivered  to  Hlllman,  and 
by  him  sold  and  delivered  to  the  construc- 
tion company,  who  subsequently  Issued  it 
In  Installments  to  Its  stockholders.  During 
the  period  from  July,  1888,  until  some  time 
In  July,  1889,  while  I  was  president  of  the 
construction  company,  Clements  was  presi- 
dent of  the  C,  R.  &  O.  R.  R.  Oo.  1  was 
president  of  the  Rome  R.  R.  Co.  from  July 
18,  1888,  until  about  April  1,  1891.  During 
the  period  from  July  18,  1888.  to  May  5, 
1891,  a  large  majority  of  the  stock  of  the  0., 
R.  &  C.  R.  R.  Co.  was  held  by  the  construe- 
tton  company  and  its  stockholders,  and  par<- 
ties  named  as  stockholders  of  the  construc- 
tion company  were  also  stockholders  of  the 
C.  R.  &  C.  R.  R.  Co.  In  June,  1889.  I  paid 
for  majority  of  the  stock  of  the  Rome  R. 
R.  Co.;  having,  before  I  paid  for  It,  con- 
tracted to  sell  It  to  other  parties.  I  parted 
with  all  Interest  I  had  in  that  railroad  la 
June,  1889.  The  officers  who  acted  both 
for  the  construction  company  and  the  Rome 
R.  R.  Co.  on  and  after  July  18,  1888,  were 
myself,  president,  the  general  freight  and 
passenger  agent  part  of  the  time,  the  gen- 
eral manager  at  the  time,  the  auditor,  and 
the  treasurer  of  the  Rome  R  R.  Co.,  who 
was  local  cashier  of  the  construction  com- 
pany. AH  of  these  ceased  to  be  connected 
with  the  construction  company  on  July  18, 
1889,  and  some  time  In  June,  1889,  all  of 
them  ceased  to  act  In  a  dual  capacity  for 
the  conBtnictlon  company  and  ttie  Rome  B. 


R.  Co.,  except  '  myself,  as  prMldent,  the 
auditor,  and  the  treasurer;  and  from  July, 
1880,  to  May  5,  1891,  these  were  the  only 
officers  of  the  C,  R.  &  C.  R,  R.  Co.  who 
hield  corresponding  positions  In  the  Rome  R. 
R.  Co.  I  have  had  no  connection  with  the 
Rome  R.  R.  Co.  since  April  1.  1891.  While 
no  written  contract  was  entered  Inio,  thffl*e 
was  a  distinct  and  definite  agreement  be- 
tween the  two  companies  that  the  C,  R  & 
C.  R.  R.  Co.  was  to  pay  to  the  Rome  R.  R. 
Co.,  for  the  use  and  occupancy  of  Its  ter- 
minals, etc.,  what  they  were  worth  for  rent. 
I  repeatedly  stated  to  the  directors,  and  also 
stated  to  the  stockholders,  of  the  Rome  R. 
R.  Co.,  that  the  C,  R.  &  O.  R.  R.  Co.  was 
liable  for,  and  would  pay,  aa  rental,  what- 
ever the  premises  were  worth,  and  that, 
If  It  failed  to  pay  to  the  Rome  R.  R.  Co. 
the  amount  the  premises  were  worth  for 
rent,  the  Rome  R.  R.  Co.  had  the  right  to 
go  before  a  Jury  at  any  time  to  fix  the 
amount  There  was  never  any  question  of 
Uabtllty  as  to  the  C.  R.  &  C.  R.  R.  Co.,  as 
it  at  all  times  acknowledged  Its  liability  for 
rent;  but  oa  account  of  Its  financial  neces- 
sities, at  my  repeated  request  the  directors 
Of  the  Rome  R,  R.  Co.  postponed  taking  any 
action  to  recover  their  rents  until  Just  prior 
to  May  5.  1891.  The  C,  R.  &  C.  R.  R.  Oa 
was  unable  to  buy  terminals,  and  was  com- 
pelled to  rent  those  of  the  Rome  R.  R.  Co., 
and  took  possession  of  the  terminal  prop- 
erties of  .  the  latter  at  Rome,  under  express 
agreement  to  pay  rent  for  them.  On  ac- 
connt  of  the.  grades  through  the  city.  It  was 
almost  Impossible  to  operate  the  railroad  of 
the  C,  R.  4;  C.  R.  R.  wlthbnt  getting  into 
the  Rome  R.  R.  yards,  and  In  order  to  66 
business  In  Rome  the  0.,  fl.  A  O.  was  virtu- 
ally compelled  to  obtain  the  use  of  the 
yards,  tracks,  depot  etc.,  of  the  Rome  R.  R. 
This  necessity  was  absolute  and  pressing. 
There  waa  no  .ottaier  course  practicable,  ex- 
cept to  rent  friom  the  Rome  R,  R;  its  ter- 
minals, etc.  These 'terminals  were  nsed  by 
the  C,  R.  A  0.,  not  only  foi  Its  local  busi- 
ness In  Rome,  bat  also  for  Its  transfer  busi- 
ness between  'other  connecting  roads  In 
Rome,  and  It  used  the  tracks  of  the  Rome 
R.  R.  as  a  storage  for  cars  going  to  and 
coming  from  other  roads  at  Rome.  It  also 
nsed  the  depot  bnildlngs  and  offices  for 
various  officers,  and  virtually  operated  Its 
transportation  department  from  this  point. 
By  the  use  of  these  railroad  facilities.  It 
waa  enabled  to  reach  directly  manufacturers 
In  Rome,  without  paying  trackage  or  usual 
transfer  chaises,  thus  saving  mach  money. 
Some  of  these  Rome  railroad  tracks  were 
also  used  by  the  C,  R.  &  C.  for  Its  bnik 
car-load  deliveries.  In  view  of  these  things. 
It  was  extraordinarily  beneficial  and  neces- 
sary to  the  C,  R.  &  C.  to  rant  these  tet^ 
mlnals.  It  was  hot  understood  that  both 
roads  were  virtually  owned  by  the  same 
parties.   Sucli  vfts  jiot  the  f&ct   It  Is  trae 
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that  at  flrat  It  was  ttaongbt  tbat  tbe  union 
of  the  bualneas  of  tbe  two  roads  In  the  same 
rard  and  depot,  etc.,  would  benefit  the  Rome 
road  to  some  extent,  and  probably  It  was 
benefited  thereby;  but  the  benefits  were 
mutual,  and  In  the  end  it  was  clearly  dem- 
onstrated that  the  defendant'  company  en- 
joyed the  larser  share  of  the  bowflta  arishig 
from  this  arraQgement" 

The  superintendent  of  the  Rome  Railroad, 
who  had  been  such  since  June  or  July,  1889, 
and  was  acquainted  with  Its  terminal  prop- 
erty,  testified  that  he  thought  they  w^  worth 
from  ten  to  twelve  thousand  dollars  a  year 
as  rent;  that  he  thought  the  d^t  buildings 
were  worth  $3,900;  that,  besides  the  depot 
and  depot  buildings,  the  terminals  consisted 
of  tracks  and  side  tracks  which  the  road 
owned  entirely,  and  others  which  it  owned 
Jointly  with  other  roads,  but  which  it  had 
the  right  to  use  as  if  It  owned  them  entirely, 
and  therefore,  for  tbe  purpose  of  this  es- 
timate, he  treated  them  as  belonging  to  the 
Rome  Railroad;  that,  tbe  way  they  were 
situated,  they  were  worth  for  rent  ten  or 
twelve  thousand  dollars  per  year  for  the 
time  In  question.  He  then  detailed  tracks 
beloQglog  exclusively  to  the  Rome  Railroad, 
and  others  jointly  with  the  Bast  Tennessee, 
Virginia  &  Georgia  Railroad,  but  over  which 
no  other  road  could  get,  except  through  the 
Rome  road,  and  further  testified  that  tbe 
lEome  road  switched  cars  for  tbe  Chatta- 
nooga, Rome  &  Columbus  Railroad,  putting 
them  In  all  these  places,  and  that  constituted 
a  part  of  the  basis  of  his  opinion  as  to  the 
value  of  these  terminals  rented  to  the  Chatta- 
nooga, Rome  &  Oolnmbua,  because  the.  Rome 
Railroad  Company  had  the  right  to  charge 
trackage  on  all  these  cars;  tliat  he  put 
in  his  estimate  what  It  would  be  entitled  to 
charge  for  trackage,  but  the  Rome  Railroad 
Company  did  not  charge  tbe  Chattanooga, 
Rome  &  Columbus  anything  for  trackage, 
but  simply  for  rent;  that  for  part  of  the 
time  be  thought  the  crew  and  engine  of  the 
Rome  Railroad  Company  did  some  of  tbe 
switohtng.or  perhaps  the  Chattanooga,  Rome 
&  Columbus  may  have  run  a  crew  by  itself, 
witta  permission  of  the  Rome  Railroad  Com- 
pany; that  most  of  the  time  It  was  the  crew 
and  engine  of  tbe  Rome;  and  that  some- 
times the  latter  would  hire  an  engine  from 
tbe  Chattanooga,  Rome  &  Columbus,  for 
which  sometimes  the  Rome  would  be  char- 
ged sevMi  dollars  per  day  more  than  other 
roads. 

The  agent  of  tbe  Nashville,  Chattanooga 
&  St  IjOuIs  Railroad  and  the  Western  &  At- 
lantic Railroad,  who  had  been  engaged  In 
that  business  for  20  years,  and  had  bad  ex- 
perience in  connection  with  the  terminal 
property  of  railroads,  testified  tbat  he  knew 
the  railroad  situation  in  Rome;  that  If  for 
the  time  In  question  the  Chattanooga,  Rome 
&  Columbus  had  the  use  of  the  terminals  of 
the  Rome  Railroad  Company,  and  ran  all  Its 


passengtf  and  frelgbt  trains  Into  and 
through  tbe  Borne  Railroad  yards,  etc.,  and 
had  the  use  of  all  its  side  tracks  for  bulfe 
and  car  dellveiy,  and  as  much  as  twelve  w 
fourteen  thousand  cars  passed  over  tb^ 
for  tbat  time,  which  went  Into  the  Rome 
business,  tbe  terminals  would  be  worth  eight 
or  ten  thousand  dollars  per  year  for  ruit; 
that,  under  the  ruling  of  the  state  railroad 
commission,  the  Rome  Railroad  would  be 
permitted  to  charge  $2  per  car  for  switch- 
ing tbe  12,000  cars;  that  tbe  Rome  Railroad 
Company  would  be  entitled  to  $2  per  car  for 
tbe  12,000.  for  trackage;  tbat  ten  thousand 
dollars  per  year  would  be  nearer  correct 
than  eight,  but  tbat  he  "bad  figured  in  his 
mind  about  that";  that  his  testimony  was  a 
mere  estimate;  tbat  be  had  had  the  Rome 
terminals  pointed  out  to  bim,  and  there  were 
four  or  five  miles  of  side  track  outside  of  the 
yard  limits  which  reached  the  largest  inter- 
est in  Rome;  that  It  was  not  only  an  invest- 
ment In  property  that  made  these  valuable, 
but  also  the  situation  tbat  controlled  tbe  vol- 
ume of  business,  which  no  one  else  could 
get,  on  account  of  tbe  position  occupied  by 
the  tracks;  that  he  took  into  consideration, 
also,  the  cost  of  transfer  of  cars  by  the  Rome 
Railroad  engines  and  crews,  In  making  up 
bis  estimate,  and  understood  that  some  of 
the  tracks  were  for  the  Joint  use  of  the 
East  Tennessee  and  Rome  Railroads;  that 
he  based  his  opinion  upon  the  Idea  tbat  the 
Rome  Railroad  owned  these  tracks,  and  had 
the  right  to  t&it  them,  but  would  not  think 
that  the  joint  use  of  these  tracks  was  worth 
eight  or  ten  thousand  dollars,  if  there  was 
no  other  question  connected  with  tbat;  tbat 
he  also  took  Into  consideration,  in  arriving 
at  the  amount  he  had  stated,  that  the  ar- 
rangement would  enable  the  Chattanooga, 
Rome  &  Columbus  to  control  some  competi- 
tive busing  It  would  otherwise  lose,  and 
the  Rome  Railroad  would  get;  that  If  the 
Rome  Railroad  did  not  own  these  terminals. 
It  would  alter  his  opinion,  but  If  tbe  Chat- 
tanooga, Rome  &  Columbus  got  tbe  use  of 
them  from  the  Rome  Railroad,  and  as  its 
tenant,  It  would  not  change  his  opinion  tbat 
It  would  average  eight  w  ten  thousand  dol- 
lars per  year  for  rent;  and  tbat  his  answer 
was  based  upon  the  hypothesis  that  the 
Rome  Railroad  Company  handled  these  cara, 
paid  expenses,  and  furnished  tbe  power  and 
crew  for  handling  this  business. 

In  addition  to  tbe  assignments  of  error  as 
to  the  grantlDg  of  tbe  nonsuit,  plaintiff  al- 
leges tbat  the  court  erred  In  this:  That, 
while  its  supa'lntendent  was  on  the  stand, 
plaintiff,  to  throw  light  upon  the  value  of  the 
property  for  rent  offered  to  prove  by  him 
that  tbe  Immediate  successor  of  tbe  Chatta- 
nooga, Rome  &  Columbus  Railroad  Compa- 
ny, the  Central  Railroad  Company,  which 
bought  tbe  Chattanooga,  Rome  &  Columbus, 
paid  plaintiff  $1,000  per  month  rent  for  the 
use  of  tbe  same. property  as  that  leased  to 
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the  Chattanooga,  Rome  &  Colnmbos,  and 
tliat  In  fiict  said  saccessK^  company  did  lestf 
business  OTer  tbese  t^mlnals  than  the  Chat- 
tanooga,  Rome  &  Oolnmbus»  whlcta  testi- 
mony was  not  admitted. 

W.  W.  BnxAee  and  W.  X.  Tnmbull,  for 
plaintiff  In  error.  J.  B.  Vanbam,  for  do- 
ffflidant  in  eror. 

FBR  CURIAM.   Judgment  rerersed. 


(83  oa^  Ul) 

DDOKBTT  T.  STATE. 
(Snpmae  Court  of  Oe6i«ia.   Dec.  18,  1804.) 

OftiniIA.1.  TkesPASS— ACOBSSORT  19  Adjoikiho 
ST4TB— LuaiLITT  AS  Fbikoifau 

1.  Where  one  hires  another,  la  the  state  of 
Tennessee,  to  commit  a  trespase  in  Oeorgla,  and 
the  person  hired  does  commit  the  trespasa.  and 
In  so  doing  acts  in  a  manner  reasonaDly  to  be 
utidpated  by  the  person  who  employed  him, 
and  viBNbf  Dommits  a  misdemeanor,  both  are 
principals  in  the  misdemeanor,  and  subject  to 
indictment  and  panishment  In  Georgia.  Tbns, 
a  constable  in  Tranessee,  iHshbig  to  levy  npon 
a  bmrse  vhieh  was  in  Oeorgia,  hired  a  person  to 
brinx  the  horse  Into  Tennessee,  without  specify- 
ing how  It  was  to  be  brought,  and  the  person 
employed  rode  the  horse  in  Georgia,  withont  the 
consent  of  the  owner,  and  by  this  means  ex- 
ecuted  his  commiasion.  ffrfd,  that  the  consta- 
ble, as  well  as  his  agent,  was  gnilty  of  a  mis- 
demeanor, under  the  statute  making  it  penal 
to  willfTilly  ride  or  drive  the  horse  of  another 
without  the  consent  of  the  owner. 

2.  There  was  no  substantial  error  in  the 
charge  of  the  court,  and  the  OTldence  warrant- 
ed the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Whitfield  coun- 
ty; T.  W.  Mllner,  Judge. 

Enoch  Duckett  was  convicted  of  riding  and 
driving  a  horse  belonging  to  another,  witbottt 
her  consent,  and  brings  error.  Affirmed. 

Following  is  the  official  report: 

Howard  Tllley  and  Enoch  Duckett  were  In- 
dicted for  riding  and  driving  a  borse  belong- 
ing to  Mrs.  Foster,  withont  ber  consent,  on 
August  1.  1892,  in  Whitfield  county,  Ga. 
Duckett  was  found  guilty,  and  his  motion 
for  a  new  trial  was  overruled.  The  motion 
contained  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  and  to  the  fol- 
lowing In  the  charge  to  the  Jury:  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
contracted  with  and  procured  one  Howard 
Tllley  to  ride  or  drive  tbe  horse  of  the  person 
mentioned  In  tbe  bill  of  Indictment,  and  the 
said  TiUey,  In  pursuance  of  tbe  contract, 
came  into  this  state  and  county,  and  rode  or 
drove  the  horse  of  the  person  mentioned  In 
tbe  bill  of  Indictment,  without  the  consent 
of  such  owner,  the  defendant  would  be  guil- 
ty, and  it  would  be  your  duty  to  convict  him." 
AUo,  that  the  following  charge  was  error,  for 
want  of  evidence  on  which  to  base  it:  "If 
you  believe  from  tbe  evidence  that  tbe  de- 
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fendant  procured  Tllley  to  ride  the  horse  de- 
scribed In  tbe  bill  of  indictment,-  and  be,  said 
Tllley,  did.  In  pursuance  of  a  contract  or 
agreement  with  tbe  d^endant,  ride  or  drive 
the  horse  In  Wbltfl^  county,  U  would  be 
your  duty  to  find  the  defendant  guilty."  Hie 
testimony  of  Mrs.  Foster  was  that  she  miss- 
ed her  horse  on  August  31,  1892,  and  the  next 
day  received  a  letter,  addressed  to  her  bus^ 
band,  from  defendant  Duckett,  signing  as 
constable,  stating:  "I  this  morning  levied  an 
execution  on  your  horse,  In  favor  of  a  bill  of 
cost  obtained  against  you  on  February  5th, 
18dl,  before  W.  L.  Atchley,  J.  P.,  on  a  peace 
warrant  Ton  can  get  your  horse  by  making 
good  Tennessee  delivery  bond."  This  letter 
was  beaded,  "Cleo,  Tennessee,  September 
Ist,  1892."  On  the  receipt  thereof,  Mrs.  Fos- 
ter went  up,  filed  her  papers,  and  got  the 
horse,  which  was  ber  property.  It  was 
taken  without  ber  consent  She  and  ber 
husband  lived  together.  He  sometimes  drove 
this  horse,  but  only  when  she  consented  for 
blm  to  do  so.  He  bad  no  horse,  but  some- 
times used  this  one.  Howard  Tllley  and 
one  Parker  testified  that  in  the  latter  part 
of  August,  1892,  defendant  came  to  Parker's 
sawmill.  In  Bradley  county,  Tenn.,  where,  In 
a  conversation,  he  stated  that  he  bad  an 
execution  against  old  man  Foster,  and  fur- 
ther said.  "I  would  give  $2.50  if  I  bad  hla 
horse  across  the  line,  so  I  conld  levy  on  It" 
To  this  Tllley  replied,  "I  will  do  It  for  that" 
.  and  defendant  said,  "If  you  do  me  any  good, 
you  will  have  to  do  It  by  Saturday,  as  my 
time  is  out  then."  This  Is  all  that  was  said. 
Tllley  further  testified  that  he  went  In  the 
afternoon,  and  got  the  borse  from  the  stable, 
and  carried  him  Into  Tennessee,  and  let  him 
stay  until  after  night,  and  then  afterwards 
carried  blm  to  another  point  In  Tennessee, 
about  a  mile  from  where  defendant  lived. 
Def^dant  never  paid  blm  anything  for  get- 
ting the  borse,  and  be  never  asked  him  for 
pay.  He  notified  defendant  where  the  borse 
was,  and  supposed  he  got  it  Tllley  rode 
the  borse  In  Georgia  about  100  yards.  Did 
not  tell  defendant's  counsel  that  he  did  not 
ride  the  horse  In  Georgia,  but  told  him  be 
did  not  think  he  rode  him.  He  did  not  like 
old  man  Foster,  and  got  the  horse  as  much 
to  get  even  with  blm  as  to  get  pay,  but  ex- 
pected afterwards  to  get  pay.  Defendant 
did  not  tell  him  to  get  Mrs.  Foster's  horse. 
He  talked  about  the  old  man's  horse.  Tllley 
got  the  borse  he  told  him  to  get.  Did  not 
know  it  l>eIonged  to  Mrs.  Foster,  Parker 
testified  that  be  was  present,  and  heard 
Tllley  tell  defendant's  counsel  that  be  did 
not  ride  the  borse  in  Georgia. 

Maddox  &  Starr,  for  plaintiff  tn  error.  A.. 
W.  Flte,  SoL  Gen.,  lor  the  State. 

PER  CURIAfii.   Judgment  affirmed. 
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TRUSTEES  ATI^TA  UNIVERSITY  T, 
CITX  OF  ATLANTA. 

(SnprMue  Court  of  Georgia.    Not.  6, 1S93.) 

COKDBMNATIOK  BT  ClTT  —  RiOHT  TO  BkIDQI 
BntBBT— CONTUOT  RIGHTS  IM  EiSBMBire— Uat- 
OB  AND  ClTT  C0UHC11<— CONiTRUCTIOSC  or  RBSO* 

mrioy. 

1.  Under  the  grsnt  of  power  in  the  charter 
of  the  dt7  of  Atlanta  "to  open,  lay  out,  widen, 
straighten  or  to  otherwise  change  streets,  alleys 
and  squares  in  said  city/'  the  corporate  authori- 
ties  may  condemn  for  the  public  use  the  whole 
or  any  part  of  the  right  of  a  private  corporation 
to  maiatafn  one  or  more  bridgeB  across  one  of 
the  public  streets,  and,  after  condemnation  and 
payment  of  adequate  compensation,  may  re- 
move a  bridge  already  erected,  and  prevent  the 
erection  of  any  other,  at  any  place  to  which 
the  right  of  the  private  corporation  to  bridge 
the  street  ntends  or  appllea.  This  is  tme  iJ- 
though  the  easement  sought  to  be  appropriated 
or  extingnished  in  whole  or  in  part  be  grounded 
ojpon  a  contract  heretofore  made  between  the 
city,  as  one  party,  and  the  private  corporation, 
as  the  other,  in  which  the  city  fully  recognized 
the  easement,  and  agreed  that  it  might  be  peis 
petnal, 

2.  A  resolution  of  the  mayor  and  general 
council,  which  provides  for  the  appointment  of 
sRsessors  to  ascertain  and  fix  the  damages 
which  will  accrue  to  a  private  corporation  by 
the  approfuriation  of  its  property  to  municipal 
purposes,  is  not  suffidentfy  certain  and  definite 
as  to  the  interest  in  the  roadway  of  Himtpr 
street  which  is  to  be  appropriated,  the  descrip- 
tion being  in  these  terms:  Whatever  property 
rights  the  Atlanta  University  has  in  toe  road- 
way of  Hunter  street  and  in  the  privilege  here- 
tofore exercised  of  bridging  Hunter  street  with- 
in its  grounds."  But  this  deBcriptlon  is  siifB- 
dentiy  certain  and  definite  as  to  the  privilege 
already  exercised,^  of  hritlging  the  street.  Con- 
demnation  of  this  privilege,  however,  would 
leave  antonched  any  privilege  of  bridging  the 
street  elsewhere  than  at  the  particular  location 
of  the  existing  bridge. 

3.  In  view  of  the  law  above  announced, 
and  of  the  limited  scope  of  the  resolution  of  the 
mayor  and  council,  the  jndfce  did  not  err  in 
denying  the  injunction  prayed  for:  the  roaolu- 
tion  being  nugatory  as  to  rights  in  the  roadway 
of  the  street,  silent  as  to  the  bridge  privilege 
not  aa  yet  acted  upon,  and  lawful  as  to  that 
privilege  so  far  as  exercised  heretofore. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
Marshall  J.  Clarke,  Judge. 

Petition  by  the  trustees  of  Atlanta  Univer- 
sity for  an  Injuflction  to  restrain  condemna- 
tion proceedings  by  the  city  of  Atlanta. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  Affirmed. 

John  L.  Hopkins  &  Soaa,  for  plaintiffs  In 
error.  J.  A.  Anderson  and  Fulton  Colvllle, 
for.  defendant  In  error. 

BLECKLEY,  C  3.  1.  One  of  the  charter 
powers  glToi  by  statute  to  the  city  of  Atlan- 
ta 1b  "to  open,  lay  out,  widen,  straighten, 
or  to  otbenA'Ise  change  streets,  alleys  and 
squares  In  said  city."  Acts  1ST4,  p.  131; 
City  Charter,  S  GO.  This  grant  Is  compre- 
hensive enough  to  embrace  the  alteration  of 
a  street  In  any  retipect,  whether  on,  below, 
or  above  the  surfoce  of  the  earth.  And 
the  power  to  open  streets  embraces  the 
power  to  keep  them  open,  not  only  at  the 


mrfiic^  but  OTer  and  above  the  same,  in- 
de&nlt^y,  or,  at  all  erenta,  to  such  h^ht 
as  may  be  either  necessary  or  reasonably 
desirable  tox  all  the  purposes  of  a  street, 
both  wltJi  reference  to  Its  use  by  the  gen- 
eral public,  and  to  Its  use  locally  by  those 
residing  or  baTlng  property  adjacent  there- 
to. A  street  Is  not  like  a  tunnel  In  the  air, 
having  Its  base  on  or  in  the  ground,  and 
mounting  upward  to  a  definite  helgbt,  but  is 
more  like  an  ojf&i  out  through  tb»  Ur,  from 
the  ground  up  to  the  akj,  or  to  an  indefinite 
elevation.  Under  the  grant  power  above 
recited,  the  dty  autbwitifla  may  runora  a 
bridge  spanning  the  street,  and  prerent  the 
erection  of  any  other  at  the  some  place  or 
elsewhere,  thus  opening  and  keeping  opvi 
the  aerial  sinoe,  which  la  no  leaa  a  port  of 
the  street  than  is  the  space  occn^ed  It 
on  or  in  the  ground.  To  do  all  this,  how- 
ever, as  against  any  vested  right  which  the 
Atlanta  University  may  have  to  maintain 
one  or  more  bridges  aeroH  the  street  In 
question  to  f  adUtate  passage  from  its  prop- 
er^ abutting  upon  one  side  of  the  street  to 
Its  property  abutting  upon  the  other  side, 
would  involve  fba  condannatikm  of  such 
right,  and  the  pajmeaat  of  adequato  compen- 
sation for  this  ai^rcvwiatlon  of  ^vate  pn^ 
erty.  Of  course,  tiie  compensation  would 
not  be  adequate  unless  It  comprehended, 
not  only  the  value  of  the  right,  bat  also  the 
value  of  the  structore  ronoved.  The  em- 
demnation  and  compensation  would  have  to 
embrace  everything  token,  though  the  city 
would  not  be  obliged  to  take  the  whole  rl^ht, 
but  might  take  the  preset  bridge  alone,  to- 
gether with  the  tigbt  of  maintaining  It, 
leaving  the  right  of  the  unlverelty  to  erect 
and  malntoln  bridges  elsewhere  over  the 
street  unaffected.  It  Is  contended  that  be- 
cause the  right  of  the  university  to  have 
and  maintain  Qie  existing  bridge  and  to 
erect  others  Is  grounded  upon  a  contract 
heretofore  made  by  the  university  with  the 
city,  in  which  the  latter  fully  recognized  the 
right,  and  agreed  tliat  It  might  be  perpetual, 
this  contract  la  sacred,  and  Its  obligation 
n'ould  be  Impaired  by  the  appropriation  now 
contemplated.  We  think  this  contention  Is 
unsound.  There  is  no  inconsistency  between 
a  grant  in  Its  terms  perpetual,  and  a  subse- 
qu^t  resumption  of  the  property  granted; 
this  resumption  being  made  for  public  use, 
and  in  the  exercise  of  the  right  of  eminent 
domain.  The  state  itself  could  not  grant  an 
easement  which  would  not  be  subject  to  re- 
sumption In  the  exercise  of  this  right,  and 
certainly  the  could  not  It  is  no  revo- 
cation or  violation  of  the  grant  under  which 
private  property  Is  held,  to  take  it  for  pub- 
lic i^e,  on  making  adequate  compensation 
to  the  owner.  On  the  contrary,  the  proceed- 
ing to  condemn  and  take,  If  It  has  self- 
consistency,  concedes  the  sacredness  of  the 
grant,  and  the  creation  thereby  of  all  the 
I  attribute  of  ownership  which  can  arise  by 
inviolable  contract  Reduced  to  Ito  essence. 
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a  constitutional  exercise  of  the  right  of  emi- 
nent domain  is  not  deprivation  of  property, 
but  a .  compulsory  exchange  of  one  kind  of 
property  for  another,  or  rather  a  compulsory 
sale  of  property  for  money,— an  exchange 
of  equivalent  values.  The  right  of  the  uni- 
versity, granting  It  to  exist  as  claimed,  Is 
an  easement,— a  servitude  to  which  the  street 
is  subject,— and  Is  realty,  as  dlsUngulsIiable 
from  personal  property.  This  easement,  In 
whole  or  in  part,  is  subject  to  be  taken  for 
the  public  use  at  the  will  of  the  state.  The 
state,  by  Its  legislature,  has  conferred  upon 
the  city  of  Atlanta  the  power  to  condemn 
and  make  compensation  for  private  property 
for  municipal  purposes,  and,  as  above 
shown,  has  granted  power  to  open,  lay  out, 
widen,  straighten,  or  to  otherwise  change 
streets.  We  think  the  power  of  condemna- 
tion is  comprehensive  enough  to  embrace 
any  realty  which  may  be  needful  for  appro- 
priation by  the  city  in  opening,  laying  out, 
widening,  straightening,  or  otherwise  chan- 
ging any  streets  within  the  city;  the  lan- 
guage of  the  charter  of  1874,  S  60,  being  as 
follows:  "The  said  mayor  and  genera]  coun- 
cil shall  bare  full  power  and  authority  to 
open,  lay  out,  to  wld«i,  straighten  or  other- 
wise change  streets,  alleys  and  squares  in 
the  said  city  of  Atlanta.  Wherever  the  said 
mayor  and  general  council  shall  exercise 
the  power  above  delegated,  they  shall  ap- 
point two  freeholders,  and  the  owners  of 
said  lots  fronting  on  said  streets  or  alleys, 
shall,  on  five  days*  BotIce»  app«4nt  two  free- 
holders,  who  shall  proceed  to  assess  the 
damages  sustained  or  the  advantages  de- 
rived by  tite  :ownOT  or  ownon  of  said  lots , 
in  craseqoence  of  the  ^7«[iing,  widening, 
Btralghtailng  or  otherwise  changing  said. 
streets  or  all^s.  and  In  case  said  assewwri , 
cannot  agree,  they  shall  select,  a  fifth  £ree<' 
holder;  the  said  assessors  to  take  an  oath 
that  they  will  faithfully  discAarge  their 
dntles,  and  ^tber  party  to  have  the  right  to 
enter  an  appeal  to  the  mperloc  court  of 
Foltmi  county  ^thln  ten  daya  from  the 
rendition  oC  said  award."  Snbsequent 
ammdmrats  of  .the  charter,'  while  they  vary 
somewhat  the  details  of  the  procedure,  do 
not  restrict  the  power  of  condonnatlon  itself. 
On  the  contrary,  the  act  of  August  21,  1891 
(2  Acta  1890-81,.  p.  440),  extends  the  power 
80  ai  to  embzace  "lands  for  aites  for  the 
erection  <tf  public  buildings  *  *  *  for 
parka  and  for  other  purposes."  The  craten- 
tlon  of  tiie  city  In  Its  answer,  am4  la  the 
arsnment  made  here  by  Us  counael,  to  the 
effect  that  the  university  .had  a  mere  Ucowe, 
tnit  no  right  to  bridge  the  street,  is  Inom- 
s latent  with  the  condemnation  proceedings 
which  the  city  Itself  Inaugurated,  and  Is 
therefore  entitled  to  no  censlderatlon  la  the 
present  caaSf  whatever  would  be  Its  force 
und»  othOT  drcomstances.  If  the  CII7  in- 
tended to  treat. Ita  contract  of  1872  with  the 
university  as  having  tbo  force  only  of  - a 
mere  license,  subject  to  revocation,  tt  should 


not  have  apitolnted  ai^^saors  to  act  In  the 
condemnation  of  the  property  rights  of  the 
unlvra^ty  in  the  privilege  heretofore  exer- 
cised by  the  university  in  bridging  the 
street,  and  Invited  the  university  to  unite 
with  Itsdf  in  conducting  the  condemnation 
proceedings.  By  its  own  conduct  the  city 
has  estopped  Itself,  so  far  as  this  case  is 
concraned,  from  denying  the  existence  of  the 
right  which  it  sought  to  liave  appraised  and 
coademned. 

2.  One  ground  upon  which  an  injunction  Is 
sought  by  the  university  against  the  con- 
demnation proceedings  Is  the  want  ot  suffi- 
cient certainty  In  the  latter.  This  question 
is  to  be  tested  by  the  resolution  of  the  mayor 
and  general  council,  adopted  March  7,  1892. 
That  resolution  is  In  these  terms:  "Where* 
as  the  mayor  and  general  council,  by  action 
adopted  December  24tb,  1891,  adopted  a  re- 
port of  the  Joint  committee  on  streets  and 
bridges,  recommending  that  the  Atlanta  Uni- 
versity be  not  allowed  to  erect  a  bridge  over 
Hunter  street  and  that  condemnation  pro- 
ceedings be  had  to  exhaust  whatever  prop- 
erty rights  the  Atlanta  Univraslty'  has  In  the 
roadway  of  Hunter  street  or  in  the  privilege 
heretofore  exercised  of  bridging  '  Hunter 
street  within  its  grounds;  therefore,  resolved, 
that  George  W.  Parrott  and  Andrew  J.  West 
arc  hereby  appointed  assessors  on  the  part  of 
the  city  of  Atlanta  to  act  in  the  t^ondemna- 
tlon  of  the  property  rights  of  the  Atlanta 
University  In  the  roadway  of  Hunter  street 
and  in  the  privilege  heretofore  exercised  In 
bridging  said  street  Resolved,  further,  that 
the  city  clerk  give  the  notice  usoal  In  such 
cases  to  the  authorities  of  the  Atlanta  Uni- 
versity and  that  further  proceedings  be  bad 
In  cmfwmity  to  law."  As  to  the  roadway 
of  Hnnter  street  this  resolutim  to  too  in- 
definite  and  uncertain.  There  ts  nothing  to 
Indicate  the  nature,  extent  or  exercise  of 
any  right  of  the  nnlrerslty  In  the  roadway 
of  the  street  The  thing  to  be  assessed  I9  - 
therefore  not  pointed  out  and  no  fact  or  cir-  ■ 
cumstance  is  referred  to^  to  Identic  or  de- . 
fine  tt  The  assenors  could  not  appralte  it 
without  first  ascertaining  what  tt  wam,  and 
they  are  furnished  with  no  mark  or  attribute, 
by  the  aid  of  which  to  ascertahL.ltB  nature  or 
extent  In  order  to  condemn  to  public  use 
such  an  anomaly  as  the  right  of  a  private 
corporation  In  the  roadway  of  a  public  street 
there  oifkht  to  be  sonie  descriptlm  which 
would  be  available  for  Idoitiflcatltm.  Con* 
demnation  proceedings  are.  In  their  nature, 
proceedings  to  seise  and  take.  They  may  be 
analogized  to  a  warrant  to  capture  some- 
thing, and  surely  a  warrant  to  seize  what- 
ever property  rights  the  Atlanta  University 
has  In  the  roadway  of  Hunter  street  would 
be  too  vague  to  enable  an  officer  to  execute 
It  As  to  the  privilege  faeret(tfore  exercised 
bridging  Hunter  street  within  the  grounds 
of  the  tmlverslty,  we  think  the  resoluti<xk  Is 
sufflcioitly  certain  and  definite.  We  under- 
stand from  the  record  that  the  bridge  tfecV 
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ed  1>7  tbe  tmlTOTsl^  Is  there  apon  the  gnmnd, 
to  qbow  for  ItseU.  There  was  80iaethlii«  by 
which  to  measure  the  property  right  exer^ 
deed  by  the  uulTerslty  in  havbig  an^  main- 
taining this  brlds&  Nothing  is  left  uncer- 
tain, »cept  the  duration  of  the  right  In  point 
of  time,  and,  as  no  limit  In  that  respect  Is 
indicated  or  suggested,  tlie  fair  presumption 
would  be  that  the  right  was  one  to  be  en- 
joyed In  perpetuity.  No  less  estate  In  the 
easement  being  expressed,  an  estate  In  fee 
tlierein  should  be  understood,  in  harmony 
with  the  principle  oonTeyanctng  estab- 
lished by  statute  in  Georgia,  and  expressed 
In  section  2248  of  the  Code.  The  resolntion. 
It  win  be  obso^ed,  makes  no  reference  to 
the  right  of  bridging  the  street  elsewhere 
than  at  the  particular  location  ot  the  eztot 
log  bridge.  Condemnation  of  the  privilege, 
as  tieretoftNre  eserclsed,  would  lesTe  un- 
touched any  privily  which  the  nnlrwaity 
might  have  to  place  and  maintain  other 
bridges  at  other  sites.  Our  cwdtoslfm  is 
that  the  c<mdemntttlon  proceedings  were  le> 
gal  and  sufficient  reaattvely  to  the  one  object 
of  condemning  the  vmperij  rights  of  the  uni- 
Terslty  in  the  priTllege  heretcMFore  noclsed 
by  it  In  bridging  the  street;  and.  Inasmuch 
as  the  aroropriatlon  of  these  rights  would 
Involre  the  destruction  and  discontinuance 
of  the  bridge  itself,  the  value  of  the  bridge 
would  have  to  be  Indodsd.  In  making  cmu* 
pensation  for  Ute  i»nperty  rights  cwdemned. 

3.  All  that  remains  Is  to  determine  whether 
the  injunction  prayed  for  stionld  w  should 
not  have  been  granted.  If  what  we  have 
held  abore  Is  correct,  there  Is  no  doubt  that 
an  injunction  was  pn^eriy  denied  as  to  the 
bridge  privilege;  tm  it  was  not  needed,  as 
to  that  part.(tf  the  privilege  not  embraced  In 
the  resolution,  and  the  petmoners  had  no 
right  to  It,  OB  to  the  part  whldi  was  so  em- 
braced. It  would  not  have  been  error,  per^ 
haps,  to  grant  on  Injunction  oa  to  the  prop- 
erty rights  of  the  nnlversil?  In  the  roadway 
of  Hunter  street;  but,  as  the  resolutI<m  of 
the  maytHT  and  gen»al  council  was  simply 
nugatory  in  respect  to  these  rights,  no  in- 
junction, aai  to  them,  was  necessary.  We 
thus  see  our  way  to  an  affirmance  of  the 
Judgment  as  a  whole.   Judgment  affirmed. 


<93  Oa.  ou 

.   OIANNONB  V.  ri4EETWCK)D  et  al. 

(Bnprem*  Court  of  Georgia.    Jan.  8,  1891.) 

BiiA  OF  Sale— pRoor  bt  Sdbsoribiko  Witmess— 
Lbatixo  Goods  with  Dbbtob  —  Estoppbl  to 
Claim— Fbaud —Fathkr  amd  Son  —  PBEaoMP- 
nos. 

1.  The  owner  of  the  furnitare  in  a  barber 
■bop  does  not,  by  merely  allowing  the  same  to 
stay  there  for  nse  and  be  nsed,  hold  it  out  as  a 
basis  for  giving  credit  to  the  occupants  of  the 
flbop,  whether  they  be  conducting  busiuesa  on 
theur  own  accoant,  or  for  bim.  and  as  his  serv- 
ants or  emploj-fis.  Where  they  have  made 
debts  in  their  own  transactions,  for  which  he  is 
not  liable,  and  have  given  their  promissory 
notes  therefor,  a  person  purchasing  these  notes, 
or  taking  them  as  collateral  security,  and  aft- 


-wwards  obtaining  Judgment  upon  them,  has 
no  right  to  collect  the  judgment  out  of  the  fur- 
niture because  he  saw  the  furniture  tn  the  shop, 
and  their  sign  over  the  door,  before  he  pur- 
chased the  notes,  or  took  them  as  coHaterai  se- 
curity; the  inference  in  bis  own  mind  being 
that  the  furniture  belonged  to  tbem,  but  no 
representation  to  that  effect  having  been  made 
to  him. 

2.  Where  the  sons  of  the  claimant  carried 

on  business  in  a  barber  sbop,  with  a  sign  over 
the  door  bearing  their  name,  in  a  controversy 
between  the  claimant  and  their  creditor,  involv- 
ing title  to  the  furniture  in  the  shop,— the  claim- 
ant contending  that  the  furniture  was  his.  and 
that  his  sons  were  using  it  In  his  business,  and 
not  their  own, — a  charge  of  the  court  instruct- 
ing the  jury  that  transactions  between  father 
and  SOD  are  to  be  closely  scrutinised  was  per- 
tinent and  correct. 

3.  Though  a  bill  of  sale  to  persooaltT  is 
good  without  an  attesting  witness,  yet  where  It 
has  such  witness,  it  is  not  admissible  in  evi- 
dence as  a  muniment  of  title,  without  proof 
by  that  witness  of  its  execution,  unless  his-non- 
production  is  accounted  for. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  C. 
L.  Bartlett,  Judge. 

Writ  of  error  by  J.  Glannone  from  a  Judg- 
ment in  favor  of  Fleetwood  &  Co.  Reversed. 

tu  D.  Moor%  for  plaintiff  In  oror.  Blount 
tt  Qiace,  for  def aidants  In  boot. 

BLECKLBY,  a  J.  Under  the  evidence,  It 
was  OTor  to  charge  the  Jury  that  **If  tba 
claimant  permitted  the  defendants  to  use  the 
property  as  tbelr  own,  hold  themselves  ont 
as  the  owners  of  the  same,  and  they  obtained 
credit  upon  the  faith  of  -  It,  then  yon  could 
use  that  testimony  to  determine  whether  or 
not  it  was  the  property  of  tbe  claimant  or 
the  property  of  tbe  defraidants,  and  to  deter- 
mine whether  or  not  the  claim  is  one  of  good 
faith,  or  one  of  bad  ftilth."  The  dtimont 
allowed  the  fnmlturo  to  stay  In  tbm  shop  to 
be  used,  but.  If  it  belonged  to  him,  this  was 
not  hoMIng  It  out  as  the  property  ot  the  oc- 
cupants, or  as  a  iKuds  for  giving  tbem  credit, 
nor  was  It  granting  to  tb^  any  pnmlssloti, 
express  or  implied,  so  to  hold  It  out  More- 
over, there  was  no  evidence  that  credit  was 
extmded  to  the  occnpiantfl  on  tbe  faith  of 
this  funilture.  The  occupants  gave  their 
notes  to  Johns  &  Co.  fen-  rent  The  credit 
was  theref(n«  ext«ided  1^  Johns  &  Co.,  and 
the  evidence  Is  wholly  sUoit  as  to  what  thsif 
railed  upon  as  the  basis  vt  It  Fleetwood  & 
Co.  extended  creffit  to  Johns  A  Co.,  taUng 
these  notu  as  cotlatemL  fi^Ieetwood  db  Go. 
believed  the  makers  of  the  notes  owned  the 
furniture^  but,  so  far  as  appesrs,  th^  be- 
lieved it  only  because  a  member  of  tJie  firm 
saw  the  sign  of  the  occupants  over  the  t;..K>r 
of  the  barber  shop,  and  isaw  tdialrs  and  tur- 
nltuK  in  the  shop,  and  the  oocupants  run- 
ning it  He  made  the  inference  that  the  fur- 
niture belonged  to  them,  but  no  representa- 
tion to  that^ect  from  them,  or  any  one  else, 
appears  to  hftve  been  n>ade.  The  court  erred 
in  Instmctlng  tbe  Jury  as  above  recited,  an6 
In  not  granting  a  new  trial  because  of  that 
misdirection.   Judgment  reversed. 
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(93  Ga.  443) 

LOUDEBMILK  et  al.  t.  LOUDBRMILK. 

(Supreme  Court  of  Georgia.  Jan.  27, 18M.}- 
Absignmbitt  of  Nokskootiablb  ifoTB— Effect— 

Actios  os  Note — Dkpen3E8 — Pakol  Bvidbncs 

—Liability  op  Ihdobsbb — Cohsisbkation  fob 

indoksbhivt. 

1.  Wliere  the  payee  of  a  nonnegotiable 
promiBscrr  Dote  indorsea  the  same  to  a  third 
person  by  name,  without  any  words  of  limita- 
tion or  exception,  this  is  a  written  assignment 
of  the  DOte  to  the  indoraee,  and  nnder  Code,  S 
2244,  he  can  m^ntain  an  action  apon  it  in  his 
own  name  against  the  maher,  and  the  latter 
cannot  set  np  as  a  defense  a  parol  agreement 
between  tiie  assignor  and  the  assignee  to  the 
■efE^  tiiat  only  a  definite  sam  should  be  col- 
lected b7  the  latter  on  the  note.  The  effect  of 
this  agreement  would  be  to  Toxy  the  terms  of 
the  written  asBlgnment,  and  qoulf^  th^  legal 
«ffect. 

■2.  The  donor  of  a  promiBsorr  note,  when 
Boed  by  the  donee  apon  nis  Indorsement  to  the 
latter,  may  defend  by  aetting  np  the  gift,  and 
alleging  a  atate  of  fiuta  which  dtows  that  the 
indoraement  waa  baaed  on  lore  and  aCEection 
only,  and  waa  without  any  valuable  considera- 
tion. 

3.  There  waa  no  error  In  striking  the  spa- 
cfal  plea  of  the  maker  of  the  note,  bnt  it  waa 
error  to  strike  tli«  spedal  plea  of  the  indoraer. 

(Syllabna  by  the  Court) 

Error  from  superior  court,  Habersham 
«onnty;  O.  J.  Wellbom,  Judge. 

Action  by  J.  M.  Londermllk  against  T.  A. 
Londermllk  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

The  following  Is  the  offlelal  report: 
J.  M.  LotidermlUc  sued  T.  A.  Londermllk 
as  principal  and  Jacob  Londermllk  as  in- 
-doraer  on  a  promissory  note  made  by  T.  A. 
Londermllk,  dated  January  16,  1888,  due 
January  1,  1889,  payable  to  Jacob  Louder* 
milk,  for  $3tS0.  The  note  bore  a  credit  for 
:$160,  dated  June  11.  1891,  and  was  Indorsed 
thus:  **I  hereby  indorse  the  within  note  to 
J.  H.  Londermllk,"  wbtcb  Indorsement  was 
rslgned  by  Jacob  Loudermilk.  The  court,  on 
motion,  struck  the  pleas  other  than  that  of 
general  Issue  filed  by  defendants,  and  en- 
tered op  judgment  for  the  plaintiff  against 
-defendants  for  $259.83  principal,  $31.78  in- 
t««st,  and  further  Interest  at  7  per  cent. 
To  both  rallngB  the  defendants  excepted. 
The  special  plea«  are  as  follows:  T.  A. 
Loudermilk  says  that  the  note  Is  notmego- 
-tiable,  and  was  a  gift  from  his  father,  Jacob 
Tvoudermllk,  for  the  Sum  of  $200,  wfaicb  gift 
-was  made  February  22,  1892;  and  It  was 
•focpressly  stated  by  both  defendant  and 
Jacob,  before  the  gift  was  made,  that  the 
note  was  to  draw  no  back  interest,  and  that 
«t  aatd  time  only  $200  was  due  ttiereon,  and 
the  gift  was  reoelved  by  plaintiff  with  the 
■oonditloiiB  afdffesaM.  Farther,  on  August  9. 
1882,  tills  defendant  tendered  to  plaintiff 
$206.00  as  the  full  amount  of  the  principal 
4md  hiterest  due  on  the  note,  which  tender 
was  bona  flde,  and  was  and  Is  continuous. 
At  the  time  of  said  gift,  and  before  the  note 
was  received  1^  plaintiff,  defendant  atated 
to  him  that  there  was  aaiy  $200  due  on  It; 


that  the  Interest  at  that  time  had  been 
given  him  by  his  father  by  his  stating  to 
him  that  it  should  draw  no  Interest;  and 
tbat  plaintiff  received  the  note  after  that 
from  his  father,  with  the  same  statement 
from  him.  Jacob  Londermllk  says  that  he 
held  the  note  against  his  son  T.  A.  Ivouder- 
mllk,  on  which  was  due  $200;  that,  in  ac- 
cordance with  a  scheme  of  his  in  making 
gifts  to  his  children,  he  made  a  gift,  Feb- 
ruary 22,  1892,  of  the  note  to  his  son,  plain- 
tiff, which  gift  was  made  and  received  witL 
the  express  understanding  that  no  Interest 
was  due  on  it,  and  tliat  it  only  represented 
an  Indebtedness  of  $200,  and  the  note  was 
only  indorsed  by  defendant  for  that  amount 

J.  J.  Bowden  and  J.  B.  Jones,  for  plaintiffs 
In  error.  J.  C  Edwards  and  A.  G.  McCurry, 
for  defendant  in  error. 

FEB  OUBIAM.  Judgment  reversed. 


(93  Go.  446} 

HEATH  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  26,  1894.) 

WiTMBBB — FOWEB  OV  ViSION— TSBT  DDKINQ  TBIAL 
— VOLUSTABT  MaKSLADGHTBB— PaOPKI- 
ETI  OF  CHAHQE. 

1.  The  presiding  judge  was  not  obliged  to 
allow  the  power  of  vision  of  a  witness  under 
cross-examination  to  be  tested  by  requiring  the 
witness  to  go  to  the  window,  and  look  at  an 
object  on  the  atreet,  which  object  was  not  vis- 
ible to  the  judge  and  jury  from  their  posltlona 
in  the  court  room. 

2.  The  charge  of  the  court  to  the  jury  be- 
ing full  as  relates  to  murder,  involuntary  man- 
slaughter, and  justifiable  homicide,  it  was  not 
error  to  charge  on  the  subject  of  voluntary 
manslaughter  snbstantially  as  laid  down  in  the 
Code  in  the  definition  of  that  offense,  the  in- 
strument of  the  homicide  being  a  long-handled 
shovel,  and  the  mortal  blow  having  been  struck 
therewith  under  circumstances  which  left  the 
proper  grading  of  the  homicide  open  to  some 
question. 

8.  There  was  no  error  in  denying  a  new 
triaL 

(Syllabus  by  the  Court) 

Error  from  superior  oonrt,  Sdiley  county; 
W.  H.  Fish,  Judge, 

Robert  Heath  was  convicted  of  bomldder 
and  brings  error.  AiOrmed. 

E.  F.  Hinton  and  J.  R.  Williams,  for  plalp- 
tlff  In  error.  C.  B.  Hudson,  Sol.  G«d;,  and 
J.  B.  Hudson,  for  the  State. 

PER  CURIAM.   Judgment  affirmed. 


BAILEY  V.  BAILEY. 


(88  Ga.  768) 


HEARD  V.  HUBBARD. 
(Supreme  Court  of  Geor^a.    June  2S,  1894.) 

JUDOlfBlIT  LlBN— EfFBCTI.3  AQAIMST  FOROBASBBS 

~Dbut  111  Ektbsiks  JODoicaw^ 

RSOOBD  OF  DbBD. 

Making  every  concession  as  to  the  full- 
est possible  scope  of  the  first  section  of  the  act 
of  1880,  providing  when  transfers  and  liens 
shall  take  effect  as  against  third  persons.  It  la 
certain  that  the  lien  of  judcments,  to  which 
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the  Mcond  section  of  the  act  aiipUea,  datw,  as 
to  bona  fide  conveyances  hf  the  debtw  to  third 
persons,  only  from  the  time  the  executions  ia- 
saing  thereon  shall  be  entered  upon  the  general 
execution  docket,  unless  such  entry  he  made 
within  10  days  after  the  judgments  were  ren- 
dered. Hence,  such  conveyances  made  by  ab- 
solute deed,  whether  intended  to  secure  a  debt 
or  for  full  ownership,  and  whether  made  be- 
fore or  after  the  judgment  in  question  was 
rendered,  are  not  affected  by  the  judgment  if 
the  deed  wss  actually  recorded  before  the  ex- 
ecution based  on  the  judcment  was  entered  on 
the  general  execution  douet,  such  entry  haying 
been  delayed  until  after  the  10-daya  limit  had 
expired.  A  deed  for  Talue,  made  and  taben 
bona  fide  before  a  judgment  against  the  maker 
was  rendered,  may  be  filed  for  record  and  re- 
corded after  rendition  of  the  judgment,  and 
with  notice  of  tiie  same,  withont  subjecting  the 
property  conveyed  to  a  lien  of  the  judgment, 
tvhere  that  lien  dates  only  from  a  subsequent 
entry  of  tbe  execution  on  the  proper  docket. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty 
county;  B.  B.  Bower,  Judffe. 

Brror  from  superior  court,  Dawson  coun- 
ty; G.  F.  Gober,  Judge. 

Proceedings  In  execution  by  Alice  Bailey 
and  Boise  Bailey.  In  which  land  levied  on 
was  claimed  by  Cynthia  Bailey,  and  like 
proceedings  by  J.  A.  Heard  against  Boise 
Bailey.  In  which  land  levied  on  was  claim- 
ed by  W.  W.  Hubbard.  From  judgments 
for  claimanta  in  both  cases,  the  execution 
plaintiffs  bring  mor.  'Afflrmed. 

D.  H.  Pope,  for  pialDtlff  In  error.  Alice 
Bailey,  n.  Morgan,  and  Wooten  &  Wooten, 
for  defendant  In  error  Cynthia  Bailey. 

Geo.  K.  Looper  and  B.  P.  Lattner,  for 
plalntiflF  In  error  J,  A.  Heard.  Jas.  M. 
I^shop,  for  defendant  In  error  W.  W.  Hub- 
bard. 

LUMPKIN,  J.  These  two  cases  were  con- 
sidered and  decided  together.  In  the  first. 
It  appears  that  an  execution  in  favor  of 
Alice  Bailey  against  Boise  Bailer  was  lev- 
ied upon  land  which  was  claimed  by  Cyn- 
thia Bailey.  The  title  to  the  land  In  ques- 
tion was  In  the  defendant  in  execution  on 
the  3d  day  ot  September,  1881,  on  which 
day  be.  in  ccmslderatlon  of  fSOO,  and  "nat- 
ural love  and  aflfectlon,"  cmveyed  it  ab- 
solutely to  tbe  claimant  Tbe  Judgment  up- 
on which  the  plalntlfrs  execution  Issued 
was  rendered  October  7,  1891,  and  tbe  fact 
of  Its  rendition  was  Itnown  to  the  claimant 
on  the  day  the  Judgment  was  rendered. 
The  deed  from  the  defendant  In  execution 
to  the  claimant  was  recorded  October  10, 
1801.  The  plaintiff's  ^ecution  was  not  en- 
tered on  the  general  execution  docket  un- 
til December  12.  18B1.  There  was  a  ver- 
dict for  the  claimant,  and,  the  plaintiff's 
motion  for  a  new  trial  liaving  been  over- 
ruled, she  exeqited.  The  other  case  was, 
by  omsent.  submitted  to  the  presiding  Judge 
for  trial  without  a  Jury  upcm  an  agreed 
statement  of  facts,  from  which  It  appeared 
that  on  December  0,  ISOO.  the  defendant  In 
execution  conveyed  the  land  in  dispute  to 


the  claimant  as  security  for  a  debt,  taking  a 
bond  for  a  reconveyance  of  the  land  upon 
Ihe  payment  of  the  debt.  The  Judgment  to 
which  the  plaintiff  sought  to  subject  the 
land  was  dated  December  ^,  tS90.  The 
deed  above  mentioned  was  filed  for  record 
February  2,  1892.  and  recorded  the  next 
day.  The  plaintiff's  execution  was  Issued 
April  15,  1893,  and  entered  upon  the  gen- 
eral execution  docket  April  17,  1S93.  The 
court  adjudged  that  tne  land  was  not  sub- 
ject to  the  execution,  and  the  plaintiff  ex- 
cepted. 

An  examination  of  the  above-recited  facta 
will  show  that  the  two  cases  are  somewhat 
similar.  They  differ  in  the  following  re- 
spects: In  the  first,  the  deed  relied  upon 
by  tbe  claimant  was  a  deed  for  full  own- 
ership. In  the  second,  the  deed  under  which 
the  claimant  held  was  given  to  secure  a 
debt.  Bnt,  as  the  latter  deed  passed  title 
as  well  as  the  former,  we  do  not  think 
this  difference  In  the  facts  Is  material. 
Again,  in  the  first  case,  the  plaintiff's  Judg- 
ment was  rendered  more  than  SO  days  aft- 
er the  date  of  the  deed  to  the  claimant 
In  the  secmd  case,  tbe  plaintiff  obtained 
Judgment  within  lesa  tban  80  days  after 
the  defendant  in  execucioa  had  .conveyed  to 
the  claimant  This  difference  in  the  fiurts 
of  the  two  cases  is  also  Imma^laL  If 
the  latter  case  was  controlled  abw^utdy  by 
the  act  of  September  30,  1SS5,  "To  resulate 
the  regtstmti(Hi  ot  deeds  and  bills  of  sale 
which  are  given  as  aecnrity  £or  debt,  and 
to  prescribe  the  consequences  of  a  flallnre  to 
duly  record  the  same"  (Acts  1884^-85,  p. 
1^),  tbe  difference  in  tbe  two  cases  Just  in- 
dicated might  have  been  of  some  ccmse- 
qucncG.  But  as  due  effect  must  be  civen  to 
the  act  of  Octobw  1. 1889,  "To  provide  wben 
transfers  and  Uens  snail  take  effect  as 
against  third  peraoos"  (Acts  1889.  p.  106), 
this  differoice  becomes  onlniportant 

In  tbe  following  respects,  the  two  cases 
are  precisely  alike:  In  each  ot  tiiWx,  tbe 
deed  to  the  clalnuint  tiwugh-  not  recorded 
until  more  than  SO  days  after  its  date,  was 
in  fact  recorded  before  the  plaintiff's  exe- 
cution was  entered  upon  the  general  execu- 
tion docket;  and  in  eacib,  case,  the  enti^ 
of  the  execution  upon  such  docket  was  not 
made  until  nune  tban  10  days  aftw  tbe  ren- 
dttitm  ot  tbe  Jadgment  We.  Uierefora  think 
the  determination  of  the  two  caaea  depends 
upon  the  ^ect  and  meaning  of  tbe  lan- 
guage used  in  tbe  second  section  ot  tbe 
act  last  cited.  That  act  became  of  force  on 
the  1st  day  ot  JAnnary.  l^a  We  do  not 
think  the  first  section  of  that  act  Is  implies- 
hie  to  the  two  case*  now  under  oonaldem- 
tlon,  and  therefore  do  not  now  pass  upon 
the  qnestkn  as  to  whether  or  not  the  word 
"lien,"  where  used  In  the  phrase,  "tmns- 
fer  or  lien  binding  tbe  same  prop<^rty,"  oc- 
cuning  In  tbat'section,  la  to  be  understood 
as  applying  only  to  liens  acquired  by  corn- 
tract,  or  aa  including  also  Uens  by  Judg^ 
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ment.  WhBtcfrer  may  be  tlie  scope  of  the 
flnt  aecUoii  of  tlisit  act  with  refennce  to 
the  qneation  Jnst  mentloDed,  or  to  any  oth- 
er. It  Is  quke  certain  that  under  tiie  second 
section  <^  tiiat  act  the  lien  of  a  judgment 
dates,  ae  to  bona  fide  couTeyanoes  by. the 
debtor  to  third  persons,  <nUy  from  the  time 
the  ffiEecutdon  Isanlng  therecm  shall  be  ea- 
tered  nsfoa  ttie  genOTd  execution  docket, 
unless  such  entry  is  made  within  10  days 
from  the  date  of  the  rradltlon  <it  the  Judg- 
ment In  other  words,  no  nutter  when  a 
Judgment  la  rendered,  unleBS  within  10  days 
from  Its  date  the  uecntlon  Issued  thoreon 
la  entered  upon  that  docket,  that  Judgment 
has '  no  Uen  upon  the  property  of  the  de* 
fendant,  dating  from  Its  rendition,  ae 
against  the  rights  or  Interests  of  a  third 
par^,  acting  in  good  fiUth,  and  without  no- 
tice, who  has  acquired  a  tmnsfer  of  the  de- 
fendant's property.  Under  the  prorlslims 
of  this  section.  It  would  be  Immaterial 
whethn  the  conveyance  to  su^  third  par* 
ty,  if  an  abs(dute  deed,  was  made  to  se> 
cure  a  d^yt.  or  for  full  ownwedilp,  not 
whether  it  was  made  before  or  titter  the 
Judgment  was  rendered,  provided  the  deed 
waa  aotnally  recorded  before  the  execution 
based  on  the  Judgment  was  entered  npon 
the  general  execution  docket,  and  provid- 
ed, of  course,  the  making  of  that  entry  bad 
been  delayed  until  after  the  lO-days  limit 
had  expired*  because  the  section  express- 
ly proTldea'  that  when  such  delay  has  oc- 
curred the  lien  of  the  Judgment  shall  date 
only  from  Its  »try  on  the  docket  Nor  is 
thwe  anytUug  in  tiiat  aectkm  from  which 
it  can  even  be  inferred  that  where  one  has. 
In  good  felth,  tafcoi  a  conv^ance  from  a 
debtor,  mere  knowledge  on  the  part  of  the 
former  of  the  subsequent  r«idltlon  of  a 
Judgment  against  the  debtor  will  rellere  the 
Judgment  creditor  from  entering  his  execu- 
tion on  the  gouihd  docket  Such  knowledge 
laof  no  conaequence.  and  In  no  sense  deprives 
the  grantee  in  the  conreyanoe  of  his  position 
as  a  bona  flde  pnrthaser.  If  In  fact  he  was  so 
when  he  took  the  ccmTi^nce.  When  such 
purchaser  has,  bona  flde  and  for  value,  ot>- 
talned  a  deed  before  a  Judgmoit  against 
the  maker  of  It  is  rendered,  and  has  had 
this  deed  duly  filed  and  recorded,  even  after 
the  rendition  M  the  Judgment,  and  with 
notice  of  the  same,  Ms  title  to  the  prop- 
erly Is  complete,  and  valid,  and  not  sub- 
ject to  the  lien  ot  the  Judgment,  where  that 
lien  dates  <«dy  from  a  subsequent  entry  of 
the  execntlm  on  the  proper  do^et  Under 
these  drcunwtances.  It  seems  plain  that  tiie 
title  <tf  the  debtor  has  passed  to  tiie  pur- 
chaser, and  the  record  of  the  transfer  has 
become  complete,  at  a  time  when  the  lien 
of  the  Judgment  (auditor  could  not  attach 
to  the  property  at  alL  A  case  which,  In 
principle  Is  somewhat  In  point,  la  that  of 
Gottrell  V.  Bank,  89  Oa.  608,  16  8.  S.  944, 
in  which  tt  -  was  held  that  the  retoitlon 
of  title  <lqr  -the  vendor  In  a  written  contract 


'  of  conditional  s^-  of  personalty  would  pre- 
vail ov»  the  lien  of  a  subsequeot  mortgage 
on  the  same  property,  made  by  the  ccmdl- 
titmal  vendee  to  one  who  gave  credit  and  took 
the  mortgage  without  notice  of  the  vendor's 
title,  the  mortgage  also  not  being  recorded,  in 
time.  JttdgmMits  la  both  cases  affirmed. 


TOMPKINS  T.  COMPTON. 
(Sopreme  Goart  of  Georgia.    Oct.  24,  1893.) 

OONaOLIDATIOS  OP  CORPom.T10NS— Il.I^EQAL  SALB 

or  &rooK— FoBOHABB-MoNBT  Note— 
BieaTB  or  Holdbb. 

1.  Ucdw  the  laws  of  Alabama,  in  the  ab- 

aence  of  express  statutory  authority,  there  can 
be  no  coneolidation  of  the  stock  of  oae  corpora- 
tion with  that  of  another,  so  as  to  create  a  con- 
solidated company  composed  of  the  etockbolders 
of  both  corporationa;  and  to  attempt  such  a 
scheme,  over  the  objection  or  anticipated  ob- 
jection of  a  minority  of  the  stockholdera  in  ei- 
ther corporation,  is  illegal,  and  contrary  to  pub- 
lic policy. 

2.  where,  in  contemplation  of  such  an  il- 
legal scheme,  and  for  the  purpose:  of  carrying  it 
Into  effect,  some  of  the  stockbolders  in  one  cor- 
poration sell  their  stock  to  some  of  those  in  the 

other,  and  are  to  b**  paid  therefor  in  part  by  a 
transfer  of  stock  of  the  consolidated  company 
wlien  such  company  shall  be  formed,  the  sale 
is  tainted  with  the  element  of  illegality  on  the 
port  of  the  sellers  as  well  as  the  buyers;  and 
if  the  consolidated  company  is  not  formed,  and 
never  issues  any  stock,  and.  because  the  buyers 
are  thereby  unable  to  deliver  the  stock,  they 
execute  to  the  sellers  their  notes  or  bonds  nrom- 
ising  to  pay  a  Bum  of  money  in  Hen  of  making 
a  delivery  of  the  stock,  these  notes  are  tainted 
With  tiie  iltegalllT  which  attached  to  the  con- 
tract of  sate,  and  for  that  reason  are  not  col- 
lectible. The  legal  principle  applicable  to  the 
fcase  is  that  where  both  parties  to  an  illegal 
contract  are  to  share  in  the  fruits  thereof,  and 
the  contract  fails  to  bear  some  of  the  antici- 
pated fruits,  an  nndertaldng.  by  way  of  com- 
promise, of  one  of  the  parties  to  compensate 
the  other  for  his  dlsappomtment  Is  illegal,  and 
therefore  void. 

3.  One  who  purchases  promissory  notes  or 
bonds  founded  upon  a  consideration  illegal  and 
contrary  to  pubhc  policy,  with  full  knowledge 
of  the  facts,  takes  them  subject  to  all  the  de- 
fenses which  might  be  urged  against  the  orig- 
inal paree. 

4.  The  court  erred  in  striking  tha  defend- 
ant's special  pleas  in  so  far  as  they  rested  on 
the  element  of  illegality. 

(Syllabos  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Jndge, 

Action  by  J.  Compton  against  Henry  B. 
Tompkins.  Judgment  tor  plaintiff,  and  de- 
fendant brings  error.  Revcarsed. 

Alex.  O.  King  and  Wm.  B.  Farley,  for  plain- 
tiff in  error.  Goodwin  &  Westmoreland,  for 
defendant  In  oror. 

SIMMONS,  J.  Tompkins  was  sued  by 
Oompfam  upon  two  prcMnlssory  notes,  executed 
by  Tompkins  and  Woodson,  at  Sheffield,  Ala., 
May  28,  1888,  one  payable  to  Compton  or 
order,  the  oOiee  -payable  to  Graves  or  order, 
and  Indorsed  by-  Graves  to  Compton.  The 
defendant  filed  spedal  pleas,  setting  up, 
amoDil  other  groimds  of  defrase,  that  the  con- 
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slderatlon  of  the  notes  Jmed  ca  was  Illegal. 
A  general  demurrer  to  tiieae  pleas  iras  scu- 
tained,  and  the  defendant  excited.  We 
think  the  pleas  contidn  a  good  defense  In  so 
far  as  tli^  rest  upon  the  element  of  Illegal- 
ity. It  appears  from  tbe  allegattons  therein 
that  the  defendant  was  ivesldent  of  the  Shef- 
field Street-Railway  Company,  a  cwporation 
In  Alabama,  and  that  the  plaintiff  and  Graves 
were  stockholders  of  the  Sbeffidd  &  Tuacnm- 
bla  StreeMlallway  Company,  a  competing 
(■orpcaratlon  of  tbe  same  state  Tlie  defendant 
and  other  stockholder  of  the  first-named  com- 
pany, among  whom  was  Woodson,  in  «der 
to  bring  aboat  a  consolIdatt(m  of  tiie  two 
companies,  negotiated  with  McMillan,'  the 
presldoit  of  the  other  company,  and  his  as- 
sociates, among  whom  were  the  plaintiff  and 
Graves,  for  the  pnrchase  of  their  stock  in 
that  company,  bo  that  the  defendant  and  his 
associates  might  own  and  control  a  maj«lty 
of  the  stock  In  both  oompaides,  sapposlng 
that  thereby  they  would  be  enabled  to  con- 
solidate the  two  railway  lines,  over  the  objec- 
tion of  tbe  minority  stockholderBi  who  were 
known  to  be  opposed  to  tiie  scheme.  The 
plaintiff  and  Graves,  as  well  as  McMillan, 
knew  of  and  sympathized  with  the  scheme 
for  consolldatlcm  and  the  manner  In  which  it 
was  proposed  to  carry  It  out,  which  was  by 
voting  the  consolidation,  and  then  electing 
olllcers  who  were  favorable  to  the  Interests 
of  tbe  ShefBeld  Sti«et  Railway  and  the  East 
Sheffield  I^and  Company,  as  ^^nst  the  In- 
terests of  the  mlnwlty  stockholders  of  tbe 
Rh^Held  &  Tuscnmbla  Street-Railway  Com- 
pany. In  furtherance  of  this  undertaking, 
McMillan  and  his  associates,  Including  the 
plaintiff  and  Graves,  sold  their  stodii  in  the 
last-named  company  to  the  defendant  and  tata 
associate  tot  a  certain  amount  in  cash  and 
100  shares  of  stock  "In  tbe  consolidated  street- 
railway  company,  to  be  furnished  by  the  con- 
solidation" of  these  railway  companies;  tbe 
terms  of  the  sale  being  embodied  In  a  written 
contract,  a  copy  of  which  was  annexed  to  the 
pleadings.  The  main  design  and  pun>ose  of  the 
consolldatI<H),  it  Is  alleged,  was  to  benefit  the 
property  of  the  East  Sheffield  Land  Company, 
andgetrtdof  a  rival  street-railway  line.  Bat, 
though  all  tbe  parties  mentioned  endravored 
to  bring  it  about,  the  consolidation  fell 
through,  because  of  the  want  of  power,  uuAer 
the  laws  of  Alabama,  for  a  majority  of  shai'e- 
boldas  to  effect  the  same  over  the  active  ob- 
jection of  the  minwity  stockholders  in  the 
Shf^cld  &  Tnsaimbla  Street-Rallway  Com- 
pany, who  carried  the  matter  into  the  courts, 
and  obtained  a  decision  of  the  supreme  court 
of  Alabama  annnlling  and  setthig  aside  the 
consolidation  (Nathan  v.  Tompkins,  82  Ala. 
437,  2  South.  747);  and  so  no  stock  was  ever 
iesued  by  the  contemplated  consolidated  com- 
pany. The  notes  sued  on,  it  is  alleged,  "were 
given  In  adjustment  of  an  Itlegal  demand  for 
the  one  hundred  shares  of  contemplated  con- 
solidated stock;  or  its  estimated  value,  which 
3to<^  never  existed,  because  the  street  rail- 


ways were  never  and  could  not  be  legally  ooa- 
soUdated.  •  *  •  said  ortmpantes  having 
no  powo:  so  to  act,  und«  the  law  imOer 
which  the  same  were  inoo^Emrated"  (Code 
Ala.  187U.  S  2021).  It  Is  futher  alleged  that 
the  note  -to  Graves,  uptm  which  the  fOalntiff 
sues  In  this  action,  was  Indwwd  by  Graves 
to  the  plaintiff  after  It  bad  become  due,  and 
was  taken  by  the  plaintiff  with  foil  knowledge 
of  the  facts  and  clrcamstaDces  under  which 
It  was  given  by  the  defendant 

Under  the  laws  of  Alabama,  In  the  absence 
of  «xpress  statutory  authority,  there  can  be 
no  consolidation  of  the  stock  of  (me  eorpOMr 
tion  with  that  of  anotber,  so  as  to  create  a 
consolidated  oonqpany  composed  of  the  stoefc- 
bolders  of  botli  onvoratlons;  and  to  attempt 
anch  a  scheme,  ovw  the  objection  m  antici- 
pated objection  of  a  minority  of  the  stock- 
holders in  eltha  corpwatkHi,  Is  iUegal,  and 
contraiy  to  public  policy.  See  Nathan  v. 
Tompkins,  supra;  Railroad  Go.  Wood 
(Ala.)  7  South.  10&  On  this  point  there  was 
no  contest  In  the  argo&ient  before  us;  but 
It  was  contended  that  the  UI««aUty  of  the 
attempted  consolidation  did  not  affect  the 
consideration  of  the  notes  (1)  because  tbe 
parties  to  whom  the  notes  were  given  had  a 
right  to  axU  their  stock,  and  to  be  paid  for  It, 
no  matter  what  use  the  pnrchasen  may 
have  intended  to  make  of  it;  and  ^  be- 
cause the  intei^ed  consolidation  liad  beoi 
abandoned  before  the  notes  were  made, 
and  they  .  were  given  under  a  new  cm- 
tract,  distinct  from  the  original  contract 
of  kJs.  In  the  state  In  which  this  con- 
tract was  made,  it  has  been  hold  that  a 
sale  is  roidered  Ul^al  on  the  part  of  the 
seller,  as  as  on  the  part  of  the  buyw. 
If  the  s^er  knows  that  the  buyer's  purpose 
Is  to  apply  the  subject  of  the  sale  to  an  un- 
lawful use.  Mtlner  r.  Fatten,  40  Ala.  420, 
overruling  ThedfCrd  McCUIntock,  47  Ala. 
647;  Iron  Co.  v.  %nadi^,  61  Ala.  17S;  Ware 
V.  Jones,  ei  Ala.  288.  "Mere  knowledge  of 
the  illegal  purpose^"  says  Brlok^  G.  J.,  In 
the  case  first  dted,  "is  all  the  lair  requires 
to  pronounce  Judgment  i^alnst  the  contract. 
Tbia  Is  tiie  rigid  rule  of  tbe  oommon  law, 
from  which  tb«e  shoidd  be  no  departure." 
And  so  Mr.  Btfijamln  states  the  lat^  to  be. 
In  his  work  on  Sales,  where  It  Is  said:  "The 
sale  of  a  thing.  In.  Itself  an  Innocent  and 
proper  article  of  commerce  Is  vtdd  whoi  the 
s^er  sells  It  knowing  that  It  Is  Intended  to 
be  used  for  an  Immoral  or  illegal  purpose. 
In  Bovwal  of  the  earlier  cases  something 
more  than  this  mere  knowledge  was  held 
necessary,  and  evidence  was  required  of  an 
intention  on  the  vmdor's  part  to  aid  In  the 
Illegal  purpose^  or  profit  by  tiM  immoral  act 
The  later  decisions  overrate  tbls  doctrine.** 
See  Benn.  EM.  1892,  |  882  et  seq.  In  the 
notes  to  that  work,  however.  In  the  edltlim 
referred  to,  it  Is  said  (pagB  604)  that  "gener- 
ally the  vendor  of  an  article  whUA  ma^  be 
lawfully  sold  or  used  for  some  pnqwse  can 
recover  the  prices  althongb  It  be  booght  to 
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use  for  some  anlawfal  pbrpose,  uxiIMs  tbe 
vendor  participated  In  and  intended  to  aid 
In  carrying:  out  tliat  nnlavful  use:  Mere 
knowledge  on  his  part  that  the  T«idee  in- 
tended and  expected  to  nse  it  for  unlaw- 
ful purpose  (If  the  two  elements  can  be  dlB- 
tlnguisbed  from  each  other)  wUl  not  avoid 
the  sale."  See  cases  cited;  also,  Tied. 
Sales,  p.  476,  |  294,  and  cltatJons.  In  eltZiw 
view  of  the  law,  It  la  dear  that  the  sale  now 
under  consideration  was  illegal  as  to  all 
parties  to  the  contract  According  to  the 
pleas,  the  parties  who  sold  the  stock  not  only 
knew  of  the  intended  consolidation,  but,  by 
the  terms  of  the  contract,  were  to  share  in 
the  fruits  of  it  It  is  equally  clear,  If  the 
notes  were  given,  as  the  pleas  allege  In  ad- 
justment of  a  demand  for  the  100  shares  of 
"contemplated  consolidated  stock,"  or  Its  es- 
timated value,  that  tbe  notes  are  tainted 
with  the  ill^Uty  which  attached  to  tbe  orig- 
inal contract  "A  contract  executed  In  con- 
sideration of  a  previous  Illegal  on^  or  In 
compromise  of  dlfTerences  growing  oat  of  It, 
Is  like  that  whereon  it  rests,— illegal,  and  In- 
capable of  being  enforced."  Blsb.  Gont  488; 
Oreenh.  Pub.  Policy,  p.  8,  rule  10;  Wilson 
V.  Bozeman,  48  Ala.  7L  If  the  allegation  re- 
ferred to  is  true,  tbe  giving  of  the  notes 
amounted  simply  to  an  nndertaUng  by  one 
of  tbe  parties  to  an  Illegal  contract,  In  the 
fruits  of  which  both  parties  were  to  share, 
and  which  had  failed  to  bear  some  of  the 
anticipated  fruits,  to  compensate  the  other 
party  for  his  disappointment 

There  Is  no  merit  In  tbe  contention  Hmt 
the  defwdant  cannot  defend  by  setting  iq> 
Us  own  unlawful  craduct  See  Howell  v. 
Fountain,  3  Qa.  182;  Carey  Smith,  11  Ga. 
647;  Bugg  r.  Towner,  41  Ga.  318;  Harrison 
V.  Hatcber,  44  Oa.  6^;  Helnman  v.  Kew- 
man,  55  Ga.  262.  In  the  case  of  Bugg  r. 
Towner,  supra,  It  la  said:  "It  Is  objected 
that  the  defendant  should  not  be  beard  to 
set  np  the  iUegallty  of  the  transaction  for 
his  own  benefit  Tbe  te^  Is  that  courts 
sustain  sncb  a  deftose,  not  for  tbe  sake  of 
the  defendant,  but  upon  general  principles 
of  public  poUcy.  In  Holman  t.  Johnson, 
Gowp.  343,  Lord  Mansfield  uses  tbe  fttUow- 
Ing  language,  which  hu  httetofore  been  ap- 
proved and  adopted  by  this  court  as  a  cor- 
rect statement  of  the  mle  on  this  sablect: 
The  objection  tbat  a  esntract  is  Immoral  or 
lUegaU  as  betveoi  plaintiff  and  defendant, 
sounds  at  all  timet  very  ill  In  the  moutta  of 
tbe  defendant  It  Is  not  fw  bis  sake,  how- 
aTar,ttaat  the  objection  Is  erw  allowed,  but  it 
is  founded  on  gai«al  {nineties  of  policy, 
which  tbe  defendant  has  tbe  ailvantage  of, 
contrary  to  real  Justice  as  between  him  and 
tbe  idatntlff;  accident,  if  I  aaay  say  so. 
The  pilneiide  of  public  poltey  Is  Uiia:  Bx 
dolo  malo  non  oritur  actio.  No  court  will 
lend  Its  aid  to  s  man  upon  an  illegal  or  an 
immoral  act  If  from  the  plaintiff's  own 
statement  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  m  tbe  trans- 
v.2l8.K.na2— 6 
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gresslon  of  a  iMWltlve  law  of  this  country, 
then  the  courts  say  be  has  no  right  to  be  as- 
sisted. It  is  upon  that  ground  tbe  court 
goes,  not  for  tbe  sake  of  the  defendant  but 
because  It  will  not  lend  Its  aid  to  such  a 
plaintiff.  So,  If  the  plaintiff  and  defendant 
should  change  sides,  and  the  defendant  were 
to  bring  his  action  against  the  plaintiff,  the 
latter  wOuId  then  have  the  advantage  of 
It  for  where  both  are  equally  at  fault.  Po- 
tior est  conditio  defendentis.'  "  The  note  to 
Graves  having  been  taken  by  the  plaintiff 
with  full  knowledge  of  the  facts,  it  was 
taken  subject  to  all  tbe  defenses  which 
might  be  urged  against  tbe  original  payea 
Judgment  reversed. 


(43  S.  C.  KM) 
RAMSEUB  V.  MOORS  et  al. 

(Supreme  Comt  of  Sooth  Carolina.  March  7, 
1895.) 

DiSMTBBAL  or  Appbai^-Oostb— Waiver. 

When,  on  appeal  from  a  justice's  coart 
the  parties  consent  in  writing  to  a  dismissal, 
with  costs,  appellant  ii  estopped  to  claim  tbat 
costs  were  erroneoosly  allowed. 

Appeal  from  common  pleas  circuit  court 
of  York  county;  R.  0.  Watts,  Judge. 

Action  in  a  justice's  court  by  D.  S. 
Ramseur  against  Moore,  Bruce  &  Go.  From 
an  order  of  the  circuit  court  dismissing  an 
appeal  by  defendants  from  the  taxation  of 
costs  by  the  derk,  they  appeal.  Affirmed. 

N.  W.  Hardin,  for  appellants.  W.  B.  De 
Loach,  tax  respondent 

McIVXR,  O.  J.  The  plaintiff  having  re* 
covered  Judgment  before  a  trial  Justice, 
against  the  defendants  (for  what  amount  is 
not  stated  In  tbe  case),  tbe  defendants  ap- 
pealed to  the  circuit  court,  but  upon  what 
grounds  does  not  appear.  The  cose  seems  to 
have  beeai  docketed  upon  tbe  proper  calen- 
dar of  the  circuit  court  at  fall  term,  1S93, 
and  was  continued  at  that  term,  because, 
as  It  Is  alleged,  the  recwd  could  not  be 
fotmd.  At  the  term  (spring  term,  1894),  the 
record  still  b^ng  missing,  his  honw.  Judge 
Watts,  granted  the  following  order:  "Upon 
hearing  the  appeal.  In  the  above-entitled 
case,  and  It  ai^earlng  that  the  papera  in 
said  case  being  lost  aK>elIants'  attorney 
consraitlng,  on  motion  of  W.  B.  De  Loach,  re- 
spondent's attorney.  It  Is  ordered  tbat  the 
said  appeal  be  dismissed,  and  with  costs." 
This  order  was  neither  excepted  to  nor  ap- 
pealed from,  and,  on  the  contrary,  was  form- 
ally consented  to.  In  writing,  by  the  attor- 
ney for  the  appellants.  Soon  thereafter,  the 
clerk,  upon  due  notice,  taxed  the  costa  of  re- 
spondent as  set  forth  in  tbe  case;  but,  as 
there  was  no  exception  to  any  particular 
Item  of  costs  allowed  1^^  sudi  taxation,  the 
items  need  not  be  set  forth  here.  At  the 
reference  beftffe  the  derk  for  the  taxatltm 
of  costs,  appellants'  attorney  presented  two 
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aflUUiTlts,  set  fnib  la  the  case,— one  made  by 
the  tnal  justice,  and  tbe  otbw  by  himself; 
the  formw  atatUig  that  "oil  the  records"  In 
the  caae  had  been  sent  by  him  to  the  dork 
of  the  court,  and  the  latter  stating  that 
he  was  Informed  by  the  clerk  that  he  could 
oat  And  said  recwda.  tor  which  reason  <mly 
he  consulted  to'the  order  ^itimfiwing  the  ap- 
peal, herelnabore  set  out  From  the  taxa^ 
tlon  of  costs  made  lij  ttie  dertc.  the  defmd- 
ants  appealed  to  tiie  drcnlt  court,  and  the 
same  was  heard  by  his  honor,  Judgo  Fcasflr, 
who  dismissed  the  appeal,  and  affirmed  the 
taxation  of  costs  made  by  the  derk.  The 
only  exception  taken  to  this  taxation  before 
Judge  Fraser  Is  set  ftnth  In  the  case,  as  fol- 
lows: "Because  the  said  clerk  erred  In  tax- 
ing costs  against  the  appellants;  because 
tbe  order  dismissing  the  appeal  and  the 
facts  show  that  the  said  appeal  was  dis- 
missed for  want  of  ivosecutlon;  and  be- 
cause tbe  return  of  the  trial  Justice  had 
been  lost"  From  tbe  order  of  Judge  Fraser 
dlsmls^ng  the  appeal,  the  defendants  hare 
appealed  to  this  court,  upon  the  following  ex- 
ceptions: It  Is  respectfully  submitted 
that  his  honor,  Judge  Fraser,  erred  In  af- 
firming, the  Judgment  of  the  clerk,  because 
the  order  of  Judge  Watts  shows  that  the  aald 
appeal  from  the  trial  justice  was  dismissed, 
and  dismissed  because  the  records  were  lost; 
thai,  the  said  cause  was  dismissed  foe  want 
of  prosecution,  as  the  appellants  and  Judge 
Watts  had  no  record  upon  which  said  cause 
cotild  be  heard  upon  Its  merits;  and  that  the 
cause  was  not  heard  upon  Its  m^ts.  (2)  Be- 
cause the  evidence  did  not  show  that  the 
amount  Involred  in  the  action  exceeded  the 
sum  of  but  the  evidence  beiore  the  clerk 
auii  judge  did  show  that  tbe  cause  was  dis- 
missed because  the  records  were  lost,  and  for 
no  other  reason.  (3)  Because  the  Judge 
should  have  decided  that  the  action  was  dis- 
missed for  the  want  of  prosecution  on  the 
part  of  the  appellants,  or  because  they  could 
not  prosecute  the  cause  furtber,  because  the 
records  were  lost;  and  It  was  error  to  affirm 
the  clerk's  judgment  that  required  appellants 
to  pay  costs." 

The  finst  and  third  exceptions,  relating,  as 
tney  do,  to  tbe  same  matter,  and  practically 
presenting  the  same  questIons,-~to  wit,  wheth- 
er the  dismissal  of  the  appeal  from  the  Judg- 
ment of  the  trial  Justice  because  of  the  loss 
of  tbe  records  can  be  regarded  as  a  dismissal 
for  wsnt  of  prosecution,  such  as  would  de- 
prive the  parties  of  the  right  to  costs,  under 
sections  373  and  306  of  the  Code,— may  ^3e 
considered  together.  It  seems  to  us  that  the 
appellants  are  effectnally  estopped  from  rais- 
ing any  such  question  by  their  formal  con- 
sent, in  writing,  to  the  order  of  Judge  Watts. 
Tbat  onler,  unnppealed  from,  whether  right 
or  wrong,  must  be  regarded  as  the  law  of 
this  case.  By  that  order  it  was  tuEpIldtly 
adjudged  that  the  appeal  be  dismissed,  "with 
costs";  and  hence  the  appellants  are  pre- 
cluded now  from  raising  any  question  as  to 


ttuit  UablUty  for  costs.^  It  Is  imneceasai7, 
tunefore,  and  would  perhaps  be  Improper, 
for  us  to  consider  a  question  which  has  al- 
ready beem  adjudged  by  competent  authority. 
But  wo  may  add  that  It  Is  by  no  means  free 
from  doubt  that  an  antral  dismissed  on  mo- 
tion 01  the  req»ondent,  because  the  return  of 
the  trial  Jostiee  cannot  be  found*  can  be  re- 
garded as  an  appeal  dismissed  tm  want  of 
prosecution,  under  the  provisions  of  section 
36tf,  which  seems  to  contemplate  a  case  where 
"neither  party  brings  It  to  a  hearing  before 
the  end  of  the  second  term,"  when  the  aiveal 
is  dismissed  by  the  court  itself.  In  which  case 
no  costs  are  allowed,  under  section  373  of  tbe 
Code.  This  question,  however,  must  not  be 
regarded  as  adjudged.  Inasmuch  as  it  cannot 
properly  arise  In  this  case. 

^  to  the  second  excqttlon.  It  is  snffldent 
to  say  that  no  such  point  was  raised  in  the 
drcnlt  court,  and  It  cannot  therefore  be  con- 
sidered. 

The  Judgment  of  this  Cjoort  Is  that  the  judg- 
ment of  the  clroilt  court  be  affirmed. 


(«  B.  O.  99) 

W1I.50N  et  al.  t.  TOWNSHIP  OF  YORK  et 
bI.  same  t.  township  op  CATAW- 
BA et  al.  SAMB  v.  TOWNSHIP  OF 
CHEROKEE  etal.  SAME  v.  TOWNSHIP 
OF  BBBKEZBB  et  al. 

(Supreme  Court  of  Sontli  Carolina.    March  7, 
1805.) 

Bight  to  Jurt  Trial— Co wpcl9oht  RepERE!7CK, 

1.  Ttie  fact  that,  in  an  action  by  an  attor- 
ney for  fMs,  it  is  also  sought  to  impose  a  lien 
on  a  certain  fund,  does  not  raititle  plaintiff  to 
have  tlie  qnmtioQ  as  to  tbe  value  of  the  serr- 
Ices  ti'icM^l  to  the  court. 

2.  Whore  a  party  ia  entitled  to  b  jnry  trial, 
the  court  cannot  order  the  testimony  to  be  tak- 
en by  a  referee,  on  which  the  case  may  be  aft- 
erwards tried  by  a  jury. 

3.  Where  a  party  Is  entitled  to  a  jury  trial, 
inconvenience  of  witnesses,  and  length  of  time 
the  case  would  take,  if  the  testimony  were  tak- 
en before  a  jury,  are  not  grounds  for  granting  a 
compuUory  reference. 

Appeals  from  oonanim  pleas  drcnlt  court 
of  York  county;  R.  C.  Watt^  Judge. 

Actions  by  Wilson,  Wilson  ft  Mcltow,  con- 
tinued In  the  name  of  W.  B.  WUson,  Jr.,  and 
another,  on  the  death .  <tf  plaintiff  W.  B. 
Wilson,  Sr.,  against  the  township  of  York 
and  others,  and  against  the  township  of 
Catawba  and  others,  and  against  tbe  town- 
ship of  Cherokee  and  others,  and  against  tbe 
town^lp  of  tSbeaeaee  and  others,  to  recov- 
er for  services  rendered  as  attomeysu  From 
an  order  hi  eadi  case  referring  the  case  to  a 
referee  to  take  testimony,  defendants  ai)peaL 
Reversed. 

The  report  of  the  trial  judge,  refored  to  In 
the  <qpfailon,  was  as  fcAows:  **Thls  cause  is 
before  mo  f&r  tbe  purpose  settling  *case' 
for  the  purpose  of  appeal  to  -SUiveme  court. 
The  defendants'  attorneys  served  a  'pn^ws- 
ed  case,'  to  which  plaintiffs*  attorneys  awed 
amenuments,  which  were  not  acc^ted  by 
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defendants'  attorneys,  and  it  Is  before  me  for 
settlement.  After  I  passed  order  of  April 
5th,  the  case  was  reached  on  regnlar  call  of 
the  docket,  the  plaintiffs*  attorneys  baring 
failed  to  get  the  consent  of  the  defendants' 
attorneys  and  tbe  local  bar  to  consent  that 
a  day  be  fixed  for  trial.  Wben  this  case 
was  called,  plaintiffs*  attorneys  offered  to 
take  up  and  try  with  case  the  other  three 
cases  against  the  townships  of  York  county, 
which  was  not  consented  to  by  the  defend- 
ants* attorneys.  Tbereiqion,  a  Jury  was  im- 
paneled, and  the  trial  proceeded.  A  great 
mass  of  testimony  was  adduced,  both  oral 
and  documentary.  A  witness  was  there  sev- 
eral days  with  the  records  of  the  United 
States  court.  Attorneys,  as  witnesses  from 
the  adjoining  counties,  were  present  and  ex- 
amined, and  If  the  testimony  was  printed  It 
would  cover  from  125  to  150  pages  of  print- 
ed testimony.  After  I  delivered  my  charge, 
the  Jury  retired;  but  after  having  failed  to 
agree,  after  several  hours'  deliberation,  a 
mistrial  was  ordered.  Counsel  for  plaintiffs 
thereupon,  in  open  court,  made  a  motion, 
orally,  to  refer  the  case  to  a  referee  to  take 
the  testimony,  and  also  made  a  similar  mo- 
tion in  each  of  the  other  three  cases  men- 
tioned In  the  second  exception  herein.  After 
argument  of  counsel,  I  granted  the  order  of 
April  16th,  stating  orally  that  after  hearing 
the  whole  case,  testimony  and  all,  that  it 
was  a  case,  in  my  Judgment,  that  should  he 
referred  to  take  testimony.  I  am  still  of 
that  opinion,  and  think  that,  In  the  interest 
of  Justice,  it  Should  be  referred  for  that  piu*- 
pose.  The  testimony  is  voluminous.  It  is 
necessary  for  the  plaintiffs  to  have  the  rec- 
ords of  the  United  States  court  to  prove  their 
case,  and  witnesses  from  a  distance,  and  It 
seemed  to  me  to  be  fair  and  Just  to  both 
sides  to  refer  it  as  I  did.  I  therefore  re- 
called my  order  of  Apill  5th,  and  passed  the 
order  appealed  from,  Inasmuch  as  the  Jury 
failed  to  agree,  and  no  motion  for  nonsuit 
made.  1  do  not  see  what  the  supreme  court 
would  have  to  do  with  the  testimony  addu- 
ced at  the  trial,  and  I  therefore  overrule  that 
much  of  plaintiffs'  proposed  amendment 
The  balance  I  have  substantially  incorporat- 
ed in  this  report  Let  the  case  for  the  su- 
preme court  be  the  proposed  case  of  de- 
fendants' attorneys,  and  this  report.  R.  C. 
Watts,  Trial  Judge.  June  4th,  1S94.  At 
Chambers,  Cash's  Depot,  S.  C." 

Flnli^  &  Brice  and  William  B.  McCaw, 
for  ai^llants.  McDonald,  Donglass  ft 
Obear  and  Stanyame  Wilson,  for  respond- 
ents. 

McIVER,  C.  J.  The  four  cases  above  stat- 
ed, involving  the  same  questions,  were  heard 
and  will  be  considered  together.  It  appears 
that  upon  due  notice  bis  honor.  Judge  Ernest 
Gary,  on  the  11th  of  Noveinl>er,  IbvS,  grant- 
ed an  order,  from  which  there  was  no  ap- 
peal. In  the  following  terms:    "On  hearing 


read  the  pleadings  In  the  above-stated  causes, 
and  it  appearing  from  the  complaints  that 
the  causes  of  action  stated  are  for  unliq- 
uidated money  demands,  and  on  motion  of 
Plnley  &  Brlce  and  W.  B.  McCaw,  attorneys 
for  defendants,  it  is  ordered  that  each  of  the 
above-stated  causes  be  stricken  from  calen- 
dar 2,  calendar  1  being  the  proper  calendar 
for  the  trial  of  said  causes."  At  a  subse- 
quent term  of  the  court,  plaintiffs'  attorneys 
gave  notice  of  a  motion  to  refer  said  causes 
to  a  referee  "to  take  the  testimony  in  said  ac- 
tions, and  report  the  same  to  said  court" 
This  motion  was  beard  by  his  honor,  Judge 
Watts,  and  refused,  on  the  6th  of  April,  1804, 
"after  hearing  read  the  pleadings  in  the  said 
case  and  the  order  of  Judge  Gary."  One  of 
the  cases  was  then  taken  up  for  trial  before 
a  Jury,  who  falling  to  agree  upon  a  verdict, 
a  mistrial  was  ordered;  and  on  the  19tta  of 
April,  1894,  Judge  Watts  granted  another  or- 
der, rescinding  his  previous  order  of  the  5th 
of  April,  and  referred  it  to  a  referee  "to  take 
all  the  testimony  upon  the  issues  raised  by 
the  pleadings  herein,  and  tliat  he  report  the 
same  to  this  court  with  all  convenient  speed." 
The  reasons  for  this  last-mentioned  order 
are  given  by  Judge  Watts  in  his  order  set- 
tling the  case,  entitled  therein  "Report  of 
Trial  Judge,"  a  copy  of  which  should  appear 
In  the  report  of  this  case.  From  this  last- 
mentioned  order  of  the  ICth  April,  1894.  the 
defendants  appeal  upon  the  several  grounds 
set  out  In  the  record,  which  raise  but  two 
questions:  (1)  Did  Judge  Watts  have  the 
power  to  reconsider  and  reverse  the  order  of 
Judge  Gary  7  (2)  If  he  did,  was  there  error 
Id  referring  the  case  to  a  r^eree  to  take  and 
report  the  testimony? 

We  will  consider  the  second  question  first 
To  determine  this  question,  it  Is  necessary  to 
ascertain  what  was  tire  nature  of  the  case, 
—was  It  an  action  at  law,  or  In  equity?  We 
think  that  Judge  Gary  was  right  in  holding 
that  it  was  an  action  to  recover  an  unliqui- 
dated money  demand,  and,  if  so,  then,  clear- 
ly, the  parties  were  entitled  to  a  trial  by  Jury, 
unless  that  mode  of  trial  had  been  waived, 
of  which  there  Is  no  pretense.  The  real  ob- 
ject of  the  action,  unquestionably,  was  to 
t«cover  the  amonnt  of  fees  claimed  to  be 
due  plaintiffs  for  professional  services  ren- 
dered the  several  townships  sned^  In  some 
proceeding  in  the  United  States  court,  for 
which  the  defendants  distinctly  defiled  their 
liability.  The  fact  that  the  plaintiffs,  in 
their  complaint  also  asked  that  cwtain  as- 
sets that  had  been  placed  In  the  hands  of 
the  defendant  Spencer  should  be  subjected 
to  the  payment  of  their  claims,  cannot  alter 
the  main  feature  of  the  action;  for,  even 
if  It  should  be  conceded  that  this  imparted 
an  equitable  feature  to  the  action,  It  Is  very 
obvious  that,  before  such  feature  could  be 
considered,  It  would  be  necessary  for  the 
plftlnilffg  first  to  establish  their  claims, 
which  were  nothing  more  than  ordinary  le- 
gal demands  for  the  paymuit  at  money,  and 
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thlB  must  be  dime  b^re  the  tribunal  aj^- 
IKiinted  by  law  tot  that  porpoee. 

It  la  cmtended,  howeT«-,  tbat  the  order  m>- 
pealed  from  does  not  deny  the  defendants* 
right  of  trial  by  jury,  but  simply  provides 
tar  the  taking  of  the  testimimy,  tqxm  which 
the  case  may  afterwards  be  tried  a  Jnry. 
It  seems  to  ns  that  a  denial  of  any  of  the 
incidents  to  a  trial  by  Jury  amounts  to  a 
denial  of  the  right  to  that  mode  of  trial,  es- 
pedally  whoe,  as  In  this  case,  ttie  parties 
are  denied  what  has  always  been  regarded 
as  a  dIstlnctlTe  and  peculiarly  valuable  fea- 
ture of  that  mode  of  trial,  to  wH.  that  the 
testlmoay  shall  be  taken  in  the  presmce  of 
the  jury,  so  thnt  they  may  have  an  oppos- 
tnnity  of  obsenring  the  conduct  and  demeanw 
of  ttte  witnesses,  and  thus  be  better  aUe  to 
determine  the  weight  to  be  given  their  tes- 
timony. Indeed,  the  proposition  that  the  tea* 
tim<my  In  a  case  prtqterly  triable  by  a  Jury 
can  be  taken  elsewhere  than  In  the  presmce 
of  the  Jury,  except  by  consent,  and  except  in 
those  cases  specially  provided  for  by  stat- 
ute Is  so  uttffly  at  variance  with  the  long- 
established  practice,  and  so  entire  unsup- 
ported by  authority,  that  we  would  be  vary 
slow  to  adopt  such  a  view.  But  we  need 
not  pursue  this  dlscnsslon,  as  It  has  been  set* 
tied  by  the  decision  of  this  oonrt  In  the 
case  of  De  Walt  v.  Eluard.  10  S.  C.  2tsu;  for 
in  that  case,  at  page  296,  the  court  used  this 
language:  "Vrom  what  we  have  said,  it 
fallows  that  tiiere  was  error  In  referring 
the  wh<de  case  to  the  master  to  take  tue  tes- 
timony, and  r^KVt  the  same  to  the  court; 
fbr  on  all  the  legal  Issues  Uu  defendant  has 
a  right  to  have  the  witnesses  examined  be- 
fore a  Jury,  except  such  witness  aa.  under 
statntory  iwovislons,  may  be  examined  by 
commlsirion;  for  even  when  testimony  Is 
taken  the  clerk,  under  the  act  of  1872 
15  St  at  Large,  41),  the  statute  secures  to 
eitho'  party  the  right  to  require  uie  personal 
attendanoe  and  viva  voce  examination,  at 
the  trial,  of  the  witnesses  so  uamlned." 
It  seons  to  us,  therefore,  that  there  was  er- 
ror In  referring  the  ease  to  a  referee  to  take 
and  revert  the  testimony,  at  least  so  far  as 
the  legal  issues  were  conemwd,  taiBsmncb 
as  It  does  not  appear  that  this  case  f<^  with- 
in any  of  the  subdlvisiona  of  section  293  of 
the  Gode^  even  U  those  subdivisions  can  be 
regarded  as  applying  to  a  case  Uke  this. 
6ee  Smith  t.  Byrce,  17  a  a  BBS. 

Undw  this  view,  the  first  question  above 
stated  loses  Its  impwtano^  though  we  may 
add  that  we  think  Judge  Oary's  order  was 
the  law  of  the  case,  and  could  not  be  prop- 
erly disregarded  by  any  snhseqnent  circuit 
Judge,  unless,  pefhaps,  the  subsequent  de- 
velopments made  by  the  trial  init  upon  the 
case  such  a  differoit  aspect  tkrom  that  pre- 
sented hy  the  pleadings,  which  alone  wore 
before  Judge  Gary,  as  to  show  that  the  ae- 
der  of  refines  was  pmper.  But  we  do 
not  understand,  firom  the  remarks  of  Judge 
WattB  in  hli  <«der  setuiug  the  case,  that 


aaxib  was  the  fact  He  seems  to  have  based 
his  Change  of  opinion  upon  the  ground  of 
the  inoonvenleace  of  wltneasea,  and  the 
length,  of  time  which  would  be  consumed, 
if  the  case  were  tried  before  a  Jury.  Such 
considerations,  In  our  Jodgm«it,  are  not  suffi- 
cient to  wsrrant  a.  compulsory  order  of  ref- 
erence to  take  the  tesUmony,  and  tboa  prac- 
tically deiMrlve  the  parties  of  the  right  of 
trial  by  Jury.  The  Judgment  of  this  court 
Is  that  the  orders  appealed  fnmk  in  the  cases 
stated  In  the  title  be  revwsed,  and  that  the 
cases  be  remanded  to  the  circuit  court  for  a 
tiial  by  Jnry  of  all  the  legal  Issues  involved. 


(41  B.  a  Kii 

TUMBLESTON  v.  BUHPH.    SEIGLEK  v. 
SA.ME.    REEVES  v.  SAME. 
HIOTT  et  sL  V.  SAME. 

(Snprrane  Oourt  <tf  South  OaroUna.    March  8. 

18»5.) 

Rboovsrt  of  LiND— Claim  for  Iuprotbmsrts — 

SUFFIOIBSOT  OP  COHPIAIKT— AHBKDMSNT. 

1.  Defendant  liaving  obtidDed  jadfcment  for 
36  acres  of  a  1004cre  tract  in  plaintiff's  possea- 

Bion.  the  latter  sued  ander  Rev.  St  1893.  9  1952, 
to  recover  for  improvementB  made  thereon,  al- 
leging that  when  she  "took  a  title  to  said  100 
acres,  she  believed  that  she  was  receiving  a 
valid  and  indefeasible  title  in  fee  simple,"  and 
that  while  she  "and  those  under  whom  she 
claims"  were  in  pOBsessiOD  of  the  36  acres  above 
described,  "believine  themselves  to  be  the  own- 
ers in  fee  thereof,'^  they  made  permanent  im- 
provements thereon.  Udd,  tbat  this  was  not  an 
alle^tion  that  plaintifFs.  or  those  ander  whom 
thef  claimed,  at  the  time  of  purchase  believed 
the  title  to  be  good  in  fee  as  required  by  said 
section. 

2.  Where  one  against  whom  a  judgment  for 
land  has  been  rendered  in  suing  under  Rev.  8t 
1893.  i  1952,  to  recover  for  improvements,  al- 
leges tiiat  she  believed  that  she  was  owner  of 
the  land  at  the  time  of  making  the  Improve- 
ments, instead  of  alleging  that  she  so  believed 
at  the  time  of  her  purchase,  as  reauired  by  said 
section,  she  should  be  allowed  to  amend  by  in- 
serting Buch  allegation. 

Mclver,  0.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Gfdleton  county;  T.  B,  SYaser.  Judge. 

Four  separate  actions  by  Elisabeth  Tumble- 
ston,  Edwto  Sti^w,  Sarah  Ann  Beeves,  and 
Joslah  Hlott  and  others,  respectively,  a^Unst 
George  Bumph,  to  recover  the  value  of  Im- 
provements of  land.  From  a  Judgment  fbr 
defendant;  plaintiffs  severally  anfeaL  Re- 
versed. 

The  order  of  the  lower  court,  sustaining,  de- 
fendant's demurrers,  was  as  follows:  "These 
cases  were  beard  by  me  at  the  term  (rf  the 
court  hdd  In  February,  ISNv  tm  dfimnrrers. 
In  that  the  ctmiplalnts  did  not  state  tluits 
sufficient  to  constitute  a  cause  of  action.  In 
the  first  of  the  above  cases  tbere  Is  an  addi- 
tional ground:  That  thetv  la  a  m^otnder  as 
to  Joslah  Blott,  even  if  there  la  a  good  cause 
at  action  in  tavor  of  the  other  plaintiffs  in 
Qiat  case.  In  the  view  I  take  of  these  cases. 
It  Is  not  necessary  to  role  on  this  question. 
These  actions  are  dabns  for  lietterments, 
made  by  the  ^Intltes  against,  the  same  de- 
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teidant,  who  bad  teongbt  MTeral  actions, 
or,  perhaps,  one  action,  asalnst  these  seTeral 
plalnttGb,  reaoltlnc  in  a  Terdlot  and  Judg* 
ment  In  faTOr  of  the  defendant  in  these  oas- 
es, who  was  In  the  former  action  the  plain- 
tltr.  They  were  legal  actions.  In  such  ao- 
tlons  It  Is  provided.  In  Oen.  St.  H  1S3&- 
1837,  that  within  48  hours,  or  during  the 
term,  the  defendant  may  "file  a  complaint* 
for  so  much  money  as  the  lands  are  made 
better  by  Improvements.  In  these  cases  the 
value  of  the  In^rovemwts  can  be  recover- 
ed In  cases  where  the  purchaser  who  made 
the  Improvements  supposed,  at  the  time  of 
such  purchafie^  such  title  to  be  good  In  fee. 
See  QesL  St  H  1835-1837.  These  three  sec- 
tions have  not  been  repealed,  but  by  the  act 
of  18SS  (see  Act  1886,  p.  432.  H  1838,  18S9) 
have  been  amended.  An  examination  will 
show  that  these  two  sections  refer  to  the 
mode  of  procedure  In  reference  to  the  ver- 
dict and  Judgment  for  the  Improvements, 
and  the  mode  of  enfordng  the  Judgment.  In 
thete  cases  the  claim  for  improvements  can 
be  made  only  by  compliance  with  the  way 
provided  by  the  statute.  There  is,  however, 
another  act  of  1886  (see  Act  18S5.  p.  343) 
which  gives  a  remedy  for  improvements  in 
'legal  and  equitable'  actions.  In  these  cas- 
es, to  entitle  the  defendant  to  recover,  the 
Improvements  or  betterments  must  be  made 
by  a  defendant  who  'believed,  at  the  time  be 
makes  such  improvements  or  betterments, 
that  his  title  thereto  is  good  in  fee.*  The 
defendant  Is  'allowed  to  set  up  In  his  answer 
a  claim  for  so  much  money  as  the  land  has 
be&k  Increased  in  value  In  consequence  of 
the  Improvements.'  Then  follow  In  the  act 
special  directions  as  to  the  verdict,  Judg- 
ment, and  execution.  Aft^  a  careful  consid- 
eration, I  am  satisfied  that  this  act  does  not 
in  any  way  modify  the  right  to  claim  Im- 
provements, or  the  mode  of  procedure,  as 
given  by  sections  1835-1839,  as  amended  at 
page  482,  Act  1885.  In  the  first  case  the 
defendant  must  suppose  his  title  to  t>e  good 
at  the  date  of  his  purchase,  and  the  remedy 
fs  by  complaint.  In  the  second  case  the 
defendant  must  believe  his  title  to  be  good 
when  he  makes  the  improvements,  and  his 
remedy  Is  by  answer.  In  all  four  of  the 
cases  above  stated  the  allegation  is  that  the 
plalntllEs— the  defendants  in  the  original 
case~made  the  improvements  'believing 
themselves  to  be  the  owners  In  fee.'  There 
is  no  allegation  that  they,  or  those  under 
wiKHtt  they  claim,  believed,  at  the  time  of 
the  purchase,  that  the  title  was  good,~an 
allegation  which  seems  to  have  been  carefully 
avoided.  These  remedies  are  glvoi  by  stat- 
ute, and  must  be  governed  by  the  statute, 
not  only  as  to  the  extent  of  the  right,  but 
aS'  to  the  mode  In  which  the  claim  Is  to  be 
set  np^  In  all  four  of  these  cases,  It  the 
plalntUTs  had  any  valid  claim  for  the  value 
of  Improvements,  that  claim  should  have 
been  set  up  In  their  answers  to  the  original 
complaint,  and  not  by  way  of  comidalnt  aft- 


er the  rendition  of  the  verdict  and  Judg^ 
ment  thereon.  It  Is  therefore  ordered  and 
adjudged  that  the  demurrers  be  sustain- 
ed in  each  of  the  above-stated  cases;  and  as, 
in  my  view,  there  is  nothing  to  amend  to,  It 
is  ordered  and  adjudged  that  the  complaints 
in  each  of.  the  above  cases  be  dismissed, 
with  costs." 

Fishbume  &  Gmber  and  G.  G.  'Tncy,  for 
appellants.  Howell,  Murptay  ft  Farrow,  for 

respondent. 

OABY,  J.  These  four  cases  were  called  for 
trial  at  the  February,  1893,  term  of  the  court 
of  common  pleas  for  CoUeton  county,  before 
his  honor,  T.  B.  Fraser.  presiding  Judge.  On 
the  call  of  the  cases  the  defendant,  through 
his  attorneys.  Interposed  an  oral  demur- 
rer to  each  of  the  complaints,  upon  the 
grounds  that  the  complaints  did  not  allege 
facts  Bufflcient  to  constitute  a  cause  of  ac- 
tion. The  presiding  judge  took  the  papers 
away  with  hJm,  and  on  the  SOth  of  June, 
1893,  made  aik  order  sustaining  the  demur- 
rer on  this  ground  in  each  of  the  cases,  re- 
fused leave  to  amend,  and  ordered  the  ac- 
tions dismissed,  with  costs;  which  order  will 
be  Incorporated  In  the  report  of  the  case. 

The  allegations  in  the  several  complaints 
as  to  the  belief  of  ownership  of  the  land  are 
substantially  the  same.  In  the  case  of  Eliza- 
beth Tumble^on  v.  George  Bumph  It  Is 
allied  that,  "at  the  time  the  plaintiff  took 
a  title  to  said  one  hundred  acres,  she  believ- 
ed that  she  was  receiving  a  valid  and  Inde- 
feasible title  in  fee  simple  to  the  same;  that 
while  this  plaintiff,  and  those  under  whom 
she  claims,  were  In  possession  of  the  thirty- 
six  acres  above  described,  believing  them- 
selves to  be  the  owners  In  fee  thereof,  they 
made  many  and  valuable  and  permanent  im- 
provements thereon,  whereby  said  premises 
were  enhanced  In  value  to  the  extent  of  five 
hundred  and  tw«»ty-flve  dollars." 

Appellante'  first  exception  Is  as  follows: 
"That  the  presiding  Judge  erred  In  holding 
that  there  was  no  allegation  In  the  com- 
plaints that  the  plaintiffs,  or  those  undw 
whom  they  <dalm,  believed  at  the  time  of 
the  purchase  that  the  title  was  good  In  fee." 
An  Inspection  of  the  complaints  will  show 
that  there  was  no  allegation  that  the  plain- 
tiffs, w  those  under  whom  they  claim,  believ- 
ed at  the  time  of  the  purchase  that  the  title 
was  good  In  fee,  and  therefore  this  exertion 
is  overruled. 

The  appellants'  second  exception  is  as  fol- 
lows: "Because  the  presiding  Judge  erred  in 
holding  that  it  seemed  that  such  allegation 
had  been  'carefully  avoided.'  "  This  expres- 
sl<Hi  is  wholly  Immaterial,  and  need  not  be 
considered. 

The  appellants*  third  exception  la  as  fol- 
lows: "That  the  presiding  judge  erred  in  de- 
ciding that  In  all  four  of  these  cases.  If  the 
plaintiffs  had  any  valid  claim  for  the  value 
of  Improvements,  that  claim  should  have 
beea  set  up  in  their  answers  to  the  original 
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complaints,  and  not  by  way  of  complaint  alt- 
er the  rendltKm  of  tbe  Tordlct  and  the  judg- 
mwt  tbweon."  Bectiw  1962  of  the  Berlsed 
Statutes  of  1893  la  aa  follows:  "After  final 
Judgment  in  faror  of  the  plalnlift  In  an  action 
to  recover  lands  and  tenements,  If  tbe  defend- 
ant or  those  under  whom  he  claimed  pur- 
chased tbe  lands  recovered  In  such  action,  or 
took  a  lease  thereof,  supposing  at  the  time  of 
such  purchase  such  title  to  be  good  in  fee, 
or  such  lease  to  convey  and  secure  tbe  title 
and  Intoreat  therein  expressed,  the  defendant 
shall  be  entitled  to  recorer  of  the  plaintiff 
In  such  action  the  full  value  of  all  Improve- 
meats  made  upon  such  lands  by  such  defend- 
ant, or  those  under  whom  he  dalms,  in  the 
manner  hwtinafter  provided."  Section  1957 
of  the  Revised  Statutes  Is  as  follows:  "In 
any  actkm  hereafter  brought,  or  now  pend- 
ing, and  which  has  not  been  heard,  for  tbe 
recovery  of  lands  and  tenements,  whether 
such  action  be  drauKnlnated  legal  or  equita- 
ble, the  def^dant  who  may  have  made  im- 
provements or  betterm«it8  on  such  land,  be- 
lieving at  the  time,  he  makes  such  Improve- 
ments or  betterments  that  bis  title  thereto 
was  good  In  fee,  shall  be  allowed  to  set  up 
in  his  answer  a  claim  against  his  plaintiff 
for  so  much  money  as  the  land  has  been  in- 
creased In  valne  In  cwsequence  of  the  tm- 
provementfl  so  made."  The  statutes  in  re- 
gard to  betterments  were  not  Intended  sim- 
ply as  afflrmationa  of  the  doctrine  prevailing 
in  cases  of  purchasers  for  valuable  ctmslder- 
atlon  wttbout  notice,  but  for  the  purpose  of 
softening  the  asperities  of  the  law,  and  af- 
fording relief  where  none  otherwise  existed. 
The  requirements  of  section  190S,  snpra,  are 
that  the  defendant,  or  those  under  whom  he 
claims,  should  have  been  purchasers  of  the 
lands  and  tenements  recovered;  and  that  the 
defendant,  or  those  under  whom  he  claims, 
should  have  supposed  at  the  time  of  such 
purchase  such  title  to  be  good  in  fee.  If 
the  defendant,  or  those  under  whom  he 
claims,  supposed  at  tbe  time  of  purchase  the 
title  to  be  good  In  fee,  he  shall  be  allowed 
c<»npensatlon  tor  improvements  made  after 
notice  that  the  title  was  In  another.  Temple- 
ton  T.  Tjowiy,  22  S.  G.  S92;  McKnight  v. 
Cooper,  27  S.  G.  92,  2  S.  B.  Where  th» 
defendant,  or  those  under  whom  he  claims, 
really  and  honestly  supposed,  at  the  time  of 
purchase,  that  the  title  was  good  in  fee,  he 
win  be  allowed  cmnpoisation  Tor  Improve- 
ments made  nptm  the  land  recovered,  even 
though  he,  or  those  under  whom  he  claims, 
may  have  had  knowledge  of  such  facts  as 
weresufflciCTttoput  him  upon  Inquiry,  which, 
if  It  had  been  properly  pursued,  would  have 
led  to  knowledge  of  the  fact  that  the  title 
was  In  another.  Templeton  v.  Lowry,  supra. 
Section  19B7  was  Intended  to  afford  relief  in 
such  cases  as  w«%  not  covered  by  section 
19S2,  by  providing  that  tbe  defendant  who 
OkBy  have  made  improvements  or  better- 
mraits  on  the  lands  sought  to  be  recovered 
from  him,  b^eving,  at  tbe  thne  be  made 


such  IminrovementB  or  bettermrat^  that  Us 
tltie  thereto  was  good  hi  fee,  ^uld  be  al- 
lowed to  set  up  In  his  answer  a  claim  against 
the  plaintiff  for  so  much  money  as  tiie  land 
was  Increased  in  value,  in  consequence  of 
the  improvements  so  made,  even  wheve  nd- 
ther  the  defendant,  nor  those  und^  whom  he 
claims,  supposed  at  tiie  time  of  purehaee 
such  title  to  be  good  in  fee.  The  d^endant 
may  have  believed  in  a  certain  case  that,  at 
tiie  time  be  made  the  improvements  or  bet- 
terments, his  title  was  good  In'  tee.  The 
defendant,  or  those  under  whom  be  claims, 
may  also  have  beUeved  at  the  time  of  pur- 
chase such  title  to  be  good  In  fee.  In  that 
case  be  could  bring  his  action  under  secUcm 
1952.  SecticHi  1^7  was  Intended  to  supple- 
maat,  not  to  supnsede,  the  provision  of  sec- 
tion 19K!.  Tbe  plalntifTs  attempted  to  set 
out  in  their  complaint  such  allegations  as 
would  bring  the  case  tmder  section  1952,  and 
we  are  of  tbe  opinion  that  the  presiding 
Judge  was  In  error  In  deciding  In  the  manner 
alleged  In  appellants*  third  exertion.  This 
exception  Is  therefore  sustained. 

Appellants  fourth  exception  is  as  follows; 
*'That  tbe  presiding  Judge  erred  In  sustaining 
the  demurrer  to  the  complaints  herein,  and 
ordering  that  the  complaints  be  dismissed." 
There  was  no  allegation  that  tbe  plaintiffs, 
or  those  under  whom  they  claimed,  pnr^ 
chased  the  lands  recovered  from  them  sup- 
posing, at  the  time  of  such  purchase,  the 
title  to  be  good  In  fee.  This  allegation  was 
Indispensable,  and  the  presiding  Judge  very 
properly  sustained  tbe  demurrers.  But,  for 
the  reascms  stated  in  considering  tbe  next 
exception,  he  was  in  error  In  dismissing  the 
complaints. 

AppeUants*  fifth  exertion  Is  as  follows: 
'That  the  presiding  judge  eired  In  deciding 
tbat  tbere  was  nottdng  to  amend  t»,  and  re- 
fusing leave  to  the  plaintiffs  to  amend  their 
complaints."  Under  the  authority  of  Mc- 
Knight T.  Coopor,  27  S.  G.  92,  2  6.  B.  842. 
we  think  the  circuit  Judge  waa  In  error  In 
refufling  to  allow  the  plalntlfla  to  amend  the 
complatnte  heroin. 

It  Is  the  Judgment  dt  this  court  that  the 
Judgmmt  of  the  circuit  court  be  reversed, 
with  leave  to  tbe  plaintiffs  to  amend  their 
cmnplalnta  1^  alleging  such  othor  facts  as 
th^  may  be  advised  ore  necessary  to  state  a 
cause  of  actitm  under  section  1992  of  the 
Revised  Statutes  of  this  state. 

McIVBR,  G.  7.  (dissenting).  Being  unable 
to  adopt  the  view  taken  by  Mr.  Justice 
6AR7  of  the  questions  presented  by  the  a|K 
peals  in  the  four  cases  above  stated,  which 
are  practically  the  same,  I  {wopose  to  state 
briefly  wbat  I  consider  is  the  praper  view. 
Fot  this  purpose  it  will  be  necessary  to  re- 
view the  legislation  upon  the  subject  of  bet- 
tennents.  Tlw  first  statute  which  I  find  up- 
on the  subject  Is  the  act  of  1870  <14  St  at 
Large,  313),  the  provisions  of  wtiloh  have 
beoi  incorporated  la  totldem  verbis  In  the 
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General  Statutes  of  1882  (sections  1835-1811, 
botli  inclusive),  with  a  correction  of  what 
la  manifestly  a  mere  clerical  error  in  section 
7  of  the  act;  wblch  does  not  alter  the  sense 
of  the  passage.  Without  undertaking  to  set 
forth  a  }iteral  copy  of  these  provisions,  it 
will  be  BUfflcient  to  say,  In  general  terms, 
that  section  1835  provides  that,  after  final 
judgment  in.  favor  of  the  plaintiff  In  an  ac- 
tion to  recover  the  possefision  of  lands.  If 
the  def^dant  has  purchased  the  lauds,  "sup- 
posing at  the  time  of  such  purchase"  that 
his  title  was  good  In  fee,  such  defendant 
may  recover  from  the  said  plaintiff  the  full 
value  of  all  Improvements  made  upon  such 
lands  by  such  def^daut,  "or  those  under 
whom  he  claims."  Section  1836  simply  pro- 
vides bow  the  value  of  the  Improvements 
shall  be  measured.  Section  1837  provides 
bow  the  value  of  the  Improvemeuts  shall  be 
recovered,  to  wit,  by  filing  a  complaint  for 
tbe  same  "within  forty-eigbt  bours,  or  dur- 
ing tbe  term  of  the  court"  In  wfalcb  the  judg- 
ment for  the  recovery  of  the  lands  shall  be 
rendered.  Section  1838  provides  that,  "on 
the  entry  of  such  action,"— by  which  I  un- 
derstand upon  the  filing  of  the  complaint  as 
provided  for  In  section  1837,— tbe  court  shall 
stay  all  proceedings  upon  the  judgment  otv- 
talned  In  the  action  tor  the  recovery  of  the 
lands  until  a  final  judgment  shall  be  ren- 
dered under  the  complaint  for  the  recovery 
of  the  value  of  the  improvements.  Section 
1838  provides  that  execution  on  the  judg- 
ment rendered  in  tbe  action  for  the  value  of 
the  impFov«nentB  shall  Issue  only  against 
the  lands  recovered  in  the  original  action, 
and  not  against  any  other  property  of  the 
plaintiff  in  such  action.  Section  1S40  con- 
tains provisions  which  do  not.  seem  to  be 
pertinent  to  the  present  inquiry.  The  same 
remark  may  be  made  as  to  the*  provisions  of 
secUon  1841.  •  Next,  we  find  the  act  of  1685, 
entitled  "An  act  to  authorize  defendants  In 
aetiocs  to  recover  lands  to  set  up  a  claim  for 
Improvements."  10  St.  at  Large,  348.  This 
act  entirely  Ignoi-cs  the  provisions  contained 
In  the  several  sections  of  tbe  General  Stat- 
utes above  referred  to.  and,  without  making 
any  referoice  thereto,  provides  as  follows: 

"Section  1.  Be  it  enacted."  etc.,  "that  In 
any  action  hereafter  brought,  or  now  pend- 
ing, and  which  has  not  been  heard,  for  the 
recovery  of  lands  and  tenements,  whether 
sucb  action  be  denominated  legal  or  equita- 
ble, the  defendant,  who  may  have  made  Im- 
provemeuts  or  betterments  on  such  land,  be- 
lieving at  tbe  time  he  makes  such  improve- 
ments or  betterments  that  bis  title  thereto 
was  good  In  fee,  shall  be  allowed  to  set  up 
In  bis  answer  a  claim  against  the  plaintiff 
for  so  much  money  as  the  land  has  been 
Increased  In  value  in  consequence  of  the  im< 
provements  so  made. 

"Sec.  2.  If  the  verdict  or  decide  shall  be 
for  the  plaintiff  In  such  action,  the  jury  or 
judge,  who  may  render  tbe  same  may  at  the 
same  time,  render  a  verdict  or  decree  for  the 


defendant  for  so  much  money  as  the  lands 

and  tenements  are  so  made  better,  after  de- 
ducting the  anrauut  of  damages,  if  any,  re> 
covered  by  the  plaintiff  in  sucb  action,  and 
tbe  lands  and  tenemrats  as  recovered  shall 
be  held  to  respond  to  such  judgment  for  tbe 
defendant:  provided,  that  execution  on  sucb 
judgment  shall  issue  oniy  against  such  lands 
and  tenements  so  recovered  by  tbe  plaintiff 
In  such  action,  and  shall  not  In  any  such 
case  issue  against  the  goods  and  chatt^s  or 
other  lauds  of  tbe  defendant  [plaintiff?]. 

"Sec.  8.  That  ail  acta  and  parts  of  acts  In- 
consiBtent  with  this  act  and  the  same  are 
hereby  repealed." 

On  the  same  day,  to  wit,  the  26tb  of  De- 
cember, 1885,  on  which  the  foregoing  act 
was  passed,  the  legislature  passed  another 
act  (19  St  at  Large,  432),  tbe  tiUe  of  which 
Is:  "An  act  to  amend  sect!(»is  1838  and 
1839,  of  the  General  Statutes,  relating  to 
Improvements  made  upon  lands  by  occupy- 
ing claimants."  By  this  lost-mentioned  act, 
section  1838  Is  amended  so  as  to  provide  for 
the  rendition  of  a  special  verdict,  "stating 
the  value  of  the  lands  and  tenements  with- 
out the  Improvements  put  thereon  In  good 
faith  by  the  defendants  and  tbe  value  there- 
of with  improvements,"  and  that  defendant 
shall  be  entitled  to  a  verdict  for  tbe  value  of 
the  Improvements  thus  ascertained,  with  In- 
terest from  the  date  of  the  recovery  of  the 
lands.  And  section  1839  Is  so  amended  as 
to  provide  for  a  sale  of  tbe  land  recovered, 
the  proceeds  of  which  shall  first  be  applied 
to  tbe  payment  to  tbe  plaintiff  in  ejectment 
of  the  amount  of  tbe  value  of  his  land  thus 
ascertained,  and  the  surplus.  If  any,  to  the 
Improvmg  tenant,  and  also  so  as  to  make 
the  Judgment  for  betterments  a  lien  on  said 
land  In  preference  to  all  other  Hens;  "pro- 
vided, however,  that  if  the  plaintiff  In  ejects 
ment  shall,  wltbln  60  days  after  the  afore- 
said special  verdict,  pay  into  the  office  of 
the  clerk  lOf  the  court,  for  tbe  defendant,  the 
value  of  the  betterments  so  found  by  tbe  spe- 
cial verdict,  no  sale  of  the  land  shall  be  or- 
dered." Finally,  It  appears  that  all  of  tbe 
provisions  of  the  General  Statutes  of  1882, 
as  amended  by  tbe  acts  of  1885,  last  referred 
to,  as  well  as  the  provisions  of  tbe  act  of 
18S5  above  copied,  have  been  Incorporated  in 
the  Revised  Statutes  of  1893  as  sections  1962- 
lOGO,  both  inclusive;  but  it  must  be  remem- 
bered that  these  Revised  Statutes,  not  hav- 
ing passed  through  the  cmistltutioual  forms 
necessary  for  the  purpose,  cannot  be  regard- 
ed as  having  tbe  force  of  law,  although  such 
revision  has,  by  the  act  of  4th  January,  18&4 
(21  St  at  Large,  503),  been  "approved  as  a 
revision,  digest  and  arrangement  of  the  stat- 
ute law,  civil  and  criminal,  of  the  state  of 
South  Carolina,  as  it  stood  at  the  date  of 
the  said  report,"  to  wit,  on  the  28tb  day  of 
November,  1893,  which,  at  most,  can  only 
operate  as  a  l^lstatlve  construction  of  what 
Is  the  law,  and  not  as  a  valid  enactmrat 
of  law. 
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From  this  rerlew  of  the  preset  state  of 
the  legislation  npon  the  subject  of  better- 
ments, It  Is  manifest  that  the  law  upon  that 
snbject  has  been  left  In  some  confusion,  to 
say  the  least  of  It  By  the  act  of  1870,  as 
It  win  be  deslsnated  for  convenience,  inas- 
much as  we  have  seen  the  proTlslons  of 
that  act  constitute  the  sections  of  the  General 
Statutes  of  1882  usually  referred  to  as  con- 
taining the  original  law  upon  the  subject,  pro- 
vision was  made  whereby  a  defendant,  from 
whom  land  was  recovered  In  an  action  of 
ejectmrat,  might  recover  of  the  plaintiff  in 
soeh  action  the  value  of  any  Improvements 
made  upon  such  land,  either  by  himself  or 
by  those  under  whom  he  claims,  provided  he 
has  purchased  the  land,  and  aupp<»ed,  at  the 
time  of  such  purchase,  that  bis  title  was 
good  In  fee;  and  the  mode  of  proceeding  by 
which  such  claim  was  to  be  asserted  was 
specially  described  and  limited,  to  wit,  by 
filing  a  complaint  within  48  hours  att&t  the 
judgment  In  the  action  of  ejectment  was  ren- 
dered, or  during  the  term  of  court  at  which 
such  Judgment  was  obtained.  But  the  pro- 
vlEdons  of  the  act  of  1885,  copied  above,  are 
that  a  defendant  from  whom  land  has  been 
recovered  in  an  action  of  ejectment,  whether 
be  acquired  the  same  by  purchase  or  other- 
wise, may  recover  the  value  of  the  Improve- 
ments which  he  has  put  upon  the  land,  by 
those  under  whom  he  claims  (as  in  the  act 
of  1870),  provided  he  believed  "at  the  time 
he  makes  such  improvements  or  betterments 
that  his  title  thereto  was  good  Id  fee,"— not, 
as  in  tbe  act  of  1870,  at  the  time  of  his  pur- 
chase. And  the  mode  of  proceeding  prescrib- 
ed in  this  act,  by  which  tbe  <^lm  for  the 
value  of  the  ImprovemoitB  is  to  be  set  up, 
is  by  answer,  not  by  complaint,  as  In  the 
act  of  1870.  It  seems  to  me  that  the  pro- 
Tlsloos  of  these  two  acts  are  so  utterly  at 
variance  as  to  render  them  Inconsistent  with 
each  other,  at  least  so  far  as  they  relate  to 
the  conditions  upon  which  a  claim  for  bet- 
terments can  be  maintained,  and  the  manner 
In  which  such  claim  must  be  set  up  or  as- 
serted; and,  if  so,  by  tbe  express  provisions 
of  section  3  of  the  act  of  1885,  above  copied, 
the  latter  act  operates  as  a  repeal  of  the  for- 
mer to  the  extent  Indicated.  But  as  the 
other  provisions  of  the  act  of  1870,  as  amend- 
ed by  the  act  of  1885  (found  at  page  432,  19 
St  at  Large),  relating  to  the  mode  of  en- 
forcing payment  of  the  amount  ascertained 
to  be  the  value  of  the  Improvements,  are  not 
necessarily  inconsistent  with  the  proviBlons 
of  the  act  of  1885,  as  above  set  out  certainly 
not  with  the  provisions  of  section  1  of  that 
act,  they  are  not  r^>ealed.  It  seems  to  me 
that  the  act  of  1885.  which  has  been  set  out 
in  full  In  a  previous  part  of  this  opinion,  was 
designed  to  effect  a  radical  change  in  the 
law,  so  far,  at  least  as  it  related  to  the  con- 
ditions upon  which  a  defendant  from  whom 
lands  had  been  recovered  In  an  action  of 
ejectment  could  maintain  a  claim  for  Im- 
provements  made  npon  the  land,  and  the 


manner  in  which  soch  clatm  ahpuld  be  set 
up.  Under  the  former  law,  this  remedy  was 
cmflned  to  a  purchaser  of  land  «ho  beUeved, 
at  the  time  of  hts  purchase,  that  he  bad  a 
good  title;  and  he  was  allowed  to  cl^m  for 
Improvements  made  by  those  under  whom  he 
claimed  as  well  as  for  those  made  by  him- 
self, and  his  remedy  was  by  complaint  to  be 
filed  In  a  very  limited  time,  which  had  been 
construed  rigidly  in  the  case  of  Garrison 
V.  Dougherty,  18  S.  O.  486,  and  In  Godfrey 
V.  Fielding,  21  S.  C.  818;  but  by  the  act  of 
1885  the  remedy  was  extended  to  any  per- 
son who  had  bona  fide  acquired  possession 
of  land,  whethtf  by  purchase  or  otherwise, 
but  his  right  of  recovery  was  limited  to  the 
value  of  Improvements  made  by  himself,  pro- 
vided he  believed,  at  the  time  he  made  the 
Improvements,  that  his  title  was  good,  and  he 
was  allowed  to  set  up  his  claim  by  his  an- 
swer, and  not  required  to  file  bis  complaint 
within  tbe  very  limited  period  fixed  by  the 
former  act  It  Is  true  that  when  the  ques- 
tion arises  how  the  provisions  of  the  second 
section  of  the  act  of  1886  (found  on  page 
S48,  19  St  at  Large)  are  to  be  reconciled 
with  the  provisions  of  the  second  section  of 
the  act  of  1885,  found  on  page  432  of  the  same 
volume,— both  acts  having  been  passed  on 
the  same  day,— some  difficulty  may  be  pre- 
sented; but  as  these  sections  relate  only  to 
tbe  mode  of  enforcing  payment  of  the  amount 
ascertained  to  be  the  value  of  the  Improve- 
ments, that  question  does  not  now  arise, 
and  need  not  ther^ore,  be  considered.  The 
only  question  with  which  we  are  at  preset 
concerned  is  whether  the  plaintiffs  in  the  sev- 
eral cases  have  shown  by  their  pleadings  tiiat 
they  are  entitled  to  the  remedies  sought  and 
as,  I  think,  their  claims  should  have  beea 
set  up  In  their  answers  in  the  original  action, 
and  not  by  complaint  there  was  no  error  In 
rendering  judgment  dismissing  their  several 
complaints.  Of  course,  under  the  vlewwbicb 
I  have  takra,  no  amendment  of  the  com- 
plaint could  meet  the  difficulty,  and  hence 
there  was  no  error  In  refusing  leave  to  amend. 
If,  however.  I  should  be  mistaken  In  the 
foregoing  views,  and  tbe  plaintiffs  could  pre- 
sent their  claims  by  cmni^int,  still  I  think; 
there  was  noerror  in  refusing  leave  to  amend, 
under  the  case  of  Lilly  v.  Haltroad  Co.,  82 
S.  O.  142,  10  S.  E.  932;  for,  even  assuming 
that  these  appellants  could  assert  tb^r  claims 
by  a  complaint,  yet  such  complaint  must  be 
filed  within  48  hours  after  the  judgment  In 
ejectment  is  rendered,  or  during  the  term  at 
which  such  Judgment  is  obtained,  and  a  fail- 
ure to  file  such  complaint  within  the  pre- 
scribed time  Is  fatal.  Garrison  v.  Dongher- 
ty,  supra,  and  Godfrey  v.  Fielding,  supra. 
Assuming  that  these  complaints,  as  they  were 
originally  framed,  were  filed  Id  time,  though 
that  6oee  not  distinctly  appear  In  tbe  "case,'* 
If  they  did  not  then  contain  sufficient  allega- 
tions to  sustain  the  claims  for  bettermentB 
the  action,  so  to  speak,  could  not  be  maintain- 
ed; and  to  allow  the  appellanta  to  tansrt 
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other  allegations,  after  ttie  time 'limited  for 
the  complaint  to  be  filed,  would  be  to  glye 
tbem  a  caoee  of  action  to  which  they  did 
not  then  Bhow  tbemselves  entitled,  and  that, 
too,  after  the  time  bad  expired  within  which 
the  statute  expr»sly  required  such  claim  to 
be  ass^ed,  and  would  be  destractive  of  that 
promptness  which  was  held  In  the  two  cases 
last  cited  to  be  a  distinctive  feature  of  the 
special  statntory  remedy.  While  tlie  com- 
plaints In  these  cases  did  contain  allegations 
which  would  tiave  been  suflBdent  to  sustain 
the  claims,  nnder  the  provisions  of  the  act  of 
1885,  if  these  allegations  had  been  made  by 
answer  to  the  original  action,  as  Is  required 
by  that  act,  yet  as  they  were  not  made  la 
that  way,  but  by  complaints  which  did  not 
contain  allegations  necessary  to  support  the 
claims  under  the  act  of  1870,  as  Is  shown  In 
the  opinion  of  Mr.  Justice  QART,  and  as  no 
amendment  was  applied  for  until  after  the 
time  limited  for  asserting  the  claims  by  com- 
plaint had  expired,  I  do  not  see  how  these 
appeals  could.  In  any  view  of  the  case,  be 
sostalned.  The  case  of  McKnight  v.  Coopef, 
2T  S.  O.  92,  2  S.  B.  842,  which  is  relied  upon 
to  sustain  the  motion  for  leave  to  amend,  Is 
not,  In  my  Jud^ent,  in  point.  There  tlie 
claim  for  betterments  was  asserted  by  an- 
swer, and  the  motion  was  for  leave  to  amend 
the  answer;  while  here  the  motion  is  to 
amend  the  complaints  after  the  time  limited 
for  filing  the  same,  by  the  express  terms  of 
the  statute,  had  expired.  It  was,  therefore, 
like  the  case  of  Lilly  v.  Railroad  Co..  supra, 
an  attempt  to  amend  by  stating  a  cause  of 
action  after  the  time  limited  by  statute  for 
bringing  such  action  had  expired.  It  seems 
to  me,  therefore,  that  the  judgment  of  the 
circuit  court  snstalnlng  the  demwTtfa*  and 
refusing  leave  to  amend,  should  be  affirmed. 


(93  Oa.  4U) 

WALLACB  V.  JONBS  et  al. 
(Supreme  Court  of  Georgia.    Jan.  27,  1894.) 
AonoiT  ro%  LAtri>— Salb  or  Wxkd's  Lihd— Pdb- 

CHlflB  BT  OUASDUH— DbOEBK  BT  CoXSBNV— £v- 
VBOT  —  FdrCDASB  rOK  VaLITB  —  POBOHASSB  A.T 

SHBsirr'B  Sale — Voidablb  Title — Lihititions 

— RmHTS  OF  MiKOB— RBHAINDBR-MBIf. 

1.  The  evidence  showing  beyond  all  con* 
troversy  that  the  parties  on  ooth  sides  claimed 
under  Thomas  L.  Wilcox,— the  plaintifEa  by  a 
certain  consent  decree  alone,  and  the  defend- 
ant by  the  same  decree  as  a  link  in  one  chain 
of  his  title,  and  by  a  sherifiTt  sale  as  a  link  In 
the  other  dialn,— there  was  no  error  in  treat- 
ing the  possession  of  Thomas  L.  Wilcox,  prior 
both  to  the  decree  and  the  BheriCfs  sale,  as  avail- 
able to  the  plaintiCfa  in  founding  their  prima 
fade  right  to  recover.  Nor  was  there  any  er- 
ror in  making  the  comparative  strength  of  the 
plaintiffs'  title  and  the  defendant's  title  the  ulti- 
mate test  of  whether  there  should  be  a  recov- 
ery or  not.  If  the  title  of  Thomas  L.  Wilcox 
in  its  complete  integrity  passed  into  the  defend- 
ant, whether  through  the  sherifTe  sale  or 
through  the  guardian  s  sale,  the  plaintiffs  conid 
not  recover.  If  the  sheriffs  sale  was  defeated 
as  a  means  of  ppssiog  title  by  reason  of  four 
years'  possession  by  the  tenant  for  life  under 
the  decrt-e.  during  which  there  was  no  legal 
obstaele  to  enforcing  the  levy,  and  if  the -guard- 
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ian'a  sale  was  defeated  as  a  means  of  passing 
title  reason  of  notice  In  the  defendaxtt  that 
the  guardian  himself  was  in  fact  the  pordiaser 
at  ms  own  sale,  then  the  plaintiffs  could  recov' 

er. 

2.  Where  minors,  pehding  a  bill  filed  by 
other  persons,  were  made  parties  plaintiff  by 
amendment,  a  ni.>xt  friend  representing  them, 
there  was  no  need  to  serve  them  with  a  copy  of 
the  bill;  and  where  a  decree  in  their  favor  was 
taken  at  the  first  term,  the  deem  purporting 
on  its  face  to  have  been  taken  at  that  term  by 
consent  of  parties,  there  was  no  irregularity, 
much  lees  any  absolute  Invalidity. 

3.  Where  letters  appear  In  the  transcript  of 
a  record,  the  record  onng  of  a  case  in  whldi 
there  was  a  consent  decree  rsndwed  many  years 
ago,  and  the  letters  apparentiy  have  some  rel- 
evancy to  the  fact  ot  consent,  tiiey  may  be 
treated  as  a  part  of  the  record,  and  be  received 
in  evidence  accordingly. 

4.  Where  a  man,  his  wife,  and  thur  minor 
children,  the  children  being  represented  by  a 
next  friend,  were  coplaintlffs  ih  a  bill  which 
was  din>o8ed  of  by  a  consent  decree,  and  that 
decree  declared  that  certain  premises,  previoas- 
ly  the  property  of  the  husband  and  father, 
soould  belong  to  the  wife  for  her  life  and  to  the 
children  in  remainder,  tjliis  was.  in  effect,  a 
conveyance  by  the  husband  and  tether;  and  If 
^e  wife  and  children,  in  and  by  the  same  de- 
cree, parted  with  other  premises,  which  pre- 
viously belonged'  to  them,  and  these  prenusea 
thereby  became  the  property  of  the  father  and 
his  children  by  a  former  marriage,  the  wife  and 
her  cbildren  were  purchasers  for  value  from 
the'husband  and  father.  Possession  by  the  ten- 
ant for  life  under  the  decree  for  four  years 
would  inure  to  the  benefit  of  the  remainder-men 
as  i«ainBt  the  lien  of  an  existing  judgmrat 
against  the  husband  and  father. 

6.  A  purchase  by  a  guardian  at  his  own 
sale,  where  the  sale  is  otherwise  le«i].  Is  not 
void,  bnt  is  voidable  only,  at  the  election  of 
the  wards.  A  guardian  may  sdl  a  vested  re- 
mainder under  an  order  granting  leave  to  sell 
the  land,  his  ward  having  no  estate  in  the  land 
except  the  renutinder  so  sold. 

6.  Where  one  of  the  theories  involved  in 
the  case  on  trial  is  that  a  guardian  was  the  real 
purchaser  at  his  own  sale,  although  he  convey- 
ed by  deed  to  another,  and  it  appears  that  the 
other  afterwards  conveyed  to  a  brother  of  the 
guardian,  nominally  for  a  consideration,  but 
without  any  in  fact,  evidence  that  the  brother, 
on  selling  and  conveying  the  property  to  the 
party  whose  title  is  now  attacked  by  the  wards, 
paid  a  part  of  the  purchase  money  received  by 
him  over  to  the  guardian,  is  admissible,  wiib- 
out  showing  that  the  brother's  vendee,  the  pai^ 
ty  from  whom  this  purchase  money  came,  nad 
notice  that  the  guardian  had  any  interest  in 
it,  or  that  it  was  received  for  his  benefit  The 
sole  relevancy  of  the  evidence,  however,  would 
be  In  its  tendency  to  show  that  tiie  guardian 
was  the  real  purchaser  at  his  own  uile,  and 
that  both  his  nominal  vendee  and  his  brother 
co-operated  with  him  in  abusing  the  guardian- 
ship, and  thus  made  themselves  trustees  for  the 
wuds. 

7.  Where  the  value  of  the  land  in  contro- 
versy In  a  given  year  is  relevant,  its  value  for 
some  years  immediately  before  and  after  may 
be  relevant  as  tending  to  show  what  the  value 
was  in  the  given  year. 

8.  Inadequacy  of  price  alone,  where  tiie 
price  named  m  the  conveyance  purports  to  be  a 
substantial  amount,  such  as  f200,  for  the  re- 
mainder in  one-half  of  a  tract  of  land  lying  in  a 
remote  county  from  the  one  in  which  the  sale 
took  place,  is  not  evidence  from  which  It  could 
rightly  be  inferred  that  a  subsequent  purchaser 
for  value  had  nctice  that  the  guardian  making 
the  sale^  and  who  conveyed  to  another  person, 
was  himself  the  real  purchaser  at  that  sale,  and 
that  the  person  to  whom  he  conveyed  acted  for 
him  in  making  the  purchase* 
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9.  There  being  do  erldence  that  the  defend- 
ant knew  anythinfT  of  tiie  condition  of  the  mind 
of  the  plaiotiffB'  mother  in  the  interval  from 
1877  to  1888,  evidence  that  she  was  of  unaound 
mind  during  tiie  whole  or  a  part  of  that  inter- 
val was  not  admisaihle  to  charge  him  with  no- 
tice of  anjrthing;  bnt  it  was  admissible  to  af- 
fect him  on  the  qaestion  as  to  whether  the  oc- 
cupant of  the  land  continued  to  be  her  tenant 
after  she  ezecnted  the  deed  of  April  3,  1878, 
since  it  would  bear  on  the  qaestion  of  her  san- 
ity when  that  deed  was  ezecnted;  and,  if  she 
was  then  Insanei,  her  grantee  in  that  deed,  he  be- 
ing a  Tolnnteer,  nould  hold  In  trust  for  her,  and 
the  occnoant  of  the  land  would  be  thereafter  in 
poBBession  under  her,  the  same  as  he  was  be- 
fore the  deed  was  made. 

10.  If  the  title  passed  by  the  sherifTs  sale, 
the  immediate  purchaser  at  that  sale  being 
then,  as  to  the  premies  sold,  a  trustee  for  the 
children,  he  acquired,  as  against  them,  only  a 
voidable  title.  Bnt  as  the  money  which  he  ad- 
vanced to  purchase  the  execution,  or  to  pur- 
chase the  land  under  It,  west  to  disincumbee 
the  title  of  the  children,  whether,  in  order  to 
take  the  benefit  of  that  sale,  and  avoid  it  as 
passing  title  to  th^  trustee  for  his  own  pur> 
poses,  they  would  not  have  to  refund  the 
amount  advanced  with  interest,  quaere?  And, 
some  of  the  children  being  still  minora,  whether 
an  Section  could  be  made  for  them  except  by 
a  court  exercising  equity  powers,  quaere? 

U.  There  bdng  no  evidence  tending  to  show 
that  the  defendant  in  fi.  fa.  became  the  owner 
of  the  fi.  fa.  before  the  sheriff's  sale  under  it 
took  place,  or  was  the  owner,  legal  or  equitable, 
when  that  sale  did  take  place,  it  was  mor  to 
charge  the  iury  anything  whatever  touching 
sudb  ownership. 

12.  The  possession  of  a  tenant  for  life,  or  of 
any  one  holding  under  or  for  such  tenant,  can- 
not operate  as  notice  to  a  purchaser  of  the  es- 
tate in  remainder  of  any  defect  in  the  title  of 
his  immediate  vendor  to  the  remainder  interest, 
although  he  may  not  ptirchase  the  remainder 
separately,  but  the  whole  fee,  his  vendor  hav- 
ing a  conveyance  which  covers  in  the  same  deed 
both  the  estate  for  life  and  the  remainder.  Re- 
mainder-men, as  such,  are  not  entitied  to  pos- 
session, and  cannot  have  it  in  their  own  right, 
until  after  the  death  of  the  tenant  for  life. 

13.  There  was  no  error  in  charging  the  jury, 
in  substance,  thus:  The  right  of  action  did  not 
accrue  to  theee  minors,  and  they  bad  no  right 
to  sue  until  their  mother  died.  On  the  death  of 
their  mother,  the  right  of  possession  was  cast 
on  them.  The  life  estate,  by  the  decree,  was 
in  her.  There  is  no  limitation  running  against 
either  of  them  if  you  believe  from  the  evidoice 
that  the  mother  did  not  die  until  1889,  because 
that  is  only  four  years  ago,  and,  in  order  for 
limitation  to  run  against  one  as  to  title  to  land 
it  must  be  at  least  seven  years;  and  the  stat* 
nte  does  not  run  against  minors  until  they  be- 
come of  age  and  seven  years  thereafter.  So,  if 
you  believe  that  the  ages  of  these  children  were 
as  represented  by  the  testimony,  there  would  be 
no  bar  by  lapse  of  time  upon  their  right  of  re- 
covery. 

(Syllabus  by  the  Court) 

Error  from  superior  coart  De  Kalb  coun- 
ty; R.  H.  Clark,  Judge. 

Action  by  Mary  A.  Jones  and  others 
against  John  F.  Wallace.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

The  following  la  the  official  report: 
Mary  A.  Jones  and  Robert  Wilcox,  and 
Sosan  and  Jackson  Wilcox,  by  their  next 
frittidt  all  being  children  of  Thomas  I4.  and 
Nancy  E.  Wilcox,  brought  complaint  for  land 
against  John  F.  Wallace.  The  land  sued  for 
was  the  west  halt  of  lot  106  In  the  Blgb- 


teenth  district  of  De  Kalb  -county.  The  suit 
was  brought  September  25,  1890.  There  was 
a  verdict  fOT  plaintiffs,  and,  defendant's  mo- 
tion tor  new  trial  being  overruled,  be  ex- 
cepts. 

It  appeared  upon  the  trial  that  In  October, 
1868, .  one  Bass  deeded  to  Thomas  L.  Wu- 
cox  the  undivided  half  of  1,225  acres  of 
land  in  the  Eighteenth  district  of  De  Kalb 
oonnty,  including  the  east  half  of  lot  100 
and  130  acres  of  lots  106  and  57.  The  ha- 
bendum was  to  Wilcox,  bis  heirs  and  assigns. 
In  trust  for  the  sole  sapport  and  use  of 
Nancy  Wilcox,  bis  wife,  her  heirs  and  as- 
signs, free  from  debts  and  liabilities  of  said 
Thomas  L.,  with  power  to  Nancy  to  em- 
power Thomas  L.,  by  writing  under  her  hand 
and  seal,  to  sell  and  convey  any  part  or  the 
whole  of  said  trust  estate,  and  reinvest  the 
proceeds  in  such  other  property,  subject  to 
the  above-described  trust,  as  he  should  deem 
most  for  the  interest  of  the  estate,  at  any 
time,  and  without  any  order  of  the  court. 
In  November,  1860,  an  agrecmrat  for  parti- 
tion was  made  by  one  Harris,  trustee  of 
his  wife,  owner  of  the  other  undivided  inter- 
est, and  Wilcox,  tmstee  of  his  wife,  by 
which,  and  the  deeds  of  Harris  and  his 
wife  to  Wilcox,  trustee  for  his  wife,  there 
was  conveyed  to  Wilcox,  trustee,  the  whole 
of  lots  106  and  100  in  the  Eighteenth  dis- 
trict In  September,  1870,  Mrs.  Wilcox,  by 
her  next  friend,  brought  her  bill  against  her 
husband,  alleging  that  be,  as  trustee,  held 
title  to  lands  above  mentioned  and  other 
land;  that  he  had  failed,  as  husband  and 
trustee,  to  protect  and  support  her  and  their 
children,  Mary  and  Robert,  and  was  mis- 
managing the  estate,  and  was  insolvent,  and 
praying  for  a  decree  that  he  be  compelled  to 
make  to  h&t  or  another  tmstee  title  to  the 
property,  and  deliver  possession  to  her,  etc. 
Under  a  written  agreement  made  by  the  par- 
ties In  April,  1871,  a  verdict  and  decree  were 
taken  at  tiie  March  term,  1371,  appointing 
two  persons  as  partltloners  to  partition  the 
land  described  in  the  bill,  and  make  return; 
and  that,  when  so  partitioned,  the  title  to 
the  land  bo  divided  should  vest  in  the  par- 
ties respectively,  according  to  the  terms  of 
the  agreement,  to  wit,  that  the  part  having 
on  it  the  buildings  should  vest  in  defendant 
as  a  homestead  under  the  homestead  laws 
of  Georgia,  for  life,  and  at  bis  death  to  go 
to  his  children  by  his  first  wife,  and  the 
other  part  to  go  to  and  be  revested  In,  and 
continue  to  be  the  property  of,  Mrs.  Wil- 
cox, to  her  use  for  life,  free  from  the  debts, 
eta,  of  her  present  or  future  husband,  with 
remainder  to  her  children  by  said  defendant 
Provision  was  also  made  for  counsel  fees, 
to  operate  as  a  lien  In  favor  of  such  counsel 
upon  the  property  assigned  to  the  parties  re- 
spectively, etc.  Under  this  decree  the  peti- 
tioners made  return,  from  whidti  It  appeared, 
briefly  stated,  that  they  set  apart  all  of  lot 
lu6,  and  40  acres  of  the  southeast  comer  of 
lot  109,  to  Thomas  U  WUcox,  and  the  bal- 
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ance  of  lot  109  to  Mrs.  Wilcox,  under  the 
agreement.  In  September,  1874,  this  return 
faavlng  been  lost,  a  copy  was  entered  upon 
the  minutes,  and  made  the  Judgment  of  the 
court  By  btU  brought  to  the  March  term. 
1875,  of  De  Kalb  superior  court,  Wilcox  and 
his  children  by  his  first  wife,  suing  by  him 
as  their  next  fri«id,  against  L.  J.  Winn  and 
W.  S.  Thompson,  alleged  the  decree  and  dirl- 
aion  above  mentioned,  and  further:  Prior  to 
said  decree  one  Cole  sued  Thomas  L.  Wil- 
cox on  what  was  a  Confederate  ctmtract,  and 
that  was  not  worth  more  than  $100,  and 
Thomas  L.  was  informed  by  the  clerk  of 
the  court  that  judgment  would  go  against 
blm  for  not  more  than  the  true  amount 
due  In  United  States  currency;  and  Wilcox, 
being  ignorant,  relied  on  this,  and  did  not 
amwar,  and  afterwards  learned  that  plain- 
tUTs  attorneys,  tbemselves  Ignorant  of  the 
truth.  Cole  being  absent,  and  not  knowing 
what  was  done,  entered  Judgment  for  the 
full  sum,  principal  and  Interest,  on  May  3, 
1871.  Afterwards,  Cole,  not  knowing  that 
Judgment  had  been  rendered  ftv  this  large 
amount  transferred  the  fl.  fa.  to  Thomp- 
son and  Winn  for  flSO.  Wilcox  Is  entiiled 
to  have  the  Judgment  set  aside,  and  excess 
above  what  Is  Justly  due  written  off;  but. 
If  he  Is  estopped  by  his  laches,  the  other 
comt^alnants,  by  their  rights,  either  under 
the  homestead  laws,  as  custuls  que  trustent 
or  otherwise  beneficiaries,  are  not  estopped 
for  any  greater  amount  than  the  amount 
Winn  and  Thompson  paid;  and,  though  the 
debt  to  Cole  Is  older  than  the  homestead  laws 
of  1868,  yet  the  Judgment  can  be  enforced 
against  the  homestead  rights  only  for  the 
true  amount  of  the  debt  Winn  and  Thomp- 
son are  seeking  to  enforce  the  fi.  fa.  for  the 
-fall  amount  nominally  due  agajnst  the  prop- 
er^ set  apart  under  the  decree  to  Wilcox 
and  bis  cuUdren.  In  September,  1878,  one 
Knott,  by  Winn,  as  his  attorney,  obtained 
Judgment  against  Wilcox,  and  fl.  fa.  from 
this  Judgment  was  on  January  30,  1874,  lev- 
teu  on  lot  109.  On  Friday  before  the  sale 
day  In  Aiwll  at  which  the  property  was  ad- 
Tertised,  the  levying  officer  Informed  Wilcox 
tlie  sale  would  be  postponed,  and  for  this 
reason  he  did  not  attend  the  sale.  The  pr<^ 
Mty  levied  mi  was  worth  (2,000,— greatly  in 
eicesa  of  the  amount  of  the  fl.  fa.,— which 
was  well  known  to  plaintiff's  attorney. 
Plaintiff  blmsdf  was  absent,  yet  the  whole 
lot  109  was  exposed  to  sale,  and  bid  off  by 
Thompson  and  Winn  for  $96,  which  was 
credited  on  the  fl.  te.  Then  they  conceived 
the  Idea  of  possessing  themselves  of  all  the 
complainants'  pn^rty,  and  hunted  up  Cole, 
or  correeponded  with  him,  and  bought  bis  fi. 
fa.  Afterwards,  on  July  6,  187^  they  caus- 
ed the  Knott  fl.  fa.  to  be  again  levied  on 
lot  106,  but  did  not  levy  the  Cole  fl.  fa., 
though  they  tanld  it,  Intending  to  place  it  in 
the  hands  of  the  aberiff,  and  claim  the  pro- 
ceeds of  the  sale  to  be  applied  to  both  A. 
fas.   This  was  prevented  for  a  time  by 


one  Todd,  who  was  tndnced  to  advance  the 
amount  due  on  the  Knott  fi.  fa.,  and  pay  It 
off.  Subsequently,  In  furtherance  of  their 
purpose,  Wlmi  and  Thompson  caused  the  Cole 
fl.  fa.  to  be  levied  on  lot  106,  and  the  sale 
was  arrested  by  a  claim  filed  by  complain- 
ants, yet. pending.  Thomas  L.  Wilcox  was 
adjudicated  bankrupt,  and  discharged  from 
his  debts,  and  the  property  in  controversy 
was  duly  set  apart  to  him  In  April,  1874,  as 
a  homestead  exemption  under  the  act  of 
congress,  and  is  for  that  reason  protected 
from  said  levy.  Lot  109  was  not  fairly  or 
legally  sold,  because  complicated  with  the 
rights  of  Nancy  E.  and  her  children,  be- 
cause of  the  bankruptcy  proceedings,  the 
excessive  amount  of  the  Cole  fl.  fa.,  and  of 
the  promise  of  the  sheriff  not  to  sell,  and, 
as  against  Wlun  and  Thompson,  complain- 
ants are  entitled  to  hare  the  same  re- 
sold clear  of  doubt  or  Incumbrances,  if  lia- 
ble at  all,  and  the  proceeds  applied  to  the 
fl.  fa.  They  prayed  that  the  sale  be  set 
aside  as  to  1<^  109;  that  the  Cole  fl.  fa.  be 
decreed  to  be  valid  for  $160  only;  that  ail 
the  pn^rty  be  held  exempt  under  the  bank- 
ruptcy and  uomestead  laws  from  said  fl.  fa.; 
that.  If  this  might  not  be  done,  the  land  be 
sold  In  parcels,  so  that,  when  enough  was 
made  to  pay  the  Cole  fl.  fa.,  the  balance 
would  be  preserved  to  complainants;  that* 
if  uils  might  not  be  done,  Wilcox  be  de- 
creed oitltled  to  the  old  homestead  of  SO 
acres  for  himself  and  5  acres  to  each  of  hla 
minor  children;  tiiat  by  a  proper  decree  the 
same  might  be  set  aside  out  of  the  property 
to  him  and  them;  that  defendants  might  be 
enjoined  from  prosecuting  the  claim  case; 
and  for  general  relief.  At  the  March  term, 
1891,  the  bill  was  amended,  and  apparently 
x^ancy  &.  Wilcox  and  her  children  made  par- 
ties complainant,  and  complainants  prayed: 
If  the  court  permitted  defendants  to  retain 
all  or  any  part  of  lot  109,  a  new  division  be 
made  by  the  court,  by  its  decree,  of  the  re- 
maining part  of  all  the  land,  between  Thom- 
as Ii.  WUoox  and  Mrs.  Nancy  B.  Wilcox 
for  herself  and  In  behalf  of  her  children, 
Aiary,  Robert,  Susan,  and  Jackson,  such  as 
should  be  fair  and  Just;  and  the  amount  so 
set  apart  to  her  and  her  said  childr^  be 
placed  beyond  the  control  of  Thomas  L..  or 
any  of  his  creditors,  and  be  vested  in  her 
diu-lng  her  life,  for  the  use  of  herself  and 
said  children,  free  from  the  debts  or  con- 
trol of  any  future  husband,  and,  after  her 
deatu,  to  go  to  said  four  children;  and  such 
part  to  be  In  lieu  of  all  daims  for  dower, 
year's  support,  alimony,  or  other  claims  of 
said  Nancy  against  Thomas  L.  or  his  prop- 
erty. On  March  25,  1875,  Winn  and  Thomp- 
son answered,  in  brief:  They  knew  nothing 
about  the  considecatlon  of  the  Ode  debt  or 
the  statement  made  to  Wilcox,  or  the  ac- 
tion of  Cole's  attorneys.  The  Gole  fl.  fa. 
was  transferred  to  them  tor  valuable  con- 
8iderati(Hi,  and  with  full  knowledge  of  its  ex- 
istence and  amount  on  the  part  of  Cole. 
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Tbey  do  not  bellere  th»e  was  any  mls- 
tu^e  on  tbe  part  of  Wilcox,  but,  If  tbere  were, 
It  would  not  entitle  complainants  to  the  re- 
lief Bought  They  are  seeking  to  enforce 
the  Cole  Judgment,  and  have  a  right  to  do 
80.  They  deny  the  statement  claimed  to 
have  been  made  by  tbe  sheriff  as  to  tbe 
Knott  fl.  ftu,  and  deny  that  tbe  levy  of  that 
fl.  fa.  was  excesatve;  the  sherifC  having  in 
bis  hands  older  executions,  amounting  to 
over  (1,200.  The  proceeds  of  the  sale  were 
not  credited  on  tbe  Knott  fl.  fa.,  but  on  the 
Cole  fl.  fa.  There  was  no  correspondence 
with  Cole,  or  intention  to  take  unfair  ad- 
vantage of  any  of  complainants,  and  defend- 
ants are  ready  to  settle  with  complainants 
for  the  amount  which  appears  to  be  due  on 
the  Cole  fl.  fa.  That  fl.  fa.  was  levied,  but  not 
toe  the  purpose  charged,  and  was  arrested 
by  claims;  but  they  deny  the  grounds  of  the 
claims,  and  are  entitled  to  have  the  fl.  fa. 
proceed  for  the  fall  amount  appearing  on 
Its  lace  to  be  due,  regardless  of  any  bank- 
mptcy  or  homestead  proceedings.  Lot  109 
was  fairly  and  legally  sold,  and  bought  by 
them  in  good  ..alth,  under  judgment  upon  a 
contract  older  than  the  homestead  or  bank- 
ruptcy laws,  or  any  pretended  trust  or  sepa- 
rate estate  of  complainants,  or  any  of  them; 
and  the  land  now  levied  on  is  subject  to  the 
execution  named.  In  view  of  the  helpless 
condition  of  the  female  and  minor  complain- 
ants, and  as  an  act  of  charity  to  them,  and 
with  a  view  to  a  full  adjustment  of  all  dlf- 
lerences,  and  to  flx  the  title  to  the  prop- 
erty, they  offer  to  surrender  the  Cole  fl.  fa. 
and  all  claims  to  the  half  of  lot  109,  pro- 
vided the  title  to  tbe  other  half  of  that  lot 
be  iixed  in  them,  and  all  costs  accruing  In 
any  way  out  of  the  litigation  relevant  to  the 
properly  be  paid  by  complainants;  and  they 
consent  that  a  decree  be  taken  at  tbe  pres- 
ent term  carrying  into  eCFect  tbls  proposition. 
As  part  of  the  record  of  the  last  above  men- 
tioned bill  and  answer,  plaintiffs  pnt  in  evi- 
dence two  letters.  The  first  was  dated 
March  22,  1875,  signed  by  Oeor^e  Hlllyer, 
addressed  to  Mrs.  Nancy  Wflcox,  and  stated: 
When  tbe  writer  ^t  saw  her,  the  idea  about 
settling  her  land  matter  was  for  Winn  and 
Thompson  to  have  tbe  north  half  of  lot  109, 
and  she  the  south  half  for  life,  with  re- 
mainder to  ber  children;  Wilcox  to  have 
three-quarters  of  lot  106'  for  life,  with  re- 
mainder to  his  children  by  his  first  wife; 
and  the  attorneys  to  have  the  other  quarter 
of  106.  Since,  the  proposition  had  been 
changed,  so  as  to  let  her  and  children  take 
the  west  half  of  106,  with  buildings  on  It, 
remainder  to  her  cbHdren;  Wilcox  and  his 
children  by  bis  fir^t  wife  to  have  the  east 
half  of  lot  106  and  the  south  quarter  of 
109;  and  the  lawyers  tbe  southwest  quarter 
of  109.  This  settlement  to  be  final,  and  In 
fun  of  all  her  claims  for  dower,  homestead, 
and  other  marital  rights  In  Wilcox's  land. 
In  tbe  letter  Mrs.  Wilcox  was  asked  to  let 
uie  writer  know  what  she  tbongfat  of  It,  and  ■ 


write  on  the  back  of  tbe  letter  whettier  she 
consented  for  the  settlement  to  be  made  as 
above,  and  have  some  neighbor  witness  her 
signature,  and  send  it  to  the  writer.  The 
other  letter  was  addressed  to  Mr.  Hlllyer, 
signed  by  Mrs.  Wilcox,  ber  signature  being 
witnessed  by  John  F.  Wallace,  dated  March 
22,  1878,  and  stated:  She  would  agree  to  the 
proposltlou  for  her  and  her  children  to  take 
tue  west  half  of  106,  with  the  bunoings  on  It. 
provided  it  should  be  free  from  all  debts, 
and  that  she  might  have  the  right  to  use  It 
In  any  way  twneflcial  to  her  family.  This 
was  tbe  most  Inferior  of  the  land,  but  *be 
had  several  children;  she  would  acoq^t  it 
on  account  of  tbe  buildings  on  IL 

It  furttker  ai)pears:  By  order  of  the  conrt 
on  March  26, 1875,  on  applicaUon  of  Mrs.  Wil- 
a)x  for  herself  and  as  next  friend  for  the 
minor  children  of  herself  and  ^iltomas  1*. 
Wilcox,  naming  them,  they  were  made  par- 
ties plalnUff  in  the  bill.  During  said  March 
term  a  verdict  was  rmdered  that  tbe  title 
of  defendants  under  tbe  sho-lff's  sale  to  tbe 
north  half  of  lot  109  be  conflrmed  as  against 
all  the  complainants;  that  the  sheriff's  sate 
of  the  south  half  of  109,  and  tbe  purchase 
thareof  by  defmdants,  be  declared  void,  and 
tbls  verdict  and  decree  to  operate  as  a  re- 
lease and  reconveyance  by  defendants  of  all 
their  Interest  in  tliat  half;  that  the  Cole 
judgment  be  decreed  paid,  and  defmdants 
enjoined  from  using  It  against  complainants, 
or  others  claiming  under  them,  and  Its  lien 
on  any  of  lots  109  and  106  be  declared  re- 
le^ed  and  discharged;  that  all  right  of  com- 
plainants, or  either  of  them,  in  any  way,  be 
released,  dlscbai^ed,  and  set  aside  as  to  the 
north  half  of  100  in  favor  of  the  title  of  de- 
fendants; that  all  divisions  theretofore  made 
among  complainants  concerning  lots  109  and 
106  be  entirely  set  aside,  and  the  following 
division  made  and  decreed  In  lieu  thereof: 
Mrs.  Wilcox,  for  herself  and  as  next  friend 
of  her  minor  children,  gives  up  and  releases 
all  Interest  in  lot  109.  and  receives  In  lieu 
tbe  west  half  of  lot  100,  including  the  im- 
proremoits  thereon,  to  vest  in  her  and  her 
four  said  eblldren,  for  tb^r  use  during  her 
life,  and,  after  ber  death,  to  go  In  remainder 
to  said  four  children,  free  from  the  debts 
and  control  of  Wilcox  or  any  future  husband 
she  may  have,  in  satisfaction  of  all  r^t 
or  <^lm  which  she  and  her  children  have  or 
Bright  thereafter  have  against  Wilcox  or  bis 
property.  The  east  half  of  106  and  southeast 
quarter  of  109  to  vest  In  WDcox  for  Itimself 
and  his  children  by  his  first  wife,  with  pow- 
er  to  sell  the  same  at  public  or  privvte  sale, 
and  apply  the  proceeds  In  repurchasing  oth- 
er property  under  similar  trust,  or  to  the  ed- 
ucation or  other  use  of  himself  and  sold  chil- 
dren, free  from  all  claims  on  the  part  of  Mrs. 
Wilcox  and  her  four  children.  The  expenses 
of  tbe  litigation  and  certain '  attorneys'  fees 
mentioned  to  be'  made  oat  of  tbe  southweet 
quarter  of  lot  109,  set  apart  to  pay  such  fees 
and  -costs,  fw  which  purpose  execution  to 
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Issue  against  said  quarter,  and.  If  anything 
remained  ont  of  Its  proceeds  after  payment 
of  costs  and  attorneys*  fees,  such  remaiDder 
to  be  paid  oyer  to  WUcoz.  On  the  flame  day 
—March  28,  1875— a  decree  was  rendered  In 
accordance  with  this  rerdlct 

Among'  other  evidence  Introduced  by  de- 
fendant was  the  following;  Tranj^fo?  of  the 
Enott  fi.  fa.,  and  Judgment  to  Robert  Todd, 
August  8,  1874,  signed,  "L.  J.  Winn,  Plaln- 
tUTs  AttMney."  Transfer  of  the  same  1^ 
Todd  to  John  Neal  and  L.  J.  Winn.  Decem- 
ber 10,  1879.  TransfCT  of  the  same  by  Winn 
and  Neol  to  Clark  WUcox.  March  1,  1880. 
The  original  suit  by  Knott  against  Wilcox 
on  a  note  dated  March  7,  1866,  and  judg- 
ment rendered  thereon  by  default  toe  |200 
principal  and  $84.86  Interest,  March  29,  1872. 
Uptm  the  fl.  fa.  yr&re  entries  of  no  property, 
NoTember  4,  1872,  and  levy  on  lot  109  Janu< 
ary  30,  1874,  sale  by  the  sherUT  to  Thompson 
end  Winn  for  $96.  afid.  after  payment  of 
costs,  $68.87,  credited  to  the  Cktle  fl.  fa., 
April  7,  1874;  and  levy  on  lot  106  as  the 
property  of,  and  then  in  posaeHslon  of,  de- 
fendant, January  80,  1874.  Defendant  also 
introduced  deed  by  the  sheriff  of  De  Kalb 
county  to  Clark  Wilcox,  dated  March  2, 1880, 
reciting  levy  of  the  Knott  fl.  fa.  upon  the 
land  cfffiTeyed,  and  its  public  sale  on  tbe 
first  Tuesday  In  March,  1880,  and  that  Wil- 
cox was  the  highest  bidder,  at  $600,  and 
conveying  lot  106.  Also  copy  of  the  record 
In  the  ordinary's  office  isi  Wilcox  county  (to 
which  the  Wllcoxes  had  removed  from  De 
Ka}b  county)  in  the  matter  of  T.  L.  Wilcox, 
guardian  of  Mary,  Robert,  Susan,  and  Jack- 
eon  Wilcox,  his  minor  children,  containing 
lettCTS  of  guardianship,  November  5,  1877. 
Order  of  the  ordinary  at  liie  March  term, 
1BT8,  granting  leave  to  tbe  guardian  to  sell 
tbe  interest  of  said  minors  in  lot  106,  their 
Interest  being  the  west  balf  of  said  lot,  re- 
citing publication  of  notice  of  the  guardian's 
appHcatlMi  as  required  by  law,  and  that  no 
objections  tutd  been  filed.  Return  ot  sale  of 
the  lot,  March  5,  1878,  for  $500  cash;  tbe  re- 
turn being  made  December,  1S7S,  under  oath 
of  the  guardian.  Annual  return  of  Oie  guar- 
dian, March,  1880,  cbai^ng  himself  with  the 
amount  rectivdd  from  the  sale  of  the  west 
half  of  lot  106  to  D.  V.  McCrtmmon,  $900; 
and  credits  to  the  guardian,  cdtnmeQclng  in 
March.  1878,  annually,  to  July,  1883,  of  $100 
per  year,  for  the  support,  etc;,  of  the  minora; 
and  accounting  for  the  Interest  annually  ac- 
craing  upon  the  proceeds  of  tbe  sale.  At 
tbe  April  term,  1890,  this  return  was  allow- 
ed, approved,  and  ratified,  with  tbe  vouchors 
accompanying  the  same,  by  the  wdlnary. 
Discharge  of  the  guardian  at  the  July  term, 
1890,  of  tbe  court  of  wdtnary.  It  being  stated 
In  the  order  of  discbarge  that  $500,  the  es- 
tate of  the  Wards,  had  been  expended,  under 
the  approval  and  order  of  tbe  court,  In  the 
suNiort,  etc.,  of  tbe  minora;  t&at  tbeve  was 
then  nothing  In'  tbe  guardian's  h&nds  as 
such,  and  no  necesi^  fOr-contliiQlng  the 
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guardianship.  Defendant  also  Introduced 
deed  from  Thomas  h.  Wilcox,  guardian  of 
Mary,  Robert,  Susan,  and  Jackson  Wilcox, 
to  McCrlmm<m.  made  April  2.  1878.  contain- 
ing the  usual  recitals,  and  conveying.  In  con- 
sideration of  $200  "In  band  paid."  the  west- 
em  half  of  lot  106,  described  as  being  the 
same  property  decreed  to  said  children  aft- 
er the  termination  of  the  life  estate  of  the 
wife  of  said  WUcox,  as  appeared  by  decree 
of  De  Ealb  superior  court,  March  term, 
1875,  In  the  bill  filed  by  WUoox  for  himself 
et  a),  against  Winn  et  aL  Also  deed  tram 
Thomas  li.  Wilcox,  Nancy  E.  Wilcox,  and 
McCrimmon  to  Clark  WUcox,  dated  April  3, 
1878,  reciting  a  consideration  of  $500,  and 
conveying  the  west  half  of  lot  106,  east  half 
of  lot  106,  and  southeast  quarter  of  lot  109; 
said  Nancy  E3.  conveying  ha  life  lnt»est  In 
the  west  half  of  106,  McCrimmon  conveying 
the  int^«st  In  remainder  which  her  minor 
children  bad  under  the  decree,  and  Wilcox, 
by  authority  of  tbe  decree,  oonvejing  tbe 
east  half  of  106  and  southeast  quarter  of  109; 
the  decree  being  made  part  of  the  deed,  and 
the  conveyance  Iselng  Intended  to  op«ate 
as  a  separate  conveyance  by  each  of  the  par- 
ties of  all  right,  title,  and  Interest  to  any  or 
all  of  tbe  pn^erty.  Also  deed  from  Clark 
Wilcox  to  defendant,  Wallace,  dated  No- 
vember 20,  1689,  In  consideration  of  $2,600, 
to  the  entire  lot  106,  being  a  warranty  deed 
tn  the  usual  form.  The  deeds  from  the  sher- 
iff to  Clark  WUcox,  from  T.  L.  WUcox, 
guardian,  to  McOrlmmon,  and  from  WUcox, 
his  wife,  and  McCrimmon  to  Clarit  WUaxr, 
were  of  record  when  the  deed  was  made  by 
Clark  WUcox  to  defendant 

The  motion  for  new  trial  contained  the 
general  groimds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc  Also:  Because 
the  court  admitted  tbe  record  of  the  suit, 
verdict,  and  decree  of  Wilcox  and  his  minor 
cbUdren  against  Winn  and  Thompson,  over 
the  objection  of  defendant  that  it  was  a  de- 
cree taken  at  the  first  term  of  the  court, 
without  tbe  consent  of  the  parties,  and  with- 
out service  having  been  perfected  on  aU  tbe 
parties  thereto,  and  because  it  appeared  up- 
on the  face  of  the  record  that  Mary,  Robert, 
Susan,  and  Jackson  Wilcox  were  made  par- 
ties plaintiff  in  the  case  on  the  application 
of  Mrs.  WUcox,'  wife  of  said  Thomas  L.,  and 
without  service  upon  them.  Because  the 
court  admitted  as  part  of  such  record  tbe 
two  letters  mentioned,  over  objection  of  de- 
fendant that  there  was  nothing  in  said  rec- 
ord showing  these  letters  to  have  bad  any- 
thing to  do  with  tbe  case,  that  there  was 
no  evidence  showing  that  such  letters  had 
ever  been  wrttt^,  and  that  tbe  facts  therein 
recited  were  Irrtievant  Because  the  court 
over  objection  of  defendant  that  the  evidence 
was  irrelevant  allowed  plaintiffs  to  prove 
the  value  of  t3ie  land  in  dispute  in  the  year 
1880.  Because  the  court  allowed  plaintiffs 
to  prove  by  dark  Wilcox  what  he  did  with 
the  $2,600  be  got  from  def aidant  for  the 
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land  BoM  him  In  1889,  and  tbat  he  paid  a 
portion  of  this  money  to  his  brother  Thomaa 
ti.  Wilcox;  the  objection  of  defendant  being 
that  It  was  Irrelevtmt.  and  conld  not  affect 
his  title,  without  notice  thereof  to  him.  Be- 
cause the  conrt,  over  defendant's  objection 
that  the  evidence  was  irrelevant,  allowed 
plaintiff  to  prove  the  omdltlon  of  the  mind 
of  Mrs.  Nancy  B.  Wllcoz  from  1877  to  1889. 
Because  the  coort  allowed  plaintiffs  to  Intro- 
duce the  f(dlowlns  answer  of  one  Clark  to 
hitrarogatorlea:  He  knew  lira  Nancy  B. 
Wilcox  In  bw  lifetime.  Knew  her  since  1877, 
and  considered  her  insane  since  that  time. 
Saw  her  constantly  nntO.  1882.  Then  he 
moved  away  and  saw  her  bnt  very  few 
tlmea  The  objection  of  defendant  to  this 
evidence  was  that  It  was  the  cvinKm^  of  the 
witness  without  stating  the  facts  upon  which 
tbat  opinion  was  founded.  It  appears  from 
the  record  that  no  facts  were  stated  by  this 
witness  touching  his  knowledge  of  the  men- 
tal condition  of  Bfrs.  Wilcox,  other  than  as 
appears  ftom  hla  answer  Just  above  given. 
Because  the  court  allowed  plaintiffs  to  Intro- 
dace  the  tax  returns  of  Olark  Wilcox  and 
Thomas  Ij.  Wilcox  from  to  1881,  show- 
ing the  assessed  value  of  the  land  In  dispute 
by  them;  defendant's  objection  being  tbat 
these  valuations  were  irrelevant  Because 
the  court  ored  In  chargliiff:  "In  these  suits 
the  plaintiffs  must  recover  by  rules  of  law, 
upon  the  strength  of  their  own  title,  and 
not  upim  flie  weakness  of  their  adversaries^ 
Utie.  Hence^  to  enable  tiiese  plaintiffs  to  re* 
cover,  they  roust  show  a  superior  title  in 
tills  case  to  the  aaa  that  Is  shown  by  the  de- 
toidant  Their  tiUe  must  be  stronger  and 
bettor  than  his.  I  charge  you  that  you  shall 
begin  your  Investigation  as  to  the  titie  to 
this  land  on  tlie  part  of  the  jdalntUCs  to  the 
rights  (m  tlie  parf  of  the  plaintiffs  under  the 
decree  rendered  In  1876  upon  a  litigation 
between  Thomas  L.  Wilcox  and  his  wife  and 
children  and  other  children  on  the  one  part 
and  Locklin  J.  Winn  and  WUlhim  S.  Thorap- 
aott  of  tbe  other  part  Whatever  rights  are 
still  In  these  plaintiffs  by  that  decree,  Is  so 
much  In  their  behalf,  and  you  are  to  take 
tiiat  as  established.  For  instance.  If  there 
Is  a  decree  which  arises  out  of  complications 
and  litigatitms  concerning  this  land  that  bad 
taken  place  heretofore,  and  in  the  decree  it 
Is  contained  that  Mrs.  Nancy  Wilcox  and  her 
children  by  Thomas  L.  Wilcox  shall  have 
the  west  half  of  106  as  the  finality  of  every- 
thing that  had  transpired  before,  why  that 
would  place,  so  far  as  that  decree  goes,  tbe 
tide  in  them.  Now,  beginning  there,  they 
must  show  that  they  had  possession  uoder 
that  decree  of  this  lot  of  land,— this  lady,  the 
mother  of  these  children,  and  the  children 
with  her.  It  appears,  and  is  a  conceded  fact, 
and  which  I  may  state  to  you,  that  accord- 
ing to  that  decree  tbe  mother,  Mrs.  Nancy 
Wilcox,  had  a  life  Int««t  In  this  west  half 
of  100,  with  r«naindet  over  these  children; 
and  that  Mrs.  Nancy  Wilcoat  Is  dead,  which, 


of  counc^  tbrows  tbe  remainder  Interest,  the 
title  hi  remainder,  upon  these  children;  and, 
if  their  rights  had  not  beeur-lf  there  was 
nothing  to  legally  Interfere  with  their  rights 
under  It  they  would,  of  course,  have  the 
right  to  have  It  adjudged  that  they  are  tbe 
owners  of  this  lot  of  land,  the  west  half  of 
106;  tbat  Is  to  ny,  tbat  they  have  got  a 
paper  title  to  It  Tbat  decree  has  the  ef- 
fect of  a  deed  of  putting  tbe  title  In  them 
to  that  lot  Well,  but  this  Is  not  sufficient 
for  th«n  to  recover  upoa.  They  must  show 
more  than  that  In  order  to  make  out  In  law 
what  we  call  a  .prima  fade  case,  and  to 
put  It  np<Hi  the  defendant  to  show  that  he 
holds  a  better  title  than  that  which  tbe  plain- 
tiff has  i^wn.  Well,  It  Is  a  rule  of  law 
that  If  one  has  a  deed  to  laud,  and  la  in  pos- 
session undw  that  deed,  tbat  he  would  have 
a  ri^t  to  recover  In  ejectment  as  against 
%  person  who  has  no  better  right  A  deed 
to  land,— and  In  this  ease  a  decree  to  land,— 
defining  the  boundaries  of  tbe  land,  and  a 
possession  under  It  givjs  a  party  a  prima 
facie  right  to  recover.  The  deed— or.  In  this 
case,  the  decree— defines  tbe  boundary,  and 
the  possession  of  any  pwtion  of  the  land 
where  there  Is  a  deed  to  It  defining  the 
boundary  extends  to  the  boundaries.  So  If 
you  shall  believe  from  the  evidence  tbat 
these  partiea  idiow  tUs,— that  they  have  this 
right  under  this  decree,  and  tbat  their  moth- 
er has  been  in  poesessl<m  of  tbat  land  qpon 
that-^then  they  would  have  the  right  to  re- 
corer,  if  nothing  better  was  shown.  And 
in  regard  to  possessimi,  as  It  affects  this 
phase  of  the  case,  and  as  It  m^  affect  oth- 
ers about  which  I  may  charge  you,  they  are 
entitied  to  avail  themselves  of  tbe  posses- 
Btons  of  Th(Huas  L.  Wilcox,  If  you  believe 
from  the  evidence  that  Thomas  L.  Wilcox 
was  In  possession  of  tills  land,  that  It  was 
a  part  of  the  land  tiiat  originally  came  to 
him  In  hla  name  as  trustee  for  his  wife,  and 
that  In  this  settiemoit  he  yldded  up  his' 
claim  to  tbla  portion  of  land,  having  been 
once  In  poasesskm  of  It  So,  where  It  baa 
beoi  a  possefi^n  which  will  create  a  pre- 
scription or  statutory  right  or  the  mere  j^os- 
sessloat  which  will  give  «ie  a  status  in  court 
to  recovor  gainst  a  wnmgdoer,  they  are 
entitied  to  have  counted  in  thebr  behalf  the 
possession  of  Thomas  L.  Wilcox,  and  also 
the  poBsesslon,  as  I  said.  In  tl»msdves." 
Because  the  court  In  the  portion  of  the 
charge  set  forth  In  the  last  paragraph  aliove^ 
charged  that  the  plaintiffs  conld  recover  up* 
(HI  tbe  weakness  of  tbe  defendant's  Utie^ 
and  not  upon  tbe  strength  of  their  own; 
and  that  plaintiffs  might  recover  under  the 
decree  of  187^.  and  a  possession  thereunder, 
provided  no  better  title  was  shown  by  tbe 
defendant;  and  a  possession  which  would 
create  a  prescriptive  right  in  plaintiffs 
would  authorize  the  recovery  against  a 
wrongdoer.  Because  the  court  erred  in  char- 
ging: **S<^  If  you  bellere  that  undw  this 
decree  these  parties  were  In  possession  on- 
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der  it,  or  TbcHxiaB  L.  Wilcox  had  been  in 
possession,  und^  whom  they  dalm,  and 
whose  wife  and  chUdren  they  were,  that 
would  glTe  them  the  rigrht  to  recorer,  unless 
there  was  some  better  right  shown  on  the 
part  of  the  defendant  The  plalntifta  con- 
tend that  they  had  the  title;  that  they  had 
the  poesesalon  for  as  much  as  four  years,— 
a  bona  fide  possession  tor  ralne,  adrerse 
IKMseaslon  of  foar  years  against  this  fl.  fa. 
I  charge  you,  then,  if  the  decree  passes  to 
these  persons  the  title  to  this  land,  thai 
that  they  stand  in  the  relation  ot  purchas- 
ers. The  law  tn  regard  to  this  is  a  statute 
of  limitations  as  against  judgments  to  pro- 
tect bona  fide  purchasers,  who,  if  they  are 
In  for  as  much  as  four  years,  and  are  bona 
fide  for  value,  why  th^  are  protected 
against  the  lien  of  the  judgment  The  lien 
of  the  judgment  is  destroyed  thereby.  The 
defendant  says,  in  regard  to  that  point, 
the  lien  of  the  judgment— tibat  there  was  a 
levy  poidtng  when  they  took  this  i>oases- 
st<Hi,  and  tiiat,  tfaa«fore,  that  is  tnoperative; 
that  four  years  passes,  because  there  was 
that  levy.  I  charge  yon.  upon  the  atitbori- 
ty  of  our  supreme  court,  that  If  a  pecson 
makes  a  levy  vipon  laud,— plaintiff  in  oze- 
cntltm  makes  a  levy  upfm  land,-nand  delays 
to  enforce  that  levy  for  as  much  as  four 
years,  against  one  who  during  that  time  is 
In  poasesslon,  the  parties  are  entitled  to  the 
same  right  as  though  thwe  had  not  been 
any  levy."  Because  the  court  erred  iJX 
charging:  "Tb,ea  the  plfUutlflte  claim  again 
that  in  respect  to  this  deed  which  Mr.  Clark 
Wiloox  has  under  a  guardian's  sale,  that 
that  cannot  avail  the.  defendant,  because, 
aceordlng  to  the  evidence,  as  they  claim,  vir- 
tually Mr.  Thomas  U  Wilcox  ms  .a  pur^ 
chaser  at  his  own  guaidiaa's  sale.  They 
claim  that,  accoi^g  to  the  testimony  of 
Ur.  McCrlmmon,  that  he^  McOrlmmon,  acted 
as  the  agent  of  the  guardian.  Mr.  Thomas  L. 
Wilcox,  and  that  he  made  a  deed  to  Clark 
Wilcox  at  the  request  of  Mr.  Thomas  h. 
WUcoz,  and  that  there  was  no  money  paid 
by  him.  That  would  not  be  operative 
against  Mr.  Wallace,  the  purchaser,  unless 
he  had  knowledge  of  that,  or  notice  of  that 
which  under  the  law  will  charge  one  with 
knowledge;  and  they  claim  that  the  orders 
and  the  deeds  and  the  papers  connected 
with  it  are  sufflclHit  to  put  Mr.  Wallace  up- 
<m  notice,  which  would  be  equivalent  to 
knowledge  that  that  was  the  case,  and  there- 
fore he  cannot  rely  upon  that  deed  from 
McCrtmmon,  as  the  original  purchaser  at 
the  gnardian's  stile,  to  Mr.  Clark  Wilcox, 
and  the  deed  of  Mr.  daric  Wiloox  to  Mr. 
Wallace.  Then  I  charge  you  that  If  you 
shall  believe  from  what  you  find  in  these 
deeds,  and  applying  thereto  the  verbal  evt- 
dwce  that  Is  before  you,  that  there  Is  any- 
thing in  it  to  put  Mr.  Wallace  upco  inquiry, 
tliat  then  he  would  be  charged  with  no- 
tice." Alleged  to  be  cvnw  In  that  it  failed 
ta  define  the  stent  of  the  notice  or  knowt 


edge  upon  the  part  of  the  defendant  of  the 
irregularities  hi  the  sale  which  would  be 
operaUve  against  him  as  a  punAaser,  and 
because  there  was  no  evidence  in  the  case 
which  -  would  authorize  it  Because  the 
court  erred  In  charging:  "And  in  respect 
to  eversrthing— tn  respect  to  an  this,  every 
pbase'M  this  case,  so  fitr  as  it  Is  necessaiy 
to  bring  bfune  to  Mr.  Wallace— Mr.  Wallace 
most  have  notice  In  order  to  affect  him  in 
regard  to  tlieae  deeds.  To  tills  branch  of 
the  eas^  and  to  ev^  other  branch  ot  the 
case,  it  may  be  material.  In  order  tot  you  to 
CMne  to  a  verdict,  that  I  charge  you  that 
he  Is  charged  with  the  recitations  in  the 
deeds,  and  in  the  whole  scope  of  the  deed; 
and  the  decrees  and  everything'  ot  a  paper 
kind  which  applies  to  the  case  that  is  snffl- 
clent  to  put  Mr.  Wallace  upco  notice^  to  put 
him  npon  inquiry,  and  In  that  way,  If  that 
is  tlie  cas^  then  be  would  not  be  a  bona  fide 
purchaser  without  notice;  but.  If  tha«  la 
nothing  there  to  charge  him  with  notice  or 
knowledge  so  tar  as  that  is  concerned,  he 
would  be  protected  in  his  purchase  to  the 
erteat  thai  ft  does  not  give  the  plaintiffs  an 
exclusively  legal  right  against  him,  and  I 
charge  you  in  regard  to  that,  if  you  believe 
that  this  possession  under  this  decree  exists, 
why  that  would  rise  above  all  the  notice  to 
Mr.  Wallace,  and  would  be  effectual  in  favor 
of  tiieae  plaintiffs,  whether  Mr.  Wallace  had 
notice  or  not  Another  point  in  regard  to 
notice  ttiat  Is  claimed,— and  so  I  charge  you, 
—that  If  there  is  any  cramection  with  these 
deeds  from  the  guardian  under  which  it  ap- 
pears, and  yon  are  satisfied  that  there  was 
gross  Inadequacy  ot  price,  that  would  be 
another  circumstance  for  you  to  consider  as 
to  whether  you  would  bring  home  notice  to 
Hr.  Wallftce;  so  as  to  put  him  upon  inquiry; 
and  If  you  find  that  then  he  would  not  be  a 
bona  fide  purchaser.-Hin  innocent  irarchaser, 
—if  you  find  It  la  not  sufficient  to  bring  It 
home,  then  he  would  be  a  Ixma  fide  purchaser 
wltlraut  notice,  and,  so  Car  as  this  guardian's 
deed~is  concerned,  tiie  title  that  came  to  him 
under  It  doesn't  charge  him  with  notice,  and 
the  title  was  In  Mr.  Clark  WUcox,  then  he  would 
be  ^titled  to  have  you  determine  in  his  favor 
upon  that  point"  Because  the  entire  charge 
npon  the  relation  ot  defaidant,  as  a  bona 
fide  purchaser  of  the  land,  to  the  case,  and 
the  notice  ot  knowledge  ot  irr^ularities  in 
the  guardian's  sale,  and  the  deeds  made 
affecting  him  as  a  bona  fide  purchaser,  was 
confused,  and  calculated  to,  and  did,  misdi- 
rect the  jury  In  the  consideration  of  that 
issue.  Error  in  charging:  "The  right  ot 
action  did  not  accrue  to  these  minors,  and 
they  have  got  no  right  until  they  become 
of  age  and  their  mother  dies.  On  the  death 
of  th^r  mother,  the  title  was  cast  on  them, 
because  the  life  estate,  by  that  decree,  is 
tn  her.  There  is  no  limitation  running 
against  either  ot  them.  If  you  brieve  from 
the  evidence  that  the  mother  did  not  die 
until  1S88,  because  that  is  only  tour  years 
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ago;  and,  In  order  to  hftTo  Umltstlon  van 
agalnat  one  u  to  title  to  land,  it  mnBt  be 
at  least  seven  rears,  and  doesn't  ran  against 
minors  until  tli^  become  of  age^  and  does- 
n't run  against  a  minor  wben  they  become 
of  age  until  seroi  yean  after.  &o,  If  70a 
b^ere  tbat  tbe  ages  of  tbese  chlldrmi,  why 
thai  thwe  would  be  no  bar  as  to  time  nptu 
their  right  of  recarecr.  It  IB  claimed  1^  the 
defendant  that  Mr.  Thomas  L.  Wilcox,  the 
guardian  of  these  children,  got  an  order  to 
sell,  and  sold  legally,  and  that  It  passed  the 
title  ont  of  these  children.  I  think  I  char- 
ged yon  tbat  the  plalntUCs  claim  here  that 
Mr.  Wilcox  was  the  purchaser  at  his  own 
sale;  and  If  yon  believe  that  be  was  the 
pnndiaser  at  his  own  sale,  why  that  sale 
would  be  Told,— that  is  to  say,  except  as  to 
somebody  who  purchases  from  him,  or  from 
the  person  In  whom  the  title  was,  who  had 
no  notIce,-and  therefore  you  are  to  look  to 
these  papers,  under  tbe  mles  of  law  I  give 
yon  In  charge^  to  see  whether  it  Is  snfflclent 
to  put  him  upon  notice."  Error  in  char- 
gHag:  "There  la  another  point  that  is  made 
by  the  idalntlffs  her&  Th^  say  that  the 
eridenee-it  Is  deduclble  from  tba  evidence, 
Inferable  from  the  evidence— tbat  this  exe- 
cution that  sold  this  land,  and  under  which 
Mr.  Wallace  became  tbe  purchaser,  was 
really  the  i»operty  of  the  defendant  In  exe- 
cution, Thf»nas  L.  Wilcox.  Mow,  if  yon  be- 
lieve that  there  Is  sufficient  evidence  to  en- 
able yon  to  bdleve  lhat,  why.  thm  they 
could  not  sell  that  to  any  ime  purchasing 
without  that  knowledge,  so  far  as  that  Is 
concerned;  but  In  respect  to  that  matter, 
why  It's  just  like  tbe  nuitter  of  notice,  as  I 
charged  you  in  the  other  case.  If  you  do 
not  think  there  Is  sufBcloat  In  the  case  to 
charge  Mr.  Wallace  with  notice  of  that, 
why,  so  far  as  that  la  concerned,  he  would 
get  a  title,"  Alleged  to  be  wrw,  In  that 
there  was  no  evidence  to  anthwiae  it 

Tbe  grounds  of  tbe  opu>tiQn  were  verified 
with  tbe  qaallflcatloQS  that  exceptions  to 
tbe  charge  should  be  c(«aldered  in  conneo* 
tlon  with  the  whole  charge;  that  cons»t 
to  the  decree  was  based  upon  tike  answer 
of  defendants;  and  tbat  the  lettm  wwe  ad- 
mitted because  considered  exhibits  to  the 
record,  oD  which  appeared  tbe  decree  claim- 
ed to  be  a  consent  decree. 

Candler  &  Thomson  and  John  L.  Hopkins 
&  Sons,  for  plaintiff  in  error.  Geo.  HlUyer, 
John  S.  Candler,  and  D.  C.  McCIennan,  for 
d<^fendants  In  error. 

PER  CURIAM.   Judgment  reversed. 


(93  Oa.  53&) 

ROBINSON  et  al.  v.  STBVEKS. 
(Supreme  Court  of  Oeorgla.   Jan.  2T,  18M.) 
Fkacdulent  Contbtangb  —  Husband  akd  Wifb 

— CONCEALHBNT  O*  LOAS — IMPROPER  RkhaKKS 

or  Attornbt — Cdkb  bt  Instkdctioxs. 
1,  Tbere  was  no  error  in  refusing  to  grive 
In  chante  to  the  jury  propoaitions  of  law  which, 


<0a. 

thou«^  correct  In  the  abstract,  were  not  applica- 
ble to  the  case  nor  authorized  by  the  eTidence. 

2.  No  Inqnirr  being  made  of  her,  it  warn 
no  fraud  by  a  wife,  who  bad  loaned  money  to 
her  husband  for  use  in  his  business,  not  to  dis- 
close to  the  public,  or  to  persons  who  subse- 

auently  credited  him  on  the  faith  of  the  money, 
^e  fact  tbat  she  bad  made  tbe  loan,  or  that 
she  was  his  creditor  by  reason  thereof. 

3.  Tbe  trial  court  having  required  counsel 
for  the  defendant  In  error  to  aesist  from  hia  im- 
proper remarlts  to  the  jury,  when  they  were 
objected  to,  and  having  characterized  the  same 
as  improper,  and  instracted  the  jury  to  disre- 
gard them,  and  not  having  been  requested  to  de- 
clare a  mistrial  on  account  of  their  prejudicial 
effect,  they  were  not  cause  for  settinsr  aside  the 
verdict,  especially  as  the  verdict  was  strongly 
supported  by  the  evidence. 

4.  It  was  not  error  to  exclude  declarations 
of  the  defendant's  husband  and  father,  not 
made  in  her  presence,  tending  to  show  that  the 
money  in  questioD  was  given  to  the  husband, 
and  not  to  her.  As  to  her,  these  declarations 
were  mere  hearsay. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Rail  county; 
Gi  J.  WellbMn,  Judge. 

Action  by  A.  M.  BiAittson  ft  Go.  agiUnst 
liUCy  J.  Stevens.  Judgmort  for  dtfoidant, 
and  plalntltCs  bring  error.  Affirmed. 

S.  G.  Dunlap,  W.  L.  Telford,  and  J.  B. 
Bstes,  for  plaintiffs  In  error.  M.  L.  Smith 
and  H.  H.  Dean,  for  defendant  in  mor. 

SIMMONS,  J.  On  January  22,  1890,  a  bm 
of  sale  expressing  a  conslderatlMi  of  |3,- 
000  was  made  to  Mrs.  Stevens  by  her  hus- 
band, who  was  then  insolvent,  covering  his 
stock  of  merchandise.  SutMequently  an 
equitable  petition  was  brought  against  Mrs. 
Stevens  and  her  husband  and  against  C.  A 
Davis,  her  father,  by  Robinson  St  Co.,  for 
the  purpose  of  setting  aside  the  bill  of  sale, 
and  to  recover  Judgmoit  against  tbe  de- 
fendants for  tbe  amount  of  a  bill  of  goods 
sold  by  the  plaintiffs  to  Steves  in  June, 
18S0,  the  accoant  for  which  fell  due  Janu- 
ary 1,  1890.  Tbe  plaintiffs  claimed,  among 
other  things,  thait  the  goods  were  sold  by 
them  to  Stevens  on  credit,  based  upon  the 
sum  of  (5,(XX>  turned  over  to  bim  by  Davis 
IQ  February,  1889.  with  which  sum  he  went 
into  the  mercantile  business;  and  that  tbe 
bill  of  sale  to  his  wife  was  fraudulent  and 
void  as  against  his  creditors.  The  suit  was 
afterwai-ds  withdrawn  as  to  Davis,  and, 
Stevens  having  confessed  judgment  for  the 
amount  claimed,  the  case  proceeded  against 
Mrs.  Stevras  alone.  Upon  the  second  trial 
of  the  case  a  verdict  was  rendered  in  her 
favor,  and  the  plaintiffs  made  a  motion  tor 
a  new  trial,  which  was  overruled,  and  they 
excepted.  It  appeared  from  tbe  evidence 
at  the  trial  that  the  consideration  ot  the 
bill  of  sale  was  a  debt  of  ^,000  to  Mrs. 
Stevens  from  her  husband;  that^,000t  which 
had  he&n  given  her  by  her  father,  was  loan- 
ed by  her  to  her  husband  to  go  into  busi- 
ness with,  upon  the  agreement  thait  be  was 
to  repay  her  at  such  times  and  in  sucb 
sums  as  she  might  demand;  that  be  return- 
'  ed  $2,000,  and  used  tba  remainder  In  his 
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business,  and  she  took  the  bill  of  sale  In 
payment  of  this  balance,  snbject  to  a  mort- 
gage of  the  same  date  to  Klser  &  Co.  She 
testified  that  this  was  done  In  perfect  good 
faith,  without  any  secret  reservation  there- 
in to  her  husband,  and  without  any  Inten- 
tion to  hinder,  delay,  or  defraud  creditors. 

1.  The  requests  to  charge  set  out  In  the 
third  and  fourth  grounds  of  the  motion  for 
a  new  trial  were  not  in  writing,  and,  eren 
If  they  bad  been,  the  refusal  of  the  court 
to  chaise  aa  requested  would  no<t  be  cause 
for  a  new  trial,  there  being  no  evidence 
which  would  wamnt  the  jury  In  fining 
that  the  bill  of  sale  was  without  a  valuable 
consideration,  or  that  It  was  made  or  taken 
for  the  purpose  of  bindeilng,  delaying,  or 
defrauding  creditors. 

2.  The  court  did  not  err  In  declining  the 
request  to  charge  set  out  In  the  fifth  ground 
of  the  nwUon  for  a  new  trial,  nor  In  char- 
ging the  Jury  as  complained  of  in  the  sixth 
ground.  One  who  lends  moaey  to  another 
Is  under  no  duty,  where  no  inquiry  is  made 
of  him  on  the  subject,  to  disclose  to  the 
public,  or  to  [wraons  who  subsequently  cred- 
it the  debtor  on  the  faith  of  the  money, 
the  fact  that  be  has  made  the  loan,  or  that 
the  borrower  is  Indebted  to  him  on  account 
of  It;  and  a  wife  who  lends  money  to  her 
husband  does  not  stand  upon  a  different 
footing  In  this  respect  from  any  other  per- 
son wbo  lends  money  to  another.  There  la 
no  evidence  In  this  case  that,  prior  to  the 
creation  of  the  debt  sued  upon,  any  In- 
quiry was  made  of  the  wife  in  regard  to  the 
money  In  question,  or  the  husband's  indebt- 
edness to  her,  or  that  she  said  or  did  any- 
thing to  mislead  the  platntifb  or  anybody 
else  In  regard  to  It  Indeed,  it  appears  that 
she  had  no  communication  of  any  Iclnd  with 
the  plalntlfits  or  any  of  their  salesmen  prior 
to  that  time.  The  cases  of  Gorman  v.  Wood, 
68  Ga.  527;  Brown  v.  West,  70  Ga.  201; 
and  Kennedy  v.  Lee,  72  Ga.  39,— rtiled  up- 
on by  counsel  In  support  of  these  grounds 
of  the  motion  for  new  trial,  are  not  in  point 
The  case  of  a  person  who  allows  another 
to  deal  with  specific  pw^ierty  as  his  own, 
and  obtain  credit  from  third  persons  ml  the 
faith  of  it,  and  who  then  claims  that  pro[>- 
«rty  as  against  such  creditors,  ut)on  the 
ground  that  It  is  hie,  and  not  the  prty^erty 
of  the  debtor,  is  altogether  different  from 
the  case  of  one  who  lends  money  or  sells 
prop^y  to  another,  and  does  not  claim  the 
particular  money  or  property,  but  ^mply 
stands  on  his  rights  as  a  creditor. 

3.  Another  ground  of  the  motion  for  a 
new  trial  was  that  counsel  for  the  defend- 
ant, in  his  ailment  to  the  jury,  stated 
that  the  judge  had  set  aside  the  verdict  ren- 
dered agaJnst  Mrs.  Stevens  on  a  former  trial, 
and  this  showed  what  he  thought  of  the 
case.  The  court  did  not  err  in  declining  to 
grant  a  new  trial  on  this  ground.  It  ap- 
pears that  whm  counsel  for  the  plaintiffs 
objected  to  the  remark  the  court  stopped 
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counsel  who  had  made  the  same,  and  stat- 
ed to  the  jury  tliat  it  was  improper,  and 
instructed  them  to  disregard  It  If  counsel 
who  objected  to  the  remark  considered  it 
so  far  prejudicial  that  its  effect  upon  the 
jury  could  not  be  counteracted,  the  proper 
course  was  to  move  that  the  case  be  with- 
drawn from  the  jury,  and  a  mistrial  be  de- 
clared; and,  if  the  court  refused  to  grant 
this  request,  the  refusal  would  be  subject- 
matter  for  review  by  this  court  See  Sall- 
road  Ga  v.  J<dimK»i,  90  Ga.  001(6),  506,  16 
S.  E.  49.  No  soeb  motion  was  made  in 
this  case. 

4.  OUier  grounds  of  the  motion  for  a  new 
trial  are  to  the  effect  thajt  the  court  erred  in 
refusing  to  admit  in  evidence  testimony  as 
to  declaratloiu  of  SteveoB  and  Davis  to  one 
of  the  plaintiffs,  tending  to  show  that  the 
money  in  question  was  a  gift  by  Davis  to 
Stevens  himself,  and  not  to  Mn.  Stevens. 
The  court  did  not  err  In  excluding  this  tes- 
timony. When  this  trial  took  place,  Davis 
and  Stevens  were  not  parties  to  the  case; 
and  as  to  Mrs.  Stevens  the  declarations  were 
merely  hearsay,  not  having  been  made  in 
her  presence,  nor,  k>  Car  aa  aiKteam,  by 
her  authority. 

5.  The  4radict  Is  strongly  supported  by 
the  evld^ce,  and  the  court  below  did  not 
err  in  refusing  a  new  triaL  Judgment  af- 
flrmed. 


CU  Oft.  460) 

FU8SBLL  V.  STATSL 
(Supreme  Goort  of  GeMgia.    Oct  Zt,  189S.) 
CaiviNAL  Fbobbovtiof  —  Impmohimrt  or  Wll^ 

NBSS— Dblat  IK  Prosbodtion— Bxpunation— 

COSTKADICTORT  BTATBMBNTS — INSTSCCTIONB. 

1.  It  appearing  that  the  defense  sought  to 
draw  from  the  fact  that  the  prosecutor  had  de- 
layed the  prosecution  tor  several  months  an  in- 
ference Dnfavorable  to  him  as  a  witness,  there 
was  no  error  in  allowing  him  to  testify  that  the 
prosecation  had  been  thus  delayed  as  the  result 
of  a  consoltatton  hetween  hlnuelf  and  the  so- 
licitor general  and  another  iierson. 

2.  There  was  no  error  in  allowing  a  wit- 
ness to  testify  to  a  confession  which  he  swears 
was  made  by  the  accused  to  a  third  person  in 
the  dark,  although  the  witness  stated  be  did 
not  see  the  accused,  but  only  knew  him  by  his 
voice.  The  testimony  is  admissible,  Its  proba- 
tive value  being  a  qaestion  for  the  jury. 

3.  A  witness  impeached  by  proof  of  con- 
tradictory statements  cannot  be  sustained  by 

Eroof  of  bis  own  declarations,  consistent  with 
is  evidence  at  the  trial,  made  at  other  times 
and  p^ces,  whetiier  prtor  or  subsequent  to  the 
time  of  making  the  contradictory  statements 
imputed  to  him. 

4.  Where  evidence  for  the  accused  tend« 
to  impeach  more  than  one  of  the  state's  wit- 
nesses, the  charge  of  the  court  on  the  subject 
of  impeachment  should  not  be  restricted  to  one 
witness  only,  but  should  be  broad  enough  to 
embrace  all  to  which  the  evidence  applies. 

6.  Except  as  to  points  herein  speciflcally 
ruled,  there  was  no  error. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Irwin  county; 
J.  L.  Sweat,  Jndge. 

Dan  Fussell  was  convicted  of  anon,  and 
brings  error.  Reversed.  ■  ■ 
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The  following  Is  tlie  offidaX  report: 

Dan  FnsBeU  wu  convicted  of  anon,  and 
bU  motion  for  a  new  trial  was  oTermled.  The 
state  prored  b7  Lewis  Mobl^  that  the  stun- 
house  of  Uobley  ft  Ult6heU  was  bnmed,  and 
that  he  saw  defendant  strike  a  match  and  set 
the  house  on  Are.  There  was  other  testi- 
mony to  the  effect  that  the  defendant  T<dim- 
tarUy  admitted  that  he  had  done  the  burning. 
It  also  appeared  that  yrbsa  he  was  prose- 
cnted  for  this  offense  he  left  the  i^ace,  and 
was  brought  bade  from  another  county.  The 
defense  Introduced  testimony  to  Impeach 
Lewis  Mobl^,  by  proof  of  contradictory 
statements,  which  was  met  by  testimony  tend- 
ing to  siQiport  his  credibility. 

The  first  special  ground  for  new  trial  Is 
that  the  court,  over  objection,  allowed  Lewis 
Mobley  to  testify  that  he  consulted  T.  D.  Wil- 
cox and  the  solicitor  general  about  the  caae 
afto-  the  bumlng,and,asare8Dltof  the  ccm- 
versatlon,  delayed  Uie  prosecution  of  the  de- 
fendant; the  objection  being  that  this  was  Ir- 
reterukt  and  Ulegat.  It  appeared  that  the 
burning  took  i^ace  In  December,  1889^  and 
that  the  Indictment  was  found  at  the  next 
April  term  of  the  superior  court  It  seems 
from  the  testimony  of  Mobley,  on  cross-er- 
amluation,  that  he  was  asked  questions  con- 
cerning his  waiting  from  Decemb«  to  AjftH 
to  prosecute  the  defendant,  eta 

Over  objectlcm,  the  court  allowed  Ales.  Mob- 
ley to  testify  that  he  never  saw  Lewis  Mob- 
ley the  night  of  the  burning,  the  objection 
being  that  this  was  irrelevant  and  lllegaL 

Jonas  Pearson  testifl^  that  he  heard  the 
defendant  (who  was  his  cousftt)  make  a  state- 
ment about  this  burning  to  Carrie  Cham- 
bers. He  said  be  did  the  wwk;  that  be  was 
offered  so  much,  but  mly  got  three  dollars 
and  a  half  a  gallon  of  whisky;  that  he  did 
the  burning  of  Lewis  Mobil's  store;  and 
that  he  was  at  Pearson's  Station  "on  the 
scout"  from  that  burning.  On  cross-examina- 
tion he  testified:  "I  passed  by  XHa  [defend- 
ant] and  Carrie  Chambers,  where  they  were 
tallUng.  *  *  *  I  waited  there  about  a  min- 
ute. I  don't  know  how  long  It  had  been  np 
to  that  time  since  I  had  seen  Dan.  It  had 
been  four  or  five  years.  I  did  not  speak  to 
him.  *  •  •  I  never  went  to  shake  hands 
with  my  coosln  Dan.  I  did  not  really  know 
«-ho  he  was.  I  only  recognized  hfs  voice. 
They  were  not  by  the  firelight  They  were 
off  in  the  dark.  •  •  •  Q.  When  did  you 
find  out  that  It  was  Dan  PusscU  talking  that 
Dight?  A.  On  Sunday  morning,  about  eight 
o'clock.  •  •  *  He  was  talking  to  CaiTie 
Chambers.  •  *  *  He  and  Carrie  were 
standing  there  talking,  and  after  he  left 
•  •  •  Carrie  Chambers  says, 'Did  you  know 
that  man?  You  ought  to  know  him.  That  Is 
Dan  Fussell.'  She  says,  'Didn't  you  know  him 
last  night,  when  you  passed  him?'  I  says: 
't  recognized  his  voice.  I  did  not  know  his 
^ce.  I  could  not  see  his  faca'"  The  defend- 
ant moved  the  court  to  exclude  from  the  jury 
what  the  witness  had  testified  he  heard  the 


dtfendant  say  to  Oacrle  Obambm  about  the 
burning,  upon  the  ground  that  the  witness 
derived  hbi  knowledge  as  to  the  person  who 
made  the  statement  from  hearsay  evidence, 
to  wit  what  Carrie  Cumbers  told  him  th« 
next  moi'ning.  The  motion  was  overruled. 

Over  objection,  the  court  allowed  Julia 
Graham  to  testis  tar  the  state:  "I  was  hal- 
looing and  takliv  on  about  the  burning,  and 
Lewis  Mobley  said:  'Hush.  I  know  who 
burnt  It  Dan  Fussell  burnt  It'  We  were 
going  to  Idle  house  when  Lewis  told  me  that" 
And  Mary  MoUey  to  testify:  "On  night  of 
burning,  Lewis  Mobley  had  a  conversation 
with  me  and  my  brother  George.  He  told 
Gre(»^togo  home  and  put  on  hia  clothes,  and 
go  nunt  np  Dan  Fussell.  and  kill  him,  because 
he  saw  Mm  set  the  house  on  flre.  When  we 
got  back  to  the  house,  Gewge  was  gone." 
And  Uobort  Mobley  to  tesUfy  that,  next  day 
after  the  burning,  Lewis  went  to  his  honse, 
and  told  him  that  Dan  Fussell  bod  burnt  his 
house  down,— burnt  his  .store;  that  he  saw 
him;  that  the  reason  be  did  not  run  onto  htm 
was  because  he  had  a  gun,  and  the  man  that 
would  do  audi  tmslneBs  as  that  would  kill 
a  man.  The  objectltm  was  that  this  was  hear- 
say and  Illegal  testimony.  It  seems  to  have 
been  offered  and  admitted  la  answer  to  tes- 
timony  tending  to  prove  c<mtradictwy  state- 
ments by  Lewis  MoUey.  After  it  had  been 
before  ttie  Jury  for  .about  a  day,  the  cour^  on 
excluding  similar  testimony  offo'ed  by  the 
state,  said:  "Gentlemen  of  the  Jury,  the  court 
Instructs  you  that  all  such  testimony  as  may 
have  beok  admitted,  here  befwe  you,  offoed 
by  the  stat^  showing  statements  made,  not 
at  the  scene  of  the  burning,  and  not  at  the 
time  and  place  where  the  deCense  has  intro- 
duced proof  that  he  made  oonfradlctwy  state- 
ments, the  court  Instructs  you  that  such  tes- 
timony is  ruled  out  and  excluded  from  your 
conrddMUtion,  and  you  are  not  authorized  to 
consider  It"  The  motion  for  new  trial  as- 
signs error  upon  the  admission  of  the  testi- 
mony objected  to,  and  alleges  that  this  rul- 
ing and  instruction  of  the  court  to  the  jury 
wtxe  error,  and  that  such  Instruction  was  not 
sufficlmt  to  dissipate  the  effect  produced  on 
the  minds  of  the  Jury  by  the  Illegal  testimony. 

The  court,  In  charging  the  Jury,  gave  this 
further  Instruction:  "In  this  case,  gentle- 
men of  the  Jury,  In  reference  to  this  mat- 
ter of  Impeachment,  the  court  desires  again 
to  call  the  attention  of  the  Jury,  at  this  time, 
to  the  fact  that,  when  an  effort  has  been 
made  to  Impeach  a  witness  by  proof  of  con- 
tradictory statements  made  by  him,  that 
you  only  are  to  consider  such  testimony  as 
was  not  ruled  out  by  the  court  and  ex- 
cluded from  your  consideration,  or  such 
evidence  ottered  by  the  prosecution  to  sus- 
tain such  witnesses  as  went  to  show,  or  tend- 
ed to  show,  that  at  the  scene  of  the  burning, 
at  that  time  and  place,  the  witness  In  fact 
did  not  make  the  conflicting  statement  dis- 
puted by  him,  and  the  fact  that  he  made  such 
statement  at  that  time  were  considered  with 


Digitized  by  Google 


Gaj  FUaSELL 

his  testimony  before  yon.  But,  In  reference 
to  their  showing  contradictory  statements 
made  by  him  at  any  other  time  and  place,  that 
only  so  far  as  his  testimony  shows,  at  those 
times  and  places,  that  he  had  madethese  con- 
tradictory statements,  disputed  by  him,  and 
had  made  statements  then  and  there  consist- 
ent with  statements  made  by  him  on  the 
trial  of  the  case,  that  only  and  that  far  and 
in  that  respect  are  you  to  consider  the  tes- 
timony which  was  delivered  by  the  various 
witnesses  upon  that  subject;  and  you  are  not 
to  consider  any  testimony  of  any  witness 
showing  that  at  other  times  and  places,  other 
than  at  the  scene  of  burning,  and  at  the  times 
and  places  as  claimed,  that  other  parties  were 
present  who  testified  to  contradictory  state- 
ments made  by  the  witness  sought  to  be  Im- 
peached. AH  other  times  and  places  to  which 
the  testimony  has  referred  have  been  ruled 
out  and  you  will  not  consider  the  testimony 
of  any  witness  that  may  have  testified  before 
you  as  to  these  matters."  The  defendant  al- 
leges that  this  charge  was  an  Improper  stato- 
ment  of  the  rules  of  law  applicable  on  the 
subject,  and  that  It  Is  abstruse,  recondite, 
ambiguous,  and  misleading  to  the  Jury. 

The  court  charged:  "Now,  in  this  case, 
gentlemen  of  the  Jury,  It  Is  contended  by 
the  defense  that  they  have,  In  the  manner 
pointed  out  by  this  law  which  the  court  has 
given  you  in  charge,  successfully  Impeached 
one  of  the  main  witnesses  for  the  prosecu- 
tion, by  disproving  facts  testified  to  by  him; 
by  proof  of  contradictory  statements  made 
by  him  as  to  matters  rdevant  to  his  testi- 
mony In  this  case.  You  will  look  to  the  testi- 
mony as  to  that  matter,  and  determine  for 
yourselves  how  far  such  Impeachment  has 
been  successful."  This  ground  avers  that 
counsel  for  defendant,  in  arguing  the  de- 
fendant's case  before  the  Jury,  did  not  as- 
sume the  position  that  one  witness  only  of 
the  state  had  been  Impeached  by  the  de- 
fense, but  Insisted  during  the  argument  to 
the  Jury  that  several  of  the  state's  witnesses 
had  been  contradicted  by  the  witnesses  of 
the  defendant.  Therefore,  movant  alleges 
that  said  charge  of  the  court  to  the  Jury 
was  erroneous;  that  It  was  an  intimation 
by  the  court  of  an  opinion  as  to  the  eCCect 
of  the  testimony  of  defendant's  witnesses 
as  Impeaching  evidence.  It  restricted  the 
effect  of  the  impeaching  testimony  of  the 
defense  to  one  of  the  state's  witnesses  only, 
and  Intimated  an  opinion  as  to  what  had  and 
had  not  been  shown  by  the  evidence  for  the 
defense  with  reference  to  the  Impeachment 
and  contradiction  of  the  state's  witnesses. 

Error  Is  assigned  on  the  refusal  of  the 
court  to  chaise  thus:  "A  witness  who  is 
impeached  by  being  shown  to  have  testified 
knowingly  and  willfully  false  to  a  material 
or  Immaterial  fact  In  the  case  In  which  he 
Is  sworn,  cannot  be  sustained  by  proof  of 
general  good  character."  The  court  char- 
ged: "If  a  witness  swears  willfully  and 
knowingly  false,  even  to  a  collateral  fact. 
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his  testimony  ought  to  be  rejected  entirely, 
imless  It  be  so  corroborated  by  circumstan- 
ces or  other  evidence  as  to  be  irresistible. 
But  likewise.  In  this  connection,  the  court 
charges  yon  that  if,  from  the  testimony  sub- 
mitted to  you,  you  shall  be  satisfied  that  a 
witness  has  been  shown  to  have  willfully 
and  knowingly  sworn  falsely  to  any  mate- 
rial fact  In  the  case,  that  then.  Independent 
of  proof  of  good  character,  and  regardless 
of  that,  provided  you  shall  be  satisfied 
from  the  testimony  submitted  to  you  that 
the  witness  has  been  shown  to  have  testified 
falsely,  that  you  would  be  authorized  to  dis- 
regard the  testimony  of  such  witness  entire- 
ly, and  to  give  it  no  place  in  your  Investiga- 
tions. Where  It  Is  sought,  gentlemen  of 
the  Jury,  to  impeach  a  witness,  and  likewise 
to  sustain  a  witness,  it  is  a  matter,  after  all, 
for  the  Jury  to  determine  for  themselves  as 
to  how  far  the  eCTbrt  to  impeach  baa  beoi 
successful,  and  as  to  how  far  he  has  been 
sustained,  or  as  to  what  weight,  if  any,  th^ 
will  give  to  the  testimony  of  such  witness 
in  their  Investigation  for  the  purpose  of  as- 
certaining the  truth  in  the  case.**  The  de- 
fendant alleges  that  this  charge  is  more 
teTorable  to  the  state  than  to  defendant, 
and  that  It  was  misleading,  amblgnous,  and 
erroneous. 

Error  Is  assigned  on  this  charge:  '*If  your 
finding  be  that  of  guilty,  the  form  of  your 
verdict  will  be,  *We,  the  Jury,  find  the  de- 
fendant guilty.'  If  you  believe  from  the  tes- 
timony, under  the  rules  of  law  tiiat  I  have 
givffli  you,  that  the  defendant  is  not  guilty, 
the  form  of  your  verdict  wUl  be,  'We,  the 
Jury,  find  the  defraidant  not  guilty.'  And, 
in  either  even^  date,  and  let  one  of  your 
number  sign,  your  verdict,  as  foreman.  Take 
this  tedlctmen^  and  enter  upon  the  ctmstd- 
eratlon  of  the  case." 

"E.  D.  Graham,  for  plaintiff  In  error.  Tom 
Eason,  Sol.  Gen.,  and  HInes, .  Shubrlck  & 
Fdder.  for  the  State. . 

BLECKLEY,  O.  J.  1.  The  arson  for  which 
the  accused  was  Indicted  was  committed  by 
burning  the  storehouse  of  Mohley  &  Mitchell, 
a  copartnership.  Lewis  Mobley,  one  of  the 
firm,  testified  that  he  saw  the  accused  strike 
a  match  and  set  the  house  on  fire.  This  oc- 
curred In  December,  and  it  seems  that  no 
steps  to  prosecute  were  taken  until  the  fol- 
lowing April.  The  court  allowed  him  to  ex- 
plain the  delay,  and  the  explanation  given 
was  that  he  had  consulted  one  T.  D.  Wlicox 
and  the  solicitor  general,  and  that  the  delay 
was  the  result  of  this  consultation.  There 
was  no  error  In  allowing  the  witness  thus  to 
explain  the  delay.  As  he  professed  to  have 
seen  the  offense  committed,  it  would  natural- 
ly raise  the  Inquiry  why  be  had  not  sued 
out  a  warrant  at  once,  and  caused  the  guilty 
person  to  be  arrested.  The  direction  taken 
by  the  cross-examination  of  the  witness  Indi- 
cated that  the  defense  sought  to  draw  from 
the  delay  an  inference  unfavorable  to  the' 
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credibility  of  tbe  witness.  The  explanation 
given  would  tend  to  rebut  or  ke^  down  this 
Inference.  For  tbat  pnrpoae  it  was  legiti- 
mate. 

2.  The  witness  Jonas  Pearson  overheard 
a  conversation  between  the  accused  and  Car- 
rie Chambers.  In  which  tiie  former  admitted 
that  he  did  Uie  baniln&  and  was  paid,  for 
doing  It,  three  dollars,  and  a  half  gallon  of 
whisky.  The  witness  recognized  the  accused 
by  his  voice,  the  conversation  being  carried 
on  In  the  duk.  The  motion  to  exclude  the 
evidence  upon  the  ground  that  tlie  witness 
derived  his  Imowledge  as  to  the  parson  who 
made  the  statement  ftom  Curie  Chambers, 
the  next  morning,  was  correctly  denied,  for 
this  motion  assumed  that  the  witness,  in  the 
course  of  his  cross-examination,  receded  from 
his  testimony  that  he  recognised  the  accused 
by  his  volo^  whereas,  as  we  thbilc,  he  meant 
to  adhere  to  that  testimony,  and  in  no  wise 
qualify  it  The  Jury  would  know  how  to  es- 
timate the  difference  between  identification 
made  by  vision  and  that  made  by  the  sense 
of  hearing,  together  with  a  previous  ac- 
quaintance with  the  voice  of  the  speakcar. 

8.  The  Code  (section  S875)  declares,  "a  wit- 
ness impeached  by  proof  of  contradictory 
statements  mi^  be  sustained  by  proof  of 
general  good  character,  the  effect  of  the  evi- 
dence to  be  determined  by  the  Jury";  a  pre- 
vious section  @871)  sayii^  he  may  be  Im- 
peached "by  proof  <a  cwtradlctoiy  state* 
ments  previously  made  by  hinj  as  to  matters 
rdevant  to  his  testimony  and  to  the  case." 
The  witness  Lewis  Uobley  was  impeai^ed 
by  proof  of  contradictory  statements,  and  tibe 
court  admitted,  perhaps  for  the  purpose  of 
sustaining  lilm,  evidence  of  other  statemmts 
which  were  consistent  with  his  evidence  at 
the  trlaL  This  was  errw.  Before  the  trial 
was  concluded  the  court  dlscovovd  the  error, 
uid  endeavored  to  correct  It  by  certain  in- 
stmctiouB  to  the  Jury,  which  are  set  out  In 
the  reporter's  statement '  We  thln^  these  in- 
BtrucUons  were  not  sufficiently  Qped'flc.  They 
left  the  Jury  to  determine  .what  evidence  was 
ruled  out  or  withdrawn,  whereas  the  court 
should  have  specified  in  detail  the  withdrawn 
evidence,  and  should  liave  hod  it  eliminated 
from  the  brief  or  notes  of  the  evidence,  so 
that  the  Jury  could  have  made  no  mistake  as 
to  what  was  left  for  their  consideration. 
Touching  the  inadmissibility  of  the  evidence, 
see  Oailroad  Ca  v.  Oaks,  62  Go.  410,  and  Me- 
Cord  V.  State,  83  Ga.  531, 10  S.  E.  437. 

4.  In  charging  the  Jury,  the  court  dealt 
with  the  Impeachment  of  witnesses  as  if 
thero  had  been  evidence  tending  to  impeach 
one  of  the  state's  witnesses  only,  the  lan- 
guage used  being  this:  "Now,  In  this  case, 
gentlemen  of  the  Jury,  it  Is  contended  by  the 
defense  that  they  have.  In  the  manner  point- 
ed out  by  this  law  which  the  court  has  giv- 
en you  in  charge,  snccessfully  impeached  tme 
of  the  main  witnesses  for  the  prosecution  by 
disproving  fw^ts  testified  ta  by  him;  by  proof 
of  contradictory  statements  made  by  him  as 


to  matters  rdevant  to  hla  testimony  In  tUv 
case.  Ton  will  look  to  the  testimony  a«  to- 
that  matter,  and  determine  for  yourselvea 
how  far  soch  Impeachment  has  been  success- 
ful." The  recital  of  facts  contained  in  the- 
motictn  for  a  new  trial  Is  duly  verified  by  the 
Judge.  One  of  these  recitals  is  that  "counsel 
for  defendant,  In  uguing  the  defendant's  casa 
before  the  Jury,  did  not  assume  the  position- 
that  one  witness  only  of  the  state  had  beea 
ImpeacOied  by  the  d^ense^  but  insisted,  dnr- 
ing  ttie  argument  to  the  Jury,  that  several 
of  the  state's  witnesses  had  beiien  omtradict- 
ed  by  the  witnesses  fOr  the  defendant"  On 
looking  to  the  btiet  of  evidence,  we  find  that 
the  Jury  might  have  been  Justified  in  con- 
sidering more  than  one  of  Uie  state's  wit- 
nesses as  discredited.  This  being  so,  the 
charge  on  the  subject  of  Impeachment  should 
not  have  been  restricted  to  one  only,  but 
should  have  be&x  brood  oiough  to  embrace 
all  to  whom  the  impeaching  evidence  could 
have  fairly  been  applied. 

0.  Except  In  admitting  evidence  as  to  what 
was  said  by  the  witness  Lewis  Mobley,  tend- 
ing to  corroborate  what  he  swore  at  the  trial, 
and  In  not  afterwards  withdrawing  it  from 
the  Jury,  in  such  definite  terms  as  to  pre- 
clude the  possibility  of  mistake  concerning  it. 
aud  except  in  charging  the  Jury,  as  above  set 
out,  in  terms  too  narrow,  on  the  subject  of 
Impeachment,  we  discover  no  error  commit- 
ted by  the  court,  but  for  these  errors  there 
ought  to  be  a  new  trial.  Judgment  reversed. 


ATLANTA  GONSOL.  ST.  KT.  CO.  v.  HARD- 
AGE. 

(Supreme  Court  of  Oeosiia.    Oct  24.  1893.) 
AOTioir  AAAiNSV  CABHisa  —  Waovflvin.  EUsorioir 

or  pASaBKOBB— EtIPBROS— DAMA9BB. 

1.  It  appearing  tbat  the  conductor  of  de- 
fendant's car  was  informed  that  the  plaintiff 
and  her  child  were  Bick  when  they  boarded  the 
car,  there  waa  no  error  in  allowing  the  plaintitt 
to  testify  that  she  took  the  car  because  of  the 
sickness  of  herself  and  child,  or  that  her  hus- 
band desired  her  to  take  the  car  for  this  reason. 

2.  There  was  no  error  In  allowing  the 
plaintiff  to  teati^  that  at  the  place  where  she 
was  ejected  from  the  car  there  was  no  pro- 
tection for  ladies  or  strangers,  with  reference 
to  the  police,  although  the  absence  of  such  pro- 
tection was  not  allerred  in  the  declaration. 

3.  In  an  action  by  a  married  woman  against 
a  common  carrier  for  wrongful  expuldon  from 
a  car,  section  3006  of  the  Code  may  apply,  both 
in  letter  and  spirit;  but  the  terms  of  section 
30<>7  are  not  literally  applicable,  though  the 
principle  of  the  section,  except  as  to  consider- 
ing the  worldly  circumstances  of  Ihe  parties,  is 
applicable  in  so  far  as  injury  to  the  feelings  is 
concerned- 

4.  In  view  of  the  erldeace  in  the  record.  It 
was  error  for  the  presiding  judge  to  nkake  no 
allusion  whatever  to  any  issue  between  the 

ElaintifF  and  the  defendant  and  none  whatever 
>  any  defense  which  might  be  embraced  In  the 
evidence. 

5.  A  request  to  charge  that  "the  jury  must 
find  a  verdict  on  the  acts  of  neffligeuce  alleged 
in  the  declaration"  is  susceptible  -of  being  mis- 
understood. Had  the  request  been  to  ehaxm 
that  there  could  be  no  verdict  for  the  plaintiff 
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based  on  a.nj  negliftence  not  lUlesed  ill  the  dec-' 
laratlon,  it  shonld  have  been  glTen, 
(Syllabofl  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Weetmoreland,  Judge. 

Action  by  LlUie  J.  Hardage  agalnet  the 
Atlanta  Ck}nsolldated  fittreet-Railway  Com- 
pany. Judgment  for  plaintlft,  and  defend- 
ant brings  error.  Reversed. 

N.  J.  &  T.  A.  Hammond,  far  plaintUT  In 
error.  Hutchesoi  &  K^,  for  defendant  in 
oror. 

BLECKLET,  a  J.  1,  2.  We  faU  to  see 
that  there  was  any  eaewt  In  admitting  evi- 
dence. The  conductor  was  InfOTmed  that 
the  plaintlCC  and  her  child  were  sick  when 
they  boarded  the  car.  Sorely,  it  was  com* 
petent  for  her  to  testify  that  she  took  ttie 
car  because  of  the  sickness  of  herself  and 
chUd,  or  that  for  this  reason  her  husband 
desired  her  to  take  the  car.  If  It  was  a 
tact  she  and  her  child  were  sick,  and 
the  conductor  Imew  it,  why  should  this  not 
go  before  the  Jury?  If  they  were  sick'  peo- 
ple, they  were  entitled  to  be  treated  as  such, 
the  conductor  knowing  of  their  condition. 
It  Is  true  that  whether  the  sickness  con* 
stltuted  the  motivo  for  going  by  the  cars  or 
not  was  of  little  consequence,  but  It  was 
mtt  wfac^  Irrelevsnt,  iDssmucb  as  It  serred 
to  account  for  the  plaintiff's  presence  on  the 
car.  and  her  rdatlon  to  the  company  as  a 
IHiasatger.  Th»  declaration  did  not  allege 
that  at  the  idace  when  the  plaintiff  was 
ejected  there  was  no  police  protecdon  tcr 
ladies  or  strangers,  but  it  wa^  competent  to 
proTe  this  fact,  not  to  show  any  negligence 
or  misconduct  on  the  part  of  the  defendant, 
but  to  show  the  actual  condition  in  wttlch 
the  plaintiff  was  placed  by  the  acts  of  neg- 
Ilgence  or  misconduct  which  were  alleged. 
The  absence  of  police  protection,  though  not 
Imputable  In  any  respect  to  any  omission  of 
duly  on  the  part  of  the  defendant,  would 
throw  some  light  ou  the  mental  distress  and 
suffering  which  the  plaintiff  probably  un- 
derwent when  she  was  ejected,  and  Immedi- 
ately thereafter  during  the  time  she  was  ob- 
liged to  remain  alone  In  a  sparsely^populat- 
ed  and  unprotected  neighborhood.  It  surely 
cannot  be  necessary  to  allege  all  the  sur- 
roundings which  may  serve  to  aggravate 
an  Injury,  In  order  to  have  them  admitted 
In  evidence  at  the  trlaL 

3.  The  court  charged  the  Jury  as  follows: 
"In  some  torts  the  entire  Injury  Is  to  the 
peace,  happiness,  or  feellogs  of  the  plaintiff. 
In  such  cases,  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened  con- 
science of  Impartial  Jurors.  The  worldly 
circumstances  of  the  parties,  the  amount  of 
bad  faith  In  the  transaction,  and  all  the  at- 
tendant facts  should  be  weighed  by  the 
Jury.  In  every  tort  there  may  be  aggravat- 
ing circumstances,  either  in  the  act  or  the 
Intentitm;  and  in  that  event  the  Jury  may 


give  additional  damageB,  ^Bier  to  deter  tlie 
wrongdoer  from  repeating  the  tiespass,  or 
as  compaisalion  for  the  wounded  feelings 
of  the  plalntUT."  This  charge  is  complain- 
ed of  because,  tinder  the  facts  in  the  case, 
as  alleged  and  proved,  there  were  no  aggra- 
vating circumstances  elthw  In  the  act  or  the 
intention  of  the  parties  who  acted  for  the 
defendant,  and  there  was  no  ground  for 
finding  punitive  damages.  The  language 
of  the  charge  la  found  verbatim  in  the  Oode, 
but  the  two  sections  quoted  from  are  pre- 
sented in  their  inverse  order.  SecUim  8066 
reads  thus:  **In  every  tort,  there  may  be 
aggravating  circumstances  either  In  the  act 
or  the. Intuition,  and  in  that  event,  the  Jury 
may  give  additional  damages  either  to  detw 
the  wrong  doer  from  repeating  the  trespass, 
or  as  comp«isatl(m  for  the  wounded  feel- 
ings of  the  plaintiff."  This  section  applies 
to  the  case^  both  In  letter  and  In  ^Izit.  Ac- 
cording to  the.  plaintiff's  evidence,  b&  tere 
had  been  inld  tor  a  passage  to  the  end  of 
the  line.  She  and  ber  Infant  were  both 
sick.  Th^  were  put  off  the  conducts, 
without  any  reason  or  Justlflcation  what- 
ever, before  the  end  of  the  line  was  readied, 
and  when  it  was  about  a  mile  distant  It 
does  not  antear  what  the  ctmductiv's  Inten- 
tl<m  was,  but  the  act  Itself  was  an  outrage. 
It  was  a  gross  vlolaticm  of  the  duty  of  the  car- 
rier, and  a  gross  disregard  of  the  rights  of 
the  passenger.  The  part  of  the  charge  taken 
from  section  3067  of  the  Code  Is  In  these 
words:  "In  some  torts  the  entire  injury  Is 
■  to  the  peace,  happiness  or  feelings  nt  the 
plaintiff.  In  such  case  no  measure  uf  dam- 
ages can  be  prescribed  except  the  enlight- 
ened conscience  of  Impartial  jurors.  The 
worldly  circumstances  of  the  parties,  the 
amount  of  bad  faith  In  the  transaction,  and 
all  the  attending  circumstances  should  be 
weighed."  The  letter  of  this  section  does 
not  apply,  for  where  a  common  carrier 
wrongfully  expels  a  passenger  the  entire  in- 
jury is  not  to  peace,  happiness,  or  feelingB. 
A  part  of  the  Injury  constats  in  the  vlolatiim 
of  a  public  dut7  by  the  carrier,  and  in  the 
Inconvenience  and  delay  occasioned  tite  pas- 
senger. But  the  principle  of  this  section, 
except  as  to  considering  the  worMiy  circum- 
stances of  the  parties,  la  applicable  both  as 
to  the  measure  of  damages  on  account  of 
woimded  feelings,  and  the  weighing  of  ail 
the  attendant  facts,  Including  the  presence 
or  absence  of  tiad  faith.  In  estimating  dam- 
ages for  Injury  to  the  feelings,  whether  the 
entire  injury,  or  only  a  part  of  it,  cbnslsts 
of  that  element,  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened  em- 
science  of  Impartial  Jurors.  The  charge  was 
inapplicable  and  erroneous  In  so  far  as  It 
made  any  reference  to  the  worldly  circum- 
stances of  the  parties.  Railroad  Co.  v. 
Homer,  73  Ga.  251. 

4.  The  eighth  ground  of  the  motion  for  a 
new  trial  is  well  founded.  It  complains 
that  "the  court  erred  fn  falling  to  state  to 
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the  jnry  tbat  tbe  def^dant  denied  the  al- 
legations of  tbe  pl&lntur,  and  did  not  state 
to  the  Jury  the  Issnes  made  by  the  pleadings 
aad  tbe  evidence,  and  did  not  charge  the 
jury  the  defendant's  side  of  the  case."  Tbe 
whole  charge  Is  In  tbe  record.  It  contains 
no  alluBl(Hi  to  any  Issue  between  tbe  par- 
ties, nor  to  any  defense  set  np  or  sought  to 
be  established.  It  submits  to  the  Jury  the 
plaintltTs  side  of  tbe  case  alone,  and,  except 
In  finally  Instructing  as  to  the  form  of  tbe 
verdict,  It  Ignores  any  possibility  of  a  find- 
ing In  ftiTor  of  the  defendant.  On  looking 
to  the  erldence,  we  discover  tbat  It  was 
legally  possible,  under  an  appropriate 
charge  of  the  court,  for  the  jury  to  arrive 
at  a  conclusion  that  tbe  case  was  wen  de- 
fended. The  evidence  was  clear  that  at  tbe 
time  of  tbe  alleged  misconduct  tbe  defend- 
ant had  only  nine  conductors  In  Its  employ- 
ment who  ran  on  the  particular  line  upob 
which  tbe  alleged  tort  was  committed.  All 
of  these  were  examined,  and  the  motormau 
who  ran  the  car  on  which  the  plaintiff  said 
she  was  a  passenger  was  also  examined.  If 
the  evidence  of  these  10  witnesses  was  true. 
It  was  scarcely  possible  tbat  tbe  plaintiff 
had  any  cause  of  action.  She  was  the  only 
witness  as  to  tbe  misconduct  complained  of, 
and  there  was  enough  conflict  between  her 
evidence  and  that  submitted  in  behalf  of  tbe 
defendant  to  render  necessary  at  least  some 
reference  In  the  charge  of  tbe  court  to  tbe 
case  made  by  tbe  defendant.  We  doubt  not 
It  was  an  Inadvert^ce  on  the  part  of  tbe 
presiding  judge  not  to  have  mentioned  the 
defendant's  side  of  tbe  case  at  all,  but  It 
was  certainly  an  error  of  sufficient  magni- 
tude to  require  a  new  trlaL 

6.  Tbe  request  to  cha^  that  "the  jury 
must  find  a  verdict  on  the  acts  of  negligence 
alleged  In  tbe  declaratloD"  was  properly  re- 
fused. Tbe  declaration  was  not  based  on 
mete  ne^^lgence.  It  allied  actual  ejection 
from  the  car.  Donbtleaa,  the  inirpoBe  of 
tbe  request  was  to  exclode  a  finding  for  tbe 
plaintiff  based  on  any  negUgwce  not  alleged 
in  the  declaration.  Had  the  request  been 
BO  ^ped  as  to  convey  ttala  Idea,  It  should 
have  been  ^ven.  In  view  of  the  facts  of 
tbe  case.  It  was  subject  to  be  mlsundwstood 
and  misapplied.   Jndgment  rereaened. 


(S8  Ga.  -m) 

DBNHAM  V.  WALKER. 

(Supreme  Court  of  Georgia.    Dec.  18,  1883.) 

CoNDinoK  iM  Dkbd  —  Fatmbxt  or  Ankcitt  — 
BIjl:(Sbb  of  Pekpormakos — Effect  or  Btip- 
Di.ATiosa— Parol  Evidescb. 

l.nic  condition  anbaequent,  as  expressed 
In  a  deed  conveying  an  estate  in  fee  eimnle,  be- 
ing tbe  payment  of  a  certain  annuity  oy  tbe 
^ntee  to  tiie  grantor  on  a  given  day  in  each 
year  dufing  the  life  of  the  grantor,  the  condi- 
tion was  not  broken  so  long  as  the  annuity  was 
not  in  arrears;  and  nntil  the  condition  was 
tooken  the  grantor  had  no  right  to  re-enter  as 
for  a  forfeiture,  and  oo  cause  of  action  to  can- 
cel the  deed  as  a  cloud  upon  his  title. 


2.  The  annuity,  althou^  payable  In  mon- 
ey, could  be  discharged  by  payment  otherwise, 
by  mutual  stipulation  and  consent;  and  if  the 
grantor  agreed  to  take,  and  did  take,  the  rents 
and  profits  of  the  premises,  prodaced  by  bis 
own  management  and  superintendence  of  the 
property,  in  lieu  of  tile  annuity  sne<rtfied  la  the 
deed,  this  was  a  discharge  as  to  all  installments 
of  the  aDQuil7  which  became  payable  for  those 
years  covered  by  payments  of  the  annuity  in 
this  manner. 

S.  Parol  evidence  Is  admissible  to  show 
that  an  annuity  payable  in  money  was,  during 
certain  years,  actually  paid  by  allowing  the 
annuitant,  ander  a  parol  agreement,  to  take 
charge  of  the  premises,  rent  them  out  for  all 
he  could  get,  whether  more  or  less  than  the  an- 
nuity, and  take  the  whole  income;  be  having 
In  fact  so  done,  and  Ihereby  executed  the  parol 
agreement,  In  so  far  as  It  applied  to  the  time 
which  had  elapsed  when  the  entry  for  nonpay- 
ment  was  made. 

4.  The  questions  snbmitted  to  tbe  jury  cov- 
ered the  merits  of  the  ctmtroversy.  and  tiiere 
was  no  error  in  not  aubmitting  other  gneations 

Sroposed.    The  evidence,  though  directly  oon- 
icting,  warranted  the  findings,  and  there  was 
no  error  in  denying  a  new  trial. 

5.  Error  or  the  court  in  decreeing  upon  a 
verdict  is  no  cause  for  a  new  trial,  and,  there 
being  In  tbe  bill  of  exceptions  no  assignment  of 
error  in  the  decree  Itself,  the  decree  u  not  un- 
der review. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty;  H.  C.  Rooey,  Judge. 

Petition  by  one  Denbam  for  the  cancella- 
tion of  a  deed,  and  for  an  injunction  against 
William  L.  Walker.  Judgment  for  defend- 
ant, and  CaiTle  Denbam,  executrix,  substi- 
tuted In  place  of  tbe  original  plaintiff,  brings 
error.  Affirmed. 

Tbe  following  Is  tbe  official  report: 

The  grounds  of  the  motion  for  new  trial. 
In  addition  to  those  allcglug  that  lue  ver- 
dict Is  contrary  to  law  and  evidence,  are  as 
follows:  That  the  court  erred  In  allowing 
tbe  defendant  and  bis  wife  to  testify  that, 
some  10  days  after  the  execution  and  deliv- 
ery of  the  deed,  he  and  the  plaintiff  entered 
Into  a  new  contract,  not  In  writing,  by  which 
it  was  agreed  that  the  plaintiff  would  take 
the  rents  of  tbe  land  In  place  of  the  annu- 
ity. To  this  testimony  tbe  plaintiff  objected 
on  tbe  ground  that  a  writing  was  necessary 
to  the  validity  of  .  tbe  subsequent  contract. 
That  the  court  refused  to  submit,  as  re- 
quested by  the  plaintiff's  counsel,  the  fol- 
lowing questions  to  the  jury:  "Was  there 
a  new  contract  entered  Into  by  tbe  plain- 
tiff and  defendant  for  the  land  In  dispute, 
as  set  out  in  defendant's  plea?  Was  the  al- 
leged new  contract  evidenced  by  any  writ- 
ing signed  by  the  plaintiff,  or  any  one  au- 
thorized by  him  to  sign  it?  Was  there  such 
performance  of  tbe  alleged  contract  by  the 
defendant  as  would  make  It  a  fraud  for 
the  plaintiff  not  to  perform  his  part  thereof? 
Was  there  a  valid  consideration  to  support 
tbe  new  alleged  contract,  or  was  it  nudum 
pactum?  What  was  tbe  consideration.  If 
any?"  And  tbat  the  court  erred  In  submit- 
ting to  tbe  jury.  In  lieu  of  the  above  ques- 
tions, the  following:  "Has  Walker  paid 
Denham  annually  $350,  under  the  terma  of 
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the  deed?  If  ymi  answer  tJiat  he  paid  the 
annaity,  state  how  he  paid  It.  Was  the  pay- 
ment cash,  or  otherwise?.  Was. there  a  new 
parol  contract  entered  into  by  the  plaintiff 
and  defendant  In  reference  to  the  payment 
of  annuity,  as  set  out  In  the  defendant's 
plea?  And,  If  so,  when  was  the  contract 
made?  If  the  contract  was  made,  did  Den- 
bam  agree  to  accept  In  lieu  of  the  annuity 
the  Income  of  the  property  In  question,  In 
full  payment  of  the  annuity?  Did  Deuham, 
In  pursuance  of  the  parol  contract,  take  pos< 
session  of  the  property,  and  collect  rents,  or 
any  part  thereof?"  That  the  court  erred  In 
making  the  final  decree,  the  same  not  being 
authorized  under  the  facts,  as  found  by  the 
Jury. 

B.  E*.  Verdery  and  W.  H.  Fleming,  for 
plaJntlC  tn  error.  P.  J.  SoUlTaii,  for  detmd- 
ant  In  error, 

SIMMONS,  J.  On  the  16th  of  February, 
1887,  Den  ham  conveyed  to  Walker  an  estate 
In  fee  simple,  upon  a  condition  subsequent, 
which  condition  was  expressed  in  the  deed 
as  follows:  "Provided,  nevertheless,  and 
this  conveyance  is  made  on  the  express  con- 
dition, that  the  said  party  of  the  second  part 
shall  pay  to  the  party  of  the  first  part,  for 
and  during  the  time  of  the  natural  life  of  the 
said  party  of  the  first  part,  an  annuity  of 
three  hundred  and  fifty  dollars,  the  first  of 
which  is  to  be  paid  and  become  due  on  the 
16th  of  February,  1888."  On  the  20th  of 
March,  ISOO,  Denliam  filed  a  petition  for  the 
oancellation  of  the  deed,  and  for  an  Injunc- 
tion against  the  assertion  of  title  thereunder 
by  Walker;  alleging  that  Walker  had  failed 
to  comply  with  the  condition  above  stated, 
and  had  neglected  and  refused  to  pay  the 
annuities  as  they  had  falloi  due,  by  reason 
of  which  failure  petitioner  re-entered  and 
took  possession  of  the  premises  in  February, 
iSiX),  and  that,  while  the  deed  was  no  long- 
er of  any  binding  force,  it  created  a  cloud 
upon  the  title.  The  defendant  filed  a  plea 
in  which  he  set  up  that  "some  time  after 
the  execution  of  said  deed  the  said  Den- 
ham  entered  Into  a  new  contract  with  this 
defendant,  wherein  he  agreed  that  If  he  (de- 
fendant) would  allow  him  (Denbam)  to  col- 
lect the  entire  income  of  said  property, 
•  •  •  which  amounted  to  a  sum  as  great 
or  greater  than  the  annuity  in  said  deed 
provided  for,  and  also  to  apply  the  whole  of 
said  Income  to  his  (Denham'«)  own  personal 
use,  for  and  during  the  period  of  his  natural 
life,  he  (Denham)  would  look  solely  and 
alone  to  the  income  of  said  property,  wheth- 
er the  same  was  greater  or  less,  for  the  an- 
nuity covenanted  and  agreed  upon  in  said 
deed,  ♦  •  •  and  released  this  defendant 
from  all  further  liability  therefor,"  and  "that 
since  the  execution  of  said  deed,  and  in  con- 
formity to  the  subsequent  contract  afore- 
said, *  *  •  the  said  Denham  has  collect- 
ed all  the  rente  as4  Income  tiiereof,  and  ain 


plied  the'  same  to  his  own  use."  Under 
questions  submitted  by  the  court,  the  }ary 
found  that  no  annuity  had  been  paid  accwd> 
Ing  to  the  terms  of  the  deed,  but  tti&t  about 
10  days  after  its  date  a  new  parol  contract 
was  entered  into  between  the  parties,  as  set 
np  In  the  defendant's  plea,  by  which  the 
plaintiff  agreed  to  accept  In  lieu  of  the  an- 
unity  the  Income  of  lue  property,  in  full 
payment  thereof,  and  that  In  pursuance  of 
this  parol  contract  the  plaintiff  took  poss^ 
slon  of  the  property,  and  collected  the  rents. 
Thereupon,  the  court  decreed  that  the  parol 
contract  so  made  was  legal,  and  should  be 
carried  out,  In  lieu  of  the  original  cwitract 
for  payment  of  the  annuity.  The  plaintiff 
made  a  motion  for  a  new  trial,  the  grounds 
of  which  are  set  out  In  the  rcs)orter*s  state- 
ment, and  the  overruling  of  thla  motion  Is 
eixcepted  ta 

1,  2.  The  condltlw  of  the  deed  was  not 
broken  so  long  as  the  annuity  was  not  In 
arrears;  and  until  the  cou. — .on  was  broken 
the  grantor  had  no  right  to  re-enter  as  for  a 
forfeltore,  and  no  cause  of  action  to  cancel 
the  deed  as  a  doud  upon  his  title.  The  an- 
nuity, although  payable  In  money,  could  be 
discharged  by  payment  otherwise,  by  mu^ 
tual  stipulation  and  consent;  and  If  the 
grantor,  after  be  bad  parted  with  the  prop- 
erty, agreed  to  take,  in  lieu  of  the  annuity 
stipulated  In  the  deed,  the  rents  and  profits 
of  the  premises,  produced  by  his  own  man- 
agement and  superintendence  of  the  prop- 
erty, and  did  in  fact  take  charge  of  the 
property,  and  receive  the  rents  and  profits, 
in  accordance  with  this  agreeihent,  this  was 
a  dlschai^e  of  the  annuity  as  to  each  year 
In  which  payment  was  recti  red  In  this  man- 
ner. 

3.  It  was  contended  that  as  the  original 
contract  was  one  which  the  statute  of  frauds 
required  to  be  in  writing,  any  agreement  to 
vary  the  contract  must  also  be  in  writing. 
Whatever  may  be  the  proper  view  as  to  the 
admissibility  of  parol  proof  to  establish  an 
agreement  of  this  kind,  where  the  agree- 
ment is  wholly  executory,  such  proof  is 
clearly  competent  where  there  Is  evidence 
that  the  agreement  has  beeu' performed.  In 
view  of  the  evidence  in  this  case  as  to  per> 
formance,  the  court  did  not  err  In  admitting 
proof  of  the  oral  agreement  set  up  in  the 
plea.  On  this  subject,  see  Wood,  St.  Frauds 
(Ed.  1884)  pp.  760,  761,  S  403;  2.  Benj.  Sales 
(Corbin's  Ed..  1889)  §  215.  and  note;  2  Ueed, 
St  Frauds  (Ed.  1884)  g  468  et  seq.;  Beach  v. 
Covillnrd,  4  Cal.  315;  Dearborn  v.  Cross.  7 
Cow.  48;  Le  Fevre  v.  Le  Fevre,  4  Serg.  & 
R.  241;  and  other  cases  cited  by  these  au- 
thorities. Id.  pp.  m,  245.  The  questions 
submitted  to  the  Jury  covered  the  merits  of 
the  controversy,  and  there  was  no  error  in 
not  submitting  other  questions  proposed. 
The  evidence,  though  conflicting,  warranted 
the  findings  of  the  Jury,  and  there  was  no 
error  In  denying  a  new  trial.  It  appears  that 
Denham  was  an  old  man.  over  SO  years  of 
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age,  unmarried,  and  Uving  with  Walker 
and  Mb  wife  at  tbe  time  tne  deed  was  made; 
and  there  la  some  Indication  that  his  inten- 
tion in  making  the  conveyance  was  to  pro- 
ride,  not  merely  for  himself,  but  for  Walk- 
er's wife,  who  was  his  grandnlece,  and  to 
whom  he  had  already  derlsed  the  property. 
Walker  testified  that  a  few  days  after  the 
deed  was  made  his  wife  expressed  dfssatla' 
Action  wltii  the  stipulation  as  to  the  pay- 
ment of  an  annait7,  whereupon  Denham 
said  that  all  he  wanted  was  to  hare  the 
place  during  his  life,  and,  If  Walker -would 
give  him  possession  and  control  of  the  place 
during  his  life,  be  would  collect  the  Income, 
and  take  it  In  full  discharge  of  his  annuity 
whetuer  the  Income  was  greater  or  less.  He 
<WaIker)  agreed  to  this,  and  Denham,  In  pur- 
suance of  this  agreement,  took  charge  of  tlie 
place,  made  contracts  with  tenants,  collect* 
ed  the  rents,  and  appropriated  them  to  bis 
own  use;  and  nothing  was  said  about  any 
claim  against  him  (Walker)  until  more  than 
two  years  had  elapsed.  Aboat  that  time 
Denham  had  some  disagreement  with  him 
about  other  matters,  left  his  house,  and  soon 
after  married;  and,  after  this  disagreement, 
Denliam,  for  the  first  time,  asserted  his 
claim  for  the  annuity.  Mrs.  Walker  testi- 
fied to  the  same  effect  as  her  husband.  Den- 
bam  testified  that  he  did  take  charge  of  the 
property,  under  an  agreement  with  Walker, 
soon  after  the  deed  was  made,  and  that 
he  took  from  the  tenants  rent  notes  for  that 
year,  for  an  amount  equal  to  the  annuity 
specified  In  the  deed,  taking  them  as  agent 
for  Walker,  but  retaining  for  himself  the 
money  collected;  also,  that  he  continued  to 
do  this  each  succeeding  year,  until  the  spring 
of  1S90,  shortly  before  this  suit  was  brought, 
when  he  resumed  possession  In  bis  own 
right  He  denied,  however,  that  the  rents 
thus  collected  were  to  be  accepted  by  him 
in  full  discharge  of  the  annuity,  and  claimed 
that  a  balance  was  due  him  for  each  year 
during  that  period,  the  amount  collected  hav- 
ing fallen  short  of  the  amount  of  the  an- 
nuity. Accepting,  as  the  verdict  requires 
us  to  do,  the  defendant's  version  of  the 
agreement  under  which  the  plaintiff  took 
charge  of  the  property  and  received  the  rents 
and  profits,  it  appears  that  when  the  suit 
was  brought  no  installment  of  tbe  annuity 
was  In  arrears.  The  annuity  for  each  year 
had  been  discharged,  down  to  February  16, 
1890,  the  end  of  the  third  year,  and  under 
the  terms  of  the  deed  the  next  installment 
would  not  be  due  until  1801.  Tbe  plainuff, 
therefore,  had  no  right  to  re-enter,  as  for  a 
forfeiture,  at  the  time  be  did,  and  no  right 
to  have  the  deed  canceled  as  a  cloud  upon 
bis  tiae.  Whether  the  court  erred  In  de- 
creeing that  the  agreement  set  up  In  the  de- 
fendant's plea  should  be  carried  out  In  lieu 
of  the  original  contract  for  payment  of  the 
annuity,  it  is  unnecessary  to  decide,  there 
being  In  the  bill  of  exceptions  no  assignment 
of  error  in  the  decree  itself.   Error  of  tbe 


court  In  decreeing  upon  a  vwdlct  Is  not 
cause  for  a  new  trlaL  See  Brand  t.  Ken- 
nedy, 71  Oa.  707,:  709  (4.  Jndgmait  af- 
firmed. 


(M  Oa.  BU) 

TUBNEB  et  aL  T.  PBABSON. 

(Supreme  Coort  of  Georgia.    Jan.  27.  1894.) 

HoTioy  »0E  Naw  Trial— EFrsoT  aw  Excsptiohs 
Pendbkts  I^tb— Account  Statbd  with 

£XBOUTOR— EFFBOT. 

1.  TTpoa  the  hearing  of  the  motion  for  a 
new  trial,  the  court  had  no  authority  to  consider 
exceptions  pendente  lite  filed  by  the  defendant, 
asBigning  as  error  the  striking  of  certain  pleas, 
there  being  in  the  motioa  no  complaint  thai 
the  court  erred  In  striking  the  pleas. 

2.  The  only  gronnd  of  the  motion  for  a  new 
trial  being  that  the  verdict  was  contrary  to 
law  and  evidence,  and  it  appearing  that  the  evi- 
dence demanded  the  verdict,  the  court  wred  la 
granting  a  new  triaL 

3.  On  considemtion  of  tbe  exceptions  pen- 
dente lite  filed  by  the  defendant,  upon  which  er- 
ror was  assigned  here,  it  Is  raled  that  where  the 
defendant  gave  a  promleaory  note  to  the  plain- 
tiff's testator  In  nis  hfetime,  and  after  his 
death,  vipoa  an  accounting  and  settlraneut  be- 
tween the  defendant  and  the  executor,  a  new 
Dote  was  given  In  renewal  of  the  former  one,  the 
defendant,  when  saed  upon  the  last  note,  could 
not  set  up  In  a  plea  of  payment  alleged  credits 
which  ought  to  nave  been  upon  the  first  note, 
and  of  which  the  defendant  necessarily  must 
have  had  knowledge;  tbe  pleas  alleging  no  con- 
duct or  r^resentations  on  the  part  of  the  vx- 
ecutor,  In  procuring  tbe  new  note,  amounting  to 
fraud,  nor  setting  up  any  facts  showing  tbat  in 
giving  tbe  new  note  anything  was  said  or  done 
by  wliich  the  defendant  should  have  been  de- 
ceived or  misled. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  QEUicoCk  oonn- 
ty;  H.  McTYhorter,  Judge. 

Action  by  D.  L.  Tumw  and  others,  execu- 
tors, against  Stephen  £}.  Pearson.  A  verdict 
was  returned  for  plaintiffs,  a  new  trial 
granted,  and  plaintiffs  bring  error.  Bevws- 
ed.  Judgment  on  exceptions  pendente  lite 
affirmed. 

Following  is  the  official  report: 

The  stricken  plea  was  as  follows:  "The 
note  sued  on  was  given  by  defendant  to 
plaintiff  under  the  following  circumstances, 
to  wit:  That  about  the  year  1889  defradant, 
being  indebted  to  various  parties,  made  ap> 
plication  to  said  Thomas  M.  Turner,  plain- 
tiff's testator,  who  had  previously  proposed 
his  assistance,  for  financial  aid  to  pay  off 
and  dlsctiarge  such  Indebtedness.  This  the 
said  Turner  agreed  to  do,  taking  as  hta  se- 
curity therefor  a  transfer  from  the  credit- 
ors of  the  fi.  fas.  or  other  evidences  of  In- 
debtedness a^lnat  this  defendant  held  by 
them,  and  taklsg  also  from  the  defendant 
his  promissory  note  for  the  amount  r^re- 
sented  by  him  to  have  been  paid  tor  such 
evidences  of  Indebtedness  against  this  de- 
fendant; It  being  expressly  understood  and 
agreed  between  said  testator  and  this  de- 
fendant that  he  was  to  remain  In  possession, 
control,  and  ownwsblp  of  the  property  then 
owned  by  blm,  and  to  pay  oIT,  as  he  might 
be  able,  tbe  Indebtedness  thus  contracted 
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with  said  testator,  said  teetatos  entering 
tben  and  there  into  a  written  agreemeBt 
never  to  enforce  said  fi.  fa.  or  fl.  fas.  or  oth- 
er erldfliices  of  debt  against  him,  tmt  to  hold 
tbem  for  his  protection.  The  only  real  lia- 
bility of  this  defendant  not  by  this  agree- 
ment canceled  or  liquidated  was  the  note 
given  as  aforesaid.  Nevertheless,  and  not- 
withstanding  said  execottons  were  paid  off 
as  aforesaid,  and  said  note  given  In  conald-. 
eratfon  thereof,  said  testator  caused  the 
lands  of  this  defendant  to  be  levied  on  and 
exposed  to  sale  under  one  or  more  ot  said 
fl.  fas.  which  had  been  Issned  against  the 
estate  of  Oils  defendant's  father.  Stqph«i 
Pearson,  who  d^arted  this  Ufe  abont  the 
year  186^  being  wholly  ftee  fn»n  any  In- 
debtedness at  the  time  of  his  death,  and  pur- 
chased said  lands,  taking  the  sherlflTs  deed 
thereto,  but  having  never  entwed  Into  poft- 
sessloD  thereof,  contracting  and  agreeing 
with  the  d^Eendant  that  this  defendant 
ahoold  eontlnne  to  remain  In  the  possession, 
control,  and  ownership  of  the  same  Just  as 
though  no  such  ostendble  sale  had  been 
made^  and  that  the  previous  agreement 
made  concerning  said  ownership  and  pos- 
session shonld  remain  at  force,  neither  the 
value  of  said  property  nor  the  amount  at 
said  testator's  Ud  b^ng  credited  cm  said 
notes.  This  defendant  sold  ofC  various  iMirts 
of  said  lands,  the  proceeds  of  said  sales  be- 
ing paid  to  said  testator,  he,  by  consent  of 
parties,  making  deeds  or  titles  to  the  pur* 
cliasws  thweof,  and  agreeing  to  credit  said 
note  with  the  proceeds  thereof,  which  cred- 
its; had  tiiey  been  properly  made  according 
to  agreement,  would  have  more  than  paid 
off  and  discharged  said  note.  And  this  de- 
fendant further  says  that  the  note,  the 
foundation  of  this  present  suit;  would  have 
never  been  made  by  him  to  plaintiff  but  for 
the  fraud  practiced  upon  him  by  De  Lamur 
Turner,  who  had  the  custody  of  the  books 
and  papers  of  said  testator,  and  who  rep- 
resented to  him  that  he  had  received  fuU 
credit  for  the  proceeds  of  sales  of  all  lands 
sold  by  him.  when  In  fact  said  credits  had 
not  bera  given,  of  which  failure  to  give  said 
credits  defendant  was  ignorant  at  the  time 
of  the  execution  of  eald  note,  and  had  no 
means  of  ascertaining  the  same,  and  did  not 
discover  the  failure  of  said  De  Lamar  Tni^ 
ner  to  give  such  credits,  or  the  falsity  of  his 
r^resentations,  untU  after  the  same  was 
made  and  executed;  and  that  he  would  have 
never  made  and  executed  said  note  If  such 
knowledge  had  been  imparted  to  him. 
Wherefore  defendant  prays  that  plaintiff  be 
required  to  make  him  a  good  and  sufficient 
title  to  the  lands  described  In  plaintiff's 
amended  petition  alleged  to  have  been  the 
consideration  of  said  note,  and  that  defend- 
ant have  Judgment  against  said  plaintiff  for 
whatever  amount  may  be  found  due  to  him 
after  a  full  Investigation  of  said  cause,  to 
be  levied  of  the  goods  and  chattels,  lands 
nnd  tenements,  of  the  s^d  testator  In  the 


hands  to  be-  administered.  Defendairt,  In 
suKKMt  of  the  allegation  of  payment.  *  •  • 
s^s  that  In  the  year  1872  thwe  was  paid  to 
T.  M.  Tuner  tibe  intvceedbB  of  the  sale  odt  664 
(five  hundred  and  sixty-fonr)  acres  land  sold 
and  oonveyed  to  John  M.  Oarraid,  trustee, 
$3,5S7  (thirty-flve  hundred  and  ^bty-seren 
dollars),  which  amount  was  to  go  as  a  cred- 
it  on  his  note  then  h^  by  hbn;  that  one 
hundred  aJenB  more  bf  the  land  of  the  re- 
^ndent  was  sold  to  Mach  Bc^er  for  the 
sum  of  one  thousand  dollars,  about  the  same 
time;  in  the  year  1877  (me  hundred  and 
ntnety-flve  acres  of  his  lands  was  sold  to 
Oohunbus  Boyer,  for  the  sum  of  91«S6& 
(thirteen  himdred  and  slzty-flve  dollars);  also 
<aie  hundred  and  twenty-seven  acres  to  A.  J. 
Sjffatt,  for  the  sum  of  9885  (^ght  hundred 
and  ^h^-flve  dollars),  sold  In  the  year 
1877  OT  1878;  also  one  hnuArod  acres  sold 
to  Mrs.  R.  M.  Johnson,  tcx  Gxe  nam  of  f  700 
(seven  hundred  doUais),  867  (three  hundred 
and  sixty-seven)  acres  to  J.  M.,  J.  T.,  and 
Oc^mbus  Boyer,  for  92,800  (twenty-three 
hundred  didlars);  also  about  seventy  acres 
to  Columbus  B^er,  for  ftnir  hundred  and 
ninety  dollars;  also  44  (fwty-four)  acres  to 
A.  fOT  two  hundred  and  twenty  dtd- 
lars;  also  87  (thlrQr.«even>  acres  sold  to  J. 
M.  Laiy,  for  the  sum  of  ^2  (two  hundred 
and  twenty-two  dollars);  also  200  (two  hun- 
dred) acres  land  sold  of  lands  of  T.  J.  Pear* 
Sim,  defendauf s  brother,  uf  which  thUi  de- 
fendant was  to  receive  a  credit  of  one  thou- 
sand dollars;  also  9800  (eight  hundred  did- 
lors)  paid  to  T.  U.  Tomer  by  Mrs.  Georgia 
Ann  Culver,  from  the  sale  of  hw  lands.— oil 
of  which  paymmts  aggregate  the  sum  of 
more  than  deren  thousand  dollars,  which 
sum  is  in  excess  of  the  amounts  due;  that 
all  ot  which  proceeds  from  the  sale  of  said 
lands  were  paid  on  this  debt,  and  were  In 
the  hands  of  tiie  ocecutm  of  T.  M.  Tumor,  de- 
ceased, at  the  tImiB'  ot  the  ^ecutUm  ot  the 
note  sued  on,  and  knowledge  of  which  was 
wlthbtid  from  this  defendant" 

J.  T.  Jordan,  for  plaintiffs  In  errw.  Reese 
&  Little,  for  defendant  In  error. 

SIMMONS.  J.  1.  The  executors  of  T.  M. 
Tumn:  sued  Pearson  upm  a  ptomlsBory  note 
dated  February  10,  1886,  due  Januaty  1st 
next  after  date,  signed  by  the  defendant  and 
payable  to  De  Lamar  Turner,  executor.  The 
defendant  filed  an  equitable  plea,  the  allega- 
tions of  which  will  be  found  In  the  official 
report  On  demurrer,  this  plea  was  strlckoi 
by  the  court,  and  the  defendant  filed  exc^ 
tlons  pendente  lite.  The  plaintiffs  Intro- 
duced the  note  In  evidence,  and  closed.  Th^ 
defendant  Introduced  no  evidence,  and  the 
jury  returned  a  verdict  for  the  plaintiffs. 
The  defendant  moved  for  a  new  trial,  upon 
the  ground  that  the  verdict  was  contrary  to 
law  and  evidence;  and  a  new  trial  was 
granted.  The  plaintiffs  thereupon  filed  their 
bill  of  exceptions,  in  which  th«y  alleged. 
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anuuig'  other  things,  that  the  court  erred  In 
considering,  on  the  hearing  of  the  motion  for 
a  new  trial,  the  exertions  pendente  lite, 
they  not  being  incorporated  In  or  made  a 
part  of  the  motion.  In  this  the  court  erred. 
The  court  bad  no  authority  to  grant  a  mo- 
tion for  a  new  trial  upon  any  other  grounds 
than  those  set  out  In  the  motion.  Shipley 
T.  Blswald,  54  Ga.  620. 

2.  The  only  evidence  b^ore  the  Jury  being 
the  note  sued  on,  the  evidence  demanded  the 
verdict;  and,  the  only  ground  of  the  moticm 
fbr  a  new  trial  being  that  the  verdict  was 
contrary  to  law  and  evidence,  the  court 
erred  in  setting  the  verdict  aside  and  grant- 
ing a  new  trial. 

3.  The  exceptions  poidente  lite  having 
been  sent  up  in  the  record,  properly  certified, 
this  court,  on  the  ai^Ilcatlon  of  counsel 
for  the  d^endant  in  error,  granted  htm  leave 
to  assign  error  thereon.  Upon  consideration 
of  the  error  assigned,  we  are  of  the  opinion 
that  the  court  below  was  right  in  the  ruling 
complained  of.  Where  a  debtor  by  promis- 
sory note  and  his  creditor  meet  and  have  an 
accounting  and  settlement,  and  the  debtor 
gives  a  new  note  for  the  balance  due,  in 
renewal  of  tbe  cdd  note,  we  do  not  think  the 
debtor,  when  sued  thereon,  can,  without  al- 
leging ^ud  or  mistake,  set  up,  in  a  plea  of 
payment,  alleged  credits  which  ought  to 
have  been  made  upon  the  first  note.  If  the 
defendant  made  the  payments  to  the  tes- 
tator, as  alleged,  he  ought  to  have  known, 
when  the  accounting  and  settlement  with 
the  executor  was  had,  whether  these  pay- 
ments had  been  credited  or  not;  he  ought  re- 
ally to  have  known  more  about  this  than 
the  executor  did;  and  he  cannot  be  allowed, 
After  renewing  his  note  to  the  executor,  to 
«ay  that  certain  credits  for  payments  made 
to  the  testator  should  be  allowed  him  now, 
unless  he  alleges  some  c<»)duct  or  repre- 
sentations on  the  part  of  tbe  executor,  in 
procuring  the  new  note,  amounting  to  fraud, 
or  that  something  was  said  or  done  by  the 
executor  by  which  he  (the  defendant)  was 
deceived  or  misled.  There  being  no  such  al- 
legation In  the  plea  In  question,  it  was  prop- 
erly stricken. 

Judgment  reversed.  Judgment  on  the  ex- 
ceptions pendente  lite  affirmed. 


(lU  N.  C.  184) 

ELLIOTT  T.  TYSON. 

(Supreme  Court  of  North  CarolioA.  March  6, 
1805.) 

Appeal— Dktekmixatios  of  Costs. 

Where  the  controversy  between  the  par- 
ties hns  been  adjusted  pending  the  nrtion,  an 
aiipeal  will  out  Lie  merely  to  determine  tbe  costs. 

Appeal  from  superior  court,  Pitt  county; 
Bynum,  Judge. 

Action  by  L.  F,  Elliott  against  C.  T.  Ty- 
son. There  was  a  Judgment  for  plaintiff 
for  costs,  and  defendant  appeals.  Dismiss- 
ed. 


Shepherd  &  Busbee^  for  appellant  J.  B. 
Batchelor  and  T.  J.  JarvlB.  for  app^Uee. 

FAIBOLOTH,  O.  J.  In  this  action  the 
parties  settled  their  matters  by  paying  and 
receiving  from  each  other  according  to  the 
contract  At  the  conclu^on  of  the  trial,  the 
court  rendered  a  Judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for 
costs  only,  and  the  defendant  appealed. 

When  nothing  is  involved  except  costs,  an 
appeal  will  not  be  allowed.  Clark's  Code. 
5«0;  FntreU  v.  Deans  (at  this  term)  20  S.  £. 
1013.  When  the  subject-matter  of  the  ao 
tlon  has  been  lost  destroyed,  or  adjusted 
between  the  parties,  an  appeal  will  not  be 
allowed  for  costs  <Hdy.  State  Byrd*  98  N. 
O.  621.   Appeal  dismissed. 

i      .  t 

OU  N.  O.  W2) 

STATB  V.  BntLS. 
(Supreme  Ooort  of  N<vth  CaroHna.  Uardi  S, 
189S.) 

Crihinal  Law— Instbuctiovs. 
Instructions  need  not  be  given  in  tbe  lan- 
age  of  the  request,  bat  are  sufficient  if  given 
substance. 

Appeal  from  superior  court  Wake  county; 
Bynum,  Judge. 

George  M.  Mins,  convicted  of  murder,  ap- 
peals. Affirmed. 

W.  J.  Wlmberly  testified:  That  his  daughter 
lana  left  home  virlth  defendant,  and  that  they 
said  they  were  going  to  a  neighbor's  house. 
That  between  1  and  2  In  the  night  defendant 
came  back  and  said,  "Some  one  has  killed 
lana."  That  he  also  said  that  when  they 
went  on,  lana  wanted  to  go  to  the  Vaugban 
bouse,  to  see  the  house,  stuck  her  head  in 
the  door,  and  some  one  in  tbe  house  knocked 
her  on  the  head.  "He  stepped  back,  and  the 
lick  was  repeated.  He  hollowed,  and  tbe 
one  In  the  house  told  him  to  shut  his  mouth, 
and  get  away  quick,  or  he  would  kill  him, 
and  he  went  as  fast  as  he  could.  Asked  him 
what  made  him  so  late  getting  back.  Said 
he  got  lost  coming  back.  He  did  not  say 
what  time  they  got  to  Vaughan's  house,  but 
they  could  have  gotten  there  before  dailt. 
It  is  9i  of  a  mile  from  my  house.  Is  in  a 
field,  cultivated,  southwest  from  my  house. 
That  night  there  was  a  Httle  blood  on  bis 
right  shirt  sleeve.  He  said  It  was  spattered 
on  there  when  they  strock  lana."  This  tes- 
timony was  corroborated  by  the  girl's  mothCT. 
There  was  evidence  that  the  girl  was  preg- 
nant, and  that  defendant  was  the  cause  of 
her  condition.  There  was  testimony  that  de- 
fendant had  aafd  that  he  would  make  away 
with  a  woman  In  such  case  If  he  had  to  kill 
her,  and  testlmMiy  that  the  girl,  when  asked 
about  her  condition,  said  that.  If  anything 
was  the  matter  with  her,  defendant  was  the 
cause  of  It  A  storekeeper  testified  that  on 
the  day  preceding  the  assault  on  the  girl,  de- 
fendant had  bought  laudanum  of  him.  and 
identified  a  piece  of  blood-stained  paper  as 
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part  of  the  paper  In  which  he  had  wrapped  It 
TbKK  was  eridence  tending  to  show  that  de- 
fendant had  taken  the  girl  to  the  Vaughau 
hoQse  to  have  an  abortltxi  performed.  There 
was  also  evidence  that  defendant  was  par- 
tially bUnd,  and  tending  to  show  that  hla 
mind  was  weak.  The  girl  Ured  for  10  d^ 
after  the  assault,  and  was  heard  to  say  that 
she  was  going  to  die,  and  that  defendant 
had  murdered  her. 

T.  M.  Argo,  for  appellant.  The  Attorney 
General,  for  the  Btat& 

FTJBCHES.J.  The  defendant  was  indicted 
for  the  murder  of  bna  Wlmberly,  pleaded 
not  gnllty,  was  conTlcted  of  murder  In  the 
first  degree^  and  appealed  to  this  court 

The  defendant  introduce  no  evidence,  and- 
adced  In  writing  that  the  fidlowlng  inatroc- 
tions  bo  given;  "(1>  Dvon  if  the  jury  shall 
find  aa  a  tact  that  Oeorge  Mills  inflicted  the 
wounds  of  which  lana  Wlmberly  died,  and 
th^  shall  find  that  she  died  of  those  wounds, 
yet  yon  cannot  find  him  guilty  of  murder 
In  tiie  first  degree,  unless  you  shall  also  find 
that  the  act  was  the  result  of  d^berathm, 
premeditation,  and  a  design  formed  before- 
hand. (2)  The  jury  have  a  right  to  inspect 
the  prisoner  whom  and  whose  care  they  have 
In  chai^  and,  if  they  shall  believe  from  his 
appearance  and  all  the  evidence  that  be  Is  in- 
citable  of  meditating  premeditating,  or  pre- 
fomdng  intelligently  a  design,  they  cannot  find 
him  guUty  of  murder  In  the  first  degree, 
though  they  should  further  find  that  he  in- 
flicted the  wounds,  and  that  she  died  of  than. 
(8)  niou^  the  Jury  should  find  that  the  de- 
fendant inflicted  the  wounds  upon  the  deceas- 
ed, and  that  she  died  of  those  wounds,  yet 
th^  cannot  find  him  gnllty  of  murder  in  the 
first  degree  unless  th^  shall  also  find  that 
there  was  deliberation,  premeditation,  a  pre- 
formed, deliberate  6&Aga  in  his  own  mind  to 
do  the  act" 

The  court  refused  the  instructions  asked  in 
so  far  as  tiiey  are  not  embraced  In  the  charge 
as  given,  which  was  la  writing,  and  as  fol- 
lows: "(1)  Uurder  is  when  a  persim  of  sound 
mind  and  discretion  unlawfully  killetb  any 
reasonable  crratnre  in  being  and  tmder  the 
peace  of  the  state,  with  malice  aforethought, 
entire,  BXpnas,  or  Implied.  (2)  By  sound 
mhkd  and  dlseretira  Is  meant  that  the  one  do< 
Ing  the  kUllng  has  a  will  <a  legal  discretton 
(S)  Malice  is  a  wicked  Inteintlon  to  do  the  In- 
jury, and  Is  of  two  kinds,— e:^ress  malice 
and  implied  malice.  Express  malice  Is  when 
a  party  evidences  an  intention  to  cimmitt  the 
crime.  Implied  malice  is  when  a  person  com- 
mits an  act  unacctHupanled  by  ^3ly  drcum- 
Btanca  Justifying  Its  commission;  the  law 
presumes  he  has  acted  advisedly,  and  Intend- 
ed the  omseqnences  prodoced  by  bis  act  (4) 
Every  one  over  the  age  of  14  years  Is  pre- 
snmed  by  law  to  be  of  sound  mind  and  dls- 
cretion  until  the  contrary  Is  proven,  and  the 
burden  is  oa.  the  defendant  In  this  case  to 


satisfy  yon, but  not  beyond areasooable doubt' 
tiiat  he  is  of  soond  mind  and  discretion.  G>) 
By  the  law  ot  North  Carolina,  murder  la  divid- 
ed Into  murdtar  In  the  first  degree  and  murder 
In  the  second  degree;  the  punishment  of  mur- 
der in  the  first  degree  being  capltid,  and  In 
the  second,  Imprisonment  In  the  penitentiary 
tor  a  term  of  years."  Cbaptrar  85,  Laws  1883r 
the  act  dividing  murder  Into  two  degrees^ 
was  here  read  to  the  jury.  "(7)  Tour  In- 
quiry In  this  case  is:  Fh'st  Is  lana  or  lana 
Elizabeth  Wlmberly  dead?  Second.  If  jes, 
did  the  defendant  klU  her?  Third.  If  he  did 
kill  her»  what  were  the  circumstances  under 
which  he  did  the  act  which  produced  her 
d^th?  And,  before  the  defendant  can  be 
cwLvlcted  of  murder,  the  burden  is  on  the 
state  to  satisfy  you  beyond  a  reasonable 
doubt  of  the  truth  of  the  first  two  proposi- 
tions, and  that  the  killing  was  one  under 
such  drcnmstancea  as  to  make  It  murder  in 
the  first  or  second  degree,  under  what  I  shall 
tell  you  will  be  murder  In  the  first  and  mur-  - 
der  lU'  the  second  degree,  (ff)  Every  pre- 
sumption Is  in  favor  of  the  Innocence  of  tho 
defendant;  the  only  presumpUcm  against  bim 
being  that  he  Is  of  sound  mind  and  discre- 
tion, and  hence  respuislble  for  his  acts.  (9) 
The  Btate  relies  upon  circumstantial  evidence 
to  convict  the  defendant  of  murder.  Circum- 
stantial evidence  Is  nt^  Inherently  as  strong 
or  satisfactory  as  direct  and  positive  evi- 
dence. Still,  if  It  convinces  a  jury  beyond  a 
reasonable  doubt  It  would  be  their  duty  to 
rely  upon  It,  and  to  render  a  verdict  ot- 
guilty;  but  if,  itter  weiring  all  tiie  circum- 
stances r^led  on  and  which  are  proven  to 
the  satis&ctlon  of  the  Jury,  there  Is  any  rea- 
sonable way  by  which  th^  can  account  for 
the  death  of  lana  Wlmberly  without  saying 
that  the  defendant  killed  her.  It  would  be 
their  duty  to  acquit  blm.  (10)  The  law  Im- 
plies malice  In  every  willfnl  and  d^Iberate- 
snd  premeditated  killing;  ao  that  If  yon  find 
that  the  defendant  and  lana  Wlmberly  start- 
ed to  Jinks'  ffMT  a  leeward  plant  and  they 
passed  by  the  Vaughan  house,  and  the  de- 
fwdant  with  the  gun  tac^  w  a  like  heavy 
Instrumrait  In  pursuance  of  a  design  previ- 
ously formed,  inflicted  upon  the  head  and 
face  of  lana  Wlmb»ly  6  or  6  blows,  fractur- 
ing her  sknll,  and  otherwise  ii^nrlng  her, 
from  which  injuries  she  died,  the  law  pre- 
sumes the  malice,  and  it  will  be  murd»  in 
the  first  degree.  But  malice  is  not  imidled 
from  the  mere  lUIIliig  with  the  gnn  rack  or 
other  like  deadly  weapon;  the  killing  must 
have  beui-  done  willfully,  deliberately,  and 
with  a  preconctived  Intention.  (11)  Where 
two,  parsons  agree  to  commit  a  felony,  each  la . 
responsible  f  ot  the  act-  of  the  otiier,  provided 
it  be  dtne  in  pursuance  of  the  original  undw- 
standtng  or  In  furtherance  of  the  common 
purpose.  H^ice  (12>,  If  you  find  that  the  de- 
fendant agreed  togetlvn  with  A.  J.  Wlmber- 
ly and  Julia  Atwater  and  others  to  take  laiw 
Wlmberly  to  the  Vatighau  house  for  Julia  At* 
water  to  produce  an  abortion  oa  bae,  pro- 
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dDcbug  tia  fl1>ortIen  being  a  tdony,  and  an 
abortion  being  as  ftrilowB:  ^Every  person  who 
shall  willfully  administer  to  any  woman  <d- 
tlier  pregnant  or  quick  with  child,  or  pre- 
scribe for  any  such  woman,  or  adrtse  or  pro* 
cure  any  such  woman  to  take  any  medldne, 
drug,  or  substance  whatever,  or  shall  use  or 
employ  any  instrument  or  other  means  wldi 
intent  thereby  to  destroy  said  child,  unless 
the  same  shall  have  been  necessary  to  preserve 
the  life  of  such  mother,  and  every  person 
who  shall  administer  to  any  pregnant  wo- 
man, or  prescribe  for  any  such  woman,  or  ad- 
vise and  procure  such  woman  to  take  any 
medicine  dmg  or  anything  whatsoever  with 
Intent  thereby  to  procure  the  miscarriage  of 
any  such  woman,  or  to  Injnre  or  destrt^  such 
woman,  or  shall  use  any  instrument  or  appli- 
cation tot  any  of  the  above  purposes,'— and 
the  defendant.  In  pursuance  of  that  agree- 
ment, carried  her  to  the  Taughan  house  to 
effect  that  purpose,  and  Julia  Atwater  kUled 
her  In  the  attempt  to  produce  the  abortion, 
the  defendant  being  present,  aiding  and  abet- 
ting. It  would  be  mnrder  In  the  first  degree, 
If  he  knew  tiie  nature  of  the  act  he  was  do- 
ing and  that  the  act  was  wrong.  (1^  If  ym 
find  that  tbB  defendant  agreed  togetiier  with 
A.  J.  Wimberly  and  Julhi  Atwater  and  oth- 
ers to  take  tana  Wimberly  to  the  Yauglian 
honse  for  Julia  Atwater  to  produce  an  abor- 
tion,—and  I  have  Just  explained  to  yon  what 
la  an  abortion,— and  the  defendant,  in  pdrsu- 
anoe  of  that  agreement,  carried  her  to  the 
Yaughan  house  to  effect  tbat  purpose,  and 
Jnlia  Atwater  was  not  at  the  house,  and  the 
defraidant  killed  her  because  of  a  precon- 
eetved,  willful,  and  deliberate  purpose  to  kill 
her  unless  the  abortlm  was  produced,  It 
would  be  murder  In  the  first  degree;  or  if  he 
attempted  to  produce  an  abortion,  and  killed 
her  In  the  attempt,  it  is  murder  In  the  first 
degree;  or  If  he  attempted  to  kill  her  wltii 
laudanum,  procured  previously  tar  that  pur- 
pose, and  falling  In  that^  and  in  pursuance 
of  a  plan  previonsly  emceived,  wlllfttlly  and 
deliberately  killed  her  with  ttie  gun  rack  or  a 
like  deadly  weapon,  It  fs  murd»  In  the  first 
degree.  (14)  If  you  find  as  a  hiot  tiiat  de- 
fendant Inflicted  the  wound  upon  lana  Wim- 
berly from  which  she  died,  but  he  did  not  do 
it  ddlberately,  wUlfuIly.  and  with  premedita- 
tion, it  Is  murder  In  the  second  degree.  (15) 
If  you  find  that  he  Inflicted  the  fatal  wounds, 
the  Jury' have  a  right  to  look  at  the  defendant, 
and  to  consider  tils  appearance,  together  with 
the  ^evidence  which  has  been  Introduced;  and 
If  his  appearance,  with  such  of  the  evidence 
as  the  jury  believe,  satisfy  you  that  he  did 
not  know  the  nature  ot  the  act  he  was 'do- 
ing, or  that  It  was  wrong  to  do  It  he  would 
not  be  guilty.  If  his  appearance  and  the  ev- 
idence which  yon  believe  satisfy  you  he  anew 
the*  act  be  was  doln^  was  wrong,  but  he  was 
not  of  euffldent  mind  to  be  capable  of  delllj- 
eeaie  premeditation,  he  would  be  guilty  of 
murder  in  the  first  degree.  (IG)  If  you  find 
the  defendant  and  lana  Wimberly  went  to 


the  Vaugfaan  house,  and  some  one  else  stntck 
the  fatal  blows,  and  this  defendant  had  noth- 
Ii^  to  do  with  It,  as  told  by  him  to  A.  J. 
Wimberly,  if  you  believe  Wimberly,  he  Is  not 
guilty  of  anything.**  (17)  The  dourt  then 
summed  up  the  evidence,  pointing  out  to  the 
Jnry  the  bearing  it  had  on  the  commission  of 
the  deed,  the  contentltm  of  the  state,  the  con- 
tention of  the  defendant,  the  absence  of  mo- 
tive, the  fact  that  the  defendant  had  a  right 
to  rely  upon  the  evidence  of  the  state  for  his 
defense  as  much  as  though  he  had  introduced 
evidence  hlmsdf . 

There  were  no  exceptions  to  the  charge  fut^ 
ther  than  to  a  fitHure  to  ^ve  the  instructions 
asked  by  the  defendant  There  was  a  ver* 
diet  of  guilty-  of  murder  In  the  flrst  degree, 
and  Judgment  -of  death  pronounced,  after 
dverruUng  motiod  in  arrest  of  Jtidgment  and 
motion  for  a  new  trial  Defendant  appealed. 

It  Is  not  contended  1^  tbe  state  tliat  the 
court  below  gave  the  Inatructlons  In  the  lan- 
guage In  which  they  were  asked.  But  It  la 
contended  they  were  given  tn  substance  and 
effect,  and  that  la  an  the  law  required  to  be 
done.  Bethea  v.  Batlroad  Go.,  106  N.  G.  279. 
10  B.  B.  lOtf,  and  many  other  cases.  And, 
upon  a  careful  examination  of  his  honor's 
charge,  it  seems  to  us  tliat  tills  Is  true;  that 
In  substance  and  effect  the  court  did  give  de- 
fendant's Instructlrais.  The  three  Instruc* 
tions  aefked  by  defendant  are  very  nearly  tiie 
same,  except  that  the  second  Instmctlon  ask- 
ed his  honor  to  charge  the  jury  that  they  had 
the  rl^t  "to  Inspect  the  prisoner,"  whldtwas 
given.  In  onr  t^lnlon,  the  tenth.  {Mrteentb, 
andflfteenth  paragraiAs  of  his  honor's  charge 
did  give  In  substance  and  effect  the  x»rayers 
of  defendant;  and.  If  they  did.  there  be- 
ing no  other  exception,  and  no  error  ax^aiv 
lug  In  the  record,  we  must  affirm  the  judg- 
ment of  the  court  below.  '  But  we  hare  care- 
fully examined  the  whole  diarge  of  tiie  court, 
and  are  of  the  opinion  that  It  Is  full  and  fiilr 
to  the  defendant;  and,  if  It  does  not  give  in 
substance  and  c^ect  the  prayers  askM  1^ 
the  defendant  (as  we  think  It  does),  that  It  is 
a  cotrect  expraition  of  the  law  of  this  state 
as  it  now  exists,  under  the  statute  of  1883. 
dividing  murder  Into  two  d^eea.  State  t. 
Fuller.  114  N.  G.  885, 19  8.  B.  T97.  where  tills 
act  was  fully  and  ably  discussed  In  the  opin- 
ion of  the  court  by  Justice  Avery,  and  In  tiie 
dissenting  opinion  of  Justice  01ark._ 

Tliere  is  no  error.  Let  this  optnl«i  be  cer- 
tified, to  the  end  that  the  sentence  of  the 
court  may  be  executed. 


(U6  N.  a  m> 
COX  V.  McGOWAN. 

(Supreme  Court  of  North  Carolina.    Feb.  26» 
1895.) 

Deed  or  Infant— IiUtivioation — Dbbobifisoii. 
1.  Where  an  infant  conveys  land,  and,  ai> 
on  coming  of  age,  takes  up  the  old  deed,  and  re- 
conreya  bv  another.  In  affirmance  of  it,  the  orig- 
inal deed  ta  thereby  rendered  valid  ab  initio. 
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2.  A  deefl  hy  defendant  described  the  land 
^onvered  as  being  "b<Minded  on  tbe  *  •  * 
south  *   by  the  lands  of  C-,  being  the 

part  of  the  McG.  land  conveyed  bpr  him  [McG.] 
to  Ithe  mortgagor],  and  containing  87  acres, 
more  or  less?*  Before  tiie  execution  of  the 
deed  defendant  and  C  exchanged  certain  of 
their  lands,  in  order  to  straighten  the  division 
line  forming  defendant's  southern  boundary, 
Beld,  that  the  description  incloded  the  land  con- 
veyed to  defendant  by  G.,  the  specific  reference 
to  the  southern  boundary  controlling  the  general 
reference  to  the  land  as  cimTeyed  bj  llcCU 

Appeal  from  ttagetior  oonrt,  Pitt  coantr* 
Bynnm,  Jndg& 

Bjectment  liy  Sarah  Ooz  agalnat  J.  B.  Mc- 
Qowtn.  Ji^gment  in  part  fbr  plaintiff,  and 
from  that  part  of  the  Judgment  In  teTor  of 
defoidaDt  plalntlfl  appeals.  Bereraed. 

A  portion  of  the  land  InvolTod  wsb  god* 
T^ed  to  defendant  by  an  InCan^  who,  npui 
eoming  of  ag^  took  up  the  wiglnal  deed,  and 
•executed  another  In  afflnnance  of  It 

Jarrls  &  Blov,  for  appellant  Jas.  F. 
Moore,  for  appellee. 

AYBBT.  3.  The  plaintiff,  Sarah  Cox, 
dalms  through  a  purchaser  at  a  foreclosure 
sale  under  a  mortgage  deed  executed  by  the 
defendant,  J.  B.  McGowau,  to  one  W.  H. 
Cox,  wherein  the  land  conveyed  is  describ- 
ed as  "a  certain  tract  of  land  in  the  county 
■of  Pitt  bounded  on  the  north  by  tbe  land 
of  S.  P.  Worthington,  on  the  east  by  the 
lands  of  T.  A.  McGowan,  and  on  the  south 
and  west  by  the  lands  of  Henry  Carey;  being 
the  part  of  the  Burton  McGowan  land  con- 
veyed by  him  to  J&mea  H.  McGowan,  and 
containing  eigtity-seven  acres,  more  or  less." 
The  action  is  brought  for  possession,  and  the 
laud  declared  for  In  the  complaint  Is  de- 
scribed in  the  same  way  as  In  the  deed, 
«xcept  that  the  second  description  after  tbe 
words  "land  conveyed"  1b  omitted.  Prior  to 
the  aecatlon  of  the  mortgage,  Henry  Carey, 
whose  name  la  mentioned  as  adjacent  owner 
In  tile  deed,  bad  aliened  one  and  a  half  acres 
•of  his  original  tract  to  James  B.  McGkiwan, 
who  had  conveyed  In  exchange  therefor  the 
same  amount  of  the  lanu  previously  convey- 
•ed  to  him  by  Barton  McGowan.  This  bad 
been  done  in  order  to  atrali^ten  the  division 
line  betweoi  the  two;  the  result  being  that 
the  line  of  J.  B.  McGowan  on  the  sonth  was 
not  the  same,  when  the  mortgage  deed  was 
executed,  tn  March,  1891,  as  wbea  Bmton 
McGowan  had  previously  conveyed  to  him. 
■Carey  was  not  21  years  of  age  when  he  ex- 
ecuted the  deed  to  the  acre  and  a  half,  In 
1889,  but  executed  another  deed  for  the 
-same,  In  fulflllment  of  a  promise  then  made 
to  ratify  on  arriving  at  full  age,  in  October, 
1801,  but  after  the  execution  of  the  mort- 
gage. The  deed,  being  a  voidable,  executed 
Conveyance,  might  have  been  ratified  with- 
out the  execution  of  another  deed.  Turner 
▼.  Galther,  83  N.  a  862  et  seq.  But  that  as 
an  act  of  affirmance,  wheoi  done,  had  rela- 
tion back,  JSC  as  to  make  the  original  deed 
valid  ab  Initio^  Instead  of  void.   10  Am.  & 
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Eng.  Ene.  Law,  pp.  647,  648,  note  1;  Mc- 
Cormac  v.  Leggett  8  Jones  (N.  C.)  4^.  ■ 

Tbe  plaintiff  contended  that,  under  the  first 
of  the  two  descriptions,  the  one  acre  and  a 
half  on  which  W.  H.  Cox  had  erected  his 
improvements  passed  by  tbe  mortgage  deed, 
In  March,  1891,  the  line  of  Henry  Carey, 
at  that  time,  having  been  so  altered  by  the 
exchange  as  to  run  south  of  it.  The  defend- 
ant Insisted  that  the  reference  to  the  Bur- 
tou  McGowan  deed  was  equivalent  to  Insert- 
ing Its  calls  as  a  necond  description  in  tbe 
mortgage  deed;  and.  If  that  were  not  so, 
that  the  two  descriptive  clauses  might  be 
construed  together,  so  as  to  give  effect  to 
both,  and  make  the  two  consistent  by  adopt- 
ing the  Carey  line,  described  in  tbe  Burton 
McGowan  deed,  instead  of  tbe  division  line 
established  by  the  exchange.  All  rules 
adopted  for  the  construction  of  deeds  tend 
towards  one  objective  point  They  embody 
what  the  law,  founded  on  reason  and  experi* 
ence,  declares  to  be  the  best  means  of  arriv- 
ing at  the  Intention  of  the  parties.  3  Washb. 
Real  Prop.  428,  429.  The  Intention,  of 
course,  relates  to  the  time  when  the  deed 
Is  delivered;  hence,  course  and  distance,  or 
even  what  Is  considered  tn  law  a  more  cer- 
tain or  controlling  call,  must  yield  to  evi- 
dence. If  believed,  that  the  parties,  at  the 
time  of  the  execution  of  a  deed,  actually  ran 
and  located  a  different  line  from  that  called 
for,  such  evidence  being  admissible  to  show 
the  description  of  the  line  to  be  a  mistake. 
Buckner  v.  Anderson,  111  N.  O.  575,  16  3. 
SI.  Cherry  t.  Blade,  8  Murph.  82;  Baxter 
V.  WUson,  95  N.  0.  137;  Stanly  v.  Green,  12 
Cal.  148:  8  Washb.  Real  Prop.  436.  In  sup- 
port of  the  portion  stated,  we  find  that  Tted- 
man.  In  his  exbanstive  word  on  Real  Proper^ 
ty  (section  828),  down  the  role  as  fol- 
lows: "  'Oontemporanea  exposlto  est  optima 
et  fortlaslma  In  1^.*  In  construing  deeds, 
courts  endeavor  to  place  themselves  In  tbe 
position  of  the  parties  at  the  time  of  tbe  con- 
veyance, In  wder  to  ascertain  what  Is  In- 
tended to  be  conveyed;  for,  In  describing 
the  property,  parties  are  presumed  to  refer 
to  Its  condltton  at  that  ttme^  and  the  mean- 
ing of  their  terms  of  expressSon  can  only  be 
properly  understood  by  a  knowledge  of  their 
position,  and  thai  of  the  propoiT  ctmveyed." 
The  familiar  rule  that  the  course  of  a  stream 
called  for  as  a  boundary  Is  to  t>e  determiaed 
by  showli«tbelocatl(»iat  the  date  of  the  con* 
veyance  Is 'referred  to  as  ene  Uhiattatlon  of 
the  practical  <q>eratlon  of  the  rule 

While  ttawe  was  no  proof  of  a  survey  or 
actual  maiklng  out  of  tiie  boundary  at  the 
date  of  the  mortgage  deed,  the  foregoing  au- 
thorities have  been  cited  to  show  the  rec<^ 
nltlon  of  the  principle  tiiat  parties  are  cou- 
iddered,  in. law,  as  intending  that  whatever 
Is  understood  to  be  the  true  line  at  the  date 
of  the  deed  shall  govern.  3  Washb.  Real 
Prop.  438.  In  March,  1891,  J.  B.  McGowan 
was  bound  by  his  deed,  til!  it  should  appear 
whether  <Sarey- would  repndlate  his  on  arrlv- 
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tag  at  fan  age.  Oaiey'a  oonv^ance  was 
then  voidable,  but  when  ratified,  in  October, 
1891,  the  exchange  made  hi  1^,  to  all  In- 
tents and  purpoaes,  became  valid.  The  new 
south  line  created  b7  the  exchange  was  the 
true  line  referred  to  as  a  boundary  In  the 
first  of  the  two  descrlpttons,  and  ther^re 
the  second  deacrlpti<Hi,  whidi  was  Incon- 
sistent, could  not  govern.  Wbwe  a  deed 
contains  two  irreooncllable  destxiptlona  of 
the  entire  boundaries  of  a  tract  of  land,  or  of 
a  tangle  line,  calls  tor  more  stable  m<MDn- 
ments,  swA  aa  the  lines  of  other  tracts,  or 
well-known  natural  objects,  wOl  be  adopted, 
rathw  than  coarse  and  distance.  8  Wa^b. 
Beal  Prop.  424;  Batikaer  v.  And^son.  Ill 
N.  O.  672,  16  S.  B.  424;  Proctor  v.  Pool, 
4  Dev.  370;  Shaffer  Hahn,  111  N.  C.  U, 
15  S.  B.  1033.  In  Ooabtful  cases,  the  rule 
that  the  construction  must  be  favorable  to 
the  grantee  win  prevail,  or  the  maxim  that 
the  first  description  In  a  deed  Is  presumed  to 
express  the  true  intention  of  the  parties  may 
be  invoked  to  tip  the  nodding  beam.  Vance 
V.  Fore,  24  CaL  486.  But,  wbeth^  a  spe- 
cific description  comes  beftffe  or  after  a  gen- 
eral deslgnatlOTi,  It  must  prevail,  upon  the 
underlying  principle  that  the  law  will  al- 
ways demand  the  production  ot  the  highest 
evidence,  and,  as  between  two  descriptions, 
wUl  prefer  that  which  Is  most  certain.  In 
Carter  v.  White,  101  N.  a  30,  7  S.  B.  473, 
the  court  held  that  the  first  description, 
"known  as  WaUi:er*a  Island,"  must  yield  to 
a  more  specific  one,  by  metes  and  boonda, 
which  did  not  Include  the  whole  island. 
The  boundaries*  as  set  forth  In  the  first  de- 
scription in  the  mortgage,  are  the  lines  of 
the  three  adjacent  tracts,  which.  It  was  ad- 
mitted, completdy  snrronnded  W.  H.  Ooz's 
plac&  As  we  have  seen,  the  parties  are 
presumed  to  have  contracted  with  reference 
to  the  then  listing  bonndarlee.  After  lay- 
ing down  the  rules  that  the  tine  line  orig- 
inally run,  old  marked  lines,  or  the  lines  of 
adjacent  tracts,  may  be  proved  to  vary 
course,  or  extend  or  diminish  distance,  Ohlef 
Justice  Taylor,  In  commenting  upon  them  In 
Oherry  v.  Blade,  supra,  said  that  aU  of  the 
rales  were  founded  "upon  the  same  reason," 
"the  design  of  an  being  to  ascotaln  the  lo- 
cation originally  made."  The  location  orig- 
inaUy  made  must  have  conformed  to  the 
true  boundaries  then  existing.  Carey  did  not 
then  own  the  one  acre  and  a  half,  but  had 
conv^ed  It  by  a  deed,  since  made  valid, 
so  88  to  remove  bis  line  to  the  south  of  It, 
and  make  the  first  specific  description  In- 
clude it  within  the  J.  B.  McGowan  tract 

Looking  bey<nid  our  own  adjudications,  we 
find  that  In  the  case  of  Dana  v.  Bank,  10 
Mete.  (Mass.)  250,  where,  under  the  first  de- 
scription, the  land  was  completely  surround- 
ed by  a  street,  lines  of  adjacent  tracts,  and  a 
river,  the  supreme  court  of  Massachusetts 
held  (as  did  this  court  in  Carter  v.  White, 
supra)  that  such  a  specific  description  pre- 
vailed over  a  man  general  on^  because  It 


was  more  d^nlte^  not  becauae  It  was  first 
glved  In  the  deed.  But  that  case  Is  more 
C(»npletdy  in  point  here,  rince  the  second 
description  thae  set  fortii  was,  "b^ng  the 
same  set  olt  to  tbe  r^resoitativea  of  the  late 
WUUam  8.  Crook,  deceased.  In  the  dlvIsitHi 
of  the  estate  of  Enoch  Onxtk,  deceased,  re- 
corded with  Middlesex  Probate  Records,  b. 
m,  p.  97,  Ac."  WbOe,  hi  our  case,  it  ia  ad- 
mitted tbat  the  Burton  McOowan  deed  did 
not  include  the  acre  and  a  half  In  controver- 
sy, the  caUs  ot  that  deed  are  not  given  In  the 
statement  of  the  case,  nor  la  any  reference 
made  to  the  registry,  or  directay  to  the  deed, 
for  a  more  perfect  descFlptlnn.  But  In  Dana 
V.  Bank,  aupra,  the  mote  s^nenl  deserlp- 
tion  refers  to  the  book  and  page  of  the  rec- 
ord, aa  exhibiting  the  whole  deed.  The  de- 
scription, whlfdi  caltef or  llnea  of  otiter  tracts, 
we  can  see,  fixes  the  bonndailes  what 
are  considered  stable  and  certain  monu- 
ments, then  existing,  and  Is  to  be  preferred 
to  one  that  is  more  general,  even  where  the 
more  general  designation  of  the  lines  can, 
by  reference  to  other  deeds,  be  made  more 
specific  It  is  true  that  in  numerous  cases, 
which  we  need  not  cite,  It  has  been  held  that 
the  reference  In  one  deed  to  anothw  makes 
It  competent  to  Introduce  the  conveyance  re- 
ferred to  in  evidence  fw  the  purpose  of 
showing  that  the  original  Instrument  offered 
is  not  void  for  vagueness  In  the  descriptive 
clause;  but  it  does  not  foUow  that  tbore  is 
any  confilct  between  that  role  and  the  one 
Invoked  In  the  decision  of  this  case,  tbat  the 
general  designations,  such  as  "known  as  the 
•Brown  Pkice^'  "  or  "known  aa  the  'Mt  Ver- 
non Place,' "  though  susceptible  of  locatitnt 
by  proof  aliunde,  must  yield  to  a  more  i^- 
cific  description,  which  marks -out  the  bound- 
arlea  aa  lines  of  adjcrinioc  tracts,  streets,  or 
rivers,  or  designated  comers,  with  course 
and  dlstancev  either  preceding  w  following 
that  which  is  less  definite  In  the  same  in- 
strument The  parties  are  preaumed  to  have 
intraded  to  be  governed  by  the  description 
which  they  make  spedfle,  wbMe  It  is  In  con- 
flict with  another. 

We  thhik  that  there  was  otcw  In  the  ruling 
of  the  cowt  below.  The  Judgmmt  Is  re- 
versed. Let  Judgment  be  entered  for  the 
plaintiff  below. 


ou  N.  a  i»> 
In  re  FRBBMAN  et  aL 

(Snpreme  Court  of  North  GaroUna.    ManA  0. 
1895.) 

NoTi  OF  Habbied  Womas— Bights  or  TajrAxr 

BT  OVBtEST. 

1.  A  rote  si^ed  by  hasband  and  wife  joint- 
ly is  exe(-iited  with  the  husbnnd's  written  con- 
sent, witliin  Code,  §  1826.  requiring  his  writ- 
ten consent  1o  certain  contracts  Of  the  wife. 

2.  In  a  ivoceeding  b;  a  fatiier  as  tenant 
hy  the  curtr  sr  and  his  son  as  heir  at  law  of  the 
decRnsed  wife  and  mother,  to  sell  land  formerly 
the  properU  of  the  mother,  to  satisfy  a  mort- 
gafK  there<m  executed  by  the  father  and  moth- 
er Jointly,  where  the  conaideratioa  of  the  mort- 
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gage  was  nued  to  benefit  tiie  land,  eqnity  will  not 
require  the  curtesy  intereet  of  the  father  to  bear 
the  whole  burdeo  of  the  debt,  but  will  require 
the  morose  to  be  discharged  out  of  the  en< 
tire  proceeda  of  the  sale,  and  the  Tftlue  of  the 
father's  presoit  intarart  to  be  Mcertained  ajid 
paid  out  of  the  balance. 

Appeal  from  superior  court,  Wayne  comi- 
ty; Bynum,  Judge. 

Petition  l>y  R.  M.  Freeman  and  R.  M. 
Freeman,  Jr.,  by  tals  next  friend,  for  the  con- 
firmation of  a  sale  of  land.  The  title  to 
land  Tested  In  R.  M.  Freeman,  Jr.,  as  tbe 
only  heir  at  law  of  bis  mother,  snt^ect  to 
the  life  estate  of  hie  father,  B.  M.  Freeman, 
as  tenant  the  curtesy.  From  a  Jndgmoit 
o^ering  a  sale  of  the  land,  and  that  the 
curtesy  Interest  of  R.  M.  Freeman  in  the 
proceedings  be  first  applied  to  the  satisfac- 
tion of  a  mwtgage  lloi  on  the  property,  and, 
if  snch  curtesy  Interest  was  not  sufficient 
to  satisfy  the  mortgaire,  that  the  balance 
be  paid  oat  of  the  amount  due  B.  M.  Free- 
man, Jr.,  petitioner  R.  BC  Freeman  appeal& 
Reversed. 

Aycock  &  Daniels,  for  appellant 

AVERY,  J.  The  note,  being  (n  form  a 
joint  contract  of  husband  and  wife,  was, 
within  the  meaning  of  the  statute,^-  executed 
with  his  written  consent  Farthing  t. 
Shitids,  106  N.  C.  289,  10  8.  E.  998;  Flanm 
V.  Wallace,  103  N.  O.  296,  9  S.  B.  567.  While 
she  did  not  specifically  charge  her  separate 
personal  estate,  or  enter  Into  a  contract  in 
any  way  enforceable  against  hee,  by  merely 
signing  such  a  note  as  Is  described  in  the 
record  sent  up,  stie  did  afterwards  bind  the 
land  conveyed  in  the  mortgage  deed  exe- 
cuted by  her  hnsband  and  herself.  Farth- 
ing V.  Shields,  106  N.  C.  at  page  299,  10 
8.  E.  998;  Thurber  v.  La  Roqne,  105  N.  O. 
All,  11  8.  S.  460;  Williams  v.  Walker,  111 
N.  C.  m4,  16  S.  B.  706.  She  might  have  so 
Incumbered  her  own  land  to  secure  a  debt 
of  the  husband,  created  for,  and  Inuring 
solely  to,  bis  benefit  Shinu  v.  Smith,  79 
N.  C.  310;  Newhart  v.  Peters,  80  N.  O.  166. 
Here,  however.  It  is  found  as  a  fact  that  the 
money  which  was  the  consideration  of  the 
note  was  paid  to  her,  and  was  expended 
by  her  In  bnUdlng  a  house,  which,  of  course, 
enhanced  the  value  of  the  land  sold.  It  was 
competent  and  pwtinent  as  between  the 
parties  interested,  to  Inquire  into  the  coo* 
slderation.  Flaum  v.  Wallace  snpia;  Jef- 
frees  v.  Oreen,  79  N.  C.  830. 

The  wife  died,  leaving  as  her  only  heir  at 
law  the  Infant  petitioner,  R,  M.  Freeman, 
Jr.,  who,  with  his  next  frimd,  appointed 
by  the  conrts,  Joins  his  father,  R.  M.  Free- 
man, tenant  by  tbe  curtesy,  in  the  petition 
to  sell  the  land.  Tbe  sole  question  present* 
ed  by  the  appeal  Is  whether  the  mortgage 


1  The  statute  referred  to  is  Code  N.  G.  §  1826, 
providing  that,  with  certain  exceptions,  the  writ- 
ten consent  of  the  husband  must  be  given  to  con- 
tracts of  the  wife  affecting  her  property. 


debt;  which  U  a  lien  npon  (he  land,  la  to  be 
first  discharged  out  of  the  pnnduise  money 
arising  from  the  aide  of  the  land,  and  then 
the  prearat  value  of  Uie  hnsband's  life  es- 
tate In  the  resldne  aacertalnedt  and  paid  to 
him,  or  whether  the  present  valne  of  bis 
life  estate  In  the  whole  fund  Is  to  be  first 
determined, and  thewlu^or  somuch  of  Itas 
may  be  necessary,  applied  to  the  paymoit 
of  the  debt.  In  ««ieratlon  of  the  Interest  of 
the  heir  at  law.  Tbe  wife  was  not  sure^ 
for  the  husband,  and  her  Infant  h^r  at  law 
cannot  Invoke  the  aid  of  the  principle  ap- 
proved In  Weil  V.  Thomas,  114  N.  G.  197, 
19  8.  B.  103,  for  the  reason  that  bis  mother 
did  not  mortgage  her  land  to  secure  a  debt 
created  by  the  hnsband  for  hla  own  benefit, 
but  to  proetue  nioney  to  be  expended  on  the 
lmi«oTement  of  her  a^arate  real  estate. 
ThB  right  of  tbe  wife  to  secure  tbe  pavment 
of  money  expended  In  the  Improvement  of 
her  own  land,  by  conveying  It  by  a  mort* 
gage  deed,  in  which  tbe  husband  jolna,  and 
with  privy  examination  of  tierself,  cannot 
be  quwtioned,  as  was  said  by  the  present 
chief  Justice  in  Jeffrees  v.  Green,  supra,  "ex- 
cept upon  the  theory  that  a  feme  covert  can- 
not sell  or  cliarge  her  separate  estate  for 
ber  own  benefit  or  the  improvement  of  her 
own  property."  The  consideration  of  the 
debt  having  Inured  to  the  enhancement  In 
value  of  the  very  tract  of  land  now  sold, 
it  would  be  inequitable,  when  the  purchase 
money  comes  into  court  for  divUdon  be< 
tween  her  husband,  as  tenant  by  Hie  cur- 
tesy, and  ber  heirs  at  law,  to  devote  so 
much  of  it  as  Is  due  him  In  Ueu  of  his  life 
estate  to  the  payment  of  the  unpaid  bal- 
ances on  tbe  note,  on  the  ground  that  she, 
as  surety,  had  plei^ed  ber  proi>erl7  for  his 
debt  Atkinson  v.  Richardson.  74  N.  C.  456. 
Such  a  ruling  would  be  founded  upon  a 
theory  clearly  contradictory  of  the  facts  ex- 
plicitly fotmd  by  the  court  as  the  basis  of 
the  decree.  For  the  reiuona  given,  the  Judg- 
ment must  be  reversed,  and  judgment  en- 
tered betow  in  accordance  with  this  opinion. 
Reversed. 


(lie  N.  0.  206) 
LANGSTON  et  ux.  v.  WEIL  et  al. 

(Snpreme  Oouit  of  North  OaroUaa.    March  6, 
388S.) 

R«8  Judicata. 

Where  the  judginent  of  the  clerk  sus- 
taining a  demurrer  for  misjoinder,  and  diamies- 
ing  a  complaiBt  in  special  proceedings  before 
him,  is  affiimed  on  appeal  to  the  judge,  and  an 
appeal  from  the  judriment  of  affirmance  is  not 
perfected,  a  subsequent  motion  to  divide  the  ac- 
tion is  properly  overruled,  as  the  matters  in- 
volved are  res  judicata. 

Appeal  from  superior  court,  Wayne  coun- 
ty; Winston,  Judge. 

Action  by  Daniel  Langston  and  wife 
against  H.  &  "Bto.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL  Affirmed. 

The  plaintiff  Elizabeth  Langston.  npon  In- 
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fonnstldn  and  belief,  alleges:  "(1^  That  ttte 

late  K.  W.  Langston  died  on  the  day 

 ,  1864,  having  made  no  will,  and  beiug 

seised  In  fee  of  the  following  tract  of  land 
[describing  It],  and  one  other  tract  adjoin- 
ing [descrtbing  <t],  all  of  the  above-men- 
tioned tracts  being  the  same  conveyed  by 
T.  T.  BoUowell,  adminietrator.  to  H.  Well 
&  Bro.  (2)  That  at  the  time  K.  W.  Lang- 
ston died  he  bad  no  children,  and  his  only 
heirs  at  law  were  the  children  of  his  de- 
ceased brother,  Q.  Langston,  and  Mrs.  Lane, 
his  sister,  who  had  six  children,  the  plain- 
tiff Elizabeth  being  one  of  them,  and  was 
married  at  the  time  the  said  Mrs.  Lane  died, 
and  her  hasband  is  still  Ilvlog.  (3)  That 
Mrs.  Lane  remained  In  possession  of  the 
land  after  the  death  of  said  Langston  nntil 

the  day  of  May,  1880,  when  she  died. 

(4)  That  said  K.  W.  I^angston  left  a  widow, 
who  Is  now  living  In  Wilmington,  N.  O.  (5) 
That  Hollowell  was  appointed  administrator 
of  Langston,  deceased,  on  April  22, 1865,  and 

on  day  filed  a  petition  to  sell  the  land 

of  the  late  Langston  for  assets  to  pay  debts. 
No  process  or  snnmions  was  served  on  the 
heirs  of  Grafton  Langston  or  Mrs.  Lane,  nor 
has  either  of  them  appeared  in  the  so-called 
'petition.'  (6)  That  the  late  Iiangston  had 
sufficient  personal  property  to  pay  the  debts 
of  his  estate.  (7)  That  Hollowell,  admlnis- 
'  trator.  In  pursuance  of  this  ex  parte  decree, 
pretended  to  sell  the  land,  and  on  Decem- 
ber 29, 1870,  made  a  deed  to  defendant  Weil, 
which  is  made  a  part  of  this  complaint." 
"(9)  That  said  Well,  well  knowing  that  said  S. 
H.  Denmark  [mortgagor],  had  no  power  to 
mortgage  this  land  to  him  for  the  purpose  of 
aiding  him  in  cultivating  a  crop  for  the  year 
181^1,  and  in  pursuance  of  power  of  sale  con- 
tained in  this  mortgage,  sold  the  land  to 
one  David  J.  Ezzell,  and  made  deed  to  him. 
(10)  That  said  Ezzell,  well  knowing  that 
Well  bad  no  power  to  make  a  deed  to  him, 
notwithstanding  this  fact,  made  a  deed  to 
said  Weil  &  Bro.  (11)  That  aU  of  the  above- 
mentioned  deeds  were  made  to  WeU  &  Bro. 
on  account  of  the  authority  of  said  Hollo- 
well. administrator,  to  sell  the  same.  (12) 
That  defendants  took  possession  of  the  land 
in  1880,  with  full  knowledge  of  all  the  facts 
set  forth  In  this  complaint.  (13)  That  Den- 
marli,  well  knowing  that  he  had  no  power 
to  make  a  deed  to  defendants,  notwithstand- 
ing this  fact  and  under  the  right  obtained 
by  purchasing  the  land  from  Hollowell, 
made  a  deed  to  defendants.  Wherefore 
plaintiff  demands  judgment  that  the  peti- 
tion of  Hollowell  as  administrator  aforesaid, 
and  the  confirmation  thereof,  to  sell  lands 
specified  in  the  complaint  be  set  aside;  .^t 
all  the  deeds  specified  In  the  complaint  to  de- 
fendants be  canceled;  and  for  such  other 
and  further  relief,''  etc. 

Demurrer.    "Defendants  demur:   (1)  For 
that  the  clerk  has  no  Jarlgdlctlon  of  the 


caose  of  actlim  set  oat  In  the  complaint  to 
set  aside  the  final  decree  and  other  orders 
in  a  special  proceeding  to  sell  land  for  as- 
sets. (2)  The  clerk  has  no  -  Jurisdiction  of 
the  cause  of  action  set  out  in  complaint  to 
cancel  certain  deeds  referred  to  therein. 
(3)  For  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  it  asks  to  set  aside  a  final  de- 
cree and  other  orders  made  in  a  certain  pro- 
ceeding before  the  clerk  In  1865,  upon  the 
ground  that  plaintiff,  who  was  then  an  In- 
fftnt,  and  a  necessary  party  to  said  action, 
was  not  served  with  process.  (4)  For  that 
upon  the  facts  stated  in  the.  complaint  the 
remedy  of  plaintiff  Is  by  motion  In  the  orig- 
inal proceeding,  and  not  by  a  new  action. 
Wherefore  defeddants  pray  that  the  proceed- 
ing be  dismissed,"  etc. 

The  proceeding  was  thereupon  dismissed 
by  the  clerk,  and  the  plaintiffs  appealed  to 
the  Judge.  "The  Judgment  of  the  clerk  la 
sustained.  [Signed]  Bynum,  Judge,"  etc 
And  the  plaintiffs  appealed.  Flaintiffs' 
counsel  move  to  amend,  at  September  term, 
1894,  by  dividing  the  case  Into  two  actions,— 
one  before  the  clerk  to  set  aside  a  final  de- 
cree obtained  In  the  late  court  of  pleas  and 
quarter  sessions  to  sell  lands  to  pay  debts,  up- 
on the  ground  that  there  was  never  any  serv- 
ice upon  or  appearance  by  plaintiffs  or  any 
person  under  whom  thoy  claim;  the  other  be- 
fore the  Judge  in  term  to  cancel  and  declare 
null  and  void  the  several  conveyances  speci- 
fied in  the  complaint  through  which  uef end- 
ants  claim  title  to  the  land.  This  motion  was 
refiised  by  the  clerk,  and  upon  appeal  the 
following  Judgment  was  rendered  by  Win- 
ston, J.:  "This  cause  coming  on  to  be  heard 
upon  motion  of  plaintiff  to  divide  the  case 
into  two  actions  (as  set  out  in  the  above 
motion  to  amend),  and  it  appearing  to  the 
court  that  heretofore  a  demurrer  has  been 
filed  and  sustained,  and  Judgment  rendered 
dlsmlwing  this  proceeding,  it  now  ad- 
Judged  that  said  motion  ta  divide  be  de- 
nied." 

Allen  &  Dortch,  for  appdlees. 

PER  CURIAM.  Special  proceeding.  In 
which  defendants  demurred  to  complaint 
filed  before  the  clerk.  The  clerk  sustained 
the  demurrer,  and  ordered  that  proceeding 
be  dismissed.  On  appeal.  Judge  Bynum,  on 
the  3d  of  July,  1894,  'sustained  the  ruling 
of  the  clerk.  From  this  last  judgm^it  the 
plaintiffs  appealed  to  the  supreme  court, 
but  did  not  perfect  the  appeal.  At  Septem- 
ber term,  1894,  of  the  superior  court  of 
Wayne  county,  plaintiffs  moved  before  Win- 
ston, Judge  presiding,  for  leave  to  divide  the 
action  into  two.  The  court  refused  the  mo- 
tion on  the  ground  that  the  matters  involved 
in  the  controversy  were  res  adjndtcata.  The 
judgment  of  the  court  below  Is  aflOrmed. 
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NEW  BNOIiAKD  UORTGAGB  SBOUBITT 

CO.  V.  KIKABD  et  aU 

Appeal  of  SIMMS. 

(S1^>n0le  Ooort  of  South  Carolina.  March  18, 

1895.) 

RiraBBKOa  —  UODIFIOATJON  OV  OaOBR— fiUil  BT 

Haster. 

1.  An  order  of  reference  to  a  master  In 
chancery  is  an  administratiTe  order,  which  does 
not  adjadge  the  rights  of  the  parties,  and  wbich 
may  be  reviewed  or  changed  by  a  succeeding 
jndge  for  cause  shown. 

2.  Where  a  special  master  Is  appointed  to 
take  and  report  to  the  court  certain  testimony  in 
a  case  pending,  the  master  being  adjudged  dis- 

aaalifled,  and  a  sale  is  afterwards  ordered  nnder 
le  report  of  the  speoal  master,  tt  is  within  the 
power  of  a  succeeding  judge  to  declare  the  mas- 
ter qualified  to  make  such  sale,  and  that  the 
anthority  of  the  special  master  ended  with  the 
taking  anA  r^intinK  the  testimony. 

As/peal  from  common  pleas  clrctilt  comt  of 
Barnwell  eonnty;  D.  A.  Townawd,  Jndge. 

App»l  by  W.  O.  Slmms  from  an  txder  Is- 
med  by  the  tower  court  rerlewlng  and  mod- 
ifying an  order  appointing  the  appt^nt  spe- 
cial mastM  in  the  matt»  of  tbe  New  Bng- 
land  Mortgage  Security  Company  against  W. 
J.  Klnard  and  James  E.  Davta.  Appeal  dla- 
mlssed,  and  order  sustained. 

W.  H.  TowDseDd,  for  appellant.  A  H. 
Patterson,  John  T.  Sloan,  Jr.,  Allen  J.  Oreen, 
H.  F.  Green,  and  J.  J.  Brown,  for  respond* 
enta. 

FOPD,  J.  In  order  that  the  appeal  herein 
may  be  correctly  apprehended,  it  will  be  nec- 
essary to  make  a  statement  of  matters  that 
preceded  the  orders  and  Judgment  from 
which  the  appeal  is  entered.  The  appellant, 
W.  O.  Slmms,  Is  the  clerk  of  the  circuit  court 
for  Barnwell  county,  In  this  state,  while  the 
respondent  Is  the  master  for  that  county. 
At  tbe  March  term,  1892,  <^  tbe  court  of  com- 
mon pleas  tor  Barnwell,  and  when  the  action 
of  the  New  JBngland  Mortgage  Security  Com* 
pany  as  plaintiff  against  W.  J.  Klnard  and 
James  E.  Davis  as  defendants  was  regularly 
called  at  that  term,  an  order,  of  which  the 
following  Is  a  copy,  was  passed,  namely: 
"On  motion  of  Messrs.  Green  and  Sloan, 
plaintiff's  attorneys,  it  Is  ordered  that  It  be 
referred  to  W.  Gilmore  Slmms,  clerk  of  this 
court,  as  special  master  (the  master  being 
disqualified),  to  talce  the  testimony  upon  aU 
of  the  issues  raised  by  the  pleadings  In  the 
aboreHitated  case;  and  that  he  report  the 
same  to  this  court  I.  D.  Wltherspoon,  Pre- 
siding Judge."  In  pursuance  of  this  order, 
W.  Q.  Slmms,  Esq.,  as  special  master,  held 
a  reference,  took  the  testimony,  and  reiK>rted 
the  same  to  the  court  of  common  pleas.  At 
the  July  term,  1^4,  of  said  court  the  above- 
named  plaintiff,  upon  said  report  and  the 
pleadings,  applied  to  the  court  for  a  decree 
of  foreclosure  and  sale.  And  In  the  pro- 
posed draft  of  decree  inserted  the  name  of 
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Mr.  fUmms,  as 'special  master,  as  the  officer 
to  make  the  saSe.  Mr.  A  H.  Patterson,  Oie 
master  for  .Barnwell  county,  requested  the 
presiding  judge;  Judge  Townaend,  to  insert 
his  name  as  tbe  officer  to  make  the  said  sale 
Instead  of  Mr.  Slmms  as  sipeclftl  master, 
claiming,  as  a  matter  of  right  pertaining  to 
his  office,  that  be  was  tbe  proper  person  to 
make  the  sale.  Tbe  circuit  judge  reserred 
his  decision  on  this  point,  but  on  tbe  2d  day 
of  August  1882,  filed  the  f(dlowlng  order: 
The  case  comes  before  me  on  a  motion  to 
appoint  the  i^teclal  master  to  sell  the  lands 
involved  In  tbe  action.  It  Is  claimed  that 
the  master  is  dlsquallfled  by  an  order  of 
Judge  Wltherqwon,  passed  In  April,  1882. 
[This  order  has  ah^dy  been  copied  In  this 
opinion.]  The  master  cMitends  that  be  was 
disanalifled  at  the  date  of  said  order,  and 
that  said  order  was  passed  without  any  fftcts 
upon  which  to  base  It;  that  It  was  one  of 
sere.-al  ordeni  signed  at  the  same  time,  and 
all  drawn  alike,  upon  a  typewriter.  In  three 
of  which  he  was  disqualified,  but  that  in 
this  case  be  was  qualified;  and  that  this  or- 
der was  signed  under  a  mistake  or  mlsap- 
prehaision.  Tbe  master  further  contends 
that,  as  W.  G.  Slmms,  Esq.,  has  taken  the 
testimony,  and  reported  the  same,  as  directed 
by  said  order,  his  duties  as  special  master 
are  at  an  end  in  this  case.  The  law  Is  plain 
as  to  what  is  referred  to  the  master.  The 
trouble  Is  covered  by  the  said  order.  It  is 
not  appealed  from.  But  then  it  must  be  re- 
membered that  tbe  master,  whom  it  affects 
mostly  in  Us  results,  was  not  a  party  to  the 
action,  and  could  neither  appeal  from  it  nor 
move  to  set  it  aside.  He  would  be  equally 
powerless  In  any  other  cause  If  the  parties 
to  the  action  should  see  fit  to  pass  an  order 
adjudging  Us  disqualification.  It  becomes 
Interesting,  then,  to  find  out  what  is  his  rem- 
edy In  such  cases.  I  shall  not  undertake 
to  say  whether  Judge  Wltherspoon  meant  to 
adjudge  the  master  disqualified  generally,  or 
only  as  to  the  taking  of  the  testimony.  I 
have  before  me  two  officers  of  the  court,  each 
contradlug  that  be  should  sell  this  land.  I 
think  the  master  is  entitled  to  sell  It,  unless 
he  is  now  disqualified.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  W.  G. 
Slmms,  Esq.,  clerk  of  this  court,  show  cause 
before  the  judge  of  the  second  circuit,  at  his 
chambers,  In  Aiken,  S.  C,  at  12  m.,  on  the 
10th  day  of  August,  1894,  or  as  soon  thereaft- 
er as  counsel  can  be  heard,  why  It  should  not 
be  referred  to  the  master  for  Barnwell  coun- 
ty to  sell  said  land,  and  that  Master  A.  How- 
ard Patterson  be  pennltted  to  submit  at  such 
hearing  such  proofs  in  the  fann  of  affidavits 
or  otherwise  as  he  may  be  advised  will  tend 
to  disprove  the  allegation  of  disqualification, 
or  to  establish  his  qualification  to  sell  said 
land.  It  is  further  ordo'ed  that  a  copy  of 
this  order  be  forthwith  served  upon  W.  G. 
Slmms,  Esq.,  and  A  H.  Patterson,  Esq.  It 
is  turtho:  ordered  that  pn  or  after  the  filing 
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of  his  decision  by  bis  bonor.  the  Judge  of  the 
circuit  conrt,  in  tbe  hearing  before  ordered,' 
plaintiff's  attorneys  have  leave  to  ai^ly  at 
chambers  to  tbe  Judge  of  said  drcnlt  for  a 
judgment  of  foreclosure  and  sale  as  prayed 
for.  D,  A.  Townsend,  Presiding  Judge," 
At  tbe  hearing  before  Judge  Aldrich  in  pur- 
suance of  the  foregoing  order,  W.  Gllmore 
Slmms,  Esq.,  as  special  master,  in  his  return 
to  the  rales,  shtmed  for  cause  why  A.  H. 
Patterson,  as  master,  was  disqualified  from 
making  the  sale:  (1)  That  by  the  order  of 
Judge  Wltherspoon  as  presiding  judge  said 
master  had  been  adjudged  disqualified  to 
act  In  the  cause,  and  tbe  respondent  had 
been  appointed  to  act  as  special  master  In 
the  cause;  (2)  that  the  order  of  Judge  Wlth- 
erspoon had  not  been  appealed  from,  and  that 
It  Is  not  competent  for  one  circuit  judge  to 
review  tbe  order  of  another  circuit  judge; 
(3>  that  It  Is  not  competent  for  Mr.  Patter- 
son, as  master,  to  Intervene  In  this  cause,  and 
question  the  appointment  of  the  special  mas- 
tw  herein;  (4)  that  by  bts  appointment  as 
special  master  tbe  respondent  is  clothed  with 
all  the  powers  of  the  master  in  this  cause, 
and  should  be  directed  to  make  the  sale  un- 
der tbe  decree  of  the  court.  The  matter  was 
beard  by  Judge  Aldrlch  on  this  return  and 
tbe  affidavits  submitted  by  Mr.  Patterson. 
He  decided  that  the  order  of  Judge  Town- 
send  construed  tbe  order  of  Judge  Wlther- 
spoon as  directing  Mr.  Slmms  to  take  tbe  tes- 
timony upon  all  the  Issues  raised  by  the 
pleadings,  and  report  tbe  same  to  the  court, 
and  Judge  Aldrlch  holds  that  Mr.  Slmms  has 
complied  with  that  order.  Judge  Aldrlch 
further  construes  the  order  of  Judge  Town- 
send  as  deciding  that  Judge  Witherspoon's 
order  does  not  apply  to  or  affect  the  sale  of 
property,  which  sale  tbe  law  requires  to  be 
made  by  tbe  master,  unless  be  is  disqualified 
by  law.  Judge  Aldrich  then  decides  that 
the  master  Is  not  disqualified  from  selling, 
under  the  testimony  heard  by  him.  He  there- 
fore made  a  decretal  order  providing  that  the 
master,  Mr.  Patterson,  should  sell.  At  the 
hearing  before  this  court  all  tbe  parties  to 
the  action  and  the  attorneys  for  Mr.  Slmms 
and  Mr.  Patterson  himself  agreed  to  tbe  fol- 
lowing statement  being  added  to  the  "case," 
to  wit:  "The  court  having  Intimated  a  doubt 
as  to  whether  the  parties  to  the  original  ac- 
tion had  not  a  right  to  be  heard  before  Judge 
Aldrlch  in  the  proceedings  under  Judge 
Townsend'B  order,  which  order  Is  one  of  the 
grounds  of  appeal,  It  is  agreed  that  tbe  fol- 
lowing statement  be  added  to  the  'case*: 
0)  The  answer  of  the  original  defendant  to 
tbe  original  suit  was  withdrawn,  and  the 
plaintiff  applied  for  Judgment  as  stated  In 
the  brief.  (2)  Tbe  plaintiff  had  notice  of  the 
filing  of  Judge  Townsend's  order,  and  waived 
the  right  of  appearance  before  Judge  Al-  j 
drlch.  and  hereby  consents  that  this  court  de- 
termine the  qnestions  raised  by  this  appeal."  I 
The  followhig  are  tbe  gronuds  of  appeal  j 


presented  by  Mr.  Slmms:  "(1)  That  bis 
honor.  Judge  Townsend,  erred  In  making 
said  order  requiring  W.  Gllmore  Slmms,  the 
appellant  herein,  to  show  cause  before  the 
Hon.  James  Aldrich,  circuit  Judge,  why  It 
should  not  be  referred  to  the  master  of  Bam- 
well  county  to  sell  said  land;  (a)  because,  by 
the  order  of  Judge  Wltherspoon,  dated  April 
1,  1892,  said  master  was  adjudged  disquali- 
fied to  act  In  this  cause,  and  this  ai^dlant 
was  appointed  special  master  In  this  cause; 
(b)  t>ecause  said  order  of  Judge  Wltherspo^ 
has  not  been  appealed  from,  and  the  action 
of  Judge  Wltherspoon  in  adjudging  said  mas- 
ter disqualified  and  In  appointing  a  special 
nuister  could  not  be  reversed  by  another  cir- 
cuit Judge;  (c)  because  said  master  could  not 
Intervfflie,  and  question  tbe  appointment  of 
a  special  master  In  this  cause;  (d)  becaoae, 
by  vlriue  of  his  appointment  as  special  mas- 
ter, tbe  appellant  is  clothed  with  all  the  pow- 
ers of  master  as  to  said  cause,  and  should  be 
directed  to  make  the  sale  under  the  order  of 
tlie  court  In  this  action.  (2)  That  his  honor, 
Judge  Townsend,  erred  In  holding  that  the 
order  of  Judge  Wltherspoon  did  not  appoint 
the  appellant  as  special  master  general]^, 
and  vest  bim  with  all  the  powers  of  master 
as  to  this  cause,  but  that  his  appointment  as 
special  master  expired  upon  his  taking  and 
reporting  the  testimony  in  the  case.  (3)  That 
his  honor,  Judge  Aldrich,  erred  in  boldlng 
that  he  could  not  consider  tbe  effect  of  Judge 
Witherspoon's  ord@r  appointing  this  appel- 
lant special  master  In  this  cause." 

If  we  have  seemed  to  cumber  tbe  opinion 
of  the  court  with  quotations  from  the  differ- 
ent orders  which  have  entered  into  the  cause 
while  on  circuit,  It  may  be  explained  that 
we  have  done  so  In  gentle  consideration  for 
the  two  worthy  court  ofi3cIals,  who  have  dif- 
fered In  Judgment  as  to  a  matter  of  principle, 
and  not  because  of  tbe  small  sum  of  mon^ 
Involved.  It  may  be  profitable  in  this  In* 
quiry  to  determine  the  character  of  the  order 
of  Judge  Wltherspoon,  which  order  Is  tbe 
basal  rock  upon  which  this  contention  la 
bottomed.  When  the  plaintiff  and  the  de- 
fendant had  raised  certain  questions  or  is- 
sues of  law  and  fact  by  their  pleadings,  and 
the  action  was  called  up  regularly  In  its  ap- 
propriate calendar  by  Judge  Wltherspoon,  be 
was  informed,  In  effect,  by  counsel,  that  th^ 
would  not  ask  tbe  circuit  Judge,  as  a  chan- 
cellor, to  hear  tbe  cause;  that  they  wished 
an  order  of  reference.'  Is  not  an  order  of 
reference,  granted  upon  the  pleading  and  by 
consent,  an  administrative  order?  It  in  no 
wise  adjudges  the  rights  of  parties.  It  Is 
like  a  rule  of  survey  of  any  other  dlrecticm 
preparatory  to  trial.  If  It  be  purely  an  ad- 
ministrative order,  then  It  may  be  altered  by 
a  Bucceedinf?  judge,  upon  good  cause  shown. 
We  apprehend,  however,  that  these  observa- 
tions do  not  dispose  of  the  matter  to  which 
appellant  wishes  our  attention.  On  the  con- 
trary, the  appellant  greatly  relies  as  tbe  basis 
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d  hlg  contentton  that  noder  the  statntei  ot 
this  state,  it  a  master  la  dlsauallfled  from 
official  service  In  a  cause,  and  the  court  so 
determines,  a  qieclat  master  may  be  appoint- 
ed b7  the  presiding  Judge,  who  shall,  as  to 
that  cause,  he  clothed  with  all  the  powers  oC 
master.  Ker.  St  $  789.  Certainly,  Judge 
Witherspoon,  as  presiding  Judge,  did  express- 
ly hold  In  his  order  of  reference  that  the  mas- 
ter was  disqualified,  and,  after  so  holding, 
did  app(rint  Mr.  Slmms  as  special  master. 
The  appellant  contends  that  the  dlsoretion  Is 
hy  the  statute  vested  In  the  dnmlt  Judge 
presiding  when  the  questltm  occnrs  as  to 
the  dlsquallflcatlon  of  the  master,  and  that 
such  discretion,  once  exercised  by  him,  can- 
not be  Interf^ed  with  by  his  successor  as 
presiding  Judge,  but.  If  erroneous,  can  only 
be  corrected  by  appeaL  A  very  serious  qnes* 
Hon  Ues  closely  related  In  this  matter,  vis. 
whether  an  order  made  by  a  circuit  Judge  as 
presiding  Judge  can  displace  an  official  with* 
out  some  right  of  inquiry  In  that  offidal  as 
to  the  basis  of  that  Judgment.  It  may  be 
seen  that  an  official  might  suffer  serious  loss 
most  unjustly  unless  some  hearing  Is  given 
to  tbat  ofBdal  before  such  a  serious  step  is 
taken  by  a  presiding  Jndge.  Very  fortunate* 
ly  that  question  need  not  be  considered  in 
this  case,  for  it  seems  to  us  that  in  constru- 
ing the  order  of  Judge  Witherspoon  we  must 
look  at  its  character,  and,  having  done  so, 
it  Is  clear  that  he  Intended  merely  and  en* 
tirely  to  pass  an  administrative  order  for  the 
taking  of  the  testimony  in  the  cause,  aad  so 
report  the  testimony  to  the  court  When 
this  was  done,  his  snccessOT  as  presiding 
Judge  was  master  of  the  situation,  so  to 
speak.  In  this  very  cause  the  dtfendants 
withdrew  their  answer,  thus  leaving  the 
plalntur  free  to  apply  to  the  court  for  the  full 
relief  as  demanded  in  the  eompbdnt,-4  final 
Judgment  It  was  thea  rlrtually  a  wiping 
out  of  the  labors  of  the  special  master,  and 
the  necessity  of  his  appointment,  and  thus  it 
was  competent  for  the  master  to  call  the 
court's  attention  to  his  supposed  rights  In 
the  premises.  It  is  manifest  from  the  record 
that  great  care  was  tahm  to  finally  settle  the 
respective  claims  of  the  master  and  the  spe- 
cial master.  There  is  no  complaint  from  Mr. 
Slmms  that  the  testimony  before  Judge  Aid* 
rich  did  not  demonstrate  that  Mr.  Patterscm 
was  not  disqualified.  We  think  the  forego- 
ing views  answer  all  the  grounds  of  appeal 
herein.  It  Is  ordei  ed  that  the  appeal  be  dis- 
missed, and  the  orders  below  In  the  circuit 
court  appealed  from  he  sustained. 

.  McIVEK,  C.  J.    I  concur  in  the  result 

GARY,  J.  I  concur  In  the  result  Bven  if 
an  order  of  ref«%nce  generally  is  merely  ad- 
ministrative in  its  nature,  still  there  are  cas- 
es in  which  the  granting  of  such  order  would 
affect  a  substantial  right  ot  a  party  by  de- 
priving him  of  a  particular  mode  of  trial  to 
which  he  might  be  entitled  by  law. 


(13  s.  a  SK) 
SIBBB  et  al.  v.  SIBBS  et  al. 

(Supreme  Conrt  at  South  OaroUna.    llardi  0, 

1895.) 

tsstambktabt  powbks  —  estatb  dkdek  wlll<— 
OahcbuiAtioit  of  Dbkd. 

1.  In  a  will  deviBing  testator's  estate  to  the 
widow  tor  life  or  widowhood,  the  income  there- 
from to  be  recrived  to  her  own  use  and  for  the 
support  of  the  minor  childreo,  a  power  to  sell 
and  convey  any  or  all  of  the  estate  "in  such 
manner,  upon  sach  terms  and  conditions,  and 
to  BQch  person  or  persons  as  she  may  deem 
best,"  and  invest  the  proceeds  in  other  property, 
and  a  further  general  power  of  appointment  by 
her  will  of  the  proper^  or  its  proceeds.  whi<di 
are  to  be  divided  among  the  chudren  after  her 
death,  do  not  empower  ner  to  convey  the  prop- 
terty  upon  a  nominal  consideration  or  by  way  of 
gift. 

2.  An  unexecuted  general  power  of  appoint- 
ment by  wU^  conferred  iqion  a  life  tenant  will 
not  enlarge  the  life  estate  Into  an  absolute  es- 
tate. 

3.  An  action  to  cancel  a  recorded  deed  ex- 
ecuted to  one  cotenant  pursuant  to  a  power  in  a 
will,  as  being  unauthorized  by  such  power,  and 
witiioot  consideration,  and  fraudulent  as  against 
the  other  cotenants  whose  rights  are  prejudiced 
thereby,  is  maintainable  by  tibem  although  th^ 
are  not  in  poesession,  and  there  has  been  no  ac- 
tual ouster. 

4.  In  such  action  plaintiffs  may  demand 
judgment  on  the  law  side  of  the  court  for  an 
amount  allied  to  be  due  them  from  the  gran- 
tee in  such  conveyance,  and  may  also  ask  re- 
lief on  the  equity  side  from  the  fraud  which 
they  allege  will  render  their  action  fruitless. 

5.  The  absence  from  a  complaint  to  cancel 
a  conveyance  for  fraud  of  a  formal  demand  for 
Judgment  for  an  amount  claimed  to  be  due 
plaintiffs  from  defendant  will  not  prevent  a 
judgment  from  being  rendered  therefor  on  the 
law  side  of  the  court,  where  the  c<Hnplaint  con- 
tains other  allegationB  sufficient  to  warrant  its 
rendition. 

Appeal  ffom  common  pleas  circuit  court  of 
Colleton  county;  T.  B.  Frsser,  Judge. 

Action  by  Thaddeua  W.  Sires  and  others 
against  Samuel  W.  Sires  and  others  to  can- 
cel a  deed  etecnted  pursuant  to  a  power  of 
sale  In  a  will  as  bel^  unauthorized  by  such 
power,  and  fraudulent  and  void  as  against 
plalnUffis.  From  a  decree  that  the  deed  be 
canceled  the  defendant  Samuel  appeals.  Af* 
Armed. 

The  f<dlowlng  are  the  decree  and  excep- 
tions: 

"This  cft«<^  was  heard  by  me  at  the  term  ot 
the  court  held  in  February,  189S,  on  the 
pleadings  and  tesUmony  taken  before  me  In 
open  court  The  action  has  been  brought  to 
canc^  a  deed,  the  proper  execution  of  which 
Is,  however,  not  admitted  in  the  complaint 
purporting  to  have  been  executed  by  Martha 
M.  Sires,  the  widow  and  executrix  of  Fet«> 
J.  Sires,  deceased,  and  CMiveylng  to  Samuel 
W.  Sires,  one  of  the  def«idants.  the  tract  of 
land  dncribed  tt<  the  complaint  Samuel  W. 
Siros  la  one  of  the  children  (tf  Peter  3.  Sires 
and  Uartha  M.  Sires.  The  omsideratlon  of 
the  conveyance,  as  stated  in  the  said  deed, 
is  three  dollars,  and  the  deed  Is,  therefore, 
on  its  face  voluntary.  The  plaintiffs  claim 
that  they  and  the  defendants,  including  Sam- 
uel W.  Sires,  are  the  persons  entitled  under 
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the  said  win  as  tenants  In  common,  as  re- 
malndeivmen,  Martha  M.  Sires  having  died 
without  having  executed  the  power  ot  ap- 
pointment given  to  her  by  the  will  of  Peter 
J.  Sires,  deceased.  The  copy  of  the  will  Is 
filed  with  the  complaint,  and  It  Is  only  neces- 
sary to  refer  to  It  I  hold  that  under  the 
wilt  Mrs.  Sires  took  cmly  a  life  estate,  with 
power  to  appoint  by  will  to  whom  the  estate 
should  go  at  her  death,  which  power  she  has 
failed  to  execute;  that  she  has  a  power  to 
sell  any  portion  of  the  estate,  and  to  invest 
the  proceeds  arising  from  such  sale,  said  In- 
vestments  to  be  also  subject  to  the  power 
of  appointment;  that  on  failure  to  execute 
the  said  power  all  the  prop^y  was  to  go  to 
the  rematndffl'-tTien,  as  provided  In  the  will. 
Mrs.  Sires  had  no  power  to  sell  for  a  mere 
nominal  conslderatloo,  which  serans  not  to 
have  berai  paid;  and  the  evidence  is  not  suf- 
ficient to  amvlnce  me  that  tbexe  was  any 
other  ccmslderatiMi  tat  the  deed.  If,  Indeed, 
any  services  were  rmdered  to  her  by  her 
■on,  Samuel  W.  Sires,  and  tor  which  any 
payment  was  eqtected  by  either  of  Uiem.  the 
testimony  fails  sufficiently  to  show  that  these 
services  were  the  true  consideration  of  the 
deed.  I  am  therefore  of  the  oplnlcm  that  the 
deed  of  Martha  M.  Sires  to  Samuel  W.  Sires, 
which  does  not  even  profess  to  be  Uie  execu- 
tion of  a  power  of  sale,  is  In  fraud  of  the 
rights  of  the  remainder-men  under  the  will, 
and  Is  null  and  void,  as  omveying  any  In- 
tffl^st  In  the  land  inconsistent  with  the  rights 
of  the  remainder-men.  If  possession  on  the 
part  of  tlie  plaintUF  were  necessary  to  enable 
him  to  maintain  this  action,  ttm  the  posses- 
sion of  Samuel  W.  Sires,  one  of  the  tenants 
In  common,  is  anfildent  The  cancellation 
^  the  deed  does  not  (tf  itself  directly  estab- 
lish i^alnttfCs'  title,  and  put  him  in  pones- 
d<m  of  the  land;  but  It  enables  taira,  If  nec- 
•ssarr,  to  assert  his  title,  and  obtain  posses- 
tSoa.'  In  McMeelEen  t.  Edmonds,  1  Mills, 
Oh.  295,  it  Is  said:  ■Nothing  Is  more  com- 
mon than  that  partfee  should  come  Into 
this  court  to  set  aside  a  ^udulent  deed 
preparat(»7  to  a  trial  at  law.'  The  purpose 
of  this  actiott  at  law  was  to  obt^  posses- 
sion of  the  premises  covered  by  the  fraudu- 
lent deed.  The  other  remalnder^moi  In  this 
case  can  neither  enjoy  the  tenancies  in  c<»n- 
moUf  oar  obtain  parCttlcm  of  ttie  land  until 
this  deed  Is  out  of  the  -way.  It  is  therefore 
ordered  sad  adjudged  .that  the  said  deed  is, 
and  Is  h«eby  declared,  fraudulent  and  void, 
and  that  the  defradant,  Samuel  W.  Sires,  do 
deliver  up  the  same  to  the  cleA,  to  be  can- 
celed by  him,  and  put  on  the  recwd  of  the 
same  In  the  register's  office.  It  Is  ordered 
that  the  defendant,  Samuel  W.  Sires,  do  pay 
the  costs  of  tills  action.'* 

Iilxceptlons:  **(X)  For  that  the  presiding 
Judge  was  In  error  in  holding  that  the  deed 
of  Martha  M.  Sires  to  Samud  W.  Sires  was 
•aa  its  face  Viduntary,*  the  same  redtlng  a 
conBld«atlou  of  three  dollars.  G2)  For  that 
the  presiding  Jndge  was  In  error  In  holding 


that  Martha  M.  Sires  took  but  a  life  estate 
In  the  lands  of  her  husband,  Peter  J.  Sires, 
under  the  will  of  the  said  Peter  J.  Sires.  (3) 
For  that  it  waa  error  to  hold  that  Martha 
M.  Sires  had  no  power  to  sell  the  lands  de- 
vised under  the  will  of  the  said  Peter  J.  Sires 
for  'a  mere  nominal  conalderatiou.'  (4)  For 
that  it  was  error  to  hold  that  the  considera- 
tion mentioned  and  recited  In  the  deed  of 
conveyance  from  Martha  M.  Sires  to  Samuel 
W.  Sires  'seems  not  to  have  been  paid.'  (5) 
For  that  it  was  error  to  hold  that  there  was 
no  consideration  for  the  making  of  the  deed 
of  Martha  M.  Sires  to  Samuel  W.  Sires.  (6) 
For  that  the  presiding  Judge  was  In  error  in 
holding  that  the  said  deed  of  Martha  M. 
Sires  to  Samuel  W.  Sins  was  without  con- 
sideration, and  fraudulent  and  vcdd.  (7)  For 
that  It  was  error  not  to  hold  that  possession 
on  the  part  of  the  plaintiff  was  necessary  la 
order  to  sustain  the  action  herrin.  &)  For 
that  It  was  error  to  hold  that.  If  possession 
was  necessary  on  the  part  of  the  plaintiffs, 
the  possession  of  Samuel  W.  Sires  was  suffi- 
cient; It  b^ng  shown  that  the  possession  of 
Samuel  W.  Sires  was  of  such  a  hostile  snd 
adverse  character,  extending  over  such  a 
long  period,  as  to  work  an  ouster.  (O)  For 
that  the  prodding  Judge  was  In  error  In  hold- 
ing that  one  cotenant,  against  whom  there 
has  been  no  ouster,  can  bring  a  suit  of  this 
character  against  any  other  cotenant  (10) 
For  that  It  was  error  to  hcdd  that  the  'other 
remainder-man  in  this  case  can  neither  en- 
joy the  tenancy  in  common  nor  obtain  parti- 
tion of  the  land  until  this  deed  (Martha  M. 
Sires  to  Samuel  W.  Sires)  Is  out  <a  the  way.* 
(11)  For  that  it  was  error  to  order  that  the 
deed  of  Martha  M.  Sires  to  Samuel  W.  Sires 
be  delivered  up  and  canceled." 

J(An  D.  Bdwards  and  Fishbnme  &  Omber, 
tor  ai^lant  How^  Murphy  &  Farrow 
and  O.  0.  Tracy,  tar  respondents^ 

GART,  jr.  nils  action  yna  commenced  In 
tiie  court  of  common  pleas  for  Colleton  coun- 
ty for  the  purpose  of  canoeing  a  deed  of 
Martha  M. .  Sires,  dated  August  12,  1S78, 
upon  the  ground  that  said  deed  Is  fraudulent 
and  void,  having  been  executed,  as  It  was  al- 
leged, for  the  purirase  of  defeating  a  trust 
claimed  to  have  been  created  by  the  last  will 
and  testament  of  Peter  J.  Sires,  and  that  the 
same  was  a  cloud  upon  tbe  title  of  the  com- 
plainants to  a  certain  tract  of  land  described 
In  the  complaint  The  complaint  alleges 
that  the  title  to  the  land  in  dispute  Is  now 
vested  In  fee  simple  In  the  plfdntifts  and  de- 
fendants in  the  proportions  set  forth  In  the 
complaint  This  allegation  is  denied  by  the 
defendant  Samuel  W.  Sires,  who  sets  up  in 
his  answer  title  In  himself  to  said  land  by 
adverse  possession.  The  complaint  does  not 
all^  who  Is  In  possesion  of  the  land.  Bis 
honor,  Judge  Fraser,  who  tried  tiie  causa 
iRitiiout  a  jury,  sustained  the  allegationB  of 
the  complaint  as  to  the  question  ot  fraud, 
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and  ordered  the  deed  canceled.  The  defend- 
ant Samuel  W.  Sirea  appeals  from  said  de- 
cree upon  numerous  exceptions,  which,  to- 
gether with  the  decree,  will  be  set  forth  In 
the  report  of  the  case. 

Peter  J.  Sires.  In  his  last  will  and  testa- 
ment, says:  "I  give,  devise,  and  bequeath 
all  my  estate,  real  and  personal,  to  my  be- 
loved wife,  Martha  M.  Sires,  for  and  during 
the  term  of  her  natural  life  or  during  her 
widowhood.  She  to  receive  the  Income 
thereof  to  her  own  use,  and  for  the  main- 
tenance, support,  and  education  of  the  minor 
unmarried  children  by  my  marriage  with  my 
said  wife,  In  such  amount,  proportions,  and 
shares  to  each  as  she  may  think  proper,  with 
power  to  my  said  wife  to  sell,  dispose  of,  and 
convey  all  or  any  portion  of  my  said  estate 
In  such  manner,  upon  sncta  terms  and  condi- 
tions, and  to  such  person  or  persons  as  she 
may  deem  best,  with  power  also  to  invat 
the  proceedt  of  any  tu^  »aU  in  other  prop- 
erty or  funds,  the  ineoma  of  which  to  be  ap- 
plied as  hereinbefore  provided;  and  it  is 
my  win  that,  in  the  event  of  the  marriage  of 
my  said  wife  again,  she  shall  only  be  enti- 
tled during  her  life  to  an  equal  share  with 
my  said  minor  onmarrled  children  of  the  In- 
comS  of  my  said  estate,  and  of  the  ineonu 
of  the  proeeedi  from  such  part  as  may  have 
been  told.  And  it  is  also  my  will,  aod  I  do 
hereby  provide,  that  my  said  wife  shall  have 
power  to  dispose  of,  limit,  and  appoint  my 
said  estate,  aod  the  proceedt  of  any  part 
thereof  tbat  may  have  been  aold.  In  and  by 
her  last  will  and  testament,  duly  executed, 
to  such  person  and  persons,  and  for  such  es- 
tate and  estates,  and  with  such  provisions, 
limitations,  and  conditions  as  she  may  think 
proper,  and.  In  the  event  of  the  death  of 
my  said  wife  without  having  made  and  exe- 
cuted such  last  will  and  testament,  then  it 
is  my  will  tbat  my  said  estate,  and  the  pro- 
ceedt of  such  of  it  as  may  have  been  aold, 
shall  go  to  and  he  equally  divided  between 
and  among  such  children  by  my  marriage 
with  my  said  wife  as  may  be  living  at  the 
time  of  her  deatli,"  etc.  (Italics  ours.)  The 
words  "with  power  to  my  said  wife  to  sell, 
dispose  of,  and  convey  all  or  any  portion  of 
my  said  estate  in  such  manner,  upon  such 
terms  and  conditions,  and  to  such  person  or 
persons  as  she  may  deem  best,"  when  con- 
strued in  connection  with  the  other  parts  of 
the  will,  especially  with  the  words  which  we 
have  italicized,  show  that  It  was  the  Inten- 
tion of  the  testator  to  confer  upon  the  life 
tenant,  Martha  M.  Sires,  power  to  s^  but 
not  to  dispose  of  and  convey  said  property 
as  a  gift  A  gift  of  the  property  would  have 
defeated  one  of  the  objects  of  the  testator's 
will,  which  was  that  the  income  from  the 
property  should  not  only  be  used  for  the  ben- 
efit of  the  widow,  but  also  for  the  main- 
tenance, support,  and  education  of  the  chil- 
dren therein  described.  The  will  shows  also 
that  the  testator  contemplated  that  either  the 
original  pioperty  or  that  purchased  with  the 


proceeds  derived  from  a  sale  of  the  original 
property  would  be  In  the  possession  of  the 
life  tenant,  Martha  M.  Sires,  at  the  time  of 
her  death;  and.  In  case  she  failed  to  dis- 
pose of  It  by  her  last  will  and  testament, 
the  testator  provided  ttiat  It  should  descend 
to  the  children  described  in  his  will. 

The  next  question  for  consideration  is 
whether  the  land  was  sold  or  conveyed  as 
a  gift  The  deed  recites  a  consideration  of 
three  dollars  (the  receipt  of  which  Is  therein 
acknowledged).  The  presiding  judge,  in  his 
decree,  says:  "Mrs.  Sires  had  no  power  to 
sell  for  a  mere  nominal  consideration,  which 
seems  not  to  have  been  paid,  and  tbe  evi- 
dence is  not  sufficient  to  convince  me  that 
there  was  any  other  consideration  for  the 
deed.  If,  Inded,  any  services  were  rendered  . 
to  her  by  her  son,  Samuel  W.  Sires,  and  tat 
which  any  payment  was  expected  by  either 
of  them,  the  testimony  fails  sufficiently  to 
show  that  these  services  were  the  true  con- 
sideration of  the  deed."  The  circuit  judge 
heard  the  witnesses  testify;  therefore  his 
opporttmitles  for  Judging  as  to  their  credi- 
bility were  greater  than  those  possessed  by 
this  coort  After  a  careful  reading  of  the 
testimony,  we  agree  with  the  circuit  Judge  In 
his  finding  of  fact  as  to  the  consideration 
upon  which  the  property  was  conveyed. 
Tbe  consideration  of  thi*ee  dollars  expressed 
In  the  deed  Is  nominal  and  formal.  The 
property  was  therefore  conveyed  as  a  gift. 

The  next  question  that  naturally  suggests 
Itself  is  as  to  the  effect  of  such  conveyance 
as  a  gift.  A  sale  implies  a  consideration, 
and,  when  the  power  Is  given  to  sell,  and  the 
person  conveys  without  a  consideration,  or 
one  merely  nominal,  this  constitutes  a 
breach  of  the  trust,  and  none  of  the  par- 
ticipants therein  can  take  anything  by  such 
conveyance.  To  sustain  the  position  that  a 
power  to  seU  is  not  fulfilled  by  the  convey- 
ance of  the  property  as  a  gift,  it  is  only  nec- 
essary to  refer  to  a  few  authorities.  Rabb 
v.  Flennlken,  29  8.  0.  278,  7  S.  B.  607; 
Park's  Adm'r  v.  Society  (Vt)  20  AtL  107; 
Fronty  v.  Godard,  Bailey,  Eq.  517. 

Appellant  contends  that  under  the  provi- 
sions of  the  will  Martha  M.  Sires  took  a  great- 
er estate  than  simply  a  life  estate.  In  the 
case  of  Pulltam  v.  Byrd,  2  Strob.  Bq.  134, 
It  appears  that  the  testator,  In  a  single  sen- 
tence In  his  will,  disposed  of  his  property  as 
follows:  "My  will  and  desire  Is  that,  after 
all  my  just  debts  are  paid,  that  all  my  proper- 
ty, real  and  personal,  remain  in  the  hands 
of  my  beloved  wife  during  her  natural  life, 
and  that  she  shall  have  the  disposal  of  one- 
half  of  it  at  her  death."  The  court  says: 
"Upon  what  appears  to  this  court  to  be  a 
correct  construction  of  this  will,  the  wife 
took  an  estate  In  the  whole  property,  which, 
by  the  terms  of  the  will.  Is  limited  to  her 
life,  with  a  general  power  of  appointment 
as  to  the  other  moiety,  without  restriction  as 
to  time  or  mode  for  the  exercise  or  execution 
of  that  power.   And,  If  the  estate  bad  not 
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been  limited  to  ber  life,  there  is  no  doubt 
tbat  she  would  have  taken  an  absolute  in- 
terest In  one  moiety,  (or  the  proposition  is 
undeniable  that  a  devise  or  bequest  to  one 
generally  and  Indefinitely,  with  an  unlimited 
power  of  appointment,  gives  an  absolute  es- 
tate. But,  though  the  view  taken  by  the 
chancellor  in  his  decree  is  not  unsupported 
by  authority,  it  appears  from  the  general . 
current  of  decisions  and  the  opinion  of  emi- 
nent Jorists  that  where  thwe  Is  a  gift  to  one 
for  life,  with  a  general  power  of  appoint- 
ment, the  power  of  appointment,  though  gen- 
eral, does  not  enlarge  the  life  estate  Into  an 
absolute  Interest,  and  nothing  passes  under 
the  clause  conferring  the  power,  unless  It  be 
executed.  As  was  said  by  Sir  William  Grant 
In  the  case  of  Bradly  v.  Weatcott,  13  Ves. 
453:  'The  distinction  is  perhaps  slight  which 
exists  between  a  gift  for  life,  with  a  power 
of  dlsposltlm  superadded,  and  a  gift  to  a 
person  indefinitely,  with  a  superadded  power 
to  dispose  by  deed  or  will.  But  the  distinc- 
tion Is  perfectly  established  that  In  the  latter 
case  the  property  vests.  A  gift  to  A.  and 
to  such  persona  as  he  shall  appoint,  Is  ab- 
solutely property  In  A.  without  any  appoint- 
ment But  If  it  iB  to  him  for  life,  and  after 
his  death  to  such  person  as  he  shall  appoint 
by  will,  he  must  make  an  appointmoit  to  en- 
title that  person  to  anything.'  This  manner 
of  stating  the  proposition  Is  In  conformity 
with  the  opinion  of  this  court,  and  the  dis- 
tinction drawn,  though  narrow  and  refined, 
is  fully  sustained  by  the  decided  cases.  It 
is  unnecessary  to  enlarge  upon  a  question, 
the  decision  of  which  rests  so  entirely  upon 
authority."  In  the  light  of  the  cases  the  life 
estate  of  Mrs.  Sires  was  not  enlarged  Into 
that  of  an  absolute  estate,  and  It  was  neces- 
sary to  execute  the  power  of  appointment 
so  as  to  dispose  of  the  property  under  the 
will. 

The  appellant  contends  that  the  presiding 
judge  was  In  error  in  not  holding  that  pos- 
session on  the  part  of  the  plaintiffs  was  nec- 
essary to  sustain  the  action  herein;  also  that 
there  was  error  in  holding  that  one  cotenant, 
against  whom  there  has  been  no  ouster,  can 
bring  a  suit  of  this  character  against  any 
other  cotenant  The  acceptance  by  Samuel 
W.  Sires  of  the  deed  of  conveyance,  and  pla- 
cing it  on  record,  was  notice  that  his  claim 
to  the  land  was  hostile  to  that  of  the  other 
cotenant  If  the  land  was  owned  by  the  par- 
ties as  tenants  in  common,  then  the  action  of 
Samuel  W.  Sires  was  an  act  of  wrong,  and 
entitled  the  parties  to  seek  relief  in  equity 
from  the  alleged  fraud  upon  their  rights. 
The  views  which  we  entertain  on  this  sub- 
ject are  expressed  in  the  case  of  Miller  v. 
Hughes,  33  S.  O.  541,  12  S.  E.  419,  In  which 
Chief  Justice  Mclver  says:  -'The  foundation 
of  a  cause  of  action  In  such  a  case  Is  a  fraud, 
and  If  the  plaintiff,  after  alleglug  the  fraud, 
makes  furth^  allegations,  showing  that  his 
rights  are  impaired  or  destroyed  by  the  per- 
petration of  the  fraud,  then  be  states  a  cause 


of  actl<m.  Of  course,  the  mere  fact  that 
his  debtor  has  perpetrated  a  fraud,  even  of 
the  grossest  character,  gives  him  no  cause 
of  action;  but  when  he  alleges  facts  tending 
to  show  that  his  rights  are  injuriously  affect- 
ed by  such  fraud,  then  be  states  a  complete 
cause  of  action,  which.  If  established,  will  en- 
title him  to  relief.  *  *  *  But  fraud  Is  pecul- 
iarly a  matter  of  eqnltable  cognizance,  and, 
when  fraud  Is  alleged,  and  the  further  allega- 
tion is  made  that  such  fraud  Is  injurious  to 
the  creditor's  rights.  It  seems  to  us  that  a 
court  of  equity  has  jurisdiction  of  such  a  case. 
In  such  a  case  the  creditor  does  not  ask  the 
aid  of  the  court  of  equity  upon  the  ground 
that  he  can  obtain  no  relief  at  law.  but  bi» 
claim  to  the  aid  of  equity  Is  based  upon  the 
fraud  which  has  been  practiced  npoa  him, 
and  from  which  the  court  of  equity  has  ju- 
risdiction to  relieve  him.  It  Is  not  universal- 
ly true  that  a  plaintiff  must  show  that  be 
has  no  plain,  adequate  remedy  at  law  before 
be  can  Invoke  the  aid  of  a  court  of  equity, 
for  there  are  some  cases  In  which  the  jurls- 
dlcticms  are  concurrent,  and  fraud  is  one  of 
those  matters.  •  •  *  It  is  further  urged 
that  the  claim  of  the  plaintiffs,  being  a 
plain  legal  demand,  should  first  be  establish- 
ed by  a  judgment  at  law  before  the  aid  of 
equl^  can  be  invoked.  Whatever  embar- 
rassments this  might  have  offered  under 
our  former  system  of  judicature,  when  law 
and  equity  were  administered  by  different 
tribunals,  cannot  be  felt  now,  under  our  pres- 
ent system,  especially  after  the  Code  has 
provided  that  both  legal  and  equitable  causes 
of  actions  may  be  united  In  the  same  com- 
plaint We  do  not  see,  therefore,  why  the 
plaintiffs  may  not  demand  judgment  for  the 
amount  alleged  to  be  due  them  on  the  law 
side  of  the  court,  and  in  the  same  action  ask 
relief  on  the  equity  side  from  the  fraud 
which  they  allege  will  render  their  action 
fruitless.  The  fact  that  in  the  complaint 
there  does  not  seem  to  be  any  formal  de- 
mand for  judgment  for  the  amount  due  them 
by  the  defendant  Hughes  is  of  no  conse- 
quence, provided  the  complaint  contains  oth- 
er allegations,  as  we  think  it  does,  sufficient 
to  warrant  such  judgment  The  exceptions 
embodying  these  objections  must  therefore 
be  overruled."  As  hereinbefore  stated,  the 
complaint  alleges  that  the  title  to  said  lands 
in  fee  simple  Is  now  In  the  plaintiffs  and  de- 
fendants in  the  proportions  set  forth  in  the 
complaint  This  allegation  Is  denied  by  the 
defendant  Samuel  W.  Sires,  who  sets  up, 
in  his  answer,  title  to  said  laud  by  adverse 
possession.  A  legal  issue  is  thus  raised, 
which  the  parties  have  the  right  to  liave 
tried  by  a  jury,  unless  a  jury  trial  is  waived 
in  the  manner  provided  by  law.  The  case 
should  therefore.be  placed  on  calendar  1  for 
the  purpose  of  such  trial,  unless  such  trial 
be  waived.  McMahan  v.  Dawkins,  22  S.  C. 
320.  It  Is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  affirm- 
ed, and  that  the  case  be  remanded  to  the 
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court  of  fMmunm  pteaa  fw  CoUetm  coiintj 
for  BQCb  further  proceedlngB  as  may  be  nec- 
eaaaiy  to  cony  out  the  views  heretn  anuonn- 
«ed. 


m  Va.  72»> 

BROWN  V.  BPPS.  Serjeantx 

<Snpreme  Court  of  Appesls  of  Vlryinla.  Feb. 
14,1S8&.) 

COMSnTCTlORAL  LAW— TuiAIi  BT  JdBT— JCBIBDIO- 
TI05  or  JUSTIOS  OT  THE  FbaOB. 

Code  1887,  S  4106.  u  amended  by  Acts 
ABiem.  1893-94,  p.  430,  provided  that  justices 
of  the  peace  shall  have  coocurreirt  jurisdictioa 
with  the  connty  and  corporation  coarta  in  petit 
larceny  and  omer  misdemeanors  whenever  the 
accused  elects  to  be  tried  by  said  justice,  and  is 
not  in  conflict  with  Const,  art.  1,  {  10,  which 
provides  "that  in  all  capital  or  criminal  prosecu- 
tioD  a  nmn  hath  a  right  to  *  *  *  a  speedy  trial 
by  an  impartial  jury,"  as  provtaioD  ia  made  for 
a  trial  by  jury  on  appeal  to  a  higher  court  in 
case  of  conviction  before  the  justice.  Revers- 
ing Slitler  V.  Com.,  U  &  £.  161,  342,  979,  88 
Va.  61S. 

John  Brown,  belns  detained  by  the  ser> 
Jeant  of  Richmond  andw  a  mlttlnras  frott  a 
JoBtice  of  the  peace,  applied  to  the  supreme 
court  of  appeals  tor  a  habeas  cx«])w.  Writ 
refused. 

OoiUter  &  Wise  and  Ghaa  W.  Dunston,  for 
plaintiff.  R.  Taylor  Scott,  Atty.  Gen,,  for 
respondent 

KEITH,  P.  John  Brown  filed  a  petition 
eomplalnlnff  that  he  was  unlawfully  detained 
in  custody  by  Charles  H.  Epira,  serjeant  of 
tbe  city  of  Richmond,  and  praying  for  a  writ 
of  habeas  corpus  from  this  court,  which  was 
awarded.  The  serjeant  answers  that  he 
holds  Brown  by  virtue  of  a  mittimus  from 
J.  J.  Crutchfleld,  police  justice  for  the  city 
of  Richmond,  which  is  appended  to  the  re- 
turn, and  made  a  part  thereof.  Brown,  by 
counsel,  demurs  to  this  return  as  Insufficient 
in  law,  and  for  cause  of  demurrer  claims  that 
section  4106  of  the  Code  of  Virginia  of  1887 
(as  amended  by  Acta  Leg.  1893-94.  p.  430) 
and  sections  4107  and  4108  of  the  Code  are 
null  and  void,  as  being  repugnant  to  section 
10,  of  article  1  of  the  constitution  of  Virginia, 
which  declares  "that  In  all  capital  or  crim- 
inal prosecution  a  man  hath  a  right  to  de- 
mand the  cause  and  nature  of  his  accusation, 
to  be  confronted  with  his  accusers  and  wit- 
nesses, to  call  for  evidence  in  his  favor,  and 
to  a  speedy  trial  by  an  Impartial  jury  of  his 
riclnage.  without  whose  unanimous  consent 
he  cannot  be  found  guilty;  nor  can  he  be 
compelled  to  give  evidence  against  himself; 
that  no  man  be  deprived  of  his  liberty,  ex> 
cept  by  the  law  of  the  land  or  the  judgment 
of  his  peers."  The  case  of  Miller  v.  Com., 
reported  In  88  Ta.  018,  14  S.  E.  161,  342,  979, 
was  decided  upon  the  law  as  set  out  In  sec- 
tions 4100-4108  of  the  Code,  and  tbe  amend- 

1  Reported  b/  V.  S.  Kirkpatrick,  Esq.,  of  the 
I^chbnrg  bai. 


moat  to  section  4106  found  In  Acts  Aasem. 
1893-M,  was  designed  to  cure  the  ^ect 
wbldi  this  court  declared  to  exist  In  that  sec- 
tlon  on  account  of  its  r^ognancy  to  the  con- 
stitutional proTlsIon  Just  quoted.  Tbe 
amendment  consists  In  Inserting  after  the 
words  "conservators  of  the  peace**  the  words, 
**wheneTa  the  person  charged  wltb  any  of 
the  off^ices  b»^nafter  mentloued  elects  to 
be  Med  by  sucb  lustlce,"  so  that  tbe  act 
now  reads:  "The  aereral  poUra  Justices  and 
Justices  ot  tbe  peace  of  tbls  commonwealth. 
In  addition  to  the  Jurisdiction  exercised  by 
them  as  conserrators  of  the  peace,  wbenerer 
any  <a  the  persons  hereinafter  mentioned 
elects  to  be  tried  by  such  justice,  shall  hare 
concurrent  Jurisdiction  witJi  the  county  and 
corporation  courts  of  tbe  state  of  all  cases 
of  assault  and  battery  not  felonies,  i>etit  lar- 
ceny," etc.  Counsel,  for  the  petitioner  con- 
tends that  this  amendment  does  not  cure  the 
vice,  and  therefore  it  will  be  proper  to  ex- 
amine first  Into  the  true  construction  of  the 
statute  prior  to  its  amendment,  and  then  to 
consider  the  effect  of  the  %ords  introduced 
1^  the  legislature  In  the  amendment  referred 
to. 

Gases  Involving  the  jurisdiction  of  justices 
of  the  peace  under  this  and  similar  statutes 
have  been  f requratly  before  this  court,  and 
In  every  instance,  sare  In  the  case  of  Miller 
V.  Com.,  88  Va.  618.  14  S.  E.  161.  342,  979,  the 
validity  of  the  judgment  based  on  the  statute 
has  been  upheld.  See  Thomas'  Case,  22 
Grat.  912:  Read's  Case.  24  Grat  618;  Wol- 
vertott  V.  Com.,  75  Va.  910;  and  HanisoQ  t. 
Com.,  81  Va.  401.  Inasmuch,  howOTer,  as  It 
does  not  appear  that  the  constituUonal  ques- 
tion here  under  consideration  was  presented 
to  the  court  In  any  of  those  cases.  It  Is  con- 
tended that  thc^  are  not  authorities  binding 
upon  us,  and  It  Is  conceded  that  tbelr  wdght 
as  authority  la  Impaired  for  the  reason  stat- 
ed. It  does  appear,  however,  that  the  ques- 
tion of  jurisdiction  was  considered  by  the 
court,  and,  indeed,  underlies  the  exercise  of 
Jurisdiction  by  all  courts  in  all  cases,  wheth- 
er specifically  presented  or  not;  so  that, 
where  It  appears  that  courts  of  all  grades  in 
the  state  from  justices  of  the  peace  to  this 
court  have  gone  on  uninterruptedly  for  many 
years  to  exercise  jurisdiction  under  a  stat- 
ute, and  that  during  all  that  time  there  has 
been  no  doubt  entMtalned  nor  question  rais- 
ed as  to  the  constitutionality  of  the  law, 
when  all  this  has  been  done  In  the  presence 
of  an  able  and  luqulsitive  bar,  a  strong  pre- 
sumption Is  raised  that  the  attack  has  not 
been  made  upon  the  constitutionality  of  the 
law,  because,  in  the  Judgment  of  the  courts 
and  of  the  profession,  no  such  ground  of  ob- 
jection existed.  The  same  class  of  cases  has 
been  considered  la  our  sister  states,  notably 
in  tbe  cases  of  Jones  v.  Bobbins,  8  Gray, 
329;  Shafer  v.  Mumma.  17  Md.  331;  Beers 
v.  Beers.  4  Conn.  635;  MoundsvUle  v.  Foun- 
tain, 27  W.  Va.  206;  City  of  Emporia  t.  Vol- 
mer,  12  Kan.  e22;  Wong  t.  Cltj  of  Aatorla, 
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13  Or.  538;  lfoor6  v.  State.  22  Tex.  App.  117; 
Byen  t.  Com.,  42  Pa.  St  89;  McGinnis  t. 
States  9  HunqtlL  4a  The  states  wbose  deci- 
sions are  here  quoted  base  their  Jurispm- 
dence  apon  the  common  law  derlTed  from 
tbe  same  fountains  from  which  oura  flows, 
and  their  dedskms,  which  are  evidence  of 
the  common  taw  among  them,  are  strongly 
persnasWe,  at  least,  of  the  common  law  as  it 
exists  here.  Contemplating  for  a  moment 
the  situation  In  the  colonies  at  tbe  time  of 
the  Berolntlon,  we  find  that  the  evils  com- 
plained of  by  them  were  the  same,  tbe 
means  taken  to  redress  them  and  guard 
against  their  recurrence  were  identical; 
therefore  their  adjudlcatiws  are  entitled  to 
great  Influmce  In  tbe  oonstmctlmi  of  similar 
statutes  In  our  own  states.  In  some  of  tbe 
cases  dted  prosecatlons  were  for  petit  lar- 
ceny, In  aome  for  keying  bouses  of  ill  fame, 
and  tn  others  for  less  serious  rlolatlMU  of 
the  law.  The  case  from  22  Tex.  Aitp.  ts  a 
Tery  curious  one  In  this:  that  tbe  court  re- 
rersed  tbe  Judgment  of  the  lower  court  be- 
cause it  had  compelled  the  accused  to  go  be- 
fore a  Jury  when  tbe  statute  authorized  a 
trial  by  a  court  without  a  Jury,  and  the  pris- 
oner liad  demanded  to  be  tried  In  accord- 
ance with  the  statute.  The  Texas  constitu- 
tion Is  almost  Identical  in  its  terms  with 
ours.  The  ofF^se  charged  there  was  an  ag- 
gravated assault  and  battery  and  tbe  court 
was  unanimous.  Tbe  principle  of  all  these 
cases  Is  that  a  statute  which  confers  juris- 
diction upon  a  justice  of  the  peace  to  try 
sucb  offenses  as  are  embraced  in  section  4106 
of  tbe  Code  are  constitutional,  provided,  by  a 
simple  procedure,  a  trial  by  a  Jury  can  be 
had  on  appeal  to  a  higher  court.  3  Am.  & 
Eng.  Enc.  Law,  p.  731,  and  4  Am.  &  'Eng. 
Gnc.  Law,  pp.  812,  813.  Tbe  law  Is  so  stated 
by  Bish.  Cr.  Proc.  S  893;  Sedgw.  St.  Const 
Law,  c.  497.  In  tbe  case  under  considera- 
tion, not  only  is  the  procedure  simple,  but  It 
is  an  absolutely  free  and  unfettered  right  of 
appeal.  The  prisoner  is  brought  before  tbe 
jusUce.  Tbe  warrant  malies  known  to  him 
the  cause  and  nature  of  the  accusation 
against  him.  He  ts  confronted  with  accusers 
and  witnesses.  He  ts  permitted  to  call  for 
evidence  in  bis  favor.  He  is  not  compelled 
to  give  evtdoice  against  himself,  and  a  Judg- 
ment is  rendered  against  him.  If  he  feels 
that  that  Judgment  Is  Just  he  submits  to  It; 
If  aggrieved  by  It  he  appeals;  aud  by  tbe 
assertion  of  bis  right  of  appeal  the  whole 
force  and  eflfect  of  the  judgment  is  destroy- 
ed. That  which,  by  bis  assent,  implied 
from  Ills  silence,  would  have  been  a  final 
Judgment,  pleadable  in  bar  to  any  future 
prosecution  for  the  same  offense,  has,  by  bis 
act,  become  of  no  effect  and  he  stands  as 
free  as  before  bis  arrest  subject  only  to  the 
requirement  that  he  must  give  bond  for  bis 
appearance  in  tbe  appellate  court  Now, 
what  Is  the  substance  of  all  this?  Does 
not  the  determination  of  the  defendant— in 
which  determination  be  is  an  absolutely  free 


agent— wh<dly  set  at  nangbt  the  i^igmeat 
Just  rendond  agaliut  him,  and  tranafw  the 
controreray  to  another  fomm,  and  convert 
tbe  proceedings  before  tbe  Justice  Into  a  pro- 
ceeding preliminary  to  a  trial  which  Is  there- 
after to  take  place  in  the  appellate  court,  and 
divest  it  of  all  similitude  to  a  final  trial? 
It  seems  to  me  that  looking  to  tbe  reality, 
and  not  tbe  form,  of  things,  to  their  sub- 
stance, and  not  to  the  names  by  which  they 
are  called,  that  is  the  conclusion  to  which  we 
are  inexorably  driven.  Follow  the  accused 
one  step  further,  when  in  obedience  to  hla 
recognizance,  be  presents  himself  before  the 
trial  court  under  section  4108,  and  there  we 
find  that  tbe  language  of  the  statute,  is,  "Tbe 
accused  shall  be  entitled  to  a  trial  by  a  Jury 
In  the  same  manner  as  if  he  had  been  indict- 
ed for  the  offence  in  said  court;"  that  is  to 
say,  he  has  tbe  same  guaranties  thrown 
around  bim  to  secure  to  him  a  fair  trial  by 
an  Impartial  Jury  as  Is  given  to  all  other 
persons  accused  of  crime,  and  be  stands  be- 
fore that  Jury  innocent  until  bis  guilt  is  prov- 
ed. But  It  is  said  that  tbe  prisoner  Is  en- 
titled to  a  speedy  trial,  and  in  the  Miner 
Case,  so  often  cited  f.-om  88  Va.  and  14  S.  E., 
tbe  word  "speedy"  would  seem  to  be  con- 
sidered as  equivalent  to  "immediate,"  which 
would  have  a  tendency  to  limit  the  discre- 
tion of  the  legislature  In  prescribing  the 
stages  through  which  a  prosecution  should 
pass  from  the  arrest  to  tbe  conviction  of  the 
prisoner.  I  do  not  understand  tbe  word  to 
have  been  so  used  In  tbe  constitutional  pro- 
vision which  is  now  being  inquired  Into. 

Up  to  a  recent  date  the  procedure  in  the 
enforcement  of  criminal  law,  beginning  with 
the  arrest  of  tbe  accused,  and  passing 
through  the  various  stages  to  his  final  trial 
before  a  jury,  has  been  more  elaborate,  and 
therefore  more  dilatory,  than  at  present 
Until  recently  tbe  Initial  step  was  either  the 
warrant  of  arrest  from  the  Justice  of  the 
peace,  or  a  bench  warrant  from  a  court  is- 
sued upon  an  Information,  or  upon  a  pre- 
sentment or  indictment  of  a  grand  Jury.  The 
office  of  the  bench  warrant  was  to  cause  tlie 
appreliension  of  tbe  accused,  who  was  then 
to  be  taken  before  a  Justice  of  the  peace  to 
be  examined.  By  tbe  Justice  be  was  scot 
on  to  an  examining  court  and  by  the  ex- 
amining court  was  acquitted  or  remanded 
for  trial.  Compare  this  elaborate  procedure 
with  the  eimplicity  of  tlie  present  day.  The 
accused  Is  arrested,  Is  examined  by  a  jus- 
tice,  is  sent  to  a  grand  Jury,  and  Is  then  pnt 
upon  his  trial;  or.  If  the  prosecution  begins 
with  the  Indictment  or  presentment,  he  is 
tried  at  once,  without  an  examlnatiou  be- 
fore a  Justice.  Tbe  utmost  simplicity  pre- 
vails, while  every  constitutioi'.al  right  Is 
carefully  preserved,  and  the  prisoner  is  se- 
cured a  "speedy  trial  before  an  impartial 
Jury  of  his  vldnage,  without  whose  unani- 
mous consent  he  cannot  be  found  guilty." 
To  my  mind,  the  I^islature  has  taken  ample 
and  most  satisfactory  steps  to  aecore  to  the 
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accused  his  constltattonal  rlgbt  of  a  "ipeedy 
trial,"  not  by  Umltin?  or  confining  the  togls- 
Ifltloo  u  to  the  mode  of  procedure  by  wblch 
It  has  been  thought  wise  to  guard  at  once 
the  rights  of  the  pr^ner  and  the  tntereBts 
of  the  commonwealth,  bat  providing  that 
there  shall  be  no  nndne  delay  in  tatdng  the 
BOccessiTe  steps  In  the  procedar&  Thus,  In 
section  4001  the  accused  la  dlscbaiged  from 
Imprisonment  "ff  a  presentmoit.  Indictment, 
or  Information  be  not  found  or  filed  against 
him  before  the  end  of  the  second  term  of  the 
conrt  at  which  he  Is  held  to  answer,"  unless 
tiie  tenure  Is  due  to  certain  causes  set  out 
In  the  statute,  and  which  need  not  be  here 
enumerated;  and,  "If  he  be  charged  wltb  a 
felony  he  shall  be  forerer  discharged  If  four 
terms  of  the  county,  corporation  or  hustings 
conrt  shall  pass  without  a  trial,"  unless  the 
tellure  to  try  be  for  reasons  specified  In  the 
statute,  and  which  must  be  made  to  appear 
of  record.  These  are  means  which  the  legis- 
lature has  thought  sufficient  to  secure  a 
"speedy  trial"  wlthtn  the  meaning  of  the 
constitution;  that  Is,  a  trial  without  delay. 
If  It  b6  said  that  the  statute  last  cited  re- 
fers only  to  felcmles,  the  reply  Is  that  that 
statute,  almost  In  Its  present  form,  may  be 
traced  back  to  the  birth  o^  our  constitutions, 
and  gives  much  color  to  the  Idea  that  runs 
through  many  adjudged  cases  that  the  pro- 
tection of  the  constitutions  was  Intended 
<HiIy  to  apply  to  th»  graver  classes  of  of- 
fenses, such  as  treason  and  felony. 

I  should  have  no  difficulty  In  declaring  sec- 
tion 4106  ot  the  Code  of  1887  constitutional 
were  It  a  case  of  first  Impression;  but,  as  I 
before  observed,  that  statute  came  under 
Judgment  before  this  court  In  the  very  re- 
cent case  of  MlUffl  v.  Com.,  Judge  Lewis  d&- 
llvertng  the  opinion,  and  was  held  to  be  re- 
pugnant to  the  conetltuUonal  provision  above 
cited.  I  entertain  for  the  learned  Judge  who 
delivered  that  opinion  the  greatest  respect, 
and  I  diifer  from  him -with  a  most  unaffect- 
ed distrust  In  the  correctness  of  my  own 
judgment;  and  when  his  position  appears 
to  be  fortified  by  the  supreme  court  of  the 
Uirited  States,  always  entitled  to  the  highest 
consideration,  and  Its  force  In  this  case 
heightened,  to  me  at  least,  by  the  estima- 
tion In  which  I  hold  the  justice  who  deliv- 
ered its  opinion  in  Callan  v.  Wilson,  127  U. 
S.  540,  8  Sup.  Ot  1301,  I  feel  that  dtstmst 
greatly  Intensified.  Callan  v.  Wilson  passes' 
opon  the  constitutionality  of  an  act  of  con- 
gress which  conferred  upon  the  p<dlce  Jus- 
tlces  of  the  District  of  Columbia  powers 
very  similar  to  those  granted  Justices  of  the 
peace  by  section  4106,  but  there,  to  my  mind, 
the  similarity  between  the  two  cases  ends. 
The  constitution  of  the  United  States  is  a 
source  and  grant  of  power  to  the  congress  of 
the  United  States.  It  Is  an  enabling,  and 
not  a  restraining.  Instrument.  Congress  can 
do  nothing  except  what  the  constitution, 
elthe**  directly  or  by  reasonable  construction, 
anthorlseit  it  to  do;  while  the  legislatore 


of  Yli^^la  possesses  an  leglsIattTe  power 
not  prohibited  by  the  fundamental  law.  By 
the  constitution  of  the  United  States  (article 
S,  {  2,  subsec.  8)  It  Is  declared  that  "the  trial 
of  all  crimes  except  In  cases  of  Impeach- 
ment shall  be  by  a  jury."  A  Jury,  therefore, 
is  an  essential,  an  Indispensable  requisite, 
an  integral  part  of  every  court  held  under 
the  authority  of  the  government  of  the  Unit- 
ed States  for  the  trial  of  all  crimes.  There 
can  be  no  trial  In  those  courts  of  a  person 
accused  of  crime  without  a  Jury,  by  virtue 
of  the  plain  and  unambiguous  language 
above  quoted.  The  presence  of  a  Jury  be- 
comes, then,  a  jurisdictional  question,  and 
Justice  Harlan  was  well  warranted  In  say- 
ing in  Callan  v.  Wilson  "that  a  judgment 
of  conviction  not  based  at>on  a  verdict  of 
guilty  by  a  jury  Is  void,"  under  the  laws  of 
the  United  States.  The  case  of  Callan  v. 
Wilson  refers  also  to  article  6  of  the  amend- 
ments of  the  constitution,  and  the  learned 
judge  seems  to  find  a  sufficient  support  for 
the  conclusion  reached  In  the  language  there 
used,  which  is  as  follows:  ''In  all  criminal 
prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  Im- 
partial jury  of  the  state  and  district  where- 
in the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  Informed  of 
the  nature  of  the  accusation,  to  be  confront- 
ed with  the  witnesses  against  him,  to  have 
compulsory  process  for  obtaining  witnesses 
In  his  favor,  and  to  have  the  assistance  of 
counsel  for  his  defence."  It  may  be  well 
to  Inquire  here  why  the  si.tih  amendment 
to  the  constitution  was  adopted.  Certainly 
It  was  not  necessary  In  order  to  secure  a 
trial  by  a  jury;  that  had  already  been  done, 
as  we  have  seen,  by  article  3,  {  2,  subsec. 
3,  of  the  constitution,  as  originally  framed. 
In  language  plain  and  emphatic.  "The  trial 
of  all  crimes  except  In  casetf  of  Impeachment 
shall  be  by  a  jury"  Is  the  direct  land  positive 
mandate  of  article  3,  I  2,  subsec.  3,  while 
the  sixth  amendment  says  "that  In  all  crim- 
inal prosecutions  a  man  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  Impartial 
jury";  the  provision  first  quoted  putting  it 
beyond  the  power  of  congress  to  create  a 
court  for  the  trial  of  criminal  offenses  with- 
out a  Jury,  while  the  language  of  the  amend- 
ment recognizes  the  right  of  the  accused  to 
the  enjoyment  of  a  trial  by  a  jury,  a  right 
which  he  could  waive  If  congress  saw  fit  by 
law  to  permit  him  to  do  so  and  this  amend- 
ment stood  alone.  He  could  waive  the  right 
either  expressly  or  by  conduct  upon  his  part 
necessarily  Implying  a  purjHwe  to  do  so. 
The  sixth  amendment,  therefore,  could  not 
have  been  Intended  to  secure  a  trial  by  a 
jury. 

It  Is  equally  certain  that  It  was  not  the 
Intention  of  those  who  Insisted  on  Its  adop- 
tion to  weaken  or  Impair  the  right  of  trial  by 
a  Jury.  The  motive  for  Its  adoption  Is  there- 
fore to  be  looked  for  In  the  other  provisions 
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of  the  amendment  Fw  Instance,  that  the 
accused  shall  enjoy  the  right  to  a  Jury  trial 
in  the  state  or  district  in  which  the  crime 
shall  have  been  committed,  which  district 
shall  haTe  been  previously  ascertained 
law;  the  right  to  be  confronted  with  wit- 
nesses against  him;  to  liare  compulsory 
process  for  obtaining  witnesses  in  his  favor; 
and  to  have  the  assistance  of  eonnsel  for  his 
defense.  It  was  to  Imbed  these  rights  into 
the  organic  law— rights  not  less  sacred  than 
that  of  a  trial  by  Jury;  rights,  indeed,  neces- 
sary to  the  complete  enjoyment  of  all  the 
benefits  of  a  trial  by  Jury— that  the  sixth 
amendment  was  adopted.  It  does  not  alter 
or  affect  in  any  way  the  constructlcm  of  ar- 
ticle 3,  f  2,  snbsec.  3.  It  Is  a  part  of  the  con- 
stitution, it  is  true,  entitled  to  the  same 
weight  as  other  provisions  of  the  constitu- 
tion, "to  be  construed  and  applied  in  har- 
mony with  all  the  provisions  of  that  instru- 
ment" See  Poiodexter  v.  Greenhow,  114  U. 
S.,  at  page  286,  5  Sup.  Ct,  at  pages  903,  962. 
The  language  of  onr  bill  of  rights  differs 
from  each  and  both  of  these  provisions.  It 
does  not  declare  that  "the  trial  of  all  crimes 
shall  be  by  a  Jury";  it  does  not  declare  that 
"the  accused  shall  enjoy  the  right  to  a  trial 
by  an  Impartial  jury/'  but  its  language  is 
**that  a  man  hath  a  right  to  a  speedy  trial  by 
an  Impartial  jury,"— that  is,  he  has  a  legid 
claim  to  a  trial  by  a  Jury.  A  trial  by  a  Jury 
1b  his  iHlTneg&  The  uclstence  of  the  pres- 
ence of  a  Jury  Is  not  made  a  JurlsdlcUonal 
fact  without  which  a  court  is  not  duly  oi^n- 
Ized  for  the  trial  of  criminals,  as  is  the  case 
In  all  courts  ot  the  United  States. 

QUberto  I  have  considered  this  case  upon 
the  law  as  found  In  the  Oode  of  1887,  and 
It  has  seemed  to  me  that  prisoners  had  not 
been  dented,  nndw  the  law  as  it  thai  ex- 
isted, any  of  their  constitntloDal  rights;  that 
the  proceedliv  against  them  before  the  Jus- 
tice was  in  the  nature  of  the  Jurisdiction  ex- 
ercised by  an  examining  conrt,  unless  ac- 
quiesced In  by  them,  and  It  was  merely  a  pre- 
llmluarr,  and  not  an  unreasonably  dilatory 
iwelimlnary,  to  the  final  trial  by  Jury,  to 
whifih  the  prlscMiw  bad  a  free  and  unfettered 
right,  with  every  guaranty  and  protectlrai 
thrown  around  him  to  enable  him  to  submit 
his  case  to  an  impartial  Jury  of  his  country; 
that,  In  its  essence,  the  Judgment  of  the  Jus-  ' 
tlce  rested  npcm  the  Implied  assent  of  the  ac-  I 
cosed,  because  one  word  of  objection  upon 
his  part  annulled  the  Judgment  rendered,  and 
transferred  the  controversy  to  another  fo- 
rum; and  I  have  been  constrained  to  the  con- 
duslon  that  this  statute  In  no  wise  denied 
or  abridged  the  consUtotloual  rights  of  the 
dtlaen.  If  this  effect  is  to  be  attributed  to 
the  fiillure  upon  the  part  of  the  prisoner  to 
make  objection  to  the  exercise  of  the  Juris- 
diction by  the  Justice  by  appealing  therefrom, 
a  fortiori  would  his  express  election  to  be 
tried  by  the  Justice  have  that  effect  That  a 
prisoner  may  waive  many  of  his  constltution- 
'  -'^hts  Is  beyond  a  doubt   The  right  to  a 


trial  by  a  Jury  Is  only  one  among  the  several 
rights  enumerated  In  section  10  of  article  1 
of  the  constitution.  They  all  stand  upon  an 
equal  footing.  They  are  all  necessary  to  ttie 
complete  enjoyment  of  that  personal  liberty 
which  is  our  birthright  and  which  it  Is  the 
duty,  not  only  of  the  courts,  but  of  every 
citizen,  to  Jealotisly  guard.  They  are  all  de- 
signed, the  one  not  more  than  the  othor,  to 
safeguard  the  accused  In  all  criminal  prose- 
cutions. BO  that  no  man  may  "be  deprived  of 
his  liberty  except  by  the  law  of  the  land  ix 
the  Judgment  of  his  peers."  He  cannot  be 
compelled  to  give  evidence  against  himself, 
and  the  law  which  would  require  him  so  to 
do  would  be  unconstitutional.  And  yet  It  is 
clear  that  he  may  waive  this  Immimity.  See 
Oullen's  Case,  24  Grat  624.  And  so,  also.  It 
is  de<dared  by  text  writers  and  adjudged 
cases  that  a  prisoner  charged  with  a  misde- 
meanor may  waive  a  trial  by  a  Jury,  where 
the  waiver  Is  expressly .  authorized  by  the 
legislature^  I  therefore  have  no  difficult  In 
holding  that  the  act  as  it  now  stands  Is  con- 
stitutional. It  Is  for  those  who  question  the- 
validity  of  the  statute  to  show  that  It  Is  In- 
valid. It  Is  not  denied  that  there  is  a  strong 
presumption  In  favor  of  the  constitutionality 
of  the  law,  and  In  every  case.  If  the  law  ad- 
mits of  two  construction 8,  by  one  of  which 
its  consUtntlanality  may  be  sustained,  while 
upon  another  It  would  be  declared  unGOI»t^ 
tutional,  the  courts  are  bdd  down  to  accept 
that  construction  whi(A  maintains  itsvalidlty. 
It  is  said  "that  to  accord  to  the  accused  a 
right  to  be  tried  by  a  Jury  In  an  appellate 
court  after  he  lias  been  once  fairly  tried  oth- 
erwise than  by  a  Jury  In  a  court  of  original 
Jurisdiction,  and  sentenced  to  pay  a-  fine,  or 
be  Imprisoned  for  not  paying,  does  not  sat- 
isfy the  requirement  of  the  constltutton." 
This  language  Is  used  by  Justice  Harlan  la 
the  case  of  Callan  v.  Wilson,  and  is  dted 
with  approval  by  Judge  Lewis  In  Miller  v. 
Com.,  88  Va.,  and  14  S.  B.  Fw  the  reasons 
already  given,  I  do  not  nmsldcr  this  Judg- 
ment as  authority  In  construing  the  coustitu- 
tioD  of  Vlixinla,  and  I  must  say,  also,  that 
to  my  mind  it  does  not  show  a  full  apprecia- 
tion of  the  value  of  a  Jury  as  an  Instrumen- 
tality In  the  administration  of  Justice.  Long 
experience  with  Juries  has  satisfied  me  that 
all  the  encomiums  passed  upon  them  have 
done  them  no  more  than  Justice,  but  If  It  be 
tme  that  the  Judgment  of  the  Justice,  ren- 
dered, It  may  be.  upon  other  evidence  than 
that  adduced  before  them  in  the  face  of  the 
law  which  requires  them  to  try  the  prisoner 
as  though  uiKm  an  Indictment  and  to  con- 
sider blm  lnnoc«it  until  he  Is  proven  guilty; 
If  I  say,  In  the  face  of  that  plain  duty  under 
the  law,  a  Jury  Is  so  easily  swayed  and  in- 
fluenced In  Its  Judgment  and  Is  so  IncapaUe 
of  being  controlled  1^  the  law  and  evidence 
before  them,— then  my  estimate  of  the  valT» 
of  Jury  trials  must  be  reconsidered.  My  ex- 
pwlence,  however,  is  that  while  Juries  bare 
faults,  those  faults  do  not  lit  In  the  direction 
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of  ready  subservience  to  authority.  They 
are  very  much  more  apt  to  disregard  the  di- 
rect Instructions  of  the  court  presiding  at 
the  trial  than  to  attribute  any,  ereu  the 
slightest,  weight  to  the  Judgment  of  the  Jus- 
tice: But,  even  if  It  were  so,  grant  that  the 
Jury  Is  prejudiced  by  the  Judgment  of  the 
JUBtice.  Is  that  the  fault  of  the  law?  The 
law  declares  that  the  prisoner  shall  not  be  so 
prejudiced.  If  a  Jury,  In  disregard  of  the 
law,  visits  upon  the  prisoner  the  consequen- 
ces of  the  Judgment  from  which  he  has  ap- 
pealed. It  U  due  not  to  any  vice  In  the  law, 
but  to  the  infirmity  of  human  nature;  but  I 
think  those  who  have  had  a  large  exi>erience 
with  Juries  would  be  ready  to  acquit  them 
of  any  such  Imputation,  and  would  decline  to 
share  the  distrust  Id  the  integrity,  intelli- 
gence, and  impartiality  of  Juries  manifested 
by  those  who  Indulge  the  apprehension  which 
seems  to  be  Indirectly  expressed  In  the  par- 
agraph last  quoted  from  Callan  v.  Wllaun. 
The  former  conviction  could  not  be  said  to 
constitute  an  Impairment  of  the  right  of  trial 
by  Jury,  unless  It  worked  a  prejudice  to  the 
prisoner;  and  with  a  free  and  unfettered  ap- 
peal to  a  Jury  it  oould  work  no  prejudice  to 
the  accused  unless  the  Jury,  recreant  to  its 
sworn  duty  under  the  law,  disregarding  the 
plain  mandate  of  the  statute,  heedless  of  the 
Instmctloiis  of  the  court,  should  try  him,  not 
upon  the  law  and  erldence  before  them,  but 
upon  the  Judgment  of  the  Justice  which  had 
been  annulled  and  effaced.  This  apprehen- 
sion ai^ieais  to  me  to  be  sbralned  and  fand- 
ftil  In  the  extreme,  and  must  rest  aa  Ita  ulti- 
mate support  upon  a  distrust  In  the  Integ- 
rity of  that  tribunal  whldi  baa  been  for 
centuries  regarded  as  tbe  great  bulwark  of 
the  liberties  and  Immunities  of  tbe  citizen 
against  encroachment  from  any  quarter.  A 
weak  defense  It  would  prove  were  It  so  Igno- 
rant 80  feeble,  or  so  corrupt.  We  are  there- 
fore of  opinion  that  the  writ  of  habeas  air- 
pus  should  be  denied,  and  that  the  prisoner 
«honld  be  remanded  to  the  'iniBtody  at  the 
•erjeant  of  the  city  of  Richmond. 


<n  Gft.  n» 

ROUNSAVILLB  et  a1.  v.  McGINNIS. 
<Sui^me  Court  of  Georgia.   March  10,  1894.) 
WKOKcrcL  Lbvt  or  Execctioit  —  Sura  to  Bb- 
BTBAiiT  Vamuc— CousTT  or  Crbditor's  Rebi- 
DiNCii— BBBKirr  AS  Joint  Tbebfassbb. 

1.  Where,  ia  au  action  for  the  recovery  of 
pera(»ial  property,  judgment  was  rendered 
against  the  defendant  and  one  who  was  oeten- 
.sibly  security  upon  his  statutory  bond,  given  un- 
der sectiou  3419  of  tbe  Code,  tbe  court  rendei^ 
Ing  judgment  baring  jurisdiction  of  the  case 
and  the  jodguient  beins  valid  on  Its  face,  an 
execution  duly  issued  tnereon  will  protect  tbe 
eherlfC  levying  the  same  npon  the  property  of  the 
security,  whether  the  bond  was  genuine  or  not. 
It  follows  that,  if  the  bond  was  forged,  the 
8h«iff  is  not,  hj  reason  of  making  such  levy,  a 
trespasser,  either  separately  or  jointly,  with 
the  plaintiffs  in  the  execution.  A  suit  lor  tree- 
pass  brought  iL.  the  county  of  the  sheriff's  reei- 
deuce,  against  him  and  the  plaintiffs  in  execution, 
the  latter  being  residents  of  another  county,  is 


thus  not  maintainable,  In  so  far  as  the  gnestfon 
of  jurisdiction  depends  upon  the  defendants  in 

tbe  action  being  suable  as  joint  trespassers. 

2.  Nor  is  jurisdiction  over  the  nonresident 
defendants  maiotainable  on  tbe  theory  of  a 
"pending  proceeding,"  the  levy  of  the  execution 
and  other  mlnistenal  acts  to  effect  a  sale  not 
being  a  "pending  uroceeding."  within  tbe  mean- 
ing of  section  4183  of  the  Code. 

3.  The  joint  action  against  the  sheriff  and 
the  nonresident  defendants  for  trespass  being 
without  merit  as  against  the  former,  and  with- 
out jurisdiction  as  against  tbe  latter,  a  prayer 
for  Injunction  contained  in  the  petition  against 
proceeding  with  the  levy  should  be  denied,  more 
especially  as  no  suit  whatever,  either  at  law 
or  in  equity,  is  requisite  to  prevent  tbe  enforce- 
ment of  the  levy  on  the  ground  that  tbe  bond 
was  a  tovgeey  as  to  liie  ostensible  security.  A 
mere  affidavit  of  illegaliiy  would  be  available 
for  that  purpose,  the  security  never  having  had 
his  day  in  court  on  the  question  of  forgwy. 

(Syllabus  by  the  Court.) 

Error  from  snp^or  court,  Bartow  county; 
T.  W.  MUner,  Judge. 

Petition  by  V.  B.  McOlnnls  against  Roun- 
savIUe  &  Bra  to  restrain  the  enforcement  of 
a  Judgment  and  execution,  and  asking  for  a 
recovery  of  damages  for  a  wrongful  levy. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed. 

.  Irwin  &  Bunn,  for  plaintiffs  In  error.  John 
W.  Akin,  for  defendant  In  error. 

SIMMONS,  J.  Houseal  and  Treadway 
commenced  a  statutory  actkm  for  the  re- 
covery of  personal  property  against  Sims  & 
Aucbmuty,  in  Haralson  county,  and  made 
the  usual  affidavit  to  hold  to  iMlt.  The 
property  was  seized  by  the  sheriff  of  that 
county,  and  a  replevy  bond  was  executed  by 
the  defendants,  and  tbe  name  of  McOlnnls  as 
surety  was  si^ed  thereto  by  bis  son.  Judg- 
ment  was  rendered  against  Sims  &  Auchmu- 
ty  as  principals,  and  against  McGlnnls  as 
surety,  on  the  bond.  Execution  Issued  there- 
on, and  was  assigned  by  the  plalntltCs  to 
RounsavlUe  &  Bro.,  of  Floyd  county,  who  had 
It  levied  upon  land  of  McCHnnls  In  Bartow 
county.  McGinnIs  tbereupon  filed  his  peti- 
tion for  Injunction  In  tbe  latter  county, 
against  the  sheriff  of  that  county  and  Roun- 
savUle  &  Bro.,  seeking  to  restrain  the  en- 
forcement of  the  Judgment  and  execution 
above  alluded  to,  on  the  ground  that  be 
bad  never  signed  the  bcmd  upon  which  the 
Judgment  was  founded,  nor  authorized  his 
son  to  sign  it,  and  had  never  heard  of  the 
case  nor  the  bond  until  after  the  Judgment 
was  rendered.  He  prayedaisofor  tberecovery 
of  damages  against  the  sheriff  and  Rounsa- 
vlUe &  Bro.  as  Joint  trespassers.  A  restrain- 
ing order  was  granted,  and  at  tbe  hearing  the 
Judge  decided  that  the  same  be  continued 
until  tbe  termination  of  the  cause.  The  de- 
fendants excepted  to  this  decision,  and  to  the 
refusal  of  tbe  Judge  to  bold  that  the  su- 
perior court  of  Bartow  county  had  no  Juris- 
diction of  the  case,  and  to  his  not  holding 
that  tbe  plaintiff  had  a  complete  and  ade- 
quate remedy  at  law  without  the  Intervention 
of  equity  Jurisdiction. 
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1.  It  appears  from  the  record  tliat  the 
Judgment  against  McOlnnls  upon  the  replevy 
bond  was  rendered  by  a  court  having  jurls- 
dlctioo  of  the  case,  and  was  valid  upon  Its 
toce.  Code,  S  3419.  This  being  so,  the  exe- 
cution Issuing  from  that  Judgment  would  pro- 
tect the  sheriff  In  levying  upon  the  property 
of  HcOinnls,  one  of  the  defendants  In  exe- 
cution, whether  the  bond  In  question  was 
genuine  or  not  It  follows  that  the  sherlOt 
was  not,  by  reason  of  making  the  levy  com- 
plained of,  a  trespasser  either  separately  or 
Jointly  with  the  plaintiffs  In  execution.  The 
eherlir  not  being  a  trespiwser,  and  the  plain- 
tiffs In  execution  not  being  residents  of  the 
county  la  whlcb  the  Bberlt^  resided,  a  suit  for 
traspasB  against  them  . In  that  county  was  not 
maintainable.  In  so  tftr  as  the  question  of 
Jurlsdlctlmi  depended  upon  tbeir  being  suable 
as  joint  trespassera. 

2.  It  was  contended  that  Jurisdiction  over 
the  nonresident  defendants  was  maintainable 
upon  the  ground  that  the  petition  was  filed 
to  stay  a  "pending  proceeding,"  within  the 
meaning  of  section  4183  of  the  Code,  which 
declares:  "All  bUls  shall  be  filed  in  the 
county  of  the  residence  of  one  of  the  defend- 
ants, against  whom  substantial  relief  la  pray- 
ed, except  In  cases  of  Injunctions  to  stay 
pending  proceedings,  when  the  bill  may  be 
filed  In  the  county  where  the  proceedings 
are  pending,  provided  no  relief  Is  prayed  as 
to  matters  not  Included  in  such  litigation." 
Under  this  section  Jurisdiction  may  be  en- 
tertained against  a  nonresident  of  the  coun- 
ty if  the  proceeding  sought  to  be  stated  Is  a 
snlt  Instltated  by  him  In  a  court  of  that 
county;  bat  we  do  not  think  the  levy  of  an 
execution  and  other  ministerial  acts  to  effect 
a  sale  are  a  "pending  proceeding,"  within 
tiie  meaning  of  this  section.  The  only  cases 
we  hare  found  In  which  this  court  has  held 
that  a  petltUm  to  restrain  a  levy  could  be 
maintained  against  a  nonr^dent  are  the 
cases  of  Wright  t.  Balhmd  Co.,  04  Ga.  7i>4. 
and  Hf^o  T.  Renfroe,  66  Oa.  4m,  which  are 
clearly  dlstlnenlehable  from  the  case  now 
under  condderatlon.  In  the  first  of  those 
cases  the  execution  was  for  taxes  due  the 
state,  and  was  Issued  by  an  officer  of  the 
state  In  Fulton  oonn^,  and  levied  by  an 
officer  of  the  state  In  Bibb  county.  The 
court  ta^d  that  there  was  eqnlty  In  the  bill, 
and.  as  the  state  conld  not  be  sned,  the  bill 
might  be  filed  in  either  county  against  either 
of  these  officers;  and,  the  wrong  being 
about  to  be  perpetrated  in  Bibb  county  by 
an  officer  residing  In  that  connty,  the  court  of 
that  county  was  the  better  raitltled  to  thejnr- 
Isdictlon.  In  the  other  case  referred  to  the 
execution  was  Issued  by  the  governor  of  the 
state,  and  levied  by  the  sheriff  of  Washington 
county;  and  this  court  held  that  the  superior 
court  of  that  county  had  Jurisdiction  to  en- 
join the  levy,  because  the  sheriff  resided  In 
that  county,  and  nol>ody  else  could  be  sned, 
and  that  damage  could  be  arrested  only  by 
restralnbig  hluL  So  It  will  be  seen  that  Juris- 


diction was  entertained  In  these  cases  npoD 
their  own  peculiar  facts,  which  are  very 
diff^ent  from  the  facts  in  the  present  case. 

3.  Having  shown  that  the  action  was  with- 
out merit  as  to  the  sheriff,  and  could  not  be 
maintained  against  the  nonresident  defend- 
ants for  want  of  Jurisdiction  as  against  thenir 
It  follows  that  the  prayer  for  Injunction 
against  proceeding  with  the  levy  should  have 
been  denied,  more  especially  as  no  suit 
whatever,  either  at  law  or  In  equity,  was 
necessary  to  prevent  the  enforcement  of  the 
levy  on  the  ground  that  the  bond  was  a 
forgery  as  to  the  ostensible  surety.  A  mere 
affidavit  of  Illegality  would  have  been  suf- 
ficient for  that  purpose.  Inasmuch  as  the 
surety  had  never  had  his  day  in  court  on 
the  question  of  forgery.   Judgment  reversed. 


COLEMAN  V.  STATEI. 
(Supreme  Court  of  Georgia.   June  4,  1894.) 
Cbihikal  Law— Ihfbachment — Bbcord  of  Co* 

VIOTION — OSDER  OP  TraSSUISSIOX — FaIL* 
UBS  TO  BHTBK— BOKOLABT. 

1.  The  recMd  of  the  conviction  of  a  iritncss 
of  larceny  Is  admisdble  In  evidence  to  Impeadi 

him. 

2.  As  the  act  creatinfr  the  dty  court  of  Ma- 
con (Acts  1884-85,  p.  470)  invests  it  with  juris- 
diction  over  all  mlsaemeanors  committed  in  the 
county  of  Bibb,  it  is  a  court  of  general  joriadie- 
tion  as  to  such  miBdemeanors,  and  the  require- 
ments touching  the  tranamiasion  of  indictments 
from  the  superior  to  the  city  court  are  only 
regulations  for  the  exercise  of  that  general  ju- 
risdiction. Hence,  notwithBtanding  the  require- 
ment that  when  an  Indictntent  for  a  misdemean- 
or is  transferred  from  the  superior  to  the  dty 
court  the  order  of  transmlsalon  shall  be  eatetea 
on  the  minutes  of  both  courts,  a  certified  tran- 
script from  the  minutes  of  the  city  court  of  the 
reccH^d  of  a  conviction  for  a  misdenicanor  in  that 
court  upon  a  transferred  iudictmput  is  not  ren- 
dered inadmissible  in  evidwce  because  there  was 
a  failure  to  enter  the  order  of  transmis^on  on 
the  minutes  of  that  court,  it  aflirmatively  ap- 
pearing by  the  minutes  of  the  superior  court 
that  such  order  was  in  fact  duly  passed. 

3.  The  evidence  fully  warranted  the  verdict* 
and  tii&ee  was  no  error  in  denying  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Bibb  connty; 
J.  L.  Hardeman,  Judge. 

Moses  Coleman  was  convicted  of  bui^llary, 
and  brings  error.  Affirmed. 

Jas.  H.  Blount,  Jr.,  for  pUdntlfC  in  error. 
W.  H.  Felton,  SoU  Gen.,  for  the  State. 

LUMPKIN,  J.  Upon  trial  of  Coleman  for 
the  crime  of  burglary.  In  the  superior  court 
of  Bibb  county,  one  Stevens  testified  as  a 
witness  In  his  behalf.  For  the  purpose  of 
Impeaching  this  witness,  the  state  offered  In 
evidence  a  record  from  the  city  court  of  Ma- 
con of  his  conviction  of  the  offense  of  lar- 
ceny from  the  house.  This  record  was  ad- 
mitted by  the  court  over  two  objections 
made  by  the  accused.  One  of  tbe  objections 
was  that  a  witness  could  not  be  Impeached 
In  this  manner,  even  If  the  record  was  In  all 
respects  regular.   It  has  been  settled  1^ 
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two  dedsloDS  of  tills  court  that  this  objec- 
tion was  not  well  taken.  HcGruder  t.  State, 
71  Ga.  864;  Railroad  Ca  v.  Homer.  73  Ga. 
251.  And  see  Dosrgett  t.  Btiama,  78  Ga.  257, 
4  S.  K.  909.  The  otber  objection  was  tbat, 
the  Indictment  against  Stevena  for  larceny 
from  the  house  having  been  transferred  from 
the  superior  conrt  of  Bibb  oounty  to  the  city 
coort  of  Macon,  the  latt^  court  did  not  ac- 
quire Jurisdiction  of  the  case,-  because  the  re- 
Quirements  of  section  31  of  the  act  creating 
the  city  court  were  not  compiled  with,  it  not 
appearing  in  the  transcript  from  the  cdty 
court  that  the  order  transferring  the  case 
had  been  entered  on  the  minutes  of  that 
coxn-t,  and  the  law  being  that  the  order  of 
transmission  should  be  entered  upon  the  mln- 
ntes  of  both  courts.  In  all  other  respects 
the  transcript  from  the  court  was  com- 
plete. It  consisted  of  an  Indictment  against 
Stevens  for  larceny  from  the  bouse  of  goods 
of  the  value  of  less  than  $50;  a  plea  of  not 
guilty;  verdict  of  guilty;  and  sentence  of 
the  court.  The  state  also  Introduced  the 
minutes  of  the  Bibb  superior  court,  showing 
the  return  of  this  indictment,  and  an  order 
duly  passed  transferring  the  case  to  the  city 
court;  so  there  can  be  no  doubt  that  the 
case  was  property  and  legally  transferred 
from  the  superior  to  the  city  court  After 
passing  the  order  transferring  the  case,  the 
superior  court  had  no  further  Jurisdiction 
over  It  By  the  force  and  effect  of  this  or- 
der, the  Jurisdiction  was  Immediately  ves&Hl 
In  the  city  court  Under  the  act  (cited  In 
the  beadnote)  creating  the  city  court  of  Ma- 
con, that  court  Is  Invested  with  Jurisdiction 
over  all  misdemeanors  committed  In  the 
county  of  Bibb,  and  It  Is  therefore  a  court  of 
general  Jurisdiction  as  to  such  misdemean- 
ors. The  requirements  touching  the  trans- 
mission of  indictments  to  it  from  the  supe- 
rior court  are  merely  regulations  for  the  ex- 
ercise of  that  general  JurlsdlcUon.  This  la 
especially  so  as  to  the  requirement  that  the 
city  <K>UFt  shall  enter  the  order  of  transmls* 
Blon  upon  Its  own  minutes.  We  therefore 
are  satisfied  that  the  city  court  had  Juris- 
diction over  the  Indictment  against  Steirens, 
and  that  It  had  sufficient  legal  authoirUy  to 
try  and  dispose  of  the  case.  Therefore  the 
objection  to  the  record  of  Stevens'  convic- 
tion with  which  we  are  now  dealing  was 
properly  overruled  by  the  court  On  the 
merits  the  evidence  was  amply  sufficient  to 
sustain  the  verdict  of  guilty  rendered  asalnst 
Coleman,  and  a  new  trial  was  property  re- 
fused.  Judgment  afOrmed. 


(M  Oa.  S3) 

OLIVER  V.  STATB. 
(Supreme  Conrt  of  Georgia.  Jane  4, 1884.) 
CuHUTJx  Law— Statbhbktb  or  Aoodsbd  at  Fb»- 

LIUINART  TeIAI.. 

A  statement  made  by  the  accused  uoon 
his  6>mmitmeirt  trial  Is  admissible  against  nim 
upon  his  trial  In  the  superior  coiut,  but  whea 


e.  STATS.  125 

audi  statement  lias  been  reduced  to  writing,  as 
required  by  law,  the  writing  is  the  highest  and 
best  evidence  of  what  the  accused  did  state. 
The  presumptiun  being  that  the  magistrate  did 
his  duty,  and  reduced  the  statement  to  writing, 
parol  evidence  as  to  what  the  accused  stated  Is, 
In  the  absence  of  proof  that  the  statement  was 
not  in  fact  redncea  to  writing,  or  that  the  same 
has  been  lost  or  destroyed,  InadmlssiUe. 
(Syllabus  l7  the  Conrt) 

Error  from  superior  court,  Houston  coun- 
ty; C.  L.  Bartlett,  Judge. 

Charlie  Oliver  was  convicted  of  a  crime, 
and  brings  error.  Reversed. 

W.  B.  Dew,  for  plaintiff  in  error.  W.  H. 
Felton,  Jr.,  SoL  Gen.,  for  the  State. 

LUMPEIN,  J.  There  is  but  one  question 
of  law  In  this  case  requiring  notice  at  our 
bands.  One  of  the  grounds  of  the  motion  for 
a  new  trial  alleged  that  the  court  erred  fn 
admitting,  over  the  objection  of  counsel  for 
the  accnsed,  the  testimony  of  one  Davis  as 
to  what  the  prisoner  stated  on  his  commit- 
ment trial,  "it  not  having  been  shown  that 
the  written  stat«nent  was  lost  and  it  being 
presumed  tbat  the  statement  was  put  in 
writing."  There  can  be  no  doubt  that  a 
statement  made  by  the  accused  upon  his 
commitment  trial  Is  admissible  against  him 
upon  his  trial  In  chief.  Dumas  v.  State,  63 
Ga.  600.  But  when  such  statemrait  has  been 
reduced  to  writing,  as  the  law  requires,  the 
writing  is  the  highest  and  best  evidence  of 
what  the  accused  did  state.  It  being  the 
duty  of  the  committing  magistrate  (Code, 
S  4733}  to  reduce  the  statement  to  writing, 
it  will  be  presumed,  in  the  absence  of  any 
proof  to  the  contrary,  that  he  did  so;  and 
therefore,  unless  It  be  shown  that  the  state- 
ment was  not  hi  fact  reduced  to  writing,  or 
that  the  same  -  has  been  .ost  or  destroyed, 
parol  evidence  as  to  what  the  accused  stated 
Is  Inadmissible.  This  court  has  decided  def- 
initely that  when  the  magistrate  has  re- 
duced the  statement  to  writing,  tbat  paper 
iB  the  highest  and  best  evidence  as  to  what 
the  statement  was.  Cicero  v.  State,  54  Ga. 
156;  Daniel  v.  State,  65  Ga.  199.  These  rul- 
ings are  distinctly  supported  by  the  text 
of  Whart  Or.  Ev.  (9th  Ed.)  {  667.  The  au- 
thor says:  "Where  the  prisoner  voluntarily 
confesses  before  the  examining  magistrate, 
and  where  it  is  the  duty  of  the  latter  to 
tai^e  the  examination  In  writing,  when  such 
is  done,  the  writing  alone,  if  producible,  is 
evidence  of  the  confession,  aud  the  writing 
cannot  be  varied  by  parol  proof,"— citing  nu- 
merous authorities,  among  them  Bex  v. 
Jacobs,  1  Leach.  Cr.  Cas.  309,  in  which  It 
was  held  that:  "Parol  evidence  cannot  be 
given  of  the  examination  of  prisoners  talcen 
before  the  magistrate;  for  It  must  be  in- 
tended that  It  was  put  In  writing,  as  the  law 
lequires."  See,  also,  the  note  to  tbis  case 
on  page  SIO.  Also,  1  Tayl.  Ev.  S  399,  in 
which  It  Is  laid  down  that:  "Parol  evidence 
cannot  .be  received  of  the  statement  of  a 
prisoner  before  the  magistrate,  where  the 
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examlnatioo  bas,  In  confonnltT  with  [the 
statute],  been  reduced  Into  writing,  and  sub- 
scribed, and  returned  by  the  justice."  So 
we  think  the  law  la  wdl  setUed  both  as  to 
the  presumption  that  the  ma^strate  did  his 
duty  In  reducing  the  statement  to  writing, 
and  that  In  such  case  the  writing  Itself  Is 
the  highest  and  best  evidence  of  the  pris- 
oner's statement  We  rety  readily  grant  a 
new  trial  In  this  case,  because,  under  the 
evidence,  the  conviction  was,  to  say  the 
least,  of  exceedingly  doubtful  propriety.  In 
this  we  all  agree  Speaking  for  myself  only, 
I  do  not  hesitate  to  dedare  positively  that, 
Id  my  opinion,  the  verdict  of  gull^  was  man- 
iftetly  wrong,  and  under  the  evidence  It 
ought  never  to  have  been  rendered.  Judg- 
ment reversed. 


(tt  Gk.  SU) 

HUDSON  T.  OAST  TENNESSBB,  V.  ft  G. 
R.  CO. 

(Snprenw  Court  of  Qeorgla.  June  11, 1894.) 
AMKsmuKTrr  OF  Dkolasation  —  Railroad  Com- 

PAHT— ISJOBT  TO  PeKSOIT  OS  TitACK. 

The  declaration,  with  the  amendment 
which  was  disallowed,  If  not  witboat  It,  con- 
tained a  good  canse  of  action,  and  the  court 
erred  in  not  allowing  the  amendment,  and  in 
diamisaing  the  action. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Mary  Hudson  i^alnst  the  Bast 
Tennessee,  Virginia  ft  Georgia  Railroad 
Company.  Judgm^t  for  defendant,  and 
plaintiff  brings  emur.  Reversed. 

The  following  Is  the  official  report: 

Action  was  brought  to  recover  of  the  rail- 
road company  the  valne  of  the  life  of  Hud- 
son, a  minor  son  of  plalntUf,  18  yeus  <dd, 
unmarried  and  childless,  who  contributed  to 
her  sopport,  she  ttelng  depeudent  on  him  for 
the  same.  Defendant  moved  to  dismiss  the 
declaration  as  setting  forth  no  canse  of  ac- 
tion. The  court  announced  that  he  would 
sustain  the  motion,  whereupon  plalntlfC  of- 
fered an  amendment  This  the  court  re- 
fused to  allow,  on  the  ground  that  there  was 
notiiing  In  the  declaration  to  amend  by;  and 
dismissed  the  case.  To  these  mllDgs  the 
plaintiff  excepted.  The  declaration  alleges 
that  on  February  25,  1891,  Hudson  was  In 
deEfendant*s  yard,  where  he  had  been  work- 
ing for  several  days  to  learn  the  yard,  by  the 
license,  permission,  and  consent  of  defend- 
ant He  was  not  employed  by  defendant 
but  was  allowed  and  permitted  by  It  to  stay 
In  the  yard,  that  he  might  learn  the  yard, 
and  do  odd  Jobs  without  pay,  and  bad  been 
promised  a  regular  Job  by  defendant  He 
had  Just  stepped  off  of  one  track  in  the  yard 
to  avoid  a  moving  train,  and  had  stepped 
upon  another  trade,  and  was  watching  a 
train  of  the  Atlanta  &  Florida  Kallroad  that 
was  moving  through  the  yard,  when  defend- 
ant's servants  In  charge  of  a  switch  engine 
suddenly  and  without  notice  or  warning  to 


htm  "kicked**  a  freight  «ar  back  on  the 
trade  on  which  he  was  standing,  and  It  ran 
over  him,  and  produced  such  injuries  that  lie 
died  In  a  short  time.  Defendant's  servants 
were  nefiAlgent  in  "kldclng"  the  car  back.  In- 
stead of  moving  it  In  the  regular  manner,  by 
pushing  It  with  the  oiglne,  and  In  not  see- 
ing Huds«i  (m  the  track  when  they  ought  to 
and  could  have  seen  lilm  If  they  had  lo(AEed. 
Neither  the  conductor,  engineer,  uot  fireman 
of  the  engine  was  on  the  lockout  and  had 
put  no  one  else  cm  the  lookout  The  train 
hand  whose  duty  required  him  to  be  on  the 
front  or  forward  end  the  train  when  mov- 
ing was  ont  of  his  place,  and  tm  the  aid  of 
the  car  nearest  the  engine,  and  did  not  try 
to  look  to  see  whether  any  one  was  standing 
on  the  tmdc.  Ail  ct  said  acts  and  omla- 
slons  conatitnte  gross  and  criminal  negli- 
gence, and  show  a  wantw  dUregard  of  the 
life  of  Hudson,  who  was  entirely  free  from 
fault  and  In  no  way  contributed  to  the 
canse  of  his  death.  He  was  standing,  when 
the  car  was  "kicked"  buds,  sofflclattly  far 
from  the  end  of  it  fOr  the  crew  of  tlw  en- 
gine to  have  seen  him,  and  had  been  stand- 
ing on  the  ttack  long  enough  for  them  to 
know  that  he  was  on  the  trade.  He  did  not 
know,  and  could  not  have  known,  that  it 
was  their  intention  to  move  said  car,  of 
*icick**  it  over  the  ground  he  occupied.  The 
spot  where  he  was  killed  was  adjacent  to 
the  Btopidng  place  of  the  Atlanta  &  Florida 
and  defendant's  passenger  trains,  and  was 
the  pntdlc  landing  place  where  the  passen- 
gers of  said  trains  embuked  and  dlannbariE- 
ed;  and  there  was  a  ctmstant  bypath  used 
by  the  public,  with  the  knowledge  and  ac- 
quiescence of  the  defendant  over  the  track 
at  the  spot  where  Hudson  was  killed.  At 
tbe  time  he  waa  killed,  an  Atlanta  &  Florida 
passoiger  train  was  at  said  point;  and,  by 
reasMi  of  all  the  forcing  facts,  a  greUer 
duty  was  imposed  on  defendant  to  exercise 
care  and  cautltm  In  moving  trains  along  at 
tMs  point  The  amoidmaLt  offered  but  dis- 
allowed alleges  that  whoi  Hudson  stepped 
upon  the  track  on  which  be  was  killed,  to 
avoid  the  Atlanta  &  B'lorida  train,  his  at- 
tention was  attracted  by  said  train,  and  the 
din  and  clatter  in  the  yard  and  the  hissing 
of  steam  on  said  train,  and  be  was  looldng 
at  It;  and  that  the  employte  In  said  yard 
constantly  walked  or  stood  on  said  track, 
and  the  public  frequently  stood  there;  and 
the  servants  of  defendant  in  charge  of  the 
train  that  killed  blm  knew  these  facts. 

B.  M.  &  Q.  F.  Mitchell  and  Arnold  &  Ar- 
nold, for  plaintiff  In  error.  Dorsey,  Brew- 
ster &  Howell,  for  defendant  in  error. 

SIMMONS,  J.  Under  the  facts  alleged  In 
the  declaration  and  the  amendment  thereto, 
the  court  erred  in  snstalnlng  the  demurrer. 
The  court  ought  to  have  allowed  the  Jury  to 
pass  upon  the  question  whether  the  com- 
pany waa  negUgoit  In  "kldclng"  the  cars  at 
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BO  public  ft  pIftciB  as  tbe  one  described  In  the 
declorfttlon,  and  npon  the  question  whether 
there  wae  negligence  on  the  part  of  the 
plftlntUt,  who  was  an  employ^  of  the  com- 
pany, barring  hts  light  to  recoTer.  These 
qnestlona  are  more  appropriate  for  the  jnry 
than  for  the  court  See  4  Am.  &  Sng.  Enc 
Law,  p.  935,  and  anthorUles  dted.  Jadg> 
ment  rerersed. 


m  Os.  600) 

MONTGOMBRY  et  al.  t.  FAYNB. 
(Saprome  Court  of  Georgia.  March  19.  1884.) 
Claw  bt  Hortoaqob's  Wife— Evid snob— Rblis- 

QDISHMENT  01-  RlOHTS— EsTOPPEL. 

1.  Id  the  trial  of  a  claim  caae  iDToWing  the 
title  to  an  undivided  one-Sfth  of  a  tract  of  land, 
the  claim  having  been  filed  by  the  wife  of  the 
defendant  in  a  mortgage  fi.  fa.,  it  waB  error  to 
reject,  when  offered  by  tie  plaintiff  in  fi.  fa., 
a  deed  older  than  the  mortgage,  which  deed  was 
made  by  the  hnsband,  nnder  the  provisionB  of 
section  1969  et  seq.  of  the  Code,  conveying  the 
entire  tract  for  the  purpose  of  aecnring  a  debt 
to  another  creditor,  there  being  on  the  deed  an 
entry,  signed  by  the  wife,  in  theae  words:  "Aft- 
er  having  been  made  acquainted  with  the  con* 
tents  of  the  foregoing  deed,  and  being  fully  in- 
formed of  its  purpose  and  the  object  intended  to 
he  accompllBhed  thereby,  I,  Sallie  L.  Payne,  do 
hereby  voluntarily,  and  of  my  own  free  will  and 
acecH-d,  consent  thereto." 

2.  It  was  also  error  to  reject  a  deed,  made 
before  the  execution  of  the  mortgage,  by  which 
this  odier  creditor  reconveyed  wiuout  warranty, 
save  as-  to  himself,  .his  hebs,  execntors,  and  ad- 
ministrators, the  tract  of  land  in  question  to 
the  hnsband  alone:  and  also  to  reject  evidence 
tending  to  show  that  after  the  mortgage  was 
executed  the  wife  had  applied  for  a  home- 
stead in  the  tract  tis  the  property  of  her  hus- 
band, it  appearing  that  the  wife  had  inherited 
an  undivided  one-fifth  of  the  land  from  her  fa- 
ther's estate,  tmt  that  she  &iid  her  hnsband  had 
lived  upon  it  together  for  many  years. 

3.  The  evidence  In  question,  while  not  suffi- 
cient to  absolutely  est<^  the  wife  from  assert- 
ing title  against  the  executors  of  the  mortgagee, 
was  admissible  in  determining  the  que8tu>n  of 
title  made  by  the  issue  In  the  claim  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Proceeding  by  John  Montgomery  and  otb- 
ers,  exeentors,  against  oae  Payne,  under  a 
jn^nnent  ot  foredosore  upon  certain  land. 
In  which  Mrs.  Payne  Interpmed  a  claim  to 
the  undivided  Interest  In  the  land.  Jnd^ 
ment  for  claimant,  and  plaintiffs  bring  errw. 
Reversed. 

Dabney  &  Fouche  and  J.  S.  Fouche,  for 
plaintiffs  in  error.  Dean  &  Smith,  for  de- 
fendant In  error. 

SIMMONS,  J.  Mrs.  Payne  inherited  an 
undivided  one-fifth  of  the  land  In  dispute 
from  her  father.  In  187S  her  hnsband  made 
to  John  M.  Berry  a  warranty  deed  convey- 
ing the  premises  M  dispute  to  secure  a  loan 
under  section  1969  et  seq.  of  the  Code.  On 
this  deed  was  Indorsed  a  statement  In  writ- 
ing, signed  by  Mrs.  Payne,  that,  after  having 
been  made  acquainted  with  the  contents  of 
the  deed,  and  being  fully  Informed  of  Its 
purpose,  she,  of  her  omi  free  will,  consent- 


ed thereto.  In  1883,  Berry  reconveyed  the 
premises  to  Payne,  and  the  conveyance  was 
recorded  on  the  day  It  was  dated.  Payne 
afterwards,  on  the  17th  of  January,  1S34, 
gave  to  Thomas  Berry  a  mortgage  on  the 
same  land,  and,  Payne  failing  to  pay  at 
maturity  the  note  to  secure  which  this  mort- 
gage was  given,  the  mortgage  was  foreclos- 
ed, and  the  land  levied  upon  under  the  judg- 
ment of  foreclosure;  and  Mrs.  Payne  Inter- 
posed a  claim  to  an  undivided  Interest  In 
the  land.  On  the  trial  of  the  claim,  the 
plaintiff  offered  as  evidence  the  deed  to  John 
M.  Berry,  with  the  written  Indorsemmt  of 
Mrs.  Payne  thereon,  above  referred  to,  and 
also  the  reconveyance  by  John  M.  Berry  to 
Payne  of  the  same  premises.  The  plaintiff 
also  oBereA  to  prove  that,  after  the  mortgage 
to  Thomas  Berry  was  executed,  Mrs.  Payne 
applied  tor  a  homestead  In  this  land  as  the 
property  of  her  husband,  but  that,  on  ac- 
count of  objectloo  by  the  husband,  the  ap- 
^cation  was  never  acted  upon.  The  court 
on  objection  of  the  claimant,  ruled  this  evi- 
dence Inadmls^ble,  and  the  plaintiff  assigns 
«Tor  thereon.  We  think  the  evidence  was 
admissible,  \\uile  It  was  not  sufficient  to 
absolutely  estop  Mrs.  Payne  from  asserting 
title  against  the  mortgagee,  it  was  admissi- 
ble In  determining  the  question  of  title  made 
by  her  In  the  claim  case.  It  was  admissible 
for  the  purpose  of  showing  that  the  title  to 
the  premises  in  dispute  was  in  Payne  at  the 
time  the  mortgage  was  executed,  and  that 
his  wife,  the  claimant  had  knowledge  of  the 
state  of  the  title  at  that  time.  The  deed 
from  Payne  to  John  M.  Berry  might  have 
estopped  her  from  claiming  the  land  as 
against  John  M.  Berry,  but  we  cannot  say 
that  it  would  have  the  same  effect  In  fftw 
of  Thomas  Berry.  Whether  It  would  or  not 
might  depend  npon  her  knowledge  of  the 
facts  and  the  knowledge  Thomas  Berry  may 
have  had  of  the  true  state  of  the  title,  and 
upon  whether  he  acted  upon  the  admissions 
made  by  her  or  not  The  deed  of  John  M. 
Barry  reconveying  the  premises  to  Payne, 
and  its  record,  would  tend  to  show  notice  on 
the  part  of  the  wife  that  the  title  was  in  him 
at  the  time  the  mortgage  was  executed.  Her 
triplication  to  ^  ordinary  for  a  homestead 
in  the  land  would  also  tend  to  show  that  she 
recognised  the  title  of  her  husband  In  the 
whole  tract  Judgment  reversed. 


m  Ga.  618) 

LINDSAY  V.  WARNOCK. 
(Supreme  Court  of  Georgia.   March  26,  1804.) 

SPBOIPIC  PSKFOEMAHCa— aOPPJCIKNCT  OW  CON- 
TRACT-F  ART  Fbrfoshance. 

Where,  by  a  written  contract  the  owner 
of  a  tract  of  land  stipulated  to  convey  to  the 
other  contracting  party  a  half  interest  in  all 
tile  minerals  that  the  latter  might  Sod,  open, 
and  develop  "to  the  extent  that  it  will  justi^ 
the  employ  of  labor,"  with  timber  and  watw 
for  mining  purposes,  the  other  party  stipulat- 
ing in  the  writing  to  prospect  the  land  witbin  a 
si>ecified  time  at  his  own  expense,  and  the  let- 
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ter  ha'riiiff  wmiilled  with  this  ctipolation,  ana 
diseoTered,  opened,  and  develotwd  a  mineral  of 
unknown  name,  but  of  efficient  value  to  juati- 
tj  the  employment  of  labor  in  mming  the  same, 
equity  will,  at  his  instaQce,  compel  the  former  to 
spedacally  execttte  bla  contract  to  convey  in  ac- 
cordance with  Its  terms.  There  was  no  want 
ot  mutuality  in  the  terms  of  the  contract  as  set 
forth  in  the  writing,  and  the  failure  to  sign  the 
writing  by  the  party  who  performed  his  under- 
taking is  of  no  couBequMiee,  after  full 
formance  on  his  part 
(SyUsbns  by  the  Court) 

Error  from  superior  court,  Floyd  coantr; 
W.  M.  Henry.  Jn^e. 

BUI  b7  W.  F.  M.  Lindsay  against  J.  M. 
Wamock  Cor  qiedflc  pexfOTmance.  Tram  a 
Judgment  for  defendant,  plaintiff  brii^  er- 
ror. Berersed. 

T.  W.  Alexander,  for  plaintiff  In  error. 
Wrights  &  Harper,  for  defendant  In  error. 

SIMMONS,  J.  Wamock  entered  Into  a 
written  contract  with  Lindsay  io  which  It 
was  stipulated  that  If  Lindsay  should  find 
on  certain  land  of  Warnock  between  Janu- 
ary 7.  1801,  and  Au^t  27,  1891,  any  min- 
erals tiiat  would  Justify  the  "employ  of  la- 
bor," Wamock  would  convey  to  Lindsay  a 
half  Interest  in  all  the  minerals  that  Lind- 
say might  find,  open,  and  develop  "to  the 
extent  that  It  wHl  Justify  the  employ  of  la- 
bor," with  timber  and  water  for  mining  pur- 
poses; it  being  also  stipulated  therein  that 
Lindsay  should  prospect  the  land  at  his  own 
exiKuse,  and  should  not  stop  work  over  30 
days,  unless  providentially  hindered.  The 
writing  was  signed  only  by  Wamock.  On 
November  11,  1801,  Lindsay  filed  an  equita- 
ble petition  praying  for  specific  performance 
of  Wamock's  contract  to  convey  a  half  in- 
terest In  the  minerals  discovered  on  the  land, 
and  for  an  Injunction  to  restrain  Warnock 
from  selling  the  land  or  the  mineral  interest 
therein.  In  bis  petition  be  alleged,  in  sub- 
stance, that  In  pursuance  of  the  contract  he 
went  foiward,  and  at  great  expense  and  la- 
bor opened  tunnels  and  shafts  on  the  land  to 
the  extent  of  G5  feet,  about  5  feet  wide  and 
6  feet  in  bright;  that  his  labor  was  reward- 
ed by  discovering,  within  the  time  specified 
in  the  contract,  valuable  metal  and  miner- 
als, the  technical  names  of  which  were  not 
knoTm  to  him.  In  a  ledge  or  vein  15  or  £0 
feet  Tvlde  and  8  or  10  feet  thick,  extending 
across  the  tract  of  land  descrilied:  that  he 
also  discovered  a  peculiar  medicinal  water, 
which  he  and  others  bad  found  to  be  won- 
derfully effective  In  the  cure  of  dyspepsia, 
rheumatism,  and  other  diseases,  which  he 
had  bad  analyzed  by  the  state  chemist,  and 
which  was  pronounced  by  bim  to  be  unusu- 
ally strong  mineral  water,  remarkable  for 
the  amount  of  mineral  held  In  solution,  etc.; 
that  the  mineral  discovered  was  of  great 
value,  and  that  petitioner  had  opened  and 
developed  the  mine  to  such  an  extent  as  to 
Justify  the  employment  of  a  great  number  of 
bands  In  mining  for  said  mineral,  and  In  the 
shipment  and  trans  porta  tlon  thereof.  On  de- 


murrer by  the  defendant,  the  petition  was 
dismissed  for  want  of  equity.  We  think 
there  was  equity  in  the  petition.  According 
to  the  allegations  therein,  Lindsay  had  fuUy 
performed  bis  part  of  the  contract,  and  had 
discovered  on  the  land  a  mineral  which  he 
alleged  was  of  sufficient  value  to  Justify  the 
empioymoit  of  labor,  as  contemplated  by  the 
contract;  and  we  think,  under  the  allega- 
tions in  the  petition,  he  is  entitled  to  have  a 
speciflc  performance  of  the  contract  Wheth- 
er the  mineral  discovered  Is  of  value  or  not 
was  not  to  be  decided  In  the  negative  on  de- 
murrer, because  the  demurrer  admits  that  It 
was  valuable,  and  would  Justly  the  employ* 
ment  of  labor  In  developing  It  The  record 
discloses  that  the  Judge  of  the  court  bdow 
pot  blfl  decision  In  ttiis  case  on  the  deetslw 
In  the  case  of  Peacock  Deweese,  78  Oa. 
S70,  and  dismissed  tbe  petition  on  the  ground 
of  want  of  matoallty  In  the  contract,  th« 
plaintiff  not  having  signed  It  That  caae^ 
however,  la  different  in  Its  focts  from  tbe 
present  case.  In  that  case  it  appeared  tkat 
the  plaintiff  wu  not  really  bound  to  do  any- 
thing at  all  under  tbe  terms  of  the  contract 
There  was  no  want  of  mutuality  in  tbe 
terms  of  the  contract  in  tbls  case,  and,  tbe 
plaintiff  having  fully  compiled  with  his  part 
of  it,  bis  failure  to  sign  it  was  of  no  conse- 
quence. Code,  SS  1990,  1^1.  He  paid  In 
full,  ill.  the  precise  way  appointed  by  tbe  eon- 
tract,  fbr  the  conveyance  which  he  now  seeks 
to  obtain.   Judgment  reversed. 


(MO*.  1) 

HILLBB  T.  STATBL 
(Supreme  Ooort  of  Georgia.  April  2, 18940 
Cbimihal  Law— OoKrcBSioNB — iNSTsvonoas— 

HOHtCIDB. 

1.  That  a  fellow  prisoner  in  Jail  with  the 
accused,  who  was  charged  with  murder,  asked 
him  abont  the  killing,  and  "told  him  be  better 
tell  the  truth;  the  white  folks  were  going  to 
break  Bomelmdy'B  nedi."— did  not,  as  matter  of 
absolute  law,  render  inadmissible  confessions 
then  and  th«e  made,  in  the  presence  and  bear- 
ing of  fdlow  prisoners  only;  the  trial  court 
ruTiog  them  prnna  facie  competent,  and  in  its 
charge  leaving  the  jury  to  determine  whether 
they  were  in  fact  made,  and  Instmcting  them 
properly  upon  their  effect  on  condition  that  th^ 
appeared  to  have  been  free  and  voluntary. 

2.  After  charging  the  jury  aabstuntially  in 
the  terms  of  tbe  statute  as  to  the  prisoner's 
statement  there  was  no  error,  when  charging 
the  law  of  reasonable  doubt  or  upon  other  prin- 
ciples of  iaw  applicable,  to  iuBtruct  the  jury  that 
they  should  try  the  case  by  the  evidence,  or  Id 
faihng  to  charge  that  they  should  consider  the 
prisoner's  statMuent  along  with  the  evidence. 
Vaughn  v.  State.  16  S.  E.  64,  88  Ga.  731.  In 
tbe  case  of  Washington  t.  State,  13  S.  E.  131. 
87  Qa.  12,  where  a  recommendati<m  as  to  the 
practice  in  snch  cases  was  made,  the  facts  were 
entb^ely  different  from  those  of  the  case  at  har. 

3.  There  was  no  error  requiring  a  new  trial 
in  any  of  the  charges  complained  of  as  to  ad- 
missions, confessions,  corrotiorAtion  of  the 
same,  roasonable  doubt  the  prisoner's  state- 
ment and  recent  possession  by  the  accused  of 
goods  which  were  in  the  possession  of  the  de- 
ceased at  the  time  of  the  homicide;  the  evi* 
dence  warranted  the  verdict  and  this  court  will 
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not  overrate  the  discrettoo  of  the  trial  Jndse  io 
refuiiog  to  grant  a  new  trial. 
(SyUabns  by  the  Court) 

Error  from  superior  covrt,  Bibb  county; 
C,  L.  Bartlett,  Judge. 

Henry  Miller  wa«  convicted  of  murdCT, 
and  brings  wror.  Affirmed. 

B.  li.  Anderson  and  W.  3.  Grace,  fw  plain- 
tiff in  error.  W.  H.  Felton,  Jr.,  SoL  Oen.,  and 
J.  M.  TetxeU,  Atty.  Oen.,  for  tbe  State. 

SIMMONS,  J.  Henry  MlUer  was  Indicted, 
J<dntly  with  one  Boston,  one  Bird,  and  two 
Trontmans,  for  the  mnrder  of  John  Braswell. 
MiUer  was  tried  separately,  and  was  found 
galtty.  He  made  a  uHition  for  a  new  trial, 
which  was  overmled,  and  he  excepted. 

L  One  Moaley  testified  that  while  be  and 
one  Bugg  were  confined  as  pri8ona*s  In  the 
same  cell  with  Miller,  after  the  preliminary 
trial  of  MUler,  Bugg  asked  Miller,  "What 
about  the  killing?'*  and  said.  *'be  better  teU 
the  txnth;  the  white  folks  were  going  to 
break  somebody's  neck,"— whereupon  Miller 
said  that  he  shot  Braswell,  and  Bird  cut 
his  throat;  that  Boston  was  present,  but  had 
nothing  to  do  with  It;  that  he  (MUlo-)  threw 
the  gun  away  In  tbe  woods  and  WMit  on 
home;  that  he  got  bome  just  about  day,  and 
put  into  his  trunk  the  fionr  which  was  taken 
from  it  at  the  time  he  was  arrested.  The 
first  ground  at  the  motion  for  a  new  trial 
assigns  error  upon  the  refusal  of  the  court 
below  to  rule  out  this  testimony,  It  being 
contended  that  Sugg's  remark  to  the  ac- 
cused that  he  had  better  tell  the  truth,  etc., 
rendered  what  was  said  by  the  latter  In- 
admissible, und»  that  section  of  tbe  Code 
which  declares  that  "to  make  a  confession 
admissible.  It  must  have  been  made  volun- 
tarily, without  b^ng  induced  by  another  by 
the  slightest  hope  of  benefit  or  remotest  fear 
of  injury."  Section  8703.  Undoubtedly,  the 
statement  to  the  person  charged  with  crime 
that  he  had  better  teU  the  truth  may,  under 
some  circumstances,  amount  to  such  an  in- 
ducement as  should  exclude  a  confession 
made  upon  the  strength  of  It;  but,  under  the 
circumstances  shown  by  the  evidence  in 
this  case,  we  do  not  think  that  In  this  In- 
stance It  should  as  a  matter  of  law  be  held 
to  constitute  such  an  Inducement  Counsel 
for  the  plaintiff  in  error  relied  upon  the  case 
of  Green  v.  State,  88  Ga.  516,  15  S.  E.  10, 
in  which  It  was  held  that  the  court  below 
erred  in  not  excluding  a  confession  which 
the  accused  was  led  to  make  by  the  state- 
ment that  It  might  be  best  for  him  to  tell. 
In  that  case,  however,  this  was  said  to  the 
accused  in  the  pres«ice,  and  apparently 
with  the  sanction,  of  the  sherlfT,  in  whose 
custody  he  was  at  the  time,  by  a  person  who 
had  arrested  hJm,  and  whose  object  evident- 
ly was  not  so  much  to  ascertain  the  truth 
as  to  obtain  a  confesirion  of  guilt;  and  the 
accused.  In  view  of  the  authority  exercised 
by  these  persons,  may  have  supposed  that 
tta^  were  able  to  raider  him  some  aid  In 
v.2ls.i£.no.3--9 


relation  to  the  charge  against  blm,  and  that 
it  would  be  to  his  advantage  to  follow  their 
advice  and  make  such  a  statement  as  they 
desired  blm  to- make.  A  v^y  different  case 
Is  presented  where  remarks  of  this  kind  are 
made  to  the  accused  by  another  prisoner, 
and  In  the  presence  of  fellow  prisoners  only; 
for  while  It  is  true  that  In  this  state  It  is 
not  necessary,  in  ordeo-  to  exclude  a  con- 
fession .Induced  through  hope  or  fear,  that 
the  inducement  should  have  proceeded  from 
a  person  in  authority.  It  ip  plain  that  a  re- 
mark of  this  kind,  when  made  by  a  person 
in  authority,  may  have  an  Influence  in  In- 
ducing a  Gonfes^fm  through  these  motives 
which  It  would  not  have  if  It  came  from  a 
source  which  the  accused  could  have  no 
reason  to  r^ard  as  authoritative.  It  Is  not 
at  all  likely  that  the  accused  In  this  case,  In 
relying  as  be  did  to  the  tnqniry  of  his  fel- 
low priscHiOT,  did  so  because  be  supposed  he 
would  gain  anything,  so  far  as  the  charge 
against  him,  or  any  punishment  on  account 
of  It,  was  concMned,  by  then  and  there  mak- 
ing a  confession,  or  that  it  would  be  worse 
tor  him  If  he  did  not  do  so.  Tbe  statement 
that  the  "white  folks"  were  going  to  break 
"somebody's"  neck.  If  he  understood  It  as 
referring  to  htms^f,  could  not  have  been  un^ 
derstood  as  meaning  that  they  were  about 
to  do  BO  thai,  fw  there  was  nothing  to  In- 
dicate that  he  was  in  any  Immediate  danger; 
nor  is  It  Uk^  that  he  understood  what  was 
said  as  meaning  that  If  faedldconfeesthedan- 
ger  to  himself  might  be  averted.  This  lan- 
guagecouId,of  oourBe,betakenlntoconejdMa- 
tion  by  tbe  jury  In  determining  wbat  weight 
should  be  attached  to  the  admissions  In  que»- 
tlon,  and  it  would  be  for  them  to  say  wheth- 
er the  admlBsi(»is  were  thereby  rendered  In- 
voluntary or  not;  but  the  circumstances 
wen  not  such,  In  our  opinion,  as  would  re- 
quire the  court,  as  a  matter  of  law,  to  ex- 
clude th«n.  We  think  the  proper  course 
was  pursued  by  the  court  below  In  holding 
tbe  admissions  prima  facie  competent  and 
In  his  charge  leaving  the  jury  to  determine 
whether  they  were  in  fact  made,  and  in- 
structing the  jury,  as  he  did,  upon  thtir  ef- 
fect on  condition  that  tbey  ai^eared  free 
and  voluntary. 

2.  Complaint  Is  made  tbat  the  court  sred 
In  charging,  on  the  subject  of  reasonable 
doubt,  to  the  effect  that  the  doubt  must  be 
one  growing  out  of  the  evld^ce,  and  In 
charging  that  the  jury  must  try  the  case  by 
the  evidence,  without  charging  further.  In 
Immediate  connection  therewith,  that  the 
prisoner's  statement  should  be  considered 
along  with  the  evidence;  the  effect  of  this 
being  to  exclude  a  proper  consideration  of 
the  statement,  especially  as  the  jury  were 
instructed  in  anothw  part  of  the  charge  that 
the  statement  was  not  strictly  speaking, 
evidence.  This  point  is  ruled  by  the  decision 
In  Vaughn  v.  State,  88  Ga.  731,  733  (4),  16 
8.  £.  64,  In  which  this  couri;  passed  upon  a 
similar  assignment  of  error,  and  lield  tbat 
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the  court  Mow  did  not  err  In  the  instnic- 
ttona  cbmplataied  of.  In  llie  oplnlcm  ot  the 
conrt  In  that  cue  it  Is  said:  "Tbe  Jnrr  try- 
ing a  criminal  case  are  sworn  to  ^ve  a  true 
verdict  according  to  evidence.  It  18  Im- 
portant for  them  not  to  confound  the  jnrlaon- 
er*s  statement  with  the  evidence,  or  the  evi- 
dence with  the  Btatonent.  The  statute  al- 
lows thCTi  to  give  the  statement  snch  tome 
as  th^  think  proper,  and  even  to  brieve  It 
In  pr^CToioe  to  the  sworn  testimony.  In 
charging  them,  the  conrt  should  keep  the 
evidence  distinct  ftom  the  statement,  and 
shape  the  general  tenor  of  the  <^ge  by  the 
evidence  alone,  and  the  lav  applicable  to  It, 
For,  If  the  conrt  should  mingle  evidence  and 
statem«it  together,  the  Jury  might  find  it 
difficult  to  B^nrate  them,  and  might  fidl 
to  understand  the  Import  of  the  histmctlons 
delivered  from  the  bench.  At  some  stage  of 
the  charge  the  statutory  provlBloDS  touch- 
ing the  statement  ought  to  be  made  known 
to  the  Jury,  and  this,  as  has  frequently  been 
suggested  by  this  court,  Is  usually  enough 
to  say  touching  the  statement"  In  the  pres- 
ent case  this  was  done,  the  instructions  given 
on  tfafa  subject  being  substantially  In  the 
terms  of  the  statute.  In  the  case  ot  Wash- 
ington V.  State,  87  Oa.  14,  IS  S.  B.  181,  hi 
which  complaint  was  made  the  failure  of 
the  court  below  to  call  attention  to  the  pris* 
oner's  stateniMit  In  the  same  connectlou  with 
certain  portiiHis  of  tbe  charge,  this  court 
went  no  further  than  to  make  a  recommen- 
dation as  to  the  practice  in  such  cases.  We 
did  not  hold,  but  on  tbe  contrary,  disclaimed 
any  Intention  to  hold,  that  the  failure  to  do 
so  was  error. 

8.  There  was  no  ertw  requiring  a  new 
trial  In  any  of  the  charges  complained  of; 
the  erldmce  warranted  the  verdict,  and  this 
court  will  not  overmle  the  discretion  of  the 
court  below  In  refusinif  to  grant  a  new  trial. 
Judgment  affirmed. 


(98  Oa.  n« 

BLANKENSHIP  t.  STATE. 

(Snpreme  Court  of  Ge<«gia.  Aiffil  16, 18M.) 

IsTOXicATiNQ  LiQDORB— Sale  witbodt  Lickssb— 
2»nicmiBNT. 

The  statute  (Acts  1890-91,  toI.  1,  p.  1281 
reduiring  a  license  to  sell  "spirituous,  vinous  or 
miut  liquors,"  but  not  rcqmrios  any  license  to 
8(.'l!  nil  intoxicating  liquors,  and  some  intosica- 
tin^r  liquors  not  being  embraced  in  the  descrip- 
tion "spirituous,  Tinous  or  malt,"  it  was  error, 
on  the  trial  of  a  person  charged  with  selling  by 
retail  spirituons  and  intoxicating  liquors  with- 
out a  license,  to  Instmct  the  jury  tliat  if  the 
liquor  sold  by  the  accused  was  intoxicating, 
whether  it  was  si^rituous  or  not,  he  might  be 
guilty.  No  conviction  would  be  warranted  upon 
such  an  indictment  without  eTldence  that  the 
liquor  sold  was  spiritnona,  vinous,  or  malt  liq- 
uor, or  some  mixture  of  one  or  more  of  these  liq- 
uors. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gordon  county; 
T.  W.  UUner,  Judge. 


W.  I*  Blankfioshlp  was  convicted  of  sell- 
ing liquor  without  a  license,  and  brii^  er^ 

ror.  Reversed. 

W,  R.  Rankin,  for  plaintiff  In  error.  A. 
W.  Flte.  8oL  Qea^  for  the  State. 

SIMMONS,  J.  The  plaintiff  in  error  was 
ctmvlcted  under  an  Indictment  which  char- 
ged him  with  selling  by  retail  "spirituous 
and  Intoxicating  liquors  without  the  license 
and  taUng  the  oatii  Ewescribed  by  law."  The 
sale  in  qnestlon  was  of  a  compomid  called 
"Dr.  Hartei's  Wild  Cherry  BItteni»"  which 
was  shown  to  be  Intoxicating,  but  the  In- 
gredients of  which  wen  unknown  to  the  wit- 
nesses, tiiough  It  was  supposed  to  contain 
whis^.  The  cowt  instructed  the  Jury,  how- 
ever, that  If  the  Uqnor  sold  was  IntalcaUng, 
th^  could  convict  whethw  It  was  spirituous 
or  not  We  think  this  was  error.  The  Uq- 
lurs  for  the  sale  ot  whlidi  a  Ilcoise  Is  re- 
quired, under  the  statute  (Acts  1890-91,  voL  1, 
p.  128),  are  "si^tuous,  vinous  and  malt  liq- 
uors," and  these  do  not  hidude  all  intoxica- 
ting liquors.  A  convictlw  would  be 
without  evidence  that  the  liquor  sold  was 
spirituous,  vinous,  or  malt  liquor,  or  some 
mixture  ccmtaining  <me  or  more  of  these  liq- 
uors. See  McDnffle  v.  Smte,  87  Ga.  687.  13 
S.  B.  686;  AUred  v.  State,  89  Ala.  112.  8 
South.  68;  Black,  Intox.  Uq.  §  2.  We  can- 
not express  our  view  of  the  matter  better 
than  by  quoting  from  the  language  of  the 
court  In  Allred  v.  State,  supra.  In  that  case 
the  accused  was  charged  with  a  violation  of 
a  statute  requirli^  a  license  for  selling 
"vinous,  spirituous,  or  malt  liquors."  and  the 
evidence  showed  that  he  Eold  a  compound 
called  "Busby's  Bitters,"  which  was  an  In- 
toxicating liquor,  but  It  did  not  appear  that 
It  was  composed  of  or  contained  either  vi- 
nous, spirttuons,  or  malt  liquor.  The  court 
said:  "'Spirituous  liquors'  technically  and 
strictly  Include  all  liquors  which  contain  al- 
cohol in  appreciable  quantities.  In  this  sense, 
vinous  and  malt  liquors  are  also  spirituous. 
In  that  each  contains  spirits  of  alcohol.  Peo- 
ple V.  GrUley,  20  Barb.  24S;  State  v.  Giersch. 
98  N.  C.  720.  4  8.  E.  193.  But  in  ordinaiy 
acceptation,  the  term  'spirituous  liquors*  im- 
ports distilled  liqnurs,  and  that  the  term  Is 
employed  In  this  sense  in  the  statute  under 
consideration  is  manifest  from  the  use  of  the 
superadded  terms  'vinous'  and  'malt*  which 
have  no  office  to  perform  unless  the  phrase 
'spirituous  liquora'  la  confined  to  the  deflni- 
tion  which  it  has  In  common  parlance,  de- 
noting liquids  which  are  the  result  of  dis- 
tillation. Attorney  General  v.  Bailey,  1 
Excb.  281.  'Vinous  liquors'  are  such  as  are 
made  from  the  fermented  juice  of  the  grape. 
•  •  •  The  term  'malt  liquors'  embraces 
porter,  ale,  beer,  and  the  like.  •  •  •  liq. 
uor  of  either  class  may  be  into^caUng;  but 
neither  class,  nor  all  of  th^  combined,  in- 
clude all  Intoxicating  liquors,  beverages,  or 
bitters.  A  given  liquor  may,  In  other  words. 
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Iw  In  a  high  degree  IntoxIcaUng,  and  yet 
be  neither  gpirltuouB,  vinoiM,  nor  malt,  with- 
in the  sense  of  the  statute.  'Fermented*  or 
'hard'  dder  Is  an  lUnstratlon.  *  •  •  and 
there  may  be  many  others,  so  ftr  as  the 
proof  In  the  cose  at  bar  and  common  knowl- 
edge to  the  ctmtrary  extend.  Certainly  we 
cannot  JudidiUly  know  that  *BaBby'B  Bit- 
ters.* though  shown  to  be  intoxicating.  Is  or 
contaloB  either  dtstlUed  llqnor  or  wine,  or  'a 
liquor  prepared  for  drink  by  the  Infusion  of 
malt'  It  was  tar  the  Jury  to  say  whether 
the  bitters  proved  to  hare  been  sold  by  the 
defendant  was  Tlnons,  vlrltuous,  ox  malt 
liquor,  or  mmt^Uis  llqwws  of  either  or  all 
of  these  classes  in  appreciable  quantities. 
The  cba^  took  this  lnqnli7  away  from 
them,  and  required  at  thdr  hands  a  rerdlct 
of  guilty.  If  they  found  the  Uqnor  to  be  In- 
toxicating simply,  ^though  they  might  also 
hare  believed  that^  notwithstanding  its  In- 
ebriating qualities,  it  was  not  within  the 
terms  ot  our  statute.  Oom.  v.  Gray,  61  Am. 
Dec.  476;  Com.  r.  LlTermore,  4  Gray,  20; 
State  T.  OUver.  26  W.  Va.  422.** 
Judgment  reversed. 


(93  Oa.  «86) 

BEID  V.  ARMOUR  PACKING  CO. 
(Sapreme  Court  of  Georgia.  April  16, 1894.) 

ATTACHMBNT— INBUPPIOIENT  BDHO— DIBHIBHAI- 
l.  Where  an  attachment  has  been  issued, 
and  the  defendant,  before  the  term  of  the 
<wurt  to  which  the  same  is  returnable,  files  an 
affidavit,  under  the  provisions  of  section  8271 
of  the  Code,  for  the  porpoee  of  having  the  at- 
tachment bond  atrenktheiied,  this  proceediag 
thou  id  not  be  dlsmiBsed  because  the  levying  offi- 
cer was  not  able  to  find  the  magiatrate  who  is- 
sued the  attachment  until  after  the  first  day  of 
that  term. 

2.  When  the  issue  pneenteA  by  the  affidavit 
of  the  defendant  Is  heard  before  the  magistrate, 
the  burden  of  proof  is'  on  the  defendant  to  show 
the  insufficiency  of  the  bond. 

3.  Evidence  that  the  surety  on  the  bond  re- 
turned no  property  for  taxation  in  the  county  ot 
Mb  reddence.  while  it  ml^ht  anthorize,  would 
not  necessari^  require,  an  inference  that  he  was 
without  sufficient  pnqwrty  to  make  the  bond 
good. 

(SyllaboB  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; H.  C.  Roney,  Judge. 

Action  by  Charles  R.  Reld  against  the  Ar- 
mour Packing  Company.  From  an  ordel' 
holding  that  there  was  error  In  dismissing 
the  afBdavlt  of  defendant  as  to  the  insuffi- 
ciency of  the  surety,  plaintiff  brings  error. 
Modified. 

S.  B.  Vaughn  and  H.  Phlnlzy,  for  plaintiff 
In  error.  J.  B.  Cummlng  and  Bryan  Gum- 
ming, for  defendant  In  error. 

SIMMONS,  J.  On  October  0,  1892,  Reld 
sued  out  an  attaehmott  against  the  Armour 
Packing  Company,  a  nonresident  corporation, 
returnable  to  the  November  term  of  the  dty 
court  of  Richmond  comity,  giving  a  bond, 
with  one  Bobertsdn  as  secmily.  The  amount 


for  which  the  attachment  vraa  Issued'  was 
92.500,  and  the  amount  of  the  bond  was 
^,000.  The  attachment  was  issued  J. 
M.  Posey,  a  notary  public  of  Richmond  coun- 
ty, and  on  the  next  day  was  levied  by  the 
deputy  sheriff.  The  attachment  was  filed  in 
the  clerks  office  ot  the  cttj  court  on  October 
11th.  On  the  27th  of  tiie  same  month  the 
defendant's  agent  made  affidavit,  under  sec- 
tion 3271  of  t^e  Code,  tiut  the  defendant  had 
a  good  defoise  to  the  action,  and  that  the 
bond  given  was  not  good,  for  the  reason  that 
the  surety  had  no  risible  property  out  of 
which  the  bond  could  be  delected  in  case  of 
a  breach.  It  does  not  appeu  expressly  when 
the  affidavit  was  dellveced  to  the  levying  offi- 
cer, but,  in  tile  absoice  of  any  showing  to 
the  contrary,  tlie  presumption  Is  and  ought 
to  be  tliat  It  was  delivered  at  once.  Upon 
the  affidavit  was  indorsed  a  statement,  ^n- 
ed  tqr  the  levying  officer,  that  "I  have  been 
unable  to  deliver  the  within  affidavit  and  the 
attachment  ptvers  in  the  case  ther^  re- 
ferred to  to  X  M.  Posey,  because  I  have  been 
unable  to  find  bim  hi  the  county.  This  Jan- 
uary 14th.  1893."  The  papers  were  finally 
delivered  to  him,  and  he  caused  the  parties 
to  come  before  him  for  the  purpose  of  hear- 
ing evidence  touiAIng  the  sufficiency  of  the 
bond;  whereupon  the  plaintiff  In  attachment 
moveia  to  dismiss  the  affidavit  of  the  defemd- 
ant  because  the  affidavit  was  made  and  de- 
livered to  the  levying  officer  too  late.  The 
defendant  moved  that  tlie  plaintiff  be  re- 
quired to  show  that  the  surety  on  the  bond 
was  good  and  sufficient.  The  notary  ruled 
tliat  the  burden  was  on  the  defendant  to 
show  this,  and  the  defendant  thereupon  in- 
troduced a  certificate  from  the  tax  receiver 
of  the  county  stating  that  he  had  examined 
the  books  of  tax  returns,  and  found  that  the 
name  of  Robertson,  the  surety,  appeued 
theretHi  as  paying  a  poll  tax  and  business 
license  ftx  the  year  1892,  but  that  he  made 
no  return  of  any  property  toe  taxation.  The 
notary  ruled  that  this  was  insufficient  as 
evidence,  and  rendered  Judgment  sustaining 
the  motion  to  dismiss  the  d^endant's  affi- 
davit on  the  ground  that  It  came  too  lata 
On  certiorari  the  Judge  of  the  superior  court 
held  that  the  notary  erred  In  dismissing  tb^ 
affidavit  as  to  the  insufflidem^  of  the  bond, 
and  tn  falling  to  require  a  new  bond  or  the 
strengthening  of  the  original  bond;  and  re- 
manded the  case,  with  direction  tiut,  unless 
the  plaintiff  should  Introduce  evidence  to  re- 
but the  showing  made  by  the  introduction  of 
the  certificate  of  the  tax  receiver,  new  and 
additional  security  be  required  <m  the  attadi- 
tnent  bond. 

1.  We  think  the  Judge  of  the  superior  court 
was  right  in  •■  holing  that  the  magtstrate 
erred  in  dismissing  the  affidavit  It  aivears 
that  after  the  magistrate  issued  the  attach- 
ment he  left  tiie  county  for  a  cooriderable 
loigth  of  time,  and  the  sheriff  was  unable  to 
find  him  until  some  time  in  January,  and 
therefbre  was  unable  to  return  the  papers  to 
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hiro  "forthwith,"  as  required  by  BectloD  3271 
of  the  Code.  This  being  so.  the  delay  In  re- 
turnlnET  the  papers  was  not  a  sufficient  reason 
for  dismissing  the  affidavit  It  was  con- 
tended by  counsel  for  the  plaUitlff  in  error 
that  the  affidavit  made  by  the  defendant  in 
attachment  was  filed  too  late,  the  attachment 
having  been  Issued  on  October  Qth,  and  the 
affidavit  denying  the  sufficiency  of  the  t>ond 
not  being  filed  until  October  27th.  The  stat- 
ute does  not  prescribe  any  given  time  In 
which  the  affidavit  shall  be  filed,  nor  could 
It  do  80  without  Injury  being  likely  to  re- 
sult to  defendants.  The  surety  on  tixe  bond 
may  be  [)erfectly  solvent  on  the  day  the 
bond  is  given,  but  may  soon  after  become 
Insolvent.  If  the  law  required  objections  to 
the  bond  to  be  made  within  a  few  days  after 
the  filing  of  the  bond,  the  defendant,  not- 
withstanding the  surety  had  become  Insol- 
vent, would  be  debarred  from  objecting  to 
the  sufficiency  of  the  bond.  The  defendant 
in  this  case  resided  in  Chicago,  and  It  may 
have  been  several  days  before  It  learned  of 
the  attachment,  and  could  appoint  an  agent, 
and  ascertain  whether  the  surety  was  solvent 
or  not  No  time  being  fixed  by  the  statute, 
we  think  the  defendant  has  a  right  to  file 
the  affidavit  denying  the  sufficiency  of  the 
bond  np  to  at  least  the  beginning  of  the  term, 
of  the  court  to  which  the  attachment  Is  re- 
turnable, notwithstanding  the  papers  may 
have  been  returned  to  the  clerk's  office  be- 
fore. When  they  are  returned,  and  the  affi- 
davit Is  filed  with  the  levying  office,  he  can, 
by  virtue  of  his  duty  to  comply  with  the 
statute,  withdraw  the  papers,  and  return 
them  to  the  magistrate  issuing  the  attach- 
ment. The  latter  Is  the  only  person  author- 
ized by  the  statute  to  Inquire  Into  the  suffi- 
ciency of  the  bond.  The  judge  of  the  court 
to  whldi  the  attachment  Is  made  returnable 
has  no  such  power.  Xiodcett  v.  De  Nenfvllle, 
55  Ga.  454;  Gregory  v.  Clark,  78  6a.  546. 

2.  When  the  papers  are  returned  to  the 
magistrate  who  issued  the  attachment,  the 
defradant  In  that  proceeding,  being  the  mov- 
ing party,  must  assume  the  burden  of  proof. 
The  magistrate,  in  accepting  the  bond,  pass- 
ed upon  the  sufficiency  of  the  security,  and 
the  person  exciting  to  it  must  show  that 
the  security  was  insufficient 

3.  We  think  the  Judge  of  the  superior  court 
erred  in  directing  that,  unless  the  plaintiff 
should  Introduce  evidence  to  rebut  the  show- 
ing made  by  the  Introduction  of  the  oertlfi- 
cate  of  the  tax  receiver,  new  and  additional 
security  be  required  on  the  attachment  bond. 
The  law  makes  it  the  duty  of  every  citizen 
to  return  under  oath  to  the  tax  receiver  of 
the  county  in  which  he  resides  all  the  prop- 
erty be  has  which  Is  subject  to  taxation 
therein;  and  the  fact  that  the  security  In 
this  case  returned  no  property  in  the  county 
for  taxation  might  have  authorized  the  mag- 
istrate taking  the  bond  to  Infer  that  he  had 
none  In  the  county,  but  It  wmild  not  neces- 
sarlly  .require  an  Inference  that  he  did  not 


have  sufficient  property  to  make  the  boad 
good.  He  may  have  had  ample  property  In 
another  county.  Judgment  nversed  as  to  the 
direction  given  the  magistrate,  hut  affirmed 
In  so  tar  as  it  orders  a  new  hearing  beforft 
him. 


(94  Oa.  C6} 

ROBERTS  V.  STATE. 
(Supreme  Court  of  Georfia.   April  16, 1891.) 
Ukiuinal  Pbosboution  —  Convict  im  Pbniten- 

TIART — PrOPUCTIOS  A8  WlTNESa — APPLICATION 
TO  GOVEBMOR — DCTT  OF"  JuDOB. 

1.  In  order  for  la  defendant  in  a  criming' 
case  to  take  the  benefit  of  the  act  of  Se^iemt>er 
27,  1883,  touching  the  production  of  convicts  in 
the  penitentiary  as  witnesses,  application  must 
first  be  made  to  the  governor,  as  the  act  pre- 
scribes. The  observance  of  that  requirement  is 
necessary,  and  its  omission  Is  more  than  failure 
in  Its  mere  techniciility. 

2.  If  section  4027  of  the  Code  applies  where 
the  person  desired  as  a  witness  ia  Imprisoned  as 
a  convict  in  the  penitentJary,  it  imposes  no  ah- 
solate  duty  on  the  jadge  of  the  superior  court  to 
direct  or  require  tiiat  the  Mder  for  producing 
the  convict  shall  be  executed  at  the  expense  of 
the  public,  even  thoufch  the  applicant  for  the  or- 
der  he  unable  from  his  pover^  to  defray  the  ex- 
pense, and  even  if  the  jodge,  in  the  exercise  of 
his  discretion,  might,  If  ne  thonght  proper,  make 
the  county  chargeable  therewith.  The  consti- 
tutional right  to  have  compulsory  process  for 
witnesses  does  not  Include  afiy  right  of  having 
them  brought  into  court  at  public  expense,  ana 
no  such  right  has  been  expressly  conferred  by  a 
statute,  except  by  the  act  of  1883,  above  re- 
ferred to,  under  which  the  risht  ia  not  uncondi- 
tional, but  limited  by  the  sound  discrption  of  the 
judge,  to  be  exercised  on  the  special  facta  of  the 
case. 

3.  The  application  in  the  present  ease  being 
DUide  under  the  Code,  and  the  judge  not  having 
denied  the  order  or  process  applied  for,  but 
having  only  declined  to  have  it  executed  at  the 
charge  of  the  county,  there  was  no  error. 

4.  There  was  no  abuse  of  discretion  in  de- 
nying a  new  trial  oa  any  of  the  grounds  of  the 
motion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Foltoo  county; 
R.  H.  Clark,  Judge. 

Gecn-ge  B.  Roberta  was  convicted  of  rob- 
bery, and  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Roberts  was  convicted  of  the  offense  of 
larceny  from  the  person  of  John  Wade  of 
certain  money.  The  Indictment  charged  that 
the  crime  was  committed  with  one  O'Shlelds, 
who  had  been  tried,  and  finally  convicted 
of  the  crime.  Roberts  moved  for  a  new  trial, 
and,  his  motion  being  overruled,  excepted. 
The  motion  contalhed  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  the  following:  When  the 
case  was  called  for  trial,  defendant  moved 
for  a  continuance  on  account  of  the  absence 
of  two  witnesses,  to  wit  William  B.  Hall 
and  Porter  Stocks,  and  because  the  court 
refused  to  allow  them  to  be  brought  Into 
court  and  sworn  In  defendant's  b^ialf.  These 
witnesses  were  In  the  state  penitentiary, 
from  the  same  court,  and,  when  defendant 
was  put  <«  notice  that  ttw  ease  would  be 
called  for  trial,  he  preauted  a  petition  to 
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the  court,  asking  that  an  order  be  granted 
allowing  these  witnesses  to  be  brought  Into 
court,  to  be  sworn  la  his  behalf;  and  de-' 
fendant  alleges  that  the  court  erred  in  re- 
fusing to  grant  the  request  The  petition 
referred  to  alleged.  In  brief:  Defendant  will 
need  the  tesUmony  of  Hall,  who  Is  now  in 
the  penitentiary.  He  expects  to  prove  by 
Hall  that  Hall  Is  the  man  who  robbed  Wade, 
and  defendant  not  the  man,  and  It  was  Im- 
possible for  It  to  be  defendant;  that  on  the 
night  defendant  was  charged  with  the  lar- 
ceny Hall  robbed  Wade;  that  on  that  night, 
December  24,  1892,  about  9:30  o'clock.  Hail 
went  on  CoUlns  street,  Atlanta,  and  met  a 
man,  who  was  y&ry  dnmk,  and  did  not  know 
where  he  was;  that  he  bad  a  bundle,  and 
Hflii  took  it  from  him,  and  unrolled  it,  but 
found  It  was  nothing  but  some  old  overalls; 
that  Hall  took  him  by  the  arm,  and  started 
to  walk  towards  Decatur  street;  that  he 
(Wade)  gave  Hall  a  dollar,  and  insisted  on 
his  getting  some  whisky;  that  the  barrooms 
were  closed,  and  he  gave  Wade  a  drink  out 
of  a  bottle  he  (Hall)  had  In  his  pocket,  and 
kept  the  dollar;  that  Wade  was  beastly 
drunk,  and  he  caught  hold  of  Wade,  and 
kept  him  from  falling;  that  Wade  pulled  a 
large  pocketbook  out  of  his  hip  i)ocket,  and 
then  tried  to  put  It  back,  saying  he  had  plen- 
ty of  money;  that  Hall  got  the  money  from 
Wade  before  he  got  It  back  in  his  pocket, 
and  Wade  was  so  dnmk  he  did  not  know 
what  he  was  doing;  that  they  came  up  De- 
catur street  to  Loyd,  and  separated,  etc.; 
and  that  he  afterwards  heard  of  two  men 
being  arrested  for  robbing  a  man  on  De- 
catur street,  and  on  the  same  night  he  rob- 
bed a  man,  and  knew  they  were  charged  of 
the  same  crime  he  had  committed.  The  peti- 
tion further  alleged  that  Porter  Stocks  Is  a 
material  witness  for  the  defense,  and  Is  also 
confined  in  the  penitentiary;  that  he  can 
prove  by  Stocks  tliat  on  O'Shields'  return  to 
the  Jail,  after  testifying  on  the  last  trial  of 
petitioner,  O'Shields  stated  to  Stocks  that  he 
had  sworn  falsely  against  petitioner,  and 
that  petitioner  was  pot  guilty,  but  that 
O'Shields  did  so  because  he  thought  It  would 
be  an  advantage  to  him  In  the  case  in  which 
be  bad  been  convicted;  that  petitioner  has 
been  confined  in  jail  about  nine  months,  and 
lias  therefore  not  had  an  opportunity  for  mak- 
ing and  accumulating  money;  that  he  has  no 
property,  and  is  in  no  way  able  to  pay  the 
expenses  of  bringing  these  witnesses  to  and 
from  the  penitentiary.  He  prayed  that  an 
order  be  granted  directing  the  sheriff  to  go 
to  the  p^tentiary  and  bring  them  Into  court 
as  witnrases.  The  presiding  judge  declined 
to  grant  the  prater  of  the  petition,  because 
O'Shields  has  escaped  from  jail,  and  can- 
not be  found,  and  Stocks'  evidence  Is  only 
to  diacredit  O'Shields,  and  he  cannot  be  a 
witness.'  Further,  because  Hall,  commonly 
called  "Skinny  Hall,"  was  known  to  the 
Jndge  officially,  the  judge  having  presided  In 
hia  trial,  and  sentenced  him  to  the  peniten- 
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tiary  for  several  offenses.  In  these  trials  he 
confessed  to  his  guilt  In  one  or  more  cases, 
where  the  evidence  demonstrated  bis  confes- 
sion was  to  relieve  the  other  defendants,  he 
having  been  already  convicted.  He  Is  In  such 
condition  no  jury  w»uld  believe  him.  To 
bring  him  from  where  he  is,  Is  difficult  and 
expensive,  and  will  give  him  an  opportunity 
to  escape.  Knowing  the  utter  uselessness 
of  his  evidence,  the-  judge  felt  it  his  duty 
not  to  put  the  expense  of  such  a  proceeding 
upon  the  county,  but,  notwithstanding,  if  the 
county  or  state  could  be  relieved  of  the  ex- 
pense,  would  order  him  brought  Because 
of  newly-discovered  evid^ce  showing  th.it 
Hal]  and  Lanier,  whose  testimony  was  the 
only  direct  testimony  against  movant  com- 
mitted perjury,  the  evidence  otherwise  not 
being  sufficient  In  law  to  warrant  the  jury 
In  finding  a  verdict  of  guilty.  In  support  of 
these  grounds  of  the  motion  movant  produced 
the  affidavit  of  Griggs,  to  the  following  ef- 
fect: On  the  night  of  December  24,  ISOS,  he 
was  at  Carrie  Clarke's  bouse,  on  Collbis 
street  Atlanta,  and  saw  Wade  there  in  the 
early  part  of  the  night  He  saw  Wade  in 
the  parlor,  and  in  a  little  while  missed  htm, 
but  In  a  half  hour  or  an  hour  he  returned, 
and  remained  in  the  parlor  probably  an  hour 
or  more.  It  was  at  least  ft:30  or  10  o'clodk 
before  Wade  left.  D^nent  cannot  be  sure 
as  to  the  exact  time,  but  Is  pretty  certain  it 
was  about  this  time.  Deponent  left  the 
house  about  the  same  time,  and  went  up 
CoUlns  to  Decatur  street  ond  up  Decatur 
street  towards  the  central  part  of  the  city. 
Near  Loyd  street  he  met  Robots,  and  was 
with  him  until  about  12  or  1  o'clock,  when 
they  parted,  and  saw  each  other  no  more 
during  the  night.  Deponent  never  saw  Wade 
after  he  sav  him  at  Carrie  Clarke's  until 
he  saw  him  during  the  triaL  Deponent  never 
thought  of  these  facts  being  of  value  to  Rob- 
erts, and  never  communicated  them  to  Rob- 
erts nor  either  of  his  counsel  until  after  tbe 
trial.  [According  to  the  evidrace  for  the 
state,  Roberts  left  the  house  of  Carrie  Clarke, 
in  company  with  Wade  and  O'Shields,  some 
time  In  the  early  part  of  the  night  of  De- 
cember 24,  1802,  tbe  time  being  probably  be- 
tween 9  and  10  o'clock;  that  they  walked  up 
on  Decatur  street  and  Wade  gave  Roberts 
some  money  to  get  something  to  drink;  that 
Roberts  came  back  wllb  a  bottle,  from  which 
Wade  took  two  drinks,  and  knew  nothing 
more  until  the  next  morning  about  6  or  7 
o'clock,  when  he  found  he  was  out  on  the 
I  East  Tennessee  Railroad,  sitting  on  the  end 
of  a  cross-tie,  with  bis  money  all  gone;  that 
he  had  the  money  In  his  hip  pocket  when  he 
gave  Roberts  the  change  to  go  for  the  whis- 
ky, the  change  being  taken  from  some  loose 
money  he  had  In  another  pocket,  eta  Lanier 
testified  that  be  saw  Roberts  and  O'Shields 
with  Wade,  who  was  staggering  around,  and 
heard  Roberts  say,  "Where  is  that  bottie? 
Where  l8  that  bottle?"  and  Roberts  fumbled 
around  and  pulled  out  the  pocketbook,  and 
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^pped  It,  and  It  was  picked  tip  (witness 
could  not  say  wtaicb  picked  It  np).  and  Bob- 
erta  and  O'Shields  went  through  an  aUe?, 
and  the  man  th^  robbed  staggered  around 
.thera.  Hall  testified,  among  other  tblngs, 
that  be  was  down  at  the  jail.  In  Porter 
Stocks*  0^,  and  In  P<Hter  Stocks'  presence 
Roberts  said  that  he  (Roberts)  was  guilty  of 
the  crime,  and  O'Shields  had  nothing  to  do 
with  It;  that  be  (Roberts)  was  a  thief,  but 
was  too  slick  to  get  caught;  that  they  were 
sitting  in  Porter  Stocks'  cell,  and  Stocks  told 
Hall  that  he  (Stocks)  had  bet  with  Roberta 
that  Roberta  would  be  convicted,  and  Rob- 
erts said,  "Zes,  Porter,  I  am  a  tblef,  bnt  I 
am  too  slick  to  be  caught;"  that  Roberts  said 
O'Shields  lad  nothing  to  do  with  tt;  that 
O'Shields  got  a  "cut"  out  of  It,  but  he  was 
the  man  that  got  the  "dough,"  etc]  Defendant 
also  produced  the  affidavit  of  Bd.  Camp  that 
be  heard  Dan.  Hall  sar  In  a  crowd,  In  front 
of  the  courthouse  on  Hunter  street  on  the 
<iay  of  the  last  trial  of  Roberts,  and  after  the 
verdict  finding  hUn  guilty  was  rendered,  that 
tie(HaU)got  O'Shields  toswearthat  O'Shields 
and  Roberta  robbed  Wade  on  the  night  of  the 
24tb  of  December,  1882,  and  failed  on  the  first 
trial  to  convict  fbe  danmed  stm  of  a  bitch, 
Roberts,  bnt  he  did  not  fail  to  convict  him 
this  time  (meaning  the  secmd  trial),  when  he 
<HaU)  got  Lanier  to  swear  tliat  he  saw  them 
when  th^  did  it  Also  the  affidavit  of 
Porter  Stocks  that  Roborts  never  at  any  time 
bad  any  omveraation  with  Hail  and  affiant, 
or  wlUi  Hall  alone.  In  regard  to  the  guUt  or 
innocence  of  Roberta  in  the  ease,  except  as 
to  the  bet  tbat  affiant  and  Roberts  had.  Af- 
fiant bet  Roberts,  after  O'Shields  had  been 
/onnd  guilty,  and  after  he  found  O'Shields 
was  going  to  swear  agahjst  Rcdwrts,  that 
Roberts  would  be  fonnd  guilty;  and  whm 
Hall  was  in  affiant's  ctil  this  bet  was  brought 
up,  and  the  fact  of  the  same  was  simply 
mentioned.  Hall.  Roberts,  O'Shields,  and  af- 
fiant were  never  at  any  time  In  the  cdl  of 
affiant,  togetbor,  when  the  case  of  Roberts 
was  talked  of.  Roberts  never  did  say  in 
.  affiant's  presence  tbat  he  was  guilty,  bnt  al- 
ways that  he  was  not  gnllty.  Never  said 
be  was  a  thief  and  was  too  slick  to  be 
caught.  Never  aald  he  got  the  money.  In 
fact  none  of  the  convomtlon  refmlng  to 
the  guilt  of  Roberts,  or  to  his  acknowledg- 
ment of  the  same,  in  the  evidence  of  Ball 
on  the  trial,  which  affiant  has  read,  ever 
did  occur  in  afllant's  inresenoe^  or  in  his  cell 
Ii»  his  presence.  Also  the  i^davlt  of  de- 
fendant that  he  did  not  know  of  the  tSLCta 
awom  to  la  the  affidavit  of  Griggs,  nor  that 
he  could  prove  the  aame  by  Griggs,  until 
after  the  trial;  nor  did  he  know  that  he 
could  prove  Stocks  and  (3amp  the  facts 
sworn  to  in  their  affidavits  until  after  the 
trial,  and  h^  no  way  of  knowing  the  same. 
Mo  affidavit  of  defendant's  counsel  appears 
In  the  record. 

Hulsey  &  Batemau,  for  plaintiff  in  error. 
C.  D.  UUl,  Sol.  Gen.,  for  the  State. 


SIMMONS,  a  J.  1.  Roberts  was  Indicted 
for  the  ofCeose  of  robbery.  When  be  waa 
arraigned  for  trial  he  moved  for  a  continu- 
ance on  the  ground  oi  tba  absence  of  two 
witnesses.  Hall  and  Stocks.  The  court  re- 
fused to  ccmtinue  the  cas^  and  this  is  one 
of  the  grounds  of  his  motimi  for  a  new  trlaL 
It  Is  recited  In  this  ground  of  the  motion  tor 
a  new  trial  that  when  the  defendant  was 
put  <»i  notice  that  the  case  would  be  called 
for  trial  on  a  certain  day  he  presented  a  pe- 
tttl<n  to  the  court  asking  that  an  order  be 
granted  allowing  these  witnesses  to  be 
brought  Into  court,  to  be  sworn  In  his  be- 
half. The  petition  alleged  that  Hall  and 
Stocks  were  couvicts  In  the  penitentiary,  and 
set  out  facta  the  accused  proi>osed  to  prove 
by  them,  which,  If  true,  appear  to  be  mate- 
rial. The  presiding  Judge  declined  to  Issue 
the  order  to  have  the  witnesses  brought  from 
the  penitentiary,  for  reasons  assigned  by 
him,  which  will  be  found  In  the  official  re- 
port. One  of  the  reascHis  waa  that  he  felt  he 
ought  not  to  put  upon  the  county  the  ex- 
pense of  bringing  these  witnesses  from  the 
penitentiary.  He  offered,  however,  to  Issae 
the  order,  and  have  them  brought  into  court. 
If  the  defendant  would  relieve  the  county  of 
this  expensa  Whether  the  Judge  erred  in 
refusing  to  issue  the  order  except  oa  the 
terms  iwoposed  by  him  Is  the  controlling 
question  in  the  case.  The  plslntllf  In  error 
contends  that  his  petition  asking  the  court 
to  order  the  witnesses  to  be  brought  from  the 
penitentiary  to  testify  was  founded  on  the  act 
of  September  27, 1883  (Acts,  p.  106),  and  that, 
having  complied  with  the  provisions  of  that 
act.  the  Judge  erred  In  not  granting  the  order. 
We  do  not  think  he  complied  with  that  act. 
The  act  requires  the  petition  to  be  addressed, 
not  to  the  Judge  of  the  superior  court,  but  to 
the  governor;  and.  If  the  Judge  approves  the 
iwtitlon.  the  act  commands  the  governor  to 
Issue  hiB  order  to  the  person  having  charge 
of  the  convict  to  deliver  him  to  the  sheriff 
of  the  county  In  which  the  convict  is  desired 
as  a  witness.  Addi-esslng  the  petiti(m  to  the 
governor  is  not  a  mere  technicality;  it  Is  a 
matter  of  substance.  The  governor  has  con- 
trol of  all  convicts  confined  In  tiie  peniten- 
tiary of  this  state,  and  the  records  Id  the  ex- 
ecutive department  or  In  the  office  of  the 
principal  keeper  of  the  penitentiary  disclose 
where  each  convict  la  confined.  The  legis- 
lature may  have  been  of  the  <^Inlon  that  It 
would  be  better  for  the  governor  to  issue  the 
order  than  for  the  trial  Judge  to  do  so. 
Whatever  may  have  been  the  reason  for  the 
requirement.  It  prescribed  the  terms  on  which 
the  application  should  be  granted,  and,  un- 
less these  terms  were  complied  with,  the 
Judge  was  not  compelled  to  grant  the  ai^lt- 
cation  under  this  act. 

2.  It  was  contended  tbat  under  Const  art 
1,  J  1,  par.  6  (Code,  §  4997),  which  declares 
that  every  person  charged  with  an  offense 
against  the  laws  of  this  state  shall  have 
compulsory  process  to  obtain  the  testimony 
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of  his  own  vitneflses,  and  ander  section  4027 
of  the  Code,  whl&t  dedares  that  "any  judge 
of  the  superior  court  may  issue  bis  order  to 
any  officer  having  any  person  In  his  custody 
lawfully  Imprisoned,  to  produce  sdch  person 
before  his  court  for  the  purpose  of  giving 
evidence  In  any  criminal  cause  therein,  with- 
ont  any  formal  application  or  writ  of  Uabess 
corpus  tor  that  purpose,"  the  Judge  had  the 
power,  and  It  was  his  duty,  to  grant  the  or- 
der prayed  for  by  the  defendant.  If  section 
4027  applies  where  the  person  desired  as  a 
witness  to  tmprtsoned  as  a  convict  in  the 
penitentiary,  It  Imposes  no  absolute  duty  on 
the  Judge  to  direct  or  require  that  the  order 
fw  produi^g  the  convict  shall  be  executed 
at  the  expense  of  the  public,  even  though  the 
applicant  tar  the  order  be  unable,  ^m  his 
poverty,  to  defray  the  ezpraise,  and  even  If 
the  Judge,  In  the  exercise  of  his  discretion, 
might,  If  he  thought  proper,  make  the  coun- 
ty chargeable  therewith,  the  constitutional 
rts^t  to  have  compulsory  process  for  wit- 
nesses does  not  Include  the  right  of  having 
them  brought  into  court  at  public  expense. 
On  the  subject,  see  State  v.  Kennedy,  20 
Iowa,  372;  State  v.  Waters.  89  Me.  54;  Bx 
parte  Marmaduke,  81  Mo.  228,  4  S.  W.  91; 
WlUard  V.  Superior  Court  (Cal.)  22  Pac  1120. 
Mo  right  of  charging  the  public  with  the  ex- 
pense of  bringing  sach  witnesses  Into  court 
has  been  opressly  conferred  by  statute,  ex- 
cept by  the  act  of  1883,  above  referred  to; 
and  under  that  act  the  right  Is  not  uncon- 
ditional, but  is  Umlted  by  the  sound  discre- 
tion of  the  judge,  to  be  exercised  on  the 
special  facts  of  the  case. 

3.  Treating  the  application  in  the  present 
case  as  having  been  made  under  section  4027 
of  the  Code,  and  the  judge  not  having  de- 
nied the  order  or  process  applied  for,  but 
having  only  declined  to  have  it  executed  at 
the  charge  of  the  county,  there  was  no  abuse 
of  discretion  In  refusing  the  application. 

4.  After  a  careful  review  of  the  other 
grounds  of  the  motion  for  a  new  trial,  we  do 
not  think  the  court  abused  its  discretion  In 
orermllng  them  all.  Judgment  affirmed. 


(S8  Qa.  SI») 

BI^ACKER  V.  DUNLOP. 
DUNLOP  V.  BLAGKBR. 

(Supreme  Court  of  Georgia.  Jnne  18, 1894.) 

HOMKSTBAD  —  APPLICATION  BT  WlVB  —  IhPLISD 

CoxsnT  or  Hubbahi)  —  Pbbd  of  Prbmibbs  to 
Bbsbficiahy— Eppbc^Paktitiox  Br  Tbsasts 

IN  COHMON. 

1.  An  anpIicstiOD  for  a  homestead,  made  In 
1873  by  a  wife.  In  which  she  Bet  fO'rtb  the  nnme 
of  her  husband,  and  allied  that  he  refused  or 
oeg'lectM  to  apply  for  a  h(Hnestead,  that  he  was 
the  hrad  of  a  family  consisting  of  petitioner  and 
two  minor  children,  and  that  he  desired,  under 
the  provisions  of  the  constitution  and  an  act  to 
provide  for  the  settlnj?  apart  of  homestead  of 
realty  and  personalty,  approved  October  3,  186S, 
to  have  laid  off  and  set  apart,  to  be  exempt  from 
levy  and  sale,  a  homestead  for  the  use  of  uld 
family,  on  or  ont  of  ime  undivided  half  tntarest 
in  all  of  a  described  tract  of  land,  snffldentiy 


indicated  that  the  pnn>ert7  ont  of  which  the 
homestead  was  sought  belontred  to  the  husband; 
and  there  being  no -evidence  that  he  appeared  be- 
fore the  ordinary,  and  objected  to  the  proceed- 
ing, by  plea  oi  otherwise,  his  assent  thereto  Is 
presumed. 

2.  Whether  a  deed  of  gift  conveylni;  home- 
stead premises  In  fee  to  the  sole  beneficiary  for 
the  time  being  of  a  homestead  be  good  or  bad 
with  respect  to  conveying  the  ultimate  estate  in 
the  premises  after  all  homestead  right  has  ter- 
minated, the  deed  cannot  be  asserted  against 
that  right  bo  long  as  the  homestend  is  on  foot 
and  op^tive,  whether  in  behalf  of  the  original 
beneficiaries  or  in  favor  of  new  beneficiaries 
added  to  the  family  by  a  second  marriage  and 
the  birth  of  children  after  the  deed  was  made. 

3.  A  voluntary  partition  by  tenants  in  com- 
mon, where  partition  could  be  constrained  by 
legal  process,  wtll,  unless  fraudulent  or  grossly 
unequal,  be  upheld  as  between  the  parties  there- 
to and  their  privies  In  estate,  after  long  acqui- 
escence by  such  parties,  accompanied  with  a  sev- 
eral possession  in  conformity  to  the  partition, 
thon^  the  intM*e6t  of  one  of  the  cotenants  was 
covered  by  and  embraced  In  a  homestead  duly 
set  apart  prim  to  such  partition,  and  which  has 
not  yet  terminated. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Fulton  county; 
M.  J.  Clarke,  Judge. 

Action  by  Mary  W.  Blacker  against  H.  C. 
Dunlop.  On  the  judgment  both  parties  bring 
bills  of  exception.'  Reversed  on  the  Wll  of 
exceptions  brought  by  plaintiff,  and  affirmed 
upon  that  brought  by  defendant. 

Geo.  Westmoreland  and  Doreey,  Brewster 
&  Howell,  for  plaintUT.  Candler  &  Thomson, 

for  defendant 

SIMMONS,  J.  L.  It  appears  from  the  rec- 
ord that,  In  1873,  a  homestead  in  certain 
property,  including  .the  land  In  dispute,  was 
set  apart  by  the  ordinary  of  Fulton  county 
upon  the  application  of  Mrs.  Mary  M.  Black- 
er, the  first  wife  of  Charles  B.  Bhicker.  On 
the  trial  of  the  preset  case  the  record  of 
the  homestead  proceedings  was  admitted  In 
evidence  by  the  court  below,  over  the  ob- 
jection of  the  defendant  that  the  homestead 
was  Invalid  because  the  application  did  not 
show  out  of  whose  property  the  exemption 
was  sought,  and  to  this  ruling  the  defendant 
excepted.  The  a|9Ucatl<m,  it  is  true,  does 
not  in  so  many  words  say  from  whose  prop* 
erty  the  exemption  to  sought  but  we  think 
there  to  enough  in  it  to  put  any  one  reading 
it  upon  notice  that  It  reten  to  property  of 
the  husband.  It  Is  alleged  therein  that  the 
petitioner's  husband,  whose  name  to  ^ven, 
refuara  or  n^lects  to  apply  for  a  home^ 
stead;  that  he  Is  tbe  head  d  ft  family,  con- 
stotlng  of  petitioner  and  two  minor  children: 
and  that  he  desires,  under  the  provtolons  of 
tbe  constltntlon  and  an  act  to  provide  for  tbe 
setting  apart  of  homestead,  approved  Octo- 
ber 3,  1868,  to  have  Itid  oft  and  set  apart 
to  be  exempt  firom  levy  and  sale,  a  home- 
stead on  or  out  of  one  undivided  half  liOer- 
est  in  the  land  ther^  described.  Taking 
t^ese  auctions  together,  we  ttalift  they  in- 
dicate sufilclently  that  the  homestead  to 
daimed  In  this  land  as  property  of  the  hns- 
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band.  Th^-e  being  no  evidence  that  the  hus- 
band appeared  before  the  ordinary,  and  ob- 
jected to  the  proceeding,  by  plea  or  other- 
wise, his  assent  thereto  will  be  presumed. 
Bowen  t.  Bowen,  55  Ga.  182;  Ijloch  v.  Me- 
Intyre,  78  Ga.  209.  As  will  be  seen  from 
an  examination  of  the  cases  relied  upon  by 
counsel  for  the  plalntlCf  in  error  on  this 
point,  the  appllcatltm  In  each  of  those  cases 
was  different  from  the  application  In  this 
case.  Besides,  the  party  attacking  the  home- 
stead right  In  thla  case  was  claiming  under 
the  hnsband,  as  in  the  case  of  Llnch  t.  Mc- 
Intyre,  supra,  and  did  not  stand  upon  the 
footing  of  a  creditor  of  the  husband,  as  was 
pointed  ont  In  that  case. 

2.  The  record  shows  that  the  first  wife 
died  leaving  one  child  as  sole  beneficiary  of 
the  homestead.  A  deed  from  Blacker  to 
this  child,  dated  a  few  days  before  bis  sec- 
ond marriage,  was  Introduced  In  evidence, 
and  It  was  contended  by  the  plaintiff  that  the 
deed  was  antedated.  It  was  sought  to  be 
shown  by  this  deed  that  the  second  wife  liad 
no  Interest  in  the  property,  inasmuch  as  the 
father  had  conveyed  it  to  the  sole  bene- 
ficiary. This  court  has  repeatedly  held  that 
the  homestead  continues  as  long  as  there  are 
beneficiaries,  or  as  long  as  the  b«td  of  the 
family  has  a  wife  or  minor  children.  This 
being  true,  the  head  of  the  family  cannot 
convey  the  premises  to  one  of  the  benefi- 
ciaries or  to  any  one  else,  and  deprive  the 
other  beneficiaries  of  the  use  of  the  estate, 
whether  they  be  the  original  beneficiaries  or 
new  ben^clarles  added  to  the  family  by  a 
second  marriage  and  the  birth  of  children 
after  the  deed  was  made.  What  effect  the 
deed  of  gift  to  the  sole  beneficiary  will  have 
after  the  homestead  right  has  terminated  It 
Is  not  DOW  necessary  to  decide.  What  we 
do  decide  Is  that  It  cannot  be  asserted 
against  that  right  so  long  as  the  homestead 
Is  on  foot  and  operative,  whether  In  behalf 
of  the  original  beneficiaries  or  in  favor  of 
new  beneficiaries  added  to  the  family  by  the 
second  marriage. 

3.  After  the  homestead  was  set  apart  in 
the  undivided  tract  of  land.  Blacker  and  his 
cotcnant  partitioned  the  tract,  Blacker  tak- 
ing one  portion,  and  his  cotenant  the  other. 
This  was  done  shortly  after  the  homestead 
was  set  apart.  It  appears  that  after  Blacker 
married  his  second  wife  he  carried  her  to  his 
home,  which  was  upon  the  land  which  had 
t>een  partitioned  to  him,  and  lived  with  her 
for  several  years,  and  finally  left  her.  She 
remained  in  possession  of  that  portion  of  the 
land  imtil  Dunlop  purchased  It  from  Mrs. 
Blankenship,  to  whom  Blacker  bad  made  the 
deed  of  gift  as  sole  beneficiary.  Dunlop  by 
some  means  had  ousted  the  tenant  of  Mrs. 
Blacker,  whereupon  she  brought  this  action 
to  recover  the  homestead  from  Dunlop.  On 
the  trial  of  the  case  the  trial  judge  charged 
the  jury.  In  substance,  that  the  partition  was 
illegal,  and  that,  If  Mrs.  Blacker  recovered 
at  all,  she  could  only  recover  an  undivided 


interest  In  the  whole  tract;  that.  Inasmuch 
as  she  had  only  sued  for  half  of  It,  she 
could  only  recover  an  undivided  Interest  In 
that  half.  We  are  of  the  opinion  that  elth^ 
of  these  cotenants  could  have  constrained  a 
partition  by  process  of  law,  and.  Inasmuch 
as  they  did  voluntarily  what  the  law  would 
have  compelled  them  to  do,  the  partition 
made  between  themselves  will  he  upheld  as 
between  tbem  and  their  privies  in  estate, 
after  a  long  acquiescence  In  such  partition 
by  the  parties  making  it,  accompanied  with 
a  possession  by  each  of  the  parties  in  con- 
formity to  the  partition,  unless  the  partition 
was  fraudulent  or  grosGdy  unequal;  and  this 
Is  true  notwithstanding  the  Interest  of  one  of 
the  cotenants  was  covered  by  and  embraced 
in  the  homestead  set  apart  prior  to  such  par- 
tition, and  wbi(A  was  not  yet  terminated. 
No  fraud  or  injustice  in  the  partition  is  com- 
plained of  in  this  case.  It  appears  that  the 
land  was  fairly  and  equally  divided,  and  the 
partition  was  acquiesced  In  for  a  long  num- 
ber of  years.  Under  this  state  of  fabts  a 
court  of  equity  will  recognize,  ratify,  and 
adopt  the  partition  made  by  the  parties  them- 
selves, and  place  the  homestead  estate  xipou 
that  half  of  the  land  given  to  the  home- 
steader In  the  partition,  and  remove  it  from 
the  other  half  given  to  his  cotenant.  For 
these  reasons,  we  think  the  court  erred  In  his 
charge  to  the  jury  on  this  subject.  Judg- 
ment is  reversed  on  the  bill  of  excepttooB 
brought  here  by  Mrs.  Blacker,  and  affirmed 
upon  the  bill  ot  ezc^ttons  filed  bj  Dunlop. 


(H  Ga.  m> 

FOLSOM  V.  HOWELL  et  al. 
(Supreme  Court  of  Georgia.  June  30,  1894.) 
Ahbnduekt  op  PsTiTiON— Effect  —  SuBSBQusm 

DSMOBBER — ADHIKISTRATOR'S  SaLB — HtSBEP- 
HEBBNTATIONS  AS  TO  BoOSDABIBS. 

1.  A  demurrer  to  a  petltlcm  aa  amended 
opens  the  merits  of  the  whole  ideading  to  a 

fresh  adjudication,  and  a  conditional  order  of 
dtsmisBal  made  on  the  hearing  of  a  prerioiis  de- 
murrer to  the  original  petition  concludes  noth- 
ing. Tins,  where  a  petition  was  heard  on  a  de- 
murrer thereto,  and  the  presiding  judge  passed 
an  order,  not  dismissing  tn«  petition,  but  declar- 
ing that  it  would  be  dismissed  unless  amended 
within  a  given  time  so  as  to  make  it  good  in  law. 
this  judgment  was  not  final  upon  the  merits,  bat 
the  whole  petition  was  open  for  amendment 
within  the  time  limited,  and  another  demurrer 
afterwards  filed  to  the  petition  as  amended 
should  have  been  overruleu  if  the  petition  as  a 
whole  set  forth  a  cause  of  action,  whether  tiie 
matter  ctHitalned  In  the  amendment  aided  it  or 
not. 

2.  If  administrators.  In  selliog  land  as  the 
property  of  their  intestate,  represented  the  boun- 
daries thereof  aa  extending  along  certain  lines 

from  point  to  point,  giving  the  length  of  eadi 
line,  and  thus  misrepresented  the  extent  and 
contents  of  the  tract,  whereby  they  were  en- 
aliled  to  sell,  and  did  sell,  at  a  fixed  price  per 
acre,  a  tract  of  land  containing  38*/^  acres  as 
a  tract  containing  50  acres,  receiving  payment 
accordingly,  the  purchaser  was  defrauded  In  so 
far  as  the  money  paid  represented  the  price  of 
the  defideocy,  ■  whether  the  administratois 
knew  their  representations  were  false  or  not. 
provided  the  representations  wne  accepted  and 
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treated  hy  the  pnrdiasn  u  trae,  and  he  acted 
and  relied  upon  them  tn  m'aking  bis  parcbase, 
payinff  bis  mortey,  and  receiving  the  conveyaQce. 
If  the  adniinistratorB  did  not  know  where  the 
trae  boundaries  of  the  tract  were,  they  sboald 
not  hare  taken  npon  -tbenwelves  to  point  out 
the  same,  or  make  any-  d^nite  and  posttiTe  rep- 
resentation concerning  them  which  the  state  of 
their  knowledge  did  not  enable  them  to  make 
with  verity  and  correctness.  While  the  doctrine 
of  caveat  emptor  would  charge  the  purchaser 
with  looking  out  for  the  title  which  the  decedent 
had  to  the  tract  offered  for  sale  as  his,  it  would 
not  chaiee  him  with  looking  out  for  the  boun- 
daries ofthat  tract  when  the  administrators  un- 
dertook to  locate  and  point  them  oat,  thus  pro- 
feasing  to  know  them  suiliu'ently  to  enable  them 
to  fnniish  this  infonnalioa  to  purchasers,  in- 
stead of  leaving  the  latter  to  their  own  resoarces 
in  acquiring  the  Information, 

8.  The  plaintiff  Is  entitled  to  no  land  not 
embraced  in  his  purchase,  although  some  of  the 
tract  actually  owned  by  the  decesMit  may  have 
been  excluded  l^erefrom. 

4.  The  petiticm  seems  to  be  open  to  the  ob- 
jection of  luiaioinder  of  parties  defendant,  and 
direction  la  given  that  It  be  dismissed  as  to 
Mlms  and  Alexander. 
(Syllabus  by  the  Court) 

Error  from  anperlor  court,  Folton  coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  L.  B.  Folsom  agalngt  Albert 
Howell  and  another,  as  administrators  of 
Clark  Howell,  and  others.  The  petition  was 
dismissed  as  to  the  administrators,  and  plain- 
tiff brings  error.  Reversed. 

The  following  Is  the  official  report: 

Folsom  filed  his  petition  against  Howell 
and  Woodward,  as  administrators  of  Clark 
Howell,  and  Alexander  and  Mima,  to  reform 
a  deed,  and  for  other  purposes.  A  demurrer 
was  Interposed  by  the  administrators,  and 
on  August  16,  1893,  the  presiding  judge,  upon 
hearing  the  demurrer,  ordered  that  the  pe- 
tition be  dismissed  as  to  the  administrators, 
unless  the  plaintiff  should  hj  appropriate 
amendments,  filed  within  80  days,  make  the 
same  good  in  law.  No  exception  was  taken 
to  this  ruling.  Within  the  80  days  plaintiff 
filed  an  amendment.  The  adminlstrBtors  d»- 
mnrred  to  tbe  petition  as  amended,  and  this 
demnner  was  sustained,  and  the  petition  as 
amended  dismissed  as  to  the  administrators. 
Folsom  excepted. 

The  original  petition  alleged:  On  the  first 
Tuesday  in  March,  1890,  petitionar  purchas- 
ed 50  acres  of  land,  in  the  southeast  comer 
of  land  lot  153  of  tbe  Seventemth  district  of 
Fulton  county,  from  Howell  and  Woodward, 
as  aOmlnlstrators  of  Glufk  Howell,  at  public 
admii^tratorar  sale,  within  ttie  legal  hours 
of  sale,  at  auction  to  the  highest  bidder,  be- 
fore the  courthouse  door  of  said  county,  in 
two  adjobdng  tracts  of  25  acres  each,  accord- 
ing to  the  plat  exhibited  them  at  tbe  sale, 
paying  $50  per  acre  for  one  tract  and  $42 
per  acre  for  the  otbw  tract.  He  paid  them 
the  fun  amount  of  tiie  pnndiase  money,  and 
they  eucuted  to  lilm  a  deed  to  ttie  land, 
a  copy  of  which  ta  annexed.  Sereral  moaths 
afterwards  he  had  the  land  aonreyed,  and 
dlscoTored  for  the  first  time  that  Instead  of 
50  acres,  as  described  In  the  deed  and  plat, 
there  were  only  8jB/io  acres  there;  that 


If  the  land  extended  north  tram  the  south 
line  of  the  land  lot  1,710  feet,  aa  described 
In  the  deed,  it  would  lap  over  on  the  lands 
of  Holbrook,  Hughes,  and  Osibome  520  feet 
to  get  tbe  60  acres  and  make  the  shortage, 
which  the  estate  of  Clark  Howell  did  not 
own,  and  which  the  administrators  had  no 
right  to  sell  or  convey,  or  receive  purchase 
money  for.  At  the  same  time  It  was  dlscoT- 
ered  that  said  administrators'  deed  should 
have  conveyed  to  petitioner,  instead  of  1,275 
feet  west  from  the  southeast  comer  of  the 
land  lot,  1,418  feet  west  from  tbe  southeast 
comer,  which  is  the  tme  distance  from  the 
southeast  corner  west  to  tbe  coiter  of  the 
south  line  of  said  land  lot,  and  which  was 
owned  by  said  estate,  and  Included  In  the 
order  of  sale  gtanted  by  the  court  of  or- 
dinary tw  the  sale  of  said  land  by  the  ad- 
ministrators, and  in  the  advertisement  of  tbe 
sale  under  such  order  at  which  petitioner 
purchased,  so  that  the  deed  should  really 
have  been  for  a  tract  commeudng  at  the 
southeast  comer  of  the  land  lot  and  mnnlne 
thence  west,  along  the  land-lot  line,  to  tbe 
center  of  the  south  line  of  the  land  lot,  1,418 
feet,  and  extending  north  the  same  width 
1.180  feet,  to  the  land  of  Holbrook,  Hughes, 
and  Osborne,  contalnli^  BS«/w  acres.  He 
duly  Informed  tbe  administrators  of  said 
diortage,  and  upon  Investigation  they  admit- 
ted tho-e  was  a  shortage,  and  promised  to  re- 
form the  deed  and  make  it  conform  to  tbe 
true  metes  and  bounds  and  dlmenslong  of 
the  tract  aa  above  shown,  but  bare  failed  to 
do  so.  Alexander  and  Mims  own  the  land 
adjoining  said  tract  on  the  west,  and  al- 
though their  land,  as  described  In  their  deed, 
extends  only  to  the  middle  of  said  land  lot 
along  said  noatb  line  tha«of  from  the  west 
towards  this  land,  and  they  bave  bad  no 
possession  further  east  than  the  middle  of 
such  Une,  which  is  1,418  feet  from  each  tbe 
southwest  and  southeast  comers  of  the  land 
lot,  they  claim  ISS^/m  feet  more,  to  a 
I>oInt  on  said  south  line  only  1,275  feet 
west  from  said  southeast  comer  to  an  old 
stone,  which  is  not  the  true  comer,  although 
for  a  wbOe  it  was  believed  to  be  the  center 
of  said  south  line,  but  wbicb  Is  really  138o/i« 
feet  east  of  the  ctmter  as  above  sbown, 
and  to  which  138b/w  feet  they  har^  no 
titie,  and  have  never  had  possession,  but 
which  properly  belongs  to  petitioner,  and 
ought  to  be  induded  hi  bis  deed  from  tbe 
administrators,  and  tbe  titie  thneto  quieted 
in  him  as  against  Alexander  and  Mims,  or 
any  one  claiming  imder  them.  Petitions 
has  overpaid,  as  above  sbown,  the  admlnls- 
trattws  for  said  land,  to  wit,  for  llVio  acres, 
at  tbe  average  price  of  $46  per  acre,  and  which 
tbey  should  be  required  to  refund  to  him,, 
with  Interest  since  Alareh  4,  1800.  He  prayed 
for  process  agatost  Howell  and  Woodward, 
as  administrators,  and  against  AlKumder 
and  Mbns;  that  It  be  decreed  that  the  admin- 
istrators* deed  to  him  be  reformed  so  aa 
to  convey  tbe  trae  and  pr(^r  tract  as  lAove 
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■hown,  iDstoid  of  tbe  tract  as  described  Id 
the  deed,  whlcb  tber  had  no  right  or  an* 
thorlty  to  make;  that  said  administrators  be 
required  to  pn^erly  cniTey  the  tract  as 
above  ahovn  It  really  Is.  and  ought  to  hare 
been  conveyed.  Including  138"/^  feet  above 
described;  that  Judgment  be  rendered  against 
Howell  and  Woodward,  as  administrators.  In 
thvor  of  petitioner,  for  the  $525,  with  biteiv 
est;  that  the  title  to  said  strip  of  ISSVm 
feet  by  1,186  feet  above  described  be  quieted 
In  petitioner,  and  decreed  to  be  in  him,  and 
Alexander  and  Mima  and  all  persons  claim- 
ing under  them  be  enjoined  from  claiming 
title  to  the  same;  and  for  general  relief. 
Attached  as  an  exhibit  was  tbe  adminlstra- 
tors'  deed,  which,  so  far  as  material,  was: 
It  was  dated  March  4,  1890.  It  recited  the 
order  of  the  court  of  ordinary  to  sell  the 
real  estate  of  the  deceased.  The  land  con- 
veyed was  described  as  "in  land  lot  number 
153  of  the  17th  district  of  Fulton  county, 
being  lots  numbers  two  and  three  of  tbe  8ul>- 
division  of  the  property  of  said  Clark  How- 
ell, deceased,  as  per  plat  exhibited  on  day 
of  sale  (said  plat  on  Ole  at  office  of  G.  W. 
Adah:),  commencing  at  a  point  on  the  south- 
east comer  of  land  lot  153,  and  running 
thence  north,  along  the  line  153  and  146, 
1,710  feet,  thence  west  1,275  feet,  thence 
south  1,710  feet  to  the  south  line  of  land  lot 
153,  th^ce  east  1,276  feet  to  the  beginning 
point,— containing  fifty  acres  of  land,  be  the 
same  more  or  less."  The  consideration  was 
.stated  as  $2,500,  In  band  paid  to  Howell  and 
Woodward,  as  aforesaid,  by  Folsom;  and  it 
was  stated  that  said  administrators  sold  and 
■conveyed  to  Folsom,  bis  heirs,  etc.,  "the  said 
land,  according  to  the  *  *  *,  contalnhig 
by  estimation  fifty  acres,  be  the  same  more 
or  less,"  etc. 

The  demurrer  to  this  petition  was:  There 
la  no  cause  for  action  which  entitles  peti- 
tioner to  recover  against  the  defendants  the 
administrators.  There  is  no  legal  cause  of 
action  set  out,  and  nothing  in  law  which 
would  entitle  petitiwier  to  recover  against 
these  defendants.  There  Is  no  reason  why 
said  defendants  should  be  Joined  with  tbe  two 
other  defendants,  and  no  recovery  can  be 
had  against  them  for  tbe  matters  set  out  in 
tbe  petition,  so  far  as  tbe  allegation  therehi 
which  related  to  Alexander  and  Mima 

The  amendment  to  the  petition  alleged: 
The  land  described  In  the  petition  does  not 
lie  on  any  particular  road,  but  back,  out  of 
sight,  in  woods  and  hills,  and  is  unimproved, 
except  a  mnaU  clearing  without  any  buUd- 
Ings,  the  rest  being  In  virgin  forest  and 
thick  undergrowth  and  in  bills  and  valleys, 
so  that  it  cannot  be  seen  all  over  from  any 
standpoint  The  boundary  lines  at  the  time 
of  the  administrators'  sale  were  imaginary, 
through  thick  woods  and  underbrush,  up  and 
down  hills,  and  were  not  marked  out,  so  that 
00  man  not  thoroughly  familiar  with  the 
lines  could  find  the  tract  or  form  any  Judg- 
ment aa  to  lU  •!»  or  Bbap^  without  a  com- 


petoit  survey.  PeUtl<mer,  though  Infwmed 
about  where  the  land  was,  was  not  familiar 
with  It  or  Its  boundaries.  Both  the  admin- 
istrators were  very  familiar  with  and  had 
known  the  land  well  for  many  years,  and 
had  each  owned  tracts  adjoining  It  and  bad 
every  opportunlly  of  knowing  all  about  it 
while  petitioner  had  no  such  opportunity  or 
knowledge,  and  th^  well  knew  he  was  not 
familiar  with  the  land.  They  publicly  rep- 
resented at  the  sale  that  they  had  divided 
the  tract  Into  two  parcels,  each  containing 
25  acres,  and  had  their  crier  to  so  announce 
at  the  sale.  In  the  presence  of  one  or  both 
of  them,  before  the  bidding  began.  They 
exhibited  at  the  same  time  a  carefully  pre- 
pared printed  plat  which  they  represented 
to  be  the  true  shape  and  size  of  the  land, 
which  plat  was  In  the  form  and  style  of 
those  taken  from  actual  surveys,  but  no  sur- 
vey had  been  made,  and  the  plat  was  false, 
though  well  calculated  to  deceive,  and  did 
deceive,  plaintiff,  who  believed  It  to  be  true 
and  from  an  actual  survey.  The  land  was 
put  up  for  sale  by  the  acre,  and  bids  asked 
for  and  received  and  cried  by  the  acre  from 
various  bidders,  iocludlng  plaintiff,  and  both 
parcels  were  knocked  down  to  him,  the  high- 
est bidder,  one  at  $50  per  acre  and  tbe  other 
at  $42  per  acre.  Both  the  administrators 
wei-e  and  are  prominent  of  high  standing  in 
the  community,  and  he  relied  upon  their  rep- 
resentations on  that  account,  as  well  as  up- 
on their  superior  knowledge  of  the  land, 
and  so  paid  them  the  full  amount  of  $2,300 
for  full  50  acres  and  received  from  them 
their  deed  prepared  by  them,  waiving  noth- 
ing, but  supposing  in  good  faith  it  to  be  a 
good  and  correct  deed  to  the  land.  A  copy 
of  the  deed  is  attached  to  the  original  peti- 
tion. He  recorded  the  deed,  and  procured 
the  county  surveyor  to  mark  out  the  bound- 
aries accordhig  to  it  when,  to  his  surprise, 
he  tbea  discovered  tbat  the  deed  was  gross- 
ly wrong;  that  the  tract  was  not  shaped  aa 
described  therein,  and  tbat  the  tract  only 
contained  3S«/i.o  acres,  of  which  Alexan- 
der and  Mims  claimed  3^  acres,  as  shown 
in  the  original  petition,  leaving  a  shortage 
of  ll«/io  acres,  which,  at  the  average  price 
of  $46  per  acre,  makes  $524.40  excess  over- 
paid, and  if  the  3^  acres  should  be  allowed 
Alexander  and  Mims  it  wlU  make  $685.40 
excess.  The  excess  should  be  paid  beck  to 
petitioner  by  said  adminlstratorB,  with  Inter- 
est, and  they  should  reform  the  deed  so  as 
to  describe  the  land  properly.  He  was  ac- 
tually misled,  deceived,  and  defrauded  by 
said  conduct  and  misrepresentations  of  the 
administrators  at  the  sale,  without  fault  on 
his  part  The  deficiency  In  the  laud  Is  too 
great,  and  works  uncousclonable  Injury  and 
hardship  on  him,  and  Is  against  equity  and 
good  conscience.  He  further  shows  that  the 
deed  ought  to  be  reformed  because  It  does 
not  conform  to  the  order  of  sale  and  the  ad- 
vertisement under  which  the  sale  was  made, 
copies  of  whlcb  are  annexed.   He  further 
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alleges  that  as  the  sale  was  made  for  dis* 
tilbntlon  among  the  heirs  <^  the  estate,  one 
being  the  administrator  Howell,  and  anoth- 
er of  the  heirs  being  the  wife  of  Woodward, 
the  greater  reason  exists  why  plaintiff  should 
have  the  relief  he  seeks  by  this  proceeding 
against  said  administrators.  Therefore  he 
prays,  In  addition  to  the  prayers  of  the  orig- 
inal petition,  that  If  it  be  decided  that  the 
deed  should  not  be  reformed  so  as  to  de- 
scribe the  tract  of  land  as  it  actually  is,  as 
shown  In  the  original  petition,  then  that  the 
deed  be  reformed  so  as  to  conform  to  the 
order  of  sale  and  adrertlBemait;  and  that, 
If  it  be  decided  that  the  admlnlstratorB  are 
not  liable  to  i>I&intiff  as  snch  administrators, 
then  that  they  be  held  liaUe  as  indirldualfl 
to  him  for  said  excess  of  purchase  money, 
and  Judgment  be  rendered  accordingly 
against  them  in  his  favor  for  the  same,  with 
interest;  that  the  true  dividing  line  between 
said  tract  of  land  and  that  of  Alexander 
and  Mlms  be  ascertained  and  fixed  decree 
in  this  case;  and  for  general  relief. 

The  petition  of  the  administrators  for  leave 
to  sell  showed  that  the  estate  of  the  de- 
ceased consisted  of  various  tracts  of  land, 
among  them  "fifty  acres  in  the  southeast  cor- 
ner of  L.  lot  153,  adjoining  the  lands  of 
J.  M.  Alexander,  Garrett,  and  A.  P.  Wood- 
ward." The  ordw  for  sale  recited  that  It 
appeared  that  It  was  necessary  for  the  pur- 
pose ctf  division  and  distribution  that  the 
land  be  sold,  and  gave  tbe  administrators 
leave  to  sell  for  said  purpose  **the  land  fully 
described  In  said  petition."  Tha  advertise- 
ment was  of  the  sale  of  various  tracts  of 
land  as  the  property  of  the  deceased,  and 
among  them  "fifty  acres  in  tbe  southeast 
comer  of  land  lot  number  163,  adjoining  the 
lands  of  J.  M.  Alexander,  Garrett,  and  A.  P. 
Woodward."  In  both  the  petition  and  the 
advertlsemeot  the  land  was  stated  as  being 
In  the  Seventerath  district  of  B^alton  coun- 
ty. The  advertisement  stated  that  the  sale 
was  for  purpraes  of  division. 

Demurrer  to  the  petition  as  amended  was 
upon  the  grounds  of  tbe  former  demurrer, 
and  specially  as  follows:  d)  The  deed  set 
out  contains  the  contract,  la  the  highest  and 
best  evidence  of  the  same,  and  shows  the 
contract  Under  it,  petitioner  bought,  by 
the  tract  00  acres  of  land,  more  or  less,  and 
If  he  did  or  did  not  get  It  the  administra- 
tors have  no  f»neem.  The  estate  they  rep- 
resent cannot  be  made  to  r^und,  nor  can 
they  be  made  Individually  liaUe,  unless  they 
distinctly  expressed  their  Intention  to  be  per^ 
s<maUy  liable  under  the  deed  and  contract 
therein  made.  (2)  Tbe  land,  according  to 
the  metes  and  boundarlsB  am  eqiressed  In 
the  deed,  amounts  to  the  number  of  acres 
sold;  the  number  of  feet  north  and  south  Is 
1,710,  and  east  and  west  1,2TC,  which 
amonats  to  00  ara«a  uid  8  polea;  and.  It  tbe 
title  Is  not  good  to  it,  petitioner  got  all  he 
was  entitled  to.  Just  the  Interest  the  estate 
had.   The  admtnlstratcws  cannot  bind  the  es- 


tate any  warranty  in  any  conveyance  or 
contract  made  by  thom,  and  are  not  person- 
ally bound  by  the  deed,  because  the  Inten- 
tion of  their  personal  liability  to  peUtioner 
is  not  distinctly  expressed  therein.  (3)  The 
deed  cannot  be  reformed  to  change  the  num- 
ber of  feet  In  any  direction,  to  make  It  le8» 
one  way  and  more  another,  because  to  do  so- 
would  show  a  deficiency  In  acres,  and  give- 
some  ground  to  petitioner  In  bis  cause,  and 
would  make  a  cause  of  liability  by  the 
change  when  none  before  existed.  The  court 
construes  and  enforces  contracts,  and  does 
not  make  them;  therefore  it  cannot  grant 
this  relief  as  prayed  for.  (4)  The  adminis- 
trators sold,  as  they  bad  a  right  to  do,  by 
the  plat,  and  petitioner  must  hold  by  the 
deed,  and  it  expresses  what  it  is.  No  Judg- 
ment of  any  court  has  declared  the  title  to 
the  property  therein  conveyed  defective,  and 
for  all  it  appears  the  title  Is  perfect,  and  pe- 
titioner has  a  complete  legal  title  therein. 
(5  and  6)  There  Is  no  cause  of  action  set  out 
which  would  entitle  petitioner  to  recover,  or 
would  authorize  the  court  to  grant  the  relief 
sought,  or  the  Judgment  prayed  against  tbe 
estate,  or  against  the  admlnistratora  per- 
sonally; and,  as  to  the  reformation  of  the 
deed,  no  allegation  in  the  petition  Is  suffi- 
cient to  authtvlze  the  court  to  do  so.  (7,  8, 
and  9)  There  is  no  equity  in  the  petition; 
there  is  a  misjoinder  of  parties,  and,  as  to 
AiNcander  and  Mhns,  an  adequate  and  com- 
plete remedy  at  law  to  locate  and  eatabllsb 
tbe  Hues;  and  these  defendants  demur  spe- 
cially as  to  the  Joinder  of  Alexander  and 
Mlms. 

John  L.  Hopkins  &  Sons  and  Lewis  & 
Green,  for  plaintiff  in  error.  Thos.  W. 
Latham  and  Candler  .&  Thomson,  for  defend- 
ants In  error 

SIMMONS,  3.  The  facts  material  to  an 
understanding  of  the  case  appear  in  the  of- 
ficial repoi-t  The  headnotes.  read  in  con- 
nection with  these  facts,  will  be  sufflclently 
understood  without  further  elaboration.  Id 
support  of  the  principle  ruled  In  tbe  second 
headnote,  see  2  Warv.  Vend.  973,  974.  Judg- 
ment reversed,  with  direction. 


(M  oa.  i2a> 
OONSTITDTION  PUB,  CO.  v.  WAX. 
(Supreme  Ooart  of  Georgia.  June  30,  1891.> 
AcTiOR  TOB  LiBBL— Joint  PLAiimns-^isBT  to* 

StBIKB  OnB  PuIMTIFT— LlABILITT  OF  NbWSPA- 

FBk— Opfbh  or  Spacb  for  Denial — Effect, 

1.  Where  a  joint  action  for  libel  was 
brought  by  two  plaintiffs,  one  of  them  could  be 
stricKen,  and  the  action  proceed  in  behalf  of 
the  other.  An  amendment  effectinjs  thlB,  but 
not  otherwise  changing  the  declaration,  was  d» 
cause  for  a  continuance. 

2.  Although  the  original  platotiffs  were  de- 
scribed in  the  declaration  as  '^J.  M.  ft  Fred  W. 
Way,"  the  declaration  complained  of  an  injnrj 
done  to  them  personally  by  the  publication  of 
tbe  alleged  libel,  and  not  of  an  injury  inflicted 
upon  them  as  a  firm  or  partnorsliip,  no  finn  4v 
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putneralilp  bdsg  alleged  or  mentioned,  and  the 
declaration  cha^ng  that  the  libel  tended  to 
blacken  and  destroy  the  petitioners'  reputation 
for  honesty,  virtue,  and  integrity,  and  expose 
them  to  pubHe  hatred,  contempt,  and  ridicule, 
as  irell  as  to  damage  them  in  their  baainew,  and 
the  libelous  matter  being  such  as  would  serious- 
ly Injure  reputati(Hi,  apart  from  any  business 
or  any  Tocaaon  whaterer. 

8.  Where  a  publication  is  libeloas  of  two 
persons,  so  that  each  of  them  wonld  hare  a 
right  of  action  against  the  libeler  irrespective 
of  the  existence  of  any  partnership  between 
them,  that  the  Hbel  attributes  to  them  a  firm 
name  is  no  obstacle  to  maintaining  a  seTeral 
action  by  either  for  the  publication  of  the  libel. 

4.  An  offer  of  the  publisher  of  a  newspaper, 
made  pending  a  suit  against  him  for  a  libel,  to 
open  the  columns  of  the  paper  to  the  plaintifl 
for  any  explanation  or  statement  he  wishes  to 
make,  counts  for  nothing  on  the  trial  of  the 
action. 

B.  nie  court  did  not  err  in  admitting  or 
eicclading  evidence,  in  charging  the  jury,  or  in 
refusing  to  charee  as  requested,  nor  in  OTerrol- 
ing  the  motion  for  a  new  triaL 
(SyllabQS  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps.  Judge. 

Action  by  Jf.  M.  and  Fred  W.  Way  against 
the  GMistitatlon  Publishing  Company.  A 
Judgment  was  rendered  in  &Tor  of  J.  BiL 
Way,  and  defendant  brings  error.  AlAimed. 

Dwsey,  Brewster  ft  Howell,  for  plaintiff 
in  error.  Broyles  &  Son,  tat  defendant  1h 
mor. 

SIMMONS,  J.  1-3.  J.  M.  and  Fred  W. 
Way  brought  an  action  tor  libel  against  the 
Oonstittitlon  Publishing  Company.  On  the 
trial  of  the  case  the  court  allowed  an  amend- 
ment  strilEliig  the  name  of  Fred  W.  Way, 
and  pamttted  13ie  case  to  proceed  In  the 
name  of  J.  M.  Way,  over  the  objection  of 
counsel  for  the  defendant  tiiat  the  amend- 
ment made  a  new  and  distinct  cause  of  ac- 
tion 88  well  as  a  new  and  distinct  party.  It 
being  contended  that  the  action  as  it  original- 
ly stood  was  an  acUoo  by  a  firm -or  partner- 
ship, and  that  the  amendmoit  conrerted  it 
Into  an  actlw  an  IndlvlduaL  Counsel  for 
the  defendant  also  moved  for  a  continuance, 
oo  the  ground  that  they  were  not  prepared 
to'  meet  the  case  made  by  the  amendment, 
liaTing  prepared  to  defend  against  a  firm, 
and  not  against  an  IndlTldnaL  The  court 
did  not  err  In  allowioff  the  amendment,  nor 
In  overruling  tbe  motion  for  a  cmtlnnance. 
Although  the  plalntifls  were  described  In  the 
declaration  as  **J.  H.  ft  Fred  W.  Way,"  It 
was  not  alleged  that  these  persons  composed 
a  firm  or  partnersbtp;  and  the  dedaratlm 
complained  of  an  Injnry  done  to  tbem  per- 
sonally by  the  publication  of  the  alleged 
libel,  and  not  of  an  Injury  Inflicted  upon 
tbem  as  a  firm  w  partnership.  It  allied 
that  the  libel  traided  to  bIa(Aen  and  destroy 
the  petitioners*  reputatKm  tos  honesty,  vir- 
tue, and  Int^ilty,  and  expose  them  to  pub- 
lic hatred,  ecmtempt,  and  ridicule,  as  w^  as 
to  |damage  them  1a  tbelr  business;  and  the 
libelous  matter  was  such  as  would  seriously 
iqliuie  reputatltm,  apart  from  any  business 


or  any  vocation  wliatsever.  Bach  of  tbe 
plidntlfib,  therefore,  Iiad  a  right  of  action 
against  the  libeler,  irrespective  of  the  ex- 
istence of  any  partnership  between  them; 
and  the  fact  tliat  the  libel  attributed  to  them 
a  firm  name  was  no  obstacle  to  maintaining 
a  several  action  by  either  for  the  publica- 
tion of  tbe  libel.  An  action  brought  by  them 
Jointly  could  be  amended  by  striking  one  of 
them,  so  as  to  proceed  In  behalf  of  tbe  other 
only. 

4.  It  was  complained  that  the  court  erred 
in  charging  that  "a  mere  offer  on  the  part  of 
the  defendant  company  to  allow  the  plaintiff 
to  make  a  statement  In  tlieir  paper,  or  allow 
him  tbe  use  of  their  paper  (if  any  such  offer 
was  made  after  this  suit  was  filed),  cannot 
be  C(msldered  as  mitigation  of  damages  or 
for  any  other  purpose."  There  was  no  er- 
ror in  this  charge.  Sn<di  an  offer  is  not  a 
withdrawal  or  retraction  of  the  Ubel.  It  Is 
mudi  the  same  thing  as  if  one  who  has  said 
of  another,  *Th]M  man  Is  a  thief,"  should 
offer  to  say,  "He  says  he  is  not  a  thlet" 
Where  no  retraction  is  published,  the  par- 
ties who  have  published  tbe  libel,  by  mak- 
ing such  an  ofter,  say.  In  effect:  "We  will 
let  you  say  In  oar  newspaper  that  you  deny 
the  charge  we  make,  and  we  will  let  the  pub- 
lic Judge  between  us."  It  would  be  golns 
very  far  to  say  that  this  Is  such  rqiaratloa 
or  such  an  evidence  of  good  faltb  aa  idumld 
entitle  the  wnrngdoer  to  a  reduction  of  the 
damages.  If  a  prompt  retradloa  of  ib» 
charge  Is  published,  thus  In  some  degree  re- 
pairing or  attempting  to  repair  tbe  wrong, 
tiie  law  allows  this  to  be  taken  Into  consid- 
eration by  tbe  Jury  as  a  ground  tot  ndwiag 
the  damages;  and  even  thai.  It  has  been 
held,  the  retraction  must  be  made  or  offered 
before  the  persm  libded  has  vought  redresa 
in  the  courts.  Association  v.  Tryon.  42  Midi. 
649.  4  N.  W.  267.  Where  the  pnbUaherv  of 
a  great  newspaper  have  sent  out  to  the  world 
the  statement  that  a  man  bas  defrauded  Ue 
creditors,  and  haarnncdt  to  escape  than  and 
Van  p(dice,  who  are  In  pnrault  of  him,  and  It 
turns  out  that  tbe  statunut  Is  false  and 
without  foundation,  -and  tbey  do  not  retract 
It,  but  wait  nam  art»  tbe  injured  party  has 
broui^  nilt  against  them,  and  then  offo- 
him  merdy  the  prlvll^e  of  dmylng  It  blm< 
self  In  tbdr  newspaper,  this  Is  owtainly  very 
feeble  repatattoa  ot  the  wrong. 

R.  The  evidence  warranted  tbe  verdict,  and 
the  court  did  not  err  In  its  mUngs  upon  the 
adndsston  or  exdnslon  of  evidence  In  cibar- 
glng  the  Jnry  or  In  refusing  to  eharge  as 
requested,  nor  Id  overruling  the  motion  for 
a  new  tiiaL  JudgiAoit  Affirmed. 

Oi  Gm.  S8S> 

COLLINS  V.  WILLIAMSON. 

(Supreme  Court  of  Georgia.   July  23,  1894.) 

CovSTHUCTlVa  TncST— EHrOROBXBKT. 

One  who,  at  the  Instance  of  a  vendee  of 
land  who  was  la  possession  nndw  a  bond  for 


Digitized  by  Google 


COLLINS  «.  WILLTAUSON. 


tlPS  with  none  ot  the  purchase  money  paid,  bid 
off  the  land  at  a  sheriff's  sale,  tinder  a  parol 
agreement  with  the  rendee,  the  defendant  in 
execatioD,  that  ' be  would  boy  in  the  land,  ad- 
vance the  moner,  and  take  the  sherifTB  convey- 
ance to  himself  for  the  benefit  of  such  vendee, 
and  who,  while  bidding  was  in  progress,  dis- 
cooraged  bidding  by  another  by  stating  that 
he  was  bidding  in  behalf  of  tbe  vendee,  holds  as 
trustee  for  the  latter  sneh  title  as  he  derived 
from  the  sheriff,  and  on  being  paid  or  tradered 
in  doe  time  the  amount  of  his  bid,  and  all  other 
moneys  advanced  by  him  in  consequence  of  his 
purchase,  with  interest  thereon,  may  be  com- 
pelled by  decree  to  convey  the  premises  to  aaid 
vendee  by  redease  or  qoitdaim  deed. 
(Syllabus  by  the  Court) 

Error  from  supnior  court,  Emannel  coun- 
ty; H.  P.  D.  Twiggs,  pro  bac  Judge. 

ArrtloD  by  T.  G.  Oollins  against  Eiolomon 
WUllamson.  Jndgmoit  for  def^idant,  and 
plaintiff  brings  error.  Reversed. 

The  following  is  the  official  i-eport: 

Oollins  b7  bis  petition  alleged:  He  bought 
from  one  Henderson,  trustee,  a  tract  of  land 
for  (600,  giving  his  three  promissory  notes, 
each  for  $200,  therefor,  taking  b<Hid  for  ti- 
tles. Henderson  traded  one  of  the  notes  to 
Thomas  Camp,  and  another  to  Ella  Salter. 
Camp  obtained  Judgment,  and,  a  fl.  fa.  issu- 
ing thereon,  the  land  was  sold  th^nnder 
at  sheriff's  sale  to  Solomon  Williamson  for 
$166.  When  the  bidding  was  going  on  at 
tbls  sale,  and  before  it  began,  tiiere  was  an 
arrangement  by  which  Williamson  was  to 
buy  the  land  and  take  the  sherlfTs  deed,  and 
hold  possession  of  the  deed  as  security  for 
the  amomit  paid  by  him,  but  petitioner  was 
to  bare  the  deed  when  he  paid  WUllamson 
the  money  paid  out  with  interest;  the  agree- 
ment being  that  WUllamscai  was  to  act  as 
petitioner's  friend,  and  not  in  his  own  be- 
half. As  sotai  as  Williamson  obtained  the 
deed  he  claimed  the  land  as  bis  own,  and 
refused  to  accept  the  money  with  the  legal 
interest  thereon,  as  he  agreed  to  do,  which 
has  been  tendered  to  him  by  petltl(mer;  pe- 
titioner g<Ang  ahead,  and  paying  np  the  bal- 
ance due  on  the  execution,  and  taking  it  up. 
Afterwards  Mrs.  Salter  obtained  Jndgment, 
and  had  the  land  levied  on,  Willlamsiw  filed 
a'  claim,  and  the  land  was  found  subject, 
and  for  the  first  time  a  deed  under  the  bond 
for  titles  was  filed  In  the  clerk's  office,  and 
petitioner,  thinking  to  allow  the  land  to  be 
sold  again  so  he  could  obtain  the  same  by 
purchase  after  the  fraud  of  Williamson  in 
his  first  agreement,  rested  easy;  but,  iur 
stead  of  tfaa  land  soling,  Williamson  had 
the  deed  takoi  from  the  dn-k's  office,  it  be- 
ing never  returned  to  the  clerk,  and  com- 
promised the  Salter  fl.  fa.,  at  what  amount 
pctlttoner  does  not  know.  The  other  note 
for  $200,  and  the  balance  on  the  Gamp  il. 
fa.,  were  paid  by  petitioner  on  the  parol 
agreoneait  made  by  him  with  WUliamsoa. 
He  has  at  various  timea  olEered,  and  still 
offers  to  pay  WllUamaw  every  dollar,  with 
letBl  Interest  thween,  all  of  which  WiUlam- 
Bon  r^aseB,-tmt  dalma  the  Uuid  as  his  own. 
Under  the  pared  affreemwt  between  petl- 


tlonsr  and  Williamson,  the  former  -wa;  to; 
remain  in  possession,  pay  off  and  discharge 
the  remaining  purchase-money  notes  against 
the  land,  and  In  pursuance  of  this  agree-, 
ment  has  remained  in  possession  and  .has 
placed  on  the  land  valuable  improvements, 
a^d  has  carried  out  in  good  faith  the  agree: 
ment  to  pay  the. balance  oif  purchase  money. 
Petltl<mer  prayed  that  the  sheriff's  deed  to 
Williamson  be  canceled;  that  the  amount 
of  money  expended  by  Williamson,  with  the 
legal  Inter^t  thereon^  be  paid  by  petitioner 
to  WlUiamstm,  and  thereuj>on  the  sheriff's 
deed  be  declared  void;  tbat  peaceable  pos- 
session be  decreed;  and  for  general  relief. 
The  answer  of  Williamson  need  not  be  set 
out  The  case  was  tried,  and,  after  the  in- 
troduction of  the  evidence  for  petitioner, 
defendant  moved  for  a  nonsuit  upon  the 
grotmd  tbat,  as  the  agreement  was  in  parol 
concerning  the  sale  of  land,  It  came  within 
the  statute  of  frauds.  The  court  granted  the 
motion,  and  petitioner  excepted.  Cc^llns 
testified:  "I  bought  the  land  from  Render- 
Bon,  paying  bim  part  of  the  purchase  mon- 
ey, and  giving  ray  three  notes  for  the  bal- 
ance. It  was  worth  at  least  $1,200  when  I 
purchased  it  I  pat  my  son  In  possession 
under  an  agreement  to  sell  him  100  acre^ 
and  that  when  I  paid  him  the  balance  of 
the  purchase  money  I  would  cause  Hender- 
son to  make  hiro'a  deed  to  it  The  hundred 
acres  was  never  run  off  or  divided  from  the 
balance  of  the  tract  nor  was  any  price 
agreed  upon  between  us  for  the  hundred 
acres.  1  allowed  him  to  remain  on  the  land 
until  about  a  year  ago,  when  he  moved  off. 
Henderson  sold  one  of  my  notes  to  Gamp, 
who  sued  it  to  judgment  and  execution 
thereon  for  $200  was  levied  upon  the  land. 
No  deed  to  me  was  filed  in  the  clerk's  office 
before  the  sheriffs  sale,  which  was  made 
October  7,  1884.  I  had  to  get  some  friend 
to  buy  the  land  In  for  me  or' to  pay  off  the 
execution.  Williamson,  my  neighbor,  con- 
sented to  bid  off  the  land,  take  the  deed, 
and  give  me  a  deed  when  I  paid  him  his 
money  back;  It  being  part  of  ttie  agree- 
ment that  I  should  pay  off  the  balance  of 
the  purchase  money  due  on  the  land  when 
the  notes  matured.  He  and  I  attended  the 
sale  together,  and  he  bid  off  the  land  for 
me  as  agreed  upon,  for  $160,  and  the  sheriff 
made  blm  a  deed  to  it  When  the  second 
purchase-money  note  fell  due,  Salter,  to 
whom  Hendn^on  had  transferred  It  sned  It 
to  judgm^t  Hepderson  filed  the  deed  to 
me  In  the  derk'si  office.  WUllamson  paid 
the  money  the  fl.  fa.,  for  how  much  I 
was  never  able  to  find  out  and  took  np  the 
papers.  WiUiamson  did  not  demand  imsse^ 
■Im  of  the  land,  and  I  have  bad  pwsesslon 
ever  sinoe  through  my  son,  as  above  stated. 
After  said  sale  my  son  put  two  bouses  oh 
tiie.  land  of  the:Valae  of  VlitO^  and  cleared 
several  acres,  and  fenced  some,  which  was 
worth  $50.  Before  the  sheriff's  sale,  also, 
my  son  put  valuable  improvements  <hi  the 
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land.  Both  before  and  after  said  sale  I  cat 
timber  on  the  land,  and  neither  my  son  nor 
myself  have  ever  been  disturbed  In  my  pos- 
session. At  one  time  I  tendered  Williamson 
9100,  and  at  another  $800,  to  get  bis  money 
out  of.  When  I  offered  him  the  money,  and 
demanded  a  deed,  he  said  he  would  study 
about  the  matter,  but  did  not  claim  either 
time  that  the  land  was  his.  I  paid  off  the 
balance  of  the  purchase  money  as  agreed." 
There  was  other  evidence  for  petitioner  to 
the  effect:  While  the  bidding  was  going  on 
at  the  sheriff's  sale  <me  Coleman  made  a 
bid,  and  Williamson  asked  him  not  to  bid 
against  him  (Williamson),  as  he  was  bidding 
the  land  ott  for  Collins.  Coleman  did  not 
bid  any  more.  One  Bazemoi-e  Intended  go- 
Ing  to  the  sale  and  bidding,  but  saw  Wil- 
liamson, who  told  him  that  he  (Williamson) 
was  going  to  bid  off  the  land  for  Collins,  so 
Bazemore  did  not  attend  the  sale.  When 
the  sheriff  served  Williamson  with  a  copy  of 
the  petition  in  this  case  Williamson  told 
him  that  It  was  true  that  he  (Williamson) 
bought  In  the  land  for  Collins,  but  that  Col- 
lins had  never  paid  falm  for  It 

Hiues,  Shubrlck  &  Felder  and  F.  H.  Saf- 
fold,  for  plaintiff  In  error.  Williams  & 
Smith,  for  defendant  in  error. 

PER  CURIAM.   Judgment  reversed. 


m  Ga.  778) 

MAT  MANTEL  CO.  v.  UNITED  STATES 

BLOWPIPE  CO. 
(Sapreme  Court  of  Georgia.  June  30,  189i.) 

AMSyDHEKT  or  Declahatioit  —  Fabol  Evidbncb 
—Cost  oj  Wobk— Cojitbiot  fob  Piping— 1ni,»- 
BQOAor  roit  FuHPoes  DEaiRsn^EprBor. 

1.  As  to  amending  the  declaration,  this 
case  is  ruled  by  the  case  of  Tumlin  v.  Furnace 
Co.  (Mardi  term,  IS&i)  20  8.  E.  44,  and  eases 
dted. 

2.  The  written  wartract  between  the  parties 
stipulating  that  the  work  done  should  be  paid 
for  at  GO  much  i>er  pound  for  the  material  used 
and  so  much  per  hour  for  the  labor,  evidence 
that  the  plaintiff,  by  its  agent  who  made  the  con* 
tract  Id  its  behalf,  represented  that  all  the  cost 
would  not  exceed  a  specified  sum,  was  inadmis- 
sihle,  the  necessary  effect  of  it  being  to  (jtialify 
or  vary  the  terms  of  the  writing  in  their  apph- 
catioQ  to  the  undisputed  facts. 

S.  The  evidence  in  the  record  shows  that 
the  plaintiff  comidied  with  the  contract  on  its 
part,  and  that  the  reason  why  the  defendant 
did  not  continue  to  obtain  results  such  as  were 
obtained  at  first  was  that  the  fan  failed,  and, 
this  f^ure  having  occurred  after  performance 
by  the  plaintiff  was  complete,  and  the  contract 
not  Imposing  on  the  plaintiff  any  duty  or  re- 
sponsibility tonching  the  continuous  efficiency 
*»f  the  fan,  the  facts  ia  this  regard  present  no 
^ufenae  whatever  to  the  action,  either  as  to  the 
whole  or  any  part  of  the  demand. 

4.  There  was  no  error  in  refaring  to  grant 
a  new  trial 
(Syllabos  by  the  Court) 

Error  from  dty  conrt  of  Atianta;  T.  P. 
Westmoreland,  Judge. 

Action  by  the  United  States  Blowpipe  Com- 
pany against  thB  May  Mantel  Company. 


Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

R.  J.  Jordan,  for  plaintiff  In  error.  Hall 
&  Hammond  and  L.  P.  Sfceen,  fw  defmdant 
In  «Tor. 

SIMMONS,  J.  1.  The  United  States  Blow- 
pipe Company  brought  Its  action  against  the 
May  Mantel  Company  on  an  open  account  in 
the  statutory  form,  attaching  a  bill  cf  particu- 
lars thereto.  Subsequently  the  plaintiff  of- 
fered to  amoid  the  declaration  by  setting 
out  a  written  contract  between  it  and  the 
defendant,  showing  that  tbeartlclesned  forin 
the  bill  of  particulars  had  been  agreed  on  In 
the  written  contract  The  defendantobjected 
to  the  amendment  on  tbe  ground  that  It  in- 
troduced a  new  canse  of  action,  the  suit 
having  been  brought  on  an  op»  account, 
and  no  refermce  being  made  to  a  written 
contract  Tbe  court  allowed  tbe  amendment, 
and  error  Is  assigned  thereon.  This  point  Is 
ruled  by  the  dedsloQ  In  the  case  of  Tumltn 
T.  Furnace  Co.  (March  term,  1894}  20  8.  B. 
44.  Undtf  that  decision,  there  was  no  error 
in  allowing  the  amendment 

2.  The  written  contract  above  referred  to 
stipulated  that  the  plaintiff  was  to  receive 
18  cents  per  pound  for  tbe  piping,  40  cents 
per  hour  for  the  mechanics  famished,  and 
one-fourth  th^r  railroad  fare  both  ways  be- 
tween Cincinnati  and  Atlanta.  On  the  trial 
the  defendant  offered  to  prove  that  tbe  plain- 
tiff's agent  who  made  the  contract  i^we- 
sented  that  the  entire  cost  of  tbe  work  would 
not  exceed  a  specified  sum.  This  waa  ob- 
jected to  by  coims^  for  the  plaintiff,  and  the 
court  ruled  that  such  evidence  was  inad- 
missible, as  varying  the  vctttm  (Hmtzact. 
There  was  no  error  in  so  holdlns.  Tbe  nec- 
essary effect  of  sneta  erldence  wouM  be  to 
qnaltfy  or  vary  the  tenna  of  the  writing  In 
their  application  to  tbe  undisputed  facta 

3.  Under  tbe  contract,  tbe  plaintiff  ma  to 
fnmish  and  put  in  place  pli^iig  for  tbe  pinv 
pose  of  carrying  off  sbavtngs  and  dost  from 
certain  machinery  of  tbe  defendant  and  wan 
also  to  put  in  place  an  eztaanat  tan,  fur- 
nished by  the  defendant,  wlitch  was  to  be 
connected  witb  tbe  piping  so  as  to  supply 
ftlr  to  drive  the  ebavlngs,  etc.,  through  tbe 
pipes.  The  defendant  i^eaded  that  the  w<^ 
had  failed  to  come  up  to  the  cmtract  and 
evidence  vras  Introduced  to  sbow  that  aerer^ 
al  days  after  the  piping  and  fan  bad  bem 
put  In  place,  and  while  b^ng  need  for  tbe 
purpose  Intended,  the  plpee  b^^  to  duAe 
up  with  shavings,  and,  when  rdleved,  wonld 
soon  becmne  choked  np  a^in,  eo  tbat  thc^ 
could  not  be  used  for  tbat  pntpoae.  Thla, 
however.  It  aplieared,  was  due  to  the  failure 
of  tbe  Can  fun^sbed  tbe  defendant  to 
snpply  enough  atr  to  drive  tbe  shavlncs 
through  tbe  plpee,  and  not  to  any  defect  of 
the  pipes  themselves ;  and  It  appeara  that 
when  tbe  work  waa  completed  by  the  itoln- 
tiff  and  acc^ted  by  the  defendant,  and  for 
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sereral  days  after,  the  fan  operated  satlB- 
factorUy-  It  does  not  appear  tliat  the  fail- 
ure of  tbe  fan  to  continue  wtvking  as  It  did 
as  first  was  due  to  any  fanlt  of  the  plaintiff, 
and  the  plaintiff  did  not  warrant  that  it 
would  continue  t»  work  satiBfactorOy.  The 
failure  to  do  so  havlaK  occurred  after  the 
l^atntlff  had  perfwmed  its  contract,  and  the 
omtract  not  Imposing  on  the  plaintiff  ai^ 
duty  or  responslMlltr  touching  the  contlniH 
oufl  efitcioM^  of  the  fan,  the  tmeta  tn  this 
regard  present  no  d^oise  whatever  to  the 
action,  either  as  to  the  whole  or  any  part 
of  the  demand.  The  ertdence  warranted  the 
T^tct,  and  there  was  no  error  In  refmtng 
to  grant  a  new  triaL  Judgment  affirmed. 


(93  Qa.  712) 

EAGAN  T.  OHIOAQO  PACKING  &  PRO- 
VISION CO, 
(Supreme  Court  of  Georgia.   April  23,  1894.) 
Rbcotbbt  of  Pbrboxal  Propbrty— Baiv-Isabil- 

ITT  TO  ProDUCB  PuOPBKTT. 

Under  the  act  of  1870  (Cod^  8  3420a), 
tonching  the  libnty  of  the  cidzen  ut  proceea- 
reqairlDg  bail  In  actions  for  the  recovery 
of  personal  property,  while  no  discharge  is  war- 
ranted unless  the  reasons  shown  for  the  nonpro- 
ductioD  of  the  property  are  satisfactory,  it  Is  not 
requisite  that  an  existing  phyHical  impossibili^ 
to  produce  the  propertr  shoald  he  the  rpsult  of 
misadvenlaire  or  of  blameless  condact  on  the 
part  of  the  defendant,  bnt,  if  It  existed  at  all 
when  the  process  was  sued  ont,  and  continues 
to  exist  without  any  fault  or  misconduct  com- 
mitted by  the  defendaut  since  that  time,  it 
should  be  deemed  satisfactory.  Inasmuch  as 
by  section  3418  of  tbe  Code  a  plaintiff,  in  order 
to  require  bail,  mast  make  amdavlt  "tbat  the 
property  is  in  the  posseasioa,  custody,  or  control 
of  the  defendant,"  ao^thine  which  shows  witii 
full  certainty  that  this  amdarit  was  not  true 
in  fact  should  be  deemed  a  satisfactory  renson 
for  not  producing  the  property,  unless  it  affirm- 
atively  appears  that  since  the  plaintiff's  afflda- 
Tit  was  made  the  defendant  has  acquired  the 
power  to  produce  it. 
(Syllabus  by  the  Oovrt) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Chicago  Pacltlng  &  Provi- 
sion Company  against  N.  L.  Bagan  In  bail 
and  trover.  From  an  order  refusing  to  dis- 
charge defendant,  who  had  been  arrested, 
be  brings  error.  Reversed. 

Jesse  W.  Walters  ud  Harrison  &  Peeples, 
for  plaintiff  in  error.  D,  H.  Pope,  for  de- 
fendant In  OTOT. 

SIMMONa  X  The  Chicago  Packing  & 
Prorlalon  Company  sued  out  process  of  bail 
and  troTer  against  Sagan  for  certain  car 
loads  of  meat,  which  it  had  shipped  to  him. 
It  appears  tlut  Ragon  was  not  to  hare  pos- 
session of  Uw  meat  until  a  draft  drawn  by 
the  plaintiff  on  the  defendant,  payable  to 
the  order  of  Hobba  &  Tucker,  had  been  paid. 
By  an  arrangement  with  Hobbs  &  Tucker, 
Ragan  got  the  meat  without  paying  the 
draft  Ragan  was  a  merdiant,  and  in  the 
nonrse  of  his  boslness  disposed  of  some  ct 


the  meat,  and  was  disposing  of  tlie  rest  of 
it,  when  a  itetltlon  in  equity  was  filed  against 
him,  and  a  receiver  was  appointed  to  take 
charge  of  all  of  his  assets,  including  the  meat 
on  hand.  After  this  tbe  bail  process  was 
issued,  and  Bagan  airested.  He  petitioned 
the  Judge  of  tbe  snpeilor  court  to  discharge 
him,  under  the  provisions  of  section  3420a 
of  the  Code  That  section  declares,  In  sub- 
stance, that  when  a  person  arrested  under 
this  process  shall,  by  reason  of  bis  Inability 
to  give  securltjr,  be  held  in  Imprisonment,  It 
shall  be  lawful  for  him  to  make  his  petition 
In  mrltlng,  on  oath,  to  tbe  Judge  of  the  cir- 
cnit  In  which  suit  Is  pending,  In  which  he 
shall  state  tiiat  he  Is  neither  able  to  ^ve 
the  security  required  by  law  nor  produce  the 
property,  and  that  he  can  furnish  satlsfac' 
tory  reasons  for  its  nonprodnctlon,  and  trav- 
erse the  reasuts  stated  In  tbe  defendant's 
affidavit  for  ball.  It  requires  a  copy  of  this 
petition  to  be  served  upon  the  plaintiff,  and 
makes  It  the  duty  of  the  Judge,  after  five 
days'  notice,  to  proceed  In  a  summary  way 
to  hear  evidence  upon  the  focts  cootalned  In 
tbe  petition;  and.  If  he  finds  that  the  petl' 
tloner  can  nether  give  security  nor  produce 
the  property,  and  that  the  reasons  for  Its 
nonproductlon  are  satisfactory,  he  shall  dis- 
cbarge the  petitioner  upon  his  own  recog- 
nizance, conditioned  tor  his  appearance  to 
answer  the  suit,  but  otherwise  he  shall  re- 
commit him  to  custody.  The  hearing  was 
had  as  provided  for  by  this  section.  At  the 
hearing  the  petitioner  stated  all  the  facta, 
and  showed  conclusively  that  he  could  not 
produce  the  meat,  because  part  of  it  had  been 
sold  and  delivered  to  his  customers,  and  the 
other,  part  had  been  taken  charge  of  the 
receiver;  that  he  was  utto'ly  without  means 
to  pay  for  the  meat,  and  that  he  depended 
on  bis  friends  to  obtain  tbe  necessaries  of 
life.  The  court  held,  In  substance,  that,  as 
Ragan  had  wrongfully  obtained  possession 
of  the  meat,  he  must  pay  for  It,  or  give  se- 
curity for  tbe  price  of  it,  or  be  recommitted 
to  JaiL  It  waa  admitted  by  couns^  for  the 
defendant  in  error.  In  liis  argument  in  this 
case,  that  Ragan  was  in  bad  financial  con- 
dition, and  could  not  return  tbe  property; 
but  be  insisted  that  Ragan's  Inability  to  do 
this  or  give  bond  and  security  is  not  a  suffi- 
cient ground  for  his  discharge;  that  It  does 
not  matter  how  poor  and  Impecunious  a  man 
is,  If  he  got  possesiidon  of  the  property 
wrongfully,  and  made  away  with  It,  he  must 
pay  for  It.  or  ^ve  security  for  1^  or  else 
remain  in  JalL  We  do  not  think  this  is  the 
meaning  of  the  section  rtiemA  to.  In  our 
opinion.  It  means  exactly  the  reverse.  It 
means  that,  even  If  a  man  does  obtain  pos- 
session of  personal  property  Ul^ally  and 
wrongfully,  and  disposes  of  It,  he  may.  upon 
being  required  In  a  iffoceedlng  of  this  kind 
to  pi-oduce  the  ^operi?  or  give  security 
therefOT,  be  discharged  If  he  gives  the  Judge 
satisfactory  reasons  for  bis  inablll^  to  do 
so;  and  it  Is  not  necessary  for  fajm  to  show 
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fliat  'tlie  property  was  lost  by  misadventure, 
or  by  blameless  conduct  on  his  part  If  he 
Is  unable,  at  the  time  process  la  sned  out, 
to  comply  with  the  requirements  of  the  law 
In  regard  to  producing  the  property  or  giving 
security,  and  his  inability  to  do  so  continues 
without  any  fault  or  mlacondnct  on  his  part 
since  that  time,  this  must  be  deemed  a  sat- 
isfactory reason.  Section  3418  of  the  Code 
require  the  plaintiff,  t)efore  he  can  have  ball 
process  issued,  to  make  affidavit  that  the 
property  ts  in  tbe  posseBSlon,  custody,  or  con- 
trol of  the  defendant.  Anything  which 
shows  with  full  certainty  that  this  affidavit 
is  not  true  In  fact  should  be  deemed  a  sat- 
isfactory reason  for  not  producing  the  prop- 
erty, unless  It  affirmatively  appears  that 
since  the  affidavit  was  made  the  defendant 
has  acquired  the  power  to  produce  It  The 
affidavit  made  in  this  case  to  procure  the 
bail  process  stated  that  the  property  was 
then  in  the  possession,  custody,  or  control  of 
Bagan.  We  think  the  facts  disclosed  by  the 
record  show  conclusively  that  the  affidavit 
was  unfounded.  Some  part  of  the  meat  had 
been  sold  and  consumed;  the  other  part  was 
in  the  hands  of  the  court,  and  not  in  the  pos- 
session, custody,  or  control  of  Ragan.  Tills 
should  have  been  a  satisfactory  reason  to 
the  court  for  discharging  him.  To  give  the 
statute  the  construction  contended  for  by 
counsel  for  the  defendant  in  error  might 
amount  to  perpetual  imprisonment  of  an  in- 
solvent and  impecunious  man.  There  would 
be  no  way.  In  some  cases,  of  his  obtaining 
bis  discharge,  without  payment  of  the  money, 
or  glvhig  security  for  the  property.  The  ol>- 
ject  of  the  statute  allowing  the  remedy  of 
ball  trover  Is  to  secure  the  property,  or  pay- 
ment of  the  price  therefor,  and  not  to  punish 
the  debtor  for  illegal  acts  in  obtaining  tbe 
property.  For  that  the  law  provides  another 
remedy.   Judgment  reversed. 


(M  Qa.  523) 

HOOBE  et  al.  v.  PBAOOOE. 
(Supreme  Court  of  Georgia.  April  23,  1891.} 

HOHKSTKID — RlOBTS  OF  HlNDRS  IH  PbOFITB. 

All  rents  and  profits  arislug  out  of  home- 
Btead  lands,  except  those  consumed  while  the 
homestead  estate  is  oo  foot,  belong  to  the  owner 
of  tbe  realty  oat  of  which  the  homestead  was 
carved.  After  minor  beneficiaries  have  arrived 
at  majority,  they  cannot  maintain  an  action 
against  one  who  wrongfully  excluded  them  from 
tbe  possession  during  their  minority,  and  took 
the  rents  and  profits  for  his  own  use.  Their 
right  as  beneficiaries  having  became  extinct  by 
lapse  of  time,  they  have  no  claim  as  benefici- 
anes.  aod  conseQuently  no  title,  legal  or  eq- 
uitable, on  which  they  can  recovar. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  by  Mary  A.  Moore  and  others 
against  L.  M.  Peacock,  administrator  of  one 
Rozar.  Petition  was  dismissed  on  demurrer, 
and  plaintiffs  bring  error.  AfHrmed. 

Tbe  followtng  Is  tbe  offlcial  r^mrt: 


Tbe  petition  shows  that  on  July  21,  1875, 
lot  of  land  123,  In  tbe  Nineteenth  district  of 
Dodge  coimty,  was  set  apart  as  a  homestead 
to  Elizabeth  Jane  Moore,  now  deceased,  who 
was  then  living  in  a  state  of  separation  from 
her  husband,  and  plaintiffs  being  then  mi- 
nors. They  have  reached  their  majority  with- 
in the  last  four  years.  They  were  tbe  bene- 
ficiaries of  the  homestead,  and  were  entitled 
to  the  enjoyment  of  the  same,  and  the  profits, 
possession,  use,  and  occupation  thereof,  but 
were  wrongfully  deprived  of  the  enjoymoit 
of  the  same,  the  profits  thereof,  and  the  pos- 
session, use,  and  occupation  of  said  lot  by 
Bozar  during  his  lifetime,  and  during  the 
14  years  from  1876  to  1889  he  received  the 
profits  of  tbe  land  for  said  time,  of  the  value 
of  $100  per  year,  which  his  admlnlatrator, 
tbe  defendant  refuses  to  pay. 

Delacy  &  Bishop,  for  plaintlffii  In  error.  B. 

A.  Smith,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


(83  Oa.  TTS) 

HENDERSON,  County  Treasurer,  t.  PARBT. 
(Supreme  Court  of  Georgia.    June  11^  1894.) 

OwrJClAl.  STENOOKAPnERS-OSHPENSATIOK. 

The  piirase,  "taking  down  tSie  testi- 
mony," as  used  iu  section  4696b  of  the  Code, 
and  In  the  act  of  October  12,  1885,  providing 
for  the  compensation  of  official  stenographic 

reporters,  embraces  the  whole  process  of  re- 
producing the  testimony  of  the  witness  in  or- 
dinary and  intelligible  writine,  when  necessary 
to  comply  with  tbe  law,  including  both  the  sten- 
ographic notes  taken  by  tbe  reporter  and  the 
tranalation  of  these  notes  and  writing  oat  the 
same  in  ordinary  language.  Where  thwe  is  no 
conviction  so  aa  to  make  it  legally  necessary  to 
record  the  evidence,  the  process  of  taking  down 
is  complete  without  writing  out  the  stenograi^c 
notes,  and  hence,  in  such  cases,  the  compensa- 
tion of  the  reporter  should  be  limited  to  the  time 
occupied  in  making  his  notes. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Newton  coimty; 
R.  H.  Clark,  Judge. 

Mandamus  by  H.  L.  Parry  against  John  T. 
Henderson,  county  treasurer.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  following  Is  the  offlcial  report: 
Mandamus  was  made  absolute  against  the 
county  treasurer,  requiring  him  to  pay  to 
the  official  stenographer  of  the  circuit  the 
sum  of  $45,  as  required  by  a  previous  order 
of  the  judge  of  the  circuit  and  the  treasurer 
excepted.  The  order  which  had  l>een  refus- 
ed payment  was  preceded  and  accompanied 
by  the  affidavit  of  the  stenographer  to  the 
correctness  of  tbe  account;  and  by  the  certifi- 
cate of  tbe  judge  ttuit  tbe  stenographer  was 
employed  five  days  In  taking  down  tbe  t^ 
timony  In  the  criminal  case  therein  descrit)- 
ed;  that  at  tbe  same  term  when  the  con- 
viction took  place  the  judge  had  granted  the 
stenographer  an  order  on  tbe  county  treas- 
urer for  $30  to  cover  his  servlcea  for  two 
days,  and  tliat  he  was  entitled  to  a  balance 
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of  $45  for  three  days'  Krrieefl,  wblcli  mm 
the  treasurer  was  ordered  to  pay  out  of  the 
county  fuiids  upon  presentation  of  the  order. 
The  facta  alleged  by  the  treasurer  In  an- 
swer to  the  mandainus  nisi  were  admitted  to 
be  true.  Thaw  are  that  the  stenc^rapher 
was  engaced  two  days  In  taklns  down  the 
testimony  In  stenographic  notes,  and  three 
days  In  transcribing  the  same;  that  the  or- 
der for  980^  oorerlng  two  days*  serriceSt  bad 
been  paid;  and  that  the- treasurer  bad  re* 
fused  to  pay  the  order  for  .the  balance  of 
$4^  because,  as  be  contend  the  compensa* 
tlon  of  f  15  per  day  limited  to  the  days  ac- 
toally  engaged  In  taking  down  the  testimony 
in  stenographic  notes  In  the  conrtbouse,  and 
does  not  Include  the  time  taken  in  transcrib- 
ing them. 

El.  F.  Edwards,  for  plaintiff  In  error. 
Glean  &  Maddox.  John  S.  Candler,  and  Mar- 
shall J.  Clarke,  for  defendant  In  error. 

SIMMONS.  J.  The  headnote  In  this  case, 
read  In  connection  with  the  official  report, 
will  be  sufficiently  understood  without  fur- 
ther elaboration.  The  construction  given  to 
the  statute,  as  announced  In  the  headnote, 
we  are  satisfied  Is  correct  and  Is  the  one 
which  has  gentfally  been  placed  upon  It  by 
the  circuit  Judges  of  the  state.  Judgment 
affirmed. 


(9S  Qu  rm 

RAOLAND,  Gonnty  Treasnrer,  t.  PALMBB. 
(SniKreme  Court  of  Oeorgla.    Jnne  11,  ISM.) 

Stesographer'b  Fsks. 
Ab  raled  in  Henderson  t.  Parry  (this  day 
decided)  21  8.  B.  144,  ajadge  of  tiie  superior 
court  may  allow  the  official  stenographic  t&- 
porter  compeneatlon  at  the  rate  of  $15  per 
day  for  services  actually  rendered  in  writ- 
ing oot  the  stenographic  notes  taken  down  in 
the  trial  of  felouiefl  resulting  in  convictions; 
but  the  Judge  has  do  aothorit?  to  allow  compen- 
sation for  BQch  services  before  they  are  render- 
ed, nor  to  allow  compensation  for  writing  out 
the  stenographic  notes  in  case, of  a  mistrial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  coon^; 
W.  B.  Butt,  Judge. 

Mandamus  by  Geoi^e  C.  Palmer  against 
W.  B.  Ragland,  county  treasurer,  to  compel 
the  payment  of  a  stenographer's  bill.  From 
a  Judgment  for  plaintlfC,  defendant  appeals. 
Reversed. 

The  following  is  the  official  report: 

Attached  to  the  plaintiff's  i>etltIon  was  a 
bill  made  out  in  his  favw  against  the  county 
for  "six  days'  services,  time  necessary  to 
transcribe  testimony  In  felony  convictlous, 
and  case  of  State  v.  Green  Neal,  Jr.,  rape, 
mistrial,  which  is  ordered  wrltt^  out  by  the 
coart,  at  legal  rate,  $16  pw  day."  Upon  this 
hill  was  the  following  order,  signed  by  the 
Judge:  "It  appearing  to  the  court  that  the 
foregoing  bill  Is  correct.  It  Is  ordered  and  ad- 
Judged  that  the  treasurer  of  Talbot  connty 
pay  to  the  said  George  G.  Palmer  the  sum  of 
ninety  dcdlars  out  of  any  funds  that  he  may 
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bare  on  band  to  defray  court  expenses." 
The  defense  was  that  the  treasnrra-  was  ad- 
vised that  the  order  was  not  such  as  is  al- 
lowed Iqr  the.  statute  preacriblng  the  pay- 
'ment  of  official  stenographers,  but  that  sold 
bin  shows  upon  Its  face  that  the  work  for 
which  pay  t«  claimed  was  not  for  taking 
down  the  testimony  as  the  law  provides,  but 
was  for  time  required  in  transcribing  the  re- 
porter's notes  from  shorthand  to  ordinary 
writing,  be  having  been  paid  for  taking  down 
said  testimony  on  the  trial  of  the  case  at  ¥15 
per  day.  Flalntlft  testified:  *1  was  en^^ged 
at  the  Septembn-  term,  1803,  of  the  superior 
court  as  official  court  reporter,  and  as  such 
reported  the  evidence  In  felony  cases,  con- 
sumlng  five  days  In  taking  down  hi  short- 
hand notes  said  cases.  The  court  granted 
me  an  order  on  the  county  treasurer  for  five 
days*  taking  down  testimtmy,  and  six  days* 
time  necessary  to  transcribe  felony  convic- 
tions. When  I  presented  my  order  to  the 
treaaurer.  he  advised  me  that  be  could  not 
pay  the  full  amount  of  it.  He  paid  me  $75 
(five  days'  taking  down  at  $15  per  day),  stat- 
ing that  he  was  willing  to  pay  me  for  writ- 
ing out  testimony  In  felony  convictions,  but 
was  refusing  to  do  so  under  instructions  of 
the  county  commissioners.  I  wrote  out  a 
portion  of  the  convlctlona  at  said  term  after 
court  adjourned,  and  wanted  to  know  wheth- 
er I  would  receive  pay  for  the  balance  before 
1  did  so.  The  case  I  wrote  out  was  State  v, 
Grerai  Neal,  Jr.,  charged  with  rape,  and  a 
mistrial,  which  was  ordered  written  out  by 
the  court  at  the  request  of  counsel.  The 
origtoal  ordo-  is  attached  to  the  petition  for 
mandamus.** 

J.  J.  Bull,  Hatty  Parsons,  J.  L.  Willis,  J. 
H.  Martin,  and  S.  B.  Batcher,  for  plaintiff  in 
error.  Worrlll  &  McMIchael  and  Little  ft 
WlmUsb,  for  defendant  In  emsr. 

PER  CURIAM.   Judgment  reversed. 


(f4  Ga.  US) 

BRUNSWICK  &  W.  R.  CO.  v.  MAYOR, 

ETC..  OP  CITY  OF  WAYCROSS. 
(Suiffeme  Court  of  Geon^    Jane  11,  1884.) 
luLYiso  Out  Strbbts— Taxiho  Pbivatb  Pbop- 

BRTT— OoMPBKSATIOX. 

The  power  granted  In  the  charter  of  the 
city  of  Waycross  to  the  monidpality  to  lay  out 
and  Often  streets,  th««  being  no  grant  of  power 
to  take  or  damage  private  property  for  the  par- 
pose,  or  to  make  compensation  therefor,  or  to 
provide  by  ordinance  for  assessing  or  otherwise 
ascertaining  the  amount  of  compensation,  does 
not  enable  the  municipality  to  lay  out  and  oj?m 
a  street  over  the  land  and  over  the  tracks  of  a 
chartered  rallwi^  CMnpany,  without  the  con- 
sent of  the  company;  and  the  fact  that  the  city 
has  passed  an  ordinance  providing  method  and 
machinery  for  asseesing  compensation  is  no  sub* 
stitute  for  tbe  necessary  statutory  auth(»ity  on 
that  sDbject.  Tbe  judge  erred  in  not  granting 
the  injunction  in-ayed  for. 
(Syllabus  1^  the  Court.) 

Error  from  superior  court,  Ware  county; 
J.  h.  Sweat,  Judge. 
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Bill  by  the  Bnmswick  &  WeBteni  Railroad 
Company  against  the  mayor  and  others  of 
the  city  of  Waycross.  Judgment  for  def^d- 
ant,  and  plaintiff  brbigs  error.  Reversed. 

S.  W.  Hitch  and  Goodyear  ft  Kay,  for 
plaintlfC  In  enar.  J.  L.  Crawly,  Jobn  G. 
McDonald,  and  H  A.  WUaon,  for  defendant 
In  OTor. 

SIMMONS,  J.  Under  the  facta  of  thla  case, 
we  think  the  Judge  erred  in  not  granting  the 
Injunction  prayed  for.  While  it  la  tnie  the 
legislature,  In  the  charter  of  the  dty  of  Way- 
cross,  granted  power  to  the  municipally  to 
lay  out  and  open  streets  (Acts  1888.  p.  897), 
it  did  not  grant  power  to  take  ae  damage  pri- 
vate property  toe  the  purpose,  or  to  provide 
by  ordinance  for  aaseaslng  or  otherwise  as- 
certaining the  amount  of  compensation.  Our 
constitution  deiares  that  "private  property 
shall  not  be  taken  or  damaged  for  public  pur- 
poses without  just  and  adequate  compensa- 
tion being  first  paid"  (Code,  S  S024};  and  the 
facta  disclosed  by  the  record  show  that  to 
open  a  street  across  the  tight  of  way  of  the 
railroad  company,  as  contemplated  by  the 
municipal  authorities,  would  result  in  great 
damage  to  the  company.  A  municipal  corpo- 
ration has  no  more  right  than  any  other  cor- 
poration to  condemn  property  and  provide  the 
mode  of  assessing  compensation  therefor,  un- 
less authority  to  do  so  la  granted  by  the  leg- 
islature in  express  terms  or  by  necessary  im- 
plication. Such  authority  cannot  be  Implied 
from  the  grant  of  power  to  lay  out  and  open 
streets.  In  the  absence  of  any  further  provi- 
sion authorizing  the  municipal  authorities  to 
condemn  property  for  that  purpose,  the  pre- 
sumption is  that  the  legislature  Intended  that 
the  neoessary  proper^  should  be  acquired  by 
contract  The  fact  that  the  dty  has  passed 
an  ordinance  providing  method  and  machin- 
ery for  assessing  compensation  is  no  substi- 
tute for  the  necessary  statutory  authority  on 
the  subject  See  Liewls.  Em.  Dom.  {  240;  6 
Am.  &  Eng.  Euc:  Law,  &17.  Judgment  re- 
versed. 


(94  GL  95) 

STATE  T.  BROBSTON. 

(Supreme  Court. of  Georgia.    June  11,  1804.) 

iNSULVSNcr  OF  Bask—Sbt-Off  bt  Depositors — 
Lies  ot  Statb— Receivbr!". 

1.  Where  a  bank  which  is  a  state  depository 
becomes  insolrent  white  indebted  to  the  state, 
aad  its  effects  are  in  the  hands  of  a  receiver, 
depositors  in  the  bank  who  are  also  indebtf^d  to 
it  Dy  promissory  notes  hare  the  riitht  to  set  off 
flKninst  aueh  notes  in  the  hands  or  the  rocciTer 
tlvp  amounts  justly  due  them,  reaiwetively,  on 
their  deposits.  Such  notes  are  assets  of  the 
bank,  upon  which  the  state's  lien  takes  effect 
only  in  so  far  as  there  mny  be  balances  due 
to  nie  bank  thereon  after  deducting  the  amonnts 
of  the  rcNiiectiTc  deposits  made  iKina  fide  while 
the  bank  did  business  and  its  effects  were  nn- 
d<r  its  own  coDtroi. 

2.  Under  an  order  of  the  court  dippcting 
the  receiver  "to  allow  parties  indebted  to  said 
hank,  where  their  promissory  notes  or  other  evi- 
dences of  indebtcuuess  are  held  by  said  bank. 


to  set  off  luid  credit  upon  such  evidencet  of  in- 
debtedness whatever  sams  may  be  to  the  credit 
of  said  parties  upon  the  books  of  said  bank  at 
the  date  of  the  closing  thereof,"  he  will  act  at 
his  peril  as  to  the  real  existence  and  rightfulness 
of  any  demand  be  may  allow  as  a  set-off. 
(SyUabus  by  the  Court) 

Error  tnm  mpertor  court  Olynn  county; 
J.  L.  Sweat  Judge. 

Intervention  by  the  state  In  the  matter  ot 
the  insolvency  of  the  Brunswick  State  Bank, 
for  which  Edward  Brobston  had  been  ap- 
pointed receiver.  From  a  judgment  against 
the  state,  it  brings  errw.  Affirmed. 

J.  M.  Terrpll  and  W.  0.  Brantley,  for  the 
State.    Goodyear  ft  E^y,  for  defendant  In 

error. 

LUMPKIN,  J.  The  Brunswick  State 
Bank,  which  was  a  state  depository,  became 
Insolvent  while  indebted  to  the  state.  On 
the  petition  of  certain  creditors  of  the  bank, 
a  receiver  was  appointed  to  take  charge  of 
its  assets,  and  the  state.  In  whose  behalf 
the  governor  had  issued  an  execution  accord- 
ing to  law,  became,  by  interveution,  a  par- 
ty to  the  case,  claiming  that  It  bad  a  first 
lieu  on  all  the  assets,  and  praying  for  an  or- 
der directing  the  receiver  to  turn  over  to 
the  state,  In  preference  to  all  other  claims, 
all  nioueys  received  by  him  from  the  assets 
and  securities  of  the  bank,  until  the  execu- 
tion in  favor  of  the  state  was  fully  satisfied. 

Passing  by  a  question  of  practice,  the  deci- 
sion of  which  by  this  court  was  duly  waiv- 
ed, there  is  but  one  questton  for  our  consid- 
eration. 

1.  That  question  arises  as  follows:  Many 
persons  who  had  deposits  in  the  bank  at  the 
time  It  was  closed  were  also  Indebted  to  It 
by  promissory  notes.  They  claimed  the 
rlsht,  in  settling  with  the  receiver,  to  set  off 
against  their  notes  to  the  bank,  held  by  blm, 
the  amounts  of  their  respective  deposits. 
The  receiver  pi-eseuted  A  petition  to  the  Judge 
for  direction  In  this  matter,  and,  after  the 
hcnrinK,  the  court  passed  an  order  in  the 
following  terms:  "It  Is  ordered,  considered, 
and  adjudsed  by  the  court  that  the  said  re- 
ceiver do,  and  he  la  hereby  directed  to,  dis- 
regard the  claims  set  up  by  the  state  of 
Georgia  for  a  prior  lien  upon  the  papers  of 
said  bank  to  the  exclusion  of  depositors  of 
said  bank,  to  oCFset  upon  said  papers  in  the 
hands  of  said  bank  whatever  amount  there 
may  have  been  to  their  credit  at  the  date  of 
the  dosing  of  said  bank;  and  said  receiver 
is  further  directed  to  allow  parties  indebted 
to  said  bank,  where  their  promissory  notes 
or  other  evidences  of  indebtedness  are  held 
by  said  bank,  to  offset  and  credit  upon  sacb 
eridences  of  indebtedness  whatever  sums 
may  be  to  the  credit  of  said  parties  upon  the 
books  of  said  bank  at  the  date  of  the  closing 
thereof."  To  the  granting  of  this  wder,  the 
state  excepted.  Were  the  notes  in  question 
assets  of  the  bank  upon  which  the  state's 
Ilea  takes  eCTect,  without  reference  to  the  Ua- 
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bUlty  of  the  bank  to  the  makers  of  tliese 
aotes  for  amounts  Justly,  due  them,  respec- 
tively, on  their  deposits?  We  thiok  not.  On 
tbe  contrary.  In  our  opinion,  these  notes  were 
assets  only  In  so  far  as  there  mlsht  be  due 
to  the  bank  balances  upon  them  after  deduct- 
ing the  amounts  of  the  respective  deposits, 
if  those  deposits  were  made  bona  fide  while 
the  bank  was  engaged  in  tbe  transaction  of 
its  regular  business,  and  had  control  of  Its 
books.  Id  Ray  t.  Dennis,  5  Ga.  357,  It  was 
held  that,  where  the  demands  were  mutual, 
a  set-off  should  be  allowed  In  faror  of  a  de- 
foidant  against  whom  suit  had  been  brought 
by  an  administrator  on  a  demand  due  his  In- 
testate, the  case  proceeding  upon  the  Idea 
that  only  the  net  balance,  after  deducting 
the  amount  of  the  set-off,  would  be  assets  of 
an  insolvent  estate.  Molse  v.  Chapman,  24 
Ga.  249.  lays  down  the  doctrine  that  the 
debtor  of  a  bank  may  make  any  defense  to 
a  suit  brought  against  him  by  a  receiver  ot 
the  bank  wAich  would  be  available  in  a  suit 
against  bim  by  the  bank  itself.  In  this  con- 
nection, attention  is  directed  to  section  2900 
of  the  Code,  which  distinctly  recognizes  the 
right  of  jset-off.  It  was  held  in  Seay  v.  Bank, 
66  Ga.  009,  that  the  Hen  of  the  state  upon  the 
property  of  a  state  depository  was  not  lim- 
ited to  such  property  only  as  could  be  reach- 
ed by  levy  and  sale,  but  extended  to  all  the 
property.  Including  choses  In  action.  This 
case,  however,  does  not  rule  that  claims  held 
by  the  l>ank  against  others  are  assets  of  the 
bank  to  their  full  amomit,  without  reference 
to  the  bank's  liability  to  the  persons  against 
whom  it  held  these  claims,  but  Intimates  to 
the  contrary  in  holding  that  the  assignee  of 
an  insolvent  bank  takes  the  assets  subject 
to  the  preferences  and  priorities  given  by 
law,  Outside  of  this  state  there  are  nu- 
merous authorities  clearly  affirming  the 
right  of  a  depositor  in  an  insolvent  bank 
to  set  off  his  d^osit  at  tbe  date  of  clos- 
ing against  any  Indebtedness  of  his  own 
to  the  bank.  See  1  Morse,  Banks,  I  33S, 
and  cases  cited.  Tbe  case  of  Hannon  v.  Wil- 
liams, 34  N.  J.  ISq.  255,  rules  that  a  depositor 
in  an  Insolvent  savings  bank,  who  is  also  a 
debtor  to  the  institution  for  money  borrow- 
ed, is  not  entitled  to  set-off  tbe  amount  of  his 
deposit  against  his  indebtedness;  but  an  ex- 
amination of  this  case  will  show  that  it  is 
based  upon  an  exception  to  the  general  rule 
applicable  to  other  banks,  because  in  savings 
banks  the  depositors  are  themselves  share- 
holders. The  supreme  court  of  Pennsyl- 
vania, in  Skiles  v.  Houston,  110  Pa.  St.  254, 
2  Atl.  30,  is  to  the  same  effect  as  our  case  of 
Ray  V.  Dennis,  supra,  and  holds  that  one 
Indebted  to  the  estate  of  a  deceased  Insolvent 
banker  had  tbe  right  to  set  off  against 
a  note  due  from  him  to  the  banker  the 
amount  of  a  deposit  he  had  made  with  the 
banker,  although  the  note  itself  had  not  ma- 
tured at  the  time  of  the  banker's  death. 
Tne  rule  for  which  we  are  contending  is 
also  recic^ized  in  Harlan  v.  Lumsden,  1 


Duv.  86.  In  Piatt  v.  Bentley,  11  Am.  Law 
Reg.  171,  the  supreme  court  of  New  York 
held  that  a  depositor  in  a  national  bank 
which  had  failed,  and  passed  into  the  hands 
of  a  receiver,  could  set  off  the  amount  of  a 
deposit  be  had  In  the  bank  against  a  debt 
due  by  him  to  tbe  bank  on  a  promissory  note. 
We  find  the  following  in  the  American  and 
English  Encyclopaedia  of  Law,  under  the 
title  "Receivers"  (volume  20,  p.  135):  "A  re- 
ceiver takes  title  to  the  property  placed  in 
his  charge  subject  to  all  subsisting  liens 
against  It  It  follows  that  choses  in  action 
of  tbe  defendant  pass  to  him  subject  to 
any  equitable  set-off  which  might  have  been 
set  np  in  defense  in  an  action  by  the  de- 
fendant himself."  And  in  the  twenty-second 
volume  of  this  same  admirable  work,  under 
the  title  "Set-Off,"  on  page  308,  It  Is  stated 
that  "the  general  principle  governing  set-off 
against  receivers  seems  to  be  that  the  re- 
ceiver takes  the  property  over  which  he  Is 
appointed  receiver  subject  to  any  set-off 
which  the  '  defendant  might  have  set  up 
against  tbe  original  owner."  The  rule  that 
the  debtor  of  an  Insolvent  bank  will  be  per- 
mitted to  set  off  against  his  indebtedness  to 
the  bank  Its  indebtedna»  to  him  Is  recogniz- 
ed in  BoUes,  Banks,  §  380,  and  Is  supported 
by  the  cases  there  cited,  among  which  la 
that  of  Piatt  V.  Bentley,  supra.  We  might 
multiply  indefinitely  the  citation  of  authori- 
ties, but  we  think  the  above  establish  be- 
yond question  that  a  demand  held  by  an  In- 
solvent bank  against  a  third  person  is  an 
asset  of  the  hank  only  In  so  far  as  there  may 
be  a  balance  due  upon  the  same  after  de- 
ducting whatever  the  bank  may  be  oning 
the  person  against  whom  the  demand  la  held. 
We  are  therefore  satisfied  that  the  court 
below  reached  the  correct  concluBiota  with 
reference  to  this  question. 

2.  With  reference  to  so  mncb  of  the  order 
passed  by  the  court  below  as  Is  quoted  In  tbe 
second  headnote,  we  will  remark  that,  with 
the  record  now  before  us,  we  are  unprepared 
to  say  what  claims  of  set-off  should  be  al- 
lowed by  the  receiver,  and  therefore  have 
announced  that,  in  making  his  settlements 
with  the  various  parties  at  interest,  he  will 
necessarily  act  at  Ms  peril  In  determining  as 
to  the  real  existence  and  rightfulness  of  any 
demand  he  may  be  asked  to  allow  as  a  set- 
off, and  will  be  responaible  for  any  errors  he 
may  commit.   Judgment  aflOrmed. 


(ts  Oa.  78S) 

LBWIS  et  al.  t.  MATTLDBN. 

(Supreme  Conrt  of  Georgia.    June  18.  1894.) 

LiABiLtTY  oiT  Appeal  Boitd— Dbath  of  Pahtt. 

The  general  rule  is  that  coprincipals  in  a 
bond  are  sureties  for  each  other.  On  an  appent 
bond  executed  by  three  persona  as  principals 
and  (me  as  security,  judgment  may  be  entered 
by  the  creditor  against  all  three  of  the  prind- 
pnla,  Dotwitbstanding  the  verdict  finds  against 
one  of  the  prindpala  otiIv.  The  two  principals 
agaiost  whoa  the  aiv^lant  -  failed  to  recover 
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hariDf  jfrfned  In  an  appeal  bond  with,  a  coprin- 
cipal  In  that  bond  of-iiinst  whom  there  was  a  ra- 
<M>veiy  In  the  action,  they  stood  in  the  relation 
of  Bnreties  for  him,  apd  as  aacb  were  liable 
for  the  condemnation  money,  according  to  the 
terms  of  the  bond  and  theproviaiMW  of  tbe  stat- 
nte  applicable  thereto.  The  secnrity  for  all  the 
prindpals  being  dead  when  the  judgment  was 
entered  od  the  bond,  failure  to  include  him  in 
tiie  judgment  is  legally  accounted  for. 
(Syllabufl  by  tbe  Court.) 

Brrw  from  superior  court,  Pulaeki  county; 
W.  H.  Fish,  Jud)?e. 

In  an  action  by  Lewla,  Leonard  &  Co. 
against  R.  S.  Mauldeu  and  others.  Judg- 
ment was  rendered  for  plaintiffs  In  the  coun- 
ty court,  and  on  appeal  judgment  for  the 
plaintlfTs,  and  also  against  the  sureties  on 
the  appeal  bond.  R.  S.  Maulden  filed  afllda- 
Tlt  Of  Illegality.  Frmn  a  Judgment  In  bis  fa- 
vor, plaintiffs  bring  enor.  Reversed. 

W.  Li.  once,  t(x  plalntifls  tn  errw.  3.  H. 
Martin,  for  defendant  In  errw. 

SIMMONS,  J.  Lewis,  Leonard  &  Co.  sued 
R.  S.  Maulden,  G.  W.  Brown  and  M.  E.  Mc- 
Klnney  In  the  county  court,  on  a  promissory 
note,  all  tbe  defendants  being  sued  as  prin- 
cipals. They  filed  a  plea  setting  up  usury  in 
the  note,  and  Afaulden  and  McKlnney  plead- 
ed that  they  were  merely  sureties  on  tbe  note, 
and  were  discharged  because  of  the  usury 
therein.  The  Judge  of  the  county  court  ren- 
dered Judgment  against  Brown  as  prlndpal, 
and  Maulden  and  McKlnuey  as  sureties.  All 
the  defendants  appealed  tbe  caae  to  the  su- 
perior court,  giving  one  King  as  security  on 
tbe  appeal  bond.  On  the  trial  of  the  case 
In  tbe  latter  court  the  Jury  rendered  a  verdict 
against  Brown,  and  found  in  favw  of  Maul- 
den and  McEinney.  On  this  verdict  the 
plaintiffs  entered  Judgment  In  their  favor 
against  Brown,  and  also  against  Maulden 
and  McEinney  as  sureties  t<x  Brown  on  t3ie 
appeal  bond.  Tbe  Judgment  recited  that 
King,  the  surety  on  the  ai^>eal  bond,  was 
dead,  and  12  months  bad  not  expired  since  bis 
death.  Execution  was  Issued  upcm  this  Judg- 
ment, and  levied  on  the  property  of  Maulden, 
and  be  filed  an  affidavit  of  illegalil7  upon 
tbe  ground  that  the  Judgment  entered  against 
bim  and  McKlnney  as  sureties  on  the  appeal 
bond  was  Illegal  and  void,  and  unsupported 
by  any  verdict,  and  tint  the  verdict  of  the 
Jury  had  relieved  them  from  all  liability  in 
tbe  premises.  The  case  was  submitted  to 
the  Judge  tor  determination  without  a  jury, 
upon  tbe  facts  above  recited.  He  sustained 
the  illegality,  and  tbe  plaintiffs  excepted. 
We  think  the  oourt  erred  in  suBtainlng  the 
illegality.  Although  the  verdict  of  the  Jury 
In  the  superior  court  relieved  Maulden  and 
McKlnney  from  liability  as  sureties  on  the 
note.  It  did  not  relieve  them  of  their  UabtUty 
OQ  the  bond-  which  they  had  entered  into 
j<MDt]y  with  Brown  in  order  to  take  the  case 
from  tbe  county  court  to  the  superior  court 
Their  defenae  was  different  from  that  of 
Brown,  and  ttuty  could  have  entered  a  aep- 


ai-ate  appeal,  but  they  elected  to  Join  in  the 
same  appeal  and  bond  with  Brown.  The 
general  rule  Is  that  coprincipals  tn  a  bond  are 
sureties  for  each  other  (1  Brandt,  Sur.  S  38V 
and  we  see  no  reason  why  this  rule  should 
not  apply  to  an  appeal  bond.  According  to 
the  express  terms  of  the  bond,  and  the  pro- 
visions of  tbe  statute  applicable  thereto 
(Code.  S  3616),  the  obligor  In  such  a  bond  is 
liable  for  the  ev«itual  condemnation  money; 
and  the  eventual  condemnation  money,  in 
this  case,  was  the  amount  of  the  final  Jndg- 
meat  against  Brown.  If  Maulden  and  Mc- 
Klnney have  to  pay  this,  they  will,  of  course, 
be  entitled  to  be  subrogated  to  all  the  rights 
of  the  plaintiffs  in  the  Judgment  against 
Brown.  It  appearing  from  the  Judgment  on 
the  appeal  bond  that  King,  who  signed  tbe 
bond  as  security,  was  dead,  and  that  12 
months  had  not  expired  from  his  death,  fail- 
ure to  include  him  or  his  administrator  In 
the  Judgment  was  l^nlly  accounted  for. 
Code,  f  2M8.  Judgment  reversed. 


CMOa-  977) 
DOWDY  et  al.  v.  MeAETHTJB. 

(Supreme  Oourt  of  Georgia.    June  25, 1894.) 

Isnns  A8  TO  Land  Titli— Gbamt  to  Fibii— Claim 
CNDER  Alleged  Partfbb  —  Cohvitancb  bt 
FoiiPosTED  Hbibb— Faoov  ov  HsmsHir  — Daio 

BT  EXKCUT01:S. 

1.  The  land  In  controversy  having  been 
Kvanted  by  the  state  In  IStS  to  **McDoDald, 

Pope  &  Co.,"  a  deed  made  In  1879  by  Michael 
McDonald,  as  administrator  of  James  McDon- 
ald, under  an  order  of  the  ordinary  passed  in 
that  year  granting  leave  to  sell  the  premises  an 
a  part  of  the  real  estate  of  James  McDonald, 
deceased,  with  no  evidence  to  show  the  identity 
of  Jatnes  McDonald  in  name  or  in  person  with 
the  McDouald  who  was  a  member  of  the  firm 
of  McDonald,  Pope  &  Co.,  or  t»  show  any  rela- 
tion&hip  between  them,  is  not  sufficient  to  pass 
title  out  of  McDonald,  one  of  the  grantees. 

2.  An  original  grant  issued  by  the  sute  in 
1818  to  "McDoaalJ,  Pope  &  Go.'*  was  in  tbe 
possession  of  one  W.  S.  Pope,  Jr.,  in  the  year 
ISOO,  who  then,  fear  himself  and  as  attorney  in 
fact  nnd&r  a  power  executed  in  1852  by  other 
IiersMis,  some  of  them  bearing  the  name  of  Pope 
and  others  the  name  of  Hunter,  sold  and  con- 
veyed the  premises  covered  by  the  grant,  and  at 
the  same  time  deliv^^d  the  grant  itself  to  hia 
vendee,  the  privies  of  whom  now  hold  and  pro- 
duce it.  The  power  of  attorney  recited  that  the 
makers  thereof,  together  with  the  attorney  him- 
self, were  the  heirs  of  William  I*.  Pope,  and  the 
deed  referred  to  the  power.  At  the  time  of  mak- 
ing the  deed  W.  S.  Pope.  Jr.,  stated  to  his  ven- 
dee, to  whom  he  was  a  stranger,  that  he  was 
the  son  ot  William  L.  Pope.  There  was  no  fur- 
ther evidence  tending  to  identify  the  last  named, 
either  in  person  or  In  name,  with  the  Pope  men- 
tioned in  the  grant  under  the  dedgnation  of 
"McDonald,  Pope  &  ^•j''  or  tending  to  prove 
any  reladon&hip  of  the  Popes  and  Hunters  to 
William  I^.  Pope  or  his  familv;  and  there  was 
no  evidence  that  any  of  them  nave  died,  or  that 
any  actnal  possession  of  the  premises  was  ever 
taken  or  enjoyed  under  the  deed.  BM,  that 
the  evidence  was  not  a(Iequate  to  establish  ei- 
ther the  identity  of  William  L.  Pope  as  one  of 
the  grantees  from  the  state,  or  that  the  Popes 
and  Hunters  who  conveyed  by  the  deed  were 
bis  heirs, 

3.  A  deed  by  one  as  exeeotrix,  purporting 
to  convey  land  as  the  property  of  bee  testator. 
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paasGB  no  title  vithoat  evldeoce  that  ehe  wai 
ex«entrlE,  and  had  aothority,  either  by  the  will 
or  by  leaTe  M  the  ordinary,  to  sell. 

4.  A,  woman  to  whom  a  devise  was  made 
by  the  name  of  Sarah  V.  MclAachUn,  and 
who  afterwards  conreyed  the  deviaed  premlBCS 
as  Sarah  V.  Bntler.  desorihing  herself  in  the 
conveyance  as  formerly  Sarah  V.  McLauchiin, 
ahoald  be  presumed  to  have  acquired  her  new 
name  by  marriage,  and  no  proof  of  her  identi- 

Sis  reqiOred  menly  la  eonseqneoce  of  tbia 
ange  or  name. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  T.  McArthur  against  Dowdy 
&  Robuck.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 

The  following  is  tbe  official  report: 

McArthor  brought  an  action  of  trespass 
against  Dowdy  &  Robuck,  alleging  that  de- 
fendants, on  January  1,  1891,  and  on  other 
days  before  tbe  filing  of  tbe  suit,  entered  on 
land  lot  201  In  tbe  Fourteenth  district  of 
Dodge  county,  and  cut  and  carried  away  all 
the  merchantable  sawmill  timber  thereon,  the 
property  of  plaintiff.  The  suit  was  filed  Jan- 
uary 19, 1802,  A  verdict  and  Judgment  were 
rendered  for  f200  in  faror  of  the  plaintiff, 
and  defendants  excepted  to  the  rulings  of 
the  court  hereafter  appearing. 

PlalntifC  introduced  In  evidence;  (1)  Certi- 
fied copy  of  letters  of  administration  issued 
by  the  ordinary  of  Montgomery  county, 
April  7,  1879.  to  Michael  McDonald,  describ- 
ed therein  aa  a  nonresident  of  said  county 
at  tbe  time  of  bis  death,  tt  not  further  ap- 
pearing that  he  was  then  a  nonresident 
Defendants  objected  on  tbe  ground  that  the 
administration  was  Illegal  and  void,  and  no 
connection  or  Identity  was  shown  between 
James  McDonald  and  any  of  the  original 
grantees  of  the  land  from  tbe  state,  or  that 
McDonald  bad  any  Interest  therein.  Tbe 
objection  was  overruled.  (2)  Certified  copy 
of  order  granting  Michael  McDonald  leave 
to  sell  the  wild  lands  of  said  estate,  among 
them  the  lot  in  dispute,  the  sale  to  be  prl- 
T8te.  This  order  was  granted  May  5,  1879, 
by  the  ordinary  of  Montgomery  county.  De- 
fendants objected  thereto  on  tbe  same  ground 
as  just  stated,  and  tbe  objection  was  over- 
ruled. (3)  Deed  from  Mlcbad  McDonald, 
as  administrator  of  James  McDonald,  to 
plaintiff  and  John  W.  Grlffln,  dated  May  6, 
1S79.  conveying,  among  others,  the  lot  in 
dispute,  the  sale  being  private,  and  the  deed 
appearing  to  be  recorded  in  Dodge  county, 
April  1,  1880,  and  again  on  September  7, 
1882.  <4)  Deed  from  J.  O.  Mattberson  and 
"S.  V.  Bntler  (formerly  McLauchiin)"  to 
plaintiff,  quitclaiming  the  lot  in  dispute, 
among  many  others,  dated  March  80.  18%, 
and  properly  recorded.  Defendants  objected 
on  tbe  ground  titiat  there  waa  no  evidence 
showing  that  Sarah  V.  Bntler  was  former- 
ly Sarab  V.  HcLauctalln,  except  a  recital  to 
that  effect  in  thla  deed,  which  was  not  bind- 
ing on  d^endaots,  they  not  being  parties 
or  prlrieft  thereto.   The  Objection  was  over> 


ruled.  (5)  Certified  copy  of  letters  testa- 
mentary to  George  A.  Dates  as  ececutor  of 
G.  H.  McLauchiin,  dated  Angust  3,  1S68,  by 
the  onltnary  of  Blchmond  county.  (6)  Cer- 
tified of  will  of  Gerrard  H.  McLauch- 
iin. of  Eirtimond  county,  bequeathing  to  his 
sister,  Sarah  V.  McLauchiin,  all  of  the  prop- 
erty, both  real  and  .  personal,  and  naming 
George  A.  Gates  as  his  executor,  dated  Oc- 
tober 20,  18C5,  and  probated  at  chambers  in 
Richmond  county,  in  common  form,  July  21, 
1868.  (7)  Affidavit  of  plalntWC,  dated  March 
14,  1893,  that  tbe  original  power  of  attor- 
ney made  by  Harriet  Pope,  Henry  Pope. 
Elizabeth  Pope,  J.  M.  G.  Hunter,  and  M.  B. 
Htmter  to  W.  S.  Pope,  dated  December  6, 
1852,  recorded  In  the  office  of  the  clerk  of 
the  superior  court  of  Pulaski  county  In  Book 
L,  p.  361,  authorising  W.  S.  Pope  to  sell  and 
convey,  among  other  property,  land  lot  201 
In  tbe  Fourteenth  district  of  Dodge  County, 

Gau,  *'  not  In  possession,  power, 

or  custody,  and  that  —  bellevee  said  orig- 
inal   lost  or  destroyed."    (8)  Certified 

copy  of  power  of  attorney  from  the  records 
of  Pulaski  county  signed  by  tbe  named 
Popes  and  Hunters,  constituting  and  appoint- 
ing William  8.  Pope  as  th^r  attorney  In 
fact  to  grant,  bargain,  and  sell  certain  land 
lots,  including  the  lot  In  dispute,  in  the 
Fourteenth  district  of  Wilkinson  county, 
wherein  it  is  recited  that  all  the  parties  here- 
to reside  in  Jackson  county,  Fla.,  and  are 
the  betrs  at  law  of  William  L.  Pope,  of  that 
state  and  county,  and  formerly  of  Richmond 
county,  Ga.  To  this  defendants  objected  <ai 
the  grounds  that  the  recitals  therein  were 
not  evidence  as  against  them,  they  not  be* 
Ing  parties  or  privies  thereto,  and  that  there 
was  no  evidence  that  William  L.  Pope  was 
a  member  of  McD<»mld,  Pope  &  Co.,  the 
grantees  of  said  land.  The  objections  were 
overruled.  (9)  Deed  from  W.  W.  Harrell, 
J.  J.  Hamilton,  O.  C.  Rom,  and  H.  J.  Man- 
ning, executrix  of  S.  M.  Manning,  to  O.  H. 
Mcl^ucblin  and  J.  O.  Mattherson,  composing 
the  firm  of  McLauchiin  &  Co.,  of  Richmond 
county,  dated  July  10,  1862,  properly  record- 
ed, ctmveylng  tbe  lot  in  dlspcite  among  many 
others.  (10)  Warranty  deed  signed  by  Wil- 
liam S.  Pope,  attorney  in  fact  and  by  Wil- 
liam S.  Pope,  Jr.,  per  se,  conveying  to  Wright 
W.  Harrell,  John  J.  Hamilton,  Orran  C. 
Horn,  and  Seaborn  M.  Manning  certain  lands 
lying  In  tbe  CoTmties  of  Pulaski,  Laurens,  and 
Telfair  (originally  Wilkinson),  aggregating 
27,742%  acres  more  or  less,  among  them  a 
lot  In  the  Fourteenth  district  the  number 
of  which  was  written  thus,  "207";  it  being 
contended  by  plaintiff  that  this  was  the  lot 
in  dispute;  This  deed  recites  that  it  Is  be- 
tween William  S.  Pope,  Sr.,  and  William 
S.  Pope,  Jr.,  attorney  in  fact  for  Harriet 
Pope,  Henry  Pope,  Margret  S.  Hunter,  for- 
merly Pope,  and  Kllzabeth  Wombwell,  for- 
merly Pope,  of  the  county  of  Jackson,  of  the 
first  part  It  Is  dated  June  20,  1860,  re- 
corded tn  Pulaski  county,  July  17,  1800,  In 
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Telteir  county.  April  29,  18G1,  and  in  Lau- 
rens ooonty,  January  11,  18S9.  Defendants 
objected  to  ita  Introduction,'  on  the  grounds 
tbat  there  was  no  evidence  that  any  of  the 
Tendon  was  the  grantee  at  the  land,  or  that 
they  were  the  heirs  at  law  of  the  grantees 
thereof,  or  had  Interest  therein,  or  tbat  WH- 
llam  S.  Pope  was  the  attorney  tn  fact  of  the 
parties  named  In  the  deed,  the  recitals  there- 
in not  being  evidence  as  against  defendants 
who  were  neither  parties  nor  privies  thereto; 
and  because  It  was  Impossible  to  tell  flnnu  an 
inspection  of  the  number,  which  plaintiff  con- 
tended was  that  of  the  land  In  dispute, 
whether  it  was  Intended  for  "201"  or  "207"; 
and  because  it  did  not  appear  tvom  the  de- 
scription in  the  deed  what  county  that  lot 
was  In,  even  if  it  waa  intended  for  "201"; 
and  because  there  was  no  evidence  of  who 
composed  the  firm  of  McDonald,  Pope  &  Co., 
nor  the  Interest  of  each  in  the  land,  nor  that 
the  partlea  named  In  the  deed  as  grantors 
were  membon  of  McDonald,  Pope  &  Co. 
Tbe  objections  were  overnded.  (11)  Mutl- 
kited  original  and  a  certlfled  coffy  of  plat 
and  grant  ftvm  the  state  to  McDonald,  Pope 
&  Co.,  of  Richmond  county,  to  said  lot  of 
land,  dated  April  27, 1S18. 

J.  A,  Wooten  testified:  "The  timber  on  the 
lot  in  controversy  was  worth  about  $400. 
Defendant  told  me  a  part  of  it  was  cut  by 
Dowdy  &.  Veal,  a  part  of  It  by  Dowdy  & 
lEobuek.  and  a  part  by  the  Key  Lumber  Com- 
pany. I  do  not  know  what  portion  of  It  was 
cut  by  either  party.  I  have  been  on  the  lot 
since  It  was  cut.  Robnck  aald  the  timber 
on  the  lot  was  worth  f400.  He  did  not  say 
how  much  of  It  waa  cut  by  defendants." 
J.  D.  Bryant  testified:  *'I  live  not  for  from 
the  land  In  controversy.  Defendants  had  a 
sawmill  on  a  lot  near  by,  and  I  saw  bands 
cutting  timber  <m  the  lot,  and  they  were 
hands  that  worked  at  the  sawmill  until  de- 
fendants sold  It  out  to  the  Key  Lumber 
Company.  X  don't  know  how  much  of  the 
timber  was  cut  by  defendants  nor  how  much 
by  the  Key  Lumber  Company.  The  timber 
on  tile  whole  lot  was  worth  about  $400.  I 
know  that  defendants'  b&uSa  cut  most  of  the 
tlmbw  that  was  cut  off  the  lot  in  dispute." 
W.  W.  Harrell  tesUfled:  "Lot  number  201 
is  in  Dodge  county.  Don't  know  whether  it 
was  in  Dodge  or  Telfair  before  Dodge  was 
formed.  I  was  one  of  those  who  purchased 
the  land  from  WlUhun  8.  Pope,  Jr.  I  never 
saw  any  nuanber  of  the  firm  of  McDonald, 
Pope  &  Co..  and  do  not  know  who  com- 
posed it  We  got  the  deed  from  Winiam  S. 
Pope,  Jr.,  and  at  the  same  time  received 
from  them  the  original  grant  In  evidence. 
William  S.  Pope  gave  plat  and  grant  to  the 
lot  In  dispute,  with  plat  and  grants  to  all 
others  made  to  himself  and  others,  just  re- 
ferred to.  William  S.  Pope,  Jr.,  was  heir 
of  William  S.  Pope.  Sr.,  by  reputation  in  the 
family.  I  never  saw  any  one  of  the  family 
except  him.  He  represented  lilmseif  to  be 
the  son  of  W.  9.  Pope,  Sr."  Defendants  mov- 


ed  f or  a  ncawuit,  but  the  motion  was  over- 
ruled. No  further  evidence  was  introduced, 
and  the  court  charged  the  Jury  that  plain- 
tiff had  shown  sufflclent  title  to  recover, 
and  that  the  sole  question  for  them  to  paaa 
upon  was  the  amount  of  the  damages;  and 
then  proceeded  to  give  in  charge  the  law 
in  reference  to  damage  and  tresimss.  To 
this  instruction  and  to  the  otb&e  stated  rul- 
ings defendants  exceirted. 

E.  A.  Smith,  E.  Herrman,  and  W.  B.  Coffee, 
for  plalntiirs  in  error.  J.  E.  Wooten,  for 
defendant  in  error. 

PEB  OUBZAM.   Judgment  reversed. 


(»  Ga.  ?73> 

PU8ET  et  aL  v.  McELVEBN  GOMHI88IOM 
CO. 

(Supreme  Court  of  Georgia.  Jane  30,  1894.) 
CoNTHACT  or  Sale  —  Brback  bt  Bbi;lbr— ficrn- 
oiixor  or  Dia.AaATioK— Aij.KaATioa  ow  Dtr 
VAXD— Time  for  Pbrfobhaxcb. 

By  the  contract  as  alleged  in  the  declara- 
tion, delivery  by  the  Belleie  and  payment  by  the 
purchasers  were  to  be  concurrent  acts;  and 
no  specific  time  for  perfonnance  by  either  party 
being  alleged,  and  the  decUratioD  being  sUent 
as  to  any  demand  upon  the  defendants  for  de- 
livery, or  any  refusal  to  deliver,  or  any  offer 
of  payment  or  tender  of  the  nurdiase  money, 
and  as  to  any  readiness  or  willingneas  of  the 
plaintiffs  to  perform  on  tfadr  part,  the  declara- 
tion set  fortn  no  complete  cause  of  action,  and 
it  waa  error  to  overrule  the  demurrer.  To  al- 
lege merely  tliat  the  defendants  failed  to  deliv- 
er at  the  time  specified,  no  time  in  fact  being 
specified,  is  not  sufficient,  in  the  absence  of  oth- 
er requisite  allegations,  to  set  forth  any  breach 
of  the  contract  on  their  part 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
J.  L,  Sweat,  Judge. 

Action  by  Pusey  &  Co.  against  the  McEl- 
veen  Commission  Company.  Judgment  for 
plalntifiFs,  and  defendants  bring  error.  Re- 
versed. 

Johnson  &  Johnson,  tor  plahitlfCs  In  error. 
F.  H.  Harris  and  J.  L.  Harris,  for  defend- 
ants In  error. 

8IMM0N8,  J.  The  plalnUffs  sought  to  re- 
cover upon  an  alleged  breach  of  extract  by 
the  defendanta  In  falling  to  deliver  a  certain 
quantity  of  bay  which  th^  had  agreed  to 
s^  and  driver  to  the  ^alnUflrs  at  Avwdal^ 
Pa.,  to  be  loaded  upon  a  vessel  at  Philadel- 
phia, chartered  biy  the  plaintiffs  for  the  pur- 
pose of  bringing  the  hay  to  Brunswick.  Ac- 
cording to  the  allegations  In  the  declaration, 
the  deUvwy  of  the  hay  by  the  de^mdants, 
and  paymoit  therefor  by  the  plaintilla,  were 
to  be  concurrent  acts.  The  declaration  does 
not  allege  any  spedflc  time  for  performance 
by  the  parties  on  either  side,  and  la  ailoit 
as  to  any  demand  upcm  the  defendants  for 
d^very,  or  any  refusal  to  deliver,  or  any  of- 
fer of  payment  or  tender  of  the  purchase 
money,  and  as  to  any  readiness  or  willing^ 
ness  of  the  {dalntiffs  to  perf<»m  (n  tbeir 
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part.  This  Mng  so,  tiiedeclanLtlon  CE^led  to' 
set  forUi  a  ccnnplete  canse  of  action,  and  tlie 
court  erred  In  overruling  the  demnrr^. 
"Where  two  acts  are  to  be  done  at  the  same 
time,  as  where  (me  agrees  to  sell  and  deliver, 
and  the  othw  to  recelre  and  pay,  in  an  action 
for  the  nondelivery  It  is  necessary  for  the 
plaintiff  to  aver  and  prove  a  readiness  to  pay 
4m  his  part,  wheth^  the  other  puty  was  at 
the  place  ready  to  deliver  or  not"  If  no 
time  for  drilvoy  is  q»eclfled  In  the  contract, 
a  demand  and  refusal  must  be  alleged.  Ttie 
allegation  that  the  defendants  foiled  to  de> 
liver  "at  the  time  spedfled,"  thne  being  no 
oth«-  allegation  showing  that  any  time  was 
In  fact  specUled  In  the  contract.  Is  not  snffl- 
4dent  In  the  absence  of  other  requisite  alle- 
gatloiu,  to  set  forOi  a  breach  of  the  contract 
See  Blggers  v.  Pace,  6  Ga.  171;  Ho^kias  v/ 
Newton,  10  Oa.  660,  565;  Bruce  v.  Crews,  80 
Ga.  544  (3),  548:  Allen  v.  Hot1iB,  -81  Ga.  148, 
147;  AI&xw.  Code  PI.  (1892  Ed.)  p.  81,  and 
cases  cited  In  note  1.   Judgment  reversed. 


(94  Oa.  884) 

BUSSET  et  ai.  v.  DODGE. 

(Supreme  Court  of  Georgia.    Aug.  29.  1S94.) 

Suit  as  to  Laxd  —  EviDiirfCE  op  Tm^B  —  Jitdq> 
uasT  AOAixeT  Tbibd  Fbkboh— Comvbt- 
AKOK  sr  HeiKs  diidsb  Decree. 

1.  Where  the  title  of  the  plainti£f  iu  a  suit 
touching  laud  has  to  be  made  oat  in  order  for 
him  to  recover,  and  it  consiets,  according  to 
his  own  showing,  of  a  lengtliy  chain  of  conTcy- 
ances,  the  record  of  a  decree  iii  favor  of  one  of 
bis  predecessors  id  title  aiding  or  supplying  a 
particular  link  in  the  chain  is  competent  evi- 
aence  in  his  behalf,  though  the  defendant  in  the 
suit  on  trial  vras  not  a  party  to  the  suit  in 
which  the  decree  was  rendered.  But  aUhoii^h 
the  record  of  the  decree  recite  Oie  perfect  links 
in  the  diain,  and  it  was  necessary  for  them  all 
to  appear  in  order  to  obtain  the  decree,  the 
reooni  will  not  suffice,  as  ncainF^t  a  stranger,  to 
prove  any  of  these  links;  it  will  serve  only  to 
aid  or  supply  the  particular  link  which  wi^out 
the  decree  would  be  defective  or  absent  As 
to  the  other  links,  the  record  of  the  decree 
indicates  on  its  face  the  existence  of  better  evi- 
dence than  the  decree  affords,  and  tliis  better 
evidmce  must  be  produced  pr  accounted  for. 

2.  Heirs  who  are  shown  by  a  decree  to 
have  DO  Intereiit  can  convey  none  save  as 
against  themselves  and  their  privies,  though  the 
decree,  for  the  purpose  of  efltopping  them  and 
disarming  them  of  nil  pretext  of  o<n'uershiQ,  or- 
ders them  to  convey. 

3.  If  the  cii«e  of  Dodge  v.  Spiers.  11  S.  E. 
©10,  85  Ga.  585,  was  correctly  decidrd.  it  was 
because  the  defendant  therein,  by  introducing 
and  relying  on  the  deed  to  Colby,  Chase,  and 
Crocker,  subjected  himself  to  be  treated  as  in 
privity  with  their  Iteirs,  who  were  parties  to 
tlie  decree,  and  against  whom  the  decree  itself 
established  a  perfect  equity  by  requiring  them 
to  convey  to  the  plaintiff.  Except  in  so  far  as 
that  case  is  supportable  upon  this  distinction 
between  it  and  the  present  case.  It  cannot  be 
adhered  to  or  followed. 

(Syllabus  by  the  Court.) 

Error  from  superior  oonrt,  Dodge  coun^; 
C.  G.  Smith.  Judge. 

Petition  by  Nonnan  W.  Dodge  againat  T. 
y.  &  G.  p.  Bnssey  to  restrain  th&  cutting  <rf 
timbor,  and  for  dajuages  for  timber  already 


cM,  and  askhig  that  th^  title  claimed  by  de- 
{mdants  to  the  land  be  dedared  void  and 
canceled.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 

The  following  is  the  offidal  report; 

Norman  W.  Dodge,  by  his  petition,  alleged 
that  he  ms  the  owner  in  fee  simple  of  lot 
187  in  the  Ninth  district  in  Telfair  county, 
and  lUl  the  timber  thereon,  having  a  perfect 
chain  of  title,  originating  in  a  t^t  and  grant 
from  the  state  of  Georgia  to  Pexex  J.  Wil- 
liams; that  the  timber  on  said  lot  Is  wMtb 
$1,000;  that  T.  Y.  &  G.  P.  Bussey,  a  part- 
nmhlp,  acting  under  some  pretended  and 
fraudulent  claim  of  title,  have,  withoutf  any 
warrant  m  authtnd^,  trespassed  nptm  the 
land,  and  cut  and  carried  away  and  appro- 
priated to  Oielr  own  use  about  half  the  tim- 
her  thereon,  to  petltlontf's  damage  81.000, 
and  are  atlll  cutting  timber  on  the  lot,  and, 
unless  enjoined,  will  In  a  short  time  cut  and 
carry  away  all  of  it  FeUtlouer  prayed  that 
defendants  be  enjt^ed  from  further  cutting 
and  carrying  away  or  interfolng  with  the 
timber;  that  petitioner  might  recover  friHU 
defendant  such  sum  as  he  might  prove  they 
tiad  damaged  him  for  the  timber  they  had  al- 
ready cut  on  the  land;  that  defendants  be  re- 
quired to  produce  th^r  pretended  title  to  the 
land  or  timber;  that  the  same  might  be  de- 
creed to  be  fiundulent  and  void,  and  to  be 
canceled;  and  for  gmaral  reUoC.  The  ab- 
stract of  title  attached  to  the  petition  was: 
Plat  and  grant  frtMU  the  state  to  Peter  J.  Wll- 
Ilsjns  to  Uie  lot  In  question;  certified  copy  of 
the  deed  from  Williams  to  Colby.  Chase,  and 
Crocker,  dated  February  28,  1^4,  conveying 
said  lot  with  others;  affidavit  of  Norman  W. 
Dodge  as  to  the  loss  of  the  cuii^nal  of  this 
deed;  decree  of  the  T7nlted  States  drcnlt 
court,  Southern  district  of  Georgia,  In  the  case 
of  Dodge  V.  Bclggs,  27  Fed.  160,  decreeing  the 
title  to  said  lot,  with  others.  In  George  £. 
Dodge;  and  deed  ^m  Oe<ffge  S.  Dodge  to 
Nonnan  W.  Dodge,  conveying  said  lot  with 
othors  since  said  decree.  The  record  con- 
tains no  answer  of  defendants.  There  was  a 
verdict  for  plaintlfT  for  $150,  whereupon  the 
court  rendered  judgment  for  plaintiff  for  that 
sum  as  damages  against  defendant,  and  a 
decree  for  perpetual  Injunction  against  de< 
fendants.  Defendants  moved  for  a  new  trial, 
which  motion  being  overruled,  they  excepted. 

Upon  the  trial,  plaintiff  Introduced  the  pa- 
pers set  forth  In  his  abstract  of  title  and  other 
evidence.  No  evidence  was  introduced  by 
defendants,  nor  was  there  any  evidence  at  all 
as  to  what  they  based  their  claim.  If  any,  up- 
on, except  that  one  of  the  plaintifTs  witnesses 
testified  that  he  went  to  one  of  defendants, 
and  demanded  that  lie  (defendant)  quit  cut- 
ting the  timber  on  the  lot,  aod  Bussey  replied 
he  would  not  do  so,  that  he  had  bought  the 
land  from  Mark  Rawlins,  and  intended  to  cut 
the  tlmt>er.  The  motion  contained  the  gen- 
eral grounds  that  tlie  verdict  was  contrary  to 
law,  evidence,  etc.;  also,  because  the  court 
erred  In  admitting  (over  objection  of  def end- 
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antB,  npon  the  groaads  that  the  same  was  ir- 
relevant, In  that  tt  did  uot  shed  any  Ugbt  on 
the  case  being  tried,  and  waa  Illegal,  In  that 
defendants  were  not  parties  or  prlriea  there- 
to, and  not  bound  by  the  recitals  therein,  and 
against  whom  the  recitals  therein  were  not 
evidence,  and  that  said  recitals  were  not  evi- 
dence, the  deeds  being  the  highest  and  best 
evidence  of  the  execution)  the  record  and  de- 
cree in  the  case  ot  Dodge  v.  Briggs,  supra, 
by  the  circuit  court  of  the  Sonthon  district 
of  Oetnigla,  ccmslstlng  of  the  bill  filed  in  said 
cause,  amendment  thM«to,  answers,  orders, 
etc^  and  decree  therein.  The  bill  was  Insti- 
tuted by  Qeorge  E.  Dodge  against  Hall, 
Briggs,  and  Sleeper,  against  the  belrs  at  law 
of  Colby,  Clias^  and  Crocker,  and  many  other 
parties  defendant  The  defesidanta  In  the 
presoit  cause  do  not  aK>ear  to  Iiave  been 
named  among  said  parties  defendant,  nor  was 
Mark  Rawlins.  The  blli  alleged  that  George 
E.  Dodge  was  the  owner  of  large  tracts  of 
land  in  Oeoi^ia,  auHmg  which  was  the  lot  of 
land  In  dilute  in  this  case;  that  the  title 
ot  Dodge  originated  In  tbe  grants  from  the 
state  to  Petor  J.  WlllUuns;  deed  from  Wil- 
liams to  Colby,  Chase,  and  Crocker,  Febru- 
ary 28,  1834;  deed  from  Colby,  Chase,  and 
Crocker,  as  agents  of  the  Georgia  Lumber 
Company,  to  sMd  company,  January  S,  1835; 
deed  from  Qeorgta.  Lumber  Company  to  the 
state  of  Indians,  September  2A,  1842,  etc  with 
various  deed%  acts  of  the  legtelatnre,  powers 
of  attom^s,  etc.,  down  to  Oeorge  B.  Dodge. 
Various  ailc^tlona  wore  made  as  to  a  con- 
spiracy on  the  part  of  Brig^  Hall,  and 
Sleeper  with  persons  claiming  to  be  heirs  at 
law  of  Colby,  Gliaae,  and  Crocker  to  deprive 
oomplalnant  of  the  lands;  that  Briggs,  Hall, 
and  Sleeper  procured  powers  of  attorney  from 
said  alleged  hehrs  at  law,  and  Induced  Inno- 
cent and  Ignorant  people  to  purchase  lots  of 
land  or  timber  thereon,  etc.;  that  many  of 
the  other  defmdants  were  persona  who  had 
been  trespassing  on  the  hind,  and  destroying 
and  using  the  timber,  etc.  The  decree  was, 
■o  f u  as  seems,  material.  The  deed  made 
Willlama  to  Colby,  Chase,  and  Crocker, 
dated  Febmary  28,  1884,  was  taken  by  them 
as  agents  of  the  Georgia  Lumber  Company, 
and  the  lands  ther^n  mentioned  paid  for  by 
money  of  stdd  company,  and  Colby,  Chase, 
and  Crocker,  by  thdr  deed  of  January  5, 1835, 
ccnveyed  to  the  Georgia  Lumber  Company, 
under  wbom  complainant  claims  title,  all 
right,  title,  and  Interest  in  said  lands  men- 
tioned In  tbe  deed  of  Williams,  as  appears  by 
said  deed  and  the  proofs  made  In  this  case; 
and  neither  Colby,  Chase,  and  Crocker,  nor 
their  heirs,  nor  those  claiming  under  them, 
have  any  title  or  interest  therein;  and  But- 
ler, G<dby.  or  their  agents,  or  the  attorneys, 
or  Briggs  and  Sleeper,  are  not  entitled  in 
equity  to  claim  control  or  to  Interfere  with 
said  lands;  and  Butler  and  said  heirs  at  law 
and  all  the  defendants  to  the  bill  claiming 
under  th«n  are  directed  to  «cecute  their  deed 
to  complainant  to  all  the  right,  title,  and  in- 


terest which  th^  or  each  of  them' have  in  the 
lands,  or  any  part  thereof.  That  all  the  pow- 
ers of  attorney  made  by  the  heirs  ct  Colby, 
Chase,  and  Croclcer.  or  any  of  them,  to  Briggs. 
Hail,  and  Sleeper,  or  either  of  them,  rating 
to  the  lands,  or  any  part  of  them,  and  all 
deeds,  leases,  and  other  conveyances  by 
Briggs,  Hall,  and  Sleeper,  or  any  of  them, 
under  such  power  of  attorney,  and  any  deeds, 
leiwes,  and  other  conveyances  of  said  heirs  at 
law,  or  any  of  them,  to  the  land,  or  any  part 
th»«of,  are  decreed  to  be  cancded  as  against 
the  title  of  complainant  And  that  said  heirs 
at  law  and  their  attorneys  In  fact,  said 
Briggs,  Hall,  and  Sleeper,  and  each  of  them, 
and  Butler,  and  the  agents  of  each  and  all  of 
them,  are  perpetnaliy  enjoined  from  claiming 
the  lands  ac  any  part  thereof,  ox  attempting 
to  convey  the  same,  or  leatfng  ta  incumber- 
ing or  in  any  wise  interfering  with  or  tres- 
passing npon  the  same. 

St.  A.  Smltti,  for  plalntlfFs  in  errw.  De 
Lacy  A  Blslu^  and  Hill,  Harris  &  Birch,  for 
def  radant  in  error. 

PBB  CURIAM.   Judgment  ravened. 


(N  oa.  n7> 
FISHER  V.  GEORGE)  S.  JONES  00. 
(SnpTMoe  Court  of  Georgia.  April  2B»  1801) 

FouoLOSDRB  ow  Cbattbi.  Uoktoaob— QuABmiia 

Fi.  Pa,— Paymbst— Etidehcs. 

1.  Where  the  levy  of  a  mortgage  &.  fa.  em- 
braced numerous  artidce  of  personal  property, 
it  was  no  cause  for  qua^ng  the  fl.  ».  or  for 
excluding  it  from  evidence,  with  the  entry  of 
levy  thereon,  that  the  description  of  a  few  of 
the  articles  varied  In  the  entry  of  levy  from  tbe 
tcrmB  of  description  embraced  in  the  fi.  fa.  and 
mortgage.  The  levy  may  have  been  bad  as  to 
some  of  the  property,  bat  was  undonbtedly  epoA 
as  to  the  residue,  since  the  levy  conformed  to 
the  descriptive  terms  used  and  set  forth  by  the 
defendant  himself  in  the  mortgage. 

2.  A  idea  of  payment  may  be  supported  by 

fiarol  evidence  that  promissory  notes  were  de- 
ivered  and  accepted  In  paymoit,  without  isro- 
ducins  such  notes  or  accounting  for  thdr  non- 
prodactioo. 
(Syllabus  by  the  Court) 

Error  from  superl<»-  court,  WUcox  county; 
C.  C.  Smith,  Jud^e. 

Action  by  George  S.  Jones  Company 
against  A.  K.  t^lsher  to  foreclose  a  mort- 
gage. Affidavit  to  Illegality  filed.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Revei-sed. 

E.  H.  Cutts  and  E.  H.  Williams,  for  plain- 
tiff in  error.  E.  A.  Smltli,  for  defendant  in 
error. 

SIMMONS,  J.  1.  A  mortgage  given  by 
Fisher  to  tbe  Jones  Company  on  certain  p^ 
sonalty  was  foreclosed,  and  the  mortgage  fi. 
fa.  levied,  and  Fisher  filed  an  afQdavit  of 
illegality.  In  which  he  alleged  that  be  was 
not  Indebted  in  any  amount  on  the  mortgage, 
it  having  been  long  since  paid  In  full,  and 
canceled;  that.  In  1891  or  1892,  Wlshart, 
Mayfield  &  Mobley  bought  of  the  defendant 
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the  property  covered  by  the  mortgage,  the 
wnalderatloa  of  me  sale  being  that  the  par- 
cbasera  were  to  give  their  DOtes  to  the  Jones 
Company,  and  take  up  the  defendant's  notes 
to  secure  which  the  mortgage  had  been  giv- 
en; and  that  this  arrangement  was  carried 
out,  the  Jones  Company  relinquishing  to  Wis- 
hart,  Mayfleld  &  Mobley  the  defendant's 
notes,  and  accepting  in  lieu  thereof  the  notes 
of  Wlshart,  Mayfleld  &  Mobley.  On  the  trial 
of  the  case  the  plaintiff  tendered  In  evidence 
the  mortgage  fl.  fa,,  and  the  defendant  ob- 
jected, and  moved  to  quash  it,  because  the 
description  of  the  property  In  the  entry  of 
levy  was  Insufficient  The  description  In  the 
entry  of  levy  was:  "One  40  horse  power  en- 
gine, one  bolter,  one  25  horse  power  engine, 
and  5  beadblocka,  one  set  molding  complete, 
one  shaping  machine,  one  planer,  one  bnb- 
borlng  machine,  one  spoke  turning  machine, 
one  iron  lathe."  The  description  in  the  mort- 
gage and  in  the  fl.  fa.  was:  "One  40  horse 
power  engine  and  boiler,  one  25  horse  power 
engine,  one  sawmill  complete,  one  shaping 
machine,  one  planing  machine,  one  hub-saw- 
ing machine,  one  spoke-turnlng  machine,  two 
iron  lathes."  It  will  be  observed  that  the 
levy  embraces  numerous  articles  of  personal 
property,  and  that  as  to  a  few  of  these  the 
description  In  the  entry  of  levy  varies  from 
the  terms  of  description  contained  In  the  fl. 
fa.  and  mortgage;  but  we  do  not  think  this 
would  authorize  the  court  to  quash  the  fl. 
fa.,  nor  to  exclude  it  as  evidence.  If  the 
levy  embraces  any  articles  not  described  In 
the  mortgage  and  fl.  fa.,  it  Is  bad  as  to  them, 
but  it  is  certainly  good  as  to  the  residue, 
since  the  levy  conforms  to  the  descriptive 
terms  used  and  set  forth  by  the  defendant 
himself  in  the  mortgage. 

2.  The  defendant  offered  to  prove  (1)  that 
a  sale  of  the  mortgaged  property  was  made 
by  plaintiff's  consent  to  Wlshart,  Mayfleld  & 
Mobley,  and  that  plaintiff  accepted  the  notes 
of  Wlshart,  Mayfleld  &  Mobley  for  the  pur- 
chase price  in  lieu  of  the  note  and  mortgage 
involved  in  the  present  suit;  (2)  that  the 
plaintiff  admitted  that  he  had  received  other 
notes  in  lieu  of  the  note  and  mortgage  sought 
to  be  foreclosed,  and  accepted  said  notes  in 
settlement  of  the  note  and  mortgage  of  the 
defendant,  and  had  thereby  released  defend- 
ant from  the  note  and  mortgage  sought  to  be 
foreclosed.  The  plaintiff  objected  on  the 
ground  that  the  notes  claimed  to  have  been 
80  accepted  were  the  best  evidence,  and  the 
objection  was  sustained.  Error  is  assigned 
on  each  ruling  so  made.  We  think  the  court 
erred  in  sustaining  this  objection.  A  plea 
of  payment  may  be  supported  by  parol  evi- 
dence that  promissory  notes  were  delivered 
and  accepted  In  payment,  without  producing 
the  notes  or  accounting  for  their  nonproduc- 
tion.  If  the  defendant  had  alleged  and  of- 
fered to  prove  that  he  had  paid  the  notes  and 
mortpage  in  bank  bills  or  gold  coin,  the  court 
certainly  would  not  have  required  him  to 
produce  the  identical  bills  or  coin.   The  de- 


fendant did  not  propose  to  go  into  the  con- 
tents of  the  notes,  but  merely  proposed  to 
prove  the  fact  that  notes,  had  been  accepted 
by  the  plaintiff  In  lieu  of  the  note  and  mort- 
gage which  the  plaintiff  was  then  seeking  to 
enforce,  and  that  the  plaintiff  had  thweby  re- 
leased the  defendant  from  his  obligation. 
Judgment  reversed. 


(93  Oa.  630) 

MILLER  V.  BAST  TENNESSEE.  V.  8c.  G. 
BY.  CO. 

(Supreme  Court  of  Georgia.    March  26,  1804.) 
Action  aoaikbt  lUitnuiD  Company— Injurt  to 
FAsassesE  —  Stoppibo  OoTSini  or  Station  — 

ATTSim  TO  AUOHT  —  CONTaiSDTORT  NSOLC- 
OKKGK. 

This  case,  tinder  the  evidence,  is  not  quite 
clear  enough  to  warrant  the  trial  court  in  grant- 
ing a  nonmit  Whether  the  railway  company, 
having  stopped  tiie  train  immediately  after  the 
conductor  called  out  the  station,  failed  in  ex- 
traordinary diligence  towards  the  plaintiff  by  not 
warning  him  that  the  station  had  not  been  reach- 
ed, so  as  to  prevent  him  from  alighting  In  the 
darkness  of  the  niprht  at  an  unsafe  place,  and 
whether  the  plaintifif,  a  youth  of  17  years,  was 
negligent  in  ho  alighting  without  first  assuring 
himself  that  the  station  had  been  reached  or 
that  the  place  was  safe,  are  questions  mora  prop* 
er  for  suDmisslon  to  a  Jury  than  for  determina- 
tion by  the  court  on  a  motion  for  a  tumsnlt. 
(Syllabna  by  the  Conrt) 

Error  from  superior  coart,FU^  ootmty;  W. 
M.  Henry,  Judge. 

Action  by  Charles  N.  Miller,  by  next  friend, 
agaiii.:.  ::.e  East  Tennessee,  Virginia  A  Geor- 
gia r.a!Mray  Company.  Judgmoit  for  defend- 
ant, and  plaintiff  brings  error.  Reversed. 

Dabney  &  FonchA  and  J.  B.  Foocfad,  for 
plalntur  In  emw.-  McOatdm  A  Sbninate  and 
HosklnsoD  &  Harris  tor  defendant  in  errcr. 

SIMMONS,  J.  Miller,  a  youth  of  17  years, 
was  a  passenger  on  the  defendant's  train  from 
Rome  to  Cave  Spt^ng.  As  the  train  ap- 
proached Gave  Spring,  the  usual  signal  of  ap- 
proach to  the  station  was  blown  by  the  whis- 
tle of  the  locomotive,  and  shortly  thereafter 
the  conductor  came  into  the  car  where  the 
plaintiff  was,  and  called  out  "Cave  Spring,'* 
twice,  and  then  went  out  of  the  front  door. 
The  plaintiff  arose,  and  went  to  the  rear  door 
of  the  car,  supposing  the  train  was  about  to 
stop  at  the  station.  It  stopped  about  200 
yards  before  reaching  the  station.  It  was 
about  10  o'clock  at  night.  The  night  was 
dark  and  drizzly,  and  the  train  was  late.  As 
soon  as  the  train  stood  still,  the  plaintiff, 
thinking  it  was  at  the  station,  stepped  off  In 
the  darkness,  and  fell  Into  a  ditch  sloping  off 
from  the  ends  of  the  cross-ties,  and  was 
thereby  seriously  injured.  These  facts,  with 
the  others  which  appear  in  the  record,  it  Is 
true,  do  not  make  a  very  clear  case  for  a  re- 
covery against  the  railroad;  but  whether  the 
conductor  failed  In  extraordinary  diligence  In 
not  warning  the  plaintiff  that  the  station  hod 
not  been  reached,  so  as  to  prevent  him  from 
alighting  In  the  darkness  of  the  night  at  an 
unsafe  place,  and  whether  the  plaintiff  was 
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negligent  In  so  allgliting  without  first  assur- 
ing himself  that  the  station  had  been  reached 
or  that  the  place  was  safe,  were  questions 
more  proper  for  submission  to  a  Jury  than  for 
determination  by  the  court  on  a  motion  for 
nonsuit  In  cases  of  this  kind,  where  the 
right  to  recover  is  doubtful,  it  is  the  better 
pracUce  to  leave  the  matter  to  be  passed  up- 
on by  the  jury.  The  Jury  Is  the  tribunal  up- 
on which  the  law  Imposes  the  duty  of  deter- 
mining doubtful  questions  of  fact  See  Wood 
V.  Railroad  Co.,  84  Ga.  3C3, 10  S.  E.  967;  Bay, 
Neg.  Imp.  Dut  pp.  139.  141,  S  47,  citing  Rail- 
road Go.  T.  Van  Horn,  38  N.  J.  Law,  133,  and 
other  cases,  In  which  the  facts  were  some- 
what similar  to  those  presented  in  the  case  at 
bar.   Judgment  reversed. 


(»4  Oa,.  W) 

DRIVER  V.  DRIVER  et  al. 
(Sn^ms  Oonrt  ai  Georgia.  March  26,  1894.) 

BVIT  rOK  AliMONT  —  PiSIDIlfO  AS  TO  Spboivio 
LaHD  — CoNBTBDCnON  AND  EffBCT  —  PbRTIOOB 
JCDQMBKT  TDK  TSMPORABI  AxiUOKT— LsTT  OS 

A  wife,  ia  her  suit  for  alimony,  having 
made  a  parchaser  from  her  husband  of  certain 
land  a  joint  defendant  with  him,  and  in  ber 
petition  haring  prayed  for  both  permanent  and 
temporary  alimony,  and  having  therein  at- 
tacked the  conveyance  of  ^e  land  as  fraudulent 
tiecause  made  to  defeat  her  claim  for  alimony 
and  prevent  its  collection,  and,  pending  the 
suit,  a  general  judgment  in  her  fkvar  living 
been  rendered  aminat  her  hasband  for  tempo- 
rary alimony,  without  any  adjndicatlon  touch- 
ing h«r  right  to  eubject  the  land  in  question  for 
its  payment,  and  an  execution  founded  opcm 
that  jadgment  having  been  issned  apainat  the 
hnabuid  alone  and.  levied  upon  some  of  the  land 
In  controversy;  In  resistance  to  which  levy  a 
daim  was  interposed  by  the  otber  defendant  in 
the  alimony  suit,  and  while  this  dajm  was  pend- 
ing a  final  decree  in  the  alimony  cnse  hnviDg 
been  rendered  upon  and  in  conformity  with  a 
verdict  of  the  jnry,  which  found  in  favw  of  the 
wife  as  permanent  alimony  a  certain  spedfic 
mxcA  ox  land,  which  parcel  embraced  one- 
fourth  of  the  particular  land  levied  upon  and 
claimed,  and  the  verdict  and  decree  bwng  silent 
touching  temporary  alimony,  and  touching  the 
Judgment  therefor,  l^e  levy,  and  the  claim  case, 
and  being  silent  also  as  to  the  purchaser's  right 
and  title,  the  result  was,  upon  a  proper  con- 
stmction  of  the  verdict  and  decree,  in  ftie  light 
of  the  pleadings  and  of  the  extrinsic  facts  above 
recited,  that  the  wife's  rightful  claim  against 
the  land,  as  between  her  and  the  purchaser 
thereof,  was  limited  to  so  much  of  the  land  as 
she  recovered  by  her  suit  for  alimony,  and 
that  tiie  balance  of  It  was  the  property  of  the 
purchaser,  free  from  alimooy,  both  permanent 
and  temporary.  Gonsequeutly,  upon  a  subse- 
quent trial  of  the  claim  case,  a  verdict  should 
have  been  rendered  for  the  claimant  as  to  three- 
fourths  of  the  premises  embraced  in  the  levy, 
and  it  was  error  to  direct  a  general  verdict  m 
favor  of  the  plaintiff  in  execution. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Writ  of  error  by  J.  W.  Driver  from  a  Judg- 
ment In  favor  of  Nancy  A.  Driver  and  othm. 

John  S.  Edwards  and  W.  F.  Brown,  for 
plaintiff  in  error.  Adamson  &  Jackson  and 
S.  L.  Craven,  for  defendant  in  error. 

PER  CUBIAU.   Jadgment  reversed. 


(H  Oa.  53» 

BEWICK  LXTHBER  GO.  v.  HALL. 

(Supreme  Court  of  Oeo^la.  April  SO,  18M.> 

Chobb  lit  ACTIOX— Absiokabilitt— AcTioir 
Thbrsok. 

A  written  instrument  in  these  terms, 
"Credit  cheek.  $6.50.  Nnmber  687.  February 
20th,  1891.  issued  to  Aaron  Hattan.  Not 
transferable.  Payable  on  demand.  In  merchan- 
dise, by  Bewick  Lumber  Company.  Johason- 
ville,  Georgia.  G.  B.  M<mroe,  — is  a  chose  In 
action  arising  upon  contract  By  section  22M 
of  the  Code,  all  chosea  in  action  arising  upon 
contract  are  assignable  so  as  to  vest  the  title 
in  the  assignee.  Therefore  this  instrnment  is 
assignable,  and,  the  same  having  been  assigned 
in  writing  by  Aaron  Hattan  to  H.  A.  Hall,  the 
latter  can  maintain  an  action  upon  It  In  bis  own 
name,  after  c<Hnpliance  with  tne  terms  of  0ie 
act  of  December  28,  1888,  touching  pumeot  in 
cash  of  checks,  script,  or  other  written  srri- 
dences  irf  indebtedness  for  wages. 
(Syllabus  by  the  Court) 

Error  from  6iq>ertor  court,  AppUiv  coun- 
ty; J.  L.  Sweat  Judge. 

Actlcm  by  H.  A.  Hall  against  the  Bewick 
Lumber  Company.  Judgment  fbr  plaintUt,. 
and  defendant  brings  error.  Affirmed. 

G.  J.  Holton  &  Son  and  A.  a  Wright,  for 
plaintiff  In  error.  Graham  ft  Park^,  for  de- 
fendant In  error. 

PBB  CURIAM.   Jadgment  affirmed. 


(»  0*.  7IB> 

VALENTINE  et  al.  v.  STAFFORD  et  aL 
(Supreme  Court  of  Georgia.   April  30,  1894.) 
Bale  o»  Execution— Disiribotjon  ov  Pboobbds 

— PROCBnUBV. 

Upon  a  rule  against  an  officer  to  dis- 
tribute money,  the  court  under  a  mlsappreben- 
eion,  having  proceeded  with  the  trial,  and  al- 
lowed contesting  claimants  to  introduce  evi- 
dence when  there  was  really  no  issue  of  fact 
on  the  record,  should,  upon  discoverinff  the  mis- 
take, have  allowed  an  issue  to  be  written  out 
tendered  and  filed,  instead  of  ruling  out  all  the 
evidence  received,  and  directing  a  verdict  in 
favor  of  some  of  the  contestants  and  agaiast  an- 
other, solely  on  the  apparent  merits  as  shown 
by  the  documents  presented  by  the  respective 
parties  as  the  foundation  of  their  liens  on  the 
fund. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Glynn  coimty; 
J.  L.  Sweat  Judge. 

Prom  an  order  of  distribation  on  aecntlon 
sale,  Valentine  &  Brown  bring  error.  Be- 
versed. 

Crovatt  &  Whitfield,  for  plaintiff  In  error. 
D.  W.  Krauss,  for  defendants  In  error, 

SIMMONS,  J.  A  constable  sold  certain 
property  under  legal  process,  and  there  were 
a  number  of  claimants  to  the  fund  arising 
from  the  sale,  among  whom  were  the  plain- 
titts  In  error.  A  rule  to  distribute  the  fund 
was  brought  against  the  constable,  and  the 
case  was  submitted  to  a  jury.  After  all  the 
evidence  offered  by  the  parties  at  Issue  had 
been  submitted  to  the  Jury,  and  full  argu- 
ment had  been  made  to  the  jury  by  counsel 
for  all  the  parties,  the  Jndge  discovered  that 
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flte  iBsoM  bsd  not  been  reduced  to  wrltliig; 
and  that  there  was  notbUttr  except  the  ser- 
«rEl  processes  ctalmlrig  the  -fond  before  the 
•joart  for  Its  consideration.  He  thereupon 
determined  that  he  alone  was  aothorlzed  to 
4eclde  the  case,  and  he  directed  the  jury  to 
render  a  Terdlct  for  certain  oC  the  daimants. 
Counsel  for  the  plainttffs  In  wror  regoested 
the  court  to  be  allowed  to  rednoe  the  Issues 
to  writing,  In  order  that  the  caae  might  pro- 
ceed to  verdict  and  judgment  The  court 
refused  to  allow  this,  and  ordered  the  Jury 
to  retom  a  verdict  as  above  stated.  We  think 
the  coort  ought  to  have  granted  this  request 
It  would  have  tiUnn  but  a  tew  moments  to 
reduce  the  iBsnes  to  writing,  and  It  appears 
to  have  bera  as  much  the  mistake  of  the 
eonrt  as  of  counsel  that  the  case  proceeded 
to  trial  without  this  havbig  been  done.  The 
record  dlsdoses  that  some  of  the  parties 
dftlmlTig  this  fond,  and  who  were  deprived 
of  It  by  the  action  of  the  court;  had  meri- 
torious dalms  upon  the  fund;  and  for  this 
reason  alone,  If  for  no  other,  the  court  ought 
to  have  allowed  the  Issues  to  be  made  up  and 
the  Joiy  to  pass  upon  them.  Instead  of  ruling 
out  all  the  evidence  which  had  been  received 
IV  to  that  time,  and  directing  a  verdict  In 
fiivor  of  some  of  the  claimants  and  against 
othersL   Judgment  reversed. 


<n  da.  727) 

LANCASTER  r.  LEWIS  et  aL 

(Supreme  Coort  of  Geor^    April  80, 1894.) 

Cuius  asainst  Decedent's  Estate— Consouda^ 
tio:t— ACabshalihg  Asssts— Bohds  or 
Aduikistbators. 

1.  "When  a  large  number  of  snlta  have  tieen 
bnnight  agninst  the  admlniatimtor  of  an  Insol- 
vent estate,  to  all  of  which  he  has  the  common 
defense  of  plene  administraTit  praeter,  and  an 
application  for  a  homestead  la  the  lands  of  the 
intestate  la  jwnding,  and  there  are  other  com- 
plications In  the  admJnistrati<m  of  the  estate 
which  do  Bot  affirmatively  appear  to  have  been 
brought  about -by  the  fault  of  the  administra- 
tor, notwithstanding  the  fact  that  some  years 
have  elapsed  since  the  grant  of  administration, 
a  petiti<Hi  to  conaolidate  all  the  salts  and  try 
them  together,  and  also  to  nuurshal  the  assets, 
and  decree  a  proper  distributioD  of  the  same  ac- 
cording to  the  legal  priorities  ezlsUng  among  the 
various  creditors,  has  equity  In  It  and  should 
not  be  dismissed  on  genial  demurrer. 

2.  Where  two  adminlstiators  execute  a  com- 
mon bond  as  sneh,  each  is  snrety  for  the  other; 
and,  where  one  of  tiirao  dies,  lUs  snrstyship  con- 
tiones  in  force  as  to  aubsequent  acts  of  the  sni^ 
vlvor. 

(Syllabas  by  the  Coort) 

Btrror  from  superior  court,  Pnlaskl  county; 
W.  H.  Fish.  Judge. 

Bill  by  J.  W.  Lancaster,  admlnlstntor, 
gainst  Lewis,  Lecmard  ft  Ca  and  others,  to 
mai'shal  assets.  Judgment  for  defendants, 
and  idalutlfT  brings  etfror.  Beversed. 

The  following  Is  the  official  vq>ort: 

Wflllams,  as  administrator  of  J.  0.  McCw- 
mlck,  filed  his  equitable  petition  against  Lew- 
Is,  Leonard  ft  Ca  and  others,  for  direction,  to 
marshal  assets,  etc.  The  case  afterwards  pro- 


ceeded la  the  name  of  Lancaster,  as  adminis- 
trator, as  plalntUE.  A  .demurrer  was  later> 
posed  to  the  petition,  which  demurrer  was 
sustained,  and  to  this  ruling  plaintiff  excit- 
ed. The  grounds  of  demurrer  wore:  (1) 
There  Is  no  equity  in  fb»  petition.  (2)  Mo 
sufficient  cause  is  shown  for  Injunction,  nor 
tar  ihe  Inteiposltlon  of  equity  powers. 
Thece  Is  an  ^mple  and  complete  remedy  un- 
der the  e«nmon-law  proceedings  alreac^  com- 
menced for  all  the  alleged  grievances  of  peti- 
tioner, and  a  resort  to  this  i^raceedlng  Is  whol- 
ly unnecessary*  (4)  Under  the  sta-tements  In 
the  petition,  the  assets  are  not  In  a  condltiua 
to  be  marshaled.  (S)  Petitioner  does  not 
show  that  he  Is  wltfaont  f&ult  on  his  part, 
there  being  no  allegathm  that  he  has  collected 
the  dd>ts  or  sold  the  property  of  the  estate, 
and  no  reason  given  why  this  has  not  been 
don&  The  petition  alleged:  Petitions  was 
aiqpolnted  administrate  of  the  estate  of  J.  C- 
McCormlcfc  ta  February,  1887.  The  estate 
was  appraised,  buAudlng  both  solvent  and  In- 
stdvent  dioses  In  actloo.  at  $6^965.42,  and  a 
large  amount  has  been  piOd  oat  tat  pe^ment 
of  just  debts  of  deceased,  and  In  paying  nec- 
essary e:q;>enBes  of  administration,  as  will  np- 
pear  by  reference  to  returns  and  vouchers  at- 
tached. J.  a  HcOwmtefc  and  U  B.  WUcok 
wwe  Joint  administrators  on  the  estate  of  M, 
J>.  WUon:  McCormlck  died  In  November, 
1886,  leaving  L.  B.  Wflcfa  sole  survlvlug  ad- 
ministrator of  U.  D.  Wilcox.  Whra  McOms 
mlck  died,  L.  B.  WUcox  was  pwfecfty  sol- 
vent laie  assets  of  If.  D.  Wilcox's  estate  had 
been  converted  Into  money,  and  L.  B.  Wilcox 
had  In  his  possesskm  98,470.09  tiuffeof.  Wben 
MoCormlck  died,  both  he  and  L.  B.  WUooz 
were  each  fully  able  to  reqiond  for  any  Just 
dalm  against  them,  for  all  amounts  due  the 
creditors  of  M.  D.  WUeox.  If  there  baa  been 
any  mlsnuinaBemait  or  devastavit  of  the  es- 
tate of  U.  D.  WflcoK,  It  was  after  the  death 
of  UcOormlck,  and  by  U  S.  Wilcox,  for 
which  McCormldc's  estete  Is  not  responsible^ 
McOormfck  was  always  ready  and  wllUng  to 
account  for  and  pay  over  all  the  assets  ot  H. 
D.  WUcox  In  his  peesessim  or  power  to  those 
entitled,  and,  since  McOormiers  deatii,  peti- 
tioner, as  his  administrator,  has  always  been. 
Said  amount  Is  $l,S51.7e,  with  interest  from 
June  1,  1886,  and  tills  amount  petitioner  Is 
wining  to  pay  over,  and  be  discharged  from 
further  liability.  To  av(rfd  a  multiplicity  of 
suite  and  unnecessary  oqpense.  It  Is  needfU 
that  tiio  matters  rahbraced  in  the  suite  bore- 
after  named  shall  be  determined  In  this  peU- 
tiou.  AU  said  suite  Involved  the  same  legal 
proposItlODS  and  the  same  defenses.  AU  the 
matters  pertaining  to  the  estate  of  M.  D.  WU- 
ecer  were  referred  to  an  andltw,  who  made 
his  report  to  Pnlaskl  supoior  court  April  S, 
1886;  and,  according  to  the  report  tiia«  was 
found  In  the  hands  of  the  administrators  f  5r 
022.7B.  Hie  repnt  was  made  13ie  Judgment 
ot  the  court  and  decree  rendered  thereon 
against  L.  B.  \racox,  surviving  administra- 
tor, at  the  November  term,  1880;  but  no 
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Ja^ment  or  decree  tbereon  has  ever  been 
made  aealnst  tiie  estate  of  McOormick,  nor 
against  petitioner  as  his  administrator.  Hiere 
are  now  pending  in  said  superior  camt  suits 
uptm  the  admlntstratlon  Ixmd  given  by  Uc- 
Cormlck  and  Ij.  B.  Wilcox  as  said  adminis- 
trates, varioos  suits  against  the  admbalstni^ 
tors  and  their  sureties,  naming  them  and  the 
amounts  for  which  brought  Undw  said  de- 
cree, h.  B.  Wilcox  dalms  ^49.70;  Lewis, 
I^eonaid  &  Go.  claim  fl40.SS,  O.  P.  Brown 
claims  upon  a  Judgment  r^d^ed  la  Houston 
superior  court  (t3ie  valldltr  of  -whi<^  petition- 
er denies)  1127.66,  with  interest  and  peti- 
tioner owes  attcnney's  fees  for  the  manage- 
ment of  said  estate,  |  y   In  addition  to 

ttalB,  Uory  n.  Williams,  as  next  Mend  and 
motlwr  of  Bebecca  McOormick  and  others, 
has  apidled  tor  homestead  and  exemption  out 
the  estate  of  J.  C.  McGormlck,  which  Is  now 
pending  in  the  court  ordinary  of  Pnlaskl 
county.  rPhese  cl^ms  ar«  largely  In  excess  of 
the  whole  of  the  asseto  of  HcGormlck's  estate. 
Petitioner  pr^s  tbat  be  be  allowed  to  marshal 
the  assets  of  said  estate;  that  the  aereral  eq- 
ultles  of  ttie  varlouB  dalmants  tiiereto  be  In- 
quired into  and  determined,  as  also  the  rights 
of  said  estate,  and  proper  direction  he  given 
him  as  to  the  distribution  thereof,  to  save 
himself  and  securities  harmless,  and  Insure  a 
propff  distribution  of  the  estate;  that  all  of 
said  parties  interplead,  and  hare  their  re- 
spective righto  adjusted  under  tiils  petition; 
that  all  said  common-law  suits,  as  well  as  the 
application  for  homestead,  said  fl.  fas.  and 
claims,  be  enjoined  from  proceeding  until  fur- 
ther order  and  decree  of  this  oonrt  Unless  a 
restrainli^  order  be  granted,  the  Injury  ap* 
pvdiended  will  be  done.  He  further  pra;« 
that  if  tjsy  necessary  parties  have  been  left 
ont,  npoD  ascertaining  them  they  may  be 
made  parties  hereto;  that  the  auditor's  report 
and  decree  referred  to  may  be  considered  part 
of  this  petition;  and  for  general  relief.  He 
further  alleges:  Lewis,  Leonard  &  Co.  hold 
against  the  estate  of  McOormick  a  fl.  fa.  for 
$466.82.  with  Interest  and  another  for  $87.10, 
with  interest,  claimed  to  be  a  prior  lien  upon 
the  assets  of  said  .estete.  but  may  not  be  If 
the  homestead  is  granted  and  said  suits  sus- 
tained. Tbese  fl.  fas.  were  obtained  against 
McDuflle  sad  McOormick  during  the  life  of 
McOormick,  and  McDuffie  ia  Insolvent 
Among  said  complications  and  conflicting 
datms,  petitioner  does  not  know  how  to  pay 
out  the  asseto  of  the  estate  with  safety  to 
hlmsdif  and  sureties.  All  the  claims  due  the 
estete  have  not  been  collected,  nor  all  the  real 
estote  sold,  and  he  does  not  know  the  amount 
that  will  be  realized  out  of  the  estete  for  dis- 
tribution. He  attaches  exempliflcatlon  from 
the  court  of  ordinary,  the  application  for 
homestead,  and  asks  leave  to  attech  other  ex- 
hibito  tfiould  they  become  necessary.  Process 
was  inayed  to  Lewis,  Leonard  St  Oo.,  L.  B. 


Wilcox,  adminlstntor  of'  M.  IK  Wlloox,  and 
many  other  parties. 

A.  0.  Pate  and  L.  0-  Ryan,  for  plaintiff  in 
errw.  J.  Watson,  J.  H.  Martin,  and  W.  L. 
Grlce,  for  defendante  In  error. 

SIMMONS,  X  1.  The  administrator  of  Mc- 
GormiclE  filed  his  eqniteble  petition  against 
Lewis,  Leonard  &  Oo.  et  al.  for  direction  to 
marshal  assets,  ete.  The  facto,  so  fAr  as  ma- 
terial, will  be  found  in  the  ofBdsl  r^rt  It 
B.VP6B.TB  that  the  asteto  was  insolvent  and 
that  a  large  number  of  suite  bad  been  brought 
against  tiie  administrator,  to  all  of  which  he 
bad  a  cwnuon  deteouBe  of  plene  admhilstnivlt 
I^raeter.  tben  was  also  an  ai^llcatlon  for  a 
lunneBtead  In  tbe  land  of  the  Intestete,  and 
there  were  other  oompUcati<«s  which  It  Is  im- 
necessary  to  mention  here.  These  complica- 
tions do  not  appear  to  have  been  brought 
about  by  any  fault  oa  the  part  of  Itie  admin- 
istrator, althoi^  several  years  bad  elapsed 
■tece  he  was  appohited.  He  petitioned  by  the 
present  suit  that  all  the  pending  suite  against 
him  might  be  consolidated  and  tried  togetho-, 
and  that  the  asseto  be  marshaled,  and  a  prop- 
er distribution  of  the  same  decreed,  according 
to  the  legal  priorities  existing  amoi«  the  va-^ 
rlouB  eredttors.  In  our  opInioB,  the  court 
erred  In  dlsmlsBlog  the  petition  for  want  of 
equity.  The  fActs  recited  show  a  suflOdait 
equity  to  have  authorized  the  court  to  retain 
the  petition,  and  grant  the  relief  prayed  for 
therein. 

2.  McConntck  and  L.'  B.  WIIcox^  were  Joint 
administrators  on  the  estete  of  M.  D.  Wilcox. 
McOco^lck  died,  leaving  L.  B.  Wilcox  sor- 
vlvlng  administrator.  The  petition  alleges 
that,  when  McCormlck  died,  Li  B.  ^\^1cok  was 
perfectly  solvent;  that  the  asseto  of  Bl.  D. 
Wilcox's  estete  bad  been  converted  Into  mon- 
ey, and  L.  B.  Wilcox  had  In  his  possession 
$3,470.99  thereof;  and  that.  If  there  had  been 
any  mlBmanagement  or  devastevlt  of  the 
estete  of  M.  D.  Wilcox,  It  was  after  the  death 
of  McCorml(^,  and  McCormlck's  estete  was 
not  responsible  therefor.  Where  two  admin- 
istrators unite  to  giving  a  Joint  bond  for  the 
proper  administration  of  the  estate,  each  is 
sure^  for  the  other  (Code,  f  ^10),  and,  where 
one  <Mt  them  dies,  this  suretyship  continues  in 
force  as  to  subsequent  acte  of  the  survivor. 
We  are  aware  that  some  courts  have  held 
that,  where  one  administrator  dies,  his  estete 
Is  not  responsible  after  his  death  for  the  acto 
of  a  coadministrator,  but  we  think  the  better 
opinion  ia  that  the  bond  remains  as  a  subsist- 
ing security  far  tite  performance  of  duty  by 
the  other,  unless  pn^r  steps  are  token  to 
have  it  made  inoperative  as  to  fnture  de- 
faults. To  this  effect,  see  7  Am.  &  Eng.  Enc. 
Law,  pp.  210,  217;  Schouler,  Ez'rs,  $  145,  and 
cases  cited;  Stevens  v.  Ti^lor,  62  Ala.  268; 
Dobyns  v.  McOovem,  15  Mo.  G62.  Judgmokt 
revened. 
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(M  aa.  534) 

SMITH  et  al.  t.  MOODY. 

(Supreme  Gonrt  of  Georgia.    April  30,  1894.) 

Action  oh  Noti  —  Pbothiok  fob  Attoknbt'b 
Fbes— Amocmt  ov  Rkootkkt  —  iNsntiiciTroiiB— 
Dbposition— Invalid  BstUBX'— Hdtilatbd  Eh- 

TKLOPg. 

1.  In  the  trial  of  an  action  npon  a  promls- 
*ovy  note  containing  the  stipulation,  ''And  should 
It  become  necesHary  to  employ  an  attorney  in  the 
collection  of  this  debt,  we  piomise  to  pay  all 
reasonable  attorney's  feea  charged  therefor,  *  the 
plaintiff  would  be  entitled  to  recover  only  the  ac- 
tual counsel  fees  incurred  by  him  under  a  rea- 
sonable contract  fixing  the  amount  of  the  same, 
or,  if  he  made  w>  contiact  aa  to  amount,  then 
only  what  wonld  be  a  reasonable  diarge;  and  it 
would  be  incumbent  on  the  plaintiflT  to  prove 
what  was  charged  him  for  collection,  ana  that 
it  was  reasonable,  or  else  that  no  amount  was 
agreed  upon  between  him  and  his  attorney,  and 
then  show  what  wonld  in  fact  be  a  reasonable 
charge;  but  as  the  defendant,  without  objection, 
permitted  the  plaintiff  to'  introduce  evidence 
showine  that  reasonable  fees  would  rOnge  from 
10  to  20  per  cent.,  it  was  no  cause  for  a  new  tri- 
al that  the  court  charged:  "Upon  the  c^ueotion 
of  attorney's  fees,  yon  are  to  look  to  this  note, 
and  then  to  the  evidence,  and  determine  what 
would  be  a  reasonable  sum  for  attorney's  fees, — 
whether  it  be  ten  per  cent.,  fifteen  i>er  cent,  or 
more,  upon  the  amount  of  the  principal  and  in- 
terest  found  to  be  due  upon  this  note.  For  such 
amount  aa  yon  may  find  in  that  way,  the  plain- 
tiff wonld  be  entitied  to  recover  by  virtoe  of  the 
contract  aa  set  ont  in  thia  note." 

2.  Where  interrogatories  were  executed  by 
a  single  eommisrioner  <it  being  Inferential  from 
the  record  tiiat  a  second  commissioner  was  dis- 
pensed with  by  consent),  and  it  appeared  that 
the  envelope  in  which  the  interrogatories  and 
the  answers  thereto  were  contained  was  in  a 
badly-mutilated  condition,  being  opm  half  its 
length  on  each  side  and  at  each  of  the  four  cor- 
ners, and  not  having  the  name  of  the  commission- 
er written  across  the  seal  as  directed  in  section 
38S8  of  the  Code,  but  there  being  upon  the  en- 
velope an  entry,  i^gned  by  tiie  postmaatw  at  the 
office  to  which  It  was  addreBsaa,  in  these  words. 
"Received  in  bad  ctm^tlon,  in  due  course  of 
mail,  but  can't  say  it  has  been  tampered  with," 
It  was  error  to  admit  the  answws  to  these  inter- 
rogatories over  the  objection  of  the  opposite 

SKrty,  based  on  the  above-redted  facts,  made  in 
ue  time,  and  in  other  respects  complying  fully 
with  the  requirements  of  section  8892  of  the 
Oode.  touching  exceptions  to  the  execution  and 
return  of  commissions  to  take  interrogatories. 
Because  of  the  facts  stated,  the  answers  ought 
to  have  been  excluded,  although  the  envelope 
did  have  apmi  it  an  entry,  signed  by  the  post- 
master at  toe  office  where  it  was  mailed,  certify- 
ing that  he  had  recdved  the  package  &om  the 
commissioner  naming  him,  to  be  forwarded  by 
due  course  of  mail.  The  answers  being  vitally 
important  to  the  plaintiETs  case,  the  errcKT  In  ad- 
mitting them  is  cause  for  a  new  trial. 

3.  There  was  no  other  error  requiring  tiie 
granting  of  a  new  trial. 

(Syllabus      the  GonrL) 

Krror  from  superior  court,  Gllncb  county; 
J.  L.  Sweat,  Judge. 

Action  by  Smith,  Buck  &.  Co.  against  D.  H. 
Moody.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.  Reversed. 

S.  W.  Hitch,  S.  C.  AtkiiMon,  and  Spencer 
B.  Atkinson,  for  plaintiffs  In  arror.  B.  F. 
Padgett  and  John  O.  McDonald,  for  defend- 
ant In  errw. 

PER  cum  AM.   Judgment -reversed. 


(93  Ga.  74l> 

SAVANNAH,  F.  &  W.  BT.  CO.  v.  SMITH. 
(Supreme  Court  of  Geor^a.    June  11,  18&4.) 

Ihjubt  to  Child— Actios  bt  Mothbk  —  Ambmd- 
UBBT  or  Dboubatiom— Btfbct  ok  LiNiTATioas 
—  Intaxt  or  Te^ideb  Ybabb  —  Coxtribdtobt 

MBQLIGENCB— ISSTROCTIONS. 

1.  A  wife,  while  living  in  a  state  of  separa- 
titm  from  her  husband,  who  has  abandoned  and 
(ailed  to  provide  for  her  and  their  minor  child, 
having  the  entire  care  and  custody  of  the  child. 
Is  entitied  to  maintnin  an  action  agninst  a  rail- 
way company  for  injuries  negligently  infiicted 
upon  the  child  since  the  separation  took  place, 
by-  reason  of  whidi  she  is  deprived  of  bis  serv- 
icea. 

2.  Where  a  declaration  filed  in  due  time- 
failed,  for  the  wont  of  vitally  essential  allega- 
tions, to  set  forth  a  cause  of  action,  but  such  al- 
legations were  afterwards,  by  leave  of  the  court, 
suppli^  by  amendment,  and  at  a  subsegTient 
term  an  order  was  passed  striking  the  amend- 
ment, whereupon  the  plaintiff  dismissed  her  ac- 
tion, and  afterwards,  within  six  months,  brought 
another  action,  which  substantially  set  forth 
the  same  cause  of  action  contained  in  the  orig- 
inal declaration  as  amended,  this  second  action 
was  a  renewal  of  the  first,  and  was  not  barred 
by  the  statute  of  limitations,  although  filed  more 
than  two  years  after  the  cause  of  action  ac- 
crued. 

3.  On  the  trial  of  an  action  against  a  rail- 
way company  for  personal  injuries  to  a  child 
nine  years  of  age,  it  was  not  pertinent  and  appro- 
priate to  charge  the  Jury  that  "a  child  under  the 
age  of  ten  years  it,  not  presumed  in  law  to  have 
arrived  at  the  age  to  discern  between  right  and 
wrong,  and  of  sufficient  capacity  and  knowledge 
to  make  him  responsible  for  his  acts,  and  would 
not  be  dianceable  of  knowledge  of  right  and 
wrong,  unless  it  be  clearly  shown  that  be  had 
Budi  knowledge  and  cnpadty.  If  yon  find  from 
the  testimony  that  this  plaintiff  was  injured, 
that  be  was  nine  years  old  or  less,  the  law  does 
not  presume  that  he  has  arrived  at  that  age  so 
as  to  have  the  proper  discretion  in  judging  be- 
tween right  and  wrong,  unless  it  Is  shown  by 
proof  that  he  had."  l%e  diild  being  before  the 
jury  as  a  witness,  the  jury  should  have  been  left 
free  to  determine  for  themselves,  from  his  own 
and  other  evidence,  what  bis  capadty  was  for 
exercising  core  fbr  his  own  safety  at  the  time 
of  the  injury. 

4.  In  view  of  the  entire  diarge  as  given, 
there  was  no  error  as  against  the  company  in 
charging  as  follows:  "If  you  find  that  the  de> 
fendant  comx>any  contribated  to  this  accident  or 
to  this  injury,  and  the  boy  also  contributed  to  it; 
In  that  event  you  would  diminish  tiie  amount  of 
the  recovery  fn  proportion  to  the  amount  of  the 
negligence  that  he  contributed  to  the  injury." 

(Syltabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
0.  C.  Smltb,  Judge. 

Action  by  Susan  Smith  agaliast  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  cfefendant  brings 
error.  Reversed. 

Erwin.  Du  BIgnon  ft  Ctalsholm  and  S.  W. 
Hitdi,  for  i^tntlff  in  error.  O.  J.  Holton  ft 
Son  and  E^mmes  &  Bennet,  for  defendant 

In  error. 

SIMMONS,  J.  1.  Susan  Smith  sued  the 
railroad  company,  alleging  that  on  the  12tta 
of  September,  1887, ,  her  minor  son  Fulton 
boarded  the  defendant's  train,  and,  while 
■the  train  was  mnning  at  considerable  speed,, 
ono  of  the  employes  of  the.  defCodant  push- 
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ed  him  off  tbe  train,  and  he  fell  on  the  track, 
and  a  car  wheel  xan  over  one  of  his  lega, 
makins  blm  a  cripple  Cor  life.  This  declara- 
tion was  filed  January  12,  1889.  By  an 
amendment,  which  was  allowed  by  the  court 
April  8.  1890,  the  plaintiff  allied,  In  sab- 
stance,  that;  at  the  time  of  the  Injury,  the 
child  Injured  as  above  set  forth  lived  with 
her,  and  now  does  so;  that  her  husband,  the 
father  of  the  child,  long  before  tbe  Injury, 
bad  failed  to  provide  for  him,  and  had  de- 
swted  her  and  her  children,  and  the  aban- 
donment Btlll  continued';  that  she  bad  the 
entire  care  of  the  children,  and,  by  reason 
of  their  abandonment  by  h^  husband,  she 
was  compelled  to  provide  for  them  herself, 
and  was  therefore  entitled  to  the  custody  of 
the  Injured  child  and  the  value  of  his  serv- 
ices. The  amendment  sets  out  what  hia  serv- 
ices were  worth  at  the  time  of  the  Injury, 
and  what  they  would  probably  be  worth  up 
to  the  time  of  his  becoming  of  age.  Under 
this  state  of  facts,  we  think  the  mother  was 
entitled  to  the  custody  and  services  of  the 
child,  and.  If  It  was  injured  by  the  negligence 
or  recklesanesa  of  an  employe  of  tbe  com- 
pany, she  would  be  oitltled  to  recover,  al- 
though her  husband  was  still  living.  If  a 
husband  or  father  abandons  his  wife  and 
children,  and  refuses  or  falls  to  maintain 
them,  but  leaves  them  to  earn  their  own  sup- 
port, the  mother  becomes  the  head  of  the 
family,  and  Is  entitled  to  the  custody  of  the 
children  and  to  their  earnings;  and  If,  by 
tbe  negligence  of  another,  one  of  the  chll- 
drm  Is  Injured,  We  see  no  reason  why  the 
mother  should  not  be  entitled  to  recover  the 
value  of  tbe  services  of  the  Injured  child. 
The  husband's  abandonment  of  the  children 
and  his  failure  and  refusal  to  support  them 
are  a  voluntary  relinquishment  of  his  right 
to  their  custody  and  to  their  s^vlces.  Sec- 
tion 1793  of  the  Code  declares  that  "until 
majority  the  child  remains  under  control  of 
the  father,  who  Is  entitled  to  his  services 
and  the  proceeds  of  his  labor."  It  declares, 
also,  that  'this  parental  power  Is  lost  •  •  • 
by  the  failure  of  the  father  to  provide  neces- 
saries for  his  child,  or  bis  abandonment  of 
hla  family."  The  amendment  all^^s  both 
of  these  grounds. 

2.  It  appears  from  the  record  that  the  orig- 
inal declaration  was  filed  within  the  time  pre- 
scribed by  law  for  bringing  such  suits.  Aft- 
er allowing  the  amendment,  the  court,  at  a 
subsequent  term,  reconsidered  its  action,  and 
passed  an  order  striking  the  amendment; 
whereupon  the  plaintiff  dismissed  her  ac- 
tion, and  within  six  months  thereafter 
brought  another  action,  In  which  the  same 
cause  of  action  contained  In  tbe  original  dec- 
laration, as  amended,  was  substantially  set 
forth.  It  was  contended  by  counsel  for  the 
defendant  that  no  cause  of  action  having 
been  set  forth  in  the  original  declaration,  and 
the  amendment  having  been  stricken  before 
the  case  was  dlsmtssed,  no  cause  of  action 
was  left  pending  at  the  time  of  the  dismissal. 


and  therefore  the  action  conid  not  be  re- 
newed, under  aection  2962  of  the  Code,  which 
authorizes  a  renewal  of  an  action  within 
six  months  after  a  dismissal  or  nonsuit;  that, 
as  no  cause  of  action  was  pending  at  tbe 
time  of  the  dismissal,  there  was  nothing  to 
renew,  and  the  present  declaration,  being  filed 
more  than  two  years  after  the  Injury,  was 
barred  by  tbe  statute  of  limitations.  This 
contratlott.  In  our  opinion,  was  not  sound. 
Although  the  original  declaration  did  not  set 
out  a  cause  of  action  In  tbe  mother,  yet,  when 
the  amendment  showing  her  right  to  recover 
was  allowed,  it  made  the  declaration  a  good 
one  In  this  respect,  and  became  a  part  there- 
of, as  much  so  as  If  the  allegations  In  tbe 
amendment  had  been  Inserted  in  the  declara- 
tion when  It  was  first  drawn  and  filed;  and 
when  the  court,  at  a  subsequent  term,  struck 
the  amendment,  and  the  plaintiff  thereupon 
dismissed  her  action,  she  had  at  this  term 
of  the  court  a  good  cause  of  action,  and 
If  she  renewed  it  by  bringing  another  action, 
setting  forth  the  same  cause  of  action  con- 
tained In  the  original  declaratlMi  as  amend- 
ed, the  second  action  was  a  renewal  of  tbe 
first,  and  was  not  barred  by  the  statute  of 
limitations,  although  filed  more  than  two 
yoars  after  the  cause  of  action  accrued. 

3.  It  was  complained  that  the  court  erred 
in  charging  tbe  jury  as  follows:  "A  child 
under  the  age  of  ten  years  Is  not  presumed  in 
law  to  have  arrived  at  the  age  to  discern 
between  right  and  wrong,  and  [to  be]  of  sufB- 
elent  capacity  and  knowledge  to  make  blm 
responsible  for  his  acts,  and  would  not  be 
chargeable  of  knowledge  of  right  and  wrong, 
unless  It  be  clearly  shown  that  he  had  such 
knowledge  and  capacity.  If  yon  find  from 
the  testimony  that  this  plaintiff  was  Injured, 
that  he  was  nine  years  old  or  less,  tbe  law 
does  not  presume  that  he  has  arrived  at  that 
age  so  as  to  have  the  proper  discretion  In 
judging  between  right  and  wrong,  unless  It 
Is  shown  by  proof  that  he  had."  Under  the 
facta  In  the  case,  we  do  not  think  this  charge 
was  pertinent  and  appropriate.  The  child 
was  before  tbe  jury  as  a  witness,  and  they 
ought  to  have  been  1^  free  to  determine  for 
themselves  from  bis  appearance  and  his  tes- 
timony, and  tbe  testimony  of  others  on  this 
subject,  what  hla  capacity  was  for  exercis- 
ing care  for  his  own  safety  at  the  time  he 
was  injured,  without  being  hampered  by  pre- 
sumptions of  laws  either  for  or  against  the 
competency  of  the  child.  See  Ballroad  Co. 
V.  Rylee.  87  Ga.  491,  13  S.  E.  584;  Rail- 
road Co.  V.  Qolden  (last  term)  21  S.  E.  68. 
Some  children  are  much  more  precocious  than 
others.  A  child  nine  years  of  age,  who  has 
been  reared  In  the  neighborhood  of  railroads, 
and  who  has  ridden  upon  them  frequently, 
may  have  as  much  capacity  for  realidng  the 
dangers  connected  therewith,  and  exerdslng 
care  for  his  own  safety,  as  a  youth  of  15 
years  not  familiar  with  railroads  would  have. 
As  to  the  role  which  should  be  applied  to 
Infanta  with  respect  to  due  care,  see  Ball- 
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road  Co.  t.  Toniif.  81  Ga.  SdT,  7  8.  912;: 
Id.,  S3  Oa.  M2,  10  B.  EL  197.  - 

4.  In  Tlew  of  the  entire  charge  as  giren, 
there  was  no  error  as  against  the  compaiiy 
in  charging  as  set  oat  In  flie  fnnrth  bmd- 
note  to  this  opinion. 

jndgmiBnt  zerersed. 


<H  aa.sn 

BAESra  et  aL  T.  CITY  NAT.  BANK  OF 
GEIPFIN. 

(Snprente  Oonrt  of  Georgia.    Jans  U,  1894.) 

COKSTBUOTIOH  OV  FSTlTlOK^ACTIOir  OR  CtUTTBV 

MosToias  Debt     Assuhftioii  by  FDsoHikSBB: 

or  GOODS-^OINDBB  OW  DBrBIUANn— TlItDB— 
APPOINTMBBT  or  RECBtVBE  —  Isjusotioit 
AOAI1I8T  SAUS. 

1.  Properlr  constmed,  the  petiHon  fai  tiila 
case  Is  not  a  prooeeding  to  enforce  the  lien  of  tlie 
mortgage,  bat  as  to  tiia  resident  defendant  Is 

an  action  to  recover  a  general  judgment  against 
him  on  the  mortgage  debt,  and  aa  to  one  of  the 
nonresident  defendants  to  recoTer  a  lilie  jndg- 
meut  against  bim  founded  apon  his  alleged  prom- 
ise made  to  the  mortgagor  to  pay  that  debt  As 
to  the  other  nonresident  defendant,  its  object  is 
to  attack  his  title  to  the  goods  as  being  only  col* 
orable  as  between  hlms^f  and  the  first  nonresi- 
dmt  defendant  mentiraied,  and  to  dntx^ve  bim 
of  possession  and  control,  pending  the  contro- 
Tcrsy. 

2.  One  who,  upon  the  pnrdiase  of  mort- 
gaged property,  contracts  with  the  mortgagor  to 
pay  the  mortgage  debt,  the  mortgagee  not  being 
a  party  to  the  agreement,  cannot  be  treated  by 
the  mortgagee  as  a  joint  promisor  with  the  mort- 
mor,  so  as  to  render  both  of  tiiem  sabject  to 
salt  in  the  same  action,  legal  or  egnitable,  in  the 
connty  of  thp  mortgagor's  residence,  the  purchas- 
er beins  a  resident  or  another  county. 

3.  Bren  treating  the  suit  as  well  bronght 
as  against  all  the  defendants,  there  being  do  al- 
legation of  insolvency  as  to  the  two  defendants 
residing  in  another  county,  or  either  of  them, 
and  the  proof  bemg  that  uiey  are  both  in  fact 
solvent,  uere  woald  be  no  jnst  canse  for  appoint- 
ing a  receiver  or  for  enjoining  the  sale  by  them 
of  the  mortgaged  goods,  the  greater  part  of  Uie 
assets  to  wbich  the  mortgage  applies,  if  not  all 
of  tfaem,  being  necessair  to  pay  partoendHp 
ddits,  and  these  debts  b^ng  snperW  to  and 
having  priority  over  the  Uen  of  the  mortgage, 
which  lien  is  restricted  to  the  interest  of  the 
mortgagor  in  the  residue  of  the  assets  after  the 
payment  of  all  liabilities  of  the  psrtnershlp. 

(Syllabns  by  the  Court) 

Brror  from  superior  court,  Spalding  coutt- 
ty;  J.  J.  Hunt  Jndge. 

Petition  by  the  City  National  Bank  of  Grif- 
fin against  W.  F.  Baker  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Reversed. 

The  following  Is  the  official  report: 

The  City  National  Bank,  by  its  petition  to 
the  superior  court  of  Spalding  county,  al- 
leged: For  several  years  Shelton  &  Baker,  a 
firm  composed  of  Sbelton,  of  Spalding  coun- 
ty, and  Baker,  of  Bartow  county,  have  been 
merchandislug  in  Griffin,  the  business  being 
under  the  immediate  control  of  SbeKon.  On 
JannaiT  2,  1894,  Shelton  made  and  delivered 
to  A.  J.  Burr  a  mortgage  on  hia  half  Interest 
In  the  stock  of  goods,  to  secure  fbur  notes 
for  fllO,  each  due  the  Ist  of  April,  June, 
August,  and  November,  1894.  Burr  trans- 
ferred the  mcitgage  and  notes  to  petitioner, 


and  the  mortgage  was  ddly  recorded  Jann- 
ary  3,  1894.  February  8,  1894,  Baker  came 
to  Griffin,  and  negotiations  were  begun  for 
a  sale  by  Shelton  to  Baka*.  Shelton  at  onoe 
notified  Baker  that  be  had  given  said  mort- 
gage, to  which  act  Baker  made  no  objection, 
but  said,  if  be  bought  him  out,  that  would  be< 
the  first  debt  to  be  paid.  Immediately  after- 
wards Shelton  transferred  to  Baker  all  Shel- 
ttm's  interest  in  said  stock  and  business.  In 
consideration  that  Baker  would  pay  the  mort- 
gage and  notes  and  all  other  liabilities.  In 
pursuance  of  this  trade  Baker  took  control 
of  the  stock,  through  hia  agent  Turner,  and 
now  claims  to  have  sold  the  stock  to  Turn- 
er, who  is  now  in  possession'  thereof.  In 
the  transfer  between  Sheltrai  and  Baker  there 
was  no  considoatlon  other  than  tliat  named 
above.  The  stock  Invoiced  over  $4,400,  and 
the  firm  liabilities  were  about  ¥2,800.  While 
the  sale  was  pending,  Shelton  assured  petl- 
tiooer  that  Baker  wonld  pay  the  mortgage, 
and  after  the  sale  was  made  ttrid  petitioner 
the  same  thing.  Baker  has  now  notified  pe- 
titioner that  he  declines  to  pay  it,  ^nd  re- 
pudiates the  contract  made  with  Shelton. 
Turner,  Baker's  agent,  Is  sHll  In  poesesslon, 
Is  rapidly  disposing  of  the  stock,  and  will 
dlBp<»e  of  It  entirely  or  take  It  to  Carters- 
vllle.  The  mortgage  is  not  due,  and  petition- 
er cannot  fcHreclose  it,  and  believes  all  the 
parties  to  the  transaction  are  about  to  move 
from  tbe  county.  Turner  was  a  clerk  for 
Baker,  and  has  no  means.  Sbelton  is  ini- 
solvent,  and  petitioner  has  ilo-means  of  learri^ 
Ing  Baker's  financial  standing.  Petitioner 
prayed  for  injunction,  receiver,  judgment 
against  Shelton  &  Baker  for  the  fall  amount 
due  it,  and  for  process.  Tbe  mortgage,  cc^y 
of  which  was  attached,  was  attested  by  J. 
G.  Rhea,  notary  public. 
-  Shelton  answered:  Baker  came  to  Griffin 
about  January  31,  1894,  and,  after  looking 
Into  tbe  business,  opened  negotiations  to  buy 
him  ont  He  then  told  Baker  he  had  given 
the  mortgage  on  bis  Interest  for  $440.  and 
that  it  was  held  by  the  City  National  Bank; 
and  Baker  replied,  "The  mortgage  will  be  the 
first  debt  paid."  Finally  the  f(^owing  agree- 
ment was  made:  Shelton  was  to  transfer  bis 
Interest  to  Baker,  and  Baker  was  to  pay  oft 
the  mortgage,  and  then  pay  all  the  firm 
debts.  An  invent(»*y  of  the  stock  was  tak- 
en, and  It  invoiced  over  $4,400.'  The  liabili- 
ties were  about  $2,800.  This  was  the  only 
consideration  of  tbe  transfer,  and,  If  Baker 
declines  to  carry  out  bis  agreement,  the  con- 
sideration has  failed  and  the  transfer  Is 
void;  and  petitioner  asks  lAat  it  be  decreed 
void,  and  that  the  court  wonld  either  ap- 
point a  receiver  and  wind  up  tbe  business 
for  tbe  benefit  of  tto  creditors,  or  that  tbe 
stock,  etc  be  turned  back  to  Shelton  & 
Baker,  to  be  held  as  they  were  before  the 
transfer.  He  beHeves  that  Tomer  knew 
the  terms  of  said  trade,  and  knew  that  Baker 
was  to  pay  tbe  bank  and  other  debts. 
Baker  and  Tnnier  pleaded  to  the  JnrladlO' 
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ttoD,  on  tbe  grouna  of  their  residence  In  Bar- 
tow connt7.  Further,  that  they  axe  not  Joint 
or  several  obligors  with  Shelton  to  plaintiff, 
and  In  no  way  legally  bound  for  the  debt; 
and  that  there  Is  a  misjoinder  of  each  of 
them,  In  order  to  try  to  give  the  superior 
court  of  Spalding  connty  jurisdiction  of  tbem. 
They  each  answered,  their  aosw^s  being.  In 
sobatance:  Shelton  &  Baker,  while  citizens 
of  Bartow  county,  entered  Into  a  partnership 
to  engage  In  business  at  Orlffin  or  elsewhere, 
under  which  each  was  to  furnish  an  equal 
amount  and  over  a  thousand  dollars.  Shel- 
tmi  was  to  eondnct  the  business  and  hare  full 
charge  of  It,  and  receive  $000  a  year  out  of 
the  undivided  profits,  the  remaining  pn^ts 
to  be  equally  divided,  but,  If  he  ran  the  busl- 
neaa  without  employing  a  watchmaker,  he 
was  to  reeelTe  on^  |300  ont  of  the  undivided 
proflta  SbeJton  represented  to  Baker  that  he 
fumlBhed  9738.87.  bat  Baker  cannot  say 
whether  this  la  true.  Baker  furnished 
9082.SL  Shelton  moved  to  Oriffln,  and  con- 
ducted ttie  business  until  January  81.  1^ 
when  It  was  dissolved  by  mutual  consent, 
Shelton  conreylng  all  his  Interest  ttierehi  by 
warranty  deed  to  Baker.  Up  to  a  abort  while 
before  said  date,  Baker  bad  Implicit  confi- 
dence tn  Shelton'a  Integrity,  and  tberefore 
w«it  to  Oriffln  seldom,  and  never  acmtlnlted 
the  conduct  of  tin  bnslneaB;  Sbdton  assur- 
ing him  that  the  business  was  In  good  shape, 
and  the  firm  making  money.  About  Janu^ 
ary  27.  18M,  Bhelton  wrote  to  him  to  come 
down  after  the  1st,  but  knew  ttuit  his  en- 
gagements were  such  he  could  not  leave  home 
from  the  let  to  tiie  4th  of  each  month.  Fnnn 
the  tme  of  the  letter  be  CBaker)  became  un* 
may,  •weoX  to  Oriffln  on  January  2&th,  had  a 
conference  with  Shelton,  and  from  a  cursory 
ezaminatira  of  the  books  did  not  like  the  alt* 
uatl<»i  of  tbe  hnslness,  and  offered  to  convey 
aU  his  Intereat  to  Shelton  If  Shelton  would 
pay  ^  partnership  debts  or  give  him  good 
aecurity  agalnat  them.  The  next  day  Shel- 
ton came  with  him  as  far  as  Acworth  to  try 
to  get  the  mon^,  but  vrote  blm  from  Ac- 
worth  that  he  could  not  do  so,  and  advised 
that  tbe  best  thing  they  could  do  was  to 
make  an  asdgnmoit  It  waa  on  the  night  of 
January  29th  that  Shdton,  In  answer  to  a 
question  from  Baker  aa  to  how  and  whence 
he  got  the  9400  he  said  be  had  paid  his  kins- 
man on  a  debt,  told  Baker  he  got  the  maaey 
from  the  Olty  National  Bank,  and  had  given 
a  mortgage  on  his  half  Interest  In  the  busi- 
ness to  secure  Ita  payment  Bak«  did  not 
then  and  never  has  ratified  this  act  On  Jan- 
uary 30th,  Baker  waa  advised  by  his  attorney, 
Mr.  Cony  era,  that  the  partnership  d^ts  would 
have  to  be  first  paid,  before  any  of  the  part- 
nership assets  oottid  be  applied  to  Individual 
debts  of  a  partner;  that  the  Interest  of  a 
partner  was  not  the  subject-matter  of  levy 
and  sale,  and  he  did  not  believe  that  a  part- 
ner  could  legally  bind  by  mortgage  his  Inter- 
est In  a  partnership  for  his  individual  debts 
without  tbe  consait  of  bis  partner,  if  at  all; 
and  he  waa  aure,  as  Shelton  waa  Insolvent 


and  th6  partnership  probably  so.  Baker  conld 
have  all  the  assets  applied  to  the  partnenhlp 
debts  to  the  exclusion  of  the  mortgage.  With 
this  advice  Baker  went  to  Griffin,  January 
31st  and  asked  Shelton  If  tie  was  willing  to 
turn  over  the  whole  business  to  blm,  as  h-^ 
waa  bound  for  the  partnership  debts,  and 
would  have  to  pay  them,  as  none  of  them 
coold  be  made  out  of  Shelton.  In  reply,  Shel- 
ton said  he  was  willing  to  do  anything,  be- 
gan to  cry,  and  at  last  pretended  to  be  un- 
easy for  fear  the  partnership  debts  would 
ruin  Baker;  and  Baker  drew  the  deed,  and 
Shelton  read  It  and,  when  be  came  to  the 
part  warranting  the  title  against  the  claims 
of  ell  persons,  asked  Baker  what  about  the 
mortgage,  and  Baker  told  him  If  he  (Shd- 
ton)  bad  not  tbe  money  he  did  not  see  how 
Shelton  could  defoid  It  No  one  was  present 
bnt  Shtiton  and  Baker,  and  they  were  talking 
In  a  vary  low  tone  Baker  In  no  way  agreed 
to  become  reeponalble  for  the  debt  aa  he 
would  have  had  to  lose  all  be  put  Into  the 
business,  and  pay  Shelton  9440  of  what  Shel- 
ton put  Into  It .  If  be  had  agreed  to  pay  or 
be  responsible  for  the  mortgage  debt  Shel- 
ton told  Bakw  he  got  9400  on  the  notes  and 
mortgage  from  the  bank,  and.  If  this  la  true; 
then  Rhea,  who  waa  at  the  time  acting  cash- 
ier of  tho  bank,  coidd  not  act  as  notary  pub- 
lic in  attesting  the  mortgage.  Defendante 
are  Informed  that  all  tbe  principal  named  In 
the  note  over  $400  Is  usury,  and  charge  that 
the  transaction  ^was  nmde  to  appear  In  the 
name  of  Burr  In  order  to  lOace  the  bank,  If 
possible,  In  the  position  of  bona  fide  ponduaer 
f«-  value  iMfore  due  of  commerdti  paper; 
but  such  a  position  would  not  benefit  It  for 
tiie  bank,  and  Burr,  who  defendants  charge 
la  Its  acting  proddent  knew  all  about  It  De- 
fendant took  tbe  deed  In  good  faitb  from 
Shelton,  and  Intended  to  convert  tbe  assets 
Into  money  as  quickly  as  he  could,  and  apply 
the  prooeeda  to  the  parteeraUp  debts.  He 
put  the  assets  in  tbe  possession  of  J.  J.  Speer, 
of  Oriflin,  who  had  been  employed  by  the 
partnership  up  to  that  time,  and  on  February 
2d  be  (Baker)  aold  them  all  to  Turner,  ccm- 
T^lng  them  by  wairanty  deed,  and  taking 
from  Tumw  a  mortgage  to  secure  the  pur- 
chase moneT<  This  sale  waa  made  In  good 
faith,  to  convert  the  assets  Into  money,  so  as 
to  paytbe  partrorship  liabilities  as  far  aa  poe- 
elble.  Baker  has  learned  that  tbe  partnership 
liabilities  amount  to  93,766.70,  besides  a  small 
debt  which  Turner  paid  recently  at  Baker's 
request,  and  all  the  lurtnershlp  assets  which 
came  Into  Bakw'a  hands  will  not  be  enoogb 
to  pay  the  debts,  entailing  on  him  a  loss  of 
the  amount  he  put  Into  the  bu^esa,  and  sev- 
eral bundred  dollars  betides  he  vrtll  have  to 
pay  on  the  partnership  debts.  Turner  has 
never  held  tbe  property  as  Baker's  agmt  but 
baa  held  It  In  his  own  right  as  above  stated. 
The  inventory  of  the  assets  was:  Merchaa- 
dLse,  $2,560.25;  store  furniture,  9362.35;  notes 
solvent  and  Insolvent  $541.46;  aocounte  sol- 
vent and  insotvent  9818-SO;  aggregating  94.- 
412.83.   All  tbe  assets  wera  not  worth  OTtf 
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$3,000,  and  Tumst'  bffera  to  take  $3,000  for 
them,  and  Baker  offers  to  transfer  his  mortr 
gage  to  any  purchaser  from  Turner,  without 
recourse,  upon  payment  to  Turner  of  the  $3,- 
000.  Baker  ngver  auth(fflsed  Bheltou  to  rep- 
resent to  plaintiff  that  Baker  would  pay  the 
mortgage  debt  In  equity  Shelton  had  no  In- 
terest In  the  partnership,  property  when  he 
gave  the  mortgage,  there  b^ng,  according  to 
the  books,  large  amounts  of  cash  which  went 
into  SheltOD's  hands,  and  are  unaccounted 
for,  and  on  a  Just  accounting  Shelton  would 
hare  had  no  Interest  in  the  btislness,  even  If 
there  had  been  no  partnership,  debts  outstand- 
ing. The  Ann  made  its  deposits  with  plain- 
tiff, in  part  at  lea^t,  up  to  Jauunry  8,  1894, 
when  Shelttm  ceased  to  deposit  with  It,  which 
ought  to  have  put  Bujt  and  plaintiff  upon  no- 
tice before  the  mon^.wM  furnished  by  them 
to  Shelton,  especially  when  the  firm  had  over- 
drawn Its  bank  account  with  plaintiff.  Nei- 
ther Turner  nor  Baker  is  inaolTent,  and  It  was 
an  easy  matter  for  plaintiff  to  find  out  their 
financial  standing  by  .  Inquiries  of  the  Bank 
of  Cartersville. 

On  the  hearing  before  the  Judge  below  evi- 
dence waa  Introduced  for  the  petitioner  to 
the  following  effect:  Shelton  gave  the  bank 
the  mortgage  on  his  half  Int^est,  and  sub- 
sequently trans  Cerred  his  Interest  in  the 
stock  to  Baker,  in  considwatltm  that  Baker 
would  pay  the  mortgage  and  all  other  Ua- 
billties  of  the  firm.  An  InrentMry  of  the 
stock  was  taken  at  the  tlm^  and  it  amount- 
ed to  something  over  f4,400,  and  the  mttte 
llabUiUea  were  about  $2300,  leaving  a  net 
balance  in  the  business  of  $1,600.  When  the 
transfer  was  made  it  was  specially  agreed 
that  the  bank's  debt  should  be  paid  by 
Bako*,  wblcb  agreement  was  a  part  of  the 
cMUlderatlon.  Baker  has  not  paid  Shelton 
a  cent  tor  bis  bitereet,  though  be  promised 
Shelton  that  after  tlie  banl^s  debt  and  the 
otlier  debts  ot  the  finn  were-  paid  he  could 
bave  bis  part  of  the  net  surplus.  Turner 
told  Shelton  that  Baker  told  bim  that  he 
<Baker)  had  promised  to  pay  the  bank's 
mortgage,  had  assumed  the  payment  ^f  it, 
and  bad  arranged  it  so  It  would  not  bother 
bim  In  his  wwk  In  Oriffin.  When  the  trade 
was  made  between  Baker  and  Shelton  for 
the  stock,  BbeltMi  ttrtd  Bakur  of  the  mort- 
gage, and  Baker  said  that  tbjis  would  be  the 
first  debt  paid.  The  above  appears  fr«n  the 
affidavit  of  Mr.  and  Mrs.  Shelton,  Mrs.  Shel- 
ton stating  that  she  was  present  uid  heard 
the  trade  between  Baker  and  Sbeltim. 
Speer  made  affidavit  that  Baker  told  him  of 
the  mOTtgage,  and  s^  he  (Baker)  would 
bare  it  to  pay;  and  that  the  stock  of  goods 
were  invoiced  at  about  9^100,  without  the 
fixtures,  and  d^ionait  did  not  know  the  in- 
voice of  the  fixtures.  Plaintiff  read  In  evi- 
dence an  unexecuted  affidavit  of  Turner,  to 
the  following  effect'  Betasre  he  bought  the 
stock  Baker  told  him  of  the  mortgage,  and 
said  the  mortgage  would  not  interfere  with 
falm  (Tum^  in  bis  purchase  and  that  wbeo 
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It  waa  presented  for  Turner  to  notify  bim 
and  he  would  take  care  of  it  or  protect  it, 
or  words  to  that  effect  Accompanying  thl^ 
wore  affidavits  of  R,  T.  Daniel  and  H.  C. 
Burr  that  this  affidavit  was  prepared  by 
Daniel  bi  Turner's  presence;  that  It  was 
read  over  to  Turner  and  by  Turner,  and 
Turner  said  it  was  true,  and  started  to  sign 
it,  and  then  asked  to  show  It  to  his  attcHr- 
ney,  an^  went  and  banded  it  to  his  at- 
torney, and  then  declined  to  sign  It.  H.  C. 
Burr  made  affidavit:  No  threat  or  induce- 
ment of  any  kind  was  made  to  or  against 
Shelton  to  induce  him  to  sign  any  affidavit 
or  other  paper,  nor  threat  to  get  him  to  leave 
Griffin,  nor  did  any  offlxrer  or  person  connect- 
ed with  the  bank  request  him  to  leave. 
They  did  not  want  him  to  leave.  As  soon 
as  the  bank  learned  that  Turner  was  In 
Griffin,  after  Shelton  sold  out  Turner  waa 
InfcH-med  of  the  mortgage,  and  said  he  was 
aware  of  It;  that  Baker  would  attend  to  all 
that;  that  he  (Turner)  understood  the  bank 
would  be  protected;  and  that  Baker  was  to 
pay  all  the  debts.  Turner  afterwards  said, 
in  response  to  a  request  to  indorse  the 
bank's  notes,  that  the  bank  would  be  paid, 
and  that  If  B^ker  said  so  he  (Turner)  would 
Indorse  the  bank's  notes,  but  that  as  fast 
as  the  money  came  in  the  notes  would  be 
paid.  The  bank  waa  satisfied'  with  this,  un- 
til It  received  a  letter  from  Cooyers  declin- 
ing to  pay  the  debt  and  repudiating  the  en- 
tire matter.  This  letter  was  introduced,  and 
stated  Baker's  ppsltlon  in  t^e  matter  sub- 
stantially as  stated  In  bis  answer,  and  asked 
for  notice  if  any  legal  steps  were  to  be 
takep,  so  that  Turner  might  not  be  given 
unnecessary  trouble,  and  the  necessary  bond 
mdght  be  gjv^  and  stating  that  Baker  sold 
the  whole  stock  to  Turner,  an.d,  of  course, 
would  protect  the  title  he  conveyed  to  Turn- 
er. It  was  admitted  that  A  J.  Burr  fur- 
nished no  mocey  tq  Shelton  on  the  notes 
and  mortgagei  but  carried  Uiem  to  the  bank, 
and  discounted  them  for  Sh^ton.  By  di- 
rection of  the  court,  tbe  following  statement 
was  put  into  the  Mil  ot  exertions,  over  the 
objection  of  counsel  for  Baker  and  Turner, 
to  which  Baker  and  Turner  except:  "That 
couns^  for  plaintiff  asked  James  B.  Gon- 
yers  if  he  bad  the  wrlttra  agreement  men- 
tioned In  tbe  mortgage  given  by  J.  L.  Turner 
to  W.  F.  Baker,  dated  February  8,  1894,  In 
his  possession.  Oonyers  replied  he  did. 
Gouas^  for  ^alntlff  then  asked  said  Gonyers 
to  furnish  It  to  him  to  read  in  eridoice. 
Said  Cony^  declined  to  produce  tbe  paper, 
because  ^intUf  bad  served  no  notice  or  sub- 
poena duces  tecum  to  compel  its  production. 
The  Goons^  tax  plidntiff  tben  appealed  to 
the  court  to  require  the  production  of  the 
writing,  and  tbe  court  decUned  to  require  tbe 
production  of  said  writing."  It  is  insisted 
by  plaintiffs  in  error  that  it  was  error  to.  re- 
quire tills  put  in  tbe  ,blll  of  ^cepUons,  as  It 
was  not  evidence  in  the  case. . 
F9r  the  defendant  the  tc^owlnc  evidence 
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-was  Introduced:  After  Shelton  transferred 
his  Interest  to  Baker,  Baker  left  the  busi- 
ness in  the  hands  of  Speer  as  his  agent,  until 
Turner  came  down  and  took  charge  of  the 
business  for  himself  on  February  3,  1894. 
About  January  1, 1894,  Speer  helped  Shelton 
to  take  stock  of  the  merchandise  and  notes 
and  accounts,  but  not  of  the  store  furniture. 
This  inventory  amounted  to  about  $4>100. 
No  other  inventory  was  made  afterwards  un- 
til Turner  took  charge,  which  last  was  the 
only  complete  inventory  Speer  knew  of,  and 
it  amounted  to  $4,400,  including  all  notes  and 
accounts,  solvent  and  Insolvent,  and  store 
furniture.  Baker  never  at  any  time  told 
Speer  that  he  had  promised  to  pay  the  mort- 
gage to  the  bank,  but  what  Speer  understood 
him  to  say  was  that  he  would  have  that 
mortgage  debt  to  pay.  Turner  never  told 
Shelton  that  Baker  had  told  Turner  that 
Baker  had  promised  to  pay  the  bank's  mort- 
gage, and  had  assumed  the  same,  and  had 
arranged  It  so  It  would  not  bother  Turner  In 
his  work  in  Grlflln,  and  Baker  never  told 
Turner  any  such  thing.  Tumar  nevw  made 
the  statement  set  out  in  the  evidence  for 
plaintiff,  as  to  what  Baker  had  said  he  would 
do  about  the  mortgage  debt.  Baker  had 
never  told  Turner  that  he  would  or  would 
not  pay  that  debt.  Turner  knew  Baker  was 
amply  solvent,  and  had  Baker's  warranty 
deed,  and  knew  Baker  would  protect  his 
(Turner's)  title;  and  Turner  may  have  said 
be  would  indorse  the  notes  or  pay  tbe  debt 
if  Baker  said  for  him  to  do  It,  because  he 
was  owing  Baker  on  the  purchase  of  tiie 
stock,  and  It  did  not  matter  with  htm  to 
wh<»n  he  paid  the  money,  so  he  got  credit 
for  It  on  bis  debt  to  Baker.  Baker  told 
Turner  about  this  mortgage  tbe  day  he  sold 
Turner  the  stock  and  made  him  the  deed, 
but  also  told  Tamer  he  wonld  protect  Ub 
warranty  deed.  When  they  traded  he  told 
Turner  his  business  wAs  such  In  Carters- 
rllle  he  conld  not  attend  to  the  business  in 
Qriffln,  and  wanted  to  sell  It  out  to  get  money 
to  pay  the  firm  debts,  as  he  would  have 
them  to  pay,  as  nothing  conld  be  collected 
out  of  Shelton.  The  trade  between  Turner 
and  Baker  was  on  February  3,  1S94,  in  Car- 
tersTlUe,  where  both  resided  then,  and  whei-e 
they  still  reside,  and  where  they  resided 
when  this  suit  was  begun.  Turner  has  ner- 
£r  resided  In  Spalding  county.  Baker  did 
ask  Tnmer  to  try  to  get  Shelton  to  leave 
Griffin,  and  go  back  to  bis  t^d  home  In  Cobb 
county,  or  to  Cartersvllle,  because  he  feared 
some  of  tbe  firm  creditors  might  try  to  put 
them  In  the  hands  <^  a  receiver,  and  he  sniA 
be  pref«Ted  to  have  the  litigation  at  home 
M  nearer  home  than  It  would  be  In  Griffin. 
The  defendant  pvt  In  evidence  the  partner- 
ship contract  between  Shelton  and  Baker 
the  nature  of  which  has  been  sufficiently 
hereinbefOTe  stated.  Also  the  deed  from 
Shelton  to  Baker  dated  January  31,  1894, 
eonveylng  to  Baker  Shelton's  entire  Interest 
Id 'the  business  and  Its  assets.   Tbls  deed 


states  that  Shelton  Is  Indebted  to  Baker,  and 
that  the  conveyance  was  made  "for  value 
received."  Also  the  deed  from  Baker  to 
Turner  made  February  3, 1S94.  The  consid- 
eration of  this  deed  is  stated  as  "value  re- 
ceived." Also  the  mortgage  from  Turner 
to  Baker  made  February  3, 1894,  reciting  tbe 
purchase  by  Turner  from  Baker  of  the  stock 
of  goods,  etc.  That  for  said  property  Turn- 
er had  that  day  executed  and  delivered  to 
Baker  his  "obligation  in  writing,"  and  that 
In  order  to  secure  the  payment  of  said  pur- 
chase to  Baker  the  mortgage  was  given; 
"and  whoever  I  shall  pay  said  purchase 
money  due  to  said  W.  F.  Baker,  In  accord- 
ance with  my  written  obligation  which  he 
holds,  of  even  date  with  this  writing,  thea 
this  mortgage  is  to  be  null  and  T<^d.  else  of 
full  force  and  effect,  said  purchase  money 
iKing  the  amount  of  $3,000,  and  Is  to 
be  paid,  according  to  the  terms  of  my  writ- 
ten agreement,  during  tbe  present  year.** 
Def^dants  also  showed  the  indebtedness  ot 
Shelton  &  Baker  on  January  31,  1894,  to  be 
$3,756.70,  and  that  Baker  had  made  a  settle- 
ment of  nine  of  -  the  claims,  aggregating 
$1,160.01.  since  January  31,  1894;  that  the 
books  of  the  firm,  which  were  kept  by  Bhd- 
ton,  showed  that  Shelton  bad  not  charged 
himself  with  $38.75  of  firm  money  used  by 
him,  had  taken  credit  on  the  books  twice 
for  the  same  debt;  J82.30,  and  bad  entered  on 
the  cash  book  as-  "short"  and  "shortage" 
sums  amounting  to  $316.98;  that  the  firm 
bought  goods  during  the  16  months  It  was  in 
business  amounting  to  $10,937.12;  that  Shd- 
ton  took  in  from  cash  sales  during  that  time 
$9,337.38;  that  on  the  afternoon  of  February 
15  or  the  morning  of  February  16, 1894,  Shel- 
ton came  Info  Turner's  store  In  Orlffin,  and 
told  Turner  he  (Shekon)  had  to  do  something 
about  the  mortgage  or  go  to  jaSi;  that  dur- 
ing the  day  of  Februttry  10th,  Taroet  learn- 
ed that  Sbelton  and  bis  wiffe  lud  made  affi- 
davit to  be  usfed  by  the  bank  about  tbe  mort- 
gage; ttult  Sbeltcm  ai^ared  to  be  very  un- 
easy, untn  after  be  and  his  wife  stgned  said 
affidavits,  as  to  bis  freedom  from  arrest,  and 
after  they  signed  said  affidaTtts  Shelton  told 
Turner  that  they  would  not  trouble  tabn 
(Shdton),  and  he  could  go;  that  It  is  very 
difficult  to  dispose  of  any  stock  which  bad 
been  handled  as  miicb  as  the  stock  in  ques- 
tion for  more  than  BO  cents  on  the  dtdlar  of 
Invoice  price;  that,  from  tbi  best  Informa- 
tion Turner  can  get  as  t6  the  notes  and  ac- 
counts in  question,  they  are  not  worth  more 
than  40  per  cent  of  their  fftce  value,  and  be 
does  not  believe  that  tbe  eaOre  assets  are 
worth  more  than  $2,707.89;  that  Turner  te 
not  Insolvent,  and  has  always  paid  In  full 
every  debt  he  owed,  and  can  still  do  so;  that 
he  Is  now  carrying  on  a  family  grocery  busi- 
ness in  Cartersvllle,  and  bad  had  no  con- 
nection in  business  wltb  Baker  since  Decnn- 
ber  31,  1893,  until  he  made  this  trade  with 
Baker,  February  3,  1894.  Defendants  aNo 
put  in  eridetaice  -an  affidavit  of  tbe  mayor  of 


Digitized  by  Google 


Qa.) 


FREEKT 


«.  BALL. 


168 


GarterB7Ule,thecIciifeof  thesiqieriOT  ooiirt,tbe 
postmaster,  the  caebler  of  the  Flnt  National 
Bank,  Howard,  of  the  Howard  Bank,  and 
another,  that  tbey  were  well  acquainted  wlrh 
the  geoeiHl  character  of  Baker  and  Turner, 
whose  homes  were  In  Gartersrllle;  that  It  Is 
good  Indeed,  and  from  deponents* 
knowledge  of  It  tbey  would  believe  Baker 
and  Turner  on  oath,  In  any  conrt  of  Jnstlce, 
and  know  them  so  well  thi^  would  believe 
what  elthw  of  them  would  aay  whether  iin< 
der  oath  or  not;  and  that  they  were  known 
In  CartersTlUe  and  recognised  as  upright, 
honest,  truthful  men  and  good  citizens.  Dur- 
ing the  axgomCTt  befm  the  court  counsel 
for  plaintiff  and  for  Shelton  moved  to  rule 
out  thia  last-mentioned  affldarlt  upon  the 
ground  that  no  effort  had  been  made  to  Im- 
peach Baker  and  Turner.  This  motion  was 
sustained,  and  to  this  ruling,  also,  Baker 
and  Turner  excepted.  Defendants*  counsel 
then  moved  to  rule  out  all  the  evidence  of 
Shelton  and  his  wife,  in  so  far  as  it  was  con* 
tradictory  of  the  deed  from  Shelton  to  Baker, 
stating  to  the  court  that  it  did  not  occur  to 
him  to  object  to  this  evidence  when  it  was 
offered,  the  ground  of  objection  being  that 
parol  evidence  was  inadmissible  to  vary  the 
deed  or  contradict  its  terms.  The  court  did 
not  rule  out  this  evidence,  and  made  no  rul- 
ing on  the  motion,  "so  far  as  counsel  is  in- 
formed"; and  to  this  also  defendants  ex- 
cepted. a%e  court  passed  an  order  grant- 
tng  the  Injunction,  appointing  Turner  perma- 
nent receiver  upon  his  giving  bond,  giving 
direction  as  to  the  management  of  the  busi- 
ness by  the  receive;  and  further  ordering 
that  If  Baker  would  give  bond  of  fl,00O,  con- 
ditioned to  pay  plalntifT  what  plaintiff  might 
recover  against  him  and  Shelbm  on  the  final 
disposition  of  this  case,  or  any  other  suit 
brought  against  bim  or  ou  the  same  cause  of 
action,  thCT  so  much  of  the  order  as  appoint- 
ed a  receiver  and  granted  Injunction  should 
be  disB<dved.  To  the  judgmait  granting  In- 
junction and  appointing  receiver  defendants 
excepted. 

J.  B.  Conyers  and  Kontz  &  Conyers,  for 
plaintiffs  in  esror,  Jas.  S.  Boynton  and  B. 
T.  Daniel,  for  defendant  In  error. 

LUMPKIN,  J.  1.  The  material  facts  are 
stated  by  the  reporter.  Properly  conetrued, 
the  petition  filed  by  the  City  National  Bank 
was  not  really  a  proceeding  to  enforce  the 
lien  of  the  mortgage  which  had  been  execut- 
ed and  dellv»ed  by  Shelton  to  Burr,  and 
by  the  latter  assigned  to  the  banlc.  The  on- 
ly prayer  for  substantial  relief  against  Shel- 
ton. the  only  defendant  residing  in  Spald- 
ing county,  was  to  recover  a  general  judg- 
ment against  him  ou  the  notes  given  by 
him  to  Burr,  and  whldi  Burr  had  assigned 
to  the  bank  along  with  the  mortgage.  As  to 
Baker,  another  defendant,  who  resided  In 
Bartow  county,  the  petition  should  be  treat- 
ed as  neither  more  or  less  than  an  action 
against  him  founded  upon  his  alleged  promise 


to  pay  to  the  bank  die  debt  of  Shelton  se- 
cured 1^  the  mortgage.  As  to  Tumor,  the 
other  nonresident  defendant,  the  object  of 
the  petition  was  simply  to  attack  the  title 
to  the  goods,  which  he  claimed  to  have  de- 
rived by  purchase  from  Baker,  as  being  only 
colorable,  and  not  real,  and  therefore  to 
have  him  dealt  with  by  the  court  as  a  mere 
nominal  owner  of  the  goods,  and  consequent- 
ly deprived  of  the  possession  and  control  of 
them  pending  the  litigation.  The  above,  we 
think,  sets  forth,  in  a  condensed  form,  the 
real  nature  and  character  of  the  plaintiff's 
petition  with  respect  to  each  of  the  several 
defendants. 

2.  Bven  If  Baker  did  purchase  from  Shel- 
ton the  Interest  of  the  latter  In  the  stock 
of  goods,  as  alleged  In  the  petition,  and  If, 
as  a  part  of  the  consideration  of  that  pur^ 
chase.  Baker  contracted  with  Shelton  to  pay 
the  mortgage  debt  of  the  laUer  held  by  the 
banlc,  the  latter,  being  no  party  to  this  agre^ 
ment,  has  no  right  whatever  to  treat  BakCT 
as  a  Joint  promisor  with  Shelton  so  as  to 
render  both  of  them  subject  to  suit  In  the 
same  action,  either  legal  or  equitable,  in 
Spalding  county.  Baker  being  a  resident  of 
Bartow,  as  already  stated. 

3.  Even  if  the  action  was  well  brought  as 
against  all  the  defendants,  no  just  cause 
for  appointing  a  receive:  or  fOr  enjolidng 
the  sale  of  the  mortgaged  goods-  by  Bakv 
or  Turner  appeared.  There  was  no  allega- 
tion of  insolvency  as  to  either  of  them,  but, 
on  the  contrary,  the  proof  showed  they  were 
both  solvent.  Consequently  It  was  not  neces- 
sary for  the  court  to  take  possession  of  the 
stock  of  goods  for  the  purpose  of  making 
available  to  the  bank  any  judgment  It  might 
recover  against  these  nonresident  defendants. 
Besides,  the  greater  port  of  the  assets  cov- 
ered by  the  mortgage— In  fact,  most  probSr 
bly  all  of  them— were  necessary  to  pay  the 
partnership  debts;  and  as  these  debts  are  su- 
perior to  and  have  pritnlty  over  the  Uul  <a 
the  mortgage,  which  Hen  is  restricted  to  the 
Interest  of  Shdton  In  the  residue  of  the  as- 
sets of  the  partnership  after  the  [Mymeat 
of  all  its  liabilities,  It  is  not  In  the  least  de> 
gree  likely  that  the  bank  would  realise  a 
cent,  upon  the  mortgage  after  admlnistraUoB 
by  a  receiver.  It  certainly  would  not  If  the 
cost  and  expenses  of  such  administration 
proved  as  disastrous  to  the  fund  as  Is  usual 
In  the  majority  of  reoelversblp  cases.  Jndg> 
meat  reversed. 


(93  Or.  706) 

FBBBNT  V.  HALL. 
(Supreme  Court  of  Georgia.  JLpril  23,  1891.) 
EsTOPPBir— Or  Maksb  or  Notb  —  Statbhbntb  a> 

TO  COHSIDERATIOX— RbKT  CONTRACT  ~  LiBN  OS 

Crops  —  ArriDivrr  roR  Distrbss  Wabrakt  — 

AHBITDKBltT.  ' 

1.  If  one,  on  being  ingnlred  of  hj  another, 
who  is  about  to  purchase,  before  the  matarit?  of 
the  crop,  a  negotiable  note  not  yet  due,  purport- 
ing on  Its  fitce  to  be  given  for  rent,  admits  the 
execatloD  of  the  note  by  him,  and  that  It  was 
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Ill  ta<6t  given  tot  rent,  and  tbe  person  making  the 
mqnirr  actt'npon  this  Infonoatimi  iq  pwch^sing 
the  note,  the  maker  may  he  estopped  to  deny 
either  the  execution  of  the  note  or  its  considera- 
tion, in  a  subsequent  proceeding  against  him  hy 
the  purchaser  to  enforce  by  distress  warrant  the 
special  Hen  on  crops  given  by  the  act  of  Sep- 
tember 27,  18S3,  the  transfer  of  the  note  being 
by  written  assigniaeiit  of  the  payee,  as  provided 
for  In  that  statute.  But  there  wilt  be  no  estop- 
peJ  unlesB  it  is  made  to  appear,  either  directly 
or  from  the  attendant  circumstances,  that  at 
the  time  of  answering  the  inquiry  the  person  in- 

a aired  of  either  knew  or  had  good  reason  to  be- 
Gve  that  a.  purchase  of  the  note  was  in  contem- 
plation, and  that  the  inquiry  waa  not  made  out 
of  mere  curioaity,  or  in  the  interest  of  the  payee 
or  of  somebody  already  having  or  claiming  a 
right  in  the  subject-matter.  Whether  or  not  the 
aoBwer  was  made  with  notice  of  the  object  of 
the  inquiry  is  a  question  of  fact  for  determina- 
tion by  the  jury. 

2.  An  affidavit  to  obtain  a  dtetress'  war- 
rant to  enforce  a  special  Uen  on  crops  for  rent  in 
twbalf  of  the  transferee  of  a  rent  contract  is 
amendable,  but  to  render  the  affidavit  euffi- 
ctent  when  amended  it  should  show  all  the  facts 
necessary  to  raise  Uie  apedal  lien  provided  for 
in  the  act  of  1888,  above  referred  to.  Let  any 
necessary  ataendment  be  made  before  the  next 
trial. 

(SyllabUB  by  the  Court.) 

Error  from  superior  court,  Lee  countyi 
W.  U.  Fish,  Judge. 

Proceeding  by  B*  A.  Hall  against  Dock 
Freeny  for  the  collection  of  a  note  alleged  to 
lutTfi  been  given  for  r^t  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Fort  A  Watson,  for  plaintiff  In  error. 
Wooten  &  Wooten,  for  defendant  in  error. 

SIMMONS,  J.  1.  Hall  claimed  that  Hooks 
offered  to  negotiate  to  him  a  note  purporting 
to  be  signed  by  one  Freeny,  payable  to 
Hooka'  wife,  for  r«it,  and  that  he  declined 
to  porcbase  the  note  trntil  he  could  see  Free- 
ay  and  ascertain  If  be  had  signed  It;  that 
shortly  thereafter  he  saw  Freeny,  and  asked 
Um  If  he  had  signed  the  note,  and'  Freeay  re- 
I)114d  that  he  had;  that  he  asked  Freeny  if 
it  was  given  for  rent,  and  he  replied  that  it 
was;  and  that  he  (Hall)  thereupon  purchased 
the  note  from  Hooks,  taXing  a  written  as- 
signment of  It  The  note  falling  due,  Hall, 
as  transferee,  had  a  distress  warrant  Issued 
for  the  rent,  as  allowed  try  the  act  approved 
September  27,  1883  (Acts  1883,  p.-  108). 
Freeny  made  a  counter  affidavit  denying  that 
the  sum  distrained  for  was  dne.  On  the 
trial  of  the  case  Hall  testified,  In  substance, 
as  above  set  out  Freeny  denied  signing  tbe 
note,  or  that  he  had  ever  had  any  conversa- 
tion with  Hall  about  It  Upon  this  state  of 
facts  the  judge  charged  the  jury.  In  sub- 
stance, that  If  Freeny  slated  to  Hall  that  he 
had  rented  land  from  Hooks,  and  bad  giveil 
that  note  for  the  rent  of  the  land,  and  had 
Algned  it,  and  upon  that  admission  the  plain- 
tiff traded  for  the  note,  and  Hooka  assigned 
ft  tO'tiim,  the  defendant  would  be  estopped 
from  denying  the  admission.  While  this 
charge  Is  sound  as  to  everytBlng  requisite  ex- 
the  itate  of  mind  of  Fre^y,  ve  think 


tbe  court  shoidd  bare  added  that  Freeny 
would  not  be  estopped  unless  he  knew  or 
had  reason  to  believe  that  Hall  Intended  to 
purchase  the  note.    It  is  not  every  assertion 
or  representation  that  will  work  an  estop- 
pel.   A  man  may  make  an  untme  assertion 
or  representation  to  another  because  be  may 
deem  the  question  asked  him  impertinent, 
and  in  that  case  he  would  not  be  estopped; 
but  If  be  knew  that  the  person  making  the 
Inquiry  Intended  to  contract  on  the  faith  of 
the  Information  given,  and  he  then  made  a 
false  representation,  upon  which  the  other 
person  acted,  this  would  amonnt  to  an  estop- 
pel.   In  Blgelow  on  Estoppel  (page  628)  It  is 
said:    "The  representation  mast  bare  been 
made  with  the  intention,  dithw  actual  or 
reasonably  to  be  inferred  by  the  person  to 
whom  it  was  made,  that  .It  shonld  be  acted 
upon.    In  general,  where  there  Is  nothing 
reasonably  indicating  that  the  representation 
was  intended  to  be  acted  upon  as  a  state- 
ment of  the  tratli,  or  that  it  was  tantamount 
to  a  promise  or  agreement  that  the  declara- 
tion made  is  true  so  aa  to  amount  to  an  un- 
dertaking to  respond  In  case  of  its  falsity, 
the  party  making  it  is  not  estopped  from 
proving  the  truth."    It  Is  further  said  (page 
636):    "Where  an  Inquiry  Ztas  been  lade 
which  has  resulted  in  the  representation  in 
question.  It  Is  necessary  that  the  purport  of 
the  Inquiry  Should  be  made  clear.  If  that  be 
not  tbe  case,  tbere  cannot  be  said  to  be  any 
Intention,  whether  actual  or  presnmptive. 
that  the  representation  should  be  acted  up- 
on."   See,  also,  Andrews  v.  Ijyons,  11  Allen. 
349;  Hefner  t.  Vandolah.  67  lU.  &20.    In  the 
case  of  Tompkins  r.  Philips,  12  Ga.  52,  relied 
on  by  counsel  for  the  defendant  in  errc^.  it 
appears  that  tbe  defendant  intentionally  in- 
duced tbe  plaintiff  to  act  hy  bis  representa- 
tions.   The  case  of  Reedy  t.  Bnmner,  60  Qa. 
107,  is  very  much  like  tbe  me  now  under 
consideration.   There  the  broad  doctrine  as- 
announced  by  the  trial  judge  la  this  case 
was  laid  down  by  the  court,  but  there  was 
nothing  in  the  record  to  call  the  attention  of 
tbe  court  to  tbe  distinction  which  we  lay 
down  In  this  case,  the  excepti(Hi  being  to  the 
whole  charge  of  the  court    If  Hall  had  told 
Freeny  of  the  purpose  of  his  inquiry,  or  if 
Freeny  could  have  inferred  that  Hall  con- 
templated purchasing  the  note  and  would  act 
upon  bis  representations,  and  bis  made  tlie  re- 
plies which  Hall  claimed  he  made,  lie  would 
be  estopped  from  denying  the  truth  of  those 
representations,  if  Hall  acted  upon  them  by 
purchasing  the  note.    But  if  Hall  said  noth- 
ing as  to  the  purpose  of  bis  Inquiry,  and 
Fi'eeny  had  no  reason  to  infer  that  a  pnr- 
chase  of  the  note  was  in  contemplation,  he 
would  not  be  estopped.    Wbethw  or  not  the- 
answers  of  Freeny  were  made  with  notice  of 
tbe  object  of  the  inquiry  is  a  anest^oa  of  fact 
for  determination  by  tbe  jury. 

2.  Tbe  aflOdavit  made  by  Hall  to  enforce  a 
special  lien  on  the  cn^s  of  Freeny  for  the 
rent  was  amend&bl^  under  tbe  act  of  18ST 
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and  the  act  amendatory  thereto,  tmt  when' 
amended  It  should  eUnow  all  the  facts  neces- 
sary to  raise  a  special  lien,  as  provided  for 
In  the  act  of  1883,  atwve  referred  to.  These 
amendments  can  be  made  before  the  next 
triaL    Judgment  reversed. 


(93  Oa.  M) 

FREEMAN  at  al.  T.  BRBWSTBR,  Ordinary. 

(Supreme  Coort  of  Georgia.   April  2,  IS&i.) 
Joist  Bosd  of  Goakwass— Liabii-itieb  fok  Db- 

VASTAVIT— Bl-RDBK  OF  PROOF  —  AdmiSBIOKB  BT 

Joint  Guardian— Effect — Attorney  ab  Wit- 
Nses— Phivileoed  Cohudnications. 

1.  If  the  proceeds  of  a  check  or  draft  be 
rlghtfnliy  the  property  of  a  ward,  and  they  reach 
the  hands  of  nis  guardian  in  consequence  either 
of  the  collection  or  the  negotiation  ofi  such 
check  or  draft,  it  matters  not  as  to  whether  the 
draft  Itself  or  the  indorsements  upon  it  were 
regular  or  irregular,  and  no  proof  of  algning  or 
{ndorsement  Is  rcQuisite. 

2.  Where  two  guardians  Jointly  appointed 
for  the  same  ward  execute  a  joint  bond  for  the 
faithful  performance  of  their  trust,  each  of  them 
is  a  security  upon  the  bond  for  the  other;  and 
both  they  and  their  aoretfes  ajfon  the  same  bond 
are  responsible  fox  a  devastavit  committed  by 
either. 

3.  In  an  action  upon  the  bond  for  a  breach 
thereof,,  the  suit  being  brongtit  by  the  ordinary 
for  the  use  of  the  ward,  after  the  latter  Iiad  at- 
tained his  majority,  and  after  demand  made  by 
him,  proof  that  either  of  the  gnardians  received 
assets  of  the  ward  during  his  minority,  and 
while  the  letters  of  guardianship  were  in  force, 
will  cast  apon  the  defendants  In  the  action  the 
burden  of  acconnting  for'  a  legal  disposition  of 
snch  assets,  either  before  or  after  the  ward  ar- 
rived at  majority. 

4.  Admissions  made  by  one  of  the  guardians 
after  the  letters  of  guardianship  were  revoked 
would  not  affect  the  other  guardian  or  the 
anreties  npon  the  bond:  and  Ae  particular  ad- 
mission made  in  this  case  was  not  rendered  ad- 
missible against  them  npon  the  ground  that  the 
guardian  who  made  it  was  dead  at  the  time  of 
the  trial,  the  admission  as  a  whole  not  being 
against  his  Interest,  inasmuch  as  bif  entire  state- 
ment, if  taken  as  true,  would  discharge  him 
from  one  debt  by  charging  him  with  anotha-. 
thus  leaving  his  interest  balanced  as  a  result  of 
the  admission. 

5.  Tile  knowledge  of  an  attorney  at  law  of 
the  contents  of  an  insurance  policy,  the  identity 
of  the  beneficiaries  named  therein,  the  collection 
of  the  money,  and  the  payment  of  the  same  to 
his  client,  having  been  acquired  while  acting  in 
his  professional  capacity  under  employment  to 
collect  the  policy,  and  by  reason  of  this  relation- 
Bhip,  he  is  an  incompetent  witness  to  testify  to 
these  facts,  and  it  was  error  to  admit  his  evi- 
dence. 

6.  A  -letter  is  not  admidaible  in  evidence 
withont  proof  of  its  being  genuine,  and  this 
proof  cannot  be  aiipplied  solely  by  what  ap- 
pears on  the  face  of  the  letter  Hadf,  to  wit,  the 
contents,  the  letter  head,  etc. 

(SyllabuB  by  the  Court) 

Brrw  from  superior  court,  CJoweta  county; 
S.  W.  Harris,  Judge. 

Action  by  J.  P.  Brewster,  ordinary,  for  the 
nse  of  one  Kicholas,  against  R.  W.  Freeman 
and  others,  upMi  a  guardian's  bond.  Judg- 
ment toe  plaintiff,  and  defendants  bilng  .er- 
ror.  Rerersed. .  , 

P.  H.  Brewster  and  L.  B.  Bay*  f  on  i^nUff  s 
in  error.  R.  W.  Freeman,  H.  A.  HaU,  and 
Alvan  D.  Freeman,  for  defendant  in.  error.  ■ 


JSltEWSXEB.  105 

SIMMONS,  3.  1  Mrs.  StalUngs  had  her 
life  insured  by  the  SL  Ixmls  Life  Insurance 
Company  for  the  benefit  of  <  her  children,  Wil- 
liam, Edward,  and  Nicholas.  After  her 
death,  Watklns  Orr  and  Henry  Orr  were  ap- 
pointed guardians  of  Nicholas.  The  present 
action  was  brought  by  the  ordinary  for  the 
use  of  Nicholas,  after  he  became  of  age, 
against  Henry  Orr  and  the  admlnlsti'ator  of 
Watbins  Orr,  as  principals,  and  against  L.  R. 
and  John  D.  Ray,  as  sureties,  npon  the  bond 
given  by  Watldna  and  Henry  Orr  as  guard- 
iaiis,  to  recover  a  sum  alleged  to  have  been 
collected  by  said  guardians  from  the  Inaur- 
ance  onnpany  as  the  abare  <tf  Nicholas  in  the 
pnxsedB  of  tbia  insurance.  Th««  was  a  ver- 
dict for  the  lOalntlff^and  tbe  dtf endant*  made 
a  motlDn  far  a  new  trial,  wblcb  was  or^ 
ruled,  and  they  excepted.  It  appears  that 
the  Insurance  company  paid  tbe  amount  due 
upon  tbe  p<dlcy  by  means  of  a  draft  payalde 
to  its  (ffder,  drawn  by  tbe  Mecbanica*  Bank  of 
St  Loois  on  the  National  Bank  of  the  Re- 
public, of  New  York.  One  of  the  grounds  at 
the  motion  tor  a  sew  trial  was  that  tbe  coort 
erred  in  admitting  this  draft  In  evldoice,  over 
the  objection  of  the  defendants  that  It  was 
not  shown  to  have  been  tndwsed  by  tbe  in- 
surance  company  nor  by  Henry  Orr,  and  that 
the  indorsement  of  Oasltn.  ca^er,  which  ap- 
peared on  tbe  draft,  If  snffldent  to  pass  tbe 
title  to  tbe  draft  at  all,  made  part  <tf  it  pay- 
able to  WatUns  Orr  and  Henry  Orr  as  Indi- 
viduals, and  not  as  guardians. .  Tbe  court  did 
not  err  in  overruling  these  objections.  It  ap- 
pears from  the  evidence  that  the  <b»ft  was 
left  at  the  First  National  Bank  of  Newnan, 
with  direction  that  the  draft  be  paid  over  on 
the  surrender  of  tbe  poilifT  apd  tbe  itignlng  a 
receipt  for  the  money.  Tbe  draft  vrae  in- 
dorsed as  follows:  "Pay  Robert  Orr,  Wat- 
klns Orr,  and  Henry  Orr,  guardians,  or  urder. 
J.  O.  Gaalln.  Caab."  Watklns  Orr  went  to 
tbe  l>ank,  together  with  Robert  Oir,  wbo  had 
been  appointed  guardian  of  the  other  chil- 
dren, William  and  Bdward,  and  each  indorsed 
the  draft,  and  signed  a  receipt  for  the  money, 
Watklns  Otr  signing  also  tbe  name  of  Henry 
Orr,  saying  be  had  been  authorized  by  the 
latter  to  do  so;  and  the  money  was  paid  over 
to  them.  It  Hius  aK>ears  that  tbe  ameunt 
due  Nicholas  Stallii^s  nndw  the  policy  came 
into  tbe  bands  of  bis .  guardians;  and,  tbis 
being  so,  It  does  not  matto^  irhetl^  the  in- 
dorsonent  or  the  draft  itself  vras  icr«gular  <Hr 
not  If  the  gurdlons  obtiUned  tbe  iponey  on 
the  draft.  And  it  bdonged  to  their  ward,  they 
are  responsible-  tor  it;  it  matters  not  how 
they  obtained  it  .  .  ' 

2, 3.  It  was  argued  that  Bony  Orr  was 
not  liable  for  this  money,  because  there  was 
no  proof  that  be  received  any)  part  of  It,  or 
thai  he  authwlsed  Watkins  Otr  to  Indorse 
the  draft  in  hla  (Henry's)  name,  or  to  sign 
his  name  to  tbe  receipt  We  do  not  think 
this  point  Is  well  -taten.  We  think,  wheare 
two  guardians  ai^olnted  for  the  same  ward 
unite  In  giving  a  joint  bond,  for  tbe  faith- 
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ful  performance  of  tbelr  trust,  each  of  them 
Is  a  8ecnrU7  up<m  the  bond  for  the  other, 
and  both  they  and  their  Buretira  upon  the 
same  bond  are  responsible  for  a  devastavit 
committed  by  either.  And  where  it  Is 
shown  in  an  action  of  this  kind  that  one  of 
the  guardians,  during  the  minority  of  the 
ward,  and  while  the  letters  of  guardianship 
were  in  force,  received  assets  belonging  to 
the  ward,  the  burden  is  cast  upon  the  de- 
fendants to  show  that  a  legal  disposition  of 
Buch  assets  was  made,  either  before  or  after 
the  ward  arrived  at  majority. 

4.  It  appears  from  the  record  that  the 
letters  of  guardianship  of  Watklns  and  Hen- 
ry Orr  were  revoked  In  1873.  on  the  appli- 
cation of  their  sureties.  Walter  Orr,  who 
resided  In  Texas,  had  removed  Nicholas 
Stalllngs  to  that  state,  and  tiad  been  ap- 
pointed his  guardian  there.  The  court  al- 
lowed the  plaintiff,  over  the  objection  of  the 
defendants,  to  prove  by  William  Stalllngs 
that  In  1875  Watklns  Orr  told  him  that, 
as  gmrdlan  of  Nicholas,  he  had  collected 
about  11,000  on  the  life  Insurance  policy  of 
his  ward's  mother,  and  had  paid  the  money 
to  Walter  Orr  upon  his  private  debt  due 
said  Walter,  and  that  he  paid  It  in  1878, 
while  Walter  was  in  Georgia,  and  before  he 
had  carried  Nicholas  to  Texas  or  been  ap- 
pointed bta  guardian.  At  the  time  of  the 
trial,  Watklns  Orr  was  dead.  We  think  the 
admisBlons  of  Watklns  Orr,  made  after  his 
letters  of  guardianship  had  been  revoked, 
ought  not  to  have  been  received  In  evidence 
to  charge  the  other  guardian  or  the  surettes 
on  the  bond.  The  letters  having  been  re- 
voked, no  act  or  admission  on  the  part  of 
<me  of  them  In  regard  to  the  dlspotdtton  of 
the  aflseta  ot  the  ward  could  bind  the  other 
w  his  sureties.  Nor  did  the  Cact  that  the 
one  who  made  the  admission  was  dead  at 
the  time  of  the  trial  render  it  admUBlble. 
The  admission  was  not  against  his  Interest, 
for,  taking  his  whole  statemoit  as  tme.  It 
m>uld  dlscba^e  -blm  from  one  debt  by  char- 
ffing  him  with  another,  thus  leaving  his 
liiter»t  baUmced  as  a  result  ot  the  admls- 
alcot. 

6.  J.  B.  8.  Davis,  an  attorney  at  law,  was 
introdnced  and  sworn  as  a  witness  to  prove 
the  contents  of  the  Insurance  policy,  the 
Identity  of  the  braeflclarles  therein,  and  the 
collection  of  the  money,  and  the  payment  of 
the  same  to  the  guardians.  It  appears  that 
he  was  employed  by  the  guardians  to  col- 
lect the  money  oa  the  policy,  and  It  was  ob- 
jected teat  he  was  incompetent  as  a  wit- 
ness, because  all  the  knowledge  he  had  as 
to  the  matters  refwred  to  was  obtained  by 
reason  of  bis  employment  as  attorney.  We 
think  the  court  erred  In  admitting  the  teatl- 
mwy  of  this  witness.  TiiA  act  ^proved 
August  4,  1887,  de(dares  that  "no  attorney 
shall  be  competent  or  compellable  to  testify 
In  any  coort  in  this  stiite  for  or  against  his 
client  to  any  matter  or  thing  knowledge  of 
wtdch  be  may  hare  acquired  from  his  client 


by  virtue  of  his  relations  as  attorney  or  by 
reason  of  the  anticipated  employment  of 
him  as  such  attorney."  Acts  1887,  p.  30. 
The  knowledge  of  this  witness  as  to  the 
facta  sought  to  be  proved  by  him  baring 
been  acquired  while  he  was  acting  in  bis 
professional  capacity,  under  employment  to 
collect  the  policy,  and  by  reason  of  such 
employment,  we  think  the  act  referred  to 
rendered  him  incompetent  to  testify  to  these 
facts.  In  onr  opinion,  his  incompetency 
does  not  relate  solely  to  admissions  made  by 
the  cUent  as  was  cont^ded  by  counsel  for 
the  defendant  in  error,  but  relates  to  all 
facts  knowledge  of  which  he  obtained  cc«i- 
ceming  his  client's  case  pending  his  em- 
ployment In  the  case  of  Skellie  v.  James, 
81  Ga.  419,  8  8.  B.  607,  relied  upon  by  coun- 
sel for  the  defendant  In  error,  the  attorney 
represented  a  loan  company;  and  his  knowl- 
edge as  to  tbe  loan  abont  which  he  was  in- 
troduced as  a  witness  was  acquired,  not  as 
attorney  for  the  borrower,  who  was  the 
party  objecting  to  his  testimony,  but  as  at- 
torn^ of  the  loan  company,  which  was  not 
a  party  to  tbe  case  on  trial. 

6.  We  think  the  court  erred  In  not  exclud- 
ing tbe  letter  signed  "J.  O.  Caslin,  Cash.,*' 
there  bebig  no  proof  that  tbe  letter  waa 
gentOne.  This  proof  could  not  be  suppUed 
solely  by  what  appeared  on  the  fiice  of  the 
letter  Itself,  to  wit,  the  contents,  tbe  letter 
head,  etc.  Johnson  v.  Railroad  Oa,  00  Ga. 
810  (5).  17  S.  E.  121.   Judgment  reversed. 


OS  G«.  63S) 

WESTERN  UNION  TEL.  CO.  v.  SMITH. 
(Supreme  Court  ot  Georgia.    March  26,  1894.) 
Teleokafb  Coupavt— Failubb  to  DsLrvaa  Uss- 

aAOB  —  ACTJOX  FOK  PbKALTT  —  AMBXnMBMT  OF 
DECLAKAflOIT'— AbSSHOB  OW  SBNnBB*B  ADDRBSS 

— ErFBCT. 

1.  Tbe  declaration  In  a  salt  against  a  tele- 
graph company  to  recover  the  statutory  penal- 
ty for  failure  to  deliver  a  telesram  in  due  time 
is  amendable  so  as  to  make  it  allece  that  the 
person  to  whom  the  telegram  was  addressed  re- 
Bided  within  the  citr  to  which  it  was  sent,  and 
within  one  mile  of  the  company's  station. 

2.  Failure  of  the  sender  of  a  telegram  to  in- 
dicate in  the  address  tbe  street  and  number  of 
tbe  sendee  is  not  of  itself  negligence  on  bis  pirt. 
the  company  having  accepted  the  message  for 
transmission,  and  reeeived  tbe  toll  therefor, 
without  tbe  address  being  more  spedSc  than  it 
was,  and,  so  far  as  appears,  without  inquiring 
of  the  sender  touching  the  street  and  number. 

3.  The  search  and  inquiry  to  find  the  senrlee 
made  by  the  company  in  the  ci^  to  which  the 
telegram  was  addressed,  not  embracing  as;  in- 
quiry at  tbe  post  office,  may  have  been  less  ex- 
tensive than  tbe  occasion  and  circumstances  re- 

anired.    This  was  a  qaestlon  for  tbe  joiy,  tnd. 
le  trial  court  having  approved  tbe  finding  and 
refused  to  set  the  verdict  asid^  tbe  supreme 
court  will  not  interfere. 
(Syllabus  by  the  Oonrt.) 

Brror  from  dty  court  of  Floyd  coant7; 
W.  T.  Tnmbull,  Judge. 

Acticm  by  Henry  Q.  Smith  against  tlie 
Western  Union  Tel^raph  CtMnpany.  Jodg- 
ment  Cor  plaintiff,  and'defmdant  brings  er- 
ror. AfBrmed. 
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HcHemy,  Nnnnalljr  &  Ned,  for  plalntifE  in 
enxHT.  G.  Rovell  and  Victor  I*  SmlUi,  tor 
defendant  In  error. 

SIMMONS,  X  H.  6.  Smttli  Bued  the  tele- 
graph company  for  the  Btatutory  penalty  for 
failure  to  deliver  a  message  dated  May  2, 
1882,  signed  by  him  and  addressed  to  C.  M. 
Fort,  Atlanta,  Ga,,  this  message  having  been 
delirered  by  the  plaintiff  to  the  company's 
agent  at  its  office  In  Rome,  Oa.,  and  the 
charges  for  sending  the  same  being  prepaid. 
There  was  a  verdict  tor  the  plaintiff,  and, 
the  defendant's  motion  for  a  new  trial  being 
orerruled,  it  excepted. 

L  There  is  no  merit  in  the  objection  that, 
this  being  a  proceeding  to  enforce  a  statu- 
tory penalty,  the  rule  of  amendment  applica- 
ble to  actions  arising  ex  contractu  or  ex  de- 
licto does  not  apply.  "There  Is  no  difference 
as  to  the  doctrine  of  amendment  at  common 
law  between  penal  and  other  actions"  (Tldd, 
Prac.  p.  711;  see,  also,  cases  to  this  effect 
cited  la  note  to  Ellison  t.  Railroad  Co.,  87 
Ga.  723. 13  S.  B.  809).  nor  has  such  a  distinc- 
tion been  made  any  statute  of  this  state. 
An  Instance  of  the  application  to  this  class 
of  cases  of  the  doctrine  of  amendment  ap- 
plicable to  actions  at  law  generally  will  be 
found  in  the  case  of  Oonyera  v.  Telegraph 
Co.  (decided  at  the  last  term  of  this  court) 
82  Ga.  610.  18  S.  D.  253.  Applying  the  rule 
of  amendment  applicable  to  other  actions, 
there  can  be  no  question  that  this  amend- 
ment was  proper. 

2.  It  Is  complained  that  the  court  failed 
to  charge  the  jury  that,  this  being  an  action 
for  a  penalty,  before  the  plaintiff  could  re- 
cover be  must  be  without  fault  or  negli- 
gence; and  if  he  addressed  a  message  in 
Rome,  to  be  sent  to  Atlanta,  and  failed  to  give 
any  definite  address  as  to  the  number  of 
house  or  street,  such  failure  would  constitute 
contrlbntory  negligence,  and  he  could  not 
tbea  recover.  Mo  written  request  to  so  In- 
stnict  the  Jury  was  presented  to  the  coutt, 
and.  besides,  we  do  not  think  such  an  in- 
struction would  have  been  proper.  It  would 
certainly  be  going  vwy  far  to  say,  as  a  mat- 
ter of  law,  that  the  sender  of  a  dispatch  who 
does  not,  in  giving  the  sendee's  address, 
Bi>e<^  a  particular  street  and  house.  Is 
guilty  of  such  negligence  as  would  preclude 
a  recovery  by  him  for  negligence  of  the  tele- 
graph company,  without  regard  to  whether 
be  was  aUe  to  furnish  such  Information  or 
not,  and  without  regard  to  whether  the  tel- 
egraph company  Inquired  of  him  in  reference 
thereto  or  not.  So  far  as  appears  from  the 
evidence  In  this  case,  the  address  given  by 
the  sender  was  as  specLQc  as  he  knew  how  to 
make  It,  and  the  company  accepted  the  mes- 
sage and  the  pay  for  it  without  attempting 
to  have  the  address  made  more  specific  than 
it  waa  In  the  case  of  Telegraph  Co.  v.  Mo- 
Paniel  (Ind.  Sup.):  2  n.  K.  709,  relied  on  by 
counsel  for  the  plaintiff  in  error,  the  sender 
was  asked  by  oounsel  for  the  plaintiff  In  er- 


ror, tbe  agent  of  tUe  company,  to'  giTCt  the 
Gbrtstlan  name  of  tbe  pmon  for  whom  the 
mes'Uge  vaa  Intended  and  the  number  of  her 
residence,  but  replied  that  It  was  unneces- 
sary,  and  directed  tbe  message  to  be  sent 
without  such  name  and  number. 

3.  The  messenger  of  the  defendant  at  At- 
lanta testified  that,  when  Hie  message  was 
turned  over  to  him  to  be  delivered,  he  did 
not  know  0.  M.  Ford,  tbe  addremee,  and  had 
never  heard  of  him,  and,  not  finding  his 
name  in  the  dty  directory  or  address  book 
of  the  company,  he  took  the  message  to  all 
the  hotels  in  the  <Aij  exceitt  tbe  Markham 
House,  and  made  Inquiry  for  O.  M.  Ford,  but 
could  not  find  such  a  person.  He  then 
handed  the  message  to  another  messenger, 
who  was  on  his  way  to  tbe  Markham  House, 
and  asked  him  to  Inquire  there  for  G.  M. 
Ford.  That  messoiger  left  It  with  the  clerk 
at  the  MailEham  House,  although  it  did  not 
ai^ar  that  any  person  named  C.  M.  Ford 
was  at  the  hotel  or  had  ever  been.  The  ho- 
tel cterk  stated  that  there  was  a  person  stay- 
ing at  the  hotel  by  the  name  of  Fort,  who 
had  a  brother  at  dinner  with '  him,  but  it 
does  not  appear  that  he  tnfwmed  the  mes- 
senger that  either  of  these  persons  was  C.  M. 
Fort,  nor  does  It  appear  that  the  messenger 
sought  any  further  infortnation  on  this  point. 
The  message  was  never  delivered  to  the  ad- 
dressee. He  was  then  residing  in  Atlanta, 
at  Na  451  Gonrtland  street,  and  occupied  an 
ofRce  at  No.  Q  Kimball  House,  and  bad  been 
a  resident  of  the  city  for  about  six  months. 
Before  this  message  was  sent  he  had  re- 
ceived other  messages  through  the  defend- 
ant's office  in  Atlanta.  When  the  plaintiff 
prored  that  the  message  was.  not  delivered, 
a  prima  facie  case  of  negligence  was  made 
out,  and  it  became  Incumbent  on  the  com- 
pany to  show  that  It  exercised  due  diligence. 
Tbe  leaving  of  the  message  at  the  Mark- 
ham House,  simply  because  there  was  a  per- 
son there  named  Fort,  without  making  any 
further  inquiry  then  or  afterwards  to  ascer- 
tain whether  this  was  tbe  proper  person  or 
not,  might  well  have  been  regarded  by  tbe 
Jury  as  insufficient  to  establish  due  dili- 
gence on  the  part  of  the  company;  and,  if 
its  efforts  to  find  the  addressee  before  leav- 
ing the  message  at  the  hotel  were  not  suffi- 
cient to  relieve  the  company  of  any  further 
duty  in  the  premises,  the  Jury  were  clearly 
warranted  In  finding  as  they  did.  Whether 
the  company  was  Justified  In  abandoning  all 
further  effort  to  find  the  addressee  when  It 
failed  to  find  htm  at  the  hotels,  or  to  find  his 
name  in  the  city  directory  or  address  book 
of  the  company,  would  depend  upon  whether 
there  were  other  means  of  finding  him, 
which,  in  tbe  exercise  of  ordinary  and  rea- 
sonable diligence,  it  ought  to  have  resorted 
to.  A  means  which  might  .naturally  have 
suggested  Itself  to  the  company  as  likely  to 
prove  effective,  and  which  doubtless  would 
have  been  so  If  the  company  had  resorted  to 
It  In  this  case,  was  an  Inquiry  at  the  post 
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office^  or  a  notice  eoit  through  the  matl  to 
the  addressee  of  the  message.  It  has  been 
said:  "It  aftw  a  reasonable  effort  to  find  the 
pemon  addressed,  the  company  Is  nnable  to 
do  so,  it  might  perhaps  be  under  an  obliga- 
tion to  mall  him  a  copy  of  the  message  at 
the  place  of  destination,  upon  the  ground 
that  the  t>ostal  authorities  bare,  as  a  rule, 
Immediate  knowledge  of  new  and  altered  ad- 
dresses,—-a  knowledge  which  a  telegraph 
company,  drawing  its  Information  from  di- 
rectories, might  easily  be  without."  Gray, 
Oommun.  Tel.  fi  23.  We  do  not  undertake  to 
say,  as  a  matter  of  law,  that  the  company 
was  under  any  obligation  to  do  this.  The 
omission  to  do  so,  however,  la  a  snfflcloat 
ground  for  upholding  the  verdict  In  this  case. 
The  jury  were  authorised  to  find  that  In  fail- 
ing to  do  so  the  company  did  not  do,  or  hare 
done,  all  that  ordinary  and  reasonable  dili- 
gence required  of  It.  Whether  due  diligence 
was  exercised  or  not  was  a  question  for  the 
Jury,  and  the  jury  having  found  that  such 
diligence  was  not  shown  on  the  part  of  the 
defendant,  and  the  trial  judge  having  ap- 
proved their  flnding,  this  court  will  not  Inter- 
fere.  Judgment  affirmed* 

<ft3  Ga.  7<2) 

BABNBTT  v.  SPBIE. 
(Supreme  Court  of  Georgia.    June  25.  1894.) 

HOBSB  TSADR— COKSTBOOTITB  FbAUD— RE8GISSIOX 

'-.^OHT  TO  Bbiko  Tbovsb— Kbtbxtioh 
or  HoBSB  Rbcbivbd— Bftbot. 

1.  The  right  to  resdnd  for  fraud  In  a  horse 
swap  existfl  only  when  actual  fraud  has  been 
committed.  Rescission,  where  a  right  to  rescind 
is  not  ezpreaalr  reserved,  cannot  be  had  for  con- 
structiTe  frand,  or  merely  on  account  of  war- 
ranty, express  or  implied.  For  this  reason  it 
was  error  to  instruct  the  jury  teaching  the  law 
of  waraanty. 

2.  Where  the  right  to  rescind  exists,  and  the 
party  exercising  it  tenders  back  the  horse  he  re- 
ceived, demanding  at  the  same  time  the  one  be 

girted  with,  and  there  is  refusal  as  to  both  the 
nder  and  the  demand,  the  subsequent  reten- 
tion of  the  horse  received  will  not  bar  an  action 
of  trover  bronght  for  the  one  parted  with;  and 
if,  after  the  action  is  commenced,  the  horse  re- 
ceived is  disposed  of  by  the  plaintiff  for  his  own 
t>enefit,  the  fair  market  value  of  this  horse  or  the 
^its  of  the  disposition  will  go  In  mitiwition  of 
damages,  if  the  defendant  so  elects.  That  this 
horse  may  have  been  useless  to  the  plaintiff  will 
not  protect  the  plaintiff  from  accounting  for  his 
ralne  after  a  conversion  by  swapping  him  off. 

3.  The  evidence  being  conflicting,  and  the 
cimrge  of  the  court  on  the  subject  of  warranty 
not  being  applicable  to  the  case,  the  court  erred 
in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  county; 
J.  J.  Hunt,  Judge. 

Action  by  Allison  Speir  against  G.  T.  Bar- 
nett.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

E.  J.  Reagan  and  W.  T.  Dlcken,  for  plain- 
tiff In  error.  J.  F.  Wall  and  O.  W.  Bryan, 
for  defendant  In  enror. 

SIMMONS,  J.  This  was  an  action  of  tro- 
ver for  a  horse.  It  appears  from  the  record 


that  the  plaintlCT  swapped  his  horae  tor  tibe 
defendant's  mare,  but  on  tbe  next  day  ten- 
dered back  the  mare,  and  asked  a  rescission 
of  the  trade,  claiming  that  the  defendant 
cheated  and  defrauded  htm  by  false  repre- 
sentations as  to  the  character  and  qualities  of 
the  mare.  The  defendant  refused  to  take 
back  the  mare  or  return  the  horse,  and  this 
action  was  brought  Tbe  defendant  claimed 
that  he  had  made  no  representations  as  to 
the  mare,  but  that  the  plaintiff  traded  for  her 
on  his  own  responsibility.  The  court  charged 
the  jury  that,  "if  the  defendant  traded  the 
plaintiff  a  mare  In  exchange  for  a  horse,  the 
defendant,  even  If  he  said  nothing,  neverthe- 
less warranted  the  mare  to  be  reasonably  suit- 
ed to  the  uses  for  which  horses  are  generally 
Intended."  This  was  excepted  to  by  the  de- 
fendant, and  made  one  of  the  grounds  of  bis 
motion  for  a  new  trial.  We  think  this  charge 
was  OETor.  This  was  not  an  action  for  a 
breach  of  warranty,  but  to  recover  the  horse 
or  Its  value,  upon  the  ground  that  the  title 
had  not  passed.  To  prevent  title  from  pass- 
ing, there  must  be  actual  fraud.  Mere  con- 
structive fraud  or  tM%ach  of  warrant  does 
not  prevent  title  from  passing.  Where  two 
persons  exchange  horses,  and  an  actual  fraud 
la  committed  on  one  by  the  other,  the  right  of 
resdsslon  may  exist  on  the  part  of  the  one  de- 
frauded, but  this  right  does  not  arise  from 
constructive  fraud  or  on  account  of  a  breach 
of  warranty  express  or  Implied,  unless  the 
right  to  rescind  Is  expressly  reserved  In  the 
contract  Where,  however,  there  is  an  actual 
fraud  perpetrated  on  one  of  the  parties,  and 
he  elects  to  rescind  the  contract,  and  makes 
a  tender  of  the  horse  to  tbe  other  party,  which 
la  refused,  and  he  brings  trover  for  the  horse, 
the  question  of  warranty  Is  not  In  the  case. 
Such  being  the  nature  of  the  present  action.  It 
was  error  to  charge  the  jury  upon  the  subject 
of  warranty.  See  Dawson  v.  Pennaman,  &S 
Qa.  698;  21  Am.  &  Eng.  Enc.  I^w,  60. 

2.  After  the  defendant  refused  to  take  tmck 
the  horse,  the  plaintiff  kept  it  for  some  time, 
and,  after  this  action  was  brought,  disposed 
of  It.  It  was  contended  by  the  defendant  that 
the  retention  of  the  horse  by  the  plaintiff  pre- 
cluded a  recovery  In  this  action.  We  do  not 
think  so.  Where  the  rl^t  to  rescind  exists,  and 
the  party  exercising  it  tenders  back  the  prop- 
erty he  received,  demanding  at  the  same  time 
that  with  which  be  parted,  and  there  is  a  re- 
fusal as  to  the  tender  and  the  demand,  the 
subsequent  retention  of  the  property  received 
will  not  bar  an  action  of  trover  brought  for 
that  parted  with.  If,  after  the  action  Is 
brought  however,  the  property  received  Is 
disposed  of  by  tbe  plaintiff  for  his  own  ben- 
efit, its  fair  market  value  or  the  fruits  of 
the  disposition  should  go  In  mitigation  of 
damages,  if  the  defendant  so  elects.  Hie 
above  is  applicable  In  the  present  case,  al- 
though the  horse  retained  was  useless  to  the 
plaintiff;  This  fact  would  not  protect  him 
from  accounting  for  its  value.  If  be  bad  kept 
the  horse  until  this  suit  was  terminated*  and 
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bad  prevailed  In  ttte  Bult,tiLe  deftoidant  would 
bare  been  liable  to  taim  for  Oie  expense  of 
keeping  the  hors&  See  Hambrick  y.  WUklns 
(Mlsa.)  3  South.  67. 

3.  The  eyldence  being  conflicting,  and  the 
charge  on  the  subject  of  warranty  not  being 
applicable  to  the  case,  the  conrt  erred  in  de- 
nying a  new  trlaL  Judgment  rerersed. 


(M  Oa.  486) 

WESTEBN  UNION  TBL.  GO.  MICHEIj- 
SOM. 

(Snprme  Court  of  Georgia.  April  30,  1894.) 

Tbleorapb  Compant— Nontkassmission  ot  Mes- 
sage —  LlABILITT  POR  PeHALTT  —  IntEHSTATS 
MbSSAOI— RSTIBW  OK  AFPBAZi— EBSORB  SOT  AP- 
III  RbOOHD. 

1.  Nothing  in  isterstate  law,  whether  coo- 
Btitutionol  or  statutory,  offers  aoy  impedimeut  to 
enfordug  the  statute  of  Georgia  imposing  upon 
telegraph  companieB  a  penalty  for  not  transmit- 
ting messages,  the  message  involved  in  the  giv* 
en  case  not  having  been  even  started  to  its  des- 
tination, and  thus  the  whole  of  the  negligence 
by  which  the  statute  was  violated  having  oc- 
curred within  the  territory  and  jurisdictitHi  of 
the  state. 

2.  Any  question  as  to  complying  with  ape- 
dal  contract  terms  touching  presentation  of 
claim  or  making  demand,  or  the  time  of  so  doing, 
does  not  arise  where  the  default  sued  for  is 
failure  to  start  the  message.  A  contract  which 
one  party  abandons  without  excuse  or  justifica- 
tion cannot  be  enforced  against  the  other. 

3.  The  settled  rale  that  the  objection  to 
evidence  which  was  made  and  decided  below 
must  appear,  and  that  the  evidence  improperly 
admittM  most  be  set  out  either  in  the  motion  for 
a  new  trial  or  the  bill  of  exceptions,  applies  to 
■everal  of  the  gronnds  of  the  motion  In  this  case, 
and  therefore  these  gronnds  are  not  considered. 
The  charge  of  the  conrt  was  free  from  error, 
and  there  was  no  error  in  denying  a  new  trial. 

<Syllabu8  by  tiie  Court) 

Error  from  Buperlor  court,  Glynn  counly; 
J.  L.  Sweat,  Judge. 

Action  by  Jacob  HIcbelson  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  deffoidant  brings  er- 
ror. Affirmed. 

The  following  Is  the  c^clal  report: 

The  sender  of  a  message  from  Brunswick, 
Ga.,  to  New  York  sued  the  telegraph  com- 
pany for  the  statutory  penalty  for  failure 
to  trangmit  and  deliver  the  same,  to  wit: 
"Aug.  20,  1892.  To  J.  David,  250  West 
i28th  St.  New  York.  Hetty  and  children 
win  arrive  by  Mallory  steamer  Monday 
momlng,  nine  o'clock."  This  was  written 
on  one  of  the  company's  blanks  for  a  night 
message,  and  was  marked  as  filed  at  10  p. 
m.,  "check  12.  paid  34."  This  blank  con- 
tained tiie  following:  "Send  tbe  following 
night  m^sage.  subject  to  the  terms  on  back 
thereof,  which  are  herebyagreed  to."  On  the 
back  was  the  following;  "The  •  •  •  com- 
pany win  receive  messages  to  be  sent  dur- 
ing the  night,  for  delivery  not  earlier  than 
the  mocning  of  the  next  ensuing  budness 
day,  at  reduced  rates.  The  company  will 
not  be  liable  for  the  damages  or  statutory 
penalties  In  any  case  where  the  claim  is 
not  presented  In  writing  wltbin  thirty  days 


after  the  message  Is  filed  with  the  compaor 
for  transmlsslm.**  The  suit  was  brought 
on  Novembor  16,  1882.  In  plalntiffi 
testimony  the  ftdlowing  appeared:  ***Hetty 
and  children,'  r^erred  to  In  the  telegram; 
are  my  wife  and  cUldren.  J.  David  Is  my 
father-in-law,  who  resides  In  New  York  City, 
within  three  blocks,  each  one  hundred  and 
eighty  fbet  In  length,  from  an  office  of  de- 
fendant Miss  OiemlmKm  In  the  agent  and 
manager  of  defendant  la  Brunswick.  She 
wrote  me  a  note  about  this  telegram,  and 
afterwards  came  to  see  me  In  person  wben 
I  had  got  a  dispatch  from  my  wife  after 
her  arrival  In  New  York.  I  went  to  defend- 
ant's <rfBce  In  Brunswick  on  Tuesday  fd- 
lowlng  the  Saturday  night  I  had  deUvered 
the  message  to  defendant  for  transmission. 
I  found  Miss  Clantnson  tiiere,  and  she,  after 
searching,  found  the  dispatch  which  I  had 
sent  to  the  office  on  Saturday  night  She 
offered  me  the  money  which  I  had  paid  to 
have  the  musage  transmitted,  saying  she 
was  sorry  there  had  been  a  fiallnre  to  transmit 
It  I  refused  to  take  the  money.  That  Is 
the  telegram  Miss  Clemhiaon  found,  and  that 
is  tbe  note  I  leceiTed  from  her.  I  did  not 
smd  any  other  tdegram  that  day.  I  car- 
ried that  note  to  her,  and  she  said  she  had 
written  It  to  me.  I  paid  35  cents,  tbe  charge 
for  the  transmission  of  the  telegram,  to  tbe 
defendanit  Miss  Clemlnson  told  me  tbe  tel- 
egram was  never  a&it  tnm  Brunswick  1^ 
defendant  She  said  It  had  been  laid  upon 
a  desk  and  accidentally  oreriooked,  and  that 
It  was  a  mistake  of  one  of  the  young  men  «n. 
ployed  In  the  office.  My  bookkeeper  wrote 
the  telegram,  by  my  direction,  and  I  sent  It 
to  the  telegraph  office  by  my  porter,  to  whom 
I  gave  the  money  tor  sending  it  The  mes- 
sage was  dellvored  to  the  defendant  between 
10  and  11  o'clock  Saturday  nlgbt  ^  sun 
time.  Defendant  had  no  cmtract  with  me 
to  delirer  this  telegram  on  Sundi^  momlng. 
I  simply  delivered  It  to  them  to  be  trans- 
mitted and  delivered.  I  supposed  It  would  be 
delivered  on  Sunday.  The  porter  left  my 
store  for  the  telegraph  office  about  half  past 
lu  o'clock,  sun  time,  and  returned  In  about 
Ave  minutes.  He  did  not  bring  the  telegram 
back  with  him.'  That  Is  my  signature  to 
the  demand  made  on  the  defendant  tor  the 
payment  of  the  penalty  and  damages  for  the 
failure  to  transmit  and  delirer  the  telegram. 
I  delivered  a  copy  of  this  paper  to  Miss 
Cleminaon  on  the  ITth  day  of  December 
('!),  1892.  I  ain  sure  that  my  tether-ln-law 
has  not  Instituted  suit  against  this  company. 
He  never  said  anything  to  me  about  It  I  have 
not  heard  anything  from  him  about  It"  The 
copy  of  liie  demand  just  referred  to,  as  it 
appears  in  the  brief  of  eridence.  Is  dated  Sep- 
tember 17,  1892.  The  note  from  Miss  Clem- 
InsoD  to  plaintiff,  Identified  by  him,  states: 
"I  refund  you  the  34c.  for  msg.  Will  alsa 
refund  for  your  wife's  mag.  and  your  answer, 
if  you  wish.  Please  sign  rect"  No  witness 
other  than  the  plaintUf  testlfled. 
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The  Jury  found  for  the  plalntlfT,  and  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. The  motion  alleges  that  the  verdict  is 
contrary  to  law  and  evidence,  and  that  the 
eourt  erred  In  overruling  a  demurrer  to  the 
declaration  and  a  motion  for  nonsuit.  The 
ground  of  demurrer  and  one  ground  of  the 
motion  for  nonsuit  was  that  the  message 
was  an  interstate  message,  for  transmission 
and  delivery  from  Georgia  to  New  York,  and 
therefore  the  cause  of  action  was  one  of 
which  this  state  had  no  power  to  take  cogni- 
zance, or  to  pass  any  law  to  regulate  or  en- 
force, but  the  same  was  within  the  operation 
and  wholly  controlled  by  the  third  clause  of 
section  8,  art  1,  of  the  constitution  of  the 
United  States  (Code,  S  52CG).  Another  ground 
of  the  motion  for  nonsuit  was  that  it  did  not 
appear  that  the  plaintiff  was  the  first  to  sue 
for  the  penalty,  or  that  no  action  therefor  had 
been  brought  by  the  sendee,  although  plain- 
tlflTa  dodaration  so  alleged.  A  fnrther  ground 
was  that  It  appeared  that  the  message  was  de- 
livered on  Saturday  night  to  be  transmitted  by 
the  comi>any  during  that  night  and  delivered 
to  the  sendee  (m  theSabbatb  day,  and,  not  be- 
ing a  work  of  necessity  or  .charity,  the  con- 
tract between  the  parties  was  void,  and  de- 
fendant wasnotllableforthe  penalty.  Another 
ground  of  the  motion  for  new  trial  is  that  the 
court  allowed  plaintiff,  over  defendant's  ob- 
jection, to  testify  as  to  the  admissions  alleged 
to  have  been  made  to  him  by  Miss  Clemlnson, 
"said  admissions  having  been  made  some 
days  subsequent  to  the  delivery,  or  the  al- 
leged delivery,  of  said  telegram,  in  behalf  of 
the  plaintiif  to  the  defendant,  and  which  said 
Btatements  of  Miss  Clemlnson  are  fully  set 
out  In  the  brief  of  evidence  offered  in  said 
case,  filed  herewith  and  made  a  part  of  this 
motion."  Another  ground  Is  that  the  court 
erred  in  allowing  the  plaintiff  to  rend  to  the 
Jury  and  place  In  evidence  the  note  signed  by 
Miss  Clemlnson  Individually,  "n  copy  of 
which  Is  to  be  found  In  the  brief  of  evidence 
ofiCered  in  said  case,  filed  herewith  and  made 
a  part  hereof,  and  to  testify  concerning  the 
same,  the  said  note  not  appearing  to  have 
been  made  or  written  by  Miss  Clemlnson  as 
the  agent  of,  or  at  the  instance  of,  or  for  and 
in  behalf  of  said  defendant,  but  simply  ap- 
pearing to  be  the  individual  act  of  Miss  Clem- 
toson;  to  all  of  which  defendant  then  and 
there  objected."  It  is  also  alleged  that  the 
court  erred,  after  the  dose  of  the  testimony, 
"In  permitting  the  plaintiff  to  reopen  the  case, 
and  to  offer  In  evidence,  and  to  permit  the 
plaintiff  to  testify  In  person  concerning  the 
making  of,  the  demand  upon  the  defendant 
for  the  payment  of  the  sum  sued  for  by  him 
In  his  declaration  In  aald  case,  a  copy  of 
which  said  demand  la  to  be  found  in  brief  of 
evidence  offered  In  said  case,  filed  herewith 
and  made  a  part  hereof;  to  the  reopening  of 
which  case  the  defendant  then  and  there  ob- 
jected, and  to  the  admission  of  which  testi- 
mony of  plaintltr,  and  Qie  Introduction  of  the 


copy  of  said  demand,  the  defendant  likewise 
then  and  there  objected,  the  same  not  being 
the  wiglnal  demand  served  upon  the  defend- 
ant, but  expressly  alleged  to  be  a  copy,  and 
it  not  having  been  made  first  to  appear  tliat 
said  original  was  lost,  or  could  not  be  found 
and  obtained,  and  there  being  no  evidence  In 
writing  of  the  service  of  such  original  de- 
mand upon  defendant.  To  the  Introduction 
and  reception  and  admission  the  defendant 
then  and  there  objected." 

The  following  Instructions  to  the  Jury  are 
assigned  as  erroneous:  "Yon  may  take  all  of 
the  testimony  which  baa  been  submitted  to 
you,— the  testimony  upon  the  part  of  the 
plaintiff  as  to  whether  this  message  was  writ- 
ten by  his  clerk  and  signed  by  his  antbority, 
and  was  delivered  to  his  porter,  with  money 
to  pay  the  charge;  as  to  whether  the  porter 
left  the  store  with  Instructions  to  go  to  the 
Western  Union  Telegraph  office;  whether  he 
returned  soon  thereafter;  whether  it  was  Sat- 
urday night  or  not,  and  In  the  usual  office 
hours  for  that  kind  of  business;  and  you  are 
likewise  authorized  to  take  any  and  all  ad- 
missions which  it  has  been  shown  the  agent 
of  the  defendant,  the  Western  Union  Tele- 
graph Company,  may  have  made  concerning 
this  matter,— and  from  all  this  find  the  truth 
in  reference  to  this  case,  as  to  whether  the 
plaintiff  has  sustained  by  necessary  proof  the 
allegations  as  made  In  the  declaration,  and  Is 
authorized  to  recover  under  the  law  which 
the  court  has  given  you."  "It  Is  claimed  by 
the  plaintiff  in  this  case  that  on  August  20, 
1892,  he  caused  to  be  delivered  at  the  office  of 
the  Western  Union  Telegraph  Company  In 
Brunswick,  Ga.,  a  certain  dispatch  to  be  for- 
warded by  that  company,  together  with  the 
amount  of  money  necessary  to  pay  the  char- 
ges therefor;  that  the  dli^patch  In  question 
was  not  sent  at  all;  that  It  was  received  at 
the  office  on  Saturday  night,  together  with 
tlie  money  to  pay  the  charges,  and  was  per- 
mitted to  remain  there  without  being  for- 
warded, as  was  the  duty  of  the  telegraph 
company  to  have  done  with  promptness  and 
dispatch  and  with  impartiality,  as  required 
by  law;  that  the  plaintiff  himself  called  at 
their  ofilce  on  the  following  Tuesday,  found 
his  message  stilt  there,  and  that  It  had  not 
been  scat  by  the  telegraph  company.  Now, 
gentiemen  of  the  Jury,  if  yon  find  this  claim 
upon  the  part  of  tiie  plaiotiff  to  be  true,  then 
the  court  charges  you  that,  under  the  law,  the 
defendant  telegraph  company  would  be  liable 
for  the  penalty  of  $100,  as  provided  In  the 
law  which  the  court  has  read  to  you;  other- 
wise, the  defendant  would  not  be  liable,  and 
you  would  not  be  authorized  to  find  a  verdict 
In  favor  of  the  plaintiff  and  against  the  de- 
fend iint." 

Orovatt  &  Whitfleia,  for  plaintiff  In  error. 
Bymmee  &  Bennet,  toe  deftedant  in  eiror. 

PER  CURIAM.   Judgment  affirmed. 
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APPLE  T.  LESSER. 
(Supreme  Court  of  Georgia.  June  11,  iS&i.) 
IXDOBSBR  OF  Non— Liability  —  Notiob  or  Pro- 

TB8T— DePOBIT  IN  PoST  OjFIC* — NOSKR- 
OXIPT  BT  Ittdokber— BnuiNOs. 

1.  Where  a  negotiable  promlBsoir  note  pay- 
able on  its  face  at  a  bank  is  iDdoraed  by  the 
payee,  whether  for  value  or  for  accommodation, 
he  is  entitled  to  notice  of  nonpaymeot  and  of  pro- 
tMt,  as  provided  for  by  section  2781  of  the  Code; 
and  where  the  proof  of  notice  relied  upon  is 
timt  a  notice  was  sent  to  him  by  mail,  ana  there 
is  positive  evidence  that  he  never  received  it,  the 
time  of  depositing  the  notice  in  the  post  office 
must  appear,  so  that  it  may  be  cbtermined 
whether  ft  was  done  in  a  reasonable  time  or  not 

2.  The  evidence  showing  that  the  note  was 
payable  in  tiie  city  of  the  indorser's  residence, 
and  there  being  no  evidence  that  the  notary  was 
ignorant  of  his  residence,  and  no  explanation 
why  notice  was  In  the  first  instance  sent  by  mail 
to  a  bank  in  another  city,  whence  it  was  again 
mailed  to  the  indorser  at  a  place  where  he  some- 
times received  bis  mail,  and  It  not  affirmatively 
ajmearing  at  what  time  the  notice  was  posted  in 
either  instance,  the  plaintiff  failed  to  show  Uiat 
due  notice  was  iu  fact  given,  even  if  the  mailed 
notice  was  prc^perly  addressed  the  second  time, 
the  indorset  testifying  that  he  never  received 
it 

3.  There  Is  no  evidence  from  whidi  an  un- 
cimdltiona]  mo&Ude  by  the  Indorser  to  pa^  the 
note  could  iightly  be  Inferred. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
J.  h.  Sweat,  Judgei 

Action  by  S.  Lesser  against  one  Bennett 
and  B.  J.  Apple.  Judgment  for  plaintiff,  and 
defendant  Apple  brin^  error.  Reversed. 

L.  A.  WiUKm.  for  plaliitUt  In  error. .  Hltdi 
&  Ifyen^  for  defendant  In  ertor. 

SIMMONS,  J.  LesBw  sued  Bennett  as 
principal,  and  Abide,  as  indoraer,  on  two' 
promissory  notes,  due,  reqtectlTelT,  9  and 
12  monttis  after  date,  imyaUe  to  the  order 
of  Apple  at  any  bank  In  Sarannah,  Oa.,  aten- 
ed  by  Bennett,  and  Indorsed  in  blank  by 
Apple.  The  notes  were  made  at  Wayauss, 
Ga.  There  ma  a  rerdlct- against  tlie  defend- 
anta  npon  one  of  tile  notes,  and  ttaey  made 
a  motton  for  a  new  trial  on  the  ground  that 
tke  rerdict  was  contrary  to  law  and  titie 
OTidMice.  The  motion  mn  overruled,  and 
tbey  excepted.  It  appeared  fnm  the  evi- 
dence that,  before  the  notes  matured,  Lesser 
deposited  tbem  In  a  bank  In  Atagnsta  for  col- 
lection, and  the  carter  of  the  bank  forward- 
ed them  to  a  Savannah  bank  for  collection. 
On  the  day  of  their  matorlty  the  cashier 
of  tbe  latter  bank  iHresoited  th«u  to  the  tel- 
ler of  another  bank  in  Savannah,  and  de- 
mauAed  paytaoit,  which  was  Refused,  there 
being  no  fnnds  to  meet  them.  -  The  eashia 
who  had  presented  the  notes  for  payment 
surotested  tbem, 'and  made  oat  s^rate  no- 
tices of  protest,  addressed,  reapectively,  to 
Bennett,  Apple,  Lesser,  and  tbe  caviar  of 
the  Angnsta  bank,  from  whl^  the  notsa 
had  been  received  for  collectltm.  All  die 
notices  were  mailed  to  Beane,  the  cashier 
of  tlw  Aogiuta  bank,  and  Beane,  in  turn. 


mailed  to  Bennett;  A^e,  and  X^esaer  6w 
notices  intended  tax  them.  It  does  not  ap- 
pear trom  the  e^enoe  at  what  time  the 
cashier  at  tbe  Savannah  bank  mailed  the 
notices  to  Beane,  nor  does  It  appear  at  what 
time  Beane  mailed  them  to  Waycroas.  Apple 
testified  that  he  resided  In  Savannab,  though 
he  sometimes  received  bis  mall  at  Way- 
cross,  being  a  traveling  salesman.  He  fnr- 
tb.ee  testified  that  he  had  never  received 
any  notice. 

1.  The  note  upon  which  the  recovery  was 
had  was  payable  at  a  chartered  bank.  Our 
Code,  S  2781.  detdares:  "When  bills  of  ex- 
change and  promissory  notes  are  made  for 
the  purpose  of  negotiation,  or  intended  to  be 
n^fotlated  at  any  chartered  bank,  and  the 
same  are  not  paid  at  maturity,  notice  of  the 
non-paymmt  tiiereof,  and  of  the  protest  of 
the  same  for  non-payment,  must  be  given  to 
the  endorsers  thereon  within  a  reasonable 
time,  either  personally  or  by  post  (if  the  resi- 
dence of  the  endorser  be  known),  or  tiie  en- 
dorser will  not  be  held  liable  tiiereon."  I7n- 
der  tbis  section,  whether  Apple  indorsed  the 
notes  for  accommodation  or  for  value,  be  was 
entitled  to  notice  of  nonpaymoit  and  of 
protest,  and,  if  he  received  no  such  notice, 
he  was  not  liable  tiiereon.  Tbe  plaintiff 
claimed  that  Apple  was  notified  by  mall,  but 
he  fails  to  show,  either  by  the  cafibler  of  the 
bank  In  Savannah  or  by  the  cashier  in  Au- 
gusta, by  whom  the  notices  were  sent,  at 
what  time  they  were  deposited  In  tiie  malL 
The  above  section  of  the  Code  declares  that 
it  must  be  done  "vrtthin  a  reasonable  time.** 
As  to  what  constitutes  a  "reasonable  time" 
for  this  purpose,  see  2  Daniel,  N^.  Inat 
(4th  Ed.)  H  1035,  1039,  KMO^  and  authorities 
dted.  It  la  tbem  said  that  when  tlie  pai^ 
ties  reside  In  different  places,  .and  there  la 
mail  communlcatton  between  them,  "the  no- 
tice ahould  be  deposited  in  the  post  in  iime- 
to  be  sent  by  tbe  mall  of  thJe  day  after'  dis- 
honor, provided  such  mail  is  not  nkwed  be- 
fore eaily  and  omvenlent  business  honrs 
of  that  day,  In  which  case  It  must  be  sent  by 
the  next  mail  thereafter."  It  not  appearing 
from  the  evidence  in  this  case  at  what  time 
tbe  notices  were  mailed,  and  A^ile  testi- 
fying that  he  never  really  received  the  notice, 
it  could  not  be  determined  wheOier  the  no> 
tices  were  mailed  in  a  reasonable  time  or 
noL 

2.  The  evidence  showing  that  ^ple  resid- 
ed in  Savannah,  where  tiie  notes  were  made 
payable,  and  th^  being  no  proot  that  the 
cashier  of  the  Saviinnah  bank  was  Ignorant 
of  his  residence,  and  no  reascm  being  given 
why  notice  was  sent  Ih  the  first  Instance  to 
the  cashier  of  tiie'bank  in  Augusta,  wlience 
the  notices  were  mailed  to  Apple  at  Way- 
cross,  aud  it  not  afllrmatlvely  appearing  at 
what  Hme  the  notices  were  mailed  either  In 
Savannah  or  in  Augusta,  tiie  plaintiff  ftUed 
to  show  that  due  notice  was  tn  fact  given, 
even  if  Apple  had  resided  -In  Waycross,  as 
claimed  by  the  plaintiff;  Apple  teaUfylng 


Digitized  by  Google 


173 


S0UTHEA9IXRHJft£lP0BTBB»  Vol.  21. 


tbat  he  did  not  recite  It,  and  theie  being  no 
contradiction  of  his  testimony, 

8.  Tbere  Is  na  evidence  from  which  an  un- 
condlUonal  promise  by  the  Indorser  to  pay 
the  note  oonld  rightly  be  Infwred.  Judg- 
ment reversed. 


(MOit.  as^ 

MABCHMAN     8BWBLL  et  aL 
(Sopreme  Court  of  Georgia.  April  2,  1894.) 
Bbtopfsl  bt  Jddoubvt— Svrr  InATiTrrBD  witb- 
OUT  AornOBiTT— Enfoboemekt  of  Jodo- 

HENT — InJL'KCTION. 

Where  a  persoD  Dot  a  part7  to  an  ac- 
coont  procures  a  snit  to  be  instituted,  and  judg- 
ment rendered  thereon,  throngh  attorneys  em- 
ployed by  bim,  wbo  in  fact  repreeeDt  him,  and. 
not  the  plaintiff,  and  after  the  rendition  of  judg- 
ment tlte  plaintiff,  disavows  any  interest  there- 
in, or  any  connection  with  the  salt,  and  disclaims 
all  rlidit  to  the  proceeds  thereof,  and  la  himself 
neither  making  nor  autiiorizing  any  effort  to  en- 
force the  judgment,  bat  the  person  who  caused 
It  to  be  rendered  and  his  attorneys  are  seeking  to 
enforce  it  In  the  name  of  the  plaintiff,  and  hare 
caused  the  defendant's  prdpei^  to  be  levied  up- 
on, or  his  debtors  to  be  garnidied  for  that  pur- 
pose, the  Judgment,  while  it  wotdd  be  an  estop- 
pel In  favor  of  the  plaintiff  therein  were  he 
claindag  the  right  to  enforce  It,  ia  no  estoppel 
(n  favor  of  this  other  person  and  his  attorneys, 
they  beiug  no  parties  thereto,  and  having  no 
equitable  interest  therein,  and  not  being  in  privi- 
ty with  the  plaintiff;  and,  the  facts  of  the  case 
appearing  in  the  record  showing  that  it  would  be 
grossly  inequitable  for  this  person  and  his  at- 
torneys to  enforce  the  judgment. for  their  benefit, 
they  ouebt' to  be  enjoined  from  so  doing  in  a 
suit  for  the  purpose,  in  which  they  and  the 

[ilaintiff  in  the  judgmeot,  together  with. the 
evyiug  officers,  are  made  joint  defendants, 
(Syllabus  by  the  Court) 

£^rrbr  from  auperfor  court,  Carroll  county; 
B.  W.  Harris,  .Jndgie. 

Petition  by  W.  B.  Mftrchman  against  J.  D. 
Sewell  and  others  to  restrain  tbe  enforoe- 
ment  of  a  Jndgment.  Judgment  for  defend- 
ants, and  petltlober  brings  error.  Reversed. 

Tbe  following  Is  the  official  report: 

Harchman,  by  his  petltltm,  alleged:  On 
June  21,  1S92,  Brannan  Sc  Co.  got  Judgment 
against  ^inl  for  $46.06  principal,  with  Interest 
and  cost,  In  a  justice's  court  of  OarroU  coun- 
ty. From  this  judgment.execQtIon  had  been 
Issued  against  him  and  his  security  on  ap- 
peal, which  execution  has  been  levied  on  hts 
prc^iwty.  This -judgment  Is  on  an  open  ac- 
coant  purporting  to.  be  in  favor  of  Brannan 
&  Go.  against  him,  the  consideration  of 
which  was  fertUlzers  said  to  have  been  fur- 
nished him  by  Brannan  A  Co,  In  1885,  for 
$51.  Tbe  account  was  sued  in  tbe  justice 
court  In  February,  1B88,  In  favor  of  Bran- 
nan &  Co..  and  as  their  chief  property.  He 
pleaded  that  be  owed  defradants  nothing, 
but  only  J.  D.  Sevrell,  vrbom  be  had  fully 
paid  for  fertilisers,  by  reason  of  having  been 
garnished  at  the  Instance  of  Halls,  Ordway 
&  Mitchell,  credited  of  J.  J>.  SeweJl,  who  ob- 
tained judgment  against  said  Sewell  and  pe- 
titioner, petitioner  admitting '  be  owed  said 
8eweM  tor  tbe  .guano,  wblcb  judgment  be 
liad  tttUr  pald.qS  to  iiall^  Ordway  &  Mitch- 


ell through  th^  attorn^,  Oscar  Reese.  The 
case  of  Bnuman  &-Ca  - against  bim,  when 
first  tried,  resulted  favorably  to  him.  Than 
was  an  appeal  to  a  jury,  who  also  rendered 
a  verdict  for  him.  The  case  was  then  taken 
by  certiorari  to  the  superior  court;  which  re- 
manded It  for  a  new  trial  before  a  Jury. 
Upon  the  second  jury  trial  thffe  was  a  ver^ 
diet  against  petitioner,  which  verdict  was 
set  aside  by  the.  superior  court,  and  a  new 
trial  had.  Upon  the  third  trial  there  waa  a 
verdict  against  petitioner,  the  result  of  which 
Is  the  fl.  fa.  and  Judgment  first  mentioned. 
During  ntme  of  Uiese  trials  was 'any  plea 
made  by  him  that  tbe  title  to  the  account 
was  not  In  j^Ialntlffs,— that  Is,  Brannan  &  Co. 
He  suspected  that  aacb  was  the  case,  but 
not  enough  so  to  cause  blm  to  file  a  plea  to 
that  effect,  and  get  up  proof  thereon.  Upon 
every  trial  of  the  case  where  oral  testimony 
was  had.  Green  B.  Sewell  swore  positive 
that  the  account  was  not  tbe  propa*ty  of  J. 
D.  Sewell.  but  of  Brannan  &  Co.;  that  be 
had  been  emplt^ed  as  thebr  agent;  through 
OEM  Myers,  to  collect  the  account,  and  as 
such  agent  had  brought  the  suit,  and  em- 
ployed Cobb  &  Beall,  attorneys  at  taw,  for 
that  purpose;  "that  he  had  never  had  any- 
communlcatlon  with  them  during  the  prog- 
ress of  the  suit;  and  that  J.  D.  Sewell  had 
assigned,  and  he  was  his  assignee."  J.  D. 
Sewell  also  swore  that  the  account  was  the 
property  of  Brannan  &  Co.;  that  he  bad  so 
told  petitioner  as  soon  as  he  was  garnished 
by  Halls,  Ordway  &  Mitchell,  and  so  told 
Oteen  B. -Sewell  and  O.  W.  Merrdl;  that  he 
was  Insolvent,  and  had  assigned  to  Oreen  B. 
Sewell;  that  he  had  sold  guano  on  commta- 
slon  for  Brannan  &  Ca  In  and  all  the 
guano  notes  and  accounts  he  had  got  from 
them  were;  Brannan  &  Co/s  prc^r^.  After 
hearing  all  this,  petitioner  thought  perhaps 
Brannan  &  Co.  had  authorised  the  suit 
brought,  or  bad  some  Int^^t  therein.  After 
tbe  execution  first  mentioned  was  levied, 
knowing  how  unjust  It  was  for  him  to  pay 
the  account  twlce>  and  knowing  It  belonged 
to  J.  D.  Sewell,  if  anybody,  he  determined, 
as  he  had  now  nothing  to  lose  In  prosecutlnc 
his  inquiries  to  the  bottom,  to  ascertain  It 
Brannan  &  Co.  had  anything  to  do  with  the 
matter,  or  any  title  to  or  any  interest  in  the 
aocount;  and  ascertained  the  firilowing  flactB, 
which  he  never  fuUy  ascertained  until  April 
7,  1893:  Brannan  &  Co,  did  a  fertilizer  busi- 
ness In  Atlanta  In  l$S5j  the  firm  conalstlnK 
of  Brannan  alone,  who  sold  to  Sewell  that 
year  20  tons  of  fertilizer,  for  -which  tbe  flma 
took  Sewell's  oblation,  and  for  which  Sew- 
ell was  alone  responsible^  Said,  firm  never 
had  any  Interest  In  or  title  to  tbe  account, 
and  had  no  knowledge  of  suit,  judgment,  fl. 
fa.,  or  levy  until  March  15, 1893,  when  they 
repndiated ,  the  suit,  judgment,  and  fl.  fa. 
Green  B.  Sewell  wa»  never  the  firm's  ageat 
In  any  capacity,  nor  has  it  ratified  his  con- 
duct Oreen  B.  SQweU, .  through  his  attor- 
ney acting  tnradnlently  under  the.nasae  ot 
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Brannan  &  Co.,  has  garnished  tarlona  cred<  [ 
ItarB  of  petitioner,  whereby  he  and  his  cu»* 
tomers  are  harassed,  and  his  customers  drir- 
■CD  off.  Petitioner  la  &  batcher.  He  (Green 
B.)  has  never  paid  or  accounted  to  that  firm 
concerning  any  fertilljier  claim  he  may  liave 
■collected  In  its  name,  although  he  has  so 
collected  several  hundred  dollars,  but  de* 
ponent  believes  ke  has  paid  the  entire  sum 
collected  to  his  brother  J.  D.  and  his  attor- 
neys, after  keeping  a  large  share  for  himself, 
thereby  aiding  J.  D.  to  defraud  bis  creditors, 
and  to  cheat  petitions.  Petitioner  l>elleve8 
Qreen  B.  Sewell  is  insolvent,  and  knows  J. 
D.  Is,  unless  his  assignment  is  set  aside. 

On  the   toy^  of   .  1808,  Green  B. 

Sewell,  as  assignee  sued  petitioner  In  a  Sua- 
tlce's  court,  being  represented  by  the  same 
att(a^eys.  His  defense  to  the  suit  was  that 
the  accotmt  as  to  the  amount  was  correct, 
but  that  he  tiad  been  garnished  at  the  tn- 
«tance  of  Halls,;  Ordway  A  Mitch^,  as  above 
stated,  and  a  Judgment  rendered  against  him 
In  the  garnishment  proceeding;  that,  when 
garnished,  be  nottfled  Green  B.,  and  J.  D. 
Sewell  assigned  to  Gt^en  B.  on  November 
6,  1885,  and  in  bis  deed  pretended  to  set  oat 
In  full  the  names  of  bis  creditors  and  debt- 
ors, and  bis  assets,  which  deed  has  been  re- 
corded and  accepted  by  Gi^een  B.,  who  has 
collected  several  hundred  dollars  as  such  as- 
signee. None  of  the  guano  account»  above 
mentioned,  and  especially  that  sued  on 
against  i>etltioner.  Is  anywhere  mentioned  is 
that  deed.  J.  'D.  8e«ell  claims  they  belong 
to  Brannan  &  Co.,  when  In  truth  they  vere 
Uie  property  of  J.  D.  Sewell,  and  ehotUd  have 
been  placed  In  the  deed  of  assignment,  but 
were  fraudnlmtly  left  ou*.  Petitioner  had 
no  notice  of  this  fraud  until  March,  1803, 
though '  be  expressly  charges  notice  thereof 
apon  Green  B.  gewell  and  Cobb  &  Beall, 
who,  with  J.  D.  Sewell,  are  the  real  plaintiffs 
In  the  ftauhnlent  judgment  against  bim  first 
above  mentioned.  He  prayed  that  the  judg- 
ment be  set  aside,  and  the  levy  dismissed; 
for  injunction  against  the  sheriff,  J.  D.  and 
Oi^eoi  R  aewellt.aiid  Cobb  &  Beall;  that  the 
deed  of  nmigmiieat  be  sel  adde;  that  Cobb 
A  Beall,  J.  D.  and  Oterat  B.  Sewell  refund  to 
bSm  the.  amoimt  coUected  of  him  under  the 
judgment  against  him  In  tavw  oC  Green  B. 
OB  assignee;  and  for  temporary  restraining 
ordw  and  proocea.  Ya,rloii8  exhibits  vuv  at- 
tacked «L8  indicated  In  the:  petition.  This  pe- 
tition was  presented  and  the  Introductory  or- 
der mad«  April  &  USOS^: 

Cobb  answered  that  he  brought  the  suit 
In  favor  of  Braiman  &  Co.  against  Mart^man, 
and,  aftw  varlona  trials  obtained  a  Judg- 
ment, tajtoe  and  frauduMt  pleas  Int^ided 
for  d^y  haTlns  been  filed  "bf  Marchmau; 
and,after  .aufflcienttime  elapsed  for  certiorari, 
Respondent  had  the -execution  Issued,  and  levy 
made.  At  90  time  did  March  man  deny  In 
any  way  that  the  title  to  tl^e  account  was 
not  In  Brannaa  &  Co.,  though  he  knew,  cr 
might  .have  -  known,  that  Brannan  &  Co. 
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[  Uved  In  Atlanta.  In  1888  re^Mudent,  «s  at- 
torney at  law,  received  the  account  from 
Green  B.  Sewell  or  G.  W.  Merrell  for  collect 
tion,  Merrell  being  attorney  for  Sewell  In  the 
matter  of  the  assignment.  The  accouqt  was 
sued  in  the  name  of  Brannan  &  Co.  because 
no  written  transfer  was  made  on  it  to  any  oth- 
er person.  Halls,  Ordway  AMItchelinever  ob- 
tained, any  judginent  against  Marchmau  on 
any  suit  or  judgment  against  Sewell,  -nor  had 
Marchman  legally  paid  the  sum  due  on  the 
account  to  Halls,  Ordway  ^  Mitchell.  After 
said  pretended  sumraous  of  garnishment  on 
Marchman,  h^  without  answering  the  same, 
and  before  judgment  against  J.  D.  Sewell, 
fraudulmtly  alluded  with  Reese,  attorney 
(OT;  Halla,  Ordway  &  Mitchell,  to  defraud 
Brannan  &  Oo^  the  true  owners  of  the  guano 
account  .(aot  J.  D.  Sewell),  and  Marchman 
and  Reese  then  and  before  had  notice  that 
the  accoimt  did  not  belong  to  J.  D.  Sewell. 
and  that  he  had  no  interest  therein,  but 
Marchmai^  acting  as  he  did,  and  with  the 
promise  that  Reese  would  hold  him  harm- 
less, paid  over  to  Reese  the  sum  due  on  the 
account;  all  ot  which  was  pleaded  and  was 
In  issue  in  all  the  trial  of  said  case  hereto- 
for&  Respondent  received  the  account  for 
collection  from  Green  B.,  with  the  statement 
that  It  belonged  to  Brannan  St  Co.,  and  not 
to  J.  D.,  or  Green  B.,  as  assignee  of  J.  D. 
He  Is  Informed  and  believes  the  account  was 
turned  over  to  Green  6.  for  collection  by  S. 
A.  Webzler  acting  as  agent  for  Brannan  Sc 
Co.  The  latter  had  transferred,  their  con- 
tract with  J.  D.  Sewell  for  the  sale  of 
guano  to  said  agent,  to  make  settlement  with 
J.  D.  Sewell,  as  though  he  was  acting  as 
agent  for  Brannan  &  Co.,  and  that  title  to 
the  account  was  never  In  J.  D.  Sewell.  Re- 
spondent denied  all  charges  of  fraud,  etc 
Green  B.  and  J.  D.  Sewell  and  Beall  also  an- 
swered. The  nature  of  their  answers  Is  fully 
Indicated  by  what  has  been  quoted  from  the 
answer  of  Cobb,  or  will  sufficiently  ajqpear 
from  the  .report  <tf  the  evidence  Introduced. 
The  judge  below  refused  the  injunction,  and 
to  this  ruling  Marchman-excepted. 

At  the  hearing  Marchman  InOnduced  tiia 
judgment  in  favor  of  Halls,  Ordway  & 
Mitchell  against  htm  rendered  at  the  April 
term,  1S87.  for  f61.74  principal  and  foe  cost 
This  judgment  was  against  him  aa  garnishee, 
being  a  debtor  of  J.  D.  Sewell,  a  debtor  of 
Halls,  Ordway  &  Mitchell.  Also,  a  receipt 
on  the  judgment,  by  .Reese,  j^IntUTs  attor^ 
ney».  to  Marchqiaa,  and  by  the  cleric  of  tiie 
.court;  dated  Angost  18,  1887,  In  full  of  the 
judgment.  Also  affidavit  ef  Brannan  that  he 
alone  composed  the  firm;  that  in  1885  he  sold 
J.  D.  Sewell  20  t<Hi8  of  fertilizer,  .for  which 
Sewell  {Mdd;  that  Sewell  alone  owed,  him 
(or  the  goods;  that.  If  any  suit  has  been  in- 
stituted on  account  of  said  goods,  it  has  been 
without  Iris  knowledge  or  consent  or  con- 
zdvance,  ifl^d  he  now  positively  repudiates 
the-  same;  that  he  sold  only  said  goods  to 
Seweli;  that  he.  never  he^.of  tbfi  suit  or 
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judgment  In  question  nntll  Reese  Informed 
him  by  letter,  March  15,  1893;  that  he  nev- 
er employed  Green  B.  SeweU  as  agent  or 
any  attorneys  in  the  natter;  that  he  has 
lived  In  Atlanta  during  and  since  1885;  that 
he  never  had  any  claim  against  Marcbman; 
that  the  goods  were  sold  to  J.  D.  Hewell 
under  written  contract,  at  a  stipulated  price, 
and  he  alone  was  resiyonslble  to  deponent 
under  the  contract;  and  that  he  knows  not 
where  the  contract  Is,  but  supposes  it  Is  In 
possession  or  control  of  J.  D.  Sewell,  who 
owes  him  nothing  for  guano.  Also  affidavit 
of  various  citizens  of  Atlanta  as  to  the  integ- 
rity of  Branoan,  the  truth  of  which  affidavit 
was  conceded.  Also  a^davlt  of  Oscar  Keese 
that  he  never  Induced  Marchman  to  pay 
Halls,  Ordway  &  Mitchell.  As  their  attor* 
ney,  be  had  a  claim  against  J.  D.  Sewell; 
DOW  In  Judgment  Sewell  made  no  defoisei 
Affiant,  learning  that  Marchman  was  the 
debtor  of  SeweU,  had  bim  gandsbed.  After 
this  was  d<Hie,  Bfarcbman  asked  affiant,  not 
as  his  attorney,  but  as  bis  friend,  whether 
Che  money  shoidd  be  paid  to  Green  B.  Sewell, 
assignee  of  J.  D.  SeweU,  who  stated  he 
was  the  agent  of  Brannan  &  Co.,  <xe  to  Halls, 
Ordway &MltcbeH.  AflBant  then  asked  March- 
man  whom  he  owed,  and,  npon  Uarchman 
replying,  J.  D.  Sewell,  and  not  Brannan  &  Co., 
gave  it  as  his  opinion  that  Marchman  had 
bett«  not  pay  Green  B.  Sew^l  anything  In 
any  capacity.  After  this,  affiant  saw  J.  D. 
Bewell's  assignment  of  record»  and  among 
the  list  of  assets  there  was  bo  aeconnt  upon 
which  the  Judgment  In  question  la  based,  and 
so  Informed  Marchman,  and  told  him  that, 
if  what  Marchman  stated '  was  true, 'the 
whole  assignment  conid-  be  defeated,  bfarcb- 
man said  it  was  tnie,  and  he  could  prove 
it  Affiant  made  the  examination  because 
MArchnian  said  he  owed  Sewell  not  only  for 
the  guano,  the  eondderatlon  of  the  present 
judgment,  but  also  a  amall  store  account, 
on  which  the  assignee  brought  suit  and  re- 
covered judgment  and  which,  Marchman 
paid,  as  deponent  Is  informed.  During  none 
of  the  trials  was  Brannan  ft  Co.  beard  of. 
Deponent  in  connection  with  his  then  part- 
ner, represented  Marchman,  and,  while  ^s- 
plelous  that  Brannan  &  Go.  knew  nothing 
about  the  suit,  nor  had  any  Interest  -In  It, 
they  were  afraid  to  Investigate,  as  it  might 
result  In  Injury  to  their  client.  After  judg- 
ment In  both  cases,  there  being  nothing  to 
risk,  Investigation  was  had.  with  the  result 
stated  by  Brannan  in  hia  'affidavit.  After 
judgment  by  Halls.  Ordway  &  Mitchell 
against  Sewell,  Marchman  having  made  no 
answer,  judgment  was  rendered  against  him 
for  the  same  amount  as  against  Sewelli— 
over  f4()0.  After  this  was  done,  Marchman 
told  affiant  that  the  reason  why  he  made 
no  answer  was  sickness  of  himself  and  tam- 
11y.  and  other  circumstances.  AfHant  told 
htm  to  state  all  be  owed  SeweU,  and  he 
woidd  obtain  an  order  of  court  authorising 
him  tu  write  off  all  but  tbtit  from  the  judg- 


ment against  Marchman  as  garnishee.  This 
was  done,  and  Marcbman  paid  the  same  off 
to  affiant  except  $7.60;  and  he  sent  the 
amount  to  his  clients,  charging  Marchman 
nothing.  Also  the  garnishment  proceedings 
against  Marchman,  and  record  of  Sew^'s 
assignment  hi  which  nowhere  appears  the 
account  In  question. 

For  d^«idant  was  Introduced  affidavit  of 
G.  W.  Mertell  that  he  wrote  the  deed  of  as- 
signment and  represented  Green  B.  SeweU. 
assignee,  for  some  tUne  thereafter;  that  some 
one  <aaimlng  to  represent  Brannan  & 
had  a  settlement  with  O.  B.  SeweU;  that 
afterwards  Marchman  came  to  town  wltti  a 
bale  of  cottm.  to  pay  bis  suano  debt  and 
some  other  store  aceounts  with  3.  D.  SeweU. 
and  dalmed,  befwo  be  paid,  to  have  been 
^mlshed  by  Reese  for  a  debt  due  by  SeweU; 
that  affiant  told  him  the  garnishment  wmdd 
not  Ue,  because  Sewell  had  no  Interest  In  the 
claim,  as  he  had  assigned;  tbat  Marchman 
voluntarily  paid  over  these  amoonts,  after 
this  notice,  to  Reese^  dalmlng  Reese  woold 
hold  him  harmless,  or  words  to  that  effect; 
that  affiant  warned  Marchman  agabist  p^- 
Ing  It  over  until  after  the  garnishment  was 
determined,  and.  if  he  did  so,  he  would  be 
responsIUe  for  the  m<mey,  and  be  r^iiUed 
that  Reese  bad  become  personally  responsi- 
ble for  the  money,  and  was  good.  Also  affi- 
davit of  Brannan  that  he  sold  bis  contract 
with  J.  D.  Sewett  fbr  Ote  sale  of  fortlUscn, 
and  aU  bis  Interest  therein,  to  (me  Webslw, 
of  Baltlmwe,  Md..  with  faU  power  to  dnlm 
all  Indebtedness  ahd  niake  All  settlements  as 
though  be  was  acAlng  as  afflAUrf  s  agent;  sod 
that  affiant  dora  not  know  what  di^ositlm 
Webxier  made  of  tbe  accounts,  xnr  whetlm 
any  settlement  of  the  account  ag^ust  March- 
man  for  gnano  wAA  by  Sewdl  mider  said 
contract  with  Bnuman  ft  Oa  was  ever  made 

!  Cobb  &  Bro.  and  Oscar  Reese,  for  plalntUt 
In  error.  J.  L.  Cobb  apd  Wm.  Beall,  for  de- 
fendants In  error. 

SIMMONS.  J.  The  facts  alleged  In  the  pe- 
tition are  set  oat  in  the  ofHdal  report  Under 
these  facts  tbe  court  erred  tn  refusing  the 
Injunction  prayed  tor.  Tbe  judgment  obtaSn- 
ed  by  Sewell  against  Marchman  «i  the  ac- 
count, which  he  (SeweU)  represented  belong- 
ed to  Brannan  &  Co.,  for  wbom  be  claimed 
to  act  as  agent  did  not  estop  Marcbman,  It 
appearing  that  Brannan  ft  Go.  knew  nothtiv 
of  the  snlt  on  the  account  and,  after  the 
judKmcut  vms  obtained  thereon,  disavowed 
any  Interest  thereln,'or  any  oonnectkm  with 
tbe  suit,  and  disclaimed  aU  right  to  tlie  pro- 
ceeds thereof,  and  were  n^thw  making  nor 
flutfaoyizlng  any  effort  to  enforce  the  judg- 
ment and  that  Sewell  was  attempting  to  oi- 
force  It  in  his  own  Interest  If  Brannan  ft 
Co.  were  attempting  to  enforce  the  judgment 
In  their  own  Interest,  Marcbman  would  prob- 
ably be  estopped,  but  under  ttie  facts  al- 
leged. It  would  be  grossly  inequitable  toe 
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Sewell  and  his  attoAieys  to  enforce  the  Judg- 
ment for  their  own  benefit,  especially  as  it 
appears  tbat  Marchman  has  alfeady  paid  the 
account  twice,  and  this  Is  an  attempt  to  com- 
pel him  to  pay  It  the  third  time.  Jodement 
reversed. 


(116  N.  C.  499) 

ARMSTRONG  et  al.  t.  OARR. 
(Snpreme  Court  of  North  Carolioa.    March  19, 
1805.) 

Astiomaara  bt  Fish— Preferbnobs  or  ImdI' 

TtDOiJf  ClUBDlTORS. 

An  assignment  of  partnership  property 
by  members  of  an  insolvent  firm  is  not  render- 
ed fraudulent  as  to  the  firm  creditors  by  a  clause 
therein  pref  wiiug  otn  partnershhi  cTMitors  cer- 
tain debts  due  to  the  creditors  of  the  individual 
partners. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Hoke,  Judge. 

Action  by  Armstrong,  Cator  &  Co.,  as  firm 
creditors,  against  O.  W.  Carp,  trustee  caC  Pow- 
ell &  Horton,  to  set  aside  as  fraudulent  as 
against  plaintiffs  an  assignment  for  o^itors 
by  the  said  Powell  &  Horton,  cootalnlng  a 
provision  for  the  preference  out  of  the  firm 
^sets  of  the  individual  del>ts  of  the  separate 
partners.  From  a  refusal  to  charge  that 
such  preference  rendered  the  assignment 
void,  plaintiffs  excepted,  and  appealed  from 
a  verdict  ami  judgment  tor  defendant.  Af- 
firmed. 

L.  M.  Scott  and  Shaw  &  Scales,  for  appel- 
lants.   Dlllard  &  King,  for  appellee. 

MONTGOMERY,  J.  If,  upon  the  face  of 
a  deed  of  assignment,  it  appears  manifestly 
that  Its  execution  was  for  the  purpose  of  hin- 
dering and  delaying  creditors,  and  for  the 
ease  and  advantage  of  the  debtor,  the  court 
may  declare  it  void,  without  the  aid  of  a 
Jury.  The  plaintiffs  in  this  action  insist  that 
because,  in  the  assignment  made  by  the  part- 
ners of  the  partnership  pn^erty,  there  was 
a  clause  which  secured  certain  debts  due  to 
creditors  of  the  Individuals  composing  the 
partnership,  this  court  should  declare  the 
deed  void;  that  is^  the  only  r^lef  which  the 
plaintiffs  seek  rests  upon  the  idea  that  they 
have  a  Uen  upon  the  partnership  prc^erty  as 
against  individual  creditors,  and  that  it  is  a 
fraud  apparent  on  the  face  of  the  deed  for 
the  portnera  to  apply  the  same  to  their  Indi- 
vidual debts.  Instead  of  to  their  partnership 
liabilities.  There  Is  not  only  no  fraud  on 
the  face  of  this  assignment,  but  such  provi- 
sions as  the  plaintiffs  object  to  In  this  deed 
have  received  the  sanction  of  our  judicial 
decisions.  In  the  case  of  Allen  v.  Grlssom, 
90  N.  O.  90,  Chief  Justice  Smith,  for  the 
court,  treats  fully  the  questions  of  the  rights 
of  creditors,  and  also  of  those  of  the  partners 
In  the  partnership  property.  In  that  opin- 
ion he  says:  "With  the  assent  of  the  part- 
ners, any  one  of  them  is  free  tb  dispose  of 
the  company's  effects  for  his  Individual  use, 
and  a  creditor  cannot  interrene  to  prevent 


the  application."  This  Is  the  doctrine  estab- 
lished by  repeated  recognitions  in  this  court, 
from  which,  whatever  may  have  been  the  de- 
cisions elsewhere,  we  are  not  at  liberty  to  de- 
part, and  It  commends  itself  to  our  approval. 
In  the  case  of  Davis  v.  Smith,  113  N.  C,  94, 
18  S.  E.  53,  this  court,  Justice  Avery  deliver- 
ing the  opinion,  approved,  with  citations  from 
Allen  V.  Grlssom,  supra,  the  law  set  forth  in 
that  case.  There  is  no  error  in  the  ruling  of 
the  court  below,and  the  Judgment  is  affirmed. 


<11«  N.  O.  108) 
COWAN  et  al.  v.  LAYBURN. 
(Supreme  Court  of  North  Carolina.  March  19, 

1895.) 

OoHPVUiTOT  ov  Witness— TuuiSAonoas  with 

DeOBDSHT. 

Testimony  tbat  a  witness  carried  supplies 
to  a  decedent  is  not  evidence  of  a  conversation 
or  transaction  which  makes  the  witness  incom- 
pettsBt,  onder  Coda,  S  590. 

Appeal  from  anperior  court,  Pendar  conn 
ty;  Boykin,  Jndge. 

Action  by  Mar^  B.  Cowan  and  others 
against  John  T.  Laybum.  From  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

The  complaint  alleges  that  the  plaintiff* 
are  tlie  heirs  at  law  of  one  Annie  Groom, 
who  died  Intestate;  that  she  executed  about 
a  year  before  bet  death  a  deed  of  all  the 
land  she  owned  to  the  defendant,  containing 
the  condition  that  defendant  should  provide 
for  her  personal  needs  during  her  life,  and 
for  her  decent  burial,  the  deed  to  become 
Void  and  the  land  to  revert  to  her  and  hCT 
heirs  If  the  conditions  were  not  complied 
with;  and,  further,  that  the  executlctti  of 
the  deed  had  been  obtained  by  fraud,  and 
its  conditions  broken  by  the  defendant 

A.  D.  Ward,  for  appellant 

FAIROZXyrH.  a  J.  The  only  exceptions 
were  to  the  competency  of  the  evidence  of 
Thad  Cowan  and  Catherine  Cowan,  under 
Code,  i  500.  The  f<Hiner  testified  that  *^ 
carried  food  there  to  her,"  meaning  to  Ann 
Jane  Croom;  the  bitter,  that  "I  went  to 
carry  her  supplies.  She  was  sickly.  1  was 
there  every  day.  1  carried  her  supplies. 
She  was  sickly.  She  had  no  food  except 
what  we  carried.  She  was  bad  off  for 
clothes."  We  see  no  "conversation"  or 
"transaction"  in  this  evidence,  such  as  is 
inhibited  by  section  600.  In  fact  It  does 
not  appear  whether  the  old  lady  accepted  or 
refused  the  food  and  supplies.  Affirmed. 


016  N.  c.  eu) 
FRANGKS  V.  WHITAKEB  et  al. 
(Supreme  Court  of  North  Carolina.  March  19, 
1SQ5.) 

CoxsTBDonoM  OF  Will— Dbsobiftios  or 

D&V1SEE9. 

In  a  will  devising  property  to  testator's 
son  for  life,  and  after  his  death  to  his  lawful 
heir  or  hein,  if  any,  and.  if  none,  to  the  chil- 
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dren  of  another  mm,  tite  words  "belr  or  heirs" 
refer  to  his  iesue,  and  not  t*  his  heln  genemllr: 
xnd  upoQ  Us  death  without  issne  the  property 
Koes  to  the  children  of  the  other  son.  some  of 
n^om  were  llTing  at  the  execotiou  of  the  wilL 

Appeal  from  snperior  court,  Jones  coun- 
iy;  Blown,  Judge. 

Action  hj  W.  W.  Fmncks  against  T.  C. 
Whltakw  and  othera  to  declare  certain  deeds 
a  cloud  upon  plaintUTs  title,  and  to  have 
them  canceled,  and  Judgment  rendered  in. 
lUvox  of  plaintiff  as  the  owner  of  the  lands 
under  a  certain  wUI.  From  a  Judgment  that 
plaintiff  acquired  no  title  under  such  will, 
utd  that  the  complaint  sbowe  no  cause  of  ac- 
tion, and  dismissing  the  anit,  plaintiff  ai>- 
>eals.  Affirmed. 

O.  H.  Qulon  and  W.  W.  Clark,  for  appel- 
lant Simmons,  Oibba  &  Pearsall,  tor  appel- 
lees. 

MONTGOMERY,  J.  The  courts,  In  inter- 
preting wills,  make  it  their  first  duty  to  And 
out  and  give  effect  to  the  intention  of  the 
testator.  Even  where  a  testates  makes  use  of 
technical  legal  phrases  and  expressions  which 
hare  In  law  a  fixed  and  d^ulte  legal  meau- 
iDS>  jet.  If  he  80  explain  and  qualify  their 
use  as  to  show  an  mtention  different  from 
the  meaning  which  the  law  puts  upon  the 
technical  words,  the  will  must  receive  that 
constructiMi  which  the  testator  Intended. 
"So,  aa  the  predominant  and  controlling  pur- 
pose of  the  testator  must  prevail,  when  as- 
certained from  the  general  provisions  of  the 
wlli,  oT<^  particular  and  apparently  incon- 
sistent expressicms,  to  which,  unexplained,  a 
technical  force  Is  given,  we  may  Inquire  and 
find  out  in  what  sense  such  expressions  were 
used,  and  what  the  testator  meant  in  using 
them."  Under  this  test  we  will  look  into  the 
will  which  is  before  us  for  c<xistructlon.  Its 
date  is  11th  of  July,  18S5,  and  the  section  be- 
fore the  court  is  In  these  words:  "I  give 
aiid  devise  [real  estate]  to  my  beloved  son  E. 
S.  Franoks,  during  his  natural  life,  a'nd  aft- 
er his  death  to  his  lawful  heir  or  heirs, 
should  he  have  any  surviving  him,  then  I 
give  and  devise  the  same  to  the  children  of 
my  beloved  son  W.  W.  Francks.**  The  word 
"lawful"  may  be  stricken  out  as  meaning- 
less, for  there  Is  no  such  anomaly  in  the  law 
as  an  unlawful  heir.  At  the  time  of  the  date 
of  the  will  W.  W.  Francks,  the  brother  of 
S.  F.  Fianchs,  and  the  plaintiff  In  this  ac- 
tion, and  the  children  of  W.  W.  Francks, 
were  living.  The  testatrix  knew  that  If  S. 
F.  Francks  died  after  the  will  was  publish- 
ed the  very  grandchildren  to  whom  the  es- 
tate was  devised  would  have  been  his  heirs 
If  their  father  had  been  dead.  If  she  meant 
heirs  general,  why  say,  "But  should  he  not 
leave  any  lawful  heir  or  heirs  surviving 
him,"  knowing  at  the  time  there  were  living 
persons  who  were  his  lawful  heirs,  and  that 
lie  must  continue  to  have  heirs  as  long  as 
those  to  whom  the  land  was  limited  In  re- 
mainder should  live?  It  la  idain  that  this 


is  BO,  and  therefore  the  proper  construction 
of  the  will  is  as  If  It  read:  "1  give  and  derlae 
to  my  beloved  son  E.  8.  Francks,  dtuing  bto 
natural  Ufe,  and  after  hia  death  to  his  Issue, 
should  be  leave  any  surviving  him;  but 
should  he  not  leave  Issue  then  I  give  and 
devise  the  same  to  the  children  of  my  belov- 
ed son  W.  W.  Francks."  Rollins  v.  Keel,  115 
N.  a  68,  20  S.  E.  209.  No  error.  Judgment 
affirmed. 


COBB  ct  al.  V.  RASBERRT  et  ax. 
(Supreme  Court  of  North  Capoliaa,  March  12, 
1895.) 

HcBBun>*s  CojiTROL  Otbb  Wivb's  HcTARATa 
Pkopbrtt. 

Under  Act  1840  (Code,  I  1840),  the  hua- 
baod  may  sell,  lease,  or  mortgage  the  rents  and 
profits  of  his  wife's  land,  without  her  consent; 
and  this  mle  aiH>Iiefl  to  all  cases  where  tiie  mar- 
riage and  seisin  ot  the  wife  In  ttte  lands  took 
place  before  tbe  adt^on  of  fbe  constitntiwi  «f 
1SC8. 

Appeal  from  nwtflOT  oonrt*  Pttt  ecrauty; 
Bynum,  Jndgflb 

Action  by  B.  J.  Oobb,  mialgnee,  against 
B.  &  Basberry  and  wife^  to  noa¥er  posses 
sion  of  oartain  cn^  grawa  on  land  owned 
by  feme  defradant,  the  crops  luiTing  beat 
mcMtgaged  by  her  husband  to  plftlnticra  as- 
Bignor.  The  answer  of  the  feme  defendant 
set  up  that  the  crops  were  grown  on  her 
land,  and  were  her  senate  piopsrty.  Tbe 
court  Instracted  the  jury  that  defmdant's 
right  to  tbo  cnHOB  was  not  sflected  1^  the 
date  of  ber  nuurlage  and  the  time  ot  the 
vesting  of  ber  title  to  the  lands,  and  that 
plaintiff  could  not  recover.  The  jury  found 
for  the  defKidant,  and  the  plaintiffs  appeal. 
Reversed. 

J.  R  Batch^or  and  Jsa  B.  Moora^  for 
pellonta. 

MONTGOMERY,  J.  The  matter  aet  up 
In  the  answer  of  the  feme  defendant  can- 
not avail  her.  At  common  law  the  husband, 
when,  by  birth  of  issue,  be  became  tenant 
by  the  curtesy  initiate,  was  the  owner  of  the 
crops  grown  on  the  wife's  land,  and,  even 
in  case  of  bis  death  before  hers,  his  personal 
representatives  were  mtttled  to  them.  Wil- 
liams V.  Lanier,  44  N.  O.  30.  The  act  of  1849 
(Code,  I  1840)  only  prohibited  ^e  husband 
from  selling  or  leasing,  for  the  term  of  his 
life  or  any  less  term  of  years,  the  real  estate 
of  his  wife  wtien  the  marriage  had  taken 
place  since  the  third  Monday  of  November, 
1848,  without  her  consent,  by  deed  and  privy 
examination;  nor  would  that  act  suttee  his 
estate  In  the  land  to  be  sold  under  execution 
against  him.  His  rights,  however,  to  the 
profits  and  r«ita  were  not  Impaired  or  dis- 
turbed. In  Houston  v.  Brown,  G2  N.  C.  163, 
this  court  said.  In  referring  to  that  act: 
**The  sole  object  was. to  provide  a  home  for 
her  [the  wife],  of  which  she  could  not  be 
deprived  by  the  husband  tur  the  credltora" 
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rhie  marriage  and  seisin  of  the'  wif 6  In  the 
lands  took  place  liefore  the  adoptloa  of  the 
constftutioD  of  1868;  and  article  10,  I  6,  of 
that  instrument,  and  the  laws  made  1&  pnr- 
cmance  thereof,  apply  only  to  cases  where 
the  marriage  has  been  contracted  or  the 
property  acquired  since  the  adoption  of  the 
constltntioD.  Morris  v.  Mcnrls,  94  N.  C.  ttl3; 
Thompson  T.  WlgglnSt  100  N.  O.  606,  14  S. 
B.  301.  There  was  error  In  the  his'tnictlon 
which  bis  honor  gare  to  the  jtuy,  and  the 
plaintiff  is  entitled  to  a  new  trIaL 


aiS  N.  C.  161) 

BATTLB  T.  BATHiSL 
(Bnpreme  Ooort  ot  North  OaroUna.  March  1% 
1895.) 

SuTon  or  Limitatio:**— Pabt  Fatmbrt  bt 

TRnSTBES. 

Part  paymeot  of  an  obligation,  without 
Che  debtor's  authority,  by  trustees  uuder  an  as* 
signmeut  by  the  latter  for  the  benefit  of  cred- 
itors, will  not  remoTe  the  bar  of  the  statute. 

Appeal  from  superior  court,  Naah  county; 
Mebane^  Judge. 

Action  by  Thomaa  H.  Battle,  executor, 
against  W.  8.  Battle,  to  recover  balance  due 
on  a  bond  which  had  passed,  under  a  trust 
deed.  Into  the  hands  of  defendant's  trustees, 
.who  had  made  a  payment  thereon.  Frcm  a 
Judgment  In  favor  of  the  plaintiff,  defmdant 
appeals.  Beversed. 

Don  Gilliam  and  Shepherd  &  Busbee,  for 
appellant  H.  G.  Connor,  for  appellee. 

CLARK,  J.  Code,  |  172,  requiring  an  ac- 
knowledgment or  new  promise  to  be  in  writ- 
ing, left  the  effect  of  a  partial  payment  in 
remorlug  the  bar  of  the  atatnte  of  Umlta- 
tlona  as  It  was  before  the  Code  of  GItII  Pro- 
cedure. Bank  Harris,  96  N.  C.  IIS,  1  S. 
B.  4B9.  The  effect  of  partial  payment  In 
stopping  the  running  of  the  statute  is  not 
by  virtue  of  any  statutory  provision.  It  was 
not  in-  the  statute  of  James  I.  but  was  an 
exception  allowed  by  the  courts,  and  it»  ap- 
plication depends  upon  the  reasoning  In  such 
decisions,  The  act  of  »  G«o.  IV.  c.  14,  In  a 
similar  way  to  our  statute,  merely  recog^ 
nizes  the  CTceptlon  as  existing.  Partial  pay- 
ment Is  allowed  this  effect  only  when  it  ia 
made  nnder  such  clrcumsbCnces  as-  will  war- 
rant the  clear  inf^ence  that  the  debtw  rec- 
ognizes the  d^  as  Qien  existing,  and  bis 
willingness,  or  at  least  bis  obligation,  to  pay 
the  balance.  Hewlett  v.  Scbenck,  ^N.  0.234; 
Pi(^ett  V.King, 84  Barb.  193;  Richardson  v. 
Thomas,  13  Gray.  381;  1  Wood,  LIm.  I  09. 
In  the  present  case  there  was  no  payment 
by  the  dehtw  on  the  bond  within  10  years 
before  action  brought.  The  aaslgument  con- 
ferred no  power  on  the  tmstee,  as  agent  of 
the  debtor,  to  do  any  set  to  waive  the  stat- 
ute, or  express  a  willingness  or  intentltm.  of 
the  debtor  to  pay  the  debt  after  it  should 
otherwise  become  barred.  His  agency  was 
strictly  limited  to  the  dutlee  burked  out  In 

v.21s.E.no.&— 12 


the  Instrument  of  paying  out -the  aoKts  In 
the  manner  stated,  and  bound  the  assignor 
by  no  Implied  agreement  to  pay  more  or  to 
waive  the  statute.  Chancellor  Kent,  In 
Roosevelt  v.  Marks,  0  Johns.  Ch.  26C.  In- 
deed, the  assignment  indicates  en  inability 
to  pay  anything  more  on  the  debts  secured 
ther^,  and  it  would  be  a  contradiction  of  Its 
plain  meaning  to  hold  that  the  pro  rata  dis- 
trlbotlMi  of  the  assets  thereunder  by  the  as- 
signee was  an  authorized  expression  of  a 
wlllingneBs  and  Intention  to  pay  the  balance, 
and  therefore  a  waiver  of  the  statute.  It  Is 
settled  that  a  payment  by  assignees  in  bank- 
ruptcy and  for  the  benefit  of  creditors  does 
not  take  the  case  out  of  the  statute  of  lim- 
itations. 13  Am.  &  Eng.  Sue.  Law,  760;  Bur- 
rlll,  Asslgnm.  (6th  Bd.)  §  300,  and  coses 
there  dted.  Belo  v.  Spach,  85  N.  C.  122,  held 
that  a  payment  by  the  assignee  repelled  the 
statute  of  preBumptl(His.  That  might  well 
be,  for  to  repel  the  presumption  It  Is  only 
necessary  to  show  that  the  debt  was  still  ex- 
isting and  unpaid;  and  the  payment  of  the 
assignee  in  bankruptcy  is  some  evidence  of 
that  fact,  but  the  statute  of  limitaUona  is  an 
absfdute  bar.  To  remove  It.  there  Is  neces- 
sary some  act  of  the  debtor,  or  by  his  au- 
thority, such  as  a  written  promise  or  a  pay- 
ment, under  such  circumstances  as  Implies 
an  obligation  to  pay  the  balance.  Error. 


016  N.  a  m) 
YOUNG  V.  WILMIJJGTON  &  W.  B.  CX). 
(Snprenie  Court  of  North  Gan^lna.  March  1% 
1885.) 

Wa«bboU8biiaii— M  EOLiaaitca— Btidbkot. 
In  an  action  against  a  railroad  company 
to  recover  for  goods  burned  in  its  warehouse, 
eridrace  that  a  ni^t  telegraph  opmaXor,  who 
worked  In  the  warehouse,  and  slept  therein,  was 
au  habitual  drunkard,  and  was  drunk  at  the 
time  of  the  in,  doM  not  justify  a  vefdlet  for 
plaintiff. 

Appeal  from  superior  court,  Harnett  couo- 
ty;  Bynum,  Judge- 
Action  by  B.  F.  Young  against  the  Wil- 
mington &  Weldon  Railroad  Company  to  re- 
cover damage  for  goods  destroyed  by  fire 
in  defendant's  warehouse  at  Dunn.  N.  G. 
The  plaintiff  sought  to  estabUah  the  charge 
of  n^lgence  on  the  part  of  the  defendant 
by  evidence  showing  that  one  of  the  latter'a 
employtei  a  nlg^t  operator,  who  bad  chaise 
of  the  telegraph  office  In  the  varehDuse,  was 
addicted  to  drinking,  and  was  drttnk  at  the 
time  of  the  fire.  Upon  the  ruling  of  the 
court  that  the  evidence  was  not  sufflctoit  to 
Justify  4  recovary*  plaintiff  Hubmltted  to  a 
nonsuit,  and  appesJa.  Affirmed. 

F.  P.  Jones,  for  appellant.   Jnnlns  Davis, 

for  appellee. 

FAIRCLOTH,  C.  J.  At  the  close  of  plain- 
tiffs evidence,  his  honor  was  of  opinion  that 
the  was  not  entitled  to  recover,  and  a  non- 
suit was  taken,  and  an  appeal  granted.  At 
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the  time  of  the  fire,  tbe  defendant  waa  not 
liable  as  a  common  carrier,  but  was  only 
liable  for  want  of  ordinary  care  as  a  ware- 
houseman. HUUard  t.  Railroad  Co.,  6  Jonee 
(N.  C.)  343.  The  plaintiff  was  required  to 
prove  the  negligence  as  a  part  of  his  case. 
Kabn  V.  Railroad  Co.,  115  N.  G.  638,  20  S.  E. 
169.  We  think  bis  honor  properly  held  that 
the  erldeuce  was  Insufficient  to  justify  the 
Jury  in  rendering  a  verdict  for  plaintiff. 
Judges  are  no  longer  required  to  submit  a 
case  to  the  Jury  merely  because  some  evi- 
dence has  been  Introduced  by  the  party  hav- 
ing the  burden  of  proof,  unless  the  erldaice 
be  of  such  a  character  that  it  would  warrant 
the  Jury  to  proceed  In  finding  a  verdict  in 
favor  of  the  party  Introducing  such  evi- 
dence. There  is,  or  may  be,  in  every  case  a 
preliminary  question  for  tbe  Judge,  not 
whether  tluire  is  absolutely  no  evidence,  but 
whether  there  la  more  than  a  scintilla  of 
evidence,  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  luirty  in- 
troducing It,  upon  whom  the  burden  of  proof 
Is  imposed.  Commissioners  v.  Clark,  04  U. 
S.  278;  Ryder  v.  Wombwell,  L.  R.  4  Exch. 
30;  Wittkowsky  v.  Wasson,  71  N.  C  431. 
Affirmed. 


<116  N.  0.  209) 

SALMON  V.  McLBAN. 

(Supreme  Court  of  North  Carolina.  Mardi  12, 
1895.) 

JuDOMBST  or  Jdstice — LiviTATioys. 

A  judfnnent  rendered  by  a  justice  of  the 
peace  is  vacated  b;  a  subseqiieut  judgment 
granted  npoQ  rehearing  in  the  same  court,  and 
tiie  .statute  of  limitatioaa  begins  to  run  from  tlie 
date  of  such  second  judgment. 

Appeal  from  superior  court,  Harnett  coun- 
ty; Bynura,  Judge. 

Action  by  8.  A.  Saimm,  to  use  of  J.  T. 
Rogers,  against  D.  H.  McLean,  on  a  iads- 
meat  rendered  by  a  Justice  of  tbe  peace. 
Tbe  record  shows  that  a  Judgment  was  giv- 
en In  favor  of  3.  A.  Salmon  against  defend- 
ant, D.  H.  McLean,  on  a  note  for  f  171.67  In 
Jnstlce'8  court,  on  Aprtl  12,  1£87.  A  rehear^ 
ing  was  granted.  In  which  the  same  judg- 
ment was  rendered  oa  May  2,  18S7.  Plain- 
tiff, Salmon,  afterwards  transferred  the  Judg- 
ment to  J.  T.  Rogers,  who  owned  It  at  the 
time  of  brli^ng  salt  In  the  lower  court, 
April  30,  lSd4.  In  this  snlt  the  court  In- 
Btriu.'ted  tbe  Jnry  that  the  trae  date  of  tbe 
Judgment  was  April  12,  1SS7,  and  that  since 
a  justice's  Judgment  Is  barred  by  a  lapse  of 
Seveu  years,  U  they  should  find  that  seven 
years  had  elapsed  between  tbe  date  of  the 
Judgment  and  the  time  of  bringing  this  suit, 
their  verdict  should  be  for  the  defendant. 
There  waa  a  verdict  and  Judgment  for  the 
defendant,  and  tlie  plaintiff  appeals.  Re- 
versed. 

L.  B.  Ghaptn,  for  appellant  T.  M.  Argo 
Stnd  F.  P.  Jones,  for  appellee. 


CLARK.  J.  A  new  trial  cannot  be  grant- 
ed by  a  Justice  of  tbe.  peace  (Code,  |  865), 
but  In  the  cases  mentioned  In  Id.  9  845,  a 
rehearing  may  be  allowed.  Froneburger  r. 
Lee,  66  N.  C.  333;  GambUl  v.  Gamblii,  tft)  N. 
O.  201;  Guano  Co.  v.  Brldgera,  03  N.  O.  43». 
Though  the  Judgment  was  first  rendered  1^ 
April,  1S87,  a  r^earlng  was  granted,  and 
the  new  Judgment  was  rendered  2d  May, 
1887.  The  statute  ran  from  the  2d  May,  be- 
cause the  first  judgment  was  vacated  by  the 
rehearing.  This  action  was  begun  April  30, 
1S94,  wlilch  was  within  the  seven  years  lim- 
ited by  statute.  Code,  I  153,  subd.  1.  Tbe 
defendant  has  no  ground  to  complain,  for  the 
rehearing  was  granted  on  his  motion.  In 
instructing  tbe  jnry  that  the  Judgment  waa 
barred  there  was  error. 


(lU  N.  a  SB) 

GOLDSBOBO  STORAGE  ft  WARBH0U8B 

CO.  V.  DUKB  et  aL 
(Supreme  Court  of  North  Carolina.  Mardi  IS, 
1880.) 

Landixiiit)  aso  Tbwant— NoTIOll 
A  lessor  who,  under  a  right  in  the  lease, 
gives  the  lessee  the  notice  of  hi*  intention  to  can- 
cel the  lease  and  take  possession  at  the  end  oi 

30  days,  for  nonpayment  of  rent,  may  withdraw 
such  notioe  before  the  expiration  of  the  time 
fixed,  and  sue  for  the  rent  due.  Patrick  T. 
Railroad,  03       Q.  422,  followed. 

Appeal  from  superior  court,  Wayne  comi- 
ty; Bynum,  Judge. 

Action  by  the  Goldsboro  Storage  &  Ware- 
house Company  against  B.  L.  Duke  and  oth- 
ers, trustees  of  B.  L.  Duka  Judgment  fwde- 
fendants,  and  plaintiff  appeals.  Reversed. 

Aycock  &  Danltis,  for  appellant  Fuller, 
Winston  &  Fiill»,  for  appellees. 

CLARK.  J.  This  case  Is  governed  by  Pat- 
rick V.  Railroad,  03  N.  C.  422.  Tbe  notice  Is 
not  an  offer  which  the  lessee  could  accept 
and  thereby  make  Irrevocable.  It  was  a 
notice  of  proposed  action,  under  the  con- 
tract, which  by  Its  terms  the  lessee  could 
avoid  by  paym^t  In  30  days  of  the  rent 
due.  The  recall  of  the  notice  Is  not  an  at- 
tempted renewal  of  an  ended  contract  but 
the  withdrawal  of  a  notice  In  pursuance  of 
which  It  might  soon  have  ended.  Patrick 
V.  Railroad,  03  N.  C.  428.  It  la  not  neces- 
sary to  repeat  the  strong  reasoning  of  Smith. 
C.  J.,  in  that  case.  The  notice  could  tiave 
been  withdrawn  at  any  time  Iwfore  the  day 
named  for  it  to  take  ^ect  It  was  vox 
emissa  sod  non  irrevocabUIa.  Bima; 


(US  N.  c.  w 
FORBES  V.  McGUIRE. 
(Supreme  Court  of  North  Carolina.  March  12, 
1895.) 

Justices  or  Tas  Pbaok— Jubisdicziok— Psogbsd- 

ISOS  OS  Appeau 

1.  A  justice  of  tlie  peace  bns  no  power,  aft- 
er he  has  transmitted  an  appeal  from  his  judg- 
ment and  all  the  papuv  to  tne  irevlawing  court 
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to  grant  a  motlcm  to  let  aside  his  Judgment  for 
want  of  juriBdiction. 

2.  Pleadings  on  appeal  from  a  jnetice  are  in 
the  diBcretioD  of  the  court,  and  an  adjudication 
that  the  matter  could  be  better  determined 
npon  the  trial  de  noTo  apon  the  origtnal  appeal* 
nuLde  on  the  draial  of  a  motion  to  dismiss  for 
want  of  jurisdiction  in  the  justice,  pending  an 
appeal  from  his  judgment,  is  simpl?  a  continu- 
ance of  the  matter  to  the  next  re«nlar  term  of 
tbe  appellate  court,  and  does  not  gire  defendant, 
who  had  not  before  pleaded,  tbe  right  to  plead 
to  the  jurisdiction. 

3.  It  is  not  error  In  such  case,  where  no 
want  of  jurisdiction  is  apparent  from  the  record, 
to  deny  defendant's  motions  on  the  hearing  of 
the  original  appeal  to  dismiss  for  want  of,  and 
for  leare  to  plead  defenses  to,  the  jurisdiction. 

Appeal  from  Bttperiar  court,  Gninvllle 
county;  Stanford,  Judge. 

Action  by  W.  S.  Forbes  against  R.  .EC  Mc- 
Oulre  to  recover  an  amount  due  by  account 
From  a  judgment  for  platnttlT,  defendant  ap- 
peals. Affirmed. 

J.  W.  Qraham  and  .T.  B.  Batchelor,  for  apt 
pellant  Fuller,  Winston  ft  Fuller,  for  ap- 
pellee. 

FAIRCLOTH,  C.  J.  Tbe  plalntW  tostltnt- 
ed  this  action  before  a  Justice  of  the  pence 
for  $195.38,  due  by  account,  and  at  the  trial 
In  December,  1892,  the  defendant  was  [ucs- 
ent  and  admitted  tbe  debt.  Judgment  was 
entered,  and  defendant  appealed,  and  on  De- 
cember 10,  1892,  the  justice  transmitted  the 
appeal  and  all  the  pap«^  to  the  superior 
court.  Afterwards,  on  April  25,  1893,  upon 
notice,  defendant  moved  before  tbe  justice 
to  set  aside  his  judgment,  on  the  ground  that 
be  had  no  jurisdiction  of  the  subject>matter, 
wblcb  was  refused  on  the  ground  that  he  had 
no  power  to  do  «o  pending  the  appeal  In  tbe 
superior  court,  and  tbe  defendant  prayed  an 
appeal.  At  July  term,.  1898,  a  motion  to  dis- 
miss and  quash  the  proce^dtegs  was  denied, 
and  his  honor  adjudged  that  "the  matter 
could  be  better  determined  upon  the  trial  de 
novo  upon  tbe  original  appeal,  wben  the  evl* 
dence  and  facts  should  be  before  the  court" 
At.  January  term,  1894,  the  cause  M  me  on 
r^ularly  to  be  heard  upon  defendant's  ap- 
peal, when  defendant  moved  to  dismiss  for 
want  of  Jurisdiction  m  the  justice  of  tbe 
peace,  and  for  leave  to  plead  defenses  to  the 
Jurisdiction,  which  motions  were  refused, 
and  plaintUTs  mottob  for  Judgment  was  al- 
lowed, and  tbe  defendant  appealed.  Leave 
to  plead  at  the  trial  term  was  discretionary 
wHh  his  honor,  and  bis  decision  is  not  re- 
viewable here.  Clark's  Code,  228.  It  was 
conceded  here  that  the  defendant  had  no 
defense,  unless  the  order  of  Brown,  J.,  at 
July  term,  1893,  gave  blm  the  right  to  plead 
to  the  jurisdiction.  We  construe  tbat  order 
to  be  simply  a  continuance  of  the  whole  mat- 
ter to  the  next  regular  term  of  the  superior 
court.  It  was  no  adjudication  upon  the 
Tights  of  either  party.  In  April,  inas,  it 
was  not  In  the  power  of  tbe  justice  to  malse 
any  order  in  tbe  matter,  for  the  reason  that 
tbe  action  was  then  pending  In  the  superior 


court  It  is  true  that  bis  docket  contained 
the  record  of  what  be  bad  previously  done, 
but  he  could  do  no  more,  except  to  further 
certify  at  the  instance  of  tbe  appellant  or  in 
obedience  to  an  order  of  the  court  In  order 
to  perfect  or  make  tbe  record  above  speak 
tbe  truth.  He  could  not  make  a  new  rec- 
ord. Then,  as  no  plea  was  entered  any- 
where, and  as  we  do  not  discover  in  tbe  rec- 
ord any  want  of  Jurisdiction,  we  see  no 
error  below.   Judgment  affirmed. 


im  N.  C.  497) 

CAUSBZ  V.  SNOW. 
(Supreme  Court  of  North  Carolina.   March  12, 
1895.) 

Appeal— Cbrtioraki—Timk  or  Application. 
Where  the  appellant  has  neglected  to 
docket  his  appeal  or  apply  for  a  writ  of  certio- 
rari until  a  year  after  tne  cause  has  been  deter- 
mined in  the  lower  cour^  he  is  not  then  entitled 
to  Bach  writ 

Action  by  O.  S.  Causey  against  W.  H. 
Snow.  Judgm«it  for  plalntlfl,  and  defendant 
appeals.  On  petition  for  certiorari.  Writ  ire- 
fused. 

P.  H.  Busbee,  for  petitioner.  .L.  M.  Scott, 
for  respondmt 

CLARK,  J.  This  cause,  having  been  de- 
termined below  at  February  term,  1894, 
ahould  have  been  docketed  h&&  before  the 
completion  of  the  call  of  tbe  docket  of  the 
district  to  which  it .  belonged  at  fall  term, 
1894.  Rule  5  of  this  court  12  S.  E.  v.  If 
for  any  good  reason  It  was  not  so  docketed, 
tbe  appellant  should  at  that  time  have  ap- 
plied for  a  certiorari  (Rule  41,  12  S.  G.  Ix.), 
otherwise  the  appellee  might  have  docketed 
a  certificate  and  had  the  appeal  dismissed 
(Rule  17,  12  S.  E.  vi.),  though,  as  tbe  appel- 
lee did  not  do  this,  the  appellant  could  have 
docketed  the  appeal  at  any  time  during  said 
fall  term.  All  this  was  summarized  in  Por- 
ter V.  Raih-oad  Co.,  106  N.  C.  478,  11  S.  B. 
515,  and  has  been  repeatedly  afBrmed  since. 
Hlntoo  V.  Pritchard.  108  N.  O.  412,  12  S. 
E.  838;  Graham  v.  Edwards,  114  N.  O.  228, 
19  S.  E.  150;  Paine  v.  Cureton.  114  N.  C. 
60e,  19  S.  B.  631.  Not  having  done  this,  It 
is  too  late  to  docket  or  ask  for  a  certiorari 
at  this  term.  State  v.  Freeman,  114  N.  O. 
872,  19  S.  E.  630,  and  cases  there  cited.  Be- 
sides, at  tbe  term  of  the  court  held  below 
after  tbe  expiration  of  the  fall  term  of  this 
court,  the  appellant,  on  proper  notice,  pro- 
cured a  judgment  of  tbe  court  below  t±iat 
the  appeal  had  been  abandoned.  This  he 
had  a  right  to  do.  Avery  v.  Pritchard,  93  N. 
C.  266;  Porter  v.  Railroad  Co.,  supra.  Thl» 
Is  not  like  the  cases  of  Arrington  v.  Arrlng- 
ton,  114  N.  C.  113,  115.  There  tbe  papers 
were  sent  to  the  officer  in  time,  and  the  fail- 
ure to  serve  In  due  time  was  by  no  neglect 
of  the  appellant  Nor  is  it  like  the  case  of 
Walker  v.  Scott,  104  N.  C.  481,  10  S.  E.  52a, 
In  which  the  transcript  failed  to  reach  liere 
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in  time  hy  reason  of  the  dela;  in  the  maJla. 
But  heie  tbe  appellant  had  ample  opporta- 
nlty  to  learn  whether  the  transcript  had  been 
seat  np.  He  made  no  Inquirr  and  offered 
DO  fees.  When  he  learned  at  the  call  of  the 
district  that  It  had  not  been  sent  np,  even 
then  he  took  no  steps.  Appellees  have  rlgbte. 
which  would  be  seriously  Infringed  by  per- 
mitting snch  ne^I^ence  to  procure  further 
delay  for  the  appellant.  Certiorari  denied. 


(US  N.  C.  135) 

BOTER  et  al.  t.  QARNER. 
(Supreme  Court  of  No^tbr  Carolina.    March  6, 
1895.) 

Fin.rRB  TO  PsnracT  APinui.  —  Bickkess  of  At- 

TOBJTBT— SPfBCt— SlilT  POH  LaKD— AaSEflSHBHT 
or  lUPROVBUBKTS — TlHE  rOB  APFLICATIOS. 

1,  Where  defendant's  attorneys  agree  that 
ene  of  them  shall  perfect  the  appeal,  tbe  fact 
that  the  one  selected  to  attend  to  the  matter  was 
taken  sick  after  notice  of  appeal  was  &ledf  tbe 
other  beug  in  perfect  health,  though  absent 
from  the  county  on  business.  Is  not  sufficient 
excuse  for  defendant's  failure' to  perfect  the  ap> 
peal,  so  as  to  entitle  bi^  to  a  review  ol  the  judf- 
ment  by  certiorari. 

2.  A  judgment  for  the  recovery  of  land  and 
for  damnres  Is  "executed,"  within  the  meaning 
of  Code.  S  473,  authorizmg  one  agaioHt  whom 
a  Judgment  for  land  is  rendered,  at  any  time 
"before  tbe  execution  of  such  judgment,'  to  pe- 
tition for  an  assessment  of  the  valae  of  tbe  per- 
manent improvements  made  by  htm  In  good 
faith,  wbea  plainUft  Is  pot  in  possession,  and 
the  execution  returned,  though  ue  damages  ad- 
judged  bare  not  been  paid. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Bynum,  Judge. 

Action  by  S.  H.  Boyer  and  others  against 
C.  A.  Gamer  for  possession  of  land.  There 
was  a  judgment  for  plaintiffs.  From  a 
Judgment  ' denying  defendant's  petition  for 
a  stay  of  execution  on  the  judgment  and  for 
an  ordtf  directing  the  clerk  of  .the  superior 
court  to  place  the  case  on  the  docket  In  or- 
4er  that  the  question  of  damages  and  Im- 
provements might  be  passed  upon  by  a  jury, 
4^end8nt  aj^ealB.  Affirmed. 

N,  Y.  QvUey,  for  appellant  F.  S.  StprnUI, 
for  app^lees,  speclaUy  on  motton-  for  certio- 
rari. 

M0NTGOMBRT,.X  In  this  action  tb« 
plaintiffs,  at  January  term,  U94i  of  Franklin 
superior  conrt,  obtained  judgment  spinet 
tbe  defendant  fbr  tbe  recovery  ot  a  tract  of 
land,  from  which  judgment  the  d^endant 
gave  notice  of  appeal  to  this  conrt.  The  a^ 
IMal  wad  not  perfected,  and  the  dtf  endant  in 
apt  time  at}plied  for  a  certiorari  as  a  inbstl- 
tnte  for  tbe  appeal,  to  bring  the  record  up, 
that  tbe  errors  therein  asalgned  might  be  ex- 
amined into  by  thia  court  The  affidavit  In 
support  of  tbe  petition,  sdta  ont-the  following 
facts:  "(1>  That  the  affiant  and  N.  Y.  6ul- 
ley,  Bbc|.,  aa  associate  counsel,  irepreaented 
the  defendant  In  tbe  trial  of  the  cause  In  the 
«ourt'  'below.  <2)  That  the  dtfendant  gave 
notice  of  -aK>eal  through  Us  said  couus^ 


and  had  an  entry  made  on  tbe  minutes  of 
"time  allowed  to  die  bond  and  prepare  case 
on  appeal."  '  (3)  That  before  the  appeal  had 
been  jrerfected,  and  beCwe  the  time  allowed 
bad  passed,  the  affiant  (W,  M.  Person)  was 
taken  sick,  and  was  for  some  time  too  un- 
well to  attend  to  the  duties  of  his  office.  <1) 
That  by  agreement  between  himself  and  his 
associate  counsel,  N.  Y.  Gulley,  the  affiant 
was  to  attend  to  this  matter,  the  said  Gul- 
tey  being  eugaged  for  a  great  portion  of  his 
time  in  work  outside  of  the  county;  and  that 
under  these  circumstances,  through  tbe  mis- 
fortune and  slckneas  of  his  counsel,  tbe  de- 
fendant, jost  his  right  of  appeal.  (5)  Tliat 
the  defendant  fully  intended  to  perfect  hia 
appeal,  and  so  instructed  his  counsel,  and 
the  failure  to  do  so  was  due  to  no  negligence 
of  the  defendant,  but  to  tbe  causes  set 
forth."  An  answer  to  the  petition  was  filed 
by  plaintiff,  and  in  the  affidavit  of  Messrs. 
B.  W.  Timberiake  and  F.  S.  Sprulll,  used  in 
support  ef  It,  the  ftHIowlng  statements  ap- 
pear: "(1)  That  when  the  defendant  except- 
ed and  gave  notice  of  appeal  to  the  snpreme 
court,  noUCe  was  w'alved,  bond  fixed  at  92!^ 
and  ao  days  given  to  serve  statement  of  case 
and  perfect  iq)peaL  (2)  That  to  theae  afl»- 
ants'  best  knowledge  and  reodlectlon  lis. 
Person  did  not  absent  himself  from  bis  of- 
fice during  tbe  twenty  days  allowed  tor  per- 
fecting Us -appeal,  and  that  his  assodate, 
N.  Y.  Gulley,  was  well  and  strong,  mental'^y 
and  pbysfcally,  during  the  entire  period. 
That  *  partial  and  incomplete  statement  of 
tbe  case  on  appeal  was  made  out  and  filed 
in  the  effice'  of  tbe  cleric  ot  tbe  superior 
court  but  the  same  was  never  served  on  the 
plaintiffs,  ae  thMc  attorneys,  and  this  was 
done  several  months  after  the  trial  was 
b^d;  and  that  no  appeal  bond  accompanied 
these  proceedings."  ■ 

We  do  not  And  from  the  tbregolsg  facts 
any  ground  tat  .the  Intoposltlon  cV  this 
court  >or  >n7  snffldent  legal  ezcnse  for  the 
failure  of  the  .defendant  to  perfect, bis  ap- 
peaL  Tfae-cMnvof.  the  appeal  bond  Is  not 
one  of  tbe  dBdes  ef  an  attorBeyi  and  when 
an  attorney  aBSnmes  thls  dn^  he  does  Lt  .aa 
agenty  and  his  neglect  is  that  of  the  prin- 
cipaL.  CHraxchlll  t.  Inminuice  Oo,,  82  JN.  C. 
4S5.  Hie  agremoit  betwem  the  two  att<Hv 
Heys  in  this  case,  that  Mr.  Person  should  at- 
tend to  tills  ajnieal  was  a  matter  personal 
betweffli  them.  In  law,  both  were  compelled 
to  give  '  tbe  '  appeal  their  atteBtitm;  andi, 
leaving  oat  of  ooosideratlon  Mr.  Pwson's 
sickness,  his  associate,  Mr.  GnUey,  was  In 
perfect  healtii  th^  whole  time  allowed  tar 
perfecting  the  sm>eal*'  Ue  motion  far  a  cer^ 
tlorari  la  dmled.- 

Ttae  folk) wing  proceedings  were  had  In  an- 
other branch,  oi  this  case:  Notice 'Of  a  mo- 
tion was  given  to  the  plaintiff  on  the  8tb  of 
May,  1894^  that  tbe  defendant  would  move 
bettor  Hon.  John  O.  Bynum,  Judge,  holding 
the  courts  of  the  Third  judicial  district  at 
Henderaon;  on  the  21at  dajr  of  Biay,  ISH,  or 


Digitized  by  Google 


N.  ay 


r  ARXHNGTON  o. 


I.  ABRIKGTOK. 


181 


as  soon  thereafter  as  practicable,  for  an  or- 
der "suspending  the  execnUon  of  said  judg- 
ment In  the  court  below,  and  to  allow  the 
defendant  pay  for  the  ImproTements  made  by 
htm  on  the  tract  of  land  in  controrersyi  the 
amonut  to  be  ascertained  by  a  Jury."  At  the 
hearing  the  defendant  filed  his  petition  and 
affidavits,  and  that  portion  of  them  deemed 
necessary  for  the  settlement  of  this  case  is 
as  follows:  That  In  the  trial  of  the  case  the 
defendant  set  up  no  claim  for  betterments 
or  taxes  paid,  although  he  had  be«tn  in  the 
possesion  of  the  land  many  years,  and  had 
made  ImproTements  enhancing  its  value,  and 
paid  a  CMisIderable  sum  In  the  shape  of 
taxes  upon  it;  and  that  the  said  Judgment 
had  not  b^n  executed;  wherefore  the  petl- . 
tloner  prayed  for  an  order  staying  the  exe- 
cution on  said  Judgment,  and  for  the  cleric 
of  the  superior  court  of  Franklin  county  to 
place  this  cause  on  the  civil  Issue  docket,  In 
order  that  the  question  of  damages  and  Im- 
provements mlglit  b^  passed  upon  by  a  Jury. 
It  appears  that  on  the  hearing  of  the  case 
before  Judge  Battle  a  writ  of  possession  and 
execution,  regular  in  all  respect;s,  was  Issued 
by  the  clerk  of  the  superior  court  of  Frank- 
lin county  to  the  sheriff  of  said  county.  The 
sheriff  of  Franklin  county  returned  said  writ 
into  the  clerk's  office  on  March  16,  1894,  with 
the  following  indorsement  on  It:  "Mrs.  S. 
H.  Boyer  et  als.  vs.  O.  A.  Garner.  Writ  of 
Possession ,  and  Execution.  Received  27th 
February,  ,1894.  H.  O.  Kearney,  Sheriff. 
Writ  of  possession  executed  March  15,  1894, 
by  putting  the  defendant,  C.  A.  Garner,  out 
of  the  possession  of  the  land  described  in  the 
within  writ  of  possession,  and  delivering  the 
said  possession  by  direction  of  the  plain- 
tiers  to  H.  R,  Peny,  as  agent  of  the  plain- 
tiffs. H.  C.  Kearney,  Sheriff."  The  ?125 
damages  awarded  by  the  Jury  in  the  trial  of 
the  original  action  had  upt  been  paid  when 
the  notice  for  betterments  was  .glvML  The 
question  for  our  determination  is  whether 
the  said  Judgment  had  been  executed  by  the 
sheriff  of  Franklin  county  before  notice  for 
the  motion  for  betterments  was  given  to  the . 
plaintiff.  The  return  of  the  sheriff  states 
that  on  March  15,  18JH,  he  put  the  defend- 
ant out  of  possession  of  .the  land,  and  deliv- 
ered possession  of  the  land  to  the  agent,  of 
the  plaintiffs.  The  Qotlce  of  the  motion  for 
betterments  was  given  nearly  a  month  later. 
Septlon  47S  of  the  Code  declares;  "That  any 
defendant  against  whom  a  Judgment  shall 
be  rendered  for  land  may  at  any  time  before 
the  execution  of  such  Judgment,  present  a 
petition  to  the  court  rendering  the  same, 
stating  that  he,  or  those  under  whom  he 
claims,  while  holding  the  premises  und^  a 
color  (rf  title  believed  by  him  or  them  to  be 
good,  have  made  permanent  improvements 
thereon,  and^raylng  tjiat.he  may  be  allowed, 
for  the  same  over  and  above  the  value  of 
the  use  and  occupation  of  such  land;  and 
thereupon  the  court  may,  If  satisfied  of  the 
pi-obable  truth,  of  tbp  allegation^,  suspend 


the  execution  of  such  Judgment  and  Impanel 
a  Jury  to  assess  the  damage  of  the  plaintiff 
and  the  allowance  to  the  defendant  for  such 
improvements."  We  think  that  the  sheriff's 
return  of  the  writ,  with  the  Indorsement 
thereon,  was  such  an  execution  of  the  judg- 
ment as  is  contemplated  by  the  said  sec- 
tion of  the  Code.  If  not  so,  judgment  might 
be  had  for  land  and  for  damages  greater  in 
amount  than  the  defendant  could  pay,  and, 
though  the  plaintiffs  may  have  been  put  in- 
to possession  of  the  land,  yet,  so  long  as  the 
damages  might  remain  unpaid,  the  claim  for 
betterments  would  stUl  subsist,  and,  if  al- 
lowed, would  be  a  lien  on  the  land,  thongh 
the  same  might  belong  to  a  purchaser  for 
value  and  without  notice.  There  Is  no  er- 
ror in  the  ruling  of  his  honor,  and  the  Jad|^ 
ment  Is  affirmed., 

(IIB  N.  C.  170) 

ARRINGTON  et  al.  v.  ARRINGTON  et  al. 

Appeal  of  BUNN  et  al. 
(Supreme  Court  of  North  Carina.  March 

1895.) 

anokhbt  and  client— appsaiukob  tob  both 

Fakties. 

Where  the  attorney  for  certain  executors 
and  devisees,  in  a  proceedins  against  the  estate 
of  the  deceased  pereoa  to  sol  land  for  the  pay- 
ment of  debts,  alao  repnesents  a  claimant,  and 
procures  judgment  for  her,  such  judgioeDt  can- 
not stand,  although  there  may  have  been  no  ac- 
tual fraud  intended  or  perpetrated. 

Appeal  ^rom  superlw  court,  Vance  county; 
Shuford,  Judge. 

Action  by  Pattle  D.  B.  Arrlngton  and  hus- 
band against  J.  P.  Arrlngton,  executor,  and 
others,  as  the  devisees  of  A.  H.  Arrlngton, 
and  the  administrator  and  heirs  of  T,  J.  A. 
Cooper,  to  secure  the  payment  of  a  Judg- 
ment. In  response  to  an  order  of  court  di- 
recting him  to  report  the  entire  amount  of 
the  outstanding  liabilities  of  the  estates  of 
A.  H.  Arrlngton  and  Cooper,  the  referee 
reported  the  proportlcm  of  the  Judgment  due 
by  the  Cooper  estate  to  plaintiffs  as  the  only 
liabillly  against  the  CooitCT  estate,  and  the 
proportion  of  plaintiffs'  Judgment  due  by 
the  Arrlngton  estate  to  plaintiffs,  and  the 
amount  of  a  Judgment  in  favor  of  Mrs. 
Maucy  Bunn,  as  the  only  liabilities  against 
that  estate.  By  subsequent  orders  and  Judg- 
ments of  court  In  the  action,  the  claims,  as 
reported,  were  recognized,  and  finally  judg- 
ment was  rendered  ordering  the  payment 
of  plaintiffs*  and  Nancy  Bunn's  judgment 
by  defendants.  Defendants  S.  L.  and  J.  C. 
Arrlngton  th^eupgn  made  a  motion  to  have 
the  judgments  rendered  In  the  action,  so 
far  as  they  recognized  the  .Nancy  Bunn 
judgment,  set  aside,  and  from  a  judgment 
denying  that  motion  those  defendants  ap- 
peal From  a  Judgment  setting  aside  a 
judgment  In  reference  to  the  Judgment  of 
Nancy  Bunn,  she  and  others  appeal.  Re- 
versed on  the  former  .appeal,  and  affirmed 
on  tl^  latter. 
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Battle  &  Mordec^,  for  appellantB.  B.  B. 
Peeldes,  for  apjtellees. 

MONTGOMBBT,  J.  This  caae  was  begun 
In  the  name  of  Pattle  D.  B.  Arrlngton  and 
ber  husband,  In  Nash  coun^.  In  1879,  upon 
a  Judgment  against  the  executor  of  A.  H. 
Arrlngton  and  the  administrator  and  heirs 
of  T.  J.  A.  Ck>oper,  for  an  account  and  pay- 
ment of  said  Judgment,  and  against  the  de- 
visees of  A.  II.  Arrlngton,  deceased,  to  sub- 
ject the  devised  lands  to  the  payment  of 
said  Judgment  The  questions  before  this 
court  arise  upon  a  motion  made  in  the  case 
by  the  def^dants,  the  said  S.  L.,  A.  H., 
and  J.  C.  Arrlngton,  children  and  devlseea 
of  A.  H.  Arlington,  "to  set  aside  eo  much 
of  the  judgments  rendered  In  this  action  as 
establishes  or  recognizes  a  Judgment  in 
faror  of  Nancy  Bunu  against  the  executors 
and  devisees  of  A.  H.  Arrlngton,  deceased, 
other  than  W.  L.  Thorpe  and  wife,  to  wit,, 
tlie  Judgment  rendered  by  Judge  Shepherd 
at  June  term,  1885;  the  Judgment  signed 
by  Judge  Shipp  as  of  October  term,  1887; 
the  Judgment  of  May  term,  1880;  the  Judg- 
ment of  fall  term,  1890;  the  Judgment  at 
May  terra,  1891;  and  all  other  Judgments 
rendered  In  this  action  prior  to  May  term, 
1891,  relating  to  said  claim  or  Judgment  of 
Nancy  Bnnn,"  The  motion  was  heard  by 
Judge  Shuford  at  May  term,  1893,  of  Vance 
superior  court,  and  the  following  facta  were 
found  by  the  court: 

"(1)  This  action  was  commenced  In  the 
name  of  Fattie  D.  B.  Arrlngton  and  hus- 
band, aa  plaintiffs,  returnable  to  the  fall 
term,  1879,  of  Nash  superior  court,  not  as  a 
creditor's  bill,  but  as  an  action  upon  a  Judg- 
ment against  the  executor  of  A.  H.  Arrlng- 
ton and  the  administrator  and  heirs  of  T.  J. 
A.  Cooper  for  an  account  and  payment  or 
said  Judgment,  and  against  the  devisees  of 
A.  H.  Arrlngton,  deceased,  to  subject  the 
devised  lands  to  the  payitient  of  so  much  of 
said  Judgment  as  the  personal  assets  were 
Insufficient  to  pay. 

"(2)  The  summons  was  duly  served  on  all 
of  the  defendants.  The  defendant  T.  M. 
Arrlngton  was  represented  by  Jacob  Battle. 
Esq.,  and  John  P.  Arrlngton,  as  executor, 
by  Messrs.  Connor  and  Wood&rd.  None  of 
the  other  defendants  were  represented  by 
counsel  until  at  the  June  term,  1885,  when 
the  said  Jacob  Battle  appeared  as  counsel 
for  the  said  executor  and  all  the  devisees 
of  A.  H.  Arrlngton,  deceased. 

"(3)  At  fall  term,  1883,  an  order  of  refei> 
«ice  was  made  to  R.  A.  P.  Cooley,  Esq..  on 
motion  of  plaintiff  P.  D.  B.  Arrlngton,  ul- 
reeling  said  referee,  among  other  things,  to 
ascertain  and  report  the  entire  amount  of 
the  outstanding  liabilities  of  the  estates  of  A. 
H.  Arrlngton  and  Cooper;  list  of  all  claims 
unsatisfied  against  the  two  estates  to  be 
given.  At  June  term.  1885,  of  Vance  su- 
perior court  (the  action  having,  in  1882,  been 
removed  to  Vance  conntgr),  the  referee  Aled 


bis  report,  stating,  among  other  things,  that 
there  Is  due  on  the  Judgment  In  favor  of  the 
plaintiff  $9,247.44  Decembw  1.  IS&l,  and  that 
of  this  there  Is  due  fnnn  Oooper's  estate,  the 
only  liability  against  the  same..  ¥3,489  13^ 
And  from  Arrington's  estate. . . .   5,758  30^ 


¥9,217  44 

And  that  the  only  liability 
against  the  latter  estate  was 
'the  amount  due  on  Judgmwt 
in  U.vm  ot  Mn.  Nancy  Bunn'  $  853  84 

6,78G  30>^ 


¥6.612  14H 

—The  referee  states  In  his  report  that  the 
cause  was  heard  before  him  at  his  office, 
In  NasbvIBe,  S^tember  22,  1884,  '■n  neces- 
sary parties  being  present,  or  represented 
by  counsd.' 

"(4)  That  there  Is  on  file  in  the  cause  do 
evidence  other  than  this  statement  of  the 
referee  that  any  notice  of  the  taking,  etc.. 
of  said  accounts  was  given  to  any  of  the 
defendants;  and,  upcm  the  affidavit  of  S.  L. 
Arrlngton,  the  court  finds  that  no  notice 
was  given  to  the  defendants  other  than  John 
P.  Arrlngton  and  T.  M.  Arrlngton. 

"(5)  That  prior  to  May  term,  1891,  none 
of  the  defendants  except  John  P.  Arrlngton 
attended  court  in  Vance  county  in  peison, 
and  that  the  defendants  other  than  John  P. 
Arrlngton  and  T.  M.  ArrlngtMi  did  not  con- 
sent to  the  order  of  reference  made  at  fUl 
term,  1883,  before  mentioned,  and  that  at 
that  time  no  one  was  authorized  to  consent 
thereto  for  them,  and  to  that  extent  said 
order  of  refra-ence  does  not  speak  the  truth. 

"(6)  'niat  the  defendants  other  than  John 
P.  Arrlngton  and  T.  M.  Arrlngton  had  no 
knowledge  of  the  Nancy  Bunn  claim  until 
May  term,  1891. 

"(7)  Before  the  referee,  Cool^,  B.  H. 
Bunn,  of  counsel  for  Nancy  Bnnn,  pres^ted 
the  claim  of  Nancy  Bunn,  and  no  objection 
was  made  to  it.  Jacob  Battle,  representing 
T.  M.  Arrlngton,  did  not  object  to  It,  be- 
cause be  knew  of  no  legal  defense  to  It,  and 
no  Information  was  given  him  on  the  subject 
by  T.  M.  Arrlngton,  or  any  one  dse.  There 
was  no  evidence  returned  with  Cooley's  re- 
port, on  which  said  claim  was  based. 

"(8)  That  no  notice  had  been  given  to 
creditors  to  come  In  and  make  themselves 
parties  to  said  action,  and  no  motion  had 
been  made  by  Nancy  Bonn,  asking  to  be 
made  a  party. 

"(9)  At  the  June  term,  1885,  Jacob  Battle 
was  counsel  of  record  for  the  executors  of 
A.  H.  Arrlngton  and  ^e  devisees  of  said 
Arrlngton.  B.  H.  Bunn,  being  engaged  at 
home,  asked  said  Jacob  Battle,  Just  before 
June  term,  1885  (he  having  been  his  law  part- 
ner since  January  1,  1880),  to  ask  all  of  the 
parties  to  agree  that  the  Nancy  Bunn  claim 
should  be  paid  at  once.  Said  Battle  said 
nothing  to  the  parties  on  the  subject  At 
.said  June  term,  1885,  B.  H.  Bunn  was  not 
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present,  and  the  judgment  In  favor  of  Nancy 
Bnnn  was  rendered  on  motion  of  Jacob  Bat- 
tle* as  appears  of  record,  and  was  In  his 
handwriting.  This  Judgment  was  written 
and  signed  after  said  Battle  bad  made  a 
motion  to  be  allowed  to  file  an  amended  an- 
swer for  the  personal  and  real  representa- 
tives of  the  two  estates,  which  was  al- 
lowed; the  court  stating  that  all  matters 
must  be  closed,  except  the  matters  raised 
In  the  amended  answer  tor  the  flrat  time. 

"(10)  That  all  the  other  Judgments  ren- 
dered in  this  action,  in  which  the  Nancy 
Btmn  Judgment  Is  mentioned,  are  In  the 
handwriting  of  Jacob  Battle,  except  the 
Judgment  at  fall  term,  1887,  signed  by  W. 
M.  Shipp,  Judge,  which  Is  in  the  handwrit- 
ing of  Spier  Whitaker,  Esq.,  except  the  last 
eleven  lines  of  the  modified  Judgment,  which 
is  In  the  handwriting  of  said  Jacob  Battle, 
Esq.  Some  of  said  Judgments  were  coun- 
tei-slgned  by  anxtae  of  the  parties,  as  appears 
of  record. 

,  "(11)  There  was  no  adjudication  of  said 
Nancy  Bonn's  claim  la  either  of  said  Judg- 
ments signed  by  Judge  Shipp.  Tbe  only  ref- 
erence to  it  In  tbe  modified  Judgment  \a  as 
follows:  *It  having  been  suggested  that 
the  amount  hereinbefore  stated  to  be  due  on 
the  Judgment  of  Mrs.  Nancy  Bunn  may  be 
Incorrect,  the  commissioners,  Whitaker  and 
Battle,  will  pay  to  her  any  less  sum  which 
tUey  may  find  to  be  due  on  said  judgment' 

"(12)  That  at  May  term,  189X,  said  Jacob 
Battle  represented  the  said  Nancy  Bunn  and 
the  executors  and  devisees  of  A.  H.  Arrtng- 
ton.  Three  of  tbe  latter—Samuel  U,  A.  H., 
and  J.  O.  Arrlngton— were  also  represented 
by  R.  B.  Peebles.  At  said  term,  after  ex- 
amining the  records  of  the  case  at  Vance 
court,  said  Peebles  stated  to  said  Jacob  Bat- 
tle that  the  Nancy  Bunn  Judgments  on  the 
record  at  Vance  court  were  irregularly  en- 
tered, and  that  he  would,  on  behalf  of  his 
clients,  have  to  move  to  set  them  aside. 
Ttiat  thereui>on  said  Jacob  Battle  told  said 
Peebles  that  Nancy  Bunn  had  In  Nash  coun- 
ty a  Judgment  regularly  confessed  against 
A.  H.  AiTlngton.  The  said  Peebles  had  no 
opportunity  then  to  examine  the  recorda  of 
Nash  county,  and,  relying  upon  this  state- 
ment, said  Peebles  signed  the  judgment  at 
May  term,  1801,  as  of  counsel  for  S.  L.,  A 
H.,  and  J.  G.  Arrlngton.  That  in  making 
this  statement  tbe  said  Jacob  Battle  honestly 
thought  that  the  Nash  coimty  Nancy  Bunn 
Judgment  was  in  all  respects  regular. 

"(13)  That,  from  the  affidavits  and  other 
evidence  fileil,  there  is  reasonable  ground  for 
believing  that  the  Nancy  Bunn  Judgment  In 
Nash  county  was  Irregularly  entered  up,  and 
that  defendants,  in  good  faith,  claim  to  have 
a  good  and  valid  defense  to  said  claim.  All 
of  the  entries  of  record  touching  said  Judg- 
ment are  here  attached,  as  part  of  this  find- 
ing. 

"(14)  That,  in  the  motion  to  set  aside  the 
Xaucy  Bunn  Judgment^  the  said  B.  B. 


Peebles  appears  of  counsel  for  tbe  executors 
and  aU  tbe  living  devisees  of  A  ZI.  Arrlng- 
ton. 

"(15)  That  the  motion  to  set  aside  the 
Judgment  in  favor  of  John  P.  Arrlngton,  and 
tbe  one  in  favor  of  Jacob  Battle,  for  his  fees 
and  expenses,  are  abandoned. 

"(16)  That  Jacob  Battle  lias  never  obtained 
permission  from  the  court  to  retire  as  coun- 
sel for  tbe  executors  and  devisees  of  A  H. 
Arrlngton,  or  either  of  them. 

"(17)  That  the  Nancy  Bunn  Judgment  In 
Nash  county  was  alleged  to  have  been  ol>- 
tained  by  W.  T.  Dortch,  as  counsel  for  said 
Nancy,  on  a  bond  against  H.  G.  Williams 
and  S.  S.  Cooper,  as  principals,  and  A.  H. 
Arrlngton,  as  surety,  but  the  Judgment  Is  not 
signed,  and  was  written  by  the  clerk's  son, 
at  the  dictation  of  the  clerk;  but  It  does  not 
appear  to  the  satisfaction  of  the  court  when 
said  Judgment  was  taken  or  written  up,— in 
vacation,  or  at  term  time. 

"(18)  That  the  law  copartnership  of  B.  H. 
Bunn  and  Jacob  Battle  was  formed  January 
1,  1880,  and  it  did  not  embrace  any  business 
or  cases  either  liad  at  that  time.  According 
to  the  best  recollection  of  B.  H.  Bunn,  Esq., 
he  represented  the  said  Nancy  Bunn,  as  to 
her  Judgment  in  Nash  county,  prior  to  Jan- 
uary 1,  1S80.  That  Jacob  Battle  did  not  un- 
til May  term,  1891,  represent  Nancy  Bunn, 
as  her  counsel,  only  as  his  acts  and  conduct 
in  reference  to  Judgments  rendered  prior  to 
that  term  in  this  action,  as  herein  found, 
constitute  him  her  attorney.  And,  upon  the 
foregoing  facts,  it  is  considered  and  adjudged 
that  the  Judgments  rendered  In  this  action 
at  the  May  term,  1891,  so  far  as  it  relates 
to  the  Judgment  of  Nancy  Bunn,  be,  and  the 
same  hereby  is,  vacated  and  set  aside,  for 
the  reason  that  tbe  same  was  signed  by 
counsel,  and  Jacob  Battle.  Esa-,  was  repre- 
senting the  said  Nancy  Bunn,  and  also  the 
real  and  personal  representatives  of  A  H. 
Arrlngton,  deceased.  It  Is  further  consid- 
ered by  the  court  that  the  acts  and  conduct 
of  said  Jacob  Battle,  prior  to  said  May  term, 
1801,  did  not  constitute  him  the  attorney  of 
Nancy  Bunn,  and  that  tbe  personal  and  real 
representatives  of  A.  H.  Arrington's  estate 
are  bound  by  his  acts;  and  tbe  motion  to 
set  aside  so  much  of  the  judgments  rendered 
prior  to  May  term,  1801,  as  relates  to  the 
said  Nancy  Bunn  Judgment  is  refused." 

Upon  the  foregoing  facts  the  court  ren- 
dered judgment  vacating  and  setting  aside 
the  judgment  obtained  in  this  action  at 
May  term,  1891,  so  far  as  It  related  to  the 
Judgment  of  Nancy  Bunn,  for  the  reason  that 
the  same  was  signed  by  counsel,  and  Jacob 
Battle  was  representing  tbe  said  Nancy 
Bunn,  and  also  tbe  real  and  personal  repre- 
sentatives of  A.  H.  Arrlngton,  deceased. 
The  court  declared  at  the  same  time  "tlmt 
Jacob  Battle  did  not  until  May  term.  1891, 
represent  Nancy  Bunn,  as  her  counsel,  only 
as  his  acts  and  conduct  in  reference  to 
Jadffment  rendered  prior  to  that  term  In  this 
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action,  as  herein  found,  constituted  him  her 
attorney;  that  the  personal  and  real  rep- 
resentative of  A.  H.  Arrlngton's  estate  was 
bound  by  his  acts  and  deeds, — and  the  mo- 
tion to  set  aside  the  said  Jnd^ents,  as  set 
out  In  the  motion  other  than  the  one  of 
May,  1891,  was  refused.  The  respondents 
appealed  to  this  court  from  so  much  of  the 
jnd^ent  as  set  aside  the  judgment  of 
May  term,  1891,  so  far  as  it  affected  the 
Nancy  Bunn  Judgment,  filing  the  following 
exceptions  to  his  honor's  findings:  "(1)  For 
that  the  respondents  roanested  the  court  to 
find  fully  the  facts  as  to  Nancy  J.  Bunn's 
transferring  her  judgment  debt  on  May  16, 
1801,  as  stated  In  her  affidavit  and  the  affi- 
davit of  Jacob  Battle,  and  the  court  failed 
to  do  so.  (2)  For  that  the  court  failed  to 
declare,  as  a  matter  of  law,  that  this  con- 
sent judgment  of  May  term,  1801,  could  not 
be  set  aside,  sare  for  fraud  or  mutual  mis- 
take, and  that  there  was  no  evidence  to  show 
either.  (3)  For  that  the  court  failed  to  find 
fully  the  circumstances  of  the  rendition  of 
the  judgment  In  favor  of  Nancy  J.  Bunn, 
and  especially  that  It  was  rendered  at  a  reg- 
ular term  of  the  court  (4)  For  that  the 
court  failed  to  declare,  as  a  matter  of  law, 
that  the  judgment  aforesaid  (to  wit,  the  said 
judgment  In  favor  of  Nancy  Bunn)  was  not 
so  Irregular  that  it  could  be  set  aside  after 
80  many  years.  (5)  For  that  the  court  failed 
to  find  that  the  judgment  of  May  term,  1891, 
was  made  after  the  question  in  relation  to 
the  Nancy  Bunn  debt  or  claim  had  arisen, 
and  that  In  respect  to  that  question  the  said 
Jacob  Battle  and  the  said  A.  H.,  S.  L.,  and 
J.  C.  Arrlngton,  acting  through  their  attor- 
ney, R.  B.  Peebles,  were  dealing  at  arms' 
length.  (6)  For  that  the  court  failed  to  role 
that  the  claim  of  payment  set  up  In  S.  L. 
Arrlngton's  affidavit,  dated  June  1,  1892, 
was  unreasonable,  and  completely  negatived 
by  counter  affidavits  filed  by  the  petitioners. 
(7)  For  that  the  court  failed  to  rule  that 
there  was  presumption  of  law  that,  when  the 
judgment  In  favor  of  Nancy  Bunn  was  ren- 
dered, the  bond  on  which  It  Is  alleged  the 
same  was  rendered  was  canceled,  and  filed 
with  the  clerk,  and  that  such  presumption  In 
not  repelled  by  the  fact  that  the  bond  can- 
not now  be  found  In  the  cletlc*s  office  of 
Nash  superior  court" 

Such  of  the  above  exceptions  as  relate 
simply  to  the  findings  of  fact  by  his  honor 
are  not  reviewable  here.  Upon  the  facts 
found,  and  especially  upon  the  one  that  at 
May  term,  1831,  Jacob  Battle  represented 
Nancy  Bunn  and  the  executors  and  devisees 
of  A.  H.  Arrlngton,  his  honor  rendered 
judgment  vacating  and  setting  aside  that 
part  of  the  judgment  of  May,  1891,  which 
related  to  the  Nancy  Bunn  judgment,  and 
from  which  the  respondents  appealed.  As 
we  find  no  error  In  ttiat  part  of  the  judig- 
ment  of  the  court,  rendered  by  Judge  Shu- 
ford,  setting  aside  and  vacating  the  judg- 
ment of  May  term,  1881,  so  ftir  as  it  relates 


to  the  Nancy  Bunn  Judgment,  H  Is  not  nec- 
essary to  pass  -apoa  the  exceptions  of  the  re- 
spondents to  the  other  findings  of  law  by  the 
court  It  was  not  necessary  for  the  court  to 
have  found  actual  fraud,  intended  or  perpe- 
trated. In  rendering  its  Judgment.  Indeed, 
In  Moore  v.  Oldney,  75  N.  C.  84,  where  it  ap- 
peared that  the  attorney  for  an  administra- 
tor, in  proceedings  against  the  widow  and 
heirs  at  law  of  the  intestate  to  sell  land  to 
make  assets  for  the  payment  of  debts,  also 
drew  the  answer  In  the  cause,  and  that  with- 
out fee,  and  a  sale  took  place  under  the  pro- 
ceedings, which  were  afterwards  set  aside 
on  account  of  tiiis  actlcw  of  the  attorney, 
this  court  said:  "But  it  Is  denied  that  the 
counsel  of  the  plaintiff  acted  as  the  defend- 
ant's counsel  furth^  than  In  drawing  up  her 
answer,  and  we  are  satisfied  that  no  Improp- 
er infiuence  was  Intended.  Tet  the  law  does 
not  ttderate  that  the  same  counsel  may  ap- 
pear on  both  sides  of  an  adversary  proceed- 
ing, even  colorably,  and.  In  general,  will  not 
permit  a  Judgment  or  decree  so  affected  to 
stand.  If  made  the  subject  of  exceptlMi  in 
due  time  by  the  parties  Injured  thereby. 
The  presumption  In  such  cases  Is  that  the 
party  was  unduly  Influenced  by  that  rela- 
tion, and  the  opposite  i;>arty  cannot  take  the 
benefit  of  It"  As  to  that  part  of  the  Judg- 
ment of  the  court  below  setting  aside  and 
vacating  the  judgment  of  1801,  so  far  as  It 
relates  to  the  Nancy  Bonn  Judgment,  tbe 
same  IB  affirmed. 

In  the  Appeal  of  S.  Ii.  and  J.  O.  Arrlnftoo, 
D^endants. 

MONTGOMERY,  J.  Prom  so  much  of  the 
judgment  overruling  the  exceptions  filed  to 
the  report  of  J.  M.  Mullen,  refaree,  at  Octo- 
ber term,  1801.  by  the  defendants,  which  ex- 
ceptions are  as  follows:  "(2)  For  that  he 
finds  that  said  estate  Is  indebted  to  Nancy 
Bunn  $1,035.89,  and  Interest,  ?12.e8."  "(4) 
For  that  he  finds  that  In  April,  1809,  H. 
G,  Williams.  S.  S.  Oooper,  and  A.  n.  Arrlng- 
ton confessed  judgment  to  Nancy  Bunn  be- 
fore the  clerk  of  the  superior  court  tor  Nasb 
county  for  $1,182.32,  of  which  $1,100  Is  prin- 
cipal. (5)  For  that  he  finds  that  the  eo- 
called  Nancy  Bunn  judgment  was  revived, 
as  stated  In  said  report,"— find  also  from  that 
part  of  said  judgment  refusing  to  vacate  and 
set  aside  all  the  aforesaid  Judgments,  named 
in  defendant's  motion,  and  rendered  in  tbla 
action,  in  so  far  as  they  relate  to  said  Judg- 
ment in  favMT  of  Nancy  Bunn,  the  executoi-s 
of  A.  H.  Arrlngton  and  the  devisees  of  A.  H. 
Arrlngton,  other  than  W.  L.  Thorpe  and 
wife,  appealed  to  this  court  assigning  as  er- 
rors ha  the  rulings  and  Judgment  of  the  court 
below  the  following:  "(1)  In  overruling  said 
exception  No.  2.  (2)  In  overruling  said  ex- 
ceptlcm  No.  4.  (3)  In  overruling  said  excep- 
tion No.  5.  (4)  In  receiving  evidence  of  Ja- 
cob Battle  to  contradict  the  record  of  the 
Judgment  rendered  at  June  term,  1885, 
which  showi  vptxa  its  face  that  said  Judg- 
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ment  In  favor  of  Nancy  Bunn  was  obtained 
on  tbe  motion  ot  said  Jacob  Battle,  and  was 
■Igned  hj  him  aa  at*^orney,  and  by  Bunn  & 
Battle,  attorn^s  for  Spier  Wfaitaker,  tms- 
tee.  (5)  In  holding  that,  npon  the  facts 
found,  Jacob  Battle  never  acted  as  coonsd 
for  Nauc7  Buna  In  this  action  prior  to  May 
term,  1891.  (6)  In  holding  that  tbe  facts 
found  and  the  acts  shown  by  the  record  did 
not  constitute  Jacob  Battle  Nancy  Buna's 
attorney,  In  obtaining  said  judgment  for  her 
in  tills  action.  (7)  In  refusing  to  set  aside 
the  judgment  rendered  in  Nancy  Buna's  fa- 
vor In  this  action  at  June  term,  1885,  upon 
the  facts  found.  (8)  In  refusing  to  set  aside 
the  last-named  Judgment  upon  the  facts 
found  and  those  appearing  upon  the  face  of 
tbe  record.  (9)  In  refusing  to  set  aside  the 
other  judgments  complained  of,  upon  the 
facts  found.  (10)  In  refusing  to  set  aside 
said  judgments  upon  the  facta  found  and 
those  appearing  upon  the  face  of  the  record. 
{11)  In  refusing  to  set  aside  said  judgments 
as  fraudulent  and  void.  (12)  In  refusing  to 
set  aside  said  judgments  as  being  rendered 
without  iffocesB,  and  without  a  day  In  court 
(13)  In  holding  that  defendaats  represented 
by  B.  B.  Peebles  were  traund  b;  the  acts  of 
Jacob  Battle  at  June  term,  1SS5,  In  regard  to 
the  Nancy  Bunn  claim.  (14)  Alt  other  errors 
appearing  upon  the  record." 
.  It  Is  unnecessary  to  pass  seriatim  upon  all 
of  the  exceptions.  Upon  all  the  facts  which 
his  honor  found,  and  especially  upon  his  find- 
ings 4,  S,  8,  9.  10. 12, 13, 16, 17,  we  are  satis- 
fied that  he  erred  when  he  refused  to  set 
aside  and  vacate  all  the  judgments  rendered 
In  this  case,  and  named  In  defendants*  mo- 
tion. In  so  far  as  they  concern  the  Nancy 
Bunn  Judgment  (It  appears  In  the  respond- 
ents' appeal  that  the  Judgment  of  May,  1891, 
was  set  aside,  in  so  far  as  it  affected  the 
Nancy  Bunn  Judgment)  These  findings  of 
fact  when  summarized,  appear  to  be:  (1) 
That  at  June  term.  1885,  Jacob  Battle  waa 
counsel  of  record  for  the  executors  of  A.  H. 
Arrlngton  and  the  devisees  of  said  Arrlng- 
ton,  including  these  defendants,  and  that  at 
that  term  tbe  judgment  In  favor  of  Nancy 
Bunn  was  rendered,  on  motion  of  Jacob  Bat- 
tle, as  appears  of  record,  and  was  In  his 
handwriting.  (2)  That  aU  the  other  judg- 
ments rendered  In  this  action,  In  which  the 
Nancy  Bunn  judgment  Is  mentioned,  are  In 
the  handwriting  of  Jacob  Battle,  except  the 
Judgment  at  fall  term,  1887,  which  Is  In  the 
handwriting  of  Spier  Whltaker,  except  the 
last  11  lines  of  the  modified  Judgment,  which 
Is  In  the  handwriting  of  said  Jacob  Battle, 
(a)  That  at  May  term,  1891,  Jacob  Battle  rep- 
resented Nancy  Bunn  and  the  executors  and 
devisees  of  A.  H.  Arrlngton.  (4)  That  there 
was  reasonable  ground  for  believing  that  the 
Nancy  Bunn  judgment  in  Nash  county  was 
irregularly  entered  up,  and  that  defendants. 
In  good  faith,  claim  to  have  a  good  and  valid 
defense  to  said  claim.  (5)  That  Jacob  BattlQ 
had  never  obtained,  up  to  Slay  term,  1893, 


permission  from  the  court  to  retire  as  counsel 
for  the  executors  and  devisees  of  A.  H.  Ar- 
rlQgton,  or  either  of  them.  (6)  Tliat  the 
Nancy  Bunn  judgment  In  Nash  county,  al- 
leged to  have  been  obtained  by  a  lawyer  of 
goed  standing:  for  said  Nancy,  is  oot  signed, 
and  was  written  by  the  clerk's  son  at  the  dic- 
tation of  tbe  clerk;  but  it  does  not  appear  to 
tbe  satisfaction  of  the  court  when  said  Judg- 
ment was  taken  or  written  up,— in  vacation 
or  la  term  time,  (7)  That  tbe  defendant  ap- 
pellants had  no  knowledge  of  the  Nancy 
Bunn  Judgment  until  May  term,  1891,  and 
had  no  notice  given  them  of  the  reference  to 
B.  A.  P.  Cooley  at  fall  term,  1883. 

This  court  cannot  go  behind  tbe  facts  found 
by  the  court  below,  but  the  last  sentence  of 
finding  10  of  the  court  more  tlian  authorizes 
us  to  look  at  tbe  records  referred  to;  and  In 
doing  so  we  find  that  tbe  Judgment  of  May, 
1SS6,  was  signed  "Jacob  Battle,  Attorney," 
and  "Buna  &  Battle,  Attorneys  for  Spier 
Whltaker,  Trustee."  It  appears  also  from 
the  findings  of  the  judge  that  there  is  rea- 
sonable ground  for  believing  that  the  Nancy 
Bunn  judgment  In  Nash  county  was  Irregu- 
larly entered  up,  and  that  defendants,  in 
good  ^th,  claimed  to  have  a  good  and  valid 
defense  to  said  claim.  There  is  therefore 
danger  of  loss  to  the  def^dants  by  reason 
of  the  Judgments  In  Vance  superior  court, 
in  this  case,  so  far  as  those  judgments  relate 
to  the  Nancy  Bunn  judgment.  The  court 
found  as  a  fact  that  the  said  Jacob  Battle 
honestly  thought  that  the  Nash  county  Judg- 
ment (Nancy  Bunn  Judgment)  was  In  all  re- 
spects regnlar.  As  we  said  In  the  respond- 
ents* appeal.  It  Is  not  necessary  that  there 
should  have  been  actual  fraud  In  the  procure- 
ment of  those  judgments,  In  order  that  they 
might  be  set  aside  by  motion,  but  that  "the 
rule  which  forbids  the  same  attorney  from 
representing  both  parties  In  adversary  pro- 
ceedings rests  upon  the  broad  principle  of 
public  policy,  which  precludes  persons  occu- 
pying these  fiduciary  relations  from  repre- 
senting conflicting  Interests  that  may  tempt 
them  to  disregard  duty,  and  lead  to  injury  on 
one  aide  or  the  other.  The  law  will  not  per- 
mit Its  licensed  attwneys  to  assume  relations 
that  wlU  subject  them  to  this  temptation, 
upon  grounds  of  public  policy,  and  It  la  for 
this  reason  that  an  attorney  will  not  be  per- 
mltted  to  represent  both  aides  In  any  litigat- 
ed matter."  Gooch  t.  Peebles*  105  N.  C 
411,  11  S.  B.  415. 

After  a  careful  review  of  ^ch  and  all  of 
the  findings  of  bis  honor,  we  have  no  diffi- 
culty In  arriving  at  the  conclusion  that  those 
findings  constituted.  In  law,  Jacob  Battle  the 
attwney  of  Nancy  Bunn  at  the  times  of  the 
rendition  of  all  the  Judgments  named  In  the 
defendants*  motion  in  this  case,  ia  her  favor; 
and  we  are  of  the  opinltm  that  the  judge  be- 
low erred  in  not  so  finding  as  matter  of  law, 
and  that  he  also  erred  in  not  setting  aside 
and  vacating  each  and  all  of  the  judgments 
in  Vaace  superior  court,  named  In  defend- 
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ants*  motion  In  this  case.  The  said  excep- 
tions by  the  defendants  to  the  report  of  J. 
M.  Mnllen,  referee,  at  October  term,  1891, 
ought  to  have  been  sustained,  for  the  reason 
that  there  was  no  proof  offered  to  the  said 
referee,  except  the  record  pertaining  to  the 
said  Judgments,  and  that  was  not  sufficient. 
The  Judgment  below  is  rvrersed,  and,  that 
further  action  may  be  had  In  this  case  ac- 
cording to  the  decision  of  this  court,  let  this 
opinion  be  certified  to  the  superior  court  of 
Vance  coun^.  Reversed. 


(116  N.  a  i«) 

REDMOND  T.  STATON. 

(Sai^eme  Court  of  North  Carolina.    March  6, 
1886.) 

Clbbk  of  Codbt  —  LuBiun  Foa  NBouaiKca— 

ASSIONMBBT  or  JuDBHaNT. 

1.  The  clerk  of  ttie  court  ts  liable  for  dam- 
ages to  a  Judgment  creditor  arising  from  his 
failure  to  properly  index  the  judgment,  so  as  to 
render  It  a  lien  on  the  jndgiDMit  debtor's  lands. 

2.  The  mere  assignment  of  a  judgment  does 
not  carry  with  it  a  right  of  action  which  has  ac- 
crned  to  the  Judgment  creditor  against  the  clerk 
of  the  court  for  bis  failure  to  propwly  index  the 
judgment,  so  as  to  render  It  a  lien  on  tlie  judg- 
ment debtor's  landa. 

Appeal  from  superior  cour^  Edgecombe 
county;  Armfleld,  Judge. 

Action  by  Claudia  Redmond  against  £L  L, 
Staton  to  recoTer  damages  for  loss  of  money 
caused  by  defendant's  negligence,  as  clerk  of 
court,  in  not  properly  Indexing  a  Judgment. 
From  a  Judgment  dismissing  the  action, 
plaintiff  appeftls.  Affirmed. 

John  L.  Brldgers,  for  appellant.  H.  O. 
Connor,  for  appellee. 

FUKCHES,  J.  At  April  term,  1886,  of 
Eldgocombe  superior  court,  O.  H.  Farrar  re- 
coTored  a  Judgment  against  6.  Bryan  and 
Joshua  KiUebrew,  which  was  duly  placed 
on  the  JndgmeDt  docket  of  said  court,  but 
was  not  indexed  and  cross  Indexed,  as  re- 
quired by  law  to  constitute  it  a  lien  on  the 
land  of  the  defendant  Klllebrew,  in  Edge- 
combe  county.  Farrar,  being  pressed  for 
money,  soon  thereafter  sold  and  assigned 
said  Judgment  to  the  plaintiff,  who  did  not 
know  of  the  defective  condition  of  the  Index. 
Klllebrew,  at  the  date  of  this  Judgment  and 
at  the  date  of  the  assignment  to  plaintiff, 
was  the  ownw  of  sufficient  real  estate  In 
Edgecombe  county  to  have  satisfied  said 
judgment,  and  upon  which  said  judgment 
would  have  ijeen  a  lien,  If  It  had  been  prop- 
erly Indexed.  But  KiUebrew,  being  Indebted 
to  other  parties,  on  the  day  of  Febru- 
ary, 18S9,  and  after  the  rendition  of  the  Judg- 
ment assigned  to  plaintiff,  executed  a  deed 
in  trust  to  Jacob  Battle  to  secure  other  in- 
debtedness, in  which  he  conveyed  all  his 
lands.  That  Jacob  Battle,  as  trustee,  has 
•tnce  sold  said  laud^  and  the  purchaser  there* 


of,  m  an  action  to  remove  the  cloud  pro- 
duced by  plaintlfTs  Judgment,  in  which  she 
was  a  party,  has  recovered  said  lands,— the 
court  holding  that  owing  to  the  defective  in- 
dexing of  plaintUTs  Judgmmt,  it  created  no 
lien,— end  plaintiff  has  thereby  lost  her  debt. 
Dewey  v.  Sugg,  109  N.  C.  328,  18  S.  E.  923. 
That  at  April  term,  1886,  of  Edgecombe  su- 
perior court,  and  for  some  time  thveafter, 
the  defendant,  H.  L.  Staton,  was  the  clerk 
of  sold  court;  and  plaintiff  has  brought  this 
action  against  him  (not  on  his  oMclal  bond)  to 
recover  damages  tot  the  lose  of  her  money, 
caused  by  his  negllgwce  In  not  properly  in- 
dexing said  Judgment.  The  assignment  la 
not  set  out  In  the  recwd,  but  It  la  admitted 
by  plaintiff  that.  In  form,  it  only  assigns  the 
judgment  to  plaintiff.  Defendant,  without 
controverting  these  facts,  d^lea  plaintiffs 
right  to  recover,  as  he  says,  tor  two  reasons: 
First,  that  plaintiff  has  shown  no  cause  of  ac- 
tion against  htto;  and,  secondly,  that,  if  she 
has,  it  is  barred  by  the  lapse  of  time  and  the 
statute  of  limitations,— plalntifrB  action  not 
having  been  commenced  until  1883  (the  pre- 
cise date  not  shown,  as  the  summons  does 
not  appear  in  the  record). 
I  It  was  admitted  on  the  argument  by  the 
learned  counsel  representing  plaintiff  and  de- 
fendant that  this  la  a  case  of  first  impresslw 
In  our  courts,  and  that  they  have  been  una- 
ble to  find  any  decided  case  like  this  in  the 
other  conrts.  And,  this  behig  the  case,  the 
court  has  given  it  careful  investigation,  and 
as  much  reflection  as  we  were  able  to  bring 
to  bear  upon  the  questions  presetted;  and, 
after  doing  so,  we  are  of  the  opinion  that 
Farrar  had  a  chose  In  action  against  the  de- 
fendant (Holman  v.  MlUer,  103  N.  O.  118,  9 
S.  E.  429;  Kivett  v.  Young,  106  N.  0.  BOT,  10 
8.  E.  1019),  and  that,  under  our  statutes,  this 
chose  might  have  been  assigned.  But  that 
it  was  not  assigned  seems  to  be  true,  unless 
the  assignment  of  the  Judgment  carried  with 
it  this  right  or  chose  which  Farrar  had 
against  the  defendant  The  fact  that  it  was 
assignable  under  the  Code  does  not  help  the 
plaintiff,  if  It  was  not  assigned.  The  Code 
did  not  create  causes  of  action,  but  only  en- 
larged the  power  of  assignment  PlaintlfTs 
rights  then  stand  as  they  did  before  the  Code. 
And  this  brings  ns  to  a  consideration  of 
plaintiff's  rights  at  common  law  and  in  equi- 
ty. At  common  law,  cboses  in  action  were 
not  assignable,  and  did  not  pass  from  the  bar- 
gainor to  the  bargainee,  unless  they  were  such 
contracts,  and  covenants,  as  attached  to  the 
estate,  and  ran  with  the  estate,  such  as  war- 
ranty and  quiet  enjoyment  In  conveyances  of 
land.  So  the  plaintiff  is  not  benefited  by  this 
principle,  as  there  is  neither  covenant,  con- 
!  tract,  nor  land.  And  it  is  not  always  in  a 
'  sale  of  land  that  these  cboses  pass.  For  In- 
i  stance,  A.  sells  to  B.  the  lands  of  C,  stating 
In  the  deed  that  C.  has  the  title,  but  A.  exe- 
cntes  a  deed  to  B..  with  full  covenants  of 
warranty  and  quiet  enjoyment  and  B.  is  aft- 
erwards tamed  out  by  C.    B.  has  a  cause  of 
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action  against  A.  But  B.  Sells  to  D.«  wltb 
full  coTenants,  and  C.  turns  D.  oat  €t  pos- 
aes8l(Hi,  and  B,  bas  become  Inat^Tent  D. 
has  no  right  of  action  against  at  law,  for 
the  reason  that  there  was  no  estate  passed 
from  A.  to  B.,  and,  as  no  estate  passed  to  B^ 
no  covenants  passed,  as  they  were  not  assign- 
aUe,  and  only  tan  with  the  estate.  Nesbit 
T.  Nesbit,  Conf.  R.  318, 408.  Bnt  in  this  case 
D.  might  bring  his  suit  in  eavl^  against  A.* 
and  recorer;  eqnlty  holding  that  B.  had  the 
right  to  sn^  and  that  he  had  omTeyed  to  D. 
with  full  corenaats.  Therefor^  equity  wonld 
treat  B.  as  a  trustee  of  and  in  that  wi^ 
give  D.  relief  against  A.  Nesbit  t.  Brown, 
1  Dev.  Dg.  SO.  A.  bMyu  a  nonnegotlable  note, 
which  gives  him  the  equitable,  but  not  the 
l^al,  title  to  the  not&  Ibe  note  is  not  paid, 
and  A.  britt^  suit  In  the  name  of  the  as> 
signer,  who  is  the  legal  owner;  obtains  Judg- 
ment; pats  execution  In  the  hands  of  the 
sheriff  for  collectlMi,  tcUlng  the  sheriff  that 
the  money  will  be  his,  when  collected,  as  he 
had  bought  the  note  before  suit,  which  he 
bad  to  bring  in  the  name  of  the  payees  as 
he  had  not  Indorsed  the  note.  The  sheriff  ccd- 
lects  the  money,  and  pays  It  to  the  legal  own- 
er, in  whose  name  the  suit  was  brought;  A. 
brings  his  action  for  the  money  against  the 
sherlfi,  and  the  court  sustains  his  action  up- 
on the  ground  that  when  the  money  was  col- 
lected it  was  his.  Hoke  r.  Carter,  12  Ired. 
324.  We  are  now  In  a  coort  of  equity,  as 
well  as  a  court  of  law;  and  we  admit  that, 
at  the  first  view  of  these  cases,  they  seemed 
to  support  plalntUTs  omtentlon.  But,  upon 
examination,  we  think  they  are  distinguisha- 
ble from  the  case  now  before  the  court.  In 
Hoke  V.  Carter,  supra,  the  money  collected 
by  the  sheriff  was  the  frolt  of  the  Judgment, 
which,  ln,eqntl7,  belonged  to  Hoke.  In  Nes- 
bit V.  Brown,  supra,  there  ms  the  corensnt 
<the  omtract),  the  chose  In  action;  and 
though  it  did  not  pass  from  A.  to  B.  with 
the  estate,  for  the  reason  that  no  estate  in 
the  land  passed,  and  It  was  not  assignable 
at  law,  yet  there  was  a  contract,  and  equity 
enforced  It  And  the  trouble  with  plaintiff's 
case  Is  that  she  failed  to  show  she  contracted 
with  Farrar  for  anything  bnt  the  Judgment, 
and  therefore  she  got  nothing  but  the  judg- 
ment, with  the  rights  that  Farrar  had  to  en- 
force it  and  have  the  benefit  its  fruits. 
The  case  of  Tlmberlake  v.  Powell,  99  N.  C. 
233.  5  S.  B.  410.  though  not  a  case  directly 
in  point.  Involves  very  much  the  same  prin- 
ciples and  the  same  considerations  as  this 
case,  and  tends  strongly  to  sustain  defend- 
ant's first  contention^  and  the  view  we  have 
taken  of  the  case.  We  therefore  hold  that 
plaintiff  has  failed  to  show  that  she  has  a 
cause  of  action  against  the  defendant,  and 
the  Judgment  appealed  from  must  be  af- 
firmed. I'hts  relieves  us  from  the  considera- 
tion of  the  Interesting  question  of  the  statute 
of  limitations,  which  has  grown  to  be  one  of 
the  most  troublestmie  subjects  our  courts 
have  to  deal  with.  Affirmed. 


N.  C.  57) 

FBEBLES  V.  BOONE  st  si. 
(Supcraie  Court  of  North  Garolins.    Feb.  28, 

1895.) 

CiiBSK  or  CODBT— Suit  aoaikst  PsaDECtSBOs— 
PoBSEBSiov  of  Official  Uonetb. 

1.  It  is  00  defeOBe  to  an  action  hj  an  in- 
coming clerk  of  court,  against  bis  predecessor 
and  the  sureties  on  bis  lK>nd,  for  failure  to  turn 
over  the  records,  moneys,  and  propertieB  of  his 
office,  that  plaintiff  has  not  Iweo  injured  bysuch 
failure;  Code,  §  61,  requiring  auch  recorda, 
moneys,  and  properties  to  be  turned  over  in 
order  that  the  buainess  of  the  office  may  be 
property  conducted. 

2.  An  order  requiring  the  f<mner  clerk  to 
pay  over  the  funds  to  his  snccesBor  in  office  is 
not  necessary  in  order  that  the  latter  may  sue 
for  bis  failure  to  do  so. 

3.  The  fact  that  the  money  for  which  such 
an  action  is  brought  belong  to  different  per- 
sons does  not  iuvcMTe  a  miajoind^  of  causes  of 
action. 

Appeal  from  superior  court,  Northampton 
county;  Armfleld,  Judga 

Action  by  H.  B.  Peebles,  as  relator,  against 
James  D.  Boone  and  others  for  an  accounting 
of  moneys  and  other  property  in  the  hands  of 
defendant  as  clerk  of  the  superior  court  of 
Northampton  county,  and  which  he  failed 
to  turn  over  to  relator  as  his  successor  in 
office.  Prom  a  Judgment  overruling  a  de- 
murrer to  the  complaint  and  allowing  de- 
fendants to  answer  over,  defendants  appeal. 
Afiirmed* 

B.  S.  Gay,  for  appellants.  B.  B.  Peebles, 
for  appellee. 

MONTGOMERY,  J.  James  D.  Boone, 
having  been  clerk  of  the  superior  court  ot 
Northampton  county,  resigned  bis  said  of- 
fice about  the  7th  of  December,  18S3.  On 
the  next  day  the  Judge  of  the  district  ap- 
pointed H.  B.  Peebles  Boone's  successor  for 
the  unexpired  term,  ending  the  flrat  Mon- 
day of  DecemlMr,  1886,  Peebles,  on  the  day 
of  his  appointment,  giving  bond  according 
to  law,  and  entering  upon  the  dlscbarge  of 
his  duties  as  clerk  aforesaid.  Peebles  at 
once,  after  qualification  as  clerk,  demanded 
of  Boone  that  he  pay  over  to  blm  all  mon- 
^8  which  Boone  held  by  virtue  or  under 
color  of  bis  office,  and  all  other  ^ects  which 
went  into  bis  bands  as  such  clerk.  Boone 
refused  so  to  do.  Peebles,  as  relator  of  the 
state,  brought  this  action  In  the  superior 
■  court  of  Northampton-  county  against  Boone 
and  the  sureties  on  his  official  bonds,  the 
complaint  alleging  breaches  of  the  bonds, 
charging  that  the  said  Boone,  as  clerk,  had 
received  from  his  predecessw  in  office,  up- 
on his  retirement,  large  sums  of  money  be- 
longing to  different  persons,  naming  them, 
and  bonds  and  notes  for  large  amounu,  pay- 
able to  his  predecessor  In  office  and  his  suc- 
cessors and  to  diffraent  indlvldnals,  and  bad 
neglected  to  collect  a  great  deal  of  money 
which  he  ought  to  have  collected.  Since  the 
ccHumencement  of  this  action  the  term  of 
the  office  ot  Peebles  has  uq^ired,  and  3. 
F.  Buxtem  has  been  elected  clerk  of  the 
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mperlor  court  of  Northampton  coant7,  ftnd 
bu  been  made  party  plalntlflF  in  this  case 
in  the  place  of  Peehlee.  An  acoonnt  against 
Borae  Is  asked  tor  as  to  the  matters  set  ont  in 
the  said  complaint  The  dtfendants  demm> 
red  to  the  complaint,  and  assigned  six  spe- 
cial grounds  th«%for.  His  •honor  overruled 
all  the  gronads  of  demnrrer,  and  allowed 
the  defendants  to  answer  over,  from  which 
judgment  the  defendants  appealed. 

The  first  ground  Is  "that  the  complaint 
fb,ilB  to  show  that  the  relator  of  the  plain- 
tiff has  heen  damaged  or  injured  by  tlua 
failure  of  the  defendant  J.  D.  Boone  to  ctA- 
lect  or  pay  orer  the  amounts  mentioned  in 
sectiona  six,  seven,  idne^  ten,  and  twelve 
of  the  compUilnt  to  said  relator."  These 
sectiona  B,  VO,  and  12  of  the  complaint 
contain  the  charges  of  the  defradant's  hav- 
ing received  large  amounts  of  mon^.  valu- 
able bonds,  and  neglecting  to  collect  others 
that  were  collectible.  Injury  to  the  incom- 
ing clerk,  Peebles,  had  nothing  to  do  with 
the  right  of  that  officer,  through  the  state, 
to  bring  this  suit  Section  81  of  the  C!ode 
required  Peebles,  the  new  derk,  Immediate- 
ly after  giving  bond  and  quallflcatlon,  to  re- 
ceive from  the  late  <£lerk,  the  defendant,  all 
the  records,  books,  papers,  moneys,  and  profH 
erty  of  his  office;  and  this  same  section  pro- 
vides that  if  any  (late)  clerk  shall  refuse  or 
fall  within  a  reasonable  time  after  demand 
to  deliver  to  the  cleric  said  fblngs  demanded 
of  him,  he  shall  be  liable  on  his  official  bond 
for  the  value  thereof.  The  right  of  the 
clerk,  Peebles,  to  bring  this  action  there- 
fore does  not  rest  on  any  injury  done  to 
him,  but  on  the  ground  tiiat  the  law  re- 
quires that  each  successive  clerk  shall  re- 
ceive from  the  retiring  clerk  aU  the  records, 
books,  papers,  moneys,  and  proper^  of  his 
office.  In  order  that  the  business  of  the  cleric 
ct  the  supoior  court  may  be  conducted  In- 
telligently, systematically,  and  economical- 
ly. Section  188S  of  the  Code,  to  which  our 
attention  was  particularly  directed  by  the 
attorney  of  the  defendant^  Is  only  an  addi- 
tional remedy  Yor  tlie  benefit  of  Individuals 
who  think  they  have  suffered  at  the  hands 
of  nnftilttaful  clerks,  and  is  not  repugi»nt 
to  section  81  of  the  Oode.  This  ground  of 
demurrer  Is  overruled. 

The  second  ground  is  "that  the  complaint 
Alls  to  state  a  cause  of  action.  In  that  It 
fialla  to  show  that  there  was  any  proper  or- 
der of  the  court  requiring  the  former  clerk, 
N.  B.  Odom,  to  pay  over  the  funds  mcn- 
tlcmed  tn  section  6  of  the  complaint  to  the 
defendant  James  D.  Boone,  as  clerk  of  said 
court"  No  such  order  was  necessary  In 
this  cose.  Sectlcm  14  of  chapter  19  of  the 
Bevised  Code  la  brought  forward  Into  the 
Code,  and  Is  section  124  thereof.  This  see- 
tton  concerns  fotfeitures  only  In  case  of  the 
refusal  of  the  clerk  to  do  what  Is  required 
to  be  done  in  section  81  of  the  Code.  Its 
proper  ctmstrrictlon  is  that  former  clerks, 
for  whatever  cause  retiring,  sAiall  transfer 


and  deliver  to  thdr  sncceHnrB  In  office  all 
the  Ukings  personal  which  were  in  their 
hands  upon  retirement  from  ofilce,  under  a 
forfeiture  $1,000;  and  no  order  from  a 
judge  Is  necessary  to  compel  the  tormer 
clerk  to  make  this  transfer  to  the  new  clerk. 
If,  however,  in  vacancies  in  this  office  ot 
clerk,  the  judge,  before  he  makes  the  ap- 
pointment of  a  new  clerk,  sees  fit  to  tem- 
porarily put  some  pwBon  in  charge  of  the 
office  until  the  i^ular  appointment  Is  made, 
it  is  then,  In  such  a  cas^  necessary  for  the 
new  clerk  to  have  an  order  Tlrom  the  judge, 
directed  to  the  person  teaQwrarily  in  charge 
of  the  office,  to  deliver  the  possessions  of  the 
office  to  the  new  clok.  A  person  duly  dect- 
ed  clerk  of  the  superior  court  by  the  people 
needs  no  order'  from  any  jiower  or  authority 
to  donand  from  tbe  old  derk  the  property 
of  all  kinds  belonging  to  the  office.  This 
ground  of  demurrw  Is  ovoruled. 

The  third  ground  is  **that  the  complaint 
foils  to  state  a  cause  of  actltm,  in  that  it 
falls  to  show  that  James  D.  Boone,  as  clerk 
of  said  oonrt,  was  required  by  any  proper 
order  of  said  court  to  pay  over  said  funds, 
or  any  of  them,  to  the  relator."  For  the  rea- 
sons stated  in  overruling  the  second  cause 
ot  demurrw,  this  ground  is  overruled. 

The  fourth  ground  is  "that  It  falls  to 
state  a  cause  of  action,  tor  that  it  ftills  to 
show  that  the  relator  is  tbe  owner  or  mtl- 
tlejd  to  receive  the  funds."  This  Is  over^ 
ruled  for  the  reasons  given  in  ovetmling 
the  first  ground  of  demurrer. 

The  fifth  ground  is  **that  there  is  a  mis- 
Joinder  of  causes  of  action,  for  that  the  sev- 
teeal  causes  of  action  in  sections  six,  seven, 
nln^  ton,  and  twelve  are  Improperiy  unit- 
ed, the  same  and  each  being  separate  and 
distinct  causes  of  action,  and  for  the  benefit 
of  separate  and  distinct  persons  or  classes 
of  perscms."  This  Is  overruled  for  the  same 
reasons  given  in  overruling  the  first  ground 
of  demurrer. 

The  sixth  ground  Is  *^or  that  the  former 
clerk,  the  defendant  3,  D.  Bowe.  and  his 
sureties,  the  other  defendants,  cannot  be  sued 
on  the  relation  of  his  successor  tn  office  for 
the  causes  of  »!tlon  alleged  in  the  com- 
plaint or  any  of  them."  This  Is  overruled 
'for  the  reasons  set  forA  In  overruling  the 
other  five  grounds  of  demurrra'. 

There  are  no  errors  In  the  rulings  of  his 
honor  in  overruling  the  several  grounds  of 
demurrer,  and  the  judgment  is  affirmed. 
The  case  will  be  remanded  to  the  superior 
court  of  Northampton  to  be  proceeded  In 
ac<»rdlng  to  law.  Afflrrood. 


(U6  N.  C.  15S) 
FLEMING  T.  DAVENPOET. 
(Supreme  Court  of  North  Carolina.    Feb.  28^ 
1895.) 

Landlord's  IjIen— Fhioritibs, 
Under  Code,  i  1754,  providing  that  a 
landlord  ■hall  have  a  prior  lien  oa  his  teaanVm 
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crops  during  the  year  subject  to  the  landlord  a  i 
■hare  of  the  rent,  the  landlot'd  la  entitled  to 
Buch  prior  lien  only  for  rent  daring  the  year 
in  which  the  crops  are  grown.   Ballard  t.  John- 
eon,  19  S.  E.  »8,  114  N.  C.  141,  followed.  i 

Appeal  from  superior  court,  Pitt  cotmty; 
Bynuin,  Judge. 

Action  by  Lunsford  Fleming,  trustee, 
against  J.  R.  Davenport,  to  recover  balance 
alleged  to  be  due  plaintiff  on  purchase  of 
cotton  raised  on  plaintiff's  land,  and  being 
the  amount  of  landlord's  advances.  De- 
fendant pleaded  payment  IProm 'Judgment 
for  plaintiff,  defendant  appeals.  New  trial 
ordered. 

The  action  was  tried  before'  Bynpm,  J., 
at  March  term,  18M,  of  Pitt  superior  court, 
on  appeal  from  a  Justice  of  the  peace.'  The 
defendant  asked  the  fc^owlng  Instruction 
in  writing:  "{2)  In  no  event  can  the  land- 
lord call  upon  Davenport  to  pay  out  of  the 
cotton  which  came  Into  his  possession  more 
than  the  actual  advances  made  by  Fleming 
to  his  tenant  in  1892,  to  enable  him  to  make 
his  crop  of  that  year;  and  the  court  charges 
you  that  the  balance  of  the  tenants  account 
for  1881  l8  not  a  lien  on  the  tenant's  Inter- 
est in  the  cotton  of  1892,  snperior  to  Daven- 
port's lien,  and  you  can  charge  this  against 
him  in  this  proceeding."  The  court  refused 
to  so  charge. 

Jarvls  &  Blow,  for  appellant 

FUROHES,  J.  This  case  la  controlled  by 
Ballard  t.  Johnson,  114  N.  O.  141.  19  S.  E. 
98,  and  la  so  fully  discussed  there  that  we 
see  no  reason  for  discussing  it  in  this  case. 

The  defendant  was  entitied  to  his  second 
prayer  for  instructions  to  the  Jury.  The 
court  declined  to  give  these  Instructions,  and 
this  entities  the  defendant  to  a  new  trial. 
And,  as  this  substantially  disposes  of  the 
mattera  controverted,  we  do  not  ocHisIder 
the  other  questions  presented  by  the  appeal. 
There  Is  error.  Mew  trlaL 

(IIS  H.  OL  MS) 

STATE  v:  MANGDH. 

(Supreme  Court  of  North  Oarollna.   Hardk  8, 

•1886.) 

Falsi  Phstchsss— IirDionnsT— Demubbbh. 

1.  An  indictment  for  fraud  In  a  horse  trad& 
alleging  that  defendant  falsely,  etc.,  represented 
that  the  horse  "was  sound,"  which  was  Intend- 
ed to  cheat,  and  did  cheat,  la  anffident^  as  all^ 
log  a  misrepr^ntation  of  a  subsisting  fact 

2.  A  motion  to  Quash  an  indictment  consist- 
ing of  two  counts  should  be  overruled,  where  ei- 
ther count  Is  good. 

Appeal  from  superior  court, 'WaKe  county; 
Bynnm,  Judge. 

Def^dant '  waa  indicted  for  fraud,  and 
from  an  orde^  quashing  the  Indictment  the 
state  appeals.   Reversed.  ' 

There  were  two  bills  of  indictment  found 
at  September  term,  1894,  to  wit:  ' 

""(l)  Tbe  Jurors  for  tide  state  upon  their 
oatb  ptesent:  That  'John  muignm,  lata  of 


tbe  coon^  of  Wake,  wicEedlJr  derldng  faA 
Intending  to  cbeat  and  dtfntnd,  on  tbe  lat 
day  of  February,  A.  D.  1884.  with  force  and 
arms,  at  and  In  tbe  county  aforesaid,  unlaw- 
fnlly,  knowingly,  designedly,  and  felonloualy 
did  unto  one  S.  H.  Perry  faisdy  pretend  that 
a  certain  horse  was  sound  in  every  respect, 
and  only  about  nine  years  <dd,  and  that  be 
bad  bad  tbe  horse  for  about  four  years; 
whereas  In  tmUi  and  fact  the  siUd  horse  was 
not  sound,  and  was  about  fifteen  years  of 
age,  and  the  s^d  John  Mai^m  bad  not  had 
the  horse  for  four  years;  by  means  of  which 
fblse  pretense  he,  the  said  John  Man  gum, 
knowingly  and  deMgnedly  did  then  and  there 
unlawfully,  wUlfuIly,  and  feloniously  obtain 
from  the  said  S.  It  Perry  the  following  goods 
ana  things  of  vatiie,  the  pnq>erty  of  the  said 
S.  H.  Perry,  to  wit,  one  mule,  and  seven 
dollars  tn  money,— with  Intent  then  and  there 
to  defraud,  against  the  form  of  th4  statute  in 
anch  case  made  and  provided,  and  against 
the  peace  and  dignity  of  tbe  state. 

"(2)  Tbe  Jurors  for  the  state  upon  their 
ostitis  present:  That  John  Man  gum.  late  of 
tbe  county  of  Wake,  wldcedly  devising  and 
Intending  to  cheat  -and  defraud,  on  the  1st 
day  of  February,  A.  D.  1884,  vptth  force  and 
arms,  at  and  in  the  coimty  aforesaid,  unlaw- 
fully, knowingly,  designeOy,  and  feloniously 
did  unto  one  8.  H.  Perry  falsely  pret»id  and 
represent  that  a  certain  horse  which  the  said 
John  Man  gum  wta  then  and  there  offering 
to  trade  to  tbe  said  9.  H.  Pory  was  both 
sound  and  gentie,  that  a  woman  could  man- 
age the  said  horsey  that  tbe  said  bocw  was 
able  to  work  well,  that  the  said  Jolm  Man- 
gum  had  owned  the  horse  for  four  years, 
that  the  said  borse  would  be  nine  years  old 
in  the  spring  of  1884,  and  he.  the-  said  John 
Mangum  had  paid  9175.00  In  cash  for  the 
said  horse;  whereas  in  truth  and  fact  the 
said  horse  was:  not  sound  or  gentie,  a  woman 
could  not  manage  tbe  said  horse,  and  the  said 
horse  was  neither  able  nor  did  work  wdl* 
the  said  John  Mangum  had  not  owned  the 
said  horse  for  four  years,  the  said  horse  ifl 
the  spring  of  1884  was  very  much  older  than 
tthie  years  of  age,  t&  wit,  about  fifteen  yeara 
of  age,  and  tbe  said  John  Mangum  bad  not 
piUd  $178.00  in  cash  for  the  saSd  horse,  all  of 
which  was  well  known  to  the  said  defendant 
at  the  time  aforesaid;  by  means  of  which 
said  false  pretense  be,  tbe  said  John  Man- 
gum,  knowingly  and  designedly  did  then  and 
there  unlawfally  and  felonlohsly  obtain  from 
the  said  S.  H.  Perry  the  following  thlUga  and 
goods  of  value,  the  property  of  the  said  S.  H. 
Perry,  to  wit,  one  mule  of  ' the  value  of  fifty 
dollars,  and  seven  dollars  In  money,— With  In- 
tent then  and  there  to  d^raud,  against  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  agahist  the  peace  and  dignity 
of  the  state." 

The  defendant  moved  to  quash.  The  mo- 
tim  was  allowed,  and  the  state  appealed. 

The  Attorney  General,  for  the  State..  T. 
M.  Argo,  fw  appellee. 
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FUBCHES,  J.  The  defendaDt  Is  indicted 
foe  a  false  pretense  in  trading  a  liorse  to  the 
prosecutor,  Perry.  The  defendant  moved  to 
quash,  tox  the  reason  that  the  bill  did  not 
charge  a  criminal  offense,  which  motion  was 
allowed  by  the  court,  the  bill  quashed,  and 
the  state  appealed.  .There  are  two  bills  of 
Indictment,  which  the  court  ti-eats  as  one  bill 
with  two  counts.  State  v.  Watts,  82  N.  C. 
656.  and  State  v.  McNelU,  93  N.  C.  552.  So, 
if  either  hill  is  sufficient,  the  motion  should 
bare  been  refused.  Then  the  second  bill, 
though  not  very  well  drawn,  charges  that 
the  defendant  "unlawfully,  knowingly,  de- 
signedly, and  feloniously  did  unto  one  S.  H. 
Perry  fftlaely  pretend  and  represent  that  a 
certain  horse  which  the  said  John  Mangum 
was  then  and  there  offering  to  trade  to  the 
Bald  S.  H.  Perry  was  sound  and  gentle,  that 
a  woman  could  manage  the  said  horse,  that 
the  said  horse  was  able  to  work  w^." 
There  are  other  aTerments  in  this  count,  but 
we  think  the  case  turns  upon  those  quoted 
above.  The  principles  governing  an  indict- 
ment In  this  state  for  false  pretenses  is  clear- 
ly stated  by  Justice  Reade  in  delivering  the 
opinion  of  this  court  in  the  case  of  State  v. 
Pbifer,  65  N.  G.  321,  which  has  been  regarded 
as  the  leading  case  on  this  subject  from  that 
time  until  now.  It  is  held  in  that  case,  to 
constitute  this  offense  "there  must  be  a  false 
representation  as  to  a  subsisting  fact  intend- 
ing to  cheat,  and  which  does  cheat."  And 
If  we  have  what  are  apparwtly  conflicting 
opinions  on  this  subject,  since  the  case  of 
State  V.  Phlf«r,  it  Is  not  because  the  principle 
of  law  governing  such  cflaes  was  not  settled 
and  understood  by  the  court,  but  for  the  rea- 
son that  there  has  been  some  trouble,  at 
times,  In  applying  the  rule.  For  instance, 
in  the  case  of  State  v.  Holmes,  82  N.  0.  607. 
almost  Identically  the  same  language  Is  used 
as  in  this  case,  that  the  "horse  was  sound 
and  healUiy,"  and  the  court  in  that  case  hold 
that  this  did  not  charge  a  criminal  offense; 
while  In  the  case  of  State  v.  Burke,  103  N.  0. 
750.  12  S.  Q.  1000.  the  language  used  was 
that  the  horse  **waB  sound  and  worked  well, 
and  would  not  kick,"  and  this  was  held  to  be 
sutHcieot.  This  case  is  sustained  by  State  v. 
WUkerson,  103  N.  C  337.  0  S.  E.  415.  These 
two  cases  seem  to  be  In  conflict  with  each  oth- 
er, and,  if  they  are,  we  should  take  the  last 
case  to  be  the  correct  ^position  of  the  law. 
unless  we  felt  called  upon  to  overrule  it, 
as  being  in  conflict  with  established  authori- 
ty and  sound  reasoning.  But  neither  of 
these  cases,  nor  does  any  other  case  in  our 
Reports,  donbt  the  role  of  law  as  held  in 
Phifer's  Case,  supra.  In  fact  it  has  been 
quoted  and  approved  In  nearly  every  case 
bn  this  subject  from  the  time  it  was  deliv- 
ered down  to  the  case  of  State  v.  Daniel,  114 
N.  C.  823,  19  S.  B.  100.  In  which  It  Is  quoted 
in  an  able  opinion  by  Justice  MacRae.  So 
we  say  the  trouble  has  not  been  in  not  under- 
standing the  rule,  but  in  its  application. 
And  we  admit  that  ttae^llnes  of  demarkatlon 


between  what  is  an  Indictable  offense  and 
what  Is  not  an  Indictable  offense  are  so  close 
together  that  It  Is  sometimes  difficult  to  dls* 
tingulsh  between  them.  So,  then,  learing^ 
the  case  of  State  v.  Holmes,  supra,  and  the 
case  of  State  v.  Burke,  supra,  out  of  the  case, 
and  going  back  to  the  principle  laid  down  in 
State  V.  Phlfer,  supra,  we  think  that  defend- 
ant's saying  that  the  "horse  was  sound," 
knowing  that  he  was  not  sound,  was  a  false- 
hood as  to  a  subsisting  fact,  calculated  to 
cheat,  and  which  the  state  says  did  cheat; 
and  that  the  bill  therefore  charged  the  de- 
fendant with  an  Indictable  offense,  and  there 
was  error  In  quashing  the  same.  Let  this 
be  certified,  that  the  case  may  be  proceeded 
with  according  to  law.  Error. 


(U6  N.  a  ■*io> 

MOREHBAD  BANKING  CO.  v.  MORE- 
HEAD  et  al. 
[Supreme  Court  of  North  Carolina.    March  12, 
1895.) 

Decsdest'b  Estats— Note  of  Execdtbii— Psa- 

BONAL  LlABIUTT, 

1.  A  decedent's  estate  is  not  liable  fOr  a 
note  made  by  the  executrix  in  her  represeatative 
capacity  for  money  to  be  and  which  was  used 
in  payiog  decedent's  debts,  the  executrix  beins 
peraonally  liable  on  the  note. 

2.  The  executrix  takes  the  risk  ttt  bdng  re- 
imbursed the  atuoont  of  the  note  out  of  the  as- 
sets of  the 'estate  on  her  final  accounting. 

Appeal  from  suimlor  court,  Durham  comi- 
ty; WtnstfHi,  Jadge. 

Action  by  the  Uorebead  Banking  Gonqtany 
against  Ijucy  L.  Morehead,  posonally  and  aa 
executrix,  and  others,  on  a  promissory  note. 
From  a  judgment  dlBmisalng  the  acthm  aa 
to  Lucy  Ij.  Morduad,  ezecutrti;  the  plain- 
tiff appeals.  Affirmed. 

John  W.  Oraham  and  Boone  &  Boone,  for 
appellant  Fuller,  Winston  &  Fuller,  for  ap- 
pellees. 

AVERY.  J.  An  executor  cannot,  by  any 
contract  of  his,  fasten  upon  the  estete  of  his 
testator  liability  for  a  debt  created  by  him, 
and  arising  wholly  out  of  matters  occurrlos 
after  the  death  of,  the  testator.  Devane  t. 
Royal,  7  Jones  (N.  C.)  426;  Halley  v.  Wheel- 
er, 4  Jones  (N.  G.)  160;  Beaty  v.  Glngles,  8 
Jones  (N.  G.)  302;  Tyson  v.  Walston,  83  N. 
G.  90;  McLean  v.  McLean,  88  N.  G.  3»4. 
Where  an  executor  executed  a  promissory 
note  as  evidence  of  such  debt,  and  slgna  it, 
and  renewals  of  It,  in  his  fiduciary  capacity, 
the  words,  "As  Executor,"  will  be  rejected 
as  surplusage,  and  the  contract  interpreted 
as  if  made  in  terms  by  him  Individually. 
Beaty  v.  Gingles,  supra.  The  mle  Is  not 
modified  by  the  tact  that  the  note  is  given, 
as  In  this  case,  by  an  executrix  for  money 
which  the  creditor  knows  atnhe  time  Is  to 
be -used  In  the  payment  of  the  debte  of  the 
testator,  but  the  law  assumes  that  she  cou- 
aents  to  Incur  the  risk  of  reimbursement  out 
of  the  assets  oa  ber  flwU  settlements-  TUa 


Digitized  by  Google 


K.  a) 


MOTtEHSAB  BACKING  CO.  «.  MOBEHXAD. 


191 


Is  tmqneatlonAbly  &  IlLbtllty  gorarned  by  tills 
general  in1nc^&  The  feme  defendant  Is  not 
answerable  In  ber  representatlTs  capacity. 
Tb»  Jodgment  Is  affirmed. 


(Ufi  N.  c.  ut) 

MORBHEAD  BANKING  00.  t.  HORS- 
BBAB  et  el. 
Supreme  Oontt  of  North  Carolina.    Mardi  12, 
1S96.) 

DwnDaira's  Estitb— Non  or  Bzbcotbiz  —  Fn- 

SOITAL  LlABILITT. 

An  ezecatriz  ii  not  perBOoaUy  HaUe  on 
a  note  executed  in  bar  representatiTe  avadty, 
where.  In  the  body  of  the  note,  it  is  itated  that 
•he  does  not  execute  the  same  [tersonally. 

Appeal  from  saperior  conrt,  Durham  coun- 
ty; Winston,  Judge. 

Acuoa  by  the  Morebead  Banking  Com- 
pany against  Lucy  L.  Morebead,  personally 
and  as  executrix,  and  others,  on  a  promis- 
■ory  noteu  From  a  judgment  dismissing  the 
complaint  as  to  Lucy  L.  Morebead  personal- 
ly, plaintiff  appeals.  Affirmed. 

J.  W.  Graham  and  Boone  ft  Boone,  fw 
appeOant  FOUer,  Wlnsttm  ft  Fnllsr,  lor  ap- 
pellees. 

AVBIBY.  J.  It  1b  an  elementary  principle 
that-  every  person  who  is  not  at  the  time 
laboring  under  some  total  or  pa:rtlal  disabil- 
ity, such  as  Infancy,  Insanity,  or  coverture, 
has  the  legal  capacity  to  enter  into  any  agree- 
ment not  probtbited  by  lav,  and  that  the 
lawful  contracts  of  persrais  harlng  Che  ca- 
pacity to  enter  into  them  are  binding  upon 
and  enforceable  against  tbe  parties  to  them. 
It  la  equally  fiimUiar  leandng  tbat  lUl'  con- 
tractB  between  persoiu  cf^ble  of  entering 
Into  them,  and  not  In  conflict  with  the  state 
or  federal  constitution,  in  contraveiftion  of 
common  or  statutory  law,  or  ramdemned  as 
contrary  to  public  policy  or  good  morala, 
are  lawful.  Tbe  plaintiff  corporatiMi  and 
tbe  defendant  executrix,  both  being  capable 
of  contracting,  entered  Into  an '  agreement, 
wherein  It  was  especially  stipulated  tbat 
she,  by  signing  a  promlSBory  note  as  ezeco- 
trlx  of  her  deceased  btisbaad,  should  not  be 
Jidd  liable  In  her  Indirldual  capacity.  Such 
was  the  obvious  purpose  with  which  tbe 
words,  "Mrs.  L.  L.  Morebead,  executrix  of 
Bngene  Morebead,  bat  not  personally,"  were 
Inserted  In  the  t>ody  of  the  note,  where  the 
parties  promising  are  named;  and'  when  she 
rigned,  and  tbe  bank  accepted,  the  note,  both 
must  have  understood  and  assented  to  it. 
Interpreted  according  to  its  plain  meaning. 
7  Am.  &  Bng.  Bnc.  Law,  887,  note  2.  It  was 
Intended  by  the  parties  that  abe  should  incor 
no  persona]  liability  by  signing  In  h«r  rep- 
resentative capacity,  and,  tf  such  a  purpose 
can  be  carried  Into  effect  without  running 
counter  to  any  rule  prescribed  In  further- 
ance of  public  policy,  the  plaintiff  baa  no 
right  to  demand  a  pexaonal  Judgment  against 


ber.  The  law  does,  for  snfBiclent  reason, 
sometimes  restrict  tbe  right  to  limit  one's 
liability  by  contract  As,  for  Instance,  where 
a  railroad  company  attempts  to  stipulate 
against  liability  as  a  common  carrier  tot 
injury  due  to  its  own  negligence,  this  lim- 
itation Is  held  to  be  void,  as  against  public 
policy.  But,  on  tbe  other  hand,  where  per^ 
Bonal  representatives,  In  tbe  exercise  of  a 
power  contained  in  a  devise  or  acting  under 
an  order  or  decree  of  court,  have  been  re. 
quired  to  execute  conveyances  of  land,  11 
has  been  the  habit,  in  order  to  avoid  raising 
the  question  of  personal  liability  on  the  usu- 
al covenants  of  a  deed,  to  specially  stipulate 
that  the  executor  or  administrator  agi'ees 
to  warrant  and  defend,  etc.,  only  In  his  rep- 
resentative capacity,  and  to  the  extent  ts 
which  he  Is  empowered  to  do  so.  The  doc- 
trine under  which  the  personal  representa- 
tive, who  merely  promises  to  pay  by  sign- 
ing or  by  also  inserting  bis  name  In  the  body 
of  the  instrument  In  bis  representative  ca- 
pacity, has  been  held  personally  liable,  wai 
founded  upon  tbe  old  principle  tliat  he  there- 
by acknowledged  that  be  bad  assets  of  the 
estate  In  his  hands,  and  that  tbe  assets  were 
the  consideration  of  the  note.  Slelghter  t. 
Harrington,  2  Murpb.  332.  If,  said  JTudgs 
Rnffln,  such  a  "promise  were  good,  it  made 
the  debt  p»i9oaal.  •  •  •  Whenever  one 
become  personally  bound  for  tbe  debt  of  an- 
other (no  matter  how),  U  becomes  bis  own 
debt,  and  must  be  paid  out  of  his  own  es- 
tate. Nothing  but  satisfaction,  or  other  mat- 
ter which  would  discharge  him  from  auy 
other  of  bis  own  personal  debts,  would  dis- 
charge him  from  this.  In  Banes'  Case  [9 
Cc^e,  94],  Lord  Coke  la  express  that  an  ex- 
ecutor can  only  show  on  the  day  of  trial 
tbat  he  had  no  assets  at  the  time  of  tbe 
promise."  It  would  seem  tbat  the  rule  ap- 
plicable to  a  personal  representative,  who 
signs  in  his  fiduciary  capacity,  was  founded 
upon  a  principle  tbat  can  scarcely  be  said 
to  have  survived  modem  changes,  but,  bow- 
ever  It  originated,  it  Is  a  part  of  tbe  law 
of  this  state,  repeatedly  affirmed  previously, 
and  last  approved  by  us  In  a  case  between 
some  of  the  same  parties  at  this  term.  21 
3.  E.  190.  To  hold  the  executrix  bound  by 
an  implied  promise  In  the  face  of  an  express 
stipulation,  constituting  a  part  of  the  com- 
mon understanding  that  she  should  In  no 
event  be  held  personally  liable,  would  be  to 
allow  a  legal  fiction  to  contradict  a  palpable 
fact  There  is  no  principle  of  law  wblcb 
prohibits  parties  from  inserting  In  a  written 
agreement  a  provision  that  an  Implication, 
which  the  law  would  otherwise  raise,  shall 
not  arise.  The  object  of  tbe  courts  In  the 
Interpretation  of  contracts  is  to  arrive  at 
the  Intent  of  tbe  parties,  where  tbey  have 
not  expressed  It  clearly,  or  to  ascertain  tbe 
prectae  terms  ot  the  agreement  to  which 
two  or  more  minds  assented.  Where  their 
meaning  la  unmistakable^  thwe  la  no  loun 
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for  construction,  and  nothing  is  Implied 
when  everythinsT  Intended  is  expressed  with 
accuracy  and  certainty.  Where  the  inten- 
tion of  the  parties  is  plainly  expressed,  and 
the  agreement  Is  not  illegal,  the  taw  requires 
tliat  the  courts  shall  glTe  effect  to  It  Rules 
of  construction  are  resorted  to  in  order  to 
ascertain  the  meaning  of  uncertain  or  am- 
biguous language,  but  nerer  to  defeat  a 
plainly-expressed  pnrpose.  Such  Is  the  rule 
goreming  the  interpretation  of  all  other  con- 
tracts, and  there  is  no  reason  why  the  same 
test  should  not  be  applied  to  those  made  by 
personal  representatives.  Chouteau  t.  Suy- 
dam,  21  N.  Y.  182.  The  pohit  directly  raised 
in  this  case  Is  one  of  the  first  Impression 
In  this  state,  and  we  prefer  to  let  our  de- 
t^Blon  rest  upon  sound  reason  and  approved 
elementary  principles,  rather  than  to  go  out 
In  search  of  analogous  cases  or  authority 
from  other  courts.  We  have  not.  howevra, 
found  any  authori^  In  cMifllct  with  the  con- 
clusion we  have  rrached.  The  appeal  is 
from  the  refusal  to  give  a  personal  Judgment 
against  the  executrix.  The  Judgment  against 
the  executrix  in  her  representative  capacity 
is  not  drawn  in  question.  It  is  not  material, 
therefore,  to  discuss  the  other  questi<Hi  sug- 
gested on  the  argument,  whether,  as  exec- 
utrix, the  feme  defendant  would  be  held 
liable  If  the  question  were  raised  on  this  or 
the  original  note  of  her  testator.  The  Judg- 
vnent  of  the  court  tp  the  effect  that  the  ex- 
ecutrix is  not  p^vonally  liable  la  affirmed. 


(lU  N.  0.  144) 

GRBEN  T.  BALLARD  etal.' 
(Supreme  Oonrt  of  North  GaroIIoa.    liCarcfa  12, 

1895.) 

JtmOWBIlT  AOAIITST  BTARRtED  WOWAM— VACATION. 

A  personal  judgment  aeninst  a  married- 
woman  on  B  contract,  not  within  the  cotiBtitu- 
tion  of  1868.  or  within  the  marriage  act,  stating 
the  contracts  which  she  has  caoacity  to  make, 
may  be  set  aside  on  motion.  If  tne  fact  of  cover- 
tote  appears  m  the  reooxd.  • 

Appeal  from  auperlcr  court,  JStenklln  conn- 
ty;  Battle,  Judge. 

Action  by  W. '  W.  Oreen,  administrator, 
against  B.  A.  Ballard  and  otlierB,  to  s^  land 
for  assets.  The  sale  was  ordered,  and  de- 
fendant B.  A.  Baliord  became  the  purchasw, 
giving  her  personal  note^  and  upon  default 
In  payment  an  order  for  the  resale  of  the 
land  was  obtained  by  platntl^,  and  a  Judg- 
ment against  defendants  B.  A.  Ballard  and' 
her  husband  for  the  balance  due  on  the  note. 
Defendant  B.  A.  Ballard  petitioned  the  court 
to  set  a^de  the  Judgment  rendered  against 
her,  and  fnim  an  order  denying  her  petition 
she  appeals.  Reversed. 

Shepherd  &  Busbee  and  N.  Y.  Qulley,  for 
appellant.    F.  S.  Spruill,  for  appellee. 

FAIRCLOTH,  0.  J.  Prior  to  1889  a  spe- 
<;lal  proceeding  was  Instituted  In  Franklin 
superior' court  by  the  admiuistrator  of  W.  W. 


Oreen  against  his  heirs  at  law.  Including  the 
defendant  B.  A.  Ballard  and  her  husband, 
W.  H.  Pallard,  to  sell  land  for  assetal  A  sale 
was  ordered,  and  commissioners  to  sell  were 
appointed,  who  sold,  and  the  defendant  E. 
A.  Ballard  bought  a  part  of  the  land,  and 
gave  her  personal  note  to  the  commissioners 
for  the  pnrohase  price,  with  the  written  con- 
sent of  her  husband,  and  said  sale  was  con- 
firmed. The  purchaser  having  defaulted  in 
payment  of  said  note^  the  commissioners 
caused  a  notice,  treated  as  a  complaint  In 
this  branch  of  the  case,  to  Issue  to  E.  A.  Bal- 
lard and  b^  husband,  that  said  commission- 
ers would  ask  the  court  for  an  order  to  resell 
the  land,  and  for  a  Judgment  against  them 
on  said  note  for  the  baJance  due  th^eon, 
after  a  credit  for  her  share  of  the  proceeds 
of  the  sale,  and  E.  A.  Ballard  and  her  hus- 
band accepted  service  of  the  notice  without 
waiver  of  legal  rights.  B.  A.  Ballard  and 
her  husband  failed  to  appear  or  make  any 
defense  to  said  motion,  and  at  November 
term,  1888,  a  decree  to  resell  the  land  and  a 
Judgment  was  entered  for  the  balance  on  the 
note  against  defendant  B.  A,  Ballard  and  her 
husband  in  favor  of  mid  commissioners,  and 
W.  H.  Ballard,  the  husband,  died  In  March, 
1890.  In  1892,  and  within  one  year  after  she 
had  actual  knowledge  of  the  terms  and  pro- 
visions of  the  last-named  Judgment,  she  in- 
stituted this  prooeeding  to  set  aside  the  Judg* 
meat  rendered  against  her  at  November  term. 
1889,  whioh  was  refused,  and  she  appealed. 

It  Buificiently  appears  from  the  notice,  treat- 
ed as  a  complaint,  on  which  the  Judgment 
at  Novembtf  term,  1889,  was  entered,  that 
the  defendant  B.  A.  Ballard  was  then  a  feme 
covert,  and  the  question  Is  presented  wheth- 
er the  Judgment  against  her  on  the  note  was 
a  nulUty.and  void,  and  can  now  be  set  aside 
on  her  motion.  At  common  law,  a  married 
woman  has-  no  capacity  pleni  juris  fo  rater 
into  contracts  binding  OU'  her  personally  or 
to  affect  her  separate  mtat^  and  can  only 
do  so  In  cases  declared  by  the  courts  of  chan- 
cery, and  by  the  provisions  of  our  constitu- 
tion; of  1868  and  the  marriage  act,  under 
certain  condit^ns,  none  of  which  are  pres- 
ent in  tbi?  case.  The  ininciple  was  well  stat- 
ed In  Pippin  V.  Wesson,  74  I^T.  G.  437,  and 
the  Instances  and  requisites  for  subjecting 
a  married  woman's  separate  estate  to  satisfy 
her  conti-acts  were  pointed  oot^tud  have  been 
followed  in  numerous  decided  cases  . In  this 
state.  See  Dougherty  v.  Sprinkle,  88  N.  G. 
300.  If  the  defendant  had  plmded  her  cov- 
erture by  answer  w  otherwise,  it  Is  conceded 
that  no  personal  Judgment  could  have  been 
entered  against  her;  and  the  plaintiff  Insists, 
as  no  such  plea  was  filed,  that  the  Judgment 
Is  valid,  apd  relies  on  Vlck  v.  Pope,  81  N.  O. 
22.  and  Neville  v.  Pope,  95  N.  C.  34G.  In  sup- 
port of  his  contention,  as  the  court  refused 
on  motion  of  the  feme  covert  defendant  to 
set  aside  the  Judgment;  but  on  Inspection 
we  find  that  no  complaint  or  other  pleading 
was  filed  In  elthei:  case,  so  that  the  cover- 
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ture  did  not  appear  to  the  court  Where  the 
fact  of  coverture  appears  in  the  complaint, 
or  notice,  as  In  our  case,  treated  as  a  com- 
plaint, it  Is  expressly  and  directly  held  in 
the  following  cases  that  a  personal  Judgment 
Is  a  nullity  and  Told,  and  may  be  set  aalde  at 
any  time  by  moticm  of  the  feme  defendant, 
although  no  pleaor  answerwas  filed:  Griffith 
T.  Clarke,  18  Md.  457;  Hij^lns  t.  Peltzer,  49 
Mo.  152;  Swayne  r.  Lyon,  G7  Pa.  St  436. 
In  Baker  t.  Garris.  108  N.  C.  218,  13  S.  E.  2. 
the  coT»ttu*e  appeared  from  the  complaint 
and  answer  also,  and  the  judgment  was  re- 
fused, and  It  was  Insisted,  upon  the  authority 
of  Vlck  T.  Fope,8npra,that  coverture  must  be 
pleaded,  and  the  court  said:  "This  Is  un- 
doubtedly true,  for,  when  the  disability  doee 
not  appear  upon  the  face  of  the  complaint, 
the  plea  must  of  course,  be  by  way  of  an- 
swer, as  otherwise  the  fact  of  coverture  can 
never  be  known."  It  is  the  feet  of  coverture, 
appearing  to  the  court  In  the  record,  that  will 
not  permit  a  personal  judgment  to  be  entered 
against  the  feme  covert  on  her  simple  con- 
tract to  pay  money;  and  we  can  see  no  rea- 
son why  it  should  not  hare  the  same  effect 
whether  It  appeared  in  the  complaint  or  In 
the  answer,  and  we  are  of  opinion  that 
his  honor  erred,  and  that  he  should  have  set 
aside  the  personal  judgment  against  E.  A. 
Ballard;  and  it  is  so  ordered.  This  dispoel- 
tlon  of  defendant's  8ec<H)d  exception  renders 
It  unnecessary  to  consider  bw  first  and  third 
exoeptliHis.  Reversed. 


OU  N.  C.  514) 

BLOSSOM  v.  WESTBBOOK. 
(Supmne  Oout  at  North  OaioUna.  Much  19, 

1895.) 

UOBTGAU  —  NONJOINDHB  Of  Win— WhbK  NbO- 

B3B&RT. 

In  an  action  to  foreclose  a  mortgage  giv- 
en by  a  husband,  in  which  the  wife  did  not  join, 
to  gain  time  for  and  secure  the  payment  of  an 
exlHting  judgment  against  the  husbftnd,  it  Is  not 
error  to  give  judgment  for  the  debt  only,  and 
refuse  an  order  to  foreclose. 

Appeal  from  superior  court,  Pender  coun- 
ty; Boykin,  Judge. 

Action  by  Samuel  Blossom  against  J.  H. 
Westbrook  to  foreclose  a  mortgage.  The 
court  gave  Judgment  for  the  plaintiff  for  the 
amount  of  the  debt  with  interest  and  costs, 
but  refused  the  order  to  foreclose.  Plain- 
tiff appeals.  Affirmed. 

A  D.  Ward,  for  appellant 

MONTGOMERY,  J.  In  Hughes  Hodges. 
102  N.  C.  262,  9  &  B.  487,  this  court  held 
that  the  husband  alone  might  make  a  con- 
veyance of  bis  lands,  fay  way  of  mortgage, 
free  from  all  homestead  rights,  unless  one 
or  more  of  three  conditions  named  In  that 
case  existed.  One  of  those  conditions  was 
that  there  must  be  "an  unsatisfied  judgment 
or  Jadgmenti  that  constituted  a  Hen  upon 
the  land  when  conveyed,  and  upon  which 

T.2l8.E.no.4— 18 


execution  might  still  issue  and  make  It  nec- 
essary to  have  his  homestead  allotted."  In 
the  case  before  us  it  appears  that  at  the  time 
of  the  execution  of  the  mortgage  by  the  de- 
fendant he  was  a  married  man,  and  that 
his  wife  did  not  join  him  in  its  execution; 
and  also  that  at  that  time  there  was  a  Judg> 
ment  against  him,  procured  at  the  March 
tei-m,  18S7,  of  Pender  superior  court  ^ 
favor  of  the  plaintiff,  upon  which  execution 
hd  -i  already  been  issued.  The  plaiutiefs 
counsel  In  his  argument  liefore  this  court 
laid  great  stress  on  the  case  of  Hughes  v. 
Hodges,  and  on  the  silence  of  the  record  as 
to  whether  or  not  the  judgment  had  been 
docketed.  This  is  "sticking  in  the  bark." 
The  court  In  Hughes  v.  Hodges  had  In  mind 
more  the  question  as  to  whether  there  might 
be  a  necessity  to  allot  the  debtor  his  home- 
stead under  execution  than  whether  the 
Judgment  against  him  was  docketed,  or 
simply  filed  away  in  the  judgment  roll.  The 
execution  In  this  case,  whether  issued  upon 
the  Judgment  roll  or  upon  the  entry  of  it  uj^ 
on  the  judgment  docket  was  In  the  sberlfT's 
hands,  and  be  was  compelled  to  proceed  un- 
der it,  and  first  of  all  to  allot  the  debtor  his 
homestead;  and  this  meets  substantially  the 
ruling  in  Hughes  v.  Hodges.  The  mortgage 
on  Its  face  shows  that  the  defendant  was 
unable  to  pay  off  the  execution,  and  he  made 
It  to  get  time,  and  for  the  pur[K>se  of  secur- 
ing the  payment  of  said  judgment  and  costs 
on  the  1st  day  of  January,  1888.  If  the  real 
estate  of  the  defendant  was  worth  the  jndg^ 
ment  debt  over  and  above  the  homestead, 
why  was  any  additional  security  required  In 
the  way  of  the  mortgage,  seeing  that  the 
plaintiff  bad  a  judgment  either  docketed  or 
which  he  conid  have  bad  docketed  any  mln- 
nte  at  no  other  expoise  and  tronble  than 
the  costs  attradant  upon  the  execution  of  the 
mortgage?  The  judge  bdow  gave  judgment 
simply  for  the  debt  sxiiL  refused  to  make  an 
order  for  foreclosure.  In  which  tJbere  Is  no 
error;  and  the  judgment  Is  affirmed. 


CllS  N.  C.  76) 
THURBBB  V.  EASTERN  BUILDING  & 
LOAN  ASS'N. 
(Supreme  Ck)urt  of  North  Carolina.    Mardi  19, 
1885.) 

Malicious  Pbo8BOUtion  — Probablb  Cadsk— Ad- 
TICB  OF  Counsel. 

1.  An  arrest  for  forging  the  owner's  name 
to  a  transfer  of  certificatee  of  stock  is  not  jus* 
tified  by  the  testimony  of  the  owner  that  he  as- 
Bigned  the  stock  to  a  third  person  on  his  false 
representatioas,  and  that  the  name  of  the  one  ar- 
rested, which  appears  in  the  transfer  as  an  as- 
signee, was  not  mentioned,  and  he  did  not  know 
at  the  time  that  he  was  transferring  the  BtO(^ 
to  him. 

2.  ^nuit  a  prosecation  for  forgery  was  insti- 
tuted on  the  advice  of  counsel  is  only  evidence 
to  rebut  the  preeamptioD  of  malice,  and  it  should 
be  left  to  the  jary  to  determine  whether  malice^ 
whidi  might  be  inferred  from  the  want  of  prob- 
able cause,  has  been  rdiutted  by  the  other  evi- 
dence. 
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Appeal  from  aaperlor  comt.  Craven  coun- 
ty; Brown,  Judge. 

Action  by  Henry  Thnrbo:  against  tbe  Bavt- 
em  Bnllding  &  Loan  AsMclatlon  to  recover 
damages  for  malleiooB  ptoaecntlon  for  for- 
gery. From  a  verdict  and  a  judgment  tar 
defendant,  plaintiff  appeala  Reversed. 

W.  W.  Clark,  for  appellant  M.  deW.  Ste- 
▼enaon,  for  appellee. 

CLARK,  J.  The  only  evidence  npon  which 
the  ploIntiCC  was  arrested  for  forgery  was 
that  the  plaintiff  was  assignee  of  a  certificate 
of  ntock  which  Latliam  testified  be  bad  as- 
signed to  one  Smith,  on  the  false  representa- 
tions of  Smith,  and  that  Thurber's  name  was 
not  mentioned,  and  he  did  not  know  at  the 
time  that  he  was  transferrli^g  the  stock  to 
Tburber,  though  it  so  appears  now  on  the 
back  of  the  certificate.  This  was  certainly 
not  sutilclent  to  Justify  a  warrant  for  forgery 
being  sued  out  against  Thurber.  The  war- 
rant was  sued  out  by  counsel  acting  on  be- 
half of  this  defendant  That  criminal  pro- 
ceeding was  instituted  on  such  advice  of 
counsel  was  only  evidence  to  go  to  the  Jury  to 
rebut  the  presumption  of  malice.  Daren- 
port  V.  Lynch,  51  N.  O.  545;  Smith  v.  Asso- 
ciation (at  this  term)  21  S.  E.  33.  The  court 
should  have  left  It  to  the  Jury,  on  the  evi- 
dence, to  say  whether  the  malice,  which 
might  be  Inferred  from  the  want  of  probable 
cause,  was  rebutted  by  the  other  evldraice. 
Error. 


{US  N.  O.  1012) 

STATE  V.  SCOTT. 
(Soivnne  Gonrt  of  Nortli  Carolina.  March  19, 
U86.) 

Balk  ov  Liqcoks— QussTtoir  vdb  Josr. 

Where  evidence  in  an  action  against  one 
charged  with  unlawfully  selling  Bnlrituons  Uq- 
aon  on  Sunday  without  prescription  (Code,  8 
1117)i  showed  that  the  prosecuting  witnesses 
draak  from  Imtties  of  brandy  peachei,  and  be- 
came drunk  thereby,  it  was  for  the  jury  to  deter- 
mine whether  the  liqaor  was  intoxicating. 

Appeal  from  superior  court  Duplin  county; 
Hoke,  Judge. 

Ira  J.  Scott  was  found  guilty  of  nnlawfolly 
selling  Intoxicating  Uqnors  on  Sunday  with- 
out prescription,  and  appeals.  Affirmed. 

A.  D.  Ward,  for  appelant  The  Atty.  Oea, 
fbr  tiie  State. 

FAIRGLOTH,  a  J.  Tbe  defendant  was 
Indicted  for  unlawfully  selling  sphrituous  Ua- 
uors  on  Sunday  without  prescription,  etc. 
Code,  I  1117,  oiacts:  "If  any  person  shall 
sell  spirituous  or  malt  or  other  Intoxicating 
liquors  on  Sunday  except  on  the  prescription 
of  a  physician,  and  then  only  for  medical 
purposes,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor."  These  are  direct 
and  unambiguous  words.  Two  witnesses  for 
the  state  testified  that  they  drank  of  bottles 
ta  brandy  peaches  sold  by  the  d^endant  oa 
Sunday,  and  were  made  drank  therein.  The 


defendant  teatlfled  in  his  own  behalf  that  be 
8<M  brandy  peadies  without  prescriptlwi, 
etc.;  that  he  k^t  them  in  stock  and  sold 
them  as  groceries,  as  food;  that  the  liquid 
was  syrup,  and  not  brandy.  His  honor 
charged  the  Jury  that,  if  th«y  believed  the 
evidoice,  the  defendant  had  sold  the  arUdes 
on  Sunday  without  prescription,  etc.,  and  the 
question  of  the  de£endant^s  guilt  or  Innocoice 
would  depend  <»i  whether  the  articles  sold 
were  qilritnous  and  intoxicating  liquors,  as 
desCTibed  In  the  state's  evidence;  that  If  they 
were  satisfied  b^ycmd  a  reaswable  doubt  that 
the  liquor  in  which  the  peatAes  were  pre- 
served in  tbe  bottles  sold  was  brandy  or  other 
liquor,  and  the  same  emtalned  alcohol  In  suf- 
Actent  quantities  to  make  <me  drunk,  when 
freely  used,  th^  would  rendtf  a  verdict  of 
guilty:  otherwise  not  gnilty.  The  vhtM  ev- 
idence being  before  the  Jury,  under  the  above 
charge  they  necessarily  bad  to  determine 
whether  the  liquid  In  the  bottles  was  brandy 
or  syrup,  as  claimed  by  the  parties,  witiumt 
other  Instractlons.  His  honor  pnqietly  gave 
the  defendant  the  ben^t  of  going  to  the  Jury 
on  the  questioa  of  the  quality  or  character  oi 
the  liquid  drunk  trom  the  bottles,  although 
this  court  has  held  that  when  the  liquor,  by 
common  knowledge  and  obsmration.  Is  IntKO;- 
Icating,  the  court  may  so  declare,  but,  If  it  is 
doubtful  whether  or  not  it  be  so,  then  the 
question  of  fact  Is  raised  for  the  Jury.  State 
V.  Olersch,  88  N.  a  728,  4  S.  E.  193,  and  aev^ 
eral  preceding  dedslora. 
Affirmed. 


016  N.  C.  S»> 
BRUCE  et  al.  v.  CHABTREE. 
Appeal  of  HARTSFIBLD. 
(Supreme  Court  of  North  Carolina.  Uardi  19, 
1895.) 

SoppLVUENTiaT  Pbocebdisos—  Appea.i,abu  Os- 

1.  An  order  for  examination  in  supplementa- 
ry proceedings  may  issue  against  the  defendant's 
asaisoee. 

2.  An  order  for  examination  In  supplunes' 
tary  proceedings  is  not  final,  and  Is  unappeal^dfe 

Appeal  from  superior  court,  Lenote  county; 
Brown,  Judg& 

Supplementary  proceedings  by  Brace  & 
Cook  and  others  against  C.  W.  Crabtre&  Ap* 
peal  by  J.  H  Hartsfleld,  d^oidant's  assignee. 
Appeal  dismissed. 

J.  B.  Batchelor,  for  appellant,  GecKge 

Rountree,  for  appellees. 

FUROHES,  J.  This  Is  a  proceeding  sup- 
plemental to  execution,  comm^ced  before 
the  deck  of  Latoir  county,  an  appeal  trom 
his  order  to  Brown,  Judge,  and  an  appeal  by 
J.  L.  Hartsfleld  from  the  order  of  Judge 
Brown,  which  is  as  follows:  "I  am  of  (pin- 
ion that  und«  the  affidavit  filed  it  la  perfect- 
ly competent  for  tbe  plaintiff  to  examine  J.  L. 
Hartsfleld  In  the  proceeding  to  ascertalo 
what  sum.  If  any,  remains  in  his  hands,  asd 
what  may  be  due  and  bel<mglng  to  0.  W< 
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Grabtre^  after  discharging  tbe  tnut;  and  to 
ucertaln  tiiat  It  Is  competent  to  examine  said 
Hartsfield  concerning  bis  admlntottatl<Hi  of 
the  tnut,  what  he  recelTed,  what  he  has  paid 
out,  and  to  whom,  etc.  This  cause  Is  re* 
manded  to  the  clo-k,  to  j^roceed  with  In  ac- 
cordance with  this  opinion.  The  costs  of  the 
appeal  are  taxed  against  the  aiipelleeB  and 
appeUant  equally."  We  see  no  error  In  tbe 
OTder  appealed  frcun,  nor  do  we  see  what 
right  J.  L.  Hartsfield  had  to  take  an  ai^>eal, 
nor  do  we  see  what  Interest  be  has  In  this 
contronrersy* '  But  this  Is  not  a  final  ludg- 
ment;  but  only  an  Interlocutory  order,  firom 
which  no  appeal  ties.  Clement  t.  Foster,  99 
M.  a  26B.  6  S.  B.  188.   Appeal  dismissed. 


OUH.  a  IN) 

MOOED  et  at.  t.  PTTIilJaiN. 
(Supreme  Court  of  N(Hih  Carolina.    Mardi  12, 
1886.) 

What  Covbtitutbs  JoDOiuxt^LBaACiES—lM- 

1.  An  adjudication  on  tiie  contest  of  a  will, 
made  In  punuance  of  a  compromise,  whereby 
the  legatees  agieed  to  take  certain  amounts  in 
satisfaction  of  their  legacies,  whicli  directs  that 
an  administrator  with  the  will  annexed,  to  be 
thereafter  an>ointed.  should  jgaj  such  legacies, 
is  not  a  "joagment,''  within  Code,  $  630,  which 
provides  uiat  all  judgments  shall  bear  interest 
till  paid. 

2.  Pecaniary  legacies  bear  intuest  from 
one  year  after  testator's  death. 

Appeal  from  superior  court.  Wake  comity; 
Bynum.  Judge. 

Action  hy  Van  B.  Howe,  executor,  and 
others,  against  John  T.  Pnllen,  administra- 
tor, to  recover  certain  balances  ot  levies 
and  Interest  thereon  under  will  <^  defend- 
ant's testator,  for  which  a  Judgment  had 
bera  raid«ed.  From  a  judgment  for  plain- 
tiffs for  the  balances  of  the  legacies,  but 
denying  the  Interest  from  the  date  of  the 
Judgment,  plalntHTs  appeal.  Berersed,  ex- 
cept as  to  the  balances  of  legacies  found 
dub 

In  a  controreny  In  Wakn  superior  court, 
at  Its  October  term,  1891,  concerning  tbe 
probate  of  the  last  will  and  testament  of 
Mary  A.  Smith,  sometimes  called  Mary  Ann 
Morehead,  between  the  proponndors  and  tbe 
caveators,  by  agreem^t  between  all  parties 
Interested  a  trial  by  Jury  was  waived,  and 
the  conrt  found  that  a  certain  paper  writing 
of  date  August  10,  1863,  produced  for  pro- 
bate as  the  last  will  and  testament  of  Mary 
A.  Smith,  was  her  last  will  and  testament; 
and  In  furtherance  of  a  compromise  and 
agreement  made  at  the  same  time  the  court 
adjudged  that  the  administrate  with  the 
will  annexed,  thereafter  to  be  appointed  (the 
executor  named  In  said  will  being  dead), 
should  pay  to  the  legatees  or  their  assigns 
respectivtiy,  and  that  said  legatees  or  said 
assigns  ^bould  receive  In  full  of  their  l^ra- 
cics,  certain  sums  of  money  named  in  the 
order.  The  preseit  action  was  bronght  by 
the  plaintiffs,  some  of  the  legatees,  to  re- 


cover Interest  <m  tbe  said  l^des  from  the 
date  of  said  adjudication,  and  flOO  each  to 
Van  B.  Moore,  executor,  etc.,  and  Lucy  C. 
Henry,  which  defendant  had  t«idered  to 
them,  but  which  they  declined  to  receive. 

John  W.  Hinsdale,  for  appellants.  Smith 
&  Boydoi,  for  a^ellee. 

MONTGOMERY,  J.  By  consent  of  all  the 
im,rtles  this  case  was  heard  by  the  judge 
presiding,  at  Wake  sup^or  court  (a  Jtuy 
being  waived)  at  its  October  term,  1891, 
and  Judgment  was  rendered  as  follows:  "It 
is  considered,  ordered,  and  adjudged  by  the 
court  that  interest  does  not  begin  to  run  on 
the  l^ades  mratloned,  described  and  set 
out  In  the  complaint  and  in  Exhibit  A,  until 
after  two  years  from  the  date  of  the  quail-, 
flcatkm  <xt  the  defendant.  John  T.  PuUen,  as 
administrator  with  the  will  annexed  of  Mary 
Ann  Smith,  sometimes  called  Mary  Ann 
Mordiead,  and  that  the  platntiCCs,  or  any  of 
them,  are  not  entitled  to  Interest  on  said 
legacies,  or  any  of  them,  except  from  that 
date.  And  it  appearing  to  tbe  court  from 
tbe  admissions  of  the  pleadings  that  thwe 
remaim  the  sum  of  one  hundred  dollars  due 
and  unpaid  on  the  legacy  bequeathed  to 
Sallie  L.  Qatling,  and  the  sum  of  one  bun* 
dred  dollars  due  and  unpaid  on  the  legacy 
bequeathed  to  Lucy  C.  Henry,  which  amount 
has  heretofore  been  tendered  to  them,  and 
each  of  them,  by  the  defendant  herein  at 
the  date  of  the  last  paymmt  made  to  them 
as  set  out  In  the  complaint,  it  Is  considered, 
ordered,  and  adjudged  by  the  court  that 
the  plaintiff  Van  B.  Moore,  executor  of  Sal- 
Ite  L.  Qatling,  and  the  plaintiff  Lucy  O. 
Henry,  recover  of  tbe  defendant  herein  the 
sum  of  one  hundred  dollars  each,  with  to- 
terest  from  the  date  of  this  judgment  until 
paid,  together  with  their  costs  of  this  action 
expended;  and  tiiat  the  defendant  recover 
of  the  plaintiffs  other  than  Van  B.  Moore, 
executor  of  Sallle  L.  Oatling,  and  Lucy  0. 
Henry,  his  crats  In  this  action  expended." 
The  plaintiffs  excepted,  and  appalled  from 
the  said  Judgment  to  this  court,  and  assign- 
ed as  error:  "(1)  That  the  court  erred  In 
not  awarding  Interest  to  the  plaintiffs  upon 
the  several  amounts  due  them  from  the  date 
of  the  judgment  moiUoned  In  the  pleadings; 
(2)  that  the  conrt  erred  in  not  awarding 
such  interest  from  one  year  after  tbe  death 
of  said  testatrix;  (2%)  that  the  court  erred 
in  not  awarding  such  interest  from  two 
years  after  the  death  of  the  testatrix;  (3) 
that  the  court  erred  in  not  awarding  the 
plaintiffs  Van  B.  Moore,  executor,  and  Lucy 
C.  Henry  interest  from  two  years  after  the 
death  of  tbe  testatrix;  (4)  that  the  court 
erred  In  not  awarding  the  said  plaintiffs  in- 
terest from  two  years  after  the  letters 
administration  were  issued  to  the  defend- 
ant; (Q)  that  the  judgment  should  have  beeu 
in  favor  of  the  plaintiffs  ttur  the  amount 
claimed  for  them,  and  for  costs." 
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The  first  excepUon  Is  overruled.  We  can- 
Qot  take  the  view  that  the  adjudication 
made  at  October  term,  ISOl,  was  a  Judg- 
ment of  the  court  for  money  by  virtue  of 
the  compromise,  and  without  reference  to 
the  future  execution  of  the  will,  and  there- 
fore, under  section  530  of  the  Code,i  to  bear 
Interest  from  Its  date.  In  the  case  of  Brew- 
er V.  University,  110  N.  C.  26,  14  S.  B.  644, 
this  court,  In  speaking  of  one  of  the  legacies 
under  this  very  will,  uses  this  language: 
"When  the  will  of  the  testatrix  was  estab- 
lished by  the  proper  orders  and  Judgment  of 
the  court,  the  defendant  became  entitled  to 
liave  the  fund  bequeathed  therein  to  it,  not 
by  virtue  of  any  compromise,  as  suggested 
by  the  plaintiff,  but  by  virtue  of  the  will." 
The  second  exception  Is  sustained.  The 
role  Is  that  pecuniary  legacies  bear  interest 
from  one  year  after  the  death  of  the  testa- 
tor. Hart  V.  Williams,  77  N.  C.  426;  Swanu 
V.  Swanu,  58  N.  C.  300.  This  makes  It  un- 
necessary to  look  further  Into  the  excep- 
tions. There  Is  error.  The  Judgment  be- 
low must  be  reversed,  except  as  to  the  find- 
ings of  the  Indebtedness  due  to  Van  B. 
Moore,  executor,  and  to  Lucy  C.  Henry,  re- 
spectively, and  they  are  entitled  to  interest 
on  those  sums,  because  the  tender  was  not 
a  sufficient  one  in  law, — it  was  not  for  all 
that  was  due.  Let  this  be  certified  to  the 
conrt  below,  that  Judgmait  may  be  bad  in 
accordance  with  this  opinion. 


(lUN.  aasQ 

SMITH  T.  SMITH. 
(Supreme  Court  of  North  Carolina.  March  12, 

Witness— CRiHiyATiNO  EvinsycE. 

Under  Ccmst.  art  1. 1 11,  providing  Hiat 
no  person  shall  be  compelled  to  give  eTidence 
against  himself,  a  witness  in  divorce  proceed- 
ings caimot  be  eompdled  to  answer  irtietlur  he 
ever  had  crlmana)  intercourse  with  the  wife. 

Appeal  from  superior  court,  Durham  coun- 
ty; Winston.  Judge. 

Action  by  P.  H.  Smith  against  Maggie  J. 
Smith  for  divorce.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

J.  S.  Manning,  Boone  &  Boone,  and  A^o 
&  Snow,  for  appellant.  Fuller,  Winston  & 
Fuller,  for  appellee. 

FAIBCLOTH,  C.  J.  On  tfae  trial  a  wltnesn 
for  the  yUlntlff  was  asked:  "Did  you  ever 
have  criminal  connection  with  the  defend- 
ant? If  so,  wh»i  was  the  first  time?"  and 
otfao:  qnestlona  of  a  Uke  tendency.  The  wli- 
neea  declined  to  answer,  ataUng  that  his  an- 
swer would  tend  to  criminate  him.  His  hon- 
or fotmd  as  a  fact  that  on  affirmative  answer 
would  tend  to  criminate  the  wltnesa,  and 
declined  to  compel  him  to  answer,  and  the 
plaintiff  idxcepted.    The  constitution  of  the 

1  Code,  f  530,  provides  that  all  judgments  shall 
dear  interest  till  paid. 


United  States  (fifth  amendment)  declares- 
that  "no  pei'Bon  shall  be  compelled  In  any 
criminal  case  to  be  a  witness  against  him- 
self." The  constitution  of  North  Carolina 
(article  1,  S  11)  declares  that  he  shall  "not 
be  compelled  to  give  evidence  against  him- 
self." The  Code,  §  1354,  says  that  no  per- 
son shall  be  "compellable  to  answer  any  ques- 
tion tending  to  criminate  himself."  We 
think  these  constltutlcoial  provisions  of  North 
Carolina  govmilug  this  court  ought  to  be 
UbM-Bily  tnmatrued  to  preserve  personal 
rights,  and  to  protect  the  citizen  against 
self-Incrlmlnating  evidence.  It  Is  conceded 
and  settled  that  a  single  unlawful  act  of 
sexual  Intercourse  Is  not  a  criminal  offense, 
but  the  question  presented  Is,  would  the  ad- 
mission by  the  witness  of  a  single  act  tend 
to  criminate  him?  Our  opinion  is  that  it 
does,  and  that  the  witness  ought  not  to  be- 
compelled  to  answer  the  question,  for  the 
reason  that  the  admlasltm  may  be  the  con- 
nectlng  link  of  a  chain  of  evidence,  disclos- 
ing other  facts  and  other  circumstances, 
leading  to  clear  proof  of  a  crime  which 
would  not  have  been  known  without  the  ad- 
mission. The  usual  reply  is  that  his  admis- 
sion cannot  be  used  against  him  In  any  fu- 
ture prosecution,  and  that  he  is  therefore 
protected.  This  falls  to  reach  the  mark,  fop, 
although  it  cannot  be  used  against  the  wit- 
ness, it  may  be  the  means,  the  link,  by 
wbich  other  sufficient  evidence  has  l>een  dis- 
covered, which  could  not  have  been  done 
without  the  admlS8l(m.  No  one  knows  what 
facts  and  secrets  are  locked  up  In  the  bosom 
of  a  witness,  and  we  think  the  true  intent 
of  the  constitnticHL  is  that  the  witness  shall 
not  be  compelled  to  disclose '  anything  that 
may  lead  to  criminal  conduct  without  abso- 
lute protection  against  future  prosecution. 
This  question  has  been  much  discussed  Ia 
England  and  In  onr  sister  states.  It  would 
be  too  tedious  to  enumerate  all  the  decisions. 
We  are  content  to  refer  to  and  quote  from, 
one  or  two.  In  Broom,  L^.  Max.  p.  988,. 
It  Is  stated  that  **a  witness  Is  In  gmeral 
privileged  from  answering,  not  merdy  where 
his  answer  will  criminate  him  directly,  bat 
where  it  may  have  a  tend^icy  to  criminate 
him";  citing  many  decided  Bngllsh  cases. 
In  1  Burr,  Trials,  245,  Chief  Justice  Maiv 
shall  says:  "If  snch  answer  may  disclose  & 
fact  which  forms  a  necessary  and  essential 
link  In  the  chain  of  testimony  which  would 
be  sufficient  to  convict  him  of  any  crime,  he 
is  not  bound  to  answer  it  so  as  to  furnish 
matter  for  that  convictitm."  In  Connselman 
V.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  196, 
the  question  was  fully  argued,  and  all  the 
pertinoit  anthCH-itles  were  examined  and  re- 
viewed. The  court  held  that  *the  meanlne 
of  the  constltutitHial  provision  Is  not  merely 
that  a  person  shall  not  be  compelled  to  be  a 
witness  against  himself  in  a  criminal  pros- 
ecution against  himself,  but  Its  object  is  to 
Insure  that  a  ^enon  shall  not  be  compelled, 
when  acting  as  a  wltnesa  In  out  Inrestlsa- 
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tlon,  to  give  tratlmony  whlcb  may  tend  to 
show  that  he  himself  has  committed  a  crime. 
It  is  a  reasonable  construction  of  the  con- 
stitutional provision  that  a  witness  is  pro- 
tected from  being  compelled  to  disclose  the 
circumstauceB  of  his  offense,  or  the  sources 
from  which,  or  the  means  by  which,  evi- 
dence of  its  commission,  or  of  his  connection 
with  it,  may  be  obtained,  or  made  effectoal 
for  his  conviction,  withont  using  his  answers 
as  direct  admissions  against  him."  The  role 
may  sometimes  work  hardship,  and  possibly 
do^  in  this  instance.  The  trial  seems  to 
have  turned  on  the  admission  or  exclusion 
of  the  qnestioD  put  to  the  witness  Cole,  al- 
though there  was  other  apparently  strong 
evidence.  The  policy  of  compelling  wit- 
nessea  to  answer  all  questions,  with  a  clause 
of  abs(dote  protection  against  ftiture  prose- 
cution, la  <Hie  for  the  legislatiTe  branch  of 
the  goremment,  and  not  for  the  courts.  Af- 
firmed. 


(US  K.  a  IBS) 

OBAM  T.  ORAM. 
(Supreme  Court  of  North  Carolina.    March  12, 
1895.) 

Hdbbaitd  AMD  Wife— Fboosidiko  tor  Allow- 

AXCB  70B  BUFPOBT, 

1.  Code,  S  1292,  sutborizea  a  wife  deserted 
by  her  hnsrand  to  bring  a  proceeding  to  be  held 
before  the  jndce  for  an  allowance  tor  mpport. 
Beld,  that  the  tact  that  the  sammons  is  made  re- 
turnable before  a  judge  during  the  term,  instead 
of  during  vacation,  does  not  affect  bis  jurisdic- 
tion. 

2.  In  audi  proceedings,  allegations  in  the  an- 
swer charging  the  wife  with  infidelity,  which 
are  too  vague  to  constltnte  grounds  for  divorce, 
are  no  defense. 

S.  The  husband,  after  failure  to  pay  or  ren- 
der the  sum  stipulated  id  the  agreement  of  sep- 
aration betwera  himself  and  wife  to  be  paid  for 
her  maintenance,  cannot  set  up  such  agreement 
as  a  bar  to  a  proceeding  for  an  allowance  for 
her  support,  though  the  sum  demanded  by  the 
wife  before  the  commencement  of  the  proceed- 
ing was  larger  than  the  sum  stipulated  in  the 
agreement 

4.  In  a  proceedli«  by  a  wife  against  her 
husband  for  an  allowance  for  support,  the  qnes- 
tion  as  to  what  is  a  reasonable  allowaiice  Is  for 

the  court. 

Appeal  from  snpttlor  conr^  Wake  county; 
Bynum,  Judge. 

Action  by  Mary  E.  Gram  against  William 
C  Cram  for  maintenance  and  support. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Modified  and  affirmed. 

Btaeph^  &  Busbee,  T.  P.  Deverenx,  and 
J.  B.  Batcbelor,  for  appdlant  T.  M.  Argo 
and  J.  H.  Fleming,  for  app^ee. 

AVERT.  J.  The  statute  (Code.  I  1202) 
provides  that:  "If  any  hoaband  sball  sepa- 
rate himself  from  his  wife  and  Call  to  pro- 
vide ber  with  the  necessary  sub^trace,  ac- 
cordJng  to  his  means  and  condition  in  life," 
etc.,  "the  wife  may  apply  for  a  special  pro- 
ceeding to  the  judge  of  the  superior  court  for 
the  county  In  which  he  resides  to  have  a  rea- 
sonable  subsistence  secured  to  her  and  to 


the  children  of  the  marriage  from  the  estate 
of  the  husband,"  etc.  Postponing  for  the 
present  the  discussion  of  the  sufficiency  of 
the  reasons  offered  by  bim  for  dlsconttnulng 
the  payment  of  an  allowance  to  ber,  and  of 
the  validity  of  the  agreement  under  which  it 
was  paid,  we  deem  It  best  to  first  pass  upon 
the  question  that  confronts  us  in  limine,— 
whether  the  plaintiff  can,  either  under  the 
statute  or  in  the  assertion  of  a  right  con- 
ceded to  her  by  our  courts  of  equity,  and  not 
destroyed  by  the  later  marriage  acts,  main- 
tain this  action  against  her  husband.  It  is 
admitted  that  the  defendimt  was  married 
to  her;  that  he  separated  from  her,  and,  for 
some  time  before  the  actltm  was  brought, 
had  failed  to  provide  for  bw  '■upport  It 
follows  necessarily  that,  If  the  conrt  had  ju- 
risdiction of  this  proceedtaiK,  she  had  the 
right  to  recover,  uiiless  pretended  by  some 
matter  set  up  In  bar  by  the  defendant  The 
plaintiff  had  the  privilege  of  issuing  a  stim- 
mons  returnable  In  vacation,  as  In  other  spe- 
cial proceedings,  exc^  that  it  was  required 
to  be  heard  before  the  judge,  not  tiie  cleA 
of  the  conrt  The  fOct  that  she  did  not 
avail  bers^f  of  that  right,  but  fixed  Um  re- 
turn day  during  the  term,  when  it  would  be 
presumab^  more  agreeable  to  the  court  and 
suitors  to  hare  it  determined,  seans  to  us 
to  furnish  no  suffldoit  reason  for  doubting 
the  jurisdiction  of  the  conrt  The  prepara- 
tion by  the  compilers  of  tlie  Code  of  a  bead- 
ing for  the  section,  printed  in  dlffermt  type, 
and  intended  to  convey  an  Idea  of  its  c«t- 
tents  without  reading,  and  wUch  was  also  a 
part  of  the  index  to  the  volume,  in  no  way 
afreets  tiie  constmctlon  of  the  language  of 
the  section  Itsdf,  when  its  meaning  is  so 
perfectly  obvious.  Were  we  at  Uberiy  to 
treat  it  as  a  preamble,  its  aid  could  not  be 
invoked  In  ascertaining  what  was  the  legis- 
lative Intent,  unless  that  intent  had  been  ex- 
pressed in  donbtfttl  terms.  Randall  v.  Rail- 
road Ca,  104  N.  a  410,  10  8.  B.  691.  Under 
the  common-law  rule,  whidi  left  the  husband 
at  liberty  always  to  exmteat  the  wlf^s  agoicy, 
as  weU  as  the  question  whether  supplies  pro- 
vided hw  were  necessary  and  suitable  to  her 
station  in  life,  the  wife  ms  often  snl^ect- 
ed  to  inccmrenlaice,  if  not  suffering.  In  pro- 
vidli^  for  the  siqiport  ot  heaeU  astd  her 
children.  It  was  because  she  was  relieved 
ot  this  hardidiip  by  behig  allowed  to  bring 
her  action  against  her  husband  (at  first  by 
proctaeln  ami)  In  a  court  of  equity  that  the 
coiutB  of  equity  in  some  of  the  states  aa* 
sumed  jurisdiction  of  the  enforcement  of 
this  obHgatioo,  as  wdl  as  of  some  cmtracts, 
not  recognised  1^  courts  of  law,  where  her 
olstence  was  deemed  to  be  mei^ed  in  tiiat  of 
the  husband.  1  Blsta.  Har.  ft  DIt.  H  1SS5- 
1395,  1S87;  3  Pom.  Sq.  Jur.  1299;  1  Blah. 
Mar.  Worn.  |  043;  1  Pom.  Sq.  Jnr.  |  171 
<page  196,  2d  Bd.);  Stew.  Hush,  ft  W.  I  74. 
It  is  not  necessary  that  we  should  determine 
whether  this  court  has  aligned  ttsdf  with 
those  which  sustain  the  exercise  of  this  equi- 
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table  Jnrisdlction  or  with  those  holding  the 
opposite  view,  since,  whatever  may  have  been 
the  rale  before  the  enactmoit  of  the  statute* 
there  Is  no  room  for  doubt  as  to  the  Intention 
of  the  legislature.  Whether  It  was  passed  in 
affirmance  of  an  existing  principle  or  by 
vBj  of  establishing  a  new  doctrine  Is  Imma- 
terial If,  by  the  terms  of  the  statute,  the 
right  to  sue  for  a  support  without  asking  for 
a  dlTorce  Is  glren  to  a  wife  who  has  heea 
deserted  and  left  unprorlded  for  by  her  hus- 
band. Where  the  statute  makes  the  proceed- 
ing plainly  but  a  means  of  obtaining  the  aea- 
■onable  subsistence  which  the  law  makes  it 
the  duty  of  the  hnsband  to  furnish  to  the 
wife,  laie  headlines  cannot  be  allowed  the 
effect  of  uselessly  cumb^ng  it  with  the  re- 
qnlremcnte  as  to  fonn  prescribed  tor  appU- 
catlons  for  dtrorce  and  allm<my  by  section 
1287,  for  reasons  which  are  inapplicable  to 
a  suit  of  this  kind. 

The  allegatiims  in  the  answer  of  infidelity 
on  the  part  of  the  wife  are  too  Tague  and 
taidefinlte  to  constitute  the  basis  of  an  ac- 
tion for  dlTorce^  and  are  entitled  to  no  con- 
^deration  In  determlnli^  the  question  of  the 
husband's  liability  In  this  proceeding.  Sittrks 
T.  Sparks,  69  N.  0.  319.  While  It  Is  conced- 
ed that  the  statute  (Code,  1 1881)  recognises 
the  validity  of  deeds  and  agreements  of  sepa- 
ration between  husband  and  wife  where  they 
are  living  apart  at  the  time  of  execution 
(STparks  v.  Sparks,  94  N.  a  631,  and  1  Ksh. 
Mar.  &  DiT.  H  1251,  1289.  1270,  180S),  it  is 
equally  true  that,  while  such  contracts  are 
t<derated,  they  have  not  been  looked  upon 
with  favor  by  this  court  Smith  v.  King, 
107  N.  C.  273,  12  S.  a  57.  If  we  concede 
that  the  plaintiff  had  the  right  to  demand 
that  the  agreement  mentioned  in  the  answer 
be  enforced,  had  she  chosen  to  sue  upon  It, 
the  defendant  will  not,  neverUidess.  be  al- 
lowed, after  repudiating  It  by  ceasing  to  pay 
or  offer  to  pay  according  to  Its  provisions,  to 
set  It  up  as  a  bar  to  her  recovery  in  this  ac- 
tion, even  though  she  may  have  demanded 
by  letter  a  sum  lat^r  than  that  which'  she 
bad  stipulated  in  the  agreement  to  take  as 
a  BUfflcient  allowance.  It  Is  not  the  contract 
to  pay  a  certain  sum  In  Hen  which  quits  the 
husband  of  his  duty  to  famlah  a  support  for 
the  wife  when  he  Is  discharged,  but  the  ac- 
tual payment,  or  attempt  or  offer  to  pay,  In 
fnlflllment  of  his  agreement  Kelly,  Cont 
Mar.  Wom.  p.  75;  1  Cord.  Mar.  Worn.  144, 
14S.  Having  ceased  to  perform  his  agree-, 
ment  to  pay  the  monthly  allowance  referred 
to  in  the  pleadings.  It  will  not  avail  him  now 
as  a  defense  to  this  proceeding  for  mainte- 
nance on  the  part  of  the  plaintiff,  to  whom  be 
admlte  that  he  was  married,  and  whom  It  Is 
conceded  that  he  afterwards  deserted.  Wheth- 
w  her  conduct,  from  other  standpoints,  has 
been  commendable  or  not  looking  at  this 
case  only  In  Its  legal  aspect  we  find  no 
averment  In  his  answer  that  Is  sufficfent  fn 
law  to  discharge  him  from  the  duty  which 
yrows  out  of  his  admitted  idatlons  to  her. 


The  only  remaining  question  is  vrhether 
the  order  of  the  court  that  the  plaintiff  is 
entitled  to  a  support  and  coste,  and  that  the 
cause  be  retained  tw  the  Jury  to  inquire  as 
to  the  amount  to  be  allowed  for  maintenance, 
was  such  a  Judgment  as  the  court  ou^t  to 
have  rendered.  Aa  we  have  said,  this  Is 
denominated  a  special  proceeding,  witli  the 
special  pecullsrity  that  it  is  returnable  be- 
fore the  Judges  who  Is  substituted  for  the 
clerk.  When  Issues  of  fact  are  raised,  there- 
fore. It  must  have  been  the  Intention  of 
the  legislature  that  the  Judge,  like  the  clerk, 
sh^  eatae  the  cause  on  the  docket  for  trial 
by  a  Jury.  Code,  H  118.  278;  et  seq.  If, 
for  instance,  the  marriage  and  subsequent 
sQMuatlon  had  been  denied  by  the  defend- 
ant, it  would  have  been  tbe  duly  of  the 
Judge,  whether  t3ie  cause  had  c«ue  bef<we 
him  In  vacation  or  during  the  term,  to  have 
ordered  a  trial  by  Jury  oC  the  issues  of  fact 
so  raised.  But  it  is  the  province  of  the 
Judge,  not  of  the  Jury,  to  ascertain  and  ad- 
Judge  what  is  a  reasonable  allowance  for  the 
maintenance  of  the  wife.  What  are  neces- 
saries sulteble  to  the  station  In  life  of  an  in- 
fant or  a  feme  covert  Is  a  question  for  tbe 
Jury,  but  where  facts  are  found  or  admitted 
which  entitle  a  wife  to  a  stetutory  allowance 
for  support  it  becomes  the  duty  of  the  Judge, 
as  In  tbe  case  of  fixing  the  amount  of  ali- 
mony, to  either  hear  evidence  himself  or  to 
order  a  refoence  to  ascertain  such  facto,  as 
to  the  Income  of  the  husband,  tbe  value  of 
his  estate,  etc.,  as  will  enable  him  to  det^ 
mine  what  is  **a  reasonable  subsistence  ac- 
cording to  his  [the  husband's]  condition  and 
circumstances,"  as  the  statute  declares  "it 
shall  be  lawful  for  such  Judge"  to  do.  The 
Judgment  therefore  must  be  modified  so  as 
to  leave  the  Judge  at  liberty  to  ascertain  the 
condition  and  circumstances  of  the  defend- 
ant, and  make  such  allowance  as  he  may 
deem  Just  Let  the  defendant  pay  the  coste 
of  the  appeal.  Judgment  modified  and  af- 
firmed. 


(118  N.  C.  417) 
TURNER  T.  ROSENTHAL. 
(Supreme  Court  of  North  Carolina.   March  12, 

1S95.) 

Ria  JODICATA— DmSBBNT  CaTTU  or  ACTIOK. 

An  action  against  a  recover  for  failure 
to  collect  a  Judgment  out  of  certain  bonds  and 
other  property,  alleged  to  have  belonged  to  the 
udgment  debtor,  is  not  barred  by  a  judgment 
Q  a  former  action  by  plaintiff,  to  which  the  re- 
ceiver was  not  a  party,  in  which  it  was  ad- 
judged that  the  debtor  was  not  the  owner  of  tbe 
bondB,  end  in  wbich  tbe  other  property  was  not 
Invoiyed, 

Appeal  from  superior  court  Orange  coun- 
ty; Hoke.  Judge. 

Action  by  Josiah  Turner  against  O.  Rosen- 
thal, receiver.  From  a  Judgment  sustaining 
a  domurrer  to  the  answer,  defendant  ap- 
peals. Affirmed. 

This  is  an  action  for  the  recovery  of  dam- 
ages against  the  defendant  on  account  of  his 
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alleged  negllgcDt  and  willful  failure  to  col- 
lect as  receiver,  appointed  In  supplementary 
proceedings  commenced  hy  G.  W.  Swepson 
and  others  against  the  plaintiff,  a  certain 
Judgment  which  came  Into  his  hands  as  such 
receiver  In  favor  of  the  plaintiff  and  against 
W.  W.  Holden.  The  plaintiff  alleges  In  his 
complaint  that  the  defendant  could  have 
made  the  mon^  on  the  Judgment  If  he  had 
used  due  diligence  In  the  matter,  and  that 
the  defendant  combined  and  conspired  with 
Swepson  and  Holden  to  prevent  him  from 
recovering  anything  on  the  Judgment  The 
defendant  In  his  answer  admits  the  receiver- 
ship, and  denies  all  the  other  allegations  of 
the  complaint  At  a  later  term  of  the  court 
the  defendant;  by  leave,  filed  an  amendment 
to  his  former  answer,  a  part  of  which  Is  as 
follows:  "<1)  That  there  has  been  pending 
and  was  tried  and  finally  determined,  at  Feb- 
ruary term,  1891,  of  the  superior  court  of 
Wake  county.  In  said  state,  a  Civil  action 
wherein  Joslah  Turner  was  plaintiff,  and 
Mrs.  L.  v.  Holden  and  C.  A.  Sherwood,  ad- 
ministrator of  W.  W.  Holden,  were  defend- 
ants. In  which  said  action  all  the  matters  of 
tect,  and  Issues  as  w^  of  law  as  of  fact.  In* 
volved  In  this  present  actitm,  were  heard  ana 
determined,  and  more  especially  was  It  deter- 
mined that  there  was  a  gift  and  transfer  of 
$5,000  of  United  States  bonds  from  W.  W. 
Holden  to  h.  V.  Holden  on  October  27. 1869, 
and  of  ¥^,000  of  United  States  bonds  on  No- 
vember 6, 1869,  and  that  at  the  time  of  such 
transfer  W.  W.  Holden  did  retain  prop«iy 
fully  snfflcloit  and  available  to  satisfy  his 
then  existing  creditors,  and  that  there  are  no 
claims  which  were  then  outstanding  which 
are  nowvalld  and  existent  debts  against  said 
estate,  and  that  the  gift  and  transfer  of  said 
bonds  was  not  made  with  the  actual  intent 
to  hinder,  delay,  and  defraud  the  then  credit- 
ors of  W.  W.  Holden,  and  that  the  gift  and 
transfer  of  such  bonds  was  not  made  with  de- 
sign and  Intent  to  delay,  hinder,  and  defraud 
tbe  plaintiff  and  any  subsequent  creditors  of 
said  W.  W.  Holden;  and  It  was  adjudged 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  go  without  day. 
(2)  That  In  said  action  the  plaintiff  relied 
upon  the  allegation  that  there  had  been  a 
fraudulent  gift  and  transfw  of  the  United 
States  bonds  in  1869,  and  that  the  same  were 
still  liable  to  satisfy  his  Judgment  for  $8,- 
000  obtained  against  W.  W.  Holden  In  Chat- 
ham county,  and  renewed  In  Wake  county, 
and  which  he  Insists  upon  In  this  action,  and 
seeks  to  hold  tbe  defendant,  Rosenthal,  as 
receiver,  responsible,  because  he  did  not  col- 
lect the  said  Judgment  of  |8,000  out  of  the 
proceeds  of  the  United  States  bonds  to  the 
amount  of  $30,000  alleged  to  have  been  fi-aud- 
ulently  transferred  In  1869  by  W.  W.  Holden 
to  It.  V.  Holden,  the  same  being  in  fact  the 
very  matter  he  relies  upon  to  support  his 
present  action,  and  all  these  matters  in  re- 
lation to  the  gift  and  transfer  of  said  bonds 
were  passed  npcm  and  determined."  The 


defendant  also  set  up  a  duly-certified  copy 
of  the  record  of  the  case  tried  In  Wake  coun- 
ty, In  his  amended  answer,  and  submitted 
"that  the  present  plaintiff  ought  not  to  be 
admitted  or  received  to  urge  his  present  ac- 
tl(m  against  the  defendant  for  the  reason 
hereinbefore  set  forth,  and  the  defendant 
verifies  this  his  amended  answer,  and  prays 
Judgment  whethw  the  plaintiff  ought  to  be 
admitted  or  denied,  against  the  said  record 
now  pleaded  In  this  action  by  leave  of  the 
court,  to  urge  his  said  action  against  tbe  de- 
fendant, and  more  especially  that  the  de- 
fendant, as  receiver,  ought  to  have  collected 
the  $8,000  out  of  the  United  States  bonds  or 
their  proceeds,  found  by  the  Jury  to  have 
been  lawfully  transferred  In  1869  by  W.  W. 
Holden  to  L.  V.  Holden,  which  Is  the  negli* 
geuce  complained  of;  and  this  defendant  de- 
mands Judgment  that  he  go  .without  day, 
and  recover  his  costs."  The  plaintiff  de- 
murred to  the  defendant's  amended  answer, 
upon  which  the  court  rendered  the  following 
Jndgm^t:  "Upon  consideration,  it  is  adjudg* 
ed  that  the  demurrer  be  sustained.  In  so  far 
as  to  decide  that  the  matter  set  up  in  tbe 
amended  answer  does  not  constitute  an  es- 
toppel or  bar  upon  the  plabitlff  to  further 
prosccate  this  action,  but  that  the  amended 
answer  shall  constitute  and  be  considered  a 
part  of  the  pleadings  In  the  cause.  De- 
fendant takes  an  appeal  from  the  Judgment 
sustaining  the  demurrer.  Plaintiff  then 
moved  for  Judgment  by  default,  and  In- 
quiry on  the  pleadings,  which  Is  denied,  and 
plaintiff  excepts." 

J.  W.  Graham,  for  appellant   C.  D.  Turn- 
er and  Frank  Nash,  for  at^ellee. 

MONTGOMERY,  J.  We  find  no  aror  In 
the  ruling  of  his  honor.  The  defendant  In 
this  action  was  not  a  party  to  the  suit 
in  Wake  county  between  the  plaintiff  and 
Mrs.  Holden  and  Sherwood,  the  adminis- 
trator of  Holden;  and  also,  while  It  appears 
from  the  complaint  and  answer  that  the 
plaintiff  In  this  action  still  alleges,  as  a  mat- 
ter of  liability  against  the  defendant,  his 
negligent  and  willful  failure  to  subject  the 
United  States  bonds  mentioned  In  the  suit 
In  Wake  county  to  the  satisfaction  of  the 
plalntitTs  Judgment  against  Holden,  yet  he 
does  not  confine  himself  to  that  allegation. 
When  his  complaint  Is  examined  from  the 
most  liberal  view,  under  tbe  Code  practice, 
it  will  appear  most  probably  that  he  alleges, 
in  substance,  that  there  was  other  propCTty 
of  the  Judgment  debtor,  besides  the  bonds, 
that  could  have  been  reached  by  the  defend- 
ant as  receiver.  Temple  v.  Williams,  91 
N.  C.  82;  Williams  v.  douse,  Id.  322.  It 
was  In  this  light,  no  doubt,  that  his  honor 
viewed  the  pleadings,  and  refused  to  allow 
the  plea  of  estoppel  set  up  by  the  defendant 
In  his  amended  answer;  for  If  It  be  admitted 
that  the  only  material  matter  Involved  In 
the  action  In  Wake  superior  court  and  In 
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the  present  one,  was  as  to  the  title  of  the 
Unlte<l  States  bonds  mentioned  In  the 
ameided  answer,  and  whether  or  not  the  de- 
fendant should  have  subjected  them  to  the 
satisfaction  of  the  plaintllTs  judgment,  why, 
then,  the  plaintiff  Is  estopped,  because  in  an 
action  wherein  he  was  a  party  the  title  to 
the  bonds  was  held  to  hare  been  In  Mrs. 
Holden,  and  not  In  her  deceased  husband, 
the  judgment  debtor.  McElwee  v.  Black- 
well,  101  N.  C,  last  paragraph  on  page  195, 
7  S.  E.  S03.  In  this  last-mentioned  case  the 
court  snggest  the  best  way  to  make  the  de- 
fense of  another  Judgment  for  the  same 
cause  of  action  available.  There  is  no  merit 
In  the  plaintifTs  exception.  The  Jadgment 
below  la  affirmed. 


<u«  N.  c  my 

SMITH  et  al.  t.  GRAY  et  al. 
(Sapreme  Court  of  North  Carolina.    March  12, 
1895.) 

Saj,b  ih  Partitioit  — Collatkral  Attack— Kati- 
PiOATiON  BT  Minors. 

1.  Where  Infant  defendants  are  served  with 
sommons  in  proceedings  for  the  partition  of 
land,  and  a  guardian  ad  litem  is  ai>pointed,  a 
Jnd^ent  aflSrmiog  a  sale  cannot,  in  a  collateral 
proceeding  by  the  in£&ntB.  be  set  aside  for  fraud. 

2.  Where  infanta,  after  readiing  their  ma- 
jority, with  knowledge  of  the  facta  rendering  a 
sale  of  their  land  voidable  for  fraud  receive  the 
residue  of  the  purchase  price,  they  rati^  the 
sale. 

S.  Irregularities  in  a  partition  sale  of  lands 
of  mincws  are  cured  by  Code,  |  887. 

Appeal  from  Buperlor  conrt.  Wake  county; 
Bynnm,  Judge. 

Action  by  Samuel  T.  Smith  and  others 
against  B.  T.  Gray  and  D.  W.  LU^  to  recov- 
er poaaeaatott  of  land.  From  a  Judgment  for 
d^mdanta,  plalntUb  appeaL  Affirmed. 

Sixhlblt  B,  mentioned  In  the  opinion,  waa 
the  proceeding  by  Thomaa  Wynne  and  wife 
for  partition  of  the  land  by  sale  thereof. 

T.  K  Pumel)  and  T.  M.  Argo,  for  appel- 
lants.  B,  O.  Burton,  for  appellees. 

FURCHES.  J.  Though  we  may  feel  called 
upon  to  affirm  the  Judgment  of  the  court  be- 
low, we  cannot  say,  as  the  learned  Judge  be- 
low did,  that  in  our  "opinion  the  proceeding 
B  was  regular."  And  we  fear  that  plain- 
tiffs, while  they  were  infanta,  did  not  re- 
ceive the  protection  from  the  court  they 
should  have  had.  We  find  from  the  transcript 
of  record  sent  up  that  Andrew  Syme,  the  ad- 
ministrator of  J.  J.  Jackson,  father  of  plain- 
tiffs, commenced  a  proceeding  in  the  supe- 
rior court  of  Wake  to  subject  the  land  In  con- 
troversy as  assets,  to  pay  debts  and  cost  of 
administration,  in  which  he  states  in  his  veri- 
fied compUiint  that  the  property  Is  worth  92,- 
000.  This  proceeding  went  on  to  final  Judg- 
ment and  order  of  sale,  without  any  service 
on  the  plaintiffs  In  this  action,  except  that 
a  member  of  the  bar,  professing  to  act  for 
the  infant  defendants,  had  accepted  service 
of  process;  and,  although  the  defendants  in 


this  proceeding  claimed  their  homestead,  the 
court  proceeded  to  Judgment  In  this  pro- 
ceeding Mason  and  Syme  were  appointed 
commissioners,  and  sold  the  land,  when  one 
McGee  became  the  purchaser  at  9810,  but  re- 
fused to  comply  with  the  terms  of  sale,  for 
the  reasons  that  the  Infant  defendants  hod 
not  been  served  with  process,  and  that  the 
homestead  had  been  claimed.  Whereupon 
Thomaa  Wynne,  who  had  married  the  oldest 
sister  of  plaintiffs,  and  who  was  unfriendly 
with  plaintiffs,  commenced  another  proceed- 
ing in  the  same  court  to  have  this  property 
sold  for  partition,  making  the  present  plain- 
tiffs defendants.  In  this  proceeding  there 
seems  to  have  been  a  service  of  the  summcoiB 
as  follows:  "Served  February  5th,  1S80,  by 
reading  the  within  summons  to  all  the  de- 
fendants named  within;**  and  there  was  a 
guardian  ad  litem  appointed  for  the  Infant 
defendants,  who  filed  an  answer,  admitting 
all  the  facts  set  out  in  the  complaint  And 
a  Judgment  and  order  of  sale  was  made  In 
this  proceeding,  and  Andrew  Syme  and  T. 
P.  Devereux  were  appointed  commissioners, 
sold  the  property  for  $800,  and  reported  that 
It  had  brought  "a  fair  and  full  price,'*  and 
recommended  a  confirmation  of  the  sale,  which 
waa  made  by  the  court  These  commissionera 
seem  tohave  made  this  saleunderthe  orderof 
the  court  In  the  case  of  Syme,  administrator, 
and  also  under  the  order  in  the  case  of 
Thomas  Wynne  against  plaintiffs  In  the  pro- 
ceeding to  sell  for  partition.  Aa  they  report 
said  sale  in  both  proceedings,  the  court  con- 
firms it  In  both  proceedings,  and  their  deed 
to  Plnkston  states  that  It  Is  made  under  both 
proceedings.  It  also  appears  that  the  same 
attorney  who  undertook  to  accept  service  in 
the  case  of  Syme,  administrator,  for  the  in- 
fant defendants,  acts  as  the  attorney  of 
Thomas  Wynne  In  his  proceedings  against 
them  to  sell  the  property  for  partition.  This 
court  cannot  say  that  such  "proceedings  are 
regular,"  or  allow  them  to  receive  the  sanc- 
tion of  this  court;  and,  If  the  case  stopped 
here,  we  would  most  unhesitating  set  them 
aside,  were  this  a  direct  proceeding  for  that 
purpose.  But  with  all  this  irregularity  we 
cannot  say  they  were  void,  and  this  la  the 
turning  point  in  the  case  In  favor  of  the  de- 
fendants. Where  there  is  no  service  of 
process,  the  court  has  no  Jurisdiction,  and  Its 
Judgment  is  void.  Bank  t.  Wilson,  80  N. 
C.  200;  StanclU  v.  Gay,  92  N.  a  462.  Such 
Judgments  have  no  force,  and  may  be  quaah* 
ed  on  motion  or  ex  mero  motu,  and  will  be 
treated  everywhere  as  a  nullity.  Carter  t. 
Bountree,  109  K.  0.  29,  13  S.  E.  710.  When 
a  Judgment  Is  attacked  for  fraud,  the  reme- 
dy Is  by  motion  In  the  cause.  If  the  proceed- 
ing is  still  pending.  But,  If  the  proceeding  haa 
been  ended  by  final  Judgment,  an  Independ- 
ent action  must  be  brought  Carter  r.  Roun- 
tree,  supra.  In  a  proceeding  to  sell  Ian  da, 
when  an  order  of  sale  has  been  made  and 
proT>erty  sold,  this  is  a  final  Judgment ;  and. 
while  It  may  be  set  aside  In  a  direct  pro 
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ceeding  for  that  purpose,  tt  cannot  be  at- 
tacked in  a  collateral  proceedlnir.  McLaurin 
T.  McLaurin,  106  N.  C.  331,  10  S.  E.  1066; 
McGawhom  v.  Worthlngton,  96  N.  C.  199,  3 
S.  B.  633;  Sumuer  t.  Sessoms,  94  N.  C.  371; 
Hare  v.  Hollomon,  Id.  14.  But  it  seems  that 
this  is  one  of  the  cases  Intended  to  be  pro- 
vided Cor  In  the  act  of  1879  (section  887  of  the 
Ciode),  and  the  Irregularities  pointed  out 
above  are  cured  by  this  act  Fowler  v.  Poor, 
93  N.  C.  466;  Hare  v.  Hollomon,  supra; 
Catea  v.  Pickett,  97  N.  C  21,  1  S.  B.  763. 
As  this  Judgment  was  only  irr^ular.  and 
not  void.  It  would  seem  that  the  deed  of 
the  commissioners  to  Plnkston  conveyed  the 
legal  title  to  the  property  now  in  dispute, 
and  may  be  considered  as  a  deed  from  plain- 
tiffs while  they  were  Infanta,  which,  though 
voidable,  was  not  void,  and  might  be  ratified 
by  them  after  they  reached  their  majority. 
And,  if  this  Is  so,  we  hold  the  ftict  that,  after 
they  came  of  age,  and  being  in  possession  of 
all  the  tacts,  their  reoetving  the  residue  of 
the  purchase  money  was  a  ratification  of 
what  had  beoi  done,  and  of  defendants*  title; 
and  tbey  wUI  not  now  be  allowed  to  come 
into  court  and  dlspnte  the  same.  It  is  not 
contended  bat  what  defendants  are  {mrchas- 
ers  f or  a  valuable  consideration  and  without 
notice,  and  tt  may  be  that  this  would  be  an- 
other gronnd  of  dtfense;  but,  as  we  have 
decided  the  case  for  defendants  upon  other 
gronndi^  we  do  not  consider  this.  Judgment 
affirmed. 


(US  N.  0.  2S) 

HINTON  V.  UFB  INS.  CO.  OF  YIROINIA. 
(Snprame  Gonrt  of  Nortb  CaxoUna.    Feb.  19, 
1886.) 

Vbripicatiox  or   Pleadino  —  Ahbvdheht  or 
Jddombnt— Appbaubu  Jcdohint. 

1.  Under  Code,  |  633,  empowering  commis- 
Bioaers  of  affidavits  to  take  oaths  in  matters  re- 
lating to  an;  caase  in  the  courts  of  North  Caro- 
lina, and  section  640,  ^ving  clerks  of  courts  of 
record  in  the  other  states  the  same  powers  as  are 
given  to  commissionerB  of  affidavits,  a  veriSca- 
tion  of  a  pleading  made  before  the  clerk  of  the 
hoBtiiigs  court  of  Ridimond,  Va.,  and  authen- 
ticated by  his  signature  and  the  seal  of  his 
coart.  is  valid. 

2.  An  amendment  of  a  judgment  made  by 
the  Jndge  after  the  last  session  of  the  court,  in 
his  room  at  the  hotel,  without  the  etmsent  of  the 
opposing  counsel.  Is  invalid. 

3.  A  judgment  permitting  defendant  to  veri- 
fy its  answer  upon  condition  that,  if  the  ruling 
of  the  court  girin^  plaintiff  judgment  for  want 
of  a  properly  verified  answer  is  sustained,  de- 
fendant will  submit  to  a  judgment  in  a  certain 
sum,  is  invalid. 

4.  Id  an  action  on  an  insurance  policy,  the 
court  refused  to  allow  defendant  to  amend  its 
answer,  unless  it  would  submit  to  a  judgment 
for  the  amount  of  premiums  paid  in  by  plaintiff. 
Defendant  accepted  the  condition,  and  verified 
its  answer,  whereupon  judgment  for  said  amount 
was  entered  for  plaintiff,  without,  however,  prej- 
udicing his  claim  under  the  policy;  and  the 
caOBu,  as  to  such  claim,  was  continued  to  the 
next  term.  Hdd  that,  the  judgment  being  a 
partial  one  only,  no  appeal  lies  toerefrom. 

Appeal  from  superior  court,  Paaqootank 
county;  Mclver,  Judge. 


Action  by  J.  U  HInton  against  the  Life  In- 
surance Company  of  Virginia  upon  a  poUey 
of  insurance.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Appeal  dismissed. 

The  case  came  on  to  be  heard  upon  plain- 
tiff's motion  for  judgment  for  default  of  a 
properly  verified  anawa,  and  the  court  grant- 
ed the  motion.  Before  judgment  was  enter- 
ed, def^dant  asked  permission  to  verify  Its 
answer,  which  permission  the  court  granted, 
upon  condition  "that.  If  the  ruling  of  the 
court  was  sustained  on  api>eal,"  defendant 
would  submit  to  a  judgment  for  the  amount 
of  premiums  paid  by  plaintiff.  Defendant 
accepted  the  condition,  but  excepted  to  the 
court's  rullog,  and  appealed.  Thereupon 
Judgment  was  entered  for  plaintiff  as  con- 
ditioned, and  it  was  ordered  that  the  judg- 
nmtt  should  not  prejudice  plaintiff's  claim 
under  the  policy,  and  that  his  right  should 
be  held  to  a  subsequent  term,  and  the  cause, 
as  to  such  claim,  was  continued  to  the  next 
term.  After  the  last  session  of  court,  but 
before  the  formal  adjudgment  thereof,  the 
Judge  amended  Uie  Jndgmmt  by  Inserting 
ttaer^  tbe  words  **that  If  the  mling  of  the 
court  was  snstained  <m  appeal,"  as  quoted 
aboT& 

MacRae  &  Day,  fOr  appellant  Pmden  & 
Yano,  for  appellee. 

CLARK,  J.  The  Code  (section  25S)  per^ 
mits  verification  of  pleadings  to  be  made  be- 
fore "any  judge,  clerk  of  the  superior  court, 
notary  public  or  Justice  of  the  peace."  This 
refers  to  those  officers  In  this  state,  and  in 
Benedict  v.  Hall,  76  N.  C.  113,  It  was  held 
that  a  verification  before  a  notary  public  out 
of  the  state  was  Insufficient  Thereupon  this 
section  was  amended  (Acts  1891,  c.  140)  by 
inserting  after  the  words  "notary  public"  the 
words  "in  or  out  of  the  state."  The  verifica- 
tion In  the  present  instance  would  therefore 
have  been  insufficient,  under  section  258. 
But  the  Code  (section  633)  gives  to  com- 
missioners of  affidavits  full  powers  to  take 
oaths  or  affirmations  in  matters  "relating  to 
any  cause  depending  in  the  courts  of  this 
state,"  and  every  such  "affirmation  made  be- 
fore blm  shall  be  as  valid  as  If  taken  before 
any  proper  officer  In  this  state."  And  section 
640  gives  to  clerks  of  courts  of  record  In  oth- 
er states  the  same  powers  as  are  alven  to 
commissioners  of  affidavits. 

The  verification  In  this  case  was  made  be- 
fore the  clerk  of  tbe  hustings  court  of  Rich- 
mond, Va.,  and  Is  authenticated  by  bis  sig- 
nature and  tbe  seal  of  his  court  We  are 
constrained,  therefore,  to  hold  that  the  veri- 
fication has  been  made  before  a  proi>erly  au- 
thorlzed  officer.  For  such  purposes,  courts 
take  Judicial  notice  of  the  seal  of  the  courts 
ot  other  states.  Just  as  they  do  of  the  seals 
of  foreign  courts  of  admhralty  and  notaries 
public  1  Greent  Bv.  t  479,  note  4.  The  au- 
thorities cited  to  the  contrary  refer  to  the 
proof  of  the  record  of  a  court  of  another 
state  under  the  act  of  congress  of  1890,  and 
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do  not  apply  u  to  the  quaUflcatlon  of  an  (A> 
cer  of  aooUier  itate  to  take  ttie  Teriflcatioi 
of  a  pleading  to  be  used  in  a  court  of  tlila 
stat& 

The  amendment  made  b7  the  court  In  the 
judgment  '"after  the  last  session  of  the  courts 
In  bis  room  at  the  hotel,  trithout  the  consent 
at  the  oi^;>oring  coimsel."  who,  indeed,  was  ab- 
sent, was  invalid.  Delafl^d  t.  Constmetlon 
Co..  lis  N.  a  21,  ao  S.  B.  1S7.  Indeed,  had  this 
condition  been  in  the  Judgment  originally, 
or  been  made  by  consent,  or  at  a  legal  time 
and  place,  it  would  of  Itself  have  vitiated  the 
Judgment,  since  conditional  Judgments  are 
invalid.  Strickland  v.  Oox,  102  N.  a  411, 
9  a  E.  414;  In  re  Deaton,  105  N.  a  69,  U 
S.  B.  244;  Hopkins  v.  Bowers,  111  N.  a  ITS, 
16  S.  B.  1.  An  order  allowing  an  amendment 
in  the  pleadings  or  process  upon  conditions 
or  terms  Is  valid.  Crump  v.  Thomas,  89  N. 
O.  241.  It  Is  otherwise  bm  to  Judgments 
which  must  be  nncondltlonal. 

The  judgment  was  only  a  partial  one,  not 
disposing  of  the  whole  matter.  The  court 
has  repeatedly  held  that  "fragmentary  ap- 
peals" win  not  lie.  Clark's  Code  (2d  Bd.)  p. 
563,  and  cases  there  collected.  Though  the 
appeal  must  be  dismissed  for  the  reason  giv- 
&i,  we  have  passed  upon  the  point  intended 
to  be  presented,  as  this  court  has  sometimes, 
though  rarely,  don&  Milling  Co.  v.  rinlay, 
110  N.  C.  411,  15  S.  E.  4;  State  v.  Wylde, 
110  N.  a  500.  15  S.  £.  5.   Appeal  dlsmUsed. 

ai«  N.  a  122) 

COMMBnCIAL  BANK  OP  DANVILLE  v. 

BURGWYN. 
i(SnpTeme  Court  of  North  CaroUiia.    March  19, 
1895.) 

Admissibiutt  or  EviDBxcB  — Waiter  of  Objec- 
tions. 

ExceptioiiB  to  questions  to  depositions 
which  had  been  admitted  wltbont  objection  in 
two  prerione  trials  of  the  same  case  were  prop- 
erly overruled. 

Appeal  from  snperlOT  court,  Vance  coun- 
ty; Shuford,  Judge. 

Action  by  the  Commercial  Bank  of  Dan- 
ville against  W.  H.  S.  Burgwyn.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Keversed. 

Plttman  &  Shaw,  R.  B.  Peebles,  and  John 
W.  Hinsdale,  for  appellant  J.  B.  Batchelor 
and  J.  W.  Graham,  for  appellee. 

MONTGOMERY,  J.  After  hearing  thorough 
argument,  and  making  a  painstaking  exam- 
ination of  the  pleadings  and  the  testimony, 
we  are  unable  to  discover  any  material  dif- 
ference in  any  aspect  between  the  case  pre- 
sented at  this  term  of  the  court  and  the  one 
lieard  and  determined  at  February  tei-m, 
1802.  and  reported  In  110  K.  C.  2UT.  14  S. 
B.  023.  The  opinion  delivered  In  that  case, 
for  the  court,  by  Justice  Sb^herd.  renders 
it  unnecessary  for  us  to  go  over  the  ground 
again.  It  la  true,  however,  that  when  the 
caw  was  last  tried,  at  Vance  superior  court. 


objection  was  mads  (for  the  first  time)  by 
the  defendant  to  each  and  every  question  fn 
the  depositions  In  the  case  which  went  to 
(KMinect  the  Southern  Blectric  Light  Com- 
pany with  the  notes,  either  as  Indorser  or 
indorsee.  But  these  depositions  had  been 
offered  in  evidence  by  the  plaintiff  on  two 
former  trials  of  this  action,  and  no  objec- 
tion was  made  on  said  first  two  trials,  and 
no  objection  was  made  and  noted  at  the 
time  said  depositions  were  taken,  nor  at  the 
time  they  were  opened  by  the  clerk.  Ttie 
court  properiy  overruled  the  exceptions. 
GarroU  v.  Hodges,  98  N.  C.  418,  4  S.  a  19U. 
Also,  at  the  last  trial  there  was  suggestion 
of  a  variance  between  the  complaint  and 
the  evidence.  In  the  two  former  trials  this 
suggestion  was  not  made,  and  upon  Inspec- 
tion the  variance  In  its  nature  Is  Immaterial, 
and  did  not  mislead  the  defendant  Clark's 
Code,  S  269,  and  cases  thereunder  cited.  Up- 
on a  close  inspection  of  the  additional  testi- 
mony for  the  defendant.  Introduced  on  the 
last  trial  of  the  case,  we  do  not  find  any- 
thing that  adds  In  value  to  the  testimony  of- 
fered In  the  former  trials.  The  court  below 
cliarged  the  Jury  In  these  words:  *'•  •  • 
That  the  defendant  having  pleaded  that  the 
notes  sued  on  were  obtained  by  the  fraudu- 
lent representations  of  the  payees,  and  the 
plaintiff  having  admitted  that  allegation,  and 
consented  for  the  second  Issue  to  be  an- 
swered in  the  affirmative,  the  burden  was 
on  the  plaintiff  to  show  that  It  was  a  bona 
fide  purchaser  for  value,  and  without  notice 
of  such  fraudulent  representations.  That 
the  plaintiff  had  offered  testimony  tending  to 
show  that  it  had  acquired  the  notes  bona 
flde  for  value,  in  the  usual  course  of  busi- 
ness, and  while  they  were  still  current,  and 
if  the  Jury  believed  this  evldeuce  the  prima 
facie  case  of  the  plaintiff  was  restored,  the 
burden  of  proof  was  then  upon  the  defend- 
ants to  establish  knowledge  on  the  part  of 
the  plaintiff,  at  the  time  of  Its  purchase, 
of  the  alleged  fraudulent  representation,  and 
that  the  defendants  had  offered  no  sufficient 
evidence  for  that  purpose,  and  hence,  If  the 
jury  believed  the  testimony  offered  by  the 
plaintiff,  they  should  answer  the  first  and 
third  Issues  In  the  afflrmative."  We  think 
that  the  court  took  a  correct  view  of  the 
character  and  weight  of  the  testimony,  prop- 
erly Instructed  the  Jury  thereupon,  and  ap- 
plied the  law  thereto.  There  is  no  error,  and 
the  Judgment  of  the  court  below  la  affirmed. 


(118  N.  C.  631) 

TAYLOR  T.  SMITH. 
(Supreme  Court  of  North  Carolina.    March  19. 
1895.) 

AOBBBMBNT  BBTWEBlt  JoiNT  OWKERS— PbOVIBIOX 
rOB  SDRVIVOIUHIP— OltT  —  CoMFLIOriKO  FllTD- 
1X08  —  CONSTBUOnOX  OF  COXTKACT  —  "LlTINO 

hbih.*; 

1.  A  verbal  agreement  between  two  parties 
holding  a  note  [lafable  to  them  jointly,  that  up- 
on the  deaCb  of  either  without  living  issue  it 
■hall  belmig  to  the  snrrlvor,  Ib  TsUd. 
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2.  Code,  I  1326,  abolishing  sOTTirotaUp  in 
estates  held  in  jotot  tenancy,  does  not  prohibit 
contracts  making  the  rights  of  the  parties  de- 
pendent on  sarrlvorship. 

8.  When  the  jory  hare  found  that  a  contract 
existed  between  two  siaterB,  whereby  the  sor- 
▼Iror  should  have  the  whole  of  certain  property 
owned  by  them  Jointly,  a  second  finding  that 
one  of  the  parties  at  a  later  date  made  a  gift  of 
htx  share  In  sach  joint  property  to  the  ouier  is 
not  inciHidBtent  with  the  fint. 

4.  In  a  contract  between  two  staters,  provid- 
ing that,  shonld  either  of  them  die  before  the 
other  withoQt  a  'iiving  heir,"  the  snrviTOr 
should  become  sole  owner  of  a  note  held  by  them 
jointly,  the  words  "llTinc  hdr"  should  be  con- 
strued to  mean  **ime.** 

Appeal  from  superior  oonrt,  Orerae  coun- 
ty; Brown,  Judge. 

Action  by  Q.  W.  Taylor,  administrator, 
against  Addle  O.  Smith.  Prom  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

The  material  portions  of  the  testimony 
were  as  follows:  George  M.  Smith  testi- 
fied for  the  defendant:  "I  executed  tbe  not^ 
for  seven  hundred  dollars."  Said  witness 
further  testified:  "I  paid  this  note  to  Addle 
O.  Smith,  December  24,  1891.  Paid  flfty- 
slx  dollars  in  cash,  and  gave  her  a  deed 
for  a  tract  of  land  worth  Beven  hundred 
dollars.  She  surrendered  me  the  note. 
After  the  note  was  assigned  to  Cora  and 
Addle  Smith,  I  paid  one-half  the  annual  In- 
terest to  each.  After  Cora  died,  which  was 
on  June  12,  1801,  I  paid  the  whole  note  and 
interest  to  said  Addle,  as  before  stated. 
She  Iiad  possession  of  note,  and  surrendered 
it  to  me.  I  know  Cora  owned  one-half  of  the 
note  during  her  life.  Cora  Smith  married  the 
plaintiff  about  eighteen  months  before  she 
died.  I  paid  Cora  her  part  of  the  interest  be- 
fore she  was  married.  I  do  not  thinic  I  paid 
her  any  interest  after  she  was  married. 
I  then  paid  the  interest  to  Addle  Smith." 
Deposition  of  Talitha  Smith  is  offered  In  erl- 
dence,  which  is  as  follows:  "Q.  1.  What  Is 
your  age,  name,  and  residence?  A.  My 
name  is  Talitha  Smith;  am  sixty-seven 
years  old;  and  live  in  Falicland  township, 
Pitt  county,  N.  C.  Q.  2.  Is  your  health  too 
feeble  for  yon  to  attend  court?  A.  It  is.  I 
tiave  not  been  able  to  go  out  of  the  room  for 
five  or  six  months.  I  have  rheumatism.  Q. 
3.  How  are  you  related  to  Cora  L.  Taylor, 
deceased,  and  Addle  O.  Smith  and  George 
M.  Smith?  A.  They  are  ail  my  children. 
Q.  4.  Do  you  know  anything  about  what 
note  your  daughter  Cora  Taylor  owned  be- 
fore her  death,  and  how  she  disposed  of 
the  same?  If  so,  state  all  yon  know  about 
it  A.  She  had  a  note  against  George  M. 
Smith  for  three  hundred  and  fifty  dollars, 
if  I  remember  correctly.  I  think  her  part 
was  three  hundred  and  fifty  dollars.  A  short 
while  before  she  was  married,— say,  about 
twelve  months  before  her  marriage,— she 
handed  this  note  to  her  sister  Addle,  and  told 
her  to  put  it  away  and  take  care  of  it  At 
same  time  and  place  they  agreed  with  each 
other  that  should  either  of  them  die  l>efore 
the  other  without  a  living  heir,  that  tbe  sur- 


vivor should  have  the  note,  and  that  during 
the  life  of  both  of  them  they  should  collect 
the  interest  together  in  equal  shares.  At  the 
time  she  handed  note  to  Addle,  she  said, 
'Keep  it  until  I  call  on  you  for  it.  If  I  ever 
do^and.  If  I  never  do,  you  keep  it'  This  note 
was  given  to  Cora  and  Addle  jointly  by  the 
administrators  of  Bryant  Smith,  deceased, 
whose  name  Is  W.  S.  E.  Smith,  my  son. 
They  were  both  present  when  he  handed 
them  tbe  note.  I  meant  Cora  L.  and  Addle 
O.  Smith  were  both  present  This  note  was 
given  them  in  settlement  of  their  father's, 
Bryant  Smith's,  estate.  Q.  Q.  Do  you  know 
the  whole  amount  of  the  note  In  controversy? 
A.  Yes;  it  was  seven  hundred  dollars.  Q. 
6.  Did  you  ever  hear  Mrs.  Taylor  speak  of 
this  transaction  at  any  other  time?  A.  1 
have.  A  short  while  before  her  death,  8h& 
told  me  she  wanted  Addie  to  keep  and  have 
the  note,  and  that  she  had  told  George  she 
wanted  Addle  to  have  It  No  one  was  pres- 
ent except  Cora  and  myself  at  tliat  time. 
(All  the  answer  to  the  last  question  objected 
to  as  Incompetent  because  Irrelevant,  and 
because  the  husband  of  said  Cora  L.  Smith 
was  not  consenting  to  the  alleged  transf^* 
or  alleged  statement  deposed  to  In  that  an- 
swer.)" 

Issues:  "(1)  Did  the  said  Cora  Taylor, 
about  twelve  months  before  her  marriage  to 
plaintiff,  deliver  said  note,  described  Id  the 
pleadings,  to  Addle  O.  Smith,  upon  a  mu- 
tual agreement  between  herself  and  said 
Addle  that  the  survivor  should  take  tbe 
whole  of  said  note,  as  alleged  by  defend- 
ant? Response  of  Jury:  Yes.  ^  Did  Cora 
Taylor,  prior  to  her  marriage  about  twelve 
months,  make  a  gift  of  her  Interest  la  the 
note  described  In  pl«idlng8  to  said  Addle 
O.  Smith,  as  alleged  by  defendant?  Tbe 
jury  responds:  Yea.  (3)  If  so,  did  said 
transaction  take  place  prior  to  the  engage- 
m^t  of  marriage  between  Qeoi^e  W.  Tay- 
lor and  said  Cora?  Response  of  Jury:  Yes." 

J.  B.  Batchelor,  for  appellant  Geo.  If. 
Lindsay,  tor  appellee. 

AVERY,  J.  Two  sisters,  the  plalntlfTs 
intestate  and  the  defendant  "agreed  with 
each  other  that  should  either  of  them  die 
before  tbe  other  without  a  living  heir,  tbe 
survivor  should  have"  a  not€  in  which  both 
were  payees  and  each  had  an  equal  undi- 
vided interest,  "and  that,  during  the  life  of 
both  of  them,  they  should  collect  the  Interest 
together  In  equal  shares."  About  12  montbs 
afterwards,  one  of  tbe  sisters  married,  and 
subsequently  died,  leaving  the  defendant  her 
unmarried  sister,  surviving  her,  but  no  is- 
sue. In  the  connectloD  in  which  they  ap- 
pear, the  words  "living  heir"  were  manifest- 
ly Intended  to  mean  Issue,  and  we  will  so 
Interpret  them  in  construing  the  agreement 
Howell  V.  Knight,  100  N.  C.  254.  6  S.  E.  721; 
Patrick  V.  Morehead,  86  N.  a  67.  To  say 
that  one  sister  died  "without  a  living  beir,"" 
and  at  the  same  time  leaving  a  surviving  tfa- 
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tw,  would  be  palpably  absurd,  unless  we 
constrae  "belr"  to  mean  "Issue." 

The  first  question  suggested  upon  the  ar^- 
mcDt  was  whether  the  agreement  was  a  con- 
tract upon  mutual  considerations,  or  a  nadnm 
pactum.  Counsel  contended  that  It  could  not 
be  enforced,  because  It  was  a  gambling  agree- 
ment, and  th^-efore  void,  as  In  contraTen- 
tion  of  public  polfcy.  It  Is  settled  law  In 
North  Carolina  that  a  bona  fide  assignment 
of  a  contingent  Interest  In  land  for  a  valoa- 
bl6  consideration  will  be  enforced  as  an  equi- 
ty. Bodenbamer  t.  Welch,  89  N.  0.  78;  Mc- 
Donald V.  McDonald,  5  Jones.  Eq.  211;  Wat- 
son V.  Smith,  IJO  N.  C.  9,  14  S.  B.  G40;  Fos- 
ter T.  Hackett,  112  N.  0.  555,  17  S.  E.  426. 
If  the  equitable  right  to  such  contingent  in- 
terest can  be  assigned  for  money  or  anything 
of  value.  It  follows,  of  course,  that  the  equl* 
table  right  to  two  such  Interests  could  be 
lawfully  exchanged,  the  one  in  consideration 
of  the  other,  like  all  other  assignable  Inter- 
ests in  land.  Upon  the  same  principle,  one 
of  two  Joint  owners  of  a  fund  may  sell  bona 
fide,  for  a  valuable  consideration,  the  con- 
tingent equitable  right  to  the  whole  fund, 
^ere  It  is  so  limited  as  to  depend  upon  sur- 
vivorship. When  the  two  sisters  agreed  with 
each  other  to  bold  the  note,  in  which  each 
had  an  individual  moiety  as  Joint  tenants, 
nibject  to  the  right  of  snrvlvorship,  these 
mutual  rights  of  survivorship,  when  once 
created,  were  assignable  equities,  constitntr 
ing  mutual  considerations  sufficient  to  sup- 
port the  agreement  The  act  of  1TS4  (Code, 
S  1326)  abolishes  survivorship  where  the 
Joint  tenancy  would  otherwise  have  been  cre- 
ated by  the  law,  but  does  not  operate  to  pro- 
hibit persons  from  entering  into  writlen  con- 
tracts as  to  land,  or  verbal  agreements  as 
to  personaItT,  sach  as  to  make  the  fntnre 
rights  of  the  parties  depend  upon  the  fact 
of  survivorship.  It  would  seem  needle  to 
cit6  authority  In  support  of  the  proposition 
that  mutual  prospective  benefits  are  suffi- 
cient to  suppcHTt  mutual  stipulations  between 
parties.  The  right  to  tbe  fund  In  case  of 
survivorship  was  a  valualde  anignable  Inter- 
est, and  the  two  sisters,  therefore,  entered 
Into  a  valid  contract,  which  secured  to  each 
the  benefit,  like  that  provided  often  by  an 
insurance  policy*  of  the  ownership  of  the 
whole  fui^  In  case  she  should  survive  the 
other.  Tbe  Jury  have  found  that  saoh  was 
the  contract  entered  Into  by  the  defendant 
and  her  deceased  sister,  tbe  plaintiff's  Intes- 
tate and  former  wlfft. 

The  mother  of  the  two  sisters,  Mrs.  Smith, 
depoaed,  furthor,  that,  at  the  time  of  maldng 
the  oratract,  the  plaintiff's  hitestate  handed 
the  note  to  the  defendant,  saying:  "Keep  it 
until  1  call  (HI  yon  for  It,  if  I  evor  do;  and,  if 
I  never  do,  yon  keep  It"  Upon  her  testl- 
numy,  together  with  that  of  another  witnera 
(who  was  obligor  la  the  note),  to  the  effect 
that  he  paid  the  wbola  of  the  interest  to  the 
def«idant  after  bee  rister's  marriage,  and 
eventually  all  of  the  pilncixnl,  the  court  sub- 


mitted two  other  Issues,  In  response  to  which 
the  Jury  found  that  plaintiff's  Intestate,  about 
12  months  before  her  marriage  with  the 
plaintiff,  and  prior  to  her  engagement  of 
marriage  with  him,  made  a  gift  of  her  In- 
terest In  the  note  to  her  sister.  It  is  In- 
sisted for  the  plaintiff  that  tho  finding  that 
a  gift  was  subsequently  made  is  inconsist- 
ent with  the  contract  as  to  the  right  of  each 
In  case  of  survival.  We  do  not  think  so. 
Plaintiff's  Intestate  might,  after  making  the 
contracts,  have  made  the  gift;  but,  if  she 
did  not  subsequently  give  her  Interest  In  tbe 
note  to  her  sister,  the  contract,  of  coiu'se,  re- 
mained In  full  force.  So  that  If  it  be  con- 
ceded, as  was  contended  by  plaintiff's  coun- 
sel, that  the  testimony  was  Insufficient  In  its 
most  favorable  aspect  to  show  a  valid  gift, 
the  only  result  would  be  to  leave  the  con- 
tract In  full  force.  Nothing  but  a  subse- 
quent valid  gift  by  the  Intestate  of  h^  in- 
terest to  the  defendant  would  have  altered 
or  Impaired  the  validity  of  the  contract,  and 
eltha  the  contract  or  such  a  gift  would  war- 
rant tbe  rendition  of  the  Judgment.  If  the 
court  m-ed  in  telling  the  Jury  that  the  testi- 
mony of  Mrs.  Talitha  Smith,  if  believed  by 
them,  was  suflicient  to  Justify  them  In  re- 
sponding to  the  second  issue  in  the  affirma- 
tive, it  was  not  erroneous  to  tell  them  that 
hers  was  the  only  evidence  relied  on  by  the 
defradant  and.  If  believed,  was  sufficient 
to  sfaow  the  mutual  agrennent  As  the  ivry 
found  separately  on  the  specific  Issuest  and 
they  are  In  no  wise  depmdent  on  each  oth- 
er, we  ttaink  that  any  arror  In  defining  in- 
direct terms,  or  Inferentlally  what  constituted 
in  law  a  gUt,  was  barmiess.  The  evidence 
of  the  mutual  agreement,  which  was  enter- 
ed into  before  the  alleged  gift  was  to  be 
considered  distinct  from  that  relating  to  Oie 
gift;  and  the  finding  upon  It,  having  estab- 
liahed  the  contract,  will  siq>port  the  Jnds- 
ment  of  tiie  court  even  If  the  other  findings 
should  be  set  aside  for  error.  The  <q>eclfle 
reference  to  the  testimony  of  Talitba  Smith 
as  tbe  only  evidence  upon  which  the  defend- 
ant did  or  could  contend  for  a  verdict  in  ber 
favor  bears  no  analogy  to  the  cases  where 
the  Judges  have  erred  in  selecting  among 
several  witnesses  to  the  same  transaction, 
one  whose  testimony  was  more  unfavorable 
to  a  party  than  that  of  tbe  others,  waA  mak- 
ing the  response  to  an  Issue  or  Issues  de- 
pend^t  upon  .tho  credibility  of  such  witness. 
For  the  reasons  given,  we  tbink  that  tlM 
Judgment  below  should  be  aflirmed. 


(U«  N,  C.  1007) 

STATE  T.  WORTH  et  aL 
(Supreme  Court  ot  North  Carolina.    Mardi  10; 
1895.) 

LiOBNSB  Tax  ox  Trade — Powers  of  Citt — Coir- 

STRUUTION  OP  StATUTR. 

1,  The  word  "trade,"  where  it  Is  used  in 
defining  the  imwer  to  tax,  includes  any  enq^QT- 
ment  or  busuieHs  for  gain  or  profit 
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2.  I*ws  1876-77,  102.  |  9.  conferring  an- 
thorttyapOD  the  dtyof Wihxu&cton  to  leTTtaxes 
on  all  sabjecta  liable  to  taxation  under  GonBt. 
art.  5.  §  S,  which  authorizes  the  letddature  to 
tax  trades,  professions,  fraDcfaiaes,  and  incomea, 
"and  also  on  all  other  subjects  of  taxation  od 
which  authority  to  levy  taxes  ennmemtes,"  au- 
thorizes a  tax  by  the  city  upon  the  manufacture 
and  sale  of  ice. 

S.  A  municipality  authorized  to  tax  trades, 
professions,  franchisee,  and  incomes  is  not  bound 
to  tax  them  uniformly  as  to  amount 

4.  An  act  authorizing  the  levy  of  a  tax  by 
a  city  on  a  particnlar  date  will  be  construed  as 
anthorizing  the  levy  on  that  date,  or  within  a 
reasonable  time  thereafter. 

Appeal  from  criminal  court.  New  Hanover 
-county;  Meares,  Judge. 

W.  E.  Worth  and  others  were  convicted 
of  violation  of  a  dty  ordinance,  and  aroeaL 
■Affirmed. 

3.  D.  Bellamy,  Jr.,  for  appellants.  P.  B. 
Manning  and  the  Attorn^  General,  for  the 
States 

AVERY,  J.  The  constitution  of  North 
Carolina  (article  6,  I  3)  auth<»1z8a  the  legis- 
lature to  tax  trades,  profeesicms,  franchises, 
and  Incomes.  This  power  may  be  exercised 
directly  for  state  purposes,  or  delegated  by 
statute  to  the  counties  and  towns  as  govern- 
mental agencies  in  order  to  provide  tor  mn- 
nlcW  expenses.  The  statute  (Code,  |  3800) 
empowers  cities  and  towns  to  levy  taxes  "on 
all  persona,  pnqwr^,  prlvU^es  and  subjects 
within  the  corporate  limits,  which  are  liable 
to  taxation  for  state  and  county  pnxposes." 
The  amended  dty  charter  (Laws  1876-T7,  c 
192,  I  9)  confers  authority  to  levy  taxes  on 
all  subjects  liable  to  taxation  under  section 
3,  art  5.  of  the  state  constiintion,  "and  also 
on  all  other  subjects  of  taxation  on  which 
authority  to  levy  taxes  enumerates."  The 
power  to  tax  trades,  etc.,  is  superadded  to 
the  general  authority  to  Impose  a  imifoim 
ad  valorem  tax  on  all  property.  One  of  the 
levies  made  by  the  dty  of  Wllmingtcm  is 
described  In  its  tax  ordinance  as  fdlows: 
"For  storage,  manufacture,  or  sale  ot  Ice  at 
wholesale,  with  privilege  of  retailing,  $66  per 
annum."  Does  the  power  to  tax  trades  au- 
thorize the  impodtitm  of  this  tax  on  the  de- 
fendanto  as  manafactuT«8  of  ice?  The  ap- 
peal binges  upon  the  answer  to  this  question. 
The  power  delegated  by  the  state  to  Its  po- 
litical subdivisions  must  be  exerdsed  within 
the  scope  of  a  strict  construction  of  the  lan- 
guage used  by  the  legislature,  and  especially 
must  governmental  agendes  show  authority 
■of  law  for  the  levy  of  taxes.  Cooley,  Const 
LIm.  pp.  630-638;  Sedg.  St  &  Const.  Law, 
446;  Suth.  St  Const  §  378.  But,  while  this 
principle  is  well  established,  we  do  not  think 
that  the  city  has  transcended  its  authority. 
The  word  "trade"  la  often  used  In  a  more  re- 
stricted sense  to  mean  either  the  particular 
occupation  of  a  mechanic  or  a  merchant; 
but,  where  It  is  used  In  defining  the  power 
to  tax,  its  broadest  signification  Is  given  to 
it,  and  It  Is  Interpreted  as  comprehending  not 
■only  all  who  are  engaged  In  buying  and  sell- 


ing moxrhandlse,  but  all  whose  occupation  or 
business  It  Is  to  mantifacture  and  sell  the 
products  of  thdr  plants.  It  includes  In  this 
sense  any  employment  or  biislness  embarked 
In  for  gain  or  profit  The  Nymph.  1  Snmn. 
316,  Fed.  Cas.  No.  10,388  (opinlw  by  Justice 
Story);  Bank  v.  Wilson,  3  Bxch.  DIv.  108; 
May  v.  Sloan,  101  U.  S.  231. 

We  think  that  the  city  is  empowered  by 
the  act  of  1876-77,  certainly.  If  not  by  section 
3800  of  the  Code,  to  impose  the  tax  on  manu- 
factures of  Ice.  It  would  be  "sticking,  in  the 
bark"  to  so  construe  the  law  as  to  restrict 
the  authority  to  levy  to  the  particular  date 
(June  lst>  mentioned  in  the  act  The  dty 
may  every  year,  either  on  or  within  a  rea- 
sonable time  after  the  day  mentioned,  al- 
ter, by  Increasing,  diminishing,  or  abrogat- 
ing, this  spedfic  levy  on  any  of  the  subjects 
comprehraided  under  the  terms  used  In  the 
constitution,  but  It  was  not  intended  that 
the  right  to  exercise  the  power  should  be 
limited  to  a  particular  day,  or  that  the  dty 
should  be  deprived  of  revenue  npoq  any  taxa- 
ble trade  because  the  authorities  failed  to 
formally  declare  on  the  1st  of  June  whether 
each  specific  levy  should  be  increased,  di- 
minished, or  discontinued  for  the  ensuing 
year.  We  see  no  force  In  the  suggestion 
that  the  legislature  or  the  dty,  as  a  sub- 
agency  of  the  government,  established  by  it 
Is  bound  to  tax  uniformly,  as  to  amount,  the 
different  subjects  of  taxation  comprehended 
under  the  general  description  as  '^trades,  pro- 
fessions, franchises  and  incomes.^'  It  was 
not  Intended  to  limit  the  exercise  of  a  sound 
discretion  by  compelling  the  city  authorities 
to  make  the  amounts  exacted  for  converting 
meats  Into  sausage  and  for  manufacturing 
and  selling  lee  exactiy  the  same.  No  such 
I  rule  of  uniformity  Is  prescribed  In  our  or- 
ganic law.  When  the  power  delegated  to  a 
dty  or  town  is  abused  in  this  respect,  the 
legislature  may  restrict  their  discretionary 
authority  by  fixing  a  maximum  or  mlnlmtmi 
limit  for  the  tax  on  any  or  all  of  the  sub- 
jects specifically  taxed.  .  But  they  have  not 
done  so,  and  we  see  no  evidence  or  abuse  of 
power,  if  we  had  authority  to  correct  or 
remedy  such  a  wrong.  For  the  reasons  giv- 
en, we  think  that  there  was  no  error. 


cm  N.  0.  sm 
WILMINGTON,  O.  &  B.  C.  R.  CO.  v. 
BOARD  OF  COM'RS  OF 
ONSLOW  COUNTY. 

(Supreme  Court  of  North  Carolina.    March  10, 
1S85.) 

lUlLBOAD  COHPARIBS  — HumOIPAL  AlD  BOITDS— 

Elbctionb— Ddtt  of  Commissionbm. 

1.  A  substantial  compliance  by  county  com- 
misBioners  with  Act  1885,  c.  233,  ai  amended  by 
Act  1887,  e.  89,  In  i nbmitting  to  the  vote  of  elect- 
ors of  the  CDun^  the  Question  of  subscription  of 
bonds  in  aid  of  a  railroad,  is,  in  the  absence  of 
fraud,  suffident 

2.  Where,  at  such  an  election,  a  majority  of 
the  qualified  voters  of  the  county  vote  for  the 
subscription,  it  is  the  du^  of  the  county  com* 

I  mlsaioners  to  Issue  the  bonds. 
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Appeal  from  superior  court,  Lenoir  county; 
Boykln,  Judge. 

Action  of  maadamus  by  the  Wtlmlngrton, 
Onslow  &  East  Carolina  Railroad  Company 
against  the  board  of  commissioners  of  Ons- 
low county.  From  a  Judgment  of  nonsuit, 
plalutlff  appeals.  Reversed. 

A.  M.  Waddell  and  N.  J.  Rouse,  for  appel- 
lant.  M.  DeW.  Stevenscm,  for  appellee. 

FURCHBS,  J.  This  action  Is  for  a  man- 
damus to  compel  defendant  to  Issue  to  plain- 
tiff $30,000  In  coupon  bonds,  under  an  act 
of  the  legislature  of  1SS5.  c.  283,  as  amended 
by  tbe  act  of  1887,  c.  89,  In  which  plaintiff 
contends  that  defendant  submitted  the  ques- 
tion under  said  acts  to  the  qualified  voters 
of  Onslow  county,  and  that  a  majority  of 
the  qualified  voters  of  said  county  voted 
in  favor  of  "subscrlptitm,"  thereby  author^ 
izing  and  making  it  the  duty  of  defend- 
ant to  issue  said  bonds  to  plaintiff.  This 
demand  is  resisted  upon  the  ground  that 
plaintiff  has  no  right  to  said  bonds,  and 
that  defendant  is  not  autborissed  to  Issue 
the  same;  and  defendant  alleges  that  the 
election  held  on  the  24th  day  of  January, 
1888,  was  Irregular,  In  that  the  act  of  1887 
required  said  election  to  be  held  within  40 
days,  which  was  not  done;  that  it  does  not 
appear  that  30  days'  notice  of  said  election 
was  given,  as  the  law  required;  that  a  new 
registration  was  ordered,  which  was  con- 
trary to  law,  and  therefore  void;  that  a  ma- 
jority of  the  qualified  voters  of  Onslow  coun- 
ty did  not  vote  to  Issue  said  bonds,  and,  if 
they  did  so  vote,  it  has  never  been  so  declar- 
ed by  defendants,  and  they  now  refuse  so  to 
declare,  and  to  Issue  said  bonds.  It  is  too 
clear  for  argument  that  defendant  has  uo  au- 
thority to  issue  the  bonds  demanded  in  plaln- 
tltTs  complaint,  unless  a  majority  of  the 
qualified  voters  of  Onslow  county  have  by 
their  vote  given.  In  pursnance  of  law,  author- 
ity to  defendant  to  do  so.  Const  N.  C.  art. 
7,  S  7.  And  on  the  other  hand,  It  se^s 
clear  to  us  that  If  a  majority  of  the  qualified 
voters  of  said  county,  at  an  election  held 
under  and  pursuant  to  law,  have  voted  for 
the  Issue  of  said  bonds,  then  It  is  the  duty 
of  defoidant  to  issue  the  same,  and  the 
court  win  compel  defendant  to  do  so.  Then 
it  Is  not  denied  that  the  acts  of  ISSo  and 
1887,  supra,  authorized  the  holding  of  an 
electl(»,  and  It  is  not  denied  that  an  elec- 
tlcm  was  held  under  said  acts  for  the  pur- 
pose of  determining  the  question  whether 
said  bonds  should  be  issued  or  not  This 
much  is  undisputed  ground.  But  defendant 
says,  although  this  is  true  that  said  election 
was  held  In  pursuance  of  said  acts,  It  was 
aot  held  according  to  the  requirementa  of 
said  acts;  that  said  acts  required  that  said 
election  should  be  held  within  40  days  from 
the  date  of  the  order  of  defendant  calling  the 
same,  and  this  election  was  not  held  within 
40  days  from  the  date  of  the  order  of  de- 
fendant calling  the  same,  and  Is  therefore 


void.  But  plaintiff,  in  reply  to  this,  says 
that  time  was  not  of  the  essence;  that  be- 
ing the  will  of  qualified  voters,  and  where  It 
Is  not  shown  that  there  was  fraud  or  design 
in  postponing  the  Section,  it  will  not  vitiate 
or  make  the  election  Illegal  and  void  (Board 
of  Sup'rs  of  Fulton  county  v.  Mississippi  & 
W.  R.  Co.,  21  HI.  838;  People  v.  Cook,  14  Barb. 
259;  Coles  Co.  v.  Allison,  23  III.  437);  that 
the  time  mentioned  in  the  act  was  not  man- 
datory, but  only  directoiy  (Grady  v.  Commis- 
sioners. 74  N.  O.  101).  But  defendant  says, 
if  said  election  is  not  void  for  the  reason 
that  It  was  not  held  within  the  time  men- 
tioned, there  was  a  new  registration  of  vot- 
ers ordered,  which  vitiates  and  renders  said 
election  void,  and  cites  Smith  v.  Wilmington. 
98  N.  C.  343,  4  S.  E.  489.  But,  upon  exam- 
ination of  this  case,  we  find  it  Is  put  ex- 
pressly upon  the  charter  of  Wilmington, 
which  provided  that  there  should  not  be  a 
new  registration  of  voters  ordered  oftener 
tlian  once  In  every  two  years,  and  It  was 
shown  there  tiad  already  been  one  registra- 
tion during  that  year;  while  the  general 
law  (Code,  S  2G75),  which  applies  to  the  case 
now  under  consideration,  expressly  provides 
that  the  county  commissioners  may  order 
a  new  registration  before  any  election,  and 
Chief  Justice  Smith  so  states  In  bis  dis- 
senting opinion  in  the  case  of  Smith  v.  Wil- 
mington, supra.  But  defendant  again  says 
It  is  not  shown  that  said  election  had  been 
advertised  for  30  days,  as  the  law  requires. 
But  when  defendant  admits  there  was  an 
election  held  under  defendant's  directions 
and  management  the  law  will  not  be  so  un- 
just to  defendant  as  to  presume  that  de- 
fendant did  not  perform  the  duties  required 
by  law;  but,  on  the  other  hand,  it  will  pre- 
sume It  did  Its  duty.  But  defendant  again 
says.  If  said  election  is  not  void  for  any  of 
the  reasons  above  stated,  it  was  necessary 
that  the  commissioners  should  pass  upon  and 
declare  the  result  of  said  election;  that  this 
has  never  "been  Atjae,  and  they  do  not  pro- 
pose to  do  so;  and  cite  Claybrook  v.  Com- 
missioners, 114  N.  G.  4G3,  19  S.  E.  593,  as 
authority  for  this  position.  But  upon  exam- 
inatitm  of  this  case,  we  find  that  It  holds  tliat 
If  the  commissioners  had  declared  that  a  ma- 
jority of  the  qualified  voters  of  the  town  had 
voted  for  the  subscription,  bonds  had  been 
Issued,  and  gone  Into  the  hands  of  Innocmt 
purchasers  for  value,  the  town  would  have 
been  boimd  to  pay  them,  though  in  fact  a 
majority  of  the  qualified  voters  had  not  vot- 
ed for  the  subscription.  But  It  does  not 
hold  that  because  the  commissioners  had 
not  declared  the  result  showing  that  a  ma- 
jority had  voted  for  subscriptions,  the  elec- 
tion was  void,  but  that  the  commissioners, 
having  failed  to  declare  that  a  majority  had 
voted  for  the  subscription,  left  It  an  open 
"question  for  the  jury  to  det^mlne"  upon 
the  evidence.  And  this  case  brushes  away  the 
straws,— such  as  that  the  electlMi  was  bdd 
on  the  30tb,  and  reported  on  tbe  3d;  that 
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tUey  voted  "For  subscription"  and  "Against 
uubscrlptlon,"  Instead  of  voting  "Subscrip- 
tion" and  "No  subscription,"  as  provided  in 
the  act  autboiizing  the  election;  and  tbat  tlie 
petitioners  styled  tbemselvee  "voters  and  tax- 
payers," Instead  of  "resiuents  and  taxpay- 
ers," as  provided  In  tbe  act,— and  takes  a 
broad  catholic  view  of  tbe  whole  matter, 
which  goes  to  the  merits  of  the  nmtroversy. 
Suppose,  then,  we  were  to  try  the  question 
as  to  whether  a  majorltr  ot  the  qtiallfled 
Tot«s  of  Onslow  county  voted  tot  this  sub- 
scription, what  would  neceesarily  be  the  re- 
sult? The  plaintiff,  upon  this  point,  Intro- 
duced the  fc^owlng  evidence  without  objec- 
tion: "The  record  of  tbe  officer  of  register 
of  deeds  of  Onslow  county,  showing  the  vote 
ct  the  different  precincts,  tabulated  result," 
etc.,  "of  said  election  held  on  the  24tb  of 
Jannary,  18S8,  as  follows:  'Election  Held 
21th  January,  1888,  for  Subscription  or  No 
Subscription  for  Wilmington,  Onslow  &  East 
Carolina  Railroad.  To  the  Board  of  Can- 
vassera  or  the  C3erk  of  the  Snpoior  Court  of 
Onslow  County :  Abstract  of  rotes  cast  at  an 
election  held  for,  etc.,  and  chapter  233,  Laws 
1885  [giving  returns  from  each  precinct,  ag- 
gregating, for  subscription,  935;  no  subscript 
tlon,  345;  with  registered  Toters,  1,648].' 
To  the  Board  of  CmnmlsBioners  for  Onslow 
County:  Having  opened,  canvassed,  and  ju- 
dicially determined  the  original  returns  of 
the  election  in  the  several  precincts  In  the 
county,  held  as  above  stated,  do  hereby  cer- 
tify, as  chairman  of  said  board,  that  the 
above  Is  a  true  abstract  tbereof ,  and  contains 
the  number  of  aaiA  ballots  cast  in  each  pre- 
cinct for  snbscriptlm  and  no  subscription, 
and  the  number  of  votes  given  in  said  Sec- 
tion for  said  purpose.  January  26,  ISSS. 
[Signed]  E.  L.  Frank,  Jr.,  Gbainnan  Board 
County  Canvassers.  Hill  King.  Secretary  [et 
al.].  I  herein  ceirtlfy  that  this  is  a  true 
copy  of  the  original  filed  in  the  ofQce  of  the 
clerk  of  the  superior  court  of  Onslow  county. 
North  Carolina.  [Signed]  B.  H  Frank,  Jr., 
Chairman  Board  of  Oounty  Canvassers.'  It 
is  admitted  that  s^d  election  was  held  on 
the  24th  January.  1^8."— and  tbe  defendant 
Introduced  no  testimony.  Now.  it  seems  to 
us  that  it  was  the  duty  of  the  Judge  trying 
the  case  to  have  Instructed  the  Jury,  if  they 
beUeved  the  evidence,  to  find  tbe  second 
issue,  "Tes."  This  Is  assuming  that  the 
commis^nera  bad  not  declared  the  result 
of  the  Section  of  the  24tb  of  January,  1888, 
and  that  the  case  was  being  tried  upon  the 
evidence,  under  the  law  as  declared  In  the 
case  of  Claybrook  v.  Commissioners,  supra. 
But  It  appears  to  us  tbat  a  reasonable  and 
fair  construction  of  this  evidence  shows  that 
the  vote  was  canvassed,  and  the  result  ascer- 
tained and  declared,  showing  that  a  majori- 
ty of  the  registered  voters  of  said  county 
had  voted  for  subscription,  and  that  a  ma- 
jority of  tbe  registered  voters  was  a  ma- 
jority of  the  qualified  voters  of  the  county. 
Soutberland  t.  City  of  Goldsboro,  06  N.  a 
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48,  1  S.  E.  760.  We  think  the  object  ot  all 
elections  is  to  ascertain,  fairly  and  truthful- 
ly, the  will  of  the  people,— the  qualified  vot- 
ers; that  registration,  notice  of  Sections,  p<^l 
holders,  judges,  etc.,  are  all  parts  of  the 
machinery  provided  by  law  to  aid  in  attain- 
ing the  main  object— tbe  will  of  tbe  voters, 
—and  should  not  be  used  to  defeat  the  ob 
Ject  which  thoy  were  intended  to  aid.  This 
being  80,  it  is  held  that  a  substantial  com- 
pliance with  the  formalities  of  the  statute 
is  all  the  law  require  1  Cook,  Stock  ft 
Stockh.  p.  143;  At^lsm,  T.  &  S.  F.  B.  Co. 
V.  Board  of  Oommlssioners,  21  Kan.  309. 
And  we  are  of  opinion  that  where  there  is 
no  fraud  alleged,  and  no  design  shown  on  tbe 
part  of  those  executing  the  law,  and  where 
it  appears  that  the  will  OF  the  voters  was 
fairly  taken  and  ascertained,  a  substantial 
compliance  with  the  provisions  of  the  stat- 
ute under  which  tbe  election  Is  held  Is  suffi- 
cient We  have  treated  this  case  as  if  the 
plaintiff  was  a  taxpayer,  or  some  one  Inter- 
ested In  defeating  the  result  ot  this  election; 
and  we  have  been  showing  it  would  be  valid 
against  the  attacks  of  sucb  parties.  But 
that  Is  not  the  case  here.  The  plaintiff  Is 
trying  to  sustain  its  validity,  while  the  de- 
fendant is  trying  to  defeat  the  plaintiff  by 
alleging  its  own  faults,  and  thereby  trying 
to  take  advantage  of  its  own  wrong.  How 
far  this  would  be  allowed  is  not  necessary 
toT  us  to  say  here.  And,  not  to  be  mlstm- 
derstood  by  this  observation,  we  again  re- 
p&it  what  we  have  heretofore  said:  That 
defendant  had  no  power  to  submit  the  ques- 
tion of  subscription  to  the  voters  of  Onslow 
coun^,  outside  ot  tbe  powers  given  by  tbe 
l^lslature;  and  It  had  no  power  to  issue  the 
bonds  demanded  by  plaintiff,  unless  a  ma- 
jority of  tbe  Qualified  voters  voted  for  the 
anbscriptlon.  But,  having  the  power  1»  submit 
the  question,  a  sabstantlal  compliance  with 
the  fonoalltles  of  tbe  statute  In  submitting 
the  question  to  the  peoide,  if  there  was  no 
fraud  practiced,  and  no  design  in  doing  so 
to  impose  tm  the  people  and  get  tbem  to  do 
what  they  would  not  have  done  If  there  had 
been  a  literal  compliance  with  the  terms  of 
the  statute,  tfara  a  substantial  compliance 
with  the  terms  of  the  statute  in  submitting 
tbe  question  Is  sufficient;  and.  If  a  majorl^ 
of  tbe  qualified  voters  of  the  county  voted 
tor  tbe  subscription.  It  Is  the  duty  of  de- 
fendant to  issue  the  bonds.  There  is  er- 
ror, and  the  plaintiff  is  entitled  to  have  the 
judgment  of  nonsuit  set  aside,  and  a  new 
trtaL   It  is  80  ordered. 


(U6  N.  C.  15T) 

HOOKER  V.  NICHOLS  et  al. 
(Supreme  Court  of  North  Carolina.    March  19, 
1895.) 

SasBirFS*  DSESa— PxiOtUTtBB  —  Da.TB8  ow  Reoii- 
TRI. 

Under  Act  c.  147,  provldiDg  that 

no  conveyance  of  land  shall  be  valid,  as  against 
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parchaser*  for  a  Talaable  consideration  from  the 
dODOr  or  bargainor,  bat  from  the  reinstratioa 
thereof,  a  aberiff*  deed  dalr  regiatered  takea 
precedence  of  a  similar  deed  which,  thoiish  made 
first,  was  registered  later. 

Appeal  from  snperfor  conit,  Pitt  county; 
ByDum,  Judge. 

Action  by  Oscar  Hooker  against  Nelscn 
Nichols  and  others.  From  a  Jndgment  of 
nonsnlt,  platntLfl  appeala.  AflSrmed. 

J.  B.  Moore,  for  appellant 

FAIROLOTH,  C.  J.  The  lappage  of  lotfl 
Xos.  37  and  38  In  the  schedule  of  William 
Whitehead  is  the  land  in  controTersy,  it  be- 
ing admitted  that  Whitehead's  title  was 
good,  who  was  the  Judgment  debtor.  On 
December  1,  1890,  the  sheriff,  under  execu- 
tions against  Whitehead,  sold  lot  No.  37,  and 
the  plaintiff  purchased;  and  immediately,  on 
the  same  day,  he  sold  lot  No.  38,  and  the  de- 
fendant purchased.  Each  purchaser  paid 
the  amount  of  his  bid,  and  the  sheriff  subse- 
quently executed  to  each  a  deed  for  the  lot 
purchased  by  him.  The  defendant's  deed 
was  registered  on  13th  of  December,  1890. 
and  plaintiff's  deed  was  registered  in  March, 
18S1.  After  the  sale,  and  before  tiie  defend- 
ant paid  the  sheriff,  he  (the  defendant)  was 
duly  notified  by  plaintiff  that  lot  No.  37, 
bought  by  plalntU^  covered  lot  No.  3S,  "and 
that  be  could  not  hold."  It  does  not  appear 
that  the  sheriff  or  either  of  the  parties  to 
this  action  had  knowledge  of  the  lappage 
at  the  sale.  Upon  these  facts,  found  by  the 
court  by  consent,  his  honor  held  that  plain- 
tiff could  not  recover,  and  he  took  a  non- 
suit, and  appealed. 

So  we  have  a  clear-cut  case  of  two  Inno- 
cent purchasers  of  the  same  land,  on  the 
same  for  value,  and  without  any  notice 
at  the  sale  of  any  defect  of  title  or  otherwise, 
wttb  the  second  parchaser's  deed  first  pro- 
bated and  registered.  At  common  law  and 
nntU  recmt  legislation,  the  first  purchaser 
at  a  sheriff's  sale  acquired  the  titl^  and  his 
deed,  when  registered,  related  to  the  day  of 
sale,  and  the  priority  of  liens  among  the 
creditors  did  not  affect  his  title.  Woodley 
r.  Gitllam,  07  N.  C.  237;  Ricks  Blount.  4 
Dev.  128.  The  proceeds  of  the  sale  were  ap- 
plied according  to  the  creditors*  rights.  Ran- 
daU  T.  Whiter  66  N.  C.  102.  At  an  early  day 
In  our  state  history,  r^lstratlon  laws  in 
many  respects  ttecame  necessary;  and  in 
Leggctt  T.  Bullock.  Busb.  283,  will  be  found 
a  brief  recital  of  all  such  acts,  until  recently. 
Act  1829.  c.  20,  provided  that  "no  mortgage 
or  deed  of  trust  shall  be  valid  at  law  to  pass 
any  property  as  against  creditors  and  pur- 
chasers for  valuable  consideratl<si  but  from 
the  registration  of  such  mortgage  or  deed 
of  trust"  The  words  "at  law"  In  said  act 
do  not  mean  in  a  court  of  law  only,  but  In 
all  courts.  "At  law"  is  an  expressiim,  in  a 
statute,  which  does  not  mean  merely  a  legal 
tribunal  as  dlstingufshed  from  an  equitable 
Jnrisdl*ti(«,  but  generally  our  system  of  ju- 


rispnxd^ce,  whether  legal  or  equltaUe. 
This  act  of  1829  has  beoi  now  In  force  more 
than  60  years,  and  has  been  well  understood 
by  lawyers  and  laymen,  and  was  Intended 
to  uproot  all  secret  liens,  tnurta,  mii^istered 
mortgages,  etc;  aod  tmdor  its  fwce  It  has 
be^  held  that  no  notice,  however  full  and 
formal,  will  snpply  the  place  of  registratlML 
Boblnson  v.  WUloughby,  70  N.  a  838.  See 
Code,  I  1254,  and  the  numerous  cases  there 
cited.  The  present  case  turns  on  the  con- 
stmction  of  Act  1885,  c.  147,  which  says, 
after  repealing  Code,  |  124S,  tiiat  "no  con- 
veyance of  land,  nor  contract  to  convey  or 
lease  of  land  for  more  than  three  years,  shall 
be  valid  to  pass  any  property,  as  against 
creditors  or  purchasers  tor  a  valuaUe  codt 
sldoatton  from  the  donw,  twrgaloOT  or  le»- 
sor,  but  tram  the  reglstiaUon  thereof  wlQiln 
the  county  where  the  land  lleth,"  etc.  It 
win  be  noted  that  the  effective  words  of  this 
act  are  Identical  in  snbstaoce  with  aecthm 
12:>ft  of  the  Code;  and  we  are  driven  to  the 
conclusion  that  the  legislature,  with  full 
knowledge  of  the  meaning  and  effect  of  th« 
said  act  of  182^  tntoided  to  apply  the  same 
rule  to  all  conveyances  of  land  as  declared 
in  the  late  act  of  1885,  c.  147.  and  we  must 
give  the  same  ellfect  to  it  This  view  has 
beoi  hAd  and  recognised  by  tUs  court  In 
Maddox  v.  Arp.  114  N.  a  585,  19  &  B.  065; 
Qulnnerly  v.  Qnlnnerly,  114  N.  a  145,  19  & 
B.  90;  Allen  v.  Bolen.  114  N.  O.  500,  18  8. 
B.  964;  and  in  Barber  t.  Wadswortfa,  115  N. 
G.  29.  ao  S.  E.  17&  In  sni^ort  of  tlie  above 
conclusion  Is  the  rule  that  whoi  the  equities 
are  equal,  the  legal  title  controls.  His  hon- 
or's intimation  that  the  plaintiff  could  not 
recover  was  agreeable  to  law.   No  ecror. 


(Haa.<M> 

SHARP  ▼.  HICKS  et  al. 
<Supreme  Court  of  Oeor^    July  16,  18&1.) 
EXKCUTioH  —  Claims  of  Thikd  Pebsokb  ~  Sbpa- 

KATE  TaiALB  —  BVIDSNCB  —  TSBTIMONT  OF  Dl- 
CBISID  WiTXBSS— FkACDCLBNT  CoMTBTAMCXa. 

1.  Where  a  husband  and  wife  filed  a  joint 

claim  to  laud  which  had  been  levied  uptm,  and 
the  court  thereafter  allowed  each  to  file  ao 
amendment,  alleging  ownership  of  au  undivided 
half  of  the  land,  and  passed  an  order  reciting 
that  these  amendments  were  allowed  "so  as  to 
•tand  as  separate  claims,  each  for  one  undivided 
half  interest  in  the  property,"  and  no  exceptions 
pendente  lite  were  filed  and  allowed,  it  was  too 
late,  12  mouths  afterwards,  to  more  to  dismiss 
the  original  daim  affidavit  or  the  amendments 
to  the  same,  it  not  appearing  that  the  motion  to 
dismiss  was  based  upon  any  alleged  Inapplicabil- 
ity or  inaQffi<Menc7  of  the  claim  bond  relativdj 
to  the  olflim  aa  nmended. 

2.  In  view  of  the  above-recited  cffder,  there 
v  ns  no  error  in  ordering,  over  objection  of  plain- 
tiff's counsel,  a  triai  of  uie  claim  of  the  husband 
separately  from  that  of  the  wife. 

3.  There  was  uo  error  in  rejecting  evidence 
of  declarations  alleged  to  hare  been  made  by  the 
grantor,  before  conveying  to  the  claimant  and 
his  wife  the  land  in  dispute,  to  the  effect  that  the 
grantor  tiad  given  one-half  or  all  of  the  land  to 
his  daughter,  the  claimant's  wife;  it  being 
Htrougly  luferential  from  the  evidence  as  a  whole 
that,  at  the  times  these  alleged  dcclarationa  wm 
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made,  the  dalmant  and  his  wife  were  fn  posses- 
sioD  of  the  property,  and  that  the  grantor  was 
not,  and  there  oeii^  do  clear  and  potitiTe  evi- 
dence lhat  the  latter  was  In  posseadm  at  any 
of  the  times  when  the  alleged  declarations  were 
made,  and  the  conveyance  re(dting  a  Taloable 
consideration,  and  not  purporting  to  be  founded 
in  whole  or  in  part  upon  any  other. 

4.  A  deceased  witness,  whose  testimony  was 
taken  on  a  former  trial,  and  is  reprodnced 
thronKh  another  witness  who  heard  it,  and  is 
thus  before  the  jury  on  a  present  trial  of  the 
same  case,  cannot  be  impeached  by  contradict- 
ory statements  made  by  the  deceased  witness 
before  be  testified,  no  foundation  for  sncb  tm- 
pcachment  having  been  laid  by  interrogating  him 
as  to  such  statements. 

5.  Where  one  honestly  and  in  good  f^th 
parchased  property  from  another  who  was  at 
the  time  in  failing  circumstances,  the  mere  fact 
that  the  consideration  paid  tor  the  properly  was 
inadequate  would  not  authorize  a  creditor  of  the 
vendor,  who  afterwards  obtained  judgment 
against  the  latter,  to  subject  the  property  to  the 
satisfaction  of  his  indgment  by  tendering,  after 
a  levy  upon  the  whole,  and  pending  the  trial  of 
an  ordinary  claim  case,  the  price  the  claimant 
had  paid  for  the  property. 

0.  Where  a  conveyance  is  attacked  by  a 
creditor  of  the  grantor;  as  fraudulent,  and  the 
claimant,  his  son-in-law,  stands  upon  a  convey- 
ance purporting  to  be  made  to  him  as  a  purchaser 
for  value,  evidence  tending  to  show  that  the 
grantor  was  liable,  at  the  date  of  the  convey- 
ance, as  anzety  upon  a  tax  collector's  bond,  and 
that  an  execution  for  a  large  amount  was,  after 
the  conveyance,  issued  thereon  by  the  comptrol- 
ler eeneral  against  him,  together  with  his  prin- 
dpal  and  co-surety,  is  material;  and  the  execu- 
tion is  admissible  as  prima  facie  evidence  of 
the  liability. 

7.  After  the  loss  of  account  books  in  which 
the  claimant  kept  accounts  against  his  vendor  of 
the  land  in  controversy,  evidence  that  the  ac- 
counts were  still  open  on  the  books  until  the 

S resent  controversy  nad  arisen  was  relevant  evi- 
ence  upon  the  question  whether  the  land  was 
paid  for  in  whole  or  in  part  by  extinguishing  the 
accounts:  and,  the  fact  whetiier  the  accounts 
remained  Open  or  were  closed  or  credited  not  ap- 
pearing from  an  abstract  of  the  books  preserved 
and  put  in  evidence,  it  was  error  to  exclude  the 
offered  testimony  of  the  actual  condition  of  the 
accounts  on  the  books  in  tills  respect. 

8.  The  requests  to  charge,  so  far  as  legal 
and  pertinMit,  were  covered  by  the  general 
charge  of  the  court;  the  charge  excepted  to  was 
substantially  correct;  and  there  was  no  impro- 
priety in  the  conduct  of  court  or  couuBel  of  which 
complaint  is  made  In  the  motion  for  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Newton  county; 
R.  H.  Clark,  Judge. 

To  property  levied  on  under  execution  In 
favor  of  W.  H.  Sharp  against  one  Turner, 
T.  W.  Hicks  and  another  interposed  a  claim 
of  ownership.  There  was  Judgment  for 
claimants,  and  plaintiff  brings  error.  Re- 
versed. 

The  following  Is  the  official  rep<Ht: 
An  execution  in  faror  of  Sharp  against 
Turner  was  levied  upon  certain  land,  known 
as  the  "Oak  HIU  Place,"  containing  100  acres. 
HIckg  and  his  wife  iqterposed  a  Joint  claim, 
and  gave  a  joint  claim  bond.  A  jnry  found 
an  undivided  half  interest  in  the  property 
subject,  and  the  other  not  subject  PlatntiCf 
and  claimants  made  motions  for  new  trial, 
both  of  which  were  overruled,  and  both 
«lde8  excepted.  This  court  reversed  the  rul- 
ing of  the  court  below,  deaylng  the  motion 
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made  by  daimants,  and  afflnned,  with  direc- 
tions, the  ruling  upon  the  motion  made  by 
plaintiff.  88  Gte.  811, 16  S.  S.  314.  The  dl- 
recttona  were  that  the  whole  oise  be  tried 
over  again,  because  of  errors  complained  of 
in  tbe  bill  of  exceptlona  of  claimants.  The 
case  coming  on  again  in  tbe  court  below,  the 
court  allowed  claimants  to  amend  their 
claim  affidavit,  by  allowing  "SltkB  to  make 
affidavit  dalming  one-half  undivided  interest 
in  the  propoty,  and  Urs.  Hicks  to  make  affi- 
davit claiming  the  other  undivided  half,  and 
ordered  Uie  trial  of  the  case  of  Hicks  sep- 
arate tnm  that  of  Mrs.  Hicks.  There  was 
a  verdict  finding  the  undlvldM  half  claimed 
by  Hicks  not  subject,  and,  the  motion  for 
new  tilal  made  by  plaintiff  b^ng  overruled, 
he  excepted.  Upon  the  trial  the  following 
appeared,  among  other  things:  On  Dec«n- 
ber  29,  1882,  Turner  made  a  mortgage  to 
Sharp  of  the  Oak  Hill  place  and  other  prop- 
erty, to  secure  payment  of  a  note  for  $1,0S0. 
The  mortgage  and  note  were  drawn  by  LlV' 
ingston,  and  executed  In  tbe  presence  of  Liv- 
ingston. There  was  a  judgment  of  foreclo- 
sure of  the  mortgage,  and  levy  of  execution 
issntng  therefrom  made  on  the  Oak  Hill 
place,  which  levy  was  afterwards  dismissed. 
Sharp  obtained  common-law  judgment  In 
September,  1888,  execution  issuing  from 
which  was  levied  on  the  Oak  HIU  place,  and 
claim  Interposed  by  Hicks  and  wife.  In  1881 
and  following  years.  Turner  was  largely  In- 
debted. Turner  bought  the  Oak  Hill  place 
in  1877,  for  $1,025.  Hicks  gave  in  the  Oak 
Hill  place  for  taxes  in  1884,  at  a  valuation  of 
¥1,000.  In  1880  (ff  1881,  Almand  loaned  Tur^ 
ner  $900,  and,  to  secure  this  loon.  Turner 
made  htm  a  deed  to  the  Oak  HUl  plac&  T. 
M.  and  T.  W.  Hicks  were  not  known  In  this 
transaction.  Afterwards  Turner  gave  Al- 
mand $1,000  in  notes  on  T.  M.  Hicks,  and  a 
deed  to  200  acres  of  land,  and  Almand  re- 
conveyed  to  him  the  Oak  HIU  place.  Wit- 
nesses considered  Turner  solvent  In  1883  and 
1884,  and  one  of  tbem  C(Hisldered  him  solvent 
up  to  1886.  Various  witnesses  valued  the 
Oak  Hill  place,  from  1882  to  1886,  at  from 
$1,200  to  $1,600.  The  dwellings,  store,  and 
fences  on  the  place  were  badly  in  need  of  re- 
pairs In  1880.  The  place  would  hare  sold  for 
more  than  $500  at  shHrlffs  sale  at  any  time 
since  1679.  The  place  was  in  bad  repair  In 
1882,  and  Hlcks  Improved  It;  but,  a  witness 
testified,  the  place  was  worth  $1,000  to  $1,- 
200  before  any  Improvements  were  put  there. 
In  1882  or  1883  a  witness  pr<^oBed  to  buy  a 
strip  of  the  place  from  Hlcks,  and  Hicks  re- 
fused to  sell  it,  giving  as  a  reason  that  Turner 
had  given  Delia,  Hick's  wife,  half  of  the 
place  the  store  was  on,  and  he  (Hicks)  had 
bought  the  other  half  for  $500.  Turner  Is 
fatber-in-Iaw  of  Hicks.  Sharp  testified  that 
In  1882  Turner  owned  and  controlled  the 
place;  that  Hicks  said  he  was  staying  in  the 
store  and  working  for  Turner,  for  $200,  In 
1881  and  1882;  that  In  April,  1886, Hlcks  asked 
blm  If  be  had  a  mortgage  against  the  Oak 
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HUl  place,  and,  on  Sharp  saying  tae  had, 
asked  Sharp  If  It  had  been  recorded,  and 
when  Sharp  replied,  "No"  (the  mortgage  was 
recorded  May  3,  1886),  remarked  that  Sharp 
had  slept  over  his  Interest  In  not  having  It 
recorded.  Sharp  replied  that  he  went  by 
what  Livingston  told  him,  and  perhaps  Liv- 
ingston had  made  a  mistake  or  did  not  know. 
Hicks  replied  that  he  had  beard  there  were 
papers  against  the  place  before  he  bought  It, 
and  he  got  Livingston  to  go  through  the  or- 
dinary's office,  and  examine  the  records,  and 
they  found  nothing,  and  he  bought  it  He 
professed  to  be  an  innocent  purchaser,  and 
expected  to  hold  it.  He  said  be  asked  C. 
W.  Turner  and  his  uncle  P.  W.  Turner  and 
Livingston  about  it,  and  they  told  him  there 
were  no  papers  against  It  The  deed  from 
Turner  to  Hicks  and  wife  conveying  the  Oak 
Hill  place  was  dated  March  29,  1884,  and  re- 
corded April  30,  1886.  The  consideration  re- 
cited therein  was  $500.  There  was  evidence 
for  claimant  to  the  effect  that  no  part  of  the 
place  was  given  to  Hicks  and  his  wife,  but 
that  Hicks  bought  It  straight  out,  and  the  deed 
was  made  to  both  because  Mrs.  Hicks  helped 
to  pay  for  It;  that  she  attended  to  the  store, 
and  her  husband  worked  in  the  field,  and  by 
that  means  they  paid  (or  It;  that  the  place 
was  reasonably  worth,  in  1882,  1883,  and 
1884,  ^  or  f  6  an  acre,  and  was  in  bad  re- 
pair; that  Turner  was  regarded  as  iiiolvent 
until  1886.  A  witness  testified  that  he 
thought  the  place  was  reasonably  worth  $7 
or  $8  an  acre  in  1883  and  1884,  and  regarded 
Turner  as  perfectly  good  In  1883  and  1884, 
and  until  1885,  when  some  notes  were  placed 
in  bis  hands  for  collection.  LivlD;;ston  tes- 
tified, among  other  things:  That  Turner  is 
now  dead.  That  Turner  testified  on  the  trial 
of  the  other  case  that  he  was  worth  in  1883 
and  1884,  above  all  his  Indebtedness,  after 
he  had  sold  the  place  to  Hicks,  from  $200 
to  $2,000;  that  he  sold  the  place  right  out 
to  Hicks,  and  no  part  of  it  was  given  to  his 
daughter;  that  he  asked  Sharp  if  he  might 
sell  the  place  to  Hicks,  as  Sharp  bad  n  mort- 
gage on  It;  that  he  could  not  have  sold  the 
place  for  cash  for  more  than  $500,  and  tiad 
sold  It  for  a  little  less  to  Hicks  than  he 
would  have  sold  it  to  any  one  else,  because 
Hicks  was  his  son-in-law.  That  witness 
never  heard  of  the  solvency  of  Turner  being 
questioned  until  after  1884,  etc.  The  claim- 
ant testified,  among  other  things,  that  he  had 
no  information  of  Turner  b^ng  embarrassed 
until  1880;  that  he  had  no  knowledge  of  the 
Sharp  debt  until  1886;  that  be  made  the 
trade  for  the  place  In  April  or  May,  1883; 
that  the  place  was  then  In  bad  shape,  and, 
as  soon  as  he  bought  it,  went  to  wotk.  and 
Improved  it;  tliat,  at  the  time  they  traded. 
Turner  owed  him  $50  on  a  salary  Turner 
had  been  paying  him  previously,  and  he  imld 
Turner  cash  along,  and  Turner  traded  with 
him  some  in  the  store;  that  he  gave  no 
notes  for  the  land  until  Turner  made  him  the 
deed,  in  1S81;  that  be  was  due  Tomer  $70, 


and  gave  Turner  dnebill  for  that;  that  he 
(claimant)  drew  the  deed,  and  put  his  wife's 
name  in  It,  on  his  own  account;  that  she  clerk- 
ed In  the  little  store  while  he  worked  in  the 
field,  and  that  Is  where  they  made  the  money 
and  paid  for  it.  He  denied  saying  that  any 
part  of  the  property  was  given  to  his  wife. 

The  motion  t<x  new  trial  contained  the 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  Also,  because  the  court 
erred  In  allowing  claimants  to  amend  their 
claim  affidavit,  and  In  permittii^;  claimants 
to  make  two  separate  affidavits  of  amend- 
ment to  the  original  affidavit,  as  set  forth 
above,  over  objections  of  plaintiff.  The  or- 
der allowing  the  amendment  recites  that  it 
waa  allowed  after  submitting  the  amend- 
ment to  counsel  for  plaintiff.  Error  in  re- 
fusing to  dismiss  the  affidavits  so  amended, 
and  also  in  refusing  to  dismiss  the  joint  af- 
fidavit with  the  amended  affidavits,  on  mo- 
tion of  plaintiff's  counsel,  because,  when  the 
claim  affidavit  was  so  amended,  the  claim 
bond  made  on  the  original  claim  affidavit ' 
fell  or  became  inoperative  against  the  se- 
curities on  that  bond,  and  they  were  dis- 
charged, and  there  was  no  new  bond  given 
with  the  new  or  amended  affidavits,  and 
they  should  be  dismissed,  the  securities  not 
having  ratified  the  bond  with  theamendment. 
Error  in  ordering  the  trial  of  the  case  of 
Hicks  separate  from  that  of  Mrs.  Hides, 
over  objecticm  of  plaintifTs  counsel.  Error 
in  ruling  out  the  following  evidence  of  W. 
S.  Veal:  "I  heard  C.  W.  Turner  in  Decem- 
ber, 1882,  or  about  a  yeai-  after  Turner  made 
me  a  deed,  say  that  he  had  given  one-half 
of  the  Oak  Hill  place  to  his  daughter  Mary 
V.  Hicks,  and  had  sold  the  other  half  to 
his  son-in-law  Thomas  W.  Hicks."  Error  in 
ruling  out  evidence  of  James  A.  Parker  of- 
fered by  plaintiff:  "I  lived  about  two  miles 
from  the  Oak  Hill  place  in  '82,  '83,  and  '84. 
and  stiil  live  at  same  place.  Have  known 
the  Oak  Hill  property  33  or  34  years.  TMnk 
It  was  worth  $10  per  acre  In  1S81,  and  $12 
in  1885.  I  had  conversation  with  0.  W. 
Turner  in  1881,  with  reference  to  building 
church  on  the  Oak  Hill  place,  and  in  the 
conversation  he  stated  that  he  had  given  the 
Uak  Hill  property  to  his  daughter  In  18S1. 
T.  W.  Hicks  was  In  possession.  Hicks  has 
improved  the  place.  Neither  Hlt^s  nor  his 
wife  was  present  during  conversation  with 
IHimer."  Movant  aWegea  that  this  evld^ce 
was  admissible  to  contradict  O.  W.  Turner, 
"and  sworn  by  Livingston,"  and  as  to  say- 
ings of  Turner  which  are  In  proof.  Errw  in 
ruling  out  evidence  of  R.  L.  Griffin,  when 
offered  by  plaintlCE:  "I  bad  a  conversation 
with  C.  W.  Turner  abmit  Oak  Hill  placa  I 
went  to  Turner  In  1831,  in  December,  to 
lease  the  place  from  him.  He  said  he  had 
given  it  to  Delia,  T.  W.  Hicks'  wife,  but 
would  see  her,  and  find  oat  If  he  could  get 
It  from  her.  In  February  or  March.  1882.  he 
wrote  me  tliat  be  had  seen  Delia,  and  could 
not  get  It.  I  have  searched  tot  the  letter, 


Digitized  by  Google 


SHARP  «.  HICKS. 


211 


and  cannot  find  It  Neither  Hicks  nor  bia 
wife  was  present  at  the  conTersatlon,  and 
no  ime  was  present,  bo  far  as  I  remember, 
but  Turner  and  myself.  I  don't  know 
whether  Hicks  was  livlag  there  or  not  at 
that  time,  but  my  best  recollection  Is  that 
he  was.  I  have  stated,  In  substance,  all 
the  conversation  with  Turner."  Movant  al- 
leges that  the  exclusion  of  this  evidence  was 
error  because  in  rebuttal  of  what  Livlngst(Hi 
swore  Turner  testified  on  former  trial  and 
the  sayinss  of  Tum^,  defendant,  when  In 
possession.  Error  In  refusing  to  let  plaintiff  In 
11.  fa,  read  to  the  Jury  the  plea  of  tender  by 
plaintiff,  and  also  In  refusing  to  allow  plain- 
tiff's counsel  to  show  by  plaintiff  that  he 
tiled  the  plea  at  the  first  term  of  the  court 
to  which  the  claim  was  filed,  and  tendered 
the  $500  to  claimants  in  open  court,  and  had 
the  $500  ready  to  pay  over  to  them  ever 
since  the  tender  at  the  first  term,  and  now 
has  it  ready  to  pay  over  to  them,  to  save 
them  harmless.  The  plea  was:  "Even  !f 
the  property  levied  on  was  purchased  in 
good  faith,  the  consideration  for  the  same, 
to  wit,  $500,  was  greatly  inadequate,  and 
plaintiff  now  brings  into  court  and  tenders 
to  claimant  said  $500,  the  amount  claimed 
to  have  been  paid  defendant  for  the  prop- 
erty, and  asks  that  said  property  may  be 
held  subject  to  sale  under  his  fl.  fa.  on  said 
Inadequacy  of  consideration."  Error  in  rul- 
ing out  the  tax  fi.  fas.  of  1883  and  1S&4,  for 
$3,0U0,  against  Langly,  defaulting  tax  col- 
lector of  Newton  county,  and  I*  F.  Living- 
ston, C.  W.  Turner,  securities  on  his  bond, 
when  tendered  in  evidence  by  plaintiff. 
These  fl.  fas.  are  not  set  out  In  the  moticHi, 
nor  attached  thereto,  and  are  no  further 
described  than  as  above  stated.  Error  in 
rejecting  the  following  evidence  of  plaintiff 
when  offered  by  him:  "The  accounts  of  T. 
W.  Hicks  and  C.  W.  Turner  on  the  books 
kept  by  Hicks  the  years  1881,  1882,  1883, 
naa  were  standing  open  and  unsettled  on 
the  books."  In  a  note  to  this  groimd  the 
Judge  states:  "The  testimony  was  rejected 
because  the  book  was  in  evidence  on  first 
trial,  and  has  been  lost  since;  but  what  the 
book,  showed  was  placed  in  the  brief  of  evi- 
dMice,.  and,  because  of  the  loss  of  the  book 
since,  the  brief  of  evidence  on  that  point 
had  been  heard  in  evidence  on  the  trial.'' 
Enor  In  allowing  the  following  remarks 
made  by  Judge  Boynton,  counsel  for  claim- 
ant, before  and  in  the  presence  of  the  Jury, 
and  also  the  following  remark  of  the  coort, 
made,  before  and  in  the  presence  of  the  Jury: 
Plaintiff's  counsel  aakei  Um:  "Yon  ten* 
dered  Mr.  Hldts  and  bis  counsel  on  the 
other  Bide  $5O0,  the  amount  he  paid  for  the 
land?  A.  Yes,  sir.  Q.  Yon  have  been 
ready  to  pay  It  ever  slnoe?  By  Judge  Boyn- 
ton: We  object  to  ttalB.  The  only  question 
here  is.  Is  tbft  propcn^  subject  or  not  sub- 
ject? The  gentlemen  cannot  buy  Mr.  Hicks* 
property  without  bis  consent  By  the  Court: 
1  don't  think  you  are  entitled  to  make  that 


proof.  If  It  Is  an  dement  in  the  case,  It 
can  be  put  In  the  verdict"  Error  in  falling 
and  refusing  to  charge  on  the  subject  of  the 
tender  of  $500.  Error  in  refusing  to  give 
the  following  written  charge,  requested  by 
plaintiff:  "If  you  believe  the  evidence  that 
the  defendant  and  0.  W.  Turner  sold  the 
property  in  dispute,  and  made  a  deed  to  the 
same  to  the  claimant  T.  W.  Hicks,  for  the 
purpose  of  defrauding,  delaying,  or  hinder- 
ing his  creditors,  and  T.  W.  Hicks  had  no- 
tice of  such  Intention,  or  reasonable  ground 
for  suspecting  such  intention,  then  such 
deed  would  be  void  as  to  O.  W.  Turner's 
creditors;  and,  if  the  plaintiff  In  fi.  fa.  was 
at  the  time  one  of  his  creditors,  you  would 
be  authorized  to  find  the  property  subject  to 
the  plaintiff's  fl.  fa."  '*If  you  believe  from 
the  evidence  that  the  price  claimed  to  have 
been  paid  for  the  property  in  dispute  was 
so  grossly  Inadequate  as,  combined  with 
other  circumstances,  would  amount  to  fraud, 
then  the  contract  of  such  sale  would  have 
been  void  as  to  C.  W.  Tamer's  creditors; 
and,  if  the  plaintiff  In  fl.  fa.  was  at  the  time 
one  of  Turner's  creditors,  the  transaction 
would  have  been  void  as  to  the  plaintiff  in 
fl.  fa.,  and  you  would  be  authorized  to  find 
the  property  subject  to  the  plaintiff's  fl. 
fa."  "If  you  believe  from  the  evidence  that 
T.  W.  Hicks  purchased  the  property  in  dis- 
pute in  good  faith  fi-om  the  defendant,  C.  W. 
Turner,  and  paid  Turner  for  it,  and  that  the 
price  paid  for  It  was  an  inadequate  one, 
and  that  Turner  was  at  the  time  In  failing 
circumstances,  and  that  at  the  time  the 
plaintiff.  W.  H.  Sharp,  was  one  of  Turner's 
creditors,  then  you  would  be  authorized  to 
find  the  property  subject  to  the  plaintiff's 
fl.  fa.,  to  the  extent  of  the  difference  be- 
tween the  actual  value  of  the  property  at 
the  time  of  the  purchase  and  the  amount 
paid  by  Hicks  for  It;  and,  if  you  should 
so  And,  you  will  state  in  your  verdict  the 
amount  of  this  difference."  "Fraud  voids 
all  contracts,  and  whilst  fraud  may  not  be 
presumed,  being  in  itself  subtle,  slight  cir- 
cumstiiDces  may  be  sufficient  to  carry  con- 
viction of  Its  existence.  When  a  person  who 
is  in  debt  disposes  of  his  property,  and  the 
transaction  Is  attacked  by  his  creditors  on 
the  ground  of  Its  being  fraudulent,  the  al- 
leged fraud  may  be  established  by  various 
circumstances,  such  as  the  insolvency  of  the 
debtor  at  the  time,  grossly  Inadequate  con- 
sideration or  price  paid  the  debtor  for  the 
pn^erty,  when  the  sale  is  out  of  the  usual 
course  of  business,  an  unnsual  mode  of  pay- 
ment, false  redtalB  of  the  consideration  of 
the  alleged  sale  of  the  property,  and  near 
relationship  of  tibe  parties  concerned  In  the 
transaction."  In  a  note,  the  Judge  stateB 
ttuLt  the  request  was  not  given  unless  em- 
braced In  the  general  charge.  Error  In 
charging:  "The  existence  of  fraud,  gentle- 
men, makes  all  contracts  void  when  estab- 
lished by  proof  to  the  satisfactUm  of  the 
Jury,  But  fraud  cannot  be  presomed;  it 
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must  be  proved.  And  yet,  fraud  being  In 
Ita  nature  subtle,  sligbt  circumstance  may 
be  sufficient  to  prove  its  existence.  Now, 
tbat  is  the  rule  wlilcta  covers  all  transactions 
oC  fraud,  and  which  covers  this  transaction 
upon  the  question  of  fraud.  Another  Is 
where  there  is  a  near  relation  a  party  to 
It  Now,  then.  It  is  claimed  here  that  this 
being  a  contract  or  sale  to  a  near  relation, 
that  it  is  a  badge  of  fraud.  My  understand- 
ing of  the  law,  as  pronounced  by  the  su- 
preme court  in  this  case,  is  tbat  If  tliere  are 
other  badges  of  fraud  besides  the  matter  of 
relationship,  which  require  explanation,  then 
the  transaction  for  this  cause  should  be 
more  closely  scrntinized.  Now,  it  is  for  you 
to  determine  whether  there  are  badges  of 
fraud  which  require  to  be  passed  upon  in  ad- 
dition to  the  fact  of  the  parties  being  close- 
ly related.  If  you  do  not  think  there  are 
badges,  why  you  will  not  do  so.  If  you 
think  there  are,  then  you  must  examine  the 
transaction  closely."  Movant  alleges  that 
the  court  should  have  stated  what  are 
badges  of  fraud,  and  then  left  the  Jury  to 
determine  if  any  such  were  proved. 

O.  W.  Gleatm  and  Gapers  Dickson,  for 
plaintiff  in  error.  Jaa.  8.  Boynton  and  B. 
F.  Edwards,  for  defendants  In  error. 

PEE  OUBIAM.  Judgment  reversed. 


(93  Oa.  m 

BALDWIN  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  Georgia.   April  9,  1894.) 

Action  against  Tblegkaph  Coicpakt  — Faildrb 
TO  Transhit  MBsaAOB— Damaobs— Loss  OF  Eh- 

PLOTHBRT  —  AMBXDMBIIV  DbCUKATIOK  — 

Ulaim  voh  Pbsaltt. 

1.  Where  one,  bavins  an  offer  of  employ- 
ment at  a  specific  compensation  per  month,  prop- 
erly delivei^  to  a  telegraph  company  for  trans- 
ntuBion  a  message  accepting  the  offer,  failure  of 
the  company  to  transmit  and  deliver  the  message, 
in  conscQuence  of  which  the  offer  expired  by  rea- 
son of  nonacceptance  within  the  time  limited 
in  its  terms,  and  thus  the  opportunity  of  employ- 
ment was  lost,  the  sender  of  the  message  may  re- 
cover of  the  company  for  its  breach  of  duty 
sncb  damages  as  he  actually  sustained  by  reason 
of  the  failure  to  ttansmit  and  deliver  his  message 
of  acceptance.  Prima  fade  tudi  offer  of  em- 
ployment would  cover  the  term  of  at  least  one 
month,  and  if  he  remained  unemiiloyed  for  that 
length  of  time,  and  could  not  obtain  employment 
elsewhere,  he  would  be  entitled  to  recover  at 
least  one  month's  wages. 

2.  The  penalty  provided  by  statute  for  fail- 
ure to  transmit  and  deliver  messages  promptly 
is  a  separate  and  distinct  cause  of  action  from 
the  damages  recoverable  under  the  general  law 
for  like  defaalt;  and,  while  the  statate  allows 
both  canses  to  be  joined  in  the  same  action,  there 
is  no  authority,  where  one  is  omitted,  for  intro- 
ducing it  by  way  of  amendment  to  the  declara- 
tion pending  the  actiim. 

(SyUabuB  by  the  Coart) 

Error  from  superior  court,  Talbot  conntj; 
W.  B.  Butt,  Judge. 

Action  by  J.  R.  Baldwin  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Revo'sed. 


J.  J.  Bull,  for  plaintiff  In  error.  Gnstla» 
Guerry  &  Hall,  for  defendant  in  error. 

SIMMONS,  J.  The  plaintiff  sued  the  tele- 
graph company  for  J2,000  damages  on  ac- 
count of  the  neglect  and  refusal  of  its  agent 
to  transmit  a  message  from  the  plaintiff  ac- 
cepting a  situation  which  had  been  offered 
him,  in  consequence  of  which  he  failed  to 
obtain  the  situation;  and  for  $50  on  account 
of  expenses  and  time  lost  In  going  to  obtain 
It  The  declaration  alleges  tbat  on  the  3d 
of  July,  1892,  the  plaintiff  received  a  mes- 
sage from  W.  B.  Martin,  a  conductor  in  the 
employ  of  the  Central  Railroad  &  Banking 
Company,  that,  if  he  would  come  to  Macon 
at  once,  Martin  would  give  him  a  position 
on  his  train  as  flagman  at  a  salary  of  $45 
per  month,  and  for  plaintiff  to  notify  Mar- 
tin of  his  acceptance  of  the  offer  or  come 
to  Macon  Immediately.  Plaintiff  was  out  of 
employment,  and  was  needing  and  seeking 
a  position  on  the  railroad,  as  he  had  some  ex- 
perience as  a  flagman  on  a  railroad  train; 
and  on  Monday,  July  4,  1892,  he  wrote  a 
telegraphic  message  directed  to  W.  E.  Mar- 
tin at  Macon,  Oa.,  notifying  htm  of  his  ac- 
ceptance, and  that  he  would  come  to  Macon 
by  tbe  first  train,  which  message,  on  the 
same  day,  about  tialf  past  9  o'clock  a.  m., 
was  delivered  to  J.  A.  Potlce,  an  authorized 
agent  of  the  defendant,  at  ita  ofQce  at  Bos- 
tidc,  Oa.,  a  station  on  the  Southwestern  Di- 
vision of  the  Central  Railroad,  with  instruc- 
tions to  transmit  the  same  by  the  wires  of 
the  defendant  to  W.  E.  Martin  Immediately, 
Martin  being  at  Macon,  Ga.  Tbe  message 
was  received  by  Potlce  while  in  the  office 
of  the  defendant,  and  during  the  hours  the 
office  was  open  for  receiving  and  transmit- 
ting messages  over  Its  line.  Potlce  willfully 
neglected  and  refused  to  transmit  the  mes- 
sage to  Martin,  who,  falling  to  receive  it, 
and  expecting  to  hear  from  plaintiff,  after 
holding  the  place  open  for  him  until  late 
Monday  evening,  July  4,  1892,  gave  tbe  place 
offered  plaintiff  to  another  person.  There 
was  only  one  passenger  train  a  day  from 
Columbus  to  Macon  on  the  Central  Railroad, 
there  lieing  no  other  nearer  and  convenient 
way  for  him  to  reach  Macon,  and  said  train 
arrived  at  Bostick  about  0  o'clock  p.  m.  He 
went  to  Bostick  tbe  same  day,  arriving  there 
about  5  o'clock  p.  m.,  to  take  the  train,  and 
Inquire  of  Potlce  If  he  had  sent  the  message 
to  Martin,  when  he  was  informed  by  Potlce 
that  be  bad  not,  as  he  "did  not  think  Bfartln 
was  In  Macon."  Said  agent  failed  and  re- 
fused to  notify  plaintiff  that  he  would  not 
aend  tbe  message  after  receiving  it,  and  yet 
be  had  ample  opportunity  to  do  so,  w  to  re- 
turn the  mesKige  to  plaintiff.  Nererthelesa 
plaintiff  took  the  train  to  Hacon,  and  Im- 
mediately on  his  arrival  saw  Hortln,  who  In- 
formed htm  that,  in  consequence  of  not  re- 
ceiving a  message  accepting  the  poaltton 
during  the  day,  he  had  given  tbe  position  to 
anoth«:  person,  but  tbat  If  he  bad  receired 
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plaintiffs  message  be  woald  have  held  tbe 
place  for  plaintiff  until  he  arrived  in  Macon. 
The  salary  of  flagman  is  worth  (45  p» 
month,  and  plaintiff  would  have  received 
that  salary,  and  could  have  kept  his  po- 
sition aa  long  as  he  discharged  his  duties 
faithfully;  and  plaintiff  lost  the  position  of- 
fered him  by  the  wrongful  and  fraudulent 
acts  of  the  defendant's  agent  in  not  trans- 
mitting the  message,  or  In  not  notifying  him 
at  the  time  it  was  delivered  that  he  would 
not  transmit  It  Plaintiff  is  still  out  ol  em- 
ploymoLt,  and  unable  to  secure  a  position, 
although  he  has  tried  repeatedly.  The  dec- 
laration was  filed  August  16,  1892.  The  de- 
fendant demurred  to  so  much  of  the  declara- 
tion as  sought  to  recover  damages  from  ftiU- 
ure  to  obtain  the  situation.  The  demurrer 
was  sustained,  and  to  this  mUng  the  plain- 
tiff excepted. 

1.  We  think  the  court  erred  In  sustaining 
the  demurrer.  That  the  plaintiff  lost  the 
situation  through  the  defendant's  breach  of 
duty  in  failing  to  transmit  his  message  ac- 
cepting the  offer,  and  that  he  thereby  sn»- 
talned  actnal  damage,  which  could  be  defi- 
nitely measured  and  assessed,  we  think  Is 
clear  enough  from  the  allegations  In  the 
declaration.  It  appears  that  the  message 
was  delivered  to  the  agent  of  the  telegraph 
company  at  an  early  hour  tbe  next  morning 
after  the  receipt  of  the  offer,  and  that  the 
party  tendering  the  situation  treated  tbe  ot- 
ter as  open  until  late  that  evening.  Bad  the 
message  been  transmitted  and  deliva*ed  be- 
fore tbe  ofCer  nitfred,  a  binding  contract  of 
employment  would  have  existed.  The  offer 
was  definite  as  to  tbe  situation  and  the  sal- 
ary, and  covered  a  definite  period  of  em- 
ployment. An  offer  of  emplt^ment  at  so 
much  per  month  will,  in  tbe  absence  of  any- 
thing further  indicating  the  period  of  em- 
ployment Intended,  be  treated  aa  meaning 
employmoLt  for  a  term  of  one  month.  See 
Slagaraban  v.  Wright,  83  Oa.  778,  777.  10  8. 
B.  581,  and  authorities  dted.  As  it  la  alleg- 
ed that  the  plaintiff  was  unemployed  at  the 
time  be  received  tbe  ofl^.  and  remained  so 
up  to  tbe  time  the  anlt  was  filed,  more  than 
a  month  afterwards,  and  was  unable  dor> 
Ing  that  period  to  ctotain  other  employment, 
St  appears  that  be  was  damaged  to  the  ex- 
tent  at  least  of  (me  month's  salary.  Aa  to 
tbe  measure  of  damages  In  auch  cases,  see 
Thomp.  Electr.  (Ed.  1881)  |  820,  and  cases 
cited. 

2.  The  court  did  not  etr  In  holding  that 
tbe  plaintiff  could  not  amend  the  declaration 
No  as  to  claim  tbe  statutory  penalty  for  the 
fall  ore  to  transmit  the  message.  The  pen- 
alty provided  by  the  statute  is  a  separate 
and  distinct  cause  of  action  from  tbe  dam- 
ages recoverable  under  the  general  law  for 
like  default;  and,  while  the  statate  al- 
lows both  causes  to  be  jtdned  In  tbe  same 
action,  there  is  no  authority,  where  cne  Is 
omitted,  tat  Introducii^  it  by  way  of  amend- 
ment to  the  doclaxatlon  pmdlng  tbe  action. 


No  amendment  adding  A  new  and  distinct 
cause  of  action  is  allowable,  unless  express- 
ly provided  for  \fy  law.  Code,  S  3480.  Judg- 
ment reversed. 

(9S  Ga.  700) 
PABKER  et  al.  v.  BARLOW  et  al. 

(Supreme  Court  of  Georgia.  April  23,  1884.) 

SiLB  OP  Timber  —  Wakhantv  as  to  Quantiw — 
Damaoes  for  Breach  — Refusal  to  Dbliveh 

— AOTION  AOAlNSr  VsNDOK'ft  EXECUTORS. 

1.  Ooe  who  Bells  a  mass  of  timber,  constst- 
iug  of  trees  suitable  for  firewood  which  have 
been  cut  down  and  are  still  lying  upon  his  laud, 
receiving  a  gross  price  thE<refor,  upon  an  esti- 
mate that  the  quantity  will  prove  to  be  so  many 
cords  of  wood,  and  warranting  tb&t  the  quantity 
will  prove  to  be  so  many  cords  of  wood,  and 
warranting  that  the  quantity  shall  coDsist  of 
that  number  of  cords.  Is  liable  upon  his  warranty 
for  any  deficiency  in  tbe  estimated  quantity; 
but  the  meosnre  of  damages  for  a  l»vach  of  the 
warranty  is  not  the  market  value  of  the  wood, 
but  a  due  proportion  of  the  purchase  money,  with 
interest  thereon. 

2.  In  such  case,  if  some  of  the  wood  was 
actually  recei/ed  by  the  buyer,  and  no  act  re- 
mained to  be  done  by  the  seller  to  complete  de- 
livery of  the  residue,  title  to  the  remdue,  as  well 
as  to  the  part  received,  vested  immediately  in 
the  buyer;  and  if,  after  the  death  of  the  seller, 
his  executors,  whether  acting  professedly  In  th^r 
representative  capacity  or  not,  prevented  the 
buyer  by  any  wrongful  act  fromentering  upon  the 
land,  and  conv^ting  the  trees  into  cord  wood, 
and  removing  the  same  therefrom,  this  would  be 
a  mere  personal  tort  by  the  executors,  for  which 
they  would  be  liable  personally,  but  not  in  Hieir 
representative  capad^.  If  they  merdy  ol^eet- 
ed  to  an  entry,  without  doing  or  threatening  to 
do  any  violent  act  to  prevent  It,  the  objection 
could  and  should  have  been  disregarded,  as  the 
license  of  the  testator  to  enter  for  removing 
tbe  wood  was  not  revocable  either  by  himseu 
or  by  his  personal  representativeB. 

3.  If  the  delivery  of  the  residue  was  Incom- 

Slete  at  the  death  of  the  testator,  it  was  the 
uty  of  the  executors  to  complete  the  delivery, 
and  they  were  subject  to  an  action  in  their  rep- 
resentative capacity  for  refusing  so  to  do;  and 
the  measure  of  damages  would  be  the  market 
value  of  the  trees  as  uiecr  tay  upon  the  ground 
at  the  time  delivery  ought  to  have  been  made. 
As  to  any  deficiency  In  the  quantity,  the  breadi 
of  warrant  would  be  the  basis  of  action,  and  the 
measure  of  damage  the  same  as  indicated  above 
in  the  first  headnote. 
(SyUabns  by  the  Court.) 

Error  from  superior  conrt,  Somtw  county; 

W.  H.  Fish,  Judge. 

Action  by  Barlow  and  Ooleman  against 
Malissa  and  Joseph  Parker,  executora.  Judg- 
ment for  pialntUEs,  and  defendants  Inrlng  er- 
ror. Reversed. 
The  following  Is  the  official  report: 
Barlow  and  Ooleman  sued  Malissa  and 
Joseph  Parker,  as  executors  of  Barney  Par- 
ker, alleging  that  Barney  Parker  sold  them 
a  lot  of  wood,  in  trees  unsplit,  lying  upon 
his  land,  for  $150,  verbally  guarantying  that 
It  contained  440cord8;  that  petitioners,  under 
the  terms  of  the  sale,  were  to  split  and  haul 
tbe  wood  off  the  land;  that  they  paid  Bar- 
ney the  $150  before  bis  death,  and  In  ac- 
cordance with  the  contract  had  hauled  off 
and  sold  five  cords  of  wood;  that  after  Bar- 
ney's death  defendants  refused  to  permit 
petlttoners  to  oiter  upon  the  land  and  split 
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and  sell  the  wood,  but  took  charge  of  the 
wood,  split  and  sold  It,  and  appropriated  the 
proceeds  to  the  account  of  Barney  Pu'ker'B 
estate,  thereby  damaging  petitioners  $980. 
By  amendment,  petitioners  alleged  that  they 
bonght  of  Barney  440  cords  of  wood,  and 
paid  him  fl50  therefor;  that  when  the  wood 
was  bought  It  was  In  trees  lying  on  the 
grotind,  not  cat  up,  and,  Barney  being  anx- 
ious to  hare  It  cut  up  and  hauled  off,  peti- 
tioners bought  it,  and  paid  blm  the  pur- 
chase price,  and  prepared  to  cut  and  haul 
it,  and  partly  executed  the  contract,  and 
aCterwa^  Barney  died;  that  the  wood  was 
on  Barney's  land  In  the  shape  at  trees,  and 
undelivered  at  the  time  of  Us  death,  and 
never  was  afterwards  delivered,  but  delivery 
was  refused  defendants;  that,  after  de- 
fendants had  qualified  as  executcn^  petition- 
ers went  after  their  wood  to  eat  and  haid  It 
to  market,  but  defendants  refused  to  de- 
liver it  to  them,  and  to  allow  them  to  have 
said  trees,  or  to  cut  the  trees  into  wood, 
and  thereby  petitioners  could  not  get  their 
treM  or  wood  contained  in  the  trees,  but  de- 
fendants retained  the  wood,  and  used  It  for 
the  benefit  of  the  estate,  the  wood  being 
worth  f 000,  or  other  such  sum.  There  was 
a  verdict  for  plaintiffs  for  f391.50.  for  value 
of  435  cmrds  of  wood.  Defendants  moved 
for  a  new  trial,  and,  their  motion  being  over- 
ruled, excepted.  The  motion  contained  the 
general  groimds:  That  the  verdict  was  con- 
trary to  law,  evidence,  etc.;  further,  because 
the  court  erred  In  not  sustaining  thedemurrer 
to  the  declaration.  What  the  demurrer  was 
doea  not  appear,  nor  la  It  spedfled  as  material 
In  the  bill  of  exception.  Error  In  not  sus- 
taining defendants'motlonfora  nonsuit  Tb^ 
court  erred  in  charging  the  jury  the  second 
supplementary  charge,  without  any  request 
from  them  to  do  so;  and  ap<m  said  charge 
the  court  erred  In  ^ving  the  Jury  in  chaise 
the  following  cbBTge:  'I  charge  yon,  U  you 
believe  from  the  evidence  that  the  plaintiffs. 
Steve  Barlow  and  Fred  Coleman,  bought  440 
cords  of  wood  from  Barney  Parker,  or  a  lot 
of  wood  from  Barney  Parker  which  he  guar- 
antied to  contain  440  cords,  and  they  paid 
him  for  the  wood,  and  the  wood  was  on 
Barney  Parker's  land  at  the  time  the  plain- 
tiffs bonght  It,  and  It  was  agreed  or  under- 
stood between  the  plaintiffs  and  Barney 
Paricer  that  the  plaintiff  were  to  have  the 
right  to  go  on  the  land  and  cut  up  that  wood 
and  haul  It  away.  If  that  was  the  agreement, 
and  at  the  time  of  Barney  Parker's  death 
th^  had  not  hauled  it  all  away,  bad  not 
gotten  all  they  had  purcliased,  and  after  nis 
death  J.  C  Pariwr  and  Mallssa  Parker,  aa 
executor  and  executrix  of  Barney  Parker, 
wait  Into  possesslcm  of  the  land  on  which 
that  wood  was  cut;  if  they  took  charge  of 
the  land  as  the  estate  of  Barney  Parker, 
and  took  possesBlon  of  tbe  wood,  and  refus- 
ed or  objected  to  the  plaintiffs  going  ou  that 
land  and  cutting  that  wood  and  hauling  it 
away,  aa  Barney  Parker  bad  agreed  that 


the  plaintiffs  should  do,  if  that  was  the 
agreement, — then  I  charge  you  the  plaintiffs 
would  be  entiUed  to  recover  against  the  ex- 
ecutors for  the  market  value  of  the  wood 
that  they  failed  to  cut  by  reason  of  the  re- 
fusal or  objection  of  tbe  defendants  to  per- 
mit than  to  go  on  tlie  land  and  cut  up  and 
haul  away;  and  I  charge  you.  If  that  is 
the  truth  of  the  case,  they  would  be  liable  for 
the  market  value  of  the  wood  that  the  plain- 
tiffs did  not  get  on  that  account;  and,  if  that 
was  the  truth  of  the  case,  it  would  make 
no  difference  wheth^  tbe  executors,  or  ei- 
ther of  them,  after  that  time  appropriated 
the  wood  to  their  own  use  and  boi^t;  I 
mean,  if  either  of  the  executms  objected  or 
rinsed,  and  the  plalntUTs  did  not  get  It 
on  tiiat  account.'"  Error  In  refodng  to 
charge  tbe  following  written  request  fnxrn 
defendants:  "If  you  believe  from  tbe  evi- 
dence that  Barney  Parker  in  hla  lifetime  ful- 
ly completed  his  part  of  tiie  contract  of  sale, 
and  delivered  the  wood  In  controversy  to 
tiie  plaintiffs  In  his  lifetime,  and  allowed 
them  In  his  lifetime  to  take  charge  of  the 
same,  and  that  Barney  Parker  had  folly 
completed  bis  part  of  the  contract  then  tbe 
plaintiffs  could  not  recover  In  this  form  of 
action,  and  tberefore  the  estate  of  Barney 
PartEer  would  not  be  liable,  and  the  plain- 
tiffs could  not  recover  against  the  estate  of 
Barney  Parker;  and  If  you  brieve  from  the 
evidence  that  after  the  death  of  Barney 
Parker  tbe  plalntUTs  entered  upon  the  land 
on  which  tbe  wood  was,  without  the  consent 
of  the  executors.  It  la  a  drcunuftance  go- 
ing to  show  that  Barney  Parker  had  folly 
completed  his  part  of  the  contract"  As  to 
this  ground,  tbe  court  below  states  tiiat  all 
of  this  requnrt  which  is  proper  was  sub- 
stantially charged.  Error  In  charing,  as  set 
forth  in  the  ground  first  before  the  laat-men- 
ti<wed  pround,  and  prior  to  tbe  charge  ibsxe- 
In  mutinied:  "So  It  is  Important  tar  yon 
to  Inquire  and  dedde,  according  to  tbe  evl> 
deuce  in  the  case,  whether  or  not  there 
was  a  delivery  of  this  wood,  whethw  or 
not  It  was  taken  by  the  executor,  or  wheth- 
er OT  not  It  was  taken  by  the  e^cutrtx." 
Also,  the  f<dlowlng  charge:  "If,  however, 
this  Is  not  the  true  theory  of  the  case, 
but  If  tbe  wood  was  dellvwed  by  Barney 
Parker  to  the  plaintiffs,  either  by  an  actual 
dtiirery  or  a  constractive  delivery,  w  if  a 
ddlvery  was  Intended  to  be  defmed,  not 
by  agreement  of  the  plaintiffs  and  Barney 
Parker,  and  after  Bamey  Parker's  doith  his 
ezecntors,  or  one  of  them,  took  the  wood 
and  converted  It  to  his  own  use,  and  the  es- 
tate got  no  benefit  from  It  or  Its  proceeds, 
tlien  the  estate  would  not  be  llaUe,  and  the 
plaintiffs  could  not  recover  In  this  case." 

L.  J.  Blalock  and  E.  O.  Speer,  for  plaln- 
tiffls  in  error.  3.  C.  Mathews  and  3.  A.  Ana- 
ley  &  Son,  for  defendants  In  error. 

SIMMONS.  J.  1.  The  pleadings  and  the 
evidence,  so  far  as  material,  will  be  foond 
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In  the  official  report  It  will  be  seen  by 
reference  to  the  pleadings  that  the  plalntlflFs 
sought  to  recover  upon  one  or  the  other  of 
two  theories  set  out  in  the  declaration.  Une 
of  these  theories  was  that  they  had  purchaaed 
a  quantity  of  wood,  consisting  of  a  number  of 
trees  which  had  been  felled  by  the  testator  of 
the  defendants,  and  were  lying  upon  his  land; 
that  he  warranted  that  there  were  440  cords; 
that  they  paid  him  $150  for  the  trees  as  they 
lay  upon  the  land;  and  that  there  was  a  breach 
of  the  warranty,  In  that  they  did  not  re- 
ceive that  many  cords,  because  tue  execu- 
tors refused  to  allow  them  to  enter  upon  the 
land  and  cut,  split,  and  remove  the  trees. 
The  other  theory  was  that  they  purchased 
from  the  testator  this  quantity  of  wood,  and 
that  he  delivered  to  them  five  cords  of  it 
before  his  death,  and  that  after  bis  death 
his  executors  refused  to  deliver  the  rest  of 
the  wood  when  requested  to  do  so,  whereby 
the  plaintiffs  were  damaged,  etc.  Upon  both 
of  these  theories  the  trial  Judge  gave  the 
same  charge  to  the  Jury  in  relation  to  the 
measure  of  damages.  After  reciting  the 
pleadings,  he  instructed  them  that  the  plain- 
tiffs would  be  entitled  to  recover  against 
the  executors  the  market  value  of  the  wood 
the  former  had  failed  to  cut  by  reason  of 
the  refusal  or  objection  of  the  defendants 
to  allow  them  to  go  upon  the  land  and  cut 
or  haul  It  away.  We  think  this  charge  was 
error,  as  applied  to  the  original  declaration, 
which.  In  substance,  was  an  acUon  for 
breach  of  warranty.  Where  one  sells  to  an- 
other a  quantity  of  wood  lying  upon  his 
land,  receiving  a  gross  price  therefor,  upon 
an  estimate  that  the  quantity  will  prove  to 
be  so  many  cords  of  wood,  and  warranting 
that  the  quantity  shall  consist  of  that  num- 
ber of  corda.  he  Is  liable  upon  his  warranty 
for  any  deficiency  In  the  estimated  quan- 
tity; but  the  measure  of  damages  for  a 
breach  of  the  warranty  Is  not  the  market 
value  of  the  wood,  but  a  due  proportion  of 
the  purchase  money,  with  Interest  thereon. 
To  Illustrate;  If  the  testator  guarantied  that 
there  were  440  cords,  and  the  purchasers  re- 
ceived only  one-fourth  of  this  quantity,  the 
vendor  or  his  executors  would  not  be  liable 
for  the  market  value  of  the  three-fourths  not 
delivered,  hut  would  ba  liable  only  for  three- 
fourths  of  the  purchase  money,  In  an  action 
for  tlie  breach  of  tlie  warranty.  Upon  the 
other  theory  of  the  case,  If  the  testator  bad 
not  completed  the  delivery  of  the  wood  at 
the  time  of  his  death,  it  was  the  duty  of  his 
executors  to  complete  it;  and,  if  they  fail- 
ed or  refused  to  do  so  when  requested,  an 
action  could  be  maintained  against  them  In 
their  representative  capacity,  and  the  meas- 
ure of  damages  !n  that  case  would  be  dif- 
ferent from  that  above  announced.  In  the 
latter  case  they  woold  be  liable  for  the  mar- 
ket value  of  the  wood  as  It  lay  upon  the 
ground  at  the  time  the  delivery  ought  to 
have  been  made.  This  measure  would  ap- 
ply to  all  the  wood  actually  there  which 


the  executors  ought  to  have  delivered,  but 
would  not  apply  to  any  shortage.  'Fonching 
the  shortage,— that  Is,  any  deficiency  In  the 
quantity  warranted,— the  recovery  would  not 
be  for  a  failure  to  deliver,  but  for  a  breach 
of  the  warranty  by  reason  of  the  ntmexlst- 
ence  of  some  part  of  the  wood  paid  for;  and, 
as  to  this,  recovery  would  be  measured  by  a 
due  proportion  of  the  price  paid. 

2.  The  defendants  were  sued  in  their  rep- 
resentative capacity,  it  being  claimed  that 
as  executors  they  refused  to  allow  the  plain- 
tiffs to  enter  upon  the  land  and  haul  the 
wood.  The  defendants  denied  that  they  were 
liable  as  executors.  In  our  opinion,  their  liabil- 
ity would  depend  upon  whether  the  delivery 
of  the  wood  was  completed  In  the  lifetime  of 
the  testator.  If  someof  the  wood  was  actually 
received  from  the  testatoi*.  and  no  act  re- 
mained to  be  done  by  him  to  complete  the 
delivery  of  the  residue,  title  to  the  residue, 
as  well  as  to  the  part  received,  vested  im- 
mediately In  the  buyers;  and  if,  after  his 
death,  his  executors,  whether  acting  pro- 
fessedly In  their  representative  capacity  or 
not,  preveuted  the  buyer  by  any  wrongful 
act  from  wtertug  upon  the  land  and  con- 
verting the  trees  Into  cord  wood,  and  re- 
moving the  same  therefrom,  this  would  be  a 
mere  personal  tort  by  the  executors,  for 
which  they  would  be  liable  personally,  but 
not  in  their  representative  capacity.  If  they 
merely  objected  to  an  entry  upon  the  laud, 
without  doiog  or  threatening  to  do  any 
violent  act  to  prevent  It,  the  plaintiffs  eouM 
and  should  have  disregarded  the  objec- 
tion, because  the  law  is  that,  where  an 
owner  of  land  sells  trees  lying  upon  the 
ground,  they  are  personal  property,  and  by 
the  act  of  selling  them  he  gives  the  pur- 
chaser an  Implied  license  to  enter  tipon  the 
land  and  remove  them,  if  the  purchaser  does 
so  within  a  reasonable  time.  Having  sold 
the  trees,  and  received  the  purchase  money 
for  the  same,  the  title  vesta  In  the  pur- 
cliaser,  and  the  implied  license  to  enter  upon 
the  land  and  remove  the  trees  Is  irrevocable, 
either  by  the  seller  or  his  personal  r^- 
resentatives.  See  Tied.  Sales,  8  97,  and  au- 
thorities cited. 

3.  The  other  question  In  the  case  Is  fully 
covered  by  the  third  headnote,  with  what 
has  been  said  above  under  the  first  head  of 
this  (Vision.  Judement  rereraed. 


(H  Oa.  600} 
DOBBINS  T.  BLANCHARD  et  al. 

(Supreme  Conrt  of  Georgia.  April  16.  1894.) 
Liability  or  Wifk  on  Joint  Note  —  Powbb  op 

HOSBAND  AS  WiFB'B  AOBNT — EviDBKCB. 

1.  A  joint  note  and  mortgaRe  being  executed 
by  hnstpand  and  wife  for  a  couRideration  in  mon- 
ey afterwards  to  be  advanced  by  a  creditor,  the 
wife  is  bound  only  to  tlie  extent  of  8o  mudi  of 
the  consideration  as  ehe  afterwards  received: 
and  in  order  to  diar^e  her  with  advances  made 
to  her  husband  on  drafts  drawn  and  Blnied  by 
him  individually,  and  not  as  agoit  for  ner,  th* 
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creditor  mnst  show,  not  onlj  that  he  was  an* 
thorized  to  act  as  her  agent,  out  that  he  so  act- 
ed in  drawing  the  drafts  and  receiTiog  their  pro- 
ceeds, or  else  that  the  proceeds  were  actiuU^ 
Dsed  for  her  benefit  in  the  bn^neas  to  which  his 
agency  rC'lated. 

2.  A  power  of  attorney,  hj  which  a  wife  ap- 
points her  husband  to  act  for  her,  reciting  that 
she  has  this  day  nominated  and  appointed,  and 
does  by  these  presents  nominate  and  appoint  and 
authorize,  him  to  transact  all  and  any  business 
for  he^  make  for  her  all  necessary  purchases 
for  cash  or  on  credit,  and  execute  and  foga  such 
notes,  mortgages,  deeds,  and  other  papers  as  to 
him  may  seem  proper  and  rieht  for  the  advance- 
ment and  proper  management  of  her  business  of 
erwy  sort,  and  declarmg  that  she  ratifies  and 
confirms  all  his  acts  made  for  her  "in  pursu- 
ance of  the  aforesaid  purposes  from  and  after 
this  data  as  fully  and  completely  as  if  done  by" 
herself.  Is  no  authority  for  or  ratification  of 
drafts  previously  drawn  by  the  husband  in  his 
own  name,  and  consequently  this  power  will  not 
of  itself  jasti^  any  charge  against  her  for  the 
amount  of  sndi  drafts:  nor  will  she  be  charge- 
able with  the  amount  of  similar  drafts  drawn  by 
him  after  the  execution  of  such  power,  without 
extrinsic  evidence  showing  that  he  acted  as  her 
agent  or  attorney  In  drawing  the  drafts  and  re* 
celTlng  the  proceeds,  or,  if  he  did  not,  that  ha 
actaally  ai^lied  the  proceeds  to  hcv  nse,  and  not 
to  his  own  use. 

3.  The  action  being  upon  a  joint  promissory 
note  made  by  husband  and  wife,  evidence  that 
in  point  of  fact  the  credit  was  given  to  the  wife 
only  is  not  competent.  This  would  contradict 
the  written  contract  on  which  the  action  Is 
founded. 

4.  One  of  the  plaintiffs,  testifying  as  a  wit- 
ness, having  stated  in  his  evidence  that  he  was 
not  personally  acquainted  with  the  defendant 
when  she  shinned  certain  cotton,  and  that  all 
communication  between  them  had  been  by  letter, 
and  the  letters  themselves  being  in  evidence,  it 
was  not  competent  for  him  to  testify  that  she 
shipped  the  cotton  for  a  specified  purpose,  inati- 
mndi  as  this  purpose  could  not  be  known  to  him 
OKoept  from  the  correspondence  or  by  hearsay. 

O.  In  an  action  against  the  wife  upon  a  joint 
promissory  note  made  by  her  and  her  buamind, 
evidence  is  relevant  which  shows  that  a  part  of 
the  consideration  went  directly  from  the  creditor 
to  the  husband  on  a  draft  or  check  drawn  by 
him  individually,  and  was  used  by  him  or  hy  a 
firm  of  which  he  was  a  member.  As  to  money 
obtained  by  a  husband  on  tiie  joint  credit  of  him- 
self and  wife,  and  applied  to  nis  own  use,  he  is 
the  real  primary  debtor,  and  the  wife  is  in  the 
position  of  a  surety. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Glay  coonty; 
J.  H.  Guerry,  Judge. 

Action  by  Blanchard,  Humber  &  Go. 
against  Mrs.  A.  G.  Dobbins.  Plaintiffs  had 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

Following  ts  the  official  report: 
Blanchard,  Humber  &  Co.  brought  assump- 
sit against  Mrs.  Dobbins  on  a  promissory 
note  dated  February  17, 1890,  and  foreclosed 
a  mortgage  given  to  secure  the  note,  both  of 
which  were  executed  by  the  defendant  and 
by  her  husband,  Dr.  W.  O.  Dobblna,  who 
died  December  16,  1800.  The  suit  was  com- 
menced in  July,  1891.  Both  cases  were  con- 
solidated and  tried  together,  and  the  jury 
found  for  the  i^aintiffs  the  balance  they 
claimed  to  be  due  oa  the  note  and  mortgage, 
1*1,271.58  principal,  besides  Interest  and  at- 
torney's fees.  The  defendant's  motion  for  a 
new  trial  was  overruled,  and  she  excepted. 


She  set  up  by  her  pleas:  (1)  That  the  note 
sued  on  was  not  her  debt,  but  that  of  her 
husband,  and  made  by  Dr.  Dobbins  and  her- 
self to  cover  whatever  advances  the  plain- 
tiffs might  make  or  had  made  to  her  hus- 
band during  1890;  that  at  the  time  of  mak- 
ing the  note  she  had  not  obtained  for  her- 
self or  on  her  own  account  any  advances  or 
money,  nor  was  she  In  any  way  indebted  to 
plaintiffs,  nor  was  Dr.  Dobbins  at  that  time 
Indebted  to  them,  except  for  about  ¥340.98 
previously  obtained  by  him,  and  of  that  in- 
debtedness she  knew  nothing  until  long  aft- 
erwards; that  she  had  no  voice  in  fixing  the 
amount  of  the  note;  that  plaintiffs  and  Dr. 
Dobbins  were  trading  and  dealing  among 
themselves  without  any  consultation  with 
her,  only  Just  as  her  signature  was  needed 
to  a  note  or  mortgage  to  secure  the  indebted- 
ness of  her  husband;  that  he  was  a  physi- 
cian, doing  a  large  and  successful  practice, 
and  that  It  was  only  a  device,  to  secure  the 
drafts  to  be  drawn  by  him  for  his  business 
ventures,  that  ber  signature  to  the  note  was 
required  and  glvea  (2)  At  no  time  has  she 
obtained  money  or  anything  else  of  value 
from  plaintiffs  before  December  25, 1800,  aft- 
er which  date  she  obtained  at  different  times 
the  aggregate  amount  of  $1,366.80,  and  from 
January  1  to  March  1,  1891,  she  shipped  06 
bales  of  cotton  to  plaintiffs,  who  were  cotton 
factors  at  Columbus,  and  they,  on  March 
13th,  sold  same  for  more  than  enough  to 
pay  said  f  1366.80,  and  same  has  been  fully 
paid;  and  plaintiffs  Illegally  applied  tbe  bal- 
ance of  the  proceeds  of  sale  to  the  payment 
of  advances  made  by  them  to  Dr.  Dobbins, 
and  to  the  payment  of  drafts  and  checks 
drawn  by  him  on  them  in  furtherance  of 
his  various  individual  and  personal  enter- 
prises. In  addition  to  the  general  grounds, 
the  motion  for  a  new  trial  alleges  that  the 
court  erred  In  refusing  to  charge,  as  request- 
ed, thus:  "Whether  or  not  Mrs.  Dobbins  Is 
bound  for  this  debt  depends  upon  whether 
or  not  the  note  was  to  get  money  for  a  ven- 
ture of  her  own,  or  whether  she  signed  as 
security  for  her  husband  in  his  business  or 
to  pay  his  debts;  and,  If  either  of  the  latter 
considerations  induced  her  to  sign  It,  she  Is 
not  liable,  and  you  should  so  find.  I  charge 
yon  that  the  test  in  this  case  Is  whether  Mrs. 
Dobbins  shared  In  the  benefit  of  said  note 
and  mortgage.  If  she  did  not  share  in  the 
consideration,  she  is  not  bound."  The  fol- 
lowing instructions  to  the  Jury  are  assigned 
as  error:  "If  you  believe  this  was  Dr.  Dob- 
bins' debt  created  by  him,  and  she  signed  It 
as  security  for  him,  you  should  find  for  the 
defendant;  but  if  you  should  believe  it  was  a 
Joint  debt  of  her  and  her  husband  together, 
you  should  find  for  the  plaintiffs."  Tbe 
movant  alleges  that  the  court  gave  the  Jury 
no  other  instructions  as  to  her  liability  on  a 
Joint  debt  "If  yon  should  believe  It  was  a 
debt  created  by  Mrs.  Dobbins,  and  the  credit 
given  to  her,  and  not  the  bostmnd,  and  she 
Blgued  the  note  and  mortgage  for  the 
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amount,  you  should  find  for  the  plalntjfls. 
If  she  ratified  the  acts  of  her  husband  by 
signing  the  note  and  mortgage,  and  borrow- 
ed the  money,  you  should  find  for  the  plain- 
tiffs, no  matter  where  the  money  went.  If 
the  husband  drew  the  money  out  by  drafts, 
and  she  afterwards  ratified  It  by  giving  him 
a  power  of  attorney  to  do  so,  she  would  be 
bound.  To  render  the  note  Told,  It  becomes 
the  duty  of  the  defendant  to  show  that  Mrs. 
Dobbins  did  not  contract  this  debt  either  by 
herself  or  through  her  husband,  or  In  con- 
necti(m  with  him,  or  that  It  was  bis  debt  se- 
cured by  her.  If  at  the  time  Dr.  Dobbins 
was  acting  for  his  wife,  doing  so  as  her 
agent,  with  her  knowledge  and  authority, 
and  if  she  ratified  his  acts  by  entering  Into 
a  note  and  mortgage,  she  would  be  boand  by 
It  and  the  Jury  should  find  for  the  jtlain- 
tlffs." 

Two  grounds  of  the  motion  assign  as  error 
that  the  court  failed  and  omitted  to  construe 
the  power  of  attorney  from  Mrs.  Dobbins  to 
Dr.  Dobbins,  and  failed  to  call  to  the  atten- 
tion of  the  jury  that  the  power  contained 
words  of  limitation,  and  made  no  reference 
to  the  power  In  charging  the  Jury,  except  In 
the  instruction  excepted  to  (already  set 
forth),  wherein  the  power  is  spoken  of  as  a 
ratification  of  the  drawing  of  money  by  Dr. 
Dobbins.  PlalntifFs'  counsel  argued,  in  con- 
clusion, that  the  power  was  a  ratification  of 
all  the  acts  of  Dr.  Dobbins  before  and  after 
Its  execution.  This  power  was  dated  March 
22,  1800.  It  states:  "That  I  do  nominate 
and  appoint  and  authorize  my  husband,  Dr. 
W.  O.  Dobbins,  to  transact  all  my  business 
for  me;  and  to  that  end  and  purpose  he  is 
hereby  authorized  to  make  for  me  all  neces- 
sary purchases,  for  cash  or  on  credit,  and 
to  execute  and  make  and  sign  such  notes, 
mortgages,  deeds,  and  other  papers  as  to 
him  should  seem  prefer  and  right  for  the 
advancement  and  proper  management  of  my 
business  of  every  sort  or  character;  and  I 
hereby  ratify  and  confirm  all  the  acts  of 
said  Dr.  W.  O.  Dobbins  made  for  me  In  pur- 
suance of  the  aforesaid  purposes,  from  and 
after  this  date,  as  fully  and  completely  as  If 
done  by  myself."  In  connection  therewith 
the  plaintiffs  Introduced  a  letter  firom  them- 
selves to  Dr.  Dobbins,  dated  March  14,  1890, 
stating:  "We  notice  that  your  drafts  are 
signed  by  yourself.  We  are  keeping  the  ac- 
count against  Mrs.  Dobbins.  Hence  it  has 
occurred  to  us  that,  as  a  matter  of  business, 
we  would  ask  Mrs.  Dobbins  to  send  us  in 
writing  a  power  of  attorney  to  you,  showing 
that  yon  have  full  power  to  make  drafts  and 
transact  this  business,  etc.  We  know  that 
you  have,  and  that  if  you  lire  there  will  be 
no  trouble;  but,  as  before  said,  this  is  the 
business  way  to  do  it"  Another  ground  is 
that  the  court  failed  and  omitted  to  charge 
tliat,  before  she  could  be  bound  by  any  act 
or  words  of  apparent  ratification,  the  Jury 
must  believe  that  she  was  fully  Informed 
and  knew  all  about  her  liabilities,  her  rights. 


and  the  demands  against  her,  although  the 
facts  in  evidence  brought  up  that  Issue,  and 
the  Jury  were  not  Instructed  at  all  thereon 
by  the  court  Further  errors  are  assigned 
on  the  court  allowing  Blanchard,  one  of  the 
plalntiers,  to  testify  that  they  gave  the  credit 
to  Mrs.  Dobbins,  although  he  admitted  that 
they  and  their  agents  never  had  any  com- 
munication, correspondence,  or  nesotlatlons 
with  her  about  the  matter,  except  by  letters 
from  her  husband,  the  power  of  attorney,  and 
the  note  and  mortgage.  The  objection  to  this 
testimony  was  that  the  whole  matter  was  In 
writing,  and  that  Dr.  Dobbina  was  dead.  Al- 
so in  allowing  the  same  witness  to  t^tlfy 
that  Mrs.  Dobbins  shipped  the  96  bales  of  cot- 
ton to  plaintiffs  for  the  purpose  of  paying  this 
debt  she  created  under  this  note  and  mort- 
gage; the  ground  of  objection  being  that  the 
witness  had  stated  he  did  not  know  Mrs.  Dob- 
bins, and  whatever  transactions  occurred  be- 
tween them  were  in  writing,  there  being  no 
showing  or  claim  that  any  letter  or  paper  was 
lost  or  mislaid.  Error  is  assigned  on  the  rul- 
ing out  of  the  testimony  of  Wimberly,  a  wit- 
ness for  the  defendant  under  the  following 
circumstances:  He  testified  that  he  was  a 
member  of  the  firm  of  W.  O.  Dobbins  &  Oo., 
and  that  about  May  23,  1890,  Dr.  Dobbins 
sent  a  check  on  plaintiffs  for  something  over 
f200  for  the  benefit  of  the  firm  to  the  Terry 
Manufacturing  Company.  Witness  never  saw 
the  check.  The  court  sustained  an  objection 
to  this  testimony,  stating  tliat  "defendant  had 
better  show  the  check."  Defendant's  counsel 
stated  that  they  had  served  plaintiffs  with  no- 
tice to  produce  this  check.  Plaintiffs'  coun- 
sel stated  that  they  had  produced  every  check 
they  had  been  called  on  to  produce.  Then  de- 
fendant called  Blanchard,  one  of  plaintiffs, 
who  testified:  "I  expect  we  have  the  check 
yon  are  Inquiring  about  uid  am  willing  to 
admit  the  check  was  drawn  on  the  order  of 
Dr.  Dobbins.  The  check  is  either  here  or  in 
Columbus.  It  was  our  check  on  the  bank. 
The  bank  paid  the  check  before  it  came  back 
to  me  as  a  voucher.  Defendant  did  not  call 
on  us  for  checks."  Wimberly  was  then  re- 
called, and  testified  that  the  money  that  paid 
the  claim  of  the  Terry  Manufacturing  Com- 
pany against  the  firm  of  W.  O.  Dobbins  & 
Go.  did  not  come  out  of  the  firm.  To  this 
plaintiffs  objected,  because  irrelevant,  and  the 
objection  was  sustained. 

3.  D.  Rambo.  P.  B.  Dillard.  and  Harrison 
&  Peeples,  for  plaintiff  in  error.  W.  C.  Wor- 
rill.  for  defendants  in  error. 

PEB  CURIAM.  Judgment  reversed. 


(M  Oa.  61»> 

GRBSS  LUMBER  00.  v.  COODT. 

(Supreme  Court  of  Georgia.  April  23,  1894.) 

Deeds— SuniCiBKor  of  Desckiption  — Tbbspass 
—Evidence. 

1.  A  deed  which  conveys  134  acres  on  the 
north  side  of  a  lot  of  land,  described  by  its  num- 
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ber,  district,  and  countTt  the  lot  being  by  stat- 
nte  a  sqoare,  Is  suffldently  certain  to  embrace 
such  a  parallelorfram  as  would  result  from  draw- 
ing a  line  across  the  lot,  parallel  with  its  northern 
boundary,  so  as  to  cut  off  134  acres. 

2.  A  lease  wbidi  spedfies  that  it  is  to  em- 
brace as  many  as  90  lots  of  land  within  certain 
described  boundaries  may  be  applied  by  parol 
evidence  to  particular  lots  within  those  bound- 
aries, notwi^standing  the  boundaries  may 
comprehend  more  than  50  lots;  the  assignee  of 
the  lessee  having  entered  under  the  lease  upon 
the  premises  now  in  controversy,  and  the  lessor, 
■o  far  ac  appears,  not  contesting  his  right  so  to 
enter. 

3.  Deeds  and  other  writings  applicable  to  the 
matter  in  issue,  and  broad  enough  in  their  terms 
to  comprehend  the  premises  in  dispute,  though 
not  describing  them  specifically,  were  admissible 
In  evidence  in  connection  with  the  parol  testi- 
mony offered  therewith, 

4.  Had  the  defendant  proved  that  the  plain- 
tiff's predecessor  in  title  had,  before  the  plaintiff 
purchased,  sold  and  conveyed  the  timber  upon 
me  premises,  the  plaintiffs  knowledge  of  the  fact 
at  that  time  woiud  have  been  relevant  testimo- 
ny; but  for  lack  of  this  preliminmry  evidence  it 
was  irrelevant  whm  offered. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  in  trespasB  by  8.  B.  Coody  against 
the  Gress  Lumber  Company.  Plaintiff  had 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

The  following  Is  the  official  report: 
Coody  sued  the  Gress  Lumber  Company 
In  an  action  for  trespass  alleged  to  have 
been  committed  from  Decemb^  1,  1S86,  to 
August  2,  1887,  the  date  of  bringing  suit, 
by  cutting  and  carrying  away  the  pine  tim- 
ber on  134  acres  of  lot  of  land  174  In  the 
Twentieth  district  of  Dodge  coon^.  Y^ict 
and  judgment  for  9268  In  favor  of  the  plain- 
tiff were  rendered  on  January  10,  1803,  and 
the  defendant  excepted  to  rnllngs  of  the  court 
at  the  trial. 

Plaintiff  introduced  a  deed  to  himself 
from  Elijah  Jones,  dated  December  4,  1885, 
and  recorded  in  the  same  month,  for  "one 
hundred  and  thirty-four  acres  of  land  on 
the  north  side  of  lot  number  one  hundred 
and  seventy-four."  Defendant  objected,  on 
the  ground  that  this  description  was  in- 
sufficient, but  the  objection  was  overruled. 
Plaintiff  testified:  "I  went  in  possesalon  of 
the  land  mentioned  In  the  deed  before  I 
bought  It  Was  in  possession  under  this 
deed.  Put  a  bearing  on  It.  Also  a  bam 
and  dwelling,  in  January,  1886.  Had  ten 
or  twelve  acres  cleared  In  spring  of  1880. 
Moved  on  It  in  October,  1886.  Had  tenant 
In  possession  after  February,  1886.  Gress 
cut  the  timber  in  December,  1886.  Began 
after  ChlrstmaSf  and  finished  about  the 
time  this  suit  was  brought  The  timber 
they  cut  on  my  134  acres  was  worth  $300, 
and  I  was  damaged  that  much  by  their 
cutting  It.  They  cut  it  without  my  consent. 
I  bought  it  specially  for  the  timber.  No  one 
elxe  on  the  land.  I  was  In  possession  when 
Gress  cut  the  timber.  I  notified  the  hands, 
and  afterwards  Gress,  not  to  cat  it,  but  they 
did  BO.   I  notified  tbem  to  stop."  Handley 


swore  that  he  knew  the  land  and  timber  on 
the  134  acres  claimed  by  plaintiff  on  lot 
174,  and  the  timber  defendant  cut  and  car- 
ried therefrom  was  worth  from  $250  to  |275. 
Defendant  moved  for  a  nonsuit,  and  the  mo- 
tion was  overruled. 

Defoidant  offered  in  evidence  a  lease  con- 
tract between  McAuthur  &  Griffin  and  A. 
B.  Steele  &  Co.,  dated  SeptendMr  20,  1881, 
reciting  that  HcAutbur  &  Griffin,  in  consid- 
eration of  $400  pOT  lot  f or  aU  timber  suita- 
ble for  the  manufacture  of  lumber,  shingles, 
etc.,  therecm,  have  sold  to  Ste^  &  Co.  the 
timber  upon  as  many  as  50  lots  of  land  em- 
braced In  the  Twentieth  district  of  Dodge 
county,  "to  begin  one  lot  above  the  dis- 
trict line  between  the  15th  and  20th  districts, 
and  to  go  OS  high  as  one  lot  above  station 
14;  and  tboice  along  the  wiginal  land  line 
towards  the  Ocmulgee  river,  to  the  comas 
of  lots  205  and  216;  and  thence  at  right 
angles  along  the  original  line,  In  a  south- 
east direction,  to  within  one  lot  of  the  dls> 
trlct  line  between  the  15th  and  aotli  dto- 
tricts;  thence  along  the  original  land  line 
back  to  the  Macon  &  Brunswick  Railroad; 
thence  up  the  southwest  side  of  said  rail- 
road to  one  lot  above  station  No.  14";  fur- 
ther agreeing  that  Btetie  &  Go.  sball  have 
20  years  from  date  within  which  to  finish 
cutting  the  timber  upon  said  lots,  and  that 
they  shall  pay  $1,000  cash,  three  payments 
of  $3,000  each  at  one,  two,  and  three  yean 
from  date,  and  two  payments  of  $4,000  each 
at  four  and  five  years  from  date.  Tbb 
contract  was  not  recorded,  but  its  execution 
was  iiroved;  and  J.  A.  Wooteu  testified  ftir 
defendant  that  the  lot  In  oontianssy  was 
embraced  In  the  tettltorr  described  thertin. 
He  did  not  know  the  numbers  of  the  lots 
embraced  In  the  territory  therein  deacilbed 
that  were  to  be  cut,  nor  the  numbers  of 
those  that  were  not  to  be  cut,  nor  whether 
defendant  cut  the  timber  on  the  184  axxea 
claimed  by  plaintiff.  He  knew  the  bounda- 
ries In  the  lease.  There  were  at  least  75 
lots  In  said  boundozlee,  and  lot  174  is  with- 
in the  same.  The  court  rejected  the  lease 
on  the  ground  that  It  was  void  for  want  at 
description,  and  the  lot  In  controversy  was 
not  described  therein;  and  held  that  it  was 
not  competent  to  prove  by  parol  that  the 
timber  on  said  lot  was  conveyed  or  intend- 
ed to  be  conveyed  by  the  lease,  nor  that  de- 
fendant cut  the  timber  on  said  lot  under 
said  lease,  or  paid  for  it,  as  tbcrdn  provid- 
ed; but  that  all  these  facte  would  be  shown 
by  the  lease  Itself.  Defendant  offered  In 
evidence  a  bond  for  title  from  A.  B.  Steele 
to  O.  V.  Gress,  dated  January  26,  1885.  the 
execution  of  which  was  duly  proved,  condi- 
tioned to  execute  to  Gress  or  bis  assigns  a 
good  and  snffldoit  title  to  all  the  rl^t 
title,  and  Interest  of  Steele  (the  same  be- 
ing a  two-thirds  Interest)  to  all  the  proper- 
ty In  Dodge  coun^  ovnted  by  Steele  and 
Gress  .in  the  firm  name  of  A.  B.  Steele  ft 
Co..  consisting  of  their  leases,  uncut  timber, 
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buildings,  machinery,  etc.,  and  all  oOiee 
things  used  In  or  connected  with  the  busi- 
ness carried  on  1>7  A.  B.  Steele  &  Co.,  ex- 
cept notes  and  accounts,  upon  condition  that 
Oress  asmme  and  comply  with  all  out- 
standing contracts,  and  aasnme  and  pay  all 
the  Indebtedness  from  said  firm  as  It  may 
fall  dne  to  BIcAuthur  &  Griffin  for  land  and 
timber,  for  $40,000  to  he  paid  In  monthly 
Installments,  with  Interest,  etc.  Also  the 
deed  made  In  pursuance  of  this  bond,  dated 
Vebmary  17,  1880,  properly  witnessed,  and 
recorded  March  23,  1886,  for  the  same  prop- 
erty as  set  forth  In  the  bond  for  title.  Also 
deed  from  G.  Y.  Gress  to  J.  G.  Williams  and 
J.  W.  Pope,  dated  February  17,  1886,  pn^ 
erly  witnessed,  and  recorded  March  23, 1886, 
conreying  a  third  Interest  In  the  property 
meDtiooed  In  the  bond  for  title  and  deed 
from  Steele  to  Gress.  Also  deed  from 
Gress,  Williams,  and  Pope  to  the  defendant, 
dated  February  17,  1880,  properly  witnessed, 
and  recorded  March  23,  1886,  conveying  the 
Interests  of  the  Tcndors  In  the  property  men- 
tioned in  the  deed  and  bond  for  title  from 
Steele  to  Gress.  In  connection  with  these 
papers,  defendant  offered  to  prove  by  Woot- 
en  that  the  land  In  controversy  was  cat  and 
paid  for  by  defendant  under  said  bond  and 
deeds;  that  it  was  embraced  therein,  and  in 
the  lease  from  McAuthur  &  Griffin  to  Steele 
&  Co.,  and  that  defendant  paid  McAuthur  & 
Griffin  for  the  tlmbw  on  said  lot  under 
said  lease,  bond,  and  deeds.  The  court  rb- 
Jected  this  testimony,  and  ruled  ont  all  the 
papers  so  offered,  on  the  same  grounds  as 
those  on  which  the  lease  and  the  testimony 
offered  therewith  were  rejected.  Sapp  testi- 
fied that  the  timber  on  the  134  aores  was 
not  worth  over  f  150  when  defendant  cut  It. 
Some  of  It  had  already  been  cut  off  by  wit- 
ness. Defendant  offered  to  prove  by  him 
that  plaintiff  knew,  when  he  bought  the 
land  in  controversy,  that  the  timber  had 
previously  been  sold  by  his  predecessor  in 
title  to  those  under  whom  defendant  claims, 
and  that  he  knew  when  he  bought  the  land 
he  was  not  buying  the  timber,  because  It  had 
previously  been  sold,  and  that  he  was  only 
buying  the  soil.  The  testimony  was  reject- 
ed on  the  gromid  that  defendant  had  not 
shown  any  written  evidence  of  title  to  the 
timber. 

De  liacy  &  Bishop,  for  plaintiff  In  error. 
Boborta  A  Smith,  for  defendant  in  error. 

PER  GUBIAM.    Judgment  reversed. 


(B4  Ga.  E60) 

CBNTRAL  RAILROAD  &  BANKING  CO. 
OP  GEORGIA  T.  NEWMAN. 
(Supreme  Court  of  Georgia.    Jane  25.  1894.) 
AcctDBXT  IT  Railroad  Crobsimo — Mdtcal  Neo- 

LtOEN'CE. 

1.  Where  the  injurr  complained  of  was  the 
result  of  mutual  negligence  by  the  plaintiff's 
servant  and  the  defendant,  there  can  be  no  re- 


covery, unless  tfae  servant  was  less  In  fanlt  than 
the  (lefeodaot. 

2.  'W'lien  tiie  d^feodant's  wrongful  act  was 
not  only  a  failore  in  diligence,  but  was  willful, 
or  so  crasfliy  negligent  as  to  be  wanton  and  reck- 
less, the  mere  failure  of  tbe  plaintiff  or  his  serv- 
ant in  the  exernse  of  ordinary  care  will  not  de- 
feat a  recovery. 

(Syllabofl  by  the  Court.) 

E^rror  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Action  by  M.  Newman  against  the  Central 
Railroad  &  Banking  Oompany.  Plaintiff 
had  Judgment,  and  defendant  brings  wror. 
Revmed. 

The  foUowIng  Is  the  official  report: 

Acthm  by  Newman  against  tfae  railroad 
company  for  killing  a  hone  and  destroying 
a  baker's  delivery  wagon  and  hameis  and 
a  load  of  Invad.  laying  damages  at  $1,000. 
The  Jury  fbu&d  for  the  plaintiff  $322.80,  and 
the  defendant  excepted  to  the  dadal  of  a 
new  trial.  Tlie  dedaiatliHi  alleged  that  the 
InJuricB  wm  d<me  on  Elm  street,  a  puMic 
street  in  the  city  of  UiUMm,  while  the  de- 
fendant's passaiger  train  was  being  ran  at 
a  high  rate  of  speed.  In  a  grossly  negligent 
and  reckless  manner,  without  due  caution 
and  drcnmspection,  and  without  conforming 
to  the  requlrranentB  of  law  In  approaching 
and  cnnidng  a  puUic  street  or  highway. 
The  special  grounds  toe  new  trial  are  as  fol- 
lows: "(1)  Under  the  sole  defense  as  stated 
at  first  to  the  court  and  the  Jury,  tiiat  the 
plaintiff  could  not  recover,  because,  by  the 
exercise  of  ordinary  care,  he  conid  have 
avoided  tlie  consequences  to  himself,  caused 
by  defendant's  negligence,  the  Judge  &veA 
In  charging  the  Jury  as  follows:  'And  fnr^ 
th^,  if  the  defmdant  should  fioll  to  that  ex- 
tent, but  should  prove  that  the  idiUntlff 
himself  was  partly  to  blame.— partly  at  fault 
himself  for  the  injury,— although  he  might 
not  have  been  able  to  avoid  It  entirely  by 
the  exercise  of  ordinary  care,  still,  if  he  was 
at  fault  partly,  and  the  railroad  was  at  fault 
also,  then  the  amount  of  recovery  would  be 
lessened  by  the  proportion  that  the  fanlt  of 
the  plaintiff  bore  to  the  fault  of  the  defend- 
ant. In  other  words.  If  the  damages  were 
$500,  and  they  were  both.  In  your  opinion, 
according  to  the  evidence,  equally  to  blame, 
the  plaintiff  would  not  be  entitled  to  recov» 
but  $250;  and.  If  the  plaintiff  was  three- 
fourths  to  blame  and  the  defendant  was  one- 
fourth  to  blam^  the  same  proportion  would 
hold  good;  or,  if  the  plaintiff  was  one-fifth 
to  blame  and  the  defendant  four-fifths  to 
Uame,  these  proportions  would  still  be  car^ 
ried  out.  Ton  catch  the  Idea:  That  If  you 
should  find  that  the  plaintiff  could  not  have 
avoided  the  injury  entirely  by  the  exercise 
of  ordinary  care  on  his  part,  and  yet  that 
he  and  defendant  company  were  both  to 
blame,  you  would  then  determine  from  the 
evidence  the  relative  degree  of  their  negli- 
gence, by  the  fault  which  contributed  to  or 
caused  the  injury  and  damage,  and  would 
lessen  the  plalntifPs  recoveiy  according  to 


Digitized  by  Google 


220 


SOUTHEASTEBN  BBPOBTBB,  VoL  21. 


(Ua. 


the  amount  of  his  proren  damase.  according 
as  Ills  negligence  or  fault  vas  proportioned 
to  tbe  negligence  or  fault  of  the  defend- 
ant company.*  (2)  Tb&  court  charged  thus: 
*Now,  I  charge  you  the  law  to  be  that,  what- 
ever negligence  tbe  defendant  ounpany  may 
hare  been  guilty  of,  unless  It  amounted  to 
gross  and  wanttm  n^Ugence  and  utter  dis- 
regard ot  the  right  of  others,  and  wanton 
negligence  and  gross  negligence  which 
amounts  to  wUIfnl  misconduct  on  the  part 
of  the  agents  or  employte  of  the  defradant 
company,  whatever  their  negligence  may 
have  beoi,  even  though  they  were  ne^Igent, 
unless  It  was  such  negligence  as  that  the 
plaJntifC  would  not  hare  any  right  to  recover 
if,  by  the  exercise  of  ordinary  care  ou  his 
part,  he  could  have  avoided  any  injury  con- 
sequent upon  the  negligence  of  the  defend- 
ant* And  thus:  'You  understand,  there- 
fore, that  whatevw  may  have  beeai  tbe  n%- 
llgence  of  this  railroad  company  in  tills 
matter,  unless  that  n^Ugence  amounted,  in 
your  opinion  from  the  evidence,  to  wanton, 
willful  nefi^gence,  or  at  least  to  gross  negli- 
gence that  amounts  to  wanton  willfulness, 
the  plalntUf  cannot  recover.  If  he  could  have 
avoided  this  colUsion  by  the  exercise  of  or- 
dinary care  on  his  part*  The  defendant  in- 
sists that  the  court  ored  In  quallCsring  the 
plaintiff's  inablllly  to  recover  in  case  he 
could  have  avoided  the  consequence  of  de- 
fendant's n^llgmce  by  ordinary  car^  by 
the  exception,  unless  It  was  gross  and  wan- 
ton n^Jgoice  or  willful  n^lgence,  because 
there  was  no  evidence  that  there  was  any 
wanton  or  willful  ne^lgence  or  gross  negli- 
gence on  the  part  of  the  defendant,  and  be- 
cause the  statute  makes  bo  such  exception 
or  qualification  In  favor  of  tbe  plaintiff's 
right  to  recover  if  lie  could  lutve  avoided  the 
ccmsequencea  of  defendant's  negligence." 

R.  F.  Lyon,  Steed  &  Wlmberly,  and  John 
R.  Cooper,  for  pUUntifl  In  error.  Jas.  A. 
Thomas  and  BenJ.  B.  Whlt^  for  defendant 
In  error. 

PER  CURIAM.    Judgment  reversed. 


BIU8  T.  LIDB. 
(Supreme  Oourt  <rf  Georgia.    Jane  18,"  ISM.) 

TaUDITT  or  COKTRACT  TO  CONVET  LlND — EK- 
rOKCBNBNT. 

A  contract  under  seal,  to  convey  land  to 
another  upon  the  payment  by  him  of  a  stipulated 
price,  provided  such  payment  be  made  within 
six  months  of  the  date  of  the  contract,  is  obliga- 
tory, if  supported  by  a  consideration  of  five  dol- 
lars actually  paid  by  tlie  obligee  to  the  obligor. 
After  the  fwmer  has  made  his  election  to  pay 
the  stipulated  price,  and  baa  actually  tendered 
the  same  within  the  time  spedfied  in  the  con- 
tract uud  demanded  a  conveyance,  there  is  no 
want  of  mutoality,  but  both  parties  are  bound 
absolutely,  and  nteciflc  performance  may  be  en- 


forced at  the  instance  of  the  obligee,  suing  in 
behalf  of  a  third  person,  to  whom  he  has  sold 
all  his  interest  in  tbe  premises,  or  in  the  contract 
sought  to  be  enforced,  such  assignee  being  a  co- 
party  plaintiff,  OB  usee. 
(Syllabus  by  the  Court) 

Error  from  superior  court  De  Kalb  county; 
Richard  H.  Clark,  Judge. 

Action  by  R.  L.  Sims,  for  the  use  of  one 
Webster,  against  Mrs.  M.  A.  Ude,  to  en- 
force a  contract  to  convey  land.  There  was 
a  Judgment  for  defendant  &nd  plaintiff 
brings  error.  Reversed. 

The  following  Is  the  official  report: 

The  declaration  of  Sims,  for  tbe  use  of 
Webster,  against  Mrs.  LIde,  alleged:  On  De- 
cember 7, 1889,  Mrs.  Llde  entered  Into  a  writ- 
ten contract  to  make  Sims  a  good  and  sufli- 
dent  title  to  certam  lands,  described,  upon 
which  she  then  resided  and  now  resides,  on 
condition  that  Sims  should  pay,  or  cause  to 
be  paid,  to  her,  within  six  mouths  from  that 
date,  $4,(X)0;  that  on  April  22.  1890,  relying 
upon  this  contract,  for  a  valuable  considera- 
tion, he  contracted  with  Webster  to  sell  him 
all  the  Intwest  he  (Sims)  had  In  the  land  by 
reason  of  the  contract;  that  In  compliance 
with  his  contract  with  Mrs.  Llde,  he  (Sims) 
caused  the  sum  of  $4,000  to  be  tendered  her 
May  28,  1890,  and  a  deed  to  be  demanded, 
whereupon  she  stated  that  she  was  willing  to 
sign  the  deed,  but,  being  Instructed  by  her 
husband  (S.  W.  Lide,  Sr.),  he  being  then  pres- 
ent not  to  abide  her  contract  Bhe  refused  to 
execute  the  deed  or  receive  the  money, 
which  money  was  tendered  to  her,  and  the 
execution  of  the  deed  demanded  of  her,  at 
her  residence  on  tbe  premises.  He  prayed 
for  such  verdict  order,  or  decree  as  might  be 
necessary  to  compel  her  to  perform  the  con- 
tract and  to  do  as  might  otherwise  to  Jus- 
tice appertain.  Attached  to  the  peuuon  was 
a  copy  of  the  contract  It  stated  that  lu  con- 
sideration of  five  dollars  "to  me  In  hand  paid, 
I  hereby  agree"  to  make  Sims  a  good  and 
sufficient  title  to  the  place  "upon  which  1  now 
reside"  (describing  It),  ujwn  condition  that 
Sims  pay  or  cause  to  be  paid  "to  me  tS.  W. 
Llde,  Sr.]  $4,000  witbin  six  months  from 
date."  The  contract  was  dated  December  7, 
1889,  and  signed,  "M.  A.  Llde."  Defendant 
moved  to  dismiss  the  declaration,  because  (1) 
It  did  not  set  out  that  the  contract  was  based 
on  a  consideration;  (2)  the  contract  provided 
that  the  money  therein  agreed  to  be  paid  was 
to  l>e  paid  to  8.  W.  Lide,  and  not  to  defend- 
ant; (8)  there  was  no  mutuality  In  the  con- 
tract plaintiff  not  having  signed  It;  (4)  no 
assignment  of  the  contract  to  the  usee  was 
alleged. 

Haygood,  I^vett  &  Plyer  and  Candler  & 
Thomson,  for  plaintiff  In  error.  J.  A.  Ander- 
son and  John  S.  Candler,  for  defendant  in  er 
ror. 

PER  CURIAM.  Judgment  reversed. 
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(H  Go.  S96} 

NIGHTENGALE  et  al.  T.  STATB. 

(Sapreme  Court  of  Oeorsia.    March  5,  18W.) 
Larcbnt  — What  Constitutes  —  Descbiptios  of 

PhOPCBTX— RBA80X1.BLE  COUBT— IXSTHCOTIONB. 

1.  Aq  indictment  for  stealing  a  cow  sufS- 
cientlr  designatea  the  species  to  which  the  aal- 
mai  belongs,  though,  in  lien  of  the  word  "cow," 
it  uses  this  pbraspolo^y:  "An  animal  of  the  fe- 
male  sex,  and  of  thr.l  species  of  animals  known 
OS  'cattle.' " 

2.  If,  on  a  trial  for  larceny,  the  jorr  have 
no  reasonable  donbt  as  to  the  identity  of  the  ani- 
mal alleged  to  have  been  stolen,  or  as  to  any 
other  essential  fact  Involved  in  the  commission 
of  the  offense,  It  will  be  no  cause  for  acquittal 
that  they  entertain  a  reasonable  doubt  as  to  the 
truth  or  accuracy  of  some  of  the  descriptive 
terms  applied  in  the  indictment  to  the  animal. 
Although  a  needlessly  minute  or  comprehensive 
description  must  be  proved  as  alleged,  the  snper- 
flnons  elements  need  not  be  established  with 
the  same  degree  of  cert^nty  as  is  reaniaite 
touching  the  essentials  of  the  case. 

3.  Where  one  kills  a  cow  not  intending  to 
■teal  it  he  ia  not  guilty  of  cattle  stealing,  al- 
though immediately  afterwards  the  animus  fu- 
randi  entm  his  mind,  and  he  thereupon  steals 
and  apmopriatea  the  carcass. 

4.  Thongb  open  to  verbal  critidsm,  the 
chaine  of  the  court  touching  the  evidence  of  an 
accomplice  was  substantially  correct 

5.  The  charge  of  the  court  on  the  subject  of 
confessions  was  erroneous  aa  applied  to  the 
facts  of  the  case. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Camden  coun- 
ty; J.  L.  Sweat,  Judge.  . 

Tooy  Nlgbtensaie  and  anotlier  were  con- 
Tlcted  of  larcen7i  and  bring  error.  Be- 
versed. 

The  following  Is  the  official  report: 
Tony  Nightengale  and  Elijah  Miller  were 
Indicted  for  simple  larceny.  They  demur- 
red to  the  indictment,  and  the  demurrer  was 
overmled.  They  were  found  Kul^tyi  and 
tbelr  motion  for  new  trial  was  overmled. 
They  excepted  to  both  mllngB.  The  Indict- 
ment alleges  that  the  defendants,  on  Sep- 
tember 6,  1892,  in  Camden  county,  "one  an- 
imal of  the  female  sex,  and  of  liiat  species 
of  animals  known  as  'cattle,'  red  In  color, 
marked  crop  in  each  ear,  and  branded  wltb 
the  letter  P,  of  the  personal  goods  of  D.  R. 
Proctor,  and  of  the  value  of  $12,  unlaw- 
fully, wrongfully,  and  fraudulently  did  take 
and  carry  away,  with  intent  to  steal  the 
same."  Tbe  grounds  of  the  demurrer  are. 
In  brief,  that  the  indictment  alleges  no  of- 
fense, and  that  the  description  of  the  proi>- 
erty  alleged  to  have  been  stolen  la  insuffi- 
cient At  the  trial,  D.  E.  Proctor,  the  prose- 
cutor, testified:  "On  or  about  the  date 
named  in  the  Indictment,  I  owned  a  red 
cow  bearing  the  earmarks  therein  described, 
which  ranged  about  the  premises  of  Israel 
Littlefield.  She  was  worth  ¥15.  About  that 
time  she  disappeared,  and  I  have  not  seen 
her  since.  A  short  time  thereafter  notice 
came  to  me  that  a  cow  had  been  butchered 
upon  Llttlefleld'a  premises,  and  about  60 
yards  from  his  residence.  I  saw  signs  of  a 
cow  having  been  butchered.  This  was  in 
Camden  conntr.  I  own  about  250  head  ot 


cattle,  ammig  than  a  number  of  red  cowa. 
I  remember  distinctly  having  seen  one  of 
my  red  cows  around  Littlefldd's  premises. 
'JHh&t  is  tbe  cow  which  disappeared.  From 
time  to  time  numbers  of  my  cattle  disap- 
pear. I  cannot  say  by  what  means.  Some 
may  be  snake-bitten;  some  perish  by  tbe 
Inclemency  of  the  weather.  My  brand  Is  tbe 
letter  P.  X  cannot  say  that  this  particular 
cow  was  branded.  All  of  my  cattle  are  not 
branded.  Some  of  them  are,  and  some  are 
not  Those  not  branded  usually'  range  in  a 
different  neighborhood  than  that  where  this 
cow  was  killed.  Soon  after  the  disappear- 
ance of  this  cow,  I  bad  tbe  defendants  ar- 
rested, and  charged  tbem  with  larceny  of 
this  animal.  They  were  bound  over  to  an- 
swer the  charge,  and  some  time  thereafter 
they  came  to  me,  and  asked  me  to  let  the 
matter  be  settled.  I  declined  to  do  this,  and 
told  tbem  I  believed  they  stole  my  cow. 
They  made  no  reply  to  this  statement,  but 
simply  said  it  was  bard  that  It  could  not 
be  settled.  All  they  said  to  me  was  said 
freely  and  voluntarily,  and  without  the 
slightest  hope  of  reward  or  remotest  fear 
of  injury  from  me  to  induce  this  statem^t** 
Israel  Ltttlefield  testified:  "In  September, 
1892,  one  of  Proctor's  cows,  a  red  cow, 
bearing  the  earmarks  with  which  he  marked 
bis  cattle,  ranged  upon  my  place,  and  got  to 
breaking  Into  my  crop.  One  day  she  broke 
In,  and  I  could  not  mn  her  out  of  the  field. 
I  was  feeble,  and  had  no  one  except  my  lit- 
tle granddaughter,  whom  I  sent  after  Tony 
Nightengale  to  come  up  and  run  the  cow 
out  Tony  soon  came,  bringing  his  gun, 
and  he  shot  the  cow  In  the  field,  and  killed 
her.  I  did  not  know  he  was  going  to  kill 
her  when  he  came.  Did  not  tell  him  to  da 
so.  He  went  off,  and  In  about  an  hour  re- 
turned with  Elijah  Miller,  and  they  skinned 
the  animal,  gave  me  some  of  tbe  meat,  and 
took  the  balance  off  themselves.  I  gave  no 
Information  of  the  circumstances  until  Abe 
Moody  came  and  told  me  he  had  heard 
about  beef  being  in  the  neighborhood,  and 
thought  that  I  was  connected  with  the  kill- 
ing of  the  cow,  and  that  I  had  better  tell 
about  It  I  then  told  bim  what  I  have 
told  here.  I  am  a  very  old  negro,  about  lOO 
years  old.  I  do  not  know  whether  this  cow 
bad  any  brand  on  It  Did  not  look  to  see." 
The  defendants  each  made  statements  that 
they  had  nothing  to  do  with  the  killing  of 
the  cow,  and  knew  nothing  about  It  until 
several  days  afterwards,  when  they  were 
arrested. 

The  motion  for  new  trial  alleges  that  tbe 
verdict  Is  contrary  to  law  and  evidence,  and 
without  evidence  to  support  It,  and  seta  forth 
the  following  special  grounds:  (1)  Refusal 
to  charge;  "In  order  to  convict  Tony  Night- 
engale and  Elijab  MlUer,  the  defendants  in 
this  case,  It  la  necessary  to  prove  to  a  moral 
and  reasonable  certainty,  and  beyond  a  rea- 
sonable doubt  each  and  every  of  the  material 
all^tlims  Bs  they  are  laid  in  tbe  Indictment, 
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Incladln*  all  of  the  descriptive  aTerments  of  i 
the  anlcoal  ftlleged  to  baTe  been  8t<den;  and 
If  the  evidence  Bboold  fail  to  prove  to  a  ! 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt,  that  the  animal  was 
branded  with  the  letter  P,  as  alleged  In  the 
indictment,  both  of  the  defendants  should  be 
discharged  and  acQultted,  although  all  of  the 
otbCT  material  averments  should  be  so 
proved."  (2)  Refusal  to  charge:  "If  It  shall 
appear  from  the  evidence  that  Tony  Night- 
engale shot  the  cow,  and  afterwards  wait 
off  and  got  Elijah  MlUer  to  assist  In  skinning 
the  cow,  then  MUla>  could  not  be  convicted 
under  this  Indictment,  unless  It  shall  appear 
that  he  was  with  the  other  defendant,  prior 
to  the  killing  of  the  cow,  engaged  In  the 
execution  of  a  common  criminal  design  to 
take  and  carry  away  the  cow  with  Intent  to  | 
steal  the  same;  that.  If  he  bad  no  connection  I 
with  the  criminal  design  of  Tony  Nlghten-  j 
gale  until  after  the  cow  was  killed  and  ap-  , 
predated  by  Nightengale,  then,  under  this  ; 
indictment,  he  could  not  be  convicted,  and 
the  Jury  must  acquit  him."  (3)  The  court 
charged,  touching  the  testimony  of  Little- 
field:  "If  you  shall  find  that  these  defendants 
are  guilty  of  the  offense  charged  against 
them,— simple  larceny,— as  alleged,  and  that 
this  witness  was  a  participant  with  these  de- 
fendants, and  engaged  with  them  In  the 
commission  of  the  crime,  then  he  would  be 
an  accomplice;  and  In  that  event,  while  you 
would  stlU  be  auth<Hlzed  to  consider  bis  evi- 
dence, iHTOvlded  that  you  find  that  he  was  an 
accomplice,  and  weigh  It  as  the  evidence  of 
an  accomplice,  yet  if  such  evidence  was  un- 
supported by  other  corroborating  circumstan- 
ces connecting  these  defendants  with  the 
commls^on  of  the  crime,  sufficient  to  satisfy 
you  of  their  guilt,  you  would  not  be  author- 
ised to  convict  them."  This  is  assigned  as 
error,  because  It  required  the  jury  first  to 
find  that  defendants  were  guilty  before  they 
were  authorized  to  Inquire  whether  the  wit- 
ness was  an  accomplice,  because  It  required 
the  witness  to  have  participated  with  defend- 
ants In  the  commission  of  the  offense  before 
the  jury  could  find  him  to  be  an  accom- 
plice, and  because  the  jury  were  required 
first  to  be  satisfied  from  all  the  evidence,  In- 
cluding the  testimony  of  the  accomplice,  that 
defendants  were  guilty,  and,  after  their 
minds  were  so  satisfied,  the  finding  might  be 
Impeached  by  the  further  Inquiry  as  to  the  , 
participation  of  the  witness  In  the  commis- 
sion of  the  offense.  (4)  The  court  charged: 
"All  admissions  should  be  scanned  with  care, 
and  confessions  of  guilt  should  be  received 
with  great  caution.  A  confession  alone,  un-  | 
corroborated  by  other  evidence,  will  not  Jus- 
tify a  conviction.  To  make  a  confession  ad- 
missible. It  must  have  been  made  voluntari- 
ly, without  being  induced  by  another  by  the 
slightest  hope  of  benefit  or  the  remotest  fear 
of  Injury.  Yon  will  look  to  the  testimony, 
and,  applying  these  rules  of  law  just  given 
70U  In  charge,  determine  whether  or  not 


I  there  has  been  anything  In  the  conduct  upon 
I  the  port  of  the  detradants  shown  to  you 
amounting  to  an  admission  or  confession  of 
their  guUt  Inquire  whether  or  not  they 
went  to  the  prosecutor  In  this  case,  and.  If 
80,  the  drcnmstances  under  which  th^  went 
there.  Scan  with  care  all  that  occurred  on 
that  occasion.  Inquire  whether  or  not.  In 
connection  with  what  took  place  on  that  occa- 
sion, these  defendants  were  charged  with 
having  committed  this  crime.  See  whether 
or  not.  If  they  were  charged  with  It.  they 
admitted  or  denied  Its  oommlssion.  Was  the 
charge  made,  and.  If  so,  was  It  made  nnder 
such  circumstances  as  called  for  a  denial  on 
their  part?  If  you  shall  so  find,  and  find 
that  they  made  no  denial,  that  would  be  a 
circumstance  which  yon  would  be  authorized 
i  to  consider,  and  In  the  nature  of  a  confes- 
I  Bloa,  subject  to  the  rules  of  law  which  the 
j  court  has  given  yon  as  to  whether  or  not  It 
,  was  freely  and  voluntarily  made,  without  the 
;  slightest  hope  of  benefit  or  remotest  fear  of 
injury,  that  being  a  matter  for  the  Jury  to 
determine  from  the  testimony  submitted." 
Assigned  as  error,  because  there  was  nothing 
In  the  evidence  to  Justify  a  charge  upon  the 
subject  of  confessions,  because  such  charge 
amounted  to  an  intimation  by  the  court  that 
a  confession  had  been  made,  and  because  the 
effect  of  the  charge  was  to  withdraw  from 
the  jury  the  consideration  of  the  real  Issura 
made  by  the  defendants,  and  divert  them  to 
an  inquiry  into  the  effect  and  nature  <rf  a 
confession.  (5)  Because,  when  the  Jury  was 
Instructed  to  inquire  as  to  what  took  place 
at  the  Ume  the  conversation  referred  to  by 
the  court  was  alleged  to  have  occurred,  the 
Jury  should  have  tteen  Instructed  that.  If  the 
declarations  of  the  defendants  were  equivo- 
cal and  capable  of  two  constructions  equally 
favorable  to  the  guilt  or  Innocence  of  defend- 
ants, then  the  jury  should  have  placed  that 
construction  upon  such  declarations  which 
would  be  most  favorable  to  the  theory  of  In- 
nocence. (6)  Error  In  charging:  "If  in  this 
case  you  are  satisfied  that  the  description  of 
the  stock  as  laid  In  the  Indictment,  Its  flesh- 
marks  and  color,  marks  of  the  ears  or  brand, 
have  been  proven  to  your  satisfaction,— that 
Is,  to  a  moral  and  reasonable  certainty  and 
beyond  a  reasonable  doubt,— being  otherwise 
satisfied  of  the  guilt  of  the  defendants,  yon 
would  be  authorized  to  convict  them."  (7) 
"The  court  charges  you  that  If  the  evidence 
upon  the  question  of  this  description  of  the 
stock  or  Its  Identification  Is  not  at  variance 
and  does  not  conflict  with  the  description, 
sliowing  the  stock  was  of  another  color  or 
I  different  earmarks  or  of  a  different  brand, 
but  does  prove  sufficiently  that  It  comes  up 
to  the  description  as  made,  to  satisfy  you  to 
a  moral  and  reasonable  certainty  and  beyond 
a  reasonable  doubt  that  the  description  aslald 
has  been  proven,  and  the  stock  alleged  to 
have  been  stolen  has  heretofore  been  suffi- 
ciently Identlfled,  then,  being  otherwise  satis- 
fled  of  the  guilt  of  these  defoidants,  that 
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would  be  sufficient  to  authorize  a  convic- 
tion."  Error,  because  the  Jury  were  thus  in- 
structed that,  before  there  could  be  a  vari- 
ance between  the  proof  and  the  allegations, 
the  evldaice  must  show  that  the  animal 
stolen  was  either  of  a  different  color  or  of 
different  earmarks  or  of  a  different  brand 
than  as  laid  In  the  Indictment;  whereas  the 
}ui7  should  have  been  charged  that  if  the 
indictment  alleged  a  partloular  brand,  and 
the  evidence  failed  to  show  that  the  animal 
was  branded  at  all,  this  would  be  a  fatal 
variance. 

Spencer  R.  Atkinson,  for  plaintiff  In  errcw. 
W.  G.  Brantl^,  Sol.  Gen.,  for  the  Stata 

PBB  GUBIAM.   Judgment  reversed. 


(94  Ga.  4TZ) 

MABTIN  T.  WALEBB. 
(Supreme  Court  of  Georgia.    April  0,  1884.) 
StEOWB^i — ^VaIiIditt  orDiscuiuBR — MOKTOias 
LiBN— Rights  or  Lira  Tbnaht. 

1.  Id  an  action  of  complaint  for  land,  the 
plaintiff  beine  an  administratrix  com  testamento 
annexo,  and  bdng  also  devisee  of  the  land,  a  dis- 
claimer of  title  made  bj  her  in  both  etiaractera, 
pending  the  action,  no  consideration  therefor  be- 
ing recited  or  otherwise  appearing,  caimot  be 
used  to  defeat  the  action;  see  at  the  trial  resist- 
ing the  disclaimer,  and  showing  Vbat  it  was  ob- 
tained from  her  in  the  absence  of  her  counsel, 
and  without  advice  from  liim  or  any  one  else 
learned  in  the  law. 

2.  The  owner  of  land  having  mortgaged  or 
conveyed  the  same  as  security  for  a  debt,  and 
the  secured  creditor  having,  at  her  instance,  pro- 
cured another  person  to  advance  the  money  to 

Sy  off  the  debt,  and  having  surrendered  to  her 
le  debtor)  the  deed  or  mortgage  made  as  se- 
curity, the  p^son  so  advanciDg  the  money  not 
taking,  or,  so  far  as  appears,  requiring,  any  se- 
curity,  the  latter  obtained  no  title  to  the  land, 
and  had  no  right  to  take  possession  of  It  after 
the  death  of  the  owner,  as  agoinst  the  legal  rep- 
resentative of  her  estate;  nor  did  a  deed  to  him 
from  her  husband,  made  after  her  death,  al- 
thoagh  the  land  was  devised  to  him  by  her  for 
the  term  of  his  own  life,  entitle  the  grantee  fn 
tiie  deed  to  retain  possession  after  the  death  of 
his  grantor,  the  tenant  for  life.  But,  if  it  af- 
firmatively appeared  that  the  devise  for  life  was 
assented  to  by  the  execntor  or  by  the  administra- 
trix cum  testamento  annexo,  this  assent  would 
:tiure  to  the  devisee  in  remainder,  and  might 
serve  to  defeat  the  present  action,  to  which  sncli 
devisee  is  not  a  party  in  tlut  diaracter,  but  only 
as  administratrix  with  the  will  annexed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Baldwin  county; 
W.  F.  Jenkins,  Judge. 

Action  In  ejectment  by  Luclnda  Martin,  ad- 
ministratrix, against  Samuel  Walker.  De- 
fendant had  judgment,  and  plaintiff  brings 
error.  Reversed. 

The  following  is  the  official  report: 

Luclnda  Martin,  administratrix  cum  testa- 
mento annexo  of  Catberine  Banks,  sued  Sam- 
uel Walker  to  recover  220  acres  of  land. 
There  was  a  verdict  for  defendant  Plain- 
tiff's motion  for  new  trial  was  overruled,  and 
she  excepted.  The  motiwi  was  upon  the 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence.   Plaintiff  introduced  the  fol- 


lowing evidence:  Eighteen  or  twenty  years 
ago,  Leroy  Snipes  lived  two  years  Id  the 
same  house  with  Andrew  and  Catherine 
Banks,  on  the  disputed  premises,  under  ooa' 
tract  with  the  latter,  who  bad  sole  control 
of  the  place.  Snipes  ottea  heard  them  talk 
about  the  place,  both  of  them  recognialng  her 
sole  ownership  by  gift  of  her  mother.  An- 
drew claimed  no  Interest  in  it  Mrs.  Banka 
lived  on  the  place  more  than  30  years.  It 
was  her  land,  given  her  by  her  mother.  Ber- 
ry King  died  on  the  place,  working  on  the 
land  In  dispute.  Plaintiff  lived  with  Cather- 
ine and  Andrew  Banka  many  years  on  the 
place,  Oath^ine  owning  and  controlling  It 
Last  court  (the  case  was  tried  in  January, 
1883),  Mr.  Brown  brought  plaintiff  a  paper 
to  sign,  and  read  It  three  times  to  her.  She 
could  not  understand  It  and  refused  to  sign 
it  He  insisted.  She  told  him  to  bring  It 
wer  to  Mrs.  Scogglns,  who  could  tell  her 
what  to  do.  He  refused.  She  told  him  she 
could  go  with  him  to  town  and  see  somebody 
about  it  He  refused,  and  told  her  to  touch 
the  pen,  and  she  touched  it  Bwrry  lived  on 
the  place  about  a  year.  The  tax  digests  for 
1884-86  showed  tliat  Andrew  Banks  returned 
DO  land  for  himself,  but  320  acres  for  bis 
wife,  Catberine.  Plaintiff  put  in  evidence 
her  lett^  testamentary  and  the  will  of  Cath- 
erine Banks.  By  this  will,  testatrix  devised 
all  her  estate  to  Andrew  L  BanlES  for  life, 
with  remainder  in  220  acres  to  plaintiff,  and 
50  acres  each  to  Gabe  Banks  and  Alex 
Banks.  The  will  was  probated  January, 
1888.  The  death  of  Andrew  I.  Banka  before 
suit  was  admitted.  For  defendant:  A  writ- 
ten disclaimer  of  title  for  herself,  as  adminis- 
tratrix or  individually.  In  the  disputed  prem- 
ises, signed  by  plaintiff  with  her  mark.  A 
deed  dated  In  1890,  from  Andrew  I.  Banks 
to  defendant,  covering  the  land  In  dispute. 
Two  promissory  notes  for  $100  each,  dated 
February  8,  1886,  payable  to  A.  I.  Banks, 
agent  or  bearer,  "for  price  of  land,"  due,  re- 
spectively, November  1,  1888  and  1S89,  and 
signed  by  Berry  King.  Indorsed  on  these 
notes  was:  "Catherine  Banks.  Teste:  The 
above  was  signed  in  my  presence,  this  Feb- 
ruary 15th,  1887.  W.  I.  T.  Ray,  J.  P." 
Brown  testified:  "Carried  the  paper  last 
court  to  plaintiff,  and  got  her  signature  to  tt, 
after  reading  It  to  her  three  times.  Defend- 
ant sent  It  I  explained  It  fully  to  her,  and 
told  her  there  was  no  use  to  go  to  Mrs.  Rob- 
inson's, because  of  her  great  age."  Defend- 
ant testified:  "I  am  in  possession  of  the 
land  by  tenants.  Papers  shown  me  were 
turned  over  to  me  by  T.  Joel,  to  whom  I 
paid  $500.  Joel  held  a  debt  against  Mrs. 
Banks  for  the  amount  I  paid.  I  hold  the 
land  in  payment  of  that  debt.  These  notes 
of  Berry  King  were  turned  over  to  me  by 
Joel  at  the  same  time  the  deed  was  made. 
Joel  gave  his  papers  to  Mrs.  Banks.  The 
land  in  dispute  is  the  same  that  Berry  King 
purchased."  The  disclaimer  of  plaintiff  was 
thus:  "Some  negroes  brought  a  message  last 
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oonrt,  and  I  told  Whitfield  of  It  He  wrote 
tt  out,  and  I  sent  It  to  plaintiff  by  Brown, 
to  sign."  Wbitfleld  testified:  "Some  time 
befure  tbe  deatb  of  Mra.  Banks,  Y.  Joel  em- 
ployed me  to  collect  a  debt  which  she  owed 
him,  for  about  $500,  secured  by  a  deed  or 
mortgage.  She  was  unable  to  pay  It,  and 
came  with  her  husband  and  Joel  to  my  office, 
having  notes  of  Berry  King  now  In  court  and 
other  papers.  She  had  used  two  notes  of 
Berry  King  besides  those  iu  court  She  asked 
Jod  to  see  if  tbe  money  to  pay  her  debt  to 
him  could  not  be  obtained  from  Sam  Walk- 
er. This  was  done.  Joel  received  the 
money,  and  his  papers  against  her  were  giv- 
en  Dp.  The  notes  and  other  papers  now  in 
coDtroTersy  were  given  up  to  Walker.  These 
things  were  done  at  her  request  and  for  her." 

0.  P.  Crawford,  for  plaintiff  In  error. 
Whitfield  &  Allen,  for  defendant  in  error. 

PER  CURIAM.   Judgment  reversed. 


<B<  Oa.  BR) 

LEWIS  vt  aL  T.  EQUITABLE  UOBTOAGE 
CO. 

(Sapreme  Court  of  Geor^a.    June  25,  1894.) 

MORTGAOtB— FaLSB  BBraESBRTATIOKS  AS  TO  VaI^ 

VI— Principal  akd  Aobst— New  Teial. 

1.  Where  one  Is  induced  to  make  a  loan  of 

money  by  the  fraud  of  the  borrowers  and  their 
confederate,  and  as  a  couseqaence  of  the  fraud 
the  security  for  the  loan,  taken  at  the  time  of  the 
lending,  is  essenti^Iy  inadequate  and  Insuffident 
the  lender,  on  discovering  tne  fraad.  may,  with- 
out Bnrrendering  the  Becnrity,  or  offering  to  sur- 
render it  follow  the  money  lent  or  its  proceeds, 
if  they  can  be  identified.  In  the  bands  of  the  bor- 
rowers, their  confederate,  or  any  one  for  whom 
the  confederate  acted  as  agent  while  aiding  lu 
the  commiBBlon  of  the  fraud.  In  such  case,  tbe 
court  having  jurisdiction  of  the  matter,  with 

Kwer  to  administer  equitable  remedies  and  re- 
ft would  control  both  the  security  and  the 
proceeds  of  the  loan  so  as  to  administer  appro- 
priate redress  to  the  creditor,  and  at  the  same 
time  protect  the  legitimate  interests  and  rights 
of  the  wrongdoers. 

2.  Where  a  person,  acting  as  asent  for  his 
wife,  commits  a  fraud  in  her  behalf,  and  she 
takes  the  fruits  thereof,  although  in  ignorance  of 
the  fraud,  she  cannot  retain  them,  as  against 
the  person  defrauded,  if  the  atrant  himself  could 
not  nave  retained  them  had  they  been  hia  own, 
and  his  fraud  had  been  committed  for  his  own 
benefit.  Notice  to  the  agent  is  notice  to  the 
principa). 

3.  Where  the  written  title  to  land  is  In  the 
husband,  althoufrh  he  may  have  paid  for  it  with 
his  wife's  money,  so  that  he  holds  it  in  trust  for 
her.  yet,  if  no  trast  appear  on  the  face  of  the 
title,  purchasers  for  value  from  him  or  from  his 
vendee  are  protected  against  her  equity,  unless 
they  had  notice  of  it  actual  or  constructive, 
when  they  acquired  their  interestand  parted  with 
thdr  money.  There  was  not  enongn  evidence 
(even  including  all  that  was  offered  and  ruled 
out)  tendins  to  show  notice  to  make  notice  a 
substantial  issue  In  this  case. 

4.  Agents  to  Inspect  land  offered  or  about  to 
be  offered  as  securi^  for  a  loan,  the  inspection 
beinp  for  the  sole  purpose  of  ascertainmg  its 
character  and  value,  are  not  agents  of  tbe  lender 
to  receive  notice  of  an  adverse  title  or  an  out- 
standing equity. 

5.  An  agent  to  examine,  form  an  opinion, 
and  report  to  his  principal,  with  no  duty  to  ex- 
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press  his  opinion  to  others,  cannot  by  his  declar- 
ations, affect  the  rights  of  his  principal,  or  of 
those  in  whose  behalf  the  priudpal  was  acting. 

6.  The  fraud  attributed  to  certain  of  the  de- 
fendants in  the  plaintiff's  petition,  being  that 
for  the  pnrpose  of  procnrii^  a  loan,  they  repre- 
sented to  the  plaintiff  that  they  had  bought  the 
land  in  question  from  another  of  tbe  defend- 
ants for  the  snm  of  $15,000;  that  they  made 
oath  before  a  notary  public  that  the  terms  of 
their  purchase  were  |8,000  cash  and  $7,000 
payable  when  they  obtained  tbe  contemphited 
loan;  that  the  representations  and  oath  were 
false;  that  the  defendants  who  bought  and  the 
one  who  sold  conspired  together  to  defraud  the 
plaintiff  by  falsely  representing  that  the  purdiase 
was  for  $15,000,  so  as  to  procure  a  loan  on  the 
security  of  the  land  for  $8,062,50:  that  to  effec- 
tuate their  object  tbey  ccdludvdy  resorted  to 
tbe  artifice  of  a  pretended  sale  and  conveyance 
by  one  of  tbe  defendants  to  some  of  the  others 
for  the  nominal  sum  of  $15,000,  expressed  in  tbe 
deed,  pretending  that  $8,000  of  it  had  been  paid 
in  cash,  when  none  of  it  was  so  paid,  but  only  a 
very  inngnificant  part  was  paid  at  all,  and  this 
payment  in  land;  the  petition  not  alleging  that 
the  plaintiff  did  not  examine  or  inspect  tbe  land, 
or  have  it  examined  or  inspected,  nor  that  the 
plaintiff,  in  making  the  loan  and  taking  the  se- 
curity, relied  upcm  or  wss  influenced  by  the  rep- 
resentation, nor  that  the  oath  taken  before  the 
notary  was  ever  seen  or  read  by  the  plaintiff  (a 
corpuration),  or  oy  any  of  its  officers  or  agents; 
and  the  evidence  produced  at  the  trial  showing 
that  there  was  an  actual  inspection  made  of  tiie 
land  by  persons  whose  report  as  to  its  value  the 
plaintiff  oad  strong  reasons  to  trust,  an^  in  the 
nature  of  things,  probably  did  trust  on  the  faith 
and  credit  of  a  certain  corporation  who  employ- 
ed these  inspectors,  and  there  being  no  evidence 
that  the  plamtiff  reposed  any  trust  or  confidence 
whatever  in  the  representations  made  by  the  de^ 
feudants  as  to  the  value  of  the  land  or  as  to  tiie 
cost  of  it  or  the  payment  of  the  purchase  moniy, 
and  the  value  of  the  security  not  being  affected 
either  with  respect  to  titie  or  any  other  matter  by 
the  questiun  of  payment  or  nonpayment  of  the 
purchase  money,— it  was  error  to  diarge  the  jury, 
in  effect  that  if  certain  of  the  defendants  con- 
spired to  borrow  the  money  upon  representation 
that  the  land  was  worth  the  amount  rmresented, 
when  in  fact  it  was  worth  "a  great  deal  less," 
and  the  representation  was  false,  and  the  money 
was  procured  by  fraud,  the  finding  on  the  israe 
of  fraud  should  be  for  the  plaintiff.  This  in- 
struction was  defective  In  two  respects:  it  left 
out  the  gnestlon  whether  the  representation  was 
trusted  and  acted  upon  by  the  plaintiff,  and  also 
the  question  whether  the  deficiency  in  valae  was 
so  great  as  to  rend«  tlM  land  inueqnate  secu- 
rity for  the  loan. 

7.  It  is  no  cause  tor  dismissing  a  motion  for 
a  new  trial  that  the  brief  of  evideuce,  filed  in 
due  time  under  tbe  approval  of  the  court  con- 
sisted of  a  stenographic  report  of  the  trial,  no 
motion  being  made  to  vacate  the  judgment  and 
entry  of  approval.  And  it  is  competent  at  tiie 
hearing  of  a  motion  for  a  new  trial,  to  allow  the 
document  previously  approved  as  a  brief  of  the 
evidence  to  be  amended,  even  by  substituting 
therefore  a  more'oondensed  statement  of  its  con- 
tents, together  with  additional  matter  Improperly 
omitted  from  the  document  when  it  was  approve 
ed  as  a  complete  brief. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Gordon  county; 
1.  W.  Mtluer,  Judge. 

Action  by  the  Equitable  Mortgage  Compa- 
ny against  J.T.Lewlsand  others.  There  was 
judgment  for  plaintiff,  and  defendants  bring 
error.  Plaintiff  also  assigns  error  to  rulings 
on  motions  subsequent  to  verdict  Reversed 
on  defendants'  exceptions^  and  affirmed  on 
exceptions  by  plalntiflC. 
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The  following  Is  the  <^cial  report: 
Tbe  Equitable  Mortgage  Company  brought 
Its  action  against  Oornellson  et  aL,  and  on 
Angust  31,  1892,  during  the  August  term  of 
the  superior  court,  a  verdict  was  rendered  In 
favor  of  the  plaintiff.  During  that  term  de- 
fendants moved  for  a  new  trial,  and  on  the 
filing  of  the  motion  the  court  passed  an  or- 
der allowing  defendants  30  days  In  which  to 
prepare  and  file  a  brief  of  the  testimony  as 
required  by  law.  Wtthln  the  SO  days  thus  al- 
lowed, but  after  the  adjournment  of  tbe 
August  term,  defendants  filed  the  stenog- 
rapher's report  of  the  oral  testimony,  the 
same  not  having  been  abridged  or  condensed 
as  required  by  law.  but  being  a  full  report  of 
the  questl<ms  and  answers,  rulings  of  the 
court,  and  objections  and  remarks,  and  ar- 
guments of  counsel  on  questions  made  before 
the  court  during  the  progress  of  the  trial, 
and  not  containing  any  portion  of  the  docu- 
mentary evidence  or  Interrogatories  read  on 
the  trial.  This  paper  was  filed  under  the  ap- 
proval of  the  court  as  a  brief  of  the  evidence 
produced  on  the  trial  of  the  cause.  At  the 
February  term,  1803,  the  motion  came  on  for 
hearing,  when  plaintiff  moved  to  dismiss  it, 
because  defendants  had  failed  to  file  any 
brief  of  evldmce  during  the  term  at  which 
the  case  was  tried,  and  because  the  paper 
filed  within  the  80  days  was  not  a  condensed 
and  saoclnct  brief  of  the  material  pordons  of 
the  oral  testimony,  and  did  not  indude  any 
brief  at  all  of  the  Interrogatories,  nor  any 
brief  of  the  documentary  evidence  read  on 
the  trial.  Plalntlfri  motion  to  dismiss  was 
overruled.  Defendants  then  offered  a  pa- 
per, and  asked  to  be  allowed  to  file  It  as  a 
brief  of  tbe  endence.  To  this  plaintiff  ob- 
jected, because  the  time  had  eiqplred  within 
which  a  brief  of  evidence  could  be  filed.  The 
objection  was  OToruled,  and  tbe  papw  thus 
offered  vas  allowed  by  the  court  to  be  filed 
In  the  place  of  the  original  stenographer's 
report  Plaintiff  then  moved  to  dismiss  tbe 
motion  for  new  trial  on  tbe  ground  that  the 
paper  thus  offered  and  filed  by  defendants 
was  not  a  condensed  and  succinct  brief  of  the 
materUtl  portlnu  of  tbe  oral  testimony,  and 
this  motion  was  overruled.  To  each  of  the 
foregoing  rollngs  the  plaintiff  excepted  by 
cross  bill,  tbe  court  having  overruled  the  mo- 
tton  for  new  trial. 

It  appears  from  the  record  that  on  Novem- 
ber 30.  1889,  tbe  plaintiff  made  a  loan  to  B. 
W.  Gom^lson,  W.  iL  Cwnellson,  and  D.  P. 
dine,  taking  their  note  for  ^^jOfOJBO,  with  In- 
terest at  6  per  cent,  and  taking  also,  as  se- 
curity for  the  paymmt  of  that  amount,  a 
deed,  under  sectlim  1969  of  the  Code,  convey- 
ing 990  acres  of  land  In  Gordon  county.  On 
Hay  8, 1891,  the  note  having  become  due,  ac- 
cording to  the  terms  of  tbe  contract,  1^  rea- 
son of  default  In  paying  interest,  salt  was 
brought  by  the  plaintiff  against  the  Gomell- 
stMia  snd  CUne,  which  was  sabaequently 
amended  by  allying  as  follows:  The  note 
sued  <Hi  was  given  for  money  bwrowed  by 
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aald  defendants  from  plaintiff,  and  was  secur- 
ed by  deed  to  the  990  acres  of  land  (de- 
scribing It),  which  lands  were  conveyed  to 
said  defendants  by  Jackecm  T,  Lewis  on  No- 
vember 7, 1880,  for  the  nominal  consideration 
of  flG.OOQ.  Defendants,  for  the  purpose  of 
procuring  the  loan,  represented  to  plaintiff 
that  they  had  bought  the  land  for  that  sum 
from  Lewis,  and  made  oath  before  E.  F. 
Reed,  notary  public,  on  November  7,  1888, 
that  they  had  bought  It  for  $8,000  cash,  and 
$7,000  whw  the  loan  vras  closed.  Said  rep- 
resentation and  oath  were  false.  Tbe  only 
consideration  paid  by  said  defendants  to 
Lewis,  accept  a  small  piece  of  land,  worth 
less  than  $1,000,  was  the  $7,000  procured 
from  plaintiff;  and  Lewis  and  said  defend- 
ants conspired  together  to  defrand  the  plain- 
tiff by  falsely  representing  that  said  consid- 
eration was  for  $15,000,  so  as  to  procure  a 
loan  on  the  land  for  $8,062.50.  by  making 
said  false  and  fraudulent  r^resentatlons. 
Lewis  owned  the  land,  and  applied  to  plain- 
tiff for  a  loan  on  it  bat,  being  afraid  It  would 
not  bear  the  loan  hewanted,here8CHrted  to  tbe 
artifice.  In  coUusImi  with  said  defendants,  of 
sdllng  it  to  them  for  the  nominal  sum  of  $15,- 
000.  pretending  that  $8,000  of  It  had  been 
paid  In  cash,  when  no  cash  whatever  had 
been  paid,  and  only  a  very  insignificant  piece 
of  land  had  been  conveyed  to  represent  the 
pretmded  cash  consideration.  Thus  it  was 
represented  to  plaintiff  that  $15,000  had  beea 
paid  for  It,  fqr  the  purpose  of  furnishing  evi- 
dence of  a  valtie  which  was  fictitious  and 
false.  Tbe  lands  so  conveyed  to  plaintiff 
are  not  worth  anywbeie  near  the  amount  of 
tbe  loan  so  madeupon  tbem.  and  are  not  worth 
over  $3,000  or  $4,000^  Said  defendants  are 
wh(^Iy  luBolvont  and  lrresponslbl&  Lewis 
got  the  mon^  so  advanced  by  plaintiff  to 
defendants  in  pursuance  of  the  sdieme  be- 
tween tbem  and  falm,  has  Invested  the  same 
In  certain  lands  In  Bartow  county  (describing 
them),  and  has  withheld  his  deed  from  rec- 
ord. Said  property  was  reOuned  by  Lewis 
as  agMtt  for  his  wife,  and  plaintiff  supposes 
that  be  has  conveyed  It  to  her  tor  the  pur- 
pose of  further  covering  up  his  tracks. 
Wherefore,  waiving  discovery,  plaintiff  prays 
that  Lewis  and  his  wife  be  made  parties  de- 
fendant, and  that;  after  the  lands  craiveyed 
to  plaitttlfl  by  the  other  defendants  shall 
have  been  sold,  tbe  lands  conveyed  to  Lewis, 
and  by  blm  to  his  wife,  be  sold  to  make  up 
tbe  deficiency.  By  farther  amendmut  plain- 
tiff alleged  that  the  amount  loaned  on  No- 
vember 30. 1889,  was  $7,500,  but  the  note  vras 
taken  for  98,QeZJSO,  payable  five  years  after 
date,  with  Intwest  at  6  per  cent,  the  inten- 
tion of  all  parties  being  to  make  a  loan  ot 
$7,500,  with  Interest  at  8  per  coit;  and  plain- 
tiff inrays  to  recover  $7^00  with  Interest  from 
November  30, 1889.  at  8  per  cent,  to  wit,  $8.- 
250  principal,  besides  interest 

Lewis  and  his  wife  answwed  severally,  ad- 
mitting that  the  note  sued  on  was  tor  the 
loan  made  to  the  GorneUsons  and  CUne,  se- 
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cured  by  the  deed  to  th.e  900  fLcres  of  land, 
but  denying  that  Lewis  or  his  wife  was  Id 
any  way  a  party  by  act  or  word  In  obtaining 
the  loan.  They  set  up  that  In  1873  Lewis  mar- 
ried his  wife,  who  had  an  estate  of  her 
own,  inherited  from  her  father,  and  Lewis 
being  without  property  or  money.  After  his 
marriage,  be  located  In  Bartow  county,  and 
engaged  In  farming  and  tradingt  using  his 
wife's  money  and  property  in  this  buslnesB. 
With  her  propMty,  and  the  proceeds  thereof, 
he  bongbt  for  her  and  In  her  name  a  planta- 
tion In  Bartow  county  tor  91,780,  taking  a 
deed  to  the  same  In  bar  name,  where  tbey  re- 
sided about  fonr  years.  This  plantation  he 
swapped  to  bis  father,  John  L.  Lewis,  paying 
bim  1300  In  addition,  for  a  ralnable  planta- 
tion In  Gordon  county,  taUng  a  deed  In  bis 
own  name;  and  hemade  ImproTementsthwe- 
on  to  the  raloe  of  $2,500.  Wltb  her  propMty 
and  Its  proceeds  he  bought  two  other  places 
adjoining  this  farm,  all  of  wblch  constitnte 
tbe  960  acres  which  he  sold  and  deeded  to  the 
Gwnelisons  and  Gllne,  and  upon  which  the 
loan  was  made  by  plaintiff  to  them.  Lewis 
denies  any  sort  of  collusion  hims^f  or  on 
the  part  of  bis  wife  In  the  sale  to  the  Cor- 
nellsonsand  OUne,oranyotberway,to procure 
an  unreasonable  loan  from  plaintiff  by  tbem. 
It  Is  untrue  Quit  theeonslderatlon  set  forth  In 
the  deed  from  him  to  them  was  so  stated  as 
to  authorise  them  to  procure  an  unreasonable 
and  unjust  loan  of  money  from  plalntltf,  or 
to  secure  any  loan  wbateTor.  The  990  acres 
of  land  conveyed  to  plaintiff  for  the  loan  of 
about  (7.000  Is  most  valuable,  and  well  worth 
doable  the  amount  of  the  loan.  The  actual 
amount  of  mone^  received  on  the  loan  by  the 
Comeltsons  and  Ollne  was  only  about  $6,615, 
which  sum  tb^  paid  to  Lewis  for  his  wife, 
and  he  reinvested  the  same  as  part  payment 
of  the  purchase  mon^  of  the  land  wha«<m 
his  family  reside.  On  these  lands  be,  for  bis 
wife,  and  with  her  funds,  has  paid  17,200^ 
and  she  now  holds  a  bond,  transferred  by 
blm  to  heat  on  August  ^  1890,  on  demand 
by  her  upon  him  to  make  said  transfer. 
These  lands  were  bought  under  a  contract 
of  purchase  for  the  sum  of  $10,000,  which  con- 
tract was  made  for  and  In  the  interest  of 
Mrs.  Lewis,  with  ber  funds,  with  a  hope  of 
the  proceeds  by  fiurmlng  thoeon  to  pay  the 
balance  of  the  purchase  money.  Lewis  In  no 
way  assisted  the  ComsllsonB  and  Gllne  or 
any  one  else  In  making  overvaluation  of  the 
lands  conveyed  by  tbem  to  plalntttf,  and  Is 
Informed  that  the  valuation  of  the  lands  at 
the  time  of  the  loan  was  made  by  Messrs. 
Mundy  and  Reed,  agents  sent  by  plaintiff 
to  the  lands,  who,  after  thorough  examina- 
tion of  them,  made  their  valuation,  and 
recommended  the  loan.  Lewis  has  made 
crops  thereon,  the  net  Income  of  which  was 
a  good  Interest  on  $1S,000,  as  compared  wltb 
other  lands  In  Qaedon  county,  and  more  than 
the  comparative  Income  from  the  lands 
whereon  he  and  his  ftmlly  now  reside. 
Under  the  evidence  and  charge  of  the 


court,  the  Jury  found  for  the  plaintiff  97.- 
500  principal,  besides  interest  and  attorney's 
fees.  They  found  against  defradant  Lewis, 
and  farther  found  In  favor  of  plaintiff  a 
special  lien  upon  the  property  described  In 
the  bond  for  title  taken  by  Lewis  and  trans- 
ferred to  his  wife.  The  motion  for  new 
trial  made  by  Lewis  and  wife  alleges  that 
the  verdict  la  contrary  to  law  and  evidmce. 
and  that  the  court  erred  In  giving  the  fol- 
lowing Instructions  to  the  Jury:  "The  bur- 
den la  upon  the  plaintiff  to  show  fraud  as 
alleged  In  the  petition,  and  If  yon  find  that 
Lewis  Old  conspire,  participate,  or  procure 
or  persuade  Oomellwma  to  borrow  this  mon- 
ey upon  repres^tattou  that  the  liewla  land 
was  wortii  the  amount  alle^d  In  the  peti- 
tion, when  In  fact  you  find  from  the  evi- 
dence tbat  It  was  w<nth  a  great  deal  less, 
and  you  find  tbat  the  representatloD  was 
flslse,  and  find  that  the  money  was  procured 
by  fraud,  thai  you  would  find  In  favor  of 
the  plaintiff  on  this  issue  of  fraud.  And  in 
that  event  you  wHI  find  a  verdict  soeh  as 
I  will  give  you  before  I  conclude  this  charge. 
On  the  contrary,  if  you  should  find  tbat 
Lewis  did  not  procure  or  participate  in  any 
fraud  that  was  perpetrated  upon  plaintiff  In 
this  transaction  of  n«n)ttattav  this  loan, 
tbat  be  was  In  no  way  connected  with  It, 
but  that  he  In  good  faith  simply  sold  bis 
land  to  Comellson,  and  Comelison  conduct- 
ed the  negotiations  without  ai^  promise  of 
participation  or  B(^ieItation  on  the  part  of 
Lewis,  and  be  receired  the  money  tat  good 
faith  as  tbe  purchase  mon^  tai  the  place, 
and  yon  are  satisfied  of  that  from  tbe 
weight  of  evidence  thea.  you  will  find  In  fa- 
vor of  Lewis  on  this  issue.  So  fkr  as  tbe 
lights  of  Mrs.  Lewis  are  concerned  in  this 
case,  tbwe  Is  no  evidence,  as  I  understand 
it,  charging  this  plaintiff  wlOi  any  notice 
wbatevw  of  any  equity  of  here  In  tbe  land, 
or  any  property  mentioned,  and  for  tbat  rea- 
son I  direct,  so  far  as  that  la  ooncemed,  a 
v^lct  against  her,  provided  you  And  a  ver- 
dict against  hw  husband."  The  errors  al- 
leged as  to  tbe  foregoing  charges  are  that 
tbe  court  assumed  that  the  petltitm  contain- 
ed a  statement  of  facts  that  would  amount 
to  such  firaud,  if  proved,  as  would  entfUe 
plaintiff  to  the  relief  sought;  whocas  mov- 
ants bislst  tbat  the  facts  charged  amounted 
only  to  a  misrepresentation  as  to  the  vahie 
ot  the  land  upon  which  the  mon^  was  loan- 
ed, and  would  not  constitute  such  a  fraud 
as  would  entitle  the  plaintiff  to  the  relief 
sought  Further,  in  tbe  second  part  of  the 
charge  excepted  to,  the  court  Intimated  Its 
(pinion  as  to  what  had  been  proved  on  tbe 
subject  of  fraud,  and  charged  the  Jury  upon 
the  assumption  that  a  fraud  bad  been  p^ 
petrated  upon  tbe  plaintiff  In  the  negotia- 
tion of  tbe  loan,  which  would  ratltle  plain- 
tiff to  relief;  whereas  defoidants  insist  that 
no  such  fraud  bad  been  proved,  and  this 
was  a  question  for  the  Jury,  without  the  in- 
timation ot  any  opinion  of  the  court;  tbat 


Digitized  by  Google 


NASHVILLE.  C.  ft  87.  L.  RY.  CO.  o.  CLEaHOBK. 


227 


there  was  some  eridence  of  notice  to  plain- 
tiff, at  the  time  of  the  loan,  of  the  rights  of 
Mrs.  Lewis  In  some  of  the  property,  and  It 
was  error  to  direct  a  verdict  against  her, 
Instead  of  Bubmlttlog  this  Issue  to  the  jury. 
It  is  farther  assigned  as  error  tliat  the 
court  rinsed  to  allow  O.  W.  Beed  to  testify 
what  Talnatlon  was  pat  upon  the  land  by 
FoUerton  and  Mundy,  agents  tor  the  com- 
pany negotiating  the  loan,  at  the  time  they 
went  over  and  inspected  It  UoTants  insist 
that  said  evidence  was  relevant  and  mate- 
rial, and  ttiat  the  relations  between  plaintiff 
and  the  Atianta  Tmat  &  Banking  Compai^, 
by  whom  Fuller  ton  and  Mundy  were  seat, 
and  for  whom  th^  were  acting  at  the  time, 
woie  each  as  to  authorise  tiie  admlasicoi  of 
the  eridence  to  the  effect  that  at  the  time 
of  the  examination  they  valued  the  land  at 
$22,000.  The  court  mled  ont  the  statement 
made  by  Sobn  Ll  Lewis  on  redirect  examina- 
timt  In  behalf  of  defendant,  that  "the  place 
I  took  in  Bartow  connty  was  his  wife's 
place."  Mrs.  Lewis  contended  on  the  trial 
that  she  bought  the  place  on  which  the  loan 
was  mad^  and  paid  for  It  with  her  own 
means  and  separate  estate,  and  that  in  equi- 
ty she  was  entitied  to  it;  though  her  hus- 
band had  taken  a  deed  to  it  in  his  own 
name;  and  that  plabitiff  had  notice  of  her 
equity  when  it  made  the  loan.  It  Is  alleged 
that  this  testimony  was  admissible  to  show 
her  ability  to  porchaae  the  plaoe,  and  notice 
to  plaintiff,  and  that  the  court  erred  In  rul- 
ing It  out  Defendant  Lewis  testified,  "I 
notified  the  Inspector  that  I  was  tier  agent" 
On  motion  the  court  ruled  thta  out  which 
ruling  is  assigned  as  error,  morants  Insist- 
ing that  the  iDspectw  to  whom  this  notice 
was  glroi  was  plaintiff's  agott  and  that 
the  eridence  was  rderant  and  material  to 
diow  notice  to  plaintiff  of  Mrs.  Lewis*  equi- 
ty In  the  land  <hi  whlidi  tbe  loon  was  made. 
Two  other  sroonda  of  the  motion  set  up  new- 
ly-dlscorered  erldenoe.  A  part  of  tills  Is 
cmtained  In  the  afiUarit  of  W.  M.  Pecvles, 
who  seems  from  the  record  to  hare  been  a 
witness  at  tiw  trlaL  The  aflidarit  states 
that  he  was  acquainted  with  and  had  knowl- 
edge of  tbe  {dons  and  the  aWbial  designs  of 
the  original  orgonlsatioa  of  the  BqaltaUe 
Mortgage  Company  and  the  Trust  Bank- 
ing Company  vt  Atlanta, Oa.;  tiiat  he  had  ser- 
etal  Interviews  with  Charles  N.  Fowler,  prea- 
Idoit  of  the  BqnltaUe  Mwtgage  Company, 
la  regard  to  getting  vp  loans  oa  real-estate 
in  Geoc^  and  ms  advised  by  him  to  get 
up  a  Joint-stock  compoi?*  which  deponent 
endeavored  to  do,  and,  not  having  time  to 
complete  tt,  abandoned  it;  that  subsequently 
the  Atlante  Trtmt  ft  Banking  Company  was 
organised,  as  he  understood  It  for  tbe  same 
purpose,  having  negotiated  a  loan  for  his 
vrlf e  tiwH^h  that  company,  pa^ble  to  the 
Equitable  Morti^ige  Company;  and  that  be 
did  not  commniUcate  any  of  these  facts  to 
any  of  the  parties  or  their  attorneys  In 
this  case  prior  to  the  trlaL   Tbe  other  testi- 


mony is  In  an  affidavit  of  David  Lamar,  to 
which  is  attached  a  letter  dated  at  New 
York,  December  &.  1892,  addressed  to  David 
Lamar,  and  signed  by  Charles  N.  Fowler, 
president  stating,  "Your  recent  favor  Is  at 
hand,  and  in  reply  I  have  to  say  that  all 
of  our  loans  taken  in  your  state  are  through 
the  Atlanta  Trust  &  Banking  Company,  to 
which  we  would  respectfully  refer  yon." 
Lamar  swears  that  this  letter  was  rectived 
by  him  in  response  to  a  letter  directed  to 
the  Equitable  Mortgage  C(Hnpany  In  refer- 
ence to  loans  in  that  company;  and  that  he 
has  knowledge  from  other  correspondence, 
and  from  checks  signed,  which  he  has  seoi, 
that  tiUs  lettw  was  signed  by  Charles  N. 
Fowler,  president  of  the  Bonltable  Mortgage 
Company. 

J.  C.  Pain,  W.  R.  Rankin,  B.  J.  Klker,  O. 
N.  Starr,  and  W.  H.  Dabney.  for  plaintiffs 
In  error.  Hall  &  Hammond  and  W.  J.  Cant- 
rell  ft  Son,  for  defendant  In  error. 

FEB  CURIAM.  Judgment  on  main  bill 
of  exceptions  reversed;  on  cross  bill  of  ex- 
ceptions, affirmed. 


(M  Oa.  on 

NASHTILLB.  C.  &  ST.  L.  BY.  CO.  at  aL  v. 

CLEOHOBN  et  aL 
(Supreme  Court  of  Gkwgla.   Mardi  Ifi,  ISM.) 

ATTACHHEXT  AeAINBT  NOKRBSIDEITT— VsNUX. 

Section  8272  of  the  Code,  declaring  that 
an  attachment  against  a  nonresident  of  the 
state,  where  the  debt  sworn  to  exceeds  $100, 
may  be  made  returnable  to  the  enperior  court 
of  any  county,  conatnied  la  the  light  of  section 
8270,  seems  to  mean  that  aach  as  attachment 
may  be  made  returnable  to  the  superior  court  of 
any  county,  withont  respect  to  whether  or  not 
tbe  debtor  has  effects  therein,  either  in  the  form 
of  property  subject  to  levy,  or  of  credits  sobject 
to  garnishment. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court  Obattooga 
county;  G.  O.  James,  Judge. 

Action  in  attachment  by  J.  S.  CHeghom  ft 
Co.  against  the  Nsabvllle,  Chattanooga  ft 
St  Louis  Railway  Company  and  others.  From 
a  judgment  oTramllng  a  motion  to  dismiss 
tbe  writ  defendante  bring  error.  Affirmed. 

Code,  f  82T0,  reads  as  follows:  **Wbettthe 
plaintiff  In  attechment  wishes  to  1^  his 
attachment  upon  i^perty  In  a  different 
county  from  that  in  which  tbe  same  Is  re- 
turnable, it  shall  be  the  du^  of  the  mag- 
istrate, or  other  tMcer  Issuing  such  attach- 
ment upon  tbe  request  of  tlie  plaintiff,  bis 
agent  or  attorney  at  lair,  to  make  ont  a  copy 
or  copies  of  the  original  attachment  bond 
and  affidavit  and  certify  the  same,  official- 
ly, to  be  a  true  CQK^  or  copies;  and  npcm 
such  copies  being  delivered  to  any  officer  to 
whom  the  same  is  directed,  of  the  county 
where  the  propwty  of  the  defendant  Is,  it 
sbaU  be  tbe  duty  of  such  ofOcer  to  levy,  f  ortli- 
wltii,  tbe  same  upon  the  property  of  the 
defendant  In  such  county,  and  to  return  the 
same,  with  his  actings  and  doings  entered 
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thereon,  to  the  court  to  which  the  original 
attachment  is  returnable." 
The  following  Is  the  official  r^wrt: 
Attachment  was  sued  out  In  Chattooga 
county  against  defendants,  as  nonresidents, 
returnable  to  Ohattooga  superior  court. 
Copies  of  the  attachment,  together  with  the 
affldaTlt  therefor  and  the  bond,  were  cer- 
tified as  sacb  by  the  magistrate  by  whom 
the  attachment  was  Issued,  and  it  was  lev- 
ied by  the  sheriff  of  Whitfield  county.  At 
the  first  term  thereafter  the  defendants 
moved  to  dismiss  the  levy,  on  the  ground 
that  the  attachment  was  void,  being  return- 
able to  Chattooga  superior  court,  when  de- 
fendants had  no  property  to  attach,  and 
none  was  in  fact  attached,  in  Chattooga 
county,  nor  was  there  any  personal  service 
on  either  of  defendants;  and  because  the 
attachment  should  have  been  made  return- 
able  to  Wliitfieid  superior  court  The  (no- 
tion was  overmled,  and  defendants  vxcept- 
ed. 

R.  J.  ft  J.  McCamy,  for  plaintiffs  in  error. 
J.  M.  Bellah,  for  defendants  in  error. 

FEB  CURIAM.   Judgment  affirmed. 


(H  Qa.  i3» 

DIOKBN  T.  WBSTBBN  UNION  TEL.  CO. 
(Supremo  Court  of  Georgia.    April  2,  1894.) 
Qui  Tam  AcnoNS— JuKisDiCTioK  or  Countt 

COUBT. 

There  being  no  court  In  this  state  on 
which  Jarisdictiou  to  entertaia  suits  for  penal- 
ties is  expressly  conferred  by  the  constitution 
or  by  statute,  and,  with  the  excej^tion  of  equity 
eases,  aaits  for  divorce,  and  cases  involving  titles 
to  land,  restricted  jurisdiction  in  civil  cases  be- 
ing generally  with  reference  to  the  amount  in 
controversy,  and  this  restriction  being  applied 
expressly  to  justice's  courts  both  in  the  consti- 
tution and  the  statutes,  it  follows  that  an  act 
imposing  a  penalty  of  SlOO  upon  telegraph  com- 
panies for  neglect  of  duty,  and  declaring  that 
the  same  "may  be  recovered  by  suit  in  a  justice 
or  other  court  having  jurisdiction  thereof," 
should  be  constrned  as  intending  to  confer  juris- 
diction upon  any  court  wlwtsoever  whose  juris- 
diction in  any  class  of  actions  amlnst  telegraph 
companies  would  extend  to  suits  lor  $100.  It  is 
no  argument  agntnet  tbis  construction  and  this 
interpretation  of  legislative  intent  that  the  at- 
tempt to  invest  jnsticea'  courts  with  iurisdictlon 
was  defeated  bv  the  constitutional  provision 
which  restricts  the  jurisdiction  of  these  courts, 
in  cases  of  tort  not  only  to  ?100,  but  to  Injuries 
to  personal  property;  thus  etcmding  penalties 
for  the  nonperformance  of  a  public  duty.  The 
rase  of  Solomon  v.  Tcleffrai^  Co.  (decided  March 
27. 181^)  17  S.  B.  206,  92  Ga.  360,  reviewed  and 
aHirmed. 
(Syllabus  by  the  Coart.) 

Error  from  superior  court,  Morgan  county; 
W.  F.  Jenkins,  Judge. 

Action  by  W.  B.  Dlcken  against  the  West- 
em  Union  Telegraph  Company.  Defendant 
had  Judgment,  and  plaintiff  brings  oror.  Be- 
versed. 

The  following  is  the  official  report: 
Action  against  the  telegraph  company  for 
the  statutory  penalty  for  failure  to  transmit 
and  ddlrer  a  mesaase.  The  salt  was  brought 


to  the  county  court  of  Morgan  anmty,  where 
the  Jndge.  on  hearbig  the  evidence  and  ar- 
gument, found  for  the  defendant  Plaintiff 
api>ealed  to  the  niperlw  court,  where  defend- 
ant filed  a  demurrer  on  the  ground  that  the 
county  court  had  no  Jurisdiction  of  the  case, 
it  being  a  suit  to  recover  a  penalty,  and  the 
Jurisdiction  of  the  county  court  being  limited 
to  suits  on  contracts  and  torts.  The  demur- 
rer was  sustained,  and  plaintiff  excepted. 

W.  R.  Mustin,  for  plaintiff  in  error.  Gus- 
tin,  Guerry  ft  Hall,  for  defendant  in  error. 

FEB  GUBIAM.   Judgment  rmvaeO. 


(H  Ga.  463> 

NATIONAL  CABH-BEGISTEH  CO.  v. 
ISON. 

(Supreme  Coart  of  Georgia.    April  2,  1891.) 
Appbal  — Rl-linqs  ok  Evidbkob  —  CoxTBACT  or 

BU  PLOTMSN  T— CoNSTaucriOK. 

1.  It  is  not  ai^tent  that  the  court  erred  in 
admitting  evidence;  the  motion  for  a  new  trial 
not  diselosing  any  ground  of  objection,  nor  set- 
ting out  any  of  the  evidence  objected  to. 

2.  An  agent  employed  to  sell  a  commodity  in 
a  given  state,  or  In  several  given  states,  at  a  fix- 
ed percentage  on  tiie  amount  of  sales,  with  a 
stipulation  in  the  contract  that  he  is  to  pay  aU 
his  own  expenses,  has  no  authority  merely  by 
virtue  of  his  power  as  agent  to  employ  others  at 
the  expense  of  the  company,  either  to  act  as 
subagents  or  to  advertise  and  commend  tiie  com- 
modity in  a  particular  locality  or  to  a  tnrtiai- 
lar  community.  Persons  employed  by  nim  for 
such  service  must  look  to  him  for  compensation, 
and  cannot  charge  the  company  with  the  same 
without  its  consent.  The  finding  of  the  judge 
was  not  warranted  by  the  evidence  and  toe 
court  erred  in  not  granting  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bpalding  coun- 
ty; James  8.  Boynton,  Judge. 

Action  by  O.  H.  Ison  against  the  National 
Cash-Register  Company  on  seoount.  Plain- 
tiff had  Judgment,  and  defendant  brings  er> 
ror.  Reversed. 

The  following  Is  the  official  report: 

Ison  sued  the  National  Cash-Register  Com- 
pany by  attachment  on  an  account.  The  ac- 
count does  not  appear  In  the  record.  The 
case  was  submitted  to  the  presiding  Judge 
for  trial  without  the  intervention  of  a  Jury. 
He  rendered  a  Judgment  for  plaintiff  for 
$78.75  principal,  with  interest  Defmdanf  a 
motion  for  a  new  ti'lal  was  overruled,  and  It 
excepted.  The  moticm  was  upon  the  grounds 
that  the  Judgment  was  contrary  to  law,  evi- 
dence, etc  Also  because  the  court  erred  In 
allowing  plaintiff  to  testify  as  to  sayings  of 
Behre  as  agent  of  defendant,  the  agency  not 
having  been  proved.  It  Is  not  stated  in  this 
ground  what  objection  was  made  to  the  evi- 
dence when  offered.  Also  becanse  the  court 
erred  in  allowing  plaintiff  to  testify  as  to  say- 
ings of  Behre,  plaintiff  having  proved  that 
Behre  was  only  special  agent  for  a  specific 
purpose,  with  limited  power  and  authority, 
and  with  no  power  to  make  a  contract  f<«- 
deffendant   Up<m  the  trial  plaintiff  Intro- 
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duced  a  coDtract  between  defendant  and 
Bebre,  made  In  September,  18S8.  By  thU 
c(mtract  defendant  agreed  to  establish  Behre 
as  ''sales  agent"  for  tbe  sale  of  ibe  register 
in  Georgia  and  other  states,  on  the  following 
conditions:  Continuance  In  the  agency  to 
end  at  the  option  of  either  by  a  written  no- 
tice to  tbe  other;  Bebre  to  have  a  commis- 
sion on  all  registers  sold  in  his  territory, 
whether  by  bim  or  others,  of  30  per  cent  of 
tbe  present  printed  price  list;  he  to  sell  all 
machines  at  list  price,  allowing  no  other 
discount  than  the  5  per  cent  for  cash;  no 
commission  to  be  due  him  until  tbe  pur- 
chaser had  settled  with  defendant  either  by 
cash  or  acceptable  note;  defendant  to  send 
bills  direct  to  purchaser,  who  was  to  pay  de- 
fendant direct,  and.  immediately  upon  pnr- 
cbaser'8  settlement  with  It  as  abore,  it  to 
send  Behre  draft  for  amount  due  for  com- 
mission. Where  a  settlement  was  made  by 
note,  defendant  reserved  the  privilege  of  not 
paying  the  commission  until  tbe  note  was 
paid,  or  until  It  was  satisfied  that  amount 
would  be  paid  In  full.  If  tbe  purchaser  fail- 
ed to  pay  any  note,  and  Behre's  iTOmmisaion 
on  the  same  had  been  paid  to  Bebre,  or  cred- 
ited to  bis  account  commission  on  the  part 
unpaid  to  be  charged  back  to  Behre.  All 
machines  sold  to  be  according  to  the  printed 
forms  sent  Bebre  by  def^dant  and  no  sale 
to  bind  defendant  nnless  reported  to  and  ap- 
proved by  it  unless  by  other  written  in- 
Btmctlons.  Behre  to  report  immediately  all 
sales  and  conditions  of  sales,  and  to  pay  bis 
own  expenses.  Also  modification  of  this  con- 
tract made  Febraary  12,  1889,  increasli^ 
Behre's  commissions  to  36  per  cent.  Also 
another  modification,  December  18, 1889,  lim- 
iting Behre's  territory  to  Georgia,  from  Jan- 
uary, 1890.  After  Introduction  of  this  evi- 
dence, Ison  testified:  "Behre  Introduced 
himself  to  me  by  presenting  his  card.  This 
card  was:  The  National  Cash-Register  Com- 
pany, Dayton,  Ohio,  U.  S.  A,  Ohas.  H.  Behre, 
General  Soutberu  Agent  4  B.  Alabama 
Street,  Atlanta*  Ga.  James'  Bank.'  Said  he 
■wanted  to  eell  me  a  cash  raster,  nnd  asked 
me  to  eome  to  the  hotel  and  examine  one. 
Went  and  examined  the  register,  and  finally 
bought  one.  Sent  a  check  for  it  direct  to 
defendant  Im  S  per  cent  for  cash  and  5  per 
cent  as  my  CDmmIasl<»i.  Behre  said  he 
would  give  me  &  per  cent  on  all  registers  sold 
In  Griffin  In  12  months.  If  I  would  talk  up  tbe 
machine  Wben  the  12  months  had  expired, 
only  (me  had  beat  acAd  there.  Bereral 
m(»ith8  after  the  12  months  had  ezphred  I 
■aw  Behii^  ai^  between  that  time  and  when 
I  again  aav  hUn  several  machines  had  been 
sold.  I  told  blm  I  had  talked  up  the  regis- 
ter, and  did  show  a  good  many  people  how 
it  wmlEed,  and  tfaoitght  he  oogbt  to  pay  me 
something  for  my  tronble.  He  said  he  bad 
aeveral  regtstera  about  sold;  and.  with  tbe 
etroeption  of  those,  he  wonld  pay  me  from 
that  time  6  per  cent  on  all  reelsteni  sold  In 
Griffin.   Be  dU  not  say  whethet  be  vonld 
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pay  me  or  defendant  would  pay  me.  Be 
did  not  mention  defendant  I  dealt  with 
him  by  the  card  he  presented,  :ind  I  dealt 
with  bIm  as  agent  of  the  company.  There 
were  nine  machines  sold,  at  $175,  on  which 
I  am  entitled  to  5  per  cent  commissions." 
One  Hudson  testified  that  he  bought  a  reg- 
ister from  Behre,  paid  cash  for  It  got  tbe 
regular  discount  for  cash,  and  also  t^ot  5  per 
cent  to  pay  Ison.  Told  Bebre  that  Ison 
said  he-  was  to  have  S  per  cent  commission 
on  the  sale,  and  Bebre  said  that  was  right 
and  allowed  It  Witness  deducted  that 
amount,  and  gave  Bebre  a  check  for  the 
amount,  less  the  discount  of  S  per  cent  com- 
mission. This  check  was  made  payable  to 
O.  H.  Bebre,  •*manager,"  or  order,  and  was  In- 
dorsed, "0.  II.  Bebre,  Manager."  For  de- 
ffflidant  Its  president  testified:  **Bcbre  la 
sales  agent  of  defendant,  And  has  no  author- 
ity to  bind' it  in  any  manner  to  pay  commis- 
sions on  sale  of  registers.  His  sole  au- 
thority and  duty  under  his  contract  with  de- 
fendant is  to  solicit  and  forward  to  it  written 
orders  from  parcbaaers  for  registers.  These 
are  sent  in  by  him,  and  accepted  by  It  If  It 
Is  deemed  advisable,  and  purchaser  notified 
directly  by  it.  Past-due  papers  have  some- 
times been  sent  to  Behre  for  collection,  but 
when  this  is  done  a  special  arrangement  was 
made  with  blm  as  to  each  collection,  and  no 
gen«iil  authority  exists  under  which  he  can 
make  collections  fOr  It  As  Its  president  X 
have  sole  authority  to  employ  agents,  and 
pay  them  commission,  and  tbls  I  have  never 
delegated  to  anyone.  Neither  defwdant 
nor  any  one  authorized  to  represent  It  ever 
employed  plaintiff  to  sell  registers  for  It  or 
ever  agreed  to  pay  him  a  commission.  He 
may  have  been  employed  by  Behre  to  take 
orders,  and  Bebre  may  have  promised  to  pay 
him  out  of  his  commission  allowed  him 
(Behre)  by  defendant  but  I  Itave  no  personal 
knowledge  that  he  did  so,  and  defendant  was 
never  bound  by  tbe  contract  It  has  fifty- 
one  sales  agents,  wbo  employ  about  two 
hundred  and  flf^  salesmen,  and  a  large  pro- 
portion of  the  latter  are  wholly  unknown  and 
outside  of  the  oontnd  of  defendant  We  do 
not  know  who  they  are,  or  what  are  their 
contracts  with  tbe  sales  agents.  We  have 
therefore  token  the  precaution  in  our  con- 
tracts with  sales  agents  to  limit  their  au- 
thority, as  nearly  as  possible,  to  tbe  simple 
taking  and  forwarding  orders  to  defendant 
All  of  tbe  card,  except  'Ch&rles  H.  Behre, 
General  Southern  Agent,  4  B.  Alabama 
Street,  Atlanta,  Ga.  James*  Bank,'  was 
printed  probably  at  the  Job  printing  rooms  cf 
d^CTdant  at  Dayton.  If  tb«  words  In  quo- 
tation were  printed  there,  it  was  upon  Behre's 
written  order  to  the  printer,  and  without 
the  kwnrledge  and  anUwrity  d  any  offi- 
cer of  defendant  I  cannot  say  what  kind  of 
cards  d^«idant  tumlahea  te  t^nts  at  the 
time  Behre  was  employed.  I  attadi  to  my 
answer  two  different  samples  of  cards  which 
have  been  In  use  by  Behre,  and  state  that  as 
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■oon  aa  It  came  to  the  knowledge  of  defend- 
ant that  sales  agents  were  using  cards  rep- 
resenting tbemselves  as  'managers'  and  'gen- 
eral agent'  they  were  immediately  cautioned 
not  to  do  80.  and  to  destroy  all  cards  In  their 
possession  of  that  kind.  Some  time  before 
April  1.  IS^  defendant  ami  Behre  a  lot  of 
cards  upon  which  his  name  appears  simply 
as  sales  agent,  and  instmcted  Mm  to  destroy 
all  others  bearing  any  other  Inscription.  I 
cannot  give  dates  more  Bpedflcally,  and  can- 
not UHl  what  kind  of  cards  Behre  osed  at 
dlflerait  tunea.  If  be  used  such  as  are  at- 
tached, <a  the  one  bearing  the  word  'man- 
ager,' which  Is  attached  to  the  answer.  It 
was  wlthont  aothori^  of  defendant,  and  In 
Idain  violation  of  hla  contraet"  Attached 
were  three  cards,  oie  of  which  has  be«i 
above  set  out;  another  was  similar,  exc^ 
Instead  of  "General  Soathem  Agent"  wa««nb- 
Btltnted,  "Gewgla  Department,  Ohas.  H. 
Behre,  Manager";  and  the  third  was  similar, 
except  ftnr  the  sabstltutlon.  "Ohas.  H.  Behre. 
Sales  Agent"  Defendant  introduced  a  draft 
drawn  April  16,  1891.  by  It  at  Dayton.  Ohio, 
payable  to  Its  order  there,  for  $15,  drawn  on 
a  firm  In  Orlflln,  and  similar  drafts  on  two 
others,  all  marked  "Paid"  by  the  parties  on 
whom  drawn.  The  contracts  between  Behre 
and  defendant,  and  the  two  samples  of  cards 
attached  to  the  answers  of  the  pre^dent  of 
defendant,  were  produced  by  defmdant  in 
response  to  notice  from  plaintiff. 

Stewart  &  Daniel,  for  plaintiff  In  error.  B, 
W.  Hammond,  for  defendant  In  error. 

FEB  OURtAM.   Judgment  reversed. 


(H  a*.  «0 

BBTHDNB  v.  WELLS  et  al. 

(Supreme  Covrl  of  Georgia.    April  9,  1894.) 

CORFOIUTIOIIS— AOTIO!T  BT  STOCKHOLDER— PAB- 
TIEB, 

A  single  stockholder  in  a  corporatioQ  ag- 
gregate cannot,  withoat  suing  in  behalf  of  all 
the  interested  stockholders,  and  aIlo\ring  tliem  to 
become  ooparties,  maintain  an  actioo  against  the 
directors  for  misfeasance  or  nonfeasance  in 
their  official  conduct,  whereby  the  income  or 
eaminsB  of  the  corporation,  and  conaeQuentlj 
the  TaTue  of  the  jdalatiCrB  stock,  were  less  than 
they  otherwise  would  have  been.  If  the  plain- 
tiff was  the  sole  stockholder  whose  interest  was 
affected  by  the  default  attributed  to  the  direct- 
ora,  be  should  so  have  alleged  in  his  petition. 
As  the  corporation  is,  in  contemplation  of  law, 
the  party  oirectlr  and  Immediately  aggrieved  by 
any  want  of  diligence  or  fidelity  in  the  conduct 
of  its  directors,  it  should  be  a  party  defendant 
to  an  action  brought  by  the  stockholders,  in  or- 
der that  the  result  may  Und  It,  and  bar  any  fu- 
ture actfam  wUdt  It  mi^  bring  for  the  same 
cause. 

(Syllabus  by  the  Court) 

Smr  from  sopwlor  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 
■   Actloa       A.  J.  Bethune  against  BIbert 
It.  and  others.    Defoidants  bad  judg- 

ment on  demurrer,  and  plaintiff  brings  er- 
ror. Affirmed. 


The  following  Is  the  official  r^rt: 
To  the  petition  of  Bethune  against  Wells 
and  others  a  demurrer  was  interposed.  The 
demurrer  was  sustained,  and  to  this  ruling 
Bethune  excepted.  The  petition  alleged: 
Defendants  have  damaged  plaintiff  91.000, 
for  that,  at  the  May  term,  1881,  of  Muscogee 
superior  court,  the  Chattahoochee  Building 
&  Loan  Aasoclatlon  was  Incorporated,  and 
afterwards  said  corporation  was  raganlsed 
and  commenced  business.  Defendants  were 
chosen  dlrect<«s  of  the  corporation  by  Its 
stockholders,  and  accepted  the  trust,  and 
elected  Wells  president  Petitioner  became 
a  stockholder,  in  series  "A,"  and  owned 
10  shares  of  the  capital  stock.  Under  the 
charter  and  by-laws;  <me  d(dlar  was  re- 
quired to  be  paid  in  ea<di  month  on  each 
share  of  stoc^  and  each  stockbolder  was  a 
borrower  to  the  extent  oi  Us  stock.  Under 
the  constitution,  rules,  and  by-laws,  e«cb 
stockhcdder  was  entitled  to  an  advance  of 
5200  on  each  share  of  stock  owned  and  held 
by  him,  and  the  sum  paid  In  uvon  the 
capital  stock  should  be  put  ap  at  each  r«n- 
lar  meeting  of  the  association  at  the  follow- 
ing rates  of  premium:  For  the  first  year. 
46;  for  the  second,  44;  fw  the  third,  «Z; 
for  the  fonrth.  40;  for  the  fifth.  38;  for  the 
sixth.  36,— and  the  stockholder  bidding  the 
highest  advance  on  said  rates  should  be  en- 
titled to  the  sum  on  which  his  bid  was 
made,  bn^  should  no  advance  be  bid,  tbeo 
any  stockholder  who  should  bid  the  fixed 
rate  should  be  entitled  to  have  the  snm  so 
paid  In  to  the  extent  of  his  stock.  Should 
there  be  no  bids  At  any  meeting,  the  usmes 
of  all  the  stockhcdders  tor  each  five  shares 
of  stock  hdd  by  them  should  be  placed  tai 
a  receptacle,  from  which  the  president 
should  draw  a  name,  and  the  stockholder 
thus  deidgnated  shoold  be  compelled  to  tate 
an  advance  on  tbe  five  Aares  ni  stock  repre- 
sented \fs  tbe  stockbiddMS  as  aforessid  at 
the  then  fixed  vaia,  and  should  have  the 
privilege  of  bis  stock  warranted  of  taking 
all  the  funds  of  the  association  otEfered  at 
the  meeting,  and.  If  all  tt»  available  funds 
be  not  taken  by  the  sto^taoldar  so  drawn, 
another  name  should  be  drawn,  and  name 
after  name  until  all  the  funds  so  iMtld  In 
were  disposed  <^  Should  stuA  stockbtrfders 
or  holder  fall  to  take  the  sum  or  advance 
so  drawn  within  one  month  from  the  day 
aforesaid,  and  give  security  as  required 
the  constitntion,  charter,  and  by-laws,  then 
such  stockholders  or  bolder  should  pay  and 
be  charged  with  the  month's  Interest,  When 
a  share  of  the  Bto<^  so  paid  In  should  be- 
come worth  $200,  said  series  of  said  loans 
should  terminate,  or  should  continue  and 
end  with  tiie  eightT^fonrtta  Installmoit  or 
payment,  so  that  each  share  ctf  stock  should 
be  worth  $128  at  tbe  em>lration  of  said 
term,  to  wit,  tbe  e^hty-fourtb  tnstiltanait 
Said  dgbtyfOorth  montii  ttfmlnated  June 
7th  last  and  each  share  not  borrowed  upon 
as  aforesaid  should  have  been  worth  $128. 
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It  was  the  duty  of  defendants,  as  directore 
of  the  corpbration,  to  attend  the  monthly 
meetings  of  the  stockholders,  and  to  have 
monthly  meetings  of  said  directors,  and  dis- 
pose of  the  funds  of  the  corporation  as 
above  stated.  Defendants  neglected  their 
daty  as  directors,  and  did  not  attend  the 
montlily  meetings  of  the  stockholders,  nor 
hare  montlily  meeting  as  directors,  and  dis- 
pose of  the  funds,  as  provided  by  the  char- 
ter, constttaUon,  and  bylaws,  so  that,  at 
the  expiration  of  the  84  months  or  84  In- 
stallments, such  shares  of  stock  were  only 
worth  $03;  and,  by  reason  ot  the  Diligence 
of  defendants  as  directors,  petitioner's  stock 
was  not  worth  $128  per  share,  but  only  $93 
per  sbareb  to  his  damage  $1,000. 

The  dannrm  was  upon  the  groonds:  (1> 
Want  of  proper  parties  defendant  ^  De- 
fendants, as  directors,  ace  not  liable  to  r^ 
spond  to  plaintiff,  as  a  stockfatdder.  for  dam- 
ages sustained  by  reason  of  negligence.  (3) 
The  allegations  In  the  declaration  show  no 
cause  of  action  against  defendants. 

Thornton  &  McMlchael  and  H.  O.  Cam- 
eron, for  plaintiff  In  error.  W.  A.  Little  and 
h.  F.  Garrard,  Cor  defendants  in  error. 

FEB  CUBIAM.    Judgment  afilrmed. 


(H  Ga.  E2B) 

DBNSON  T.  DBNSON  et  aL 
(Svpreme  Court  of  Georgia.  April  23,  1804.) 
Ejbotmbht— Equitablb  Kiobts  of  PuiHVIFr. 

1.  Where  equity,  under  section  3187  of  tbe 
Code,  would  enforce  the  specific  performance  of 
a  contract  for  the  sale  of  land  by  reason  of  the 
pardiBSet's  entering  into  posBefisioD  and  paying 
a  ^rt  of  the  purchase  money,  it  will  secure  the 
enjoyment  of  the  land  to  the  pnrchaser  bo  long 
as  he  is  in  no  default  in  making  payment  of  the 
balance. 

2.  Thus,  where  a  husband  and  wife,  own- 
ing land,  for  the  purpose  of  dlTiding  the  same 
among  their  children  and  a  dangoter-in-law, 
who  was  the  wife  of  a  deceased  son,  and  allow- 
ing each  his  or  her  portion,  caused  the  land  to 
be  divided  into  separate  parcels,  and  placed  tbe 
danghter-in-law  is  possession  of  one  of  them, 
she  then  and  there  agreeing  to  pay  to  the  own- 
ers annually,  while  they  lived,  a  fixed  sam  for 
th^  support,  or  such  part  of  that  sum  as  they 
mi^t  demand,  and  she  occupied  the  land  set 
apart  to  her  for  10  years,  complying  dnrinjr  this 
period  with  tbe  terms  of  her  agreement,  upon 
equitable  principles  she  had  the  right,  as  agamst 
the  owners,  to  retain  possession  so  long  as  she 
continued  to  comply  with  such  agreement,  al- 
though the  actual  value  of  the  premises  for  rent 
greatly  exceeded  the  annuity  she  was  to  pay; 
and,  the  owners  having  evicted  her  from  the 
premisee,  an  action  by  ner  against  them  to  re- 
cover possession  for  the  purpose  of  carrying  out 
the  original  agreement  was  maintainable,  the 

auestion  arising  upon  a  general  demurrer  admit- 
ng  the  facts  as  alleged.  In  Such  action  she 
would  also  be  entitled  to  recover  any  excess  of 
rents  and  profits  received  by  the  owners  while 
they  were  in  possession  over  and  above  the 
amount  of  the  annuities  accruing  to  them  dur* 
ing  that  time. 
(Syllabus  by  tiie  Court.) 

Error  from  superior  court,  Twiggs  county; 
a  a  Hmltta.  Judge. 


Action  in  ejectment  by  Mrs.  M.  B.  DensoL 
against  J.  EL  Denson  /  and  anotlier.  There 
was  judgment  for  defaidants,  and  plaintiff 
brings  error.  Reversed. 
The  following  is  the  official  report: 
To  the  petition  of  Mrs.  M.  E.  Denson 
against  J.  H.  and  Elizabeth  Denson,  the  de- 
fendants demurred  generally,  and  the  de- 
murrer was  sustained.  The  petitioner  al- 
leges that  many  years  ago  she  married  J.  B, 
Denson,  a  son  of  the  defendants,  and  he  died, 
leaving  her  and  two  children.  Some  time 
afterwards~iu  ISTO—defendants  decided  to 
divide  their  lands,  and  allow  to  each  child 
his  or  her  portion,  It  b^sg  agreed  on  the 
part  of  the  children  that  each  would  contrib- 
ute a  certain  sum  annually  for  the  support 
and  maintenance  of  their  parents.  To  this 
end  certain  citizens  were  selected  to  ad- 
measure and  lay  off  the  lands  Into  as  many 
equal  parts,  according  to  valuation,  as  there 
were  children,  which  being  done,  the  several 
parcels  were  designated  on  slips  of  paper, 
which  were  placed  In  a  receptacle,  from 
which  each  should  obtain  bis  or  her  portion. 
The  portion  drawn  by  petitioner  is  describ- 
ed in  the  petition,  and  she  alleges  that  she 
Immediately  went  Into  possession  thereof  by 
her  tenants,  and  used  and  occupied  the  same 
openly,  peaceably,  and  continuously  for  the 
10  years  from  1880  to  1889,  inclusive,  and 
received  the  rents  therefrom.  In  receiving 
said  land,  she  agreed,  as  aforesaid,  to  pay 
defendants,  during  their  lives,  $105  annu- 
ally as  a  support.  If  they  should  require  that 
much,  and.  If  not,  th^  such  sum  less  as 
they  should  desire;  and  during  each  and  all 
of  the  said  years  she  did  pay  $105,  or  Just 
such,  sum  as  defendants  demande^.  For  all 
of  the  said  years  she  paid  the  taxes  on  tbe 
land,  the  same  In  most  Instances  being  re- 
turned for  taxation  by  J.  H.  Drason,  or  one 
of  his  sons  as  bis  agent  Said  land  having 
been  given  to  her  by  defendants,  and  she 
having  faithfully  performed  all  of  her  obli- 
gations touching  the  same,  she  bona  fide 
claims  title  thereto  by  virtue  of  said  gift, 
coupled  with  10  years'  possession,  and  in 
consideration  of  paying  the  annuity  afore- 
said. But  in  1890  defendants  ousted  her. 
and  tocdc  possession  of  the  lands,  and  have 
since  had  possession,  and  refused  to  de- 
liver the  same  to  her,  or  to  pay  her  the 
profits  thereof.  She  prays  that  the  lands 
may  be  decreed  to  be  her  property,  and  that 
she  may  have  Judgm^t  against  defendants 
for  the  rents  and  profits,  less  the  annuity 
due  by  her  to  them,  and  that  a  fair  and  just 
account  of  the  property  on  the  one  hand  and 
annuity  on  the  other  may  be  bad,  and  all 
the  rights  of  tbe  parties  be  determined  and 
settled. 

L.  D.  Hoore,  tor  plaintiff  In  error. 
Chambers,  for  defendants  in  error. 

FEB  CURIAM.  Judgment  rerersed. 
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BRUMBT  T.  RIGKOFF. 
(Svprane  Ooart  of  Geon^  Mardi  26,  1894.) 

ATTAOHHUIT— AUBNDIKO  AFFIDAVIT  —  FbACTICB. 

1.  According  to  the  act  of  October  25,  1889, 
which  declares  that  all  afBdavits  that  are  the 
foandatioa  of  legal  proceedings  shall  be  amenda- 
ble to  the  same  extent  as  ordinary  declarations, 
an  affidavit  to  obtain  an  attachment,  and  al- 
leging the  groand  of  attachment  to  be  that  the 
debtor  la  "aboDt  to  retnoTO  without  the  limits  of 
the  state,"  ii  amendable  hj  adding  to  these  terms 
the  words  "and  county,"  so  as  to  make  it  read, 
"without  the  limits  of  the  state  and  county." 
When  BO  amended  on  oath,  whether  the  amend- 
ment be  sworn  to  orally  or  in  writing,  the  affi- 
davit should  be  construed  as  expressing  what 
was  originally  intended  by  the  affiant,  and,  thus 
construed,  ia  sufficient  There  was  consequently 
no  error  in  overruling  the  certiorari  as  to  points 
made  touching  ^e  amdaviL 

2.  The  ground  of  the  attachment  having 
been  duly  traversed  as  provided  for  in  section 
8312  of  the  Code,  the. defendant  waa  entitled  to 
introduce  evidence  to  sustain  his  traverse,  and 
the  presiding  justice  erred  in  holding  that  it  was 
too  late  to  do  this  after  the  defendant  had  re- 
plevied the  property  attadicd.  With  respect  to 
this  elonent  of  the  case,  the  snperior  court  arred 
in  not  sustaining  the  certiorari, 

(Syilabua  by  the  Coart) 

Error  from  guperior  court,  Floyd*  county; 
W.  M.  Henry,  Judge. 

Action  In  attachment  by  J.  W.  Rli^off 
against  w.  B.  Brumby.  Plaintiff  had  Judg- 
meot,  and  defendant  brings  enrw.  Beserved. 

The  following  la  the  official  report: 

AttatAment  was  sued  out  on  the  ground 
that  the  defendant  was  "about  to  remove 
wlUiont  the  limits  of  the  state."  Ijervy  was 
made,  and  the  defendant  replevied  the  prop- 
arty.  Ue  also  flled  a  travarse,  alleging  that 
he  was  not  about  to  remove  without  the  lim- 
its of  the  county.  At  the  trial  he  moved  to 
dismiss  the  attachment,  for  the  reason  that 
the  ground  tiierefor  was  not  (me  of  those  laid 
down  In  the  Code.  The  motion  was  over- 
ruled, and  the  plaintiff  was  allowed  to  amend 
by  adding  the  words  "and  county"  after  the 
w<ffd  "state."  The  plaintiff  proved  that  the 
defendant  owed  bim  the  amount  for  which 
the  attachment  was  sued  <mt,  but  made  no 
proof  of  the  fact  stated  as  the  ground  of 
attadiment,  whereupon  the  defendant  moved 
to  dismiss  the  case  as  by  nonsuit.  The  mo- 
tion was  overruled,  and  the  court  also  refused 
to  allow  defendant  to  introduce  evidence  to 
sustain  the  traverse,  holding  that  the  ground 
of  attachment  conld  not  be  traversed  after 
the  property  attached  had  been  replevied. 
Judgment  for  the  plaintiff  was  rendered,  and 
by  certiorari  defendant  assigned  each  of  the 
fwegolng  rulings  as  emH-.  The  certiorari 
was  overruled,  and  he  excepted. 

W.  S.  Rowell  and  R.  T.  Fonch£,  for  plain- 
tiff In  error.  Geo.  A.  BL  Harris,  for  defend- 
ant in  o'ror. 

PER  CURIAM.  Judgment  reversed. 


(Ga. 


(M  Oa.  487) 

PEED.  County  Treasnrer,  t.  McCRART. 

OSupreme  Court  of  Georgia.  A^l  16,  1894.) 

Statotes— Speciai-  Act—  Kotics  or  Bili^Titlb 
or  Act— CousTT  Ixdbbtbdsbbs. 

L  According  to  Speer  v.  City  of  Athena,  85 
Ga.  49,  11  S.  E.  802,  the  question  of  the  j/n- 
liminary  advertisement  of  a  local  bill  Is  for  de- 
termination by  the  general  assembly  before  pass- 
ing the  bill. 

2.  An  act  which  does  not  purport  to  amaid 
or  repeal  any  particular  law  or  section  of  the 
Code,  but  whicn  by  its  title  nndortakes  in  gen- 
eral terms  "to  amend  the  county  court  laws  as 
regards  Taylor  county,  and  to  provide  for  the  ap- 
pointment of  a  county  solicitor  for  said  county, 
and  for  other  parposes,"  is  not  within  the  In- 
hibitory words  of  the  constitntion.  declaring  that 
"no  law,  or  section  of  the  Code,  shall  be  amend- 
ed or  repealed  by  mere  reference  to  its  title,  or 
to  the  numl>er  oi  the  section  of  the  Code,  but  the 
amending  or  repealing  act  shall  distinctly  de- 
scribe the  law  to  be  amended  or  repealed,  as  well 
as  the  alteration  to  be  made." 

S.  Under  the  title  above  red  ted.  It  was  com- 
petent for  the  legiilatttre  in  one  and  the  same 
act  to  provide  that  the  judge  of  tiie  county  court 
of  Taylor  county  shall  discharge  all  the  duties 
that  formerly  devolved  on  the  justices  of  the  in- 
ferior court  as  to  county  business,  and  have  the 
exclusive  control  and  management  of  all  public 
baiidings  and  property  belonging  to  the  county; 
also  that  he  might  appoint  ooe  or  more  bailing 
to  serve  writs,  precepts,  warrants,  executions, 
summonses,  and  all  orders  issued  by  the  county 
court  or  the  judge  thereof;  also  that  the  gov- 
ernor, with  the  advice  and  consent  of  the  B«iate^ 
should  appoint  a  county  ecdidtor  to  repcesMit  tbe 
state  In  all  cases  in  the  county  court,  the  act 
prescribing  his  duties,  fixing  hu  fees,  and  pro- 
viding for  their  payment  Inasmuch  as  all  these 
provisions  of  the  act  are  pertinent  and  appropri- 
ate to  a  scheme  or  system  of  county  court  law 
for  Taylw  county,  there  is  but  one  subject-mat- 
ter, and  the  title  is  comprehensive  enough  to  em- 
brace all  the  provisions -of  the  act,  and  none  of 
these  provisions  are  dilferent  from,  or  at  vari- 
ance with,  anything  expressed  in  the  titles 

4.  Although  it  may  be  true  that  the  consti- 
tution, of  its  own  vigor,  does  not  confer  power 
to  borrow  mone^  by  temporary  loans  to  snpply 
casual  deficiencies  of  revenue,  yet  where  the 
money  of  a  lender  has  actually  been  applied  to 
the  legitimate  uses  of  a  county, — that  is,  to  ob- 
jects to  which  county  revenue  may  tightly  be 
devoted,— it  is  lawful  to  repay  the  loan  out  of 
the  county  treasury  when  funds  for  the  purpose 
are  on  hand,  with  7  p»  cent,  interest  thereon. 
In  this  case  no  question  as  to  tiie  rate  of  interest 
was  raised. 
(Syllahas  by  the  Court.) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Action  by  J.  W.  McGrary  against  A.  B. 
Peed,  county  treasurer,  for  mandamaa. 
There  was  judgment  for  plaintiff,  and  de- 
fendant brings  ^Tor.  Affirmed. 

The  following  is  the  official  report: 

Mandamus  absolute  was  granted,  requiring 
the  treasurer  of  Taylor  county  to  pay  to  the 
plaintiff  the  amount  of  an  order  In  his  faror, 
drawn  on  the  treasurer  by  the  county  Judge. 
To  this  ruling  the  treasurer  excepted.  It  ap- 
pears from  tbe  petition  for  mandamus,  which 
vnts  sworn  to,  that  tbe  grand  jury  at  the  Feb- 
ruary term,  1893,  of  the  superior  court,  rec- 
ommended that  the  treasurer  (who  has  been 
succeeded  In  office  by  the  defendant  borrow 
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$500,  with  wbicb  to  A^ny  the  laVfol  tx- 
penses  of  the  court;  and  at -the  same  time 
the  ordlnaiT  Instrncted  said  former  treasurer 
to  do  80.  At  the  August  adjourned  term  the 
erand  Jury  recommoided  that  the  amount 
due  the  plaintiff  be  paid,  with  Interest  agreed 
npon.  The  $500  was  loaned  by  plaintiff,  the 
county  at  the  time  not  having  the  money  with 
which  to  defray  the  court  expenses,  aar,  un- 
til recently,  has  It  had  the  money  to  repay. 
On  January  1,  1894.  the  Judge  of  the  county 
court  drew  his  warrant  on  the  treasaro-,  di- 
recting him  to  pay  to  plaintiff  |54S.(0;  that 
being  the  Just  sum  of  principal  and  Interest 
due  him.  The  treasurer  refused  to  pay  it 
In  his  answer  he  says  that  his  reason  for  so 
decllidng  was  that  tiie  county  Judge  had  no 
authority  to  draw  the  warrant;  that  by  act 
of  the  general  assembly  approved  December 
20, 1886,  the  commissioners  of  roads  and  rev- 
enues were  abolished,  and  all  the  powers  and 
county  matters  of  Taylor  county  were  vest- 
ed In  and  conferred  upon  the  wdlnary,  who 
alone  has  authority  to  draw  a  warrant  on  the 
treasurer.  He  Is  Informed  that  the  county 
Judge  claims  such  power  under  act  of  the 
general  assembly  approved  December  9, 
1883;  but  respondent  submits  that  that  act  Is 
in  conflict  with  the  constitution,  and  la  null 
and  void,  It  being  a  local  statute,  and  the  fol- 
lowing being  all  the  notice  of  It  that  was 
given  or  published:  "Notice  Is  hereby  given 
that  the  next  general  assembly  of  Georgia 
will  be  asked  to  pass  the  following  act:  *An 
act  to  amend  the  county  court  laws  as  re- 
gards Taylor  county,  and  to  provide  for  the 
appointment  of  a  county  solicitor  for  said 
county,  and  for  other  purposes.' "  This  was 
publlabed  In  the  Butler  Herald  newspaper  of 
Taylor  county  for  the  first  ttme  on  October 
17, 1883,  and  the  l^elature  convened  on  Oc- 
tober 4,  1883;  and  said  act  was  not  reported 
to  the  general  assembly  by  a  committee,  as 
provided  by  section  7,  art  3,  par.  15,  of  the 
constitution,  and  was  not  read  and  consid- 
ered by  a  two-thirds  vote  of  the  gen«n1  as- 
sembly. The  county  court  of  Taylor  county 
was  established  In  October,  1883,  and  the 
county  judge  commissioned  on  the  14th  of 
that  month.  The  answer  further  alleges 
that,  while  the  ordinary  may  have  Instructed 
the  former  treasurer  to  borrow  the  $500  to 
defray  lawful  county  expenses,  there  Is  no 
order  or  Judgment  of  the  ordinary  on  record 
I)ermittlng  or  directing  that  this  be  done  by 
the  treasurer  or  any  other  person;  and  It  Is 
submitted  that  had  such  order  been  made. 
It  would  have  been  Illegal  and  void;  for, 
while  the  constitution  authorizes  the  general 
assembly  to  confer  the  right  and  authority  of 
the  counties  to  borrow  money,  no  act  of  the 
general  assembly  has  been  passed  putting 
said  oonstitutlonal  provision  In  force. 

0.  J.  Thornton,  for  plaintiff  In  error.   J.  H. 
•  Martin,  W.  S.  Wallace,  and  O.  O.  West,  for 
defendant  In  error. 

FEB  OITRIAM.    Judgment  affirmed. 


0.  TICEBBS. 

(M  oa.  mi 

FAULENBB  v^  VICESIRS. 

(Supreme  Court  of  Gvagitu  A^  80,  1894.> 

Lib  Fexdbks— Spicipio  Pikpobkaxok— Decrw — 
RiitcrxBST— UvjDBNCB— Habmlbm  Error. 

1.  The  pendency  of  a  bill  In  equity  brought 
by  the  assignee  of  a  bond  for  titlee  against  both 
the  maker  and  the  assignor,  to  compel  the  maker 
to  convey  certain  described  premises  pursuant  to 
the  bond,  and  to  set  aside  a  conTeyaoce  which  he 
had  made  to  the  aasignor  8nbse<]ueot  to  the  as- 
signment, the  bill,  besides  praying  for  this  spe- 
cific relief,  praying  also  for  sroneral  relief^  oper- 
ated as  notice  to  all  the  world  of  the  plaintiff's 
equity;  and  the  doctrine  of  lis  pendens,  prop- 
erly understood  and  applied,  would  prevent  a 
strange  from  dealing  with  dther  of  the  defend- 
ants in  the  bill,  after  it  was  Sled  and  before 
final  decree,  so  as  to  acquire  a  title  to  the  prem- 
ises from  either  of  them  capable  of  withstandioe 
the  force  of  the-  decree  or  fruBtratiag  its  foil 
legal  effect 

2.  Upon  the  facts  set  forth  in  the  bill,  and 
upon  the  prayer  for  general  relief.  It  was  compe- 
tent for  the  conrt  after  verdict  by  a  Jury,  to  de- 
cree that  the  malier  of  the  bond  for  titles  was  in 
default,  hut  that  the  assignor  to  whom  be  had 
conveyed  should,  upon  the  payment  of  a  sum  of 
money  to  him  by  the  plaintiff,  execute  a  convey- 
ance of  the  premises  to  the  latter;  and  that  this 
decree  and  the  verdict  on  which  the  same  was 
based  were  the  result  of  consHit  and  arrange- 
ment by  the  parties  to  the  cause  would  make  no 
difference,  in  the  absence  of  any  evidence  of  col- 
lusion or  fraud  which  would  affect  the  conscience 
of  the  plaintiff. 

3.  The  decree,  fn  eonnectlou  with  the  deed 
made  under  it,  although  that  deed  did  not  recite 
the  decree  nor  make  any  reference  to  it  was  ad- 
missible in  evidence  In  behalf  of  the  plaintiff 
in  an  action  of  ejectment  to  recover  the  premises, 
brought  against  the  grantee  in  a  deed  made, 
pending  the  bill,  by  one  of  the  defendants  in  the 
equity  suit  (the  one  in  whom  the  legal  title  was 
when  the  bill  was  filed),  and,  when  admitted, 
was  conclusive  of  the  right  to  recover  in  that 
action;  the  decree  not  being  attacked  by  any 
evidence  of  fraud  or  colInsi(»i  on  the  part  of  the 
plaiutiff  in  obtaining  it  As  the  nncontroverted 
evidence  clearly  entitled  the  plaintiff  to  recover, 
and  as  no  rightful  verdict  conid  possibly  have 
been  rendered  for  the  defendant  the  court  did 
not  err  in  directing  a  verdict  for  the  former. 

4.  Even  grantiug  that  it  was  matter  of  strict 
right  for  the  defendant  to  be  beud  before  the 
Jnry,  any  error  of  the  court  hamperii^  or  cutting 
off  that  right,  where  there  was  really  nothing  to 
discuss,  was  harmless,  and  is  no  cause  for  a  new 
trial.    Early  v.  Oliver.  08  Ga.  2. 

In  respect  to  matters  of  courtesy  and  decorum 
88  between  court  and  counsel,  see  Bank  v.  Kent, 
57  Ga.  283,  2»6,  par.  25. 

(^llabus  by  the  OonrL) 

Error  from  superior  court,  Irwin  county; 
J.  L.  Sweat,  Judge; 

Action  In  ^ectment  1^  WHey  Vlckera 
against  John  A  Faulknw.  There  was  s 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed, 

Tbe  following  Is  tiie  official  report: 

Wiley  Ylckers  sued  John  A.  Faulkner  In 
ejectment  for  the  B.  %  of  lot  Mo.  243  In  the 
Fifth  district  of  Irwin  county.  There  was 
a  verdict  for  plaintiff,  and,  defendant's  mo> 
tion  for  a  new  trial  being  overruled,  he  ex- 
cepted. 

The  plaintiff  Introduced  a  bill  filed  by 
Wll^  Tickers  against  J.  W.  Faulk  and 
James  R.  Faulkner  tor  specific  performance^ 
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In  this  bill  tbe  allegations  were  that  Vlcfcers 
boufitat  the  land  from  James  R.  Faulkner  in 
1SS5,  paying  part  of  tbe  purchase'  money; 
that  said  Faulkner  had  purchased  the  land 
J11I7  1,  1883,  from  Paulk,  giving  his  note 
for  the  purchase  mon^,  still  unpaid,  due 
JanuaiT  1,  1884;  that  July  1,  1883.  Paulk 
gave  bond  for  title  to  Faulkner  for  the  land, 
who.  In  writing,  transferred  It  to  Ylckers, 
who  bought  from  Faulkner,  paying  him  part 
of  the  purchase  money  at  the  time,  copy  of 
the  bond  with  transfer  being  attached  to  the 
bill;  that  VIckers  contracted  with  Faulkner 
to  i>ay  Paulk,  and  made  arrangement  with 
Paulk  by  which  Paulk  was  to  notify  Vlckera 
when  he  required  the  money,  Yickeni  baring 
made  arrangement  to  get  it  when  so  called 
for;  that  Faulkner,  with  fraudulent  Intent, 
after  transferring  the  bond  to  VIckers,  went 
to  Paulk,  paid  him,  and  got  deed  from  him. 
both  Paulk  and  Faulkner  knowing  at  the  time 
of  Tickers'  rights;  that  Paulk  refused  to 
make  a  deed  to  Ylckers.  through  VIckers  ten- 
dered the  money  and  demanded  a  deed;  that 
FaulfcUOT  was  insolvent,  and  refused  to  make 
VIckers  a  deed,  but,  with  intent  to  defraud, 
had  procured  the  deed  from  I'aulk,  and  was 
trying  to  set  up  Independent  and  adverse  ti- 
tle. The  prayers  were  that  Paulk  should 
make  a  deed  to  Ylckers  In  compliance  with 
the  bond,  and  that  the  deed  by  Paulk  to 
Faulkner  be  decreed  void  and  canceled.  The 
Iwnd  for  title  in  question  was  made  by  Paulk 
to  James  Faulkner  on  July  1,  1883,  covered 
the  laud  in  question,  and  stated  the  consid- 
eration of  the  transaction  to  be  ¥139,  pay- 
able January  1.  1884.  This  bond  was  wit- 
nessed by  M.  Henderson,  and  on  tbe  bond 
was  the  transfer:  "I  hereby  transfa:  my 
bond  to  Wiley  Vlckera.  J.  R.  Faulkner." 
This  transfer  was  neither  dated  nor  witness- 
ed. The  bill  was  filed  in  Irwin  superior 
court  March  1,  1880.  The  verdict  thereon 
discharged  Paulk  from  liability,  and  found 
that  Faulkner,  on  the  payment  of  $15U.U5. 
should  be  decreed  to  make  title  to  tbe  land 
to  Vltiera,  and  that  Faulkner  have  the  use  of 
the  land  free  of  rent  until  January  1,  1888. 
This  verdict  was  rendered  at  the  April  term, 
1887.  The  decree,  rendered  at  tbe  same  term, 
conformed  to  the  verdict.  Before  the  above- 
mentioned  documentary  evidence  was  Intro- 
duced, Clements  testified  for  plalutilT  that  it 
was  the  original  bill,  verdict,  and  decree  In 
the  case  therein  mentioned,  and  that  witness 
was  clerk  of  Irwin  superior  court  at  tbe 
time  said  proceedings  were  filed  and  the  case 
tried.  Plaintiff  introduced,  also,  deed  to  the 
premises  In  dispute  from  James  U.  Faulkner 
to  Wiley  VIckers,  dated  April  6,  1887,  for 
$159.05,  no  reference  being  made  tberein  to 
any  decree  or  verdict;  also,  deed  from  .lames 
R.  Faulkner  to  John  A.  Faiilkner,  dated  Sep- 
tember 16,  ISSti.  for  $300,  not  recorded  until 
May  3,  1887,  which  last-nameil  deed  was 
produced  by  John  Faulkner  on  notice  from 
plafntlff.  FuUwood  testified  that  he  was  at- 
torney for  Tickers  in  tbe  suit  against  Paulk 


and  Jim  Faulkner,  J.  H.  Martin  representing 
the  defendants;  that  be  wrote  the  verdict, 
or  dictated  It;  but  afterwards  testified  that 
he  was  mistaken;  that  Martin  wrote  the  ver- 
dict and  witnessed  the  decree;  that  witness 
wrote  tbe  deed  from  Jim  Faulkner  to  VIck- 
ers, and  it  was  nude  under  the  decree;  that 
John  Faulkner  was  present  at  the  trial  of 
the  same,  as  witness  understood  It;  that 
John  Faulkner  was  present  when  the  aeed 
was  written,  and  was  to  get  tbe  money  to  be 
paid  by  Ylckers  to  James  R.  Faulkner  under 
the  decree;  that  witness  thought  John  Faulk- 
ner agreed  to  turn  over  to  him  the  deeds 
that  he  held  to  tbe  land,  and  surrender  up 
the  possession  of  tbe  same:  that  the  bilL 
verdict,  and  decree  above  mentioned  were 
the  original  record,  the  vei-dlct  and  decree 
being  by  the  consent  of  all  parties  to  the 
case;  that  the  deed  from  James  R.  Faulkner 
to  Ylckers  was  executed  in  the  courthouse. 
Immediately  after  the  verdict  and  decree 
were  rradered;  and  that  the  reason  it  was 
provided  in  the  decree  that  possession  of  the 
hind  was  not  to  be  given  to  VIckers  until 
January  afterwards  was  because  John  A. 
Faullcner  had  a  crop  on  the  same,  and  was  to 
have  until  the  1st  of  January  to  gather  his 
crop  and  move  off.  Plaintiff  testified  that 
he  thought  John  Faulkner  was  present  when 
tbe  case  against  Paulk  and  Jim  Faulkner 
was  tried,  and  understood  John  Faulkn«r 
was  consenting  to  the  decree,  though  he  nev- 
er made  any  agreement  with  John  about  the 
matter;  that  John  was  present  on  one  occa- 
sion, and  heard  witness  and  Jim  talking 
about  the  bond  for  title,  tbis  being  some  time 
in  18S4,  and  Jim  being  then  in  possession  of 
the  land;  that  witness  iiaid  the  money  as  di- 
rected by  tbe  decree,  and  did  not  know  at 
the  time  of  tbe  verdict  and  decree  that 
John  claimed  any  title  to  the  land,  and  did 
not  know  of  the  fact  when  witness  paid  said 
money;  that  Paulk  was  In  actual  possession 
of  tbe  land  when  he  made  the  bond  for  titles 
to  James  Faulkner,  and  James  Faulkner  held 
possession  of  the  same  afterwards,  and  was 
in  possession  when  the  bill  was  filed. 

Defendant  Introduced  the  regular  chain  of 
title  coming  down  to  him  through  J.  W. 
Paulk  and  James  R.  Faulkner,  Paulk's  deed 
to  James  R.  Faulkner  being  dated  January 
25,  1886,  for  $275,  and  James  K.'s  deed  to  de- 
fendant being  as  above  stated.  Defendant 
testified  that  he  was  not  present  when  the 
verdict  and  decree  or  deed  was  made;  that 
he  had  nothing  to  do  with  the  case  of  VIck- 
ers against  Paulk  and  Faulkner,  did  not  con- 
sent to  tbe  verdict  or  decree,  never  received 
any  of  the  money  paid  by  Ylckers,  and  had 
nothing  to  do  with  the  making  of  the  deed; 
that  he  never  told  Fullwood  that  he  would 
give  up  his  deeds  or  surrender  the  land,  nor 
had  any  conversation  witb  him  about  the 
matter,  nor  any  conversation  or  agreement 
about  it  witb  Ylckers;  tliat  he  bought  tbe 
land  in  good  faith,  giving  for  it  a  half  lot  of 
laud,  not  knowing  <^  tbe  pendency  of  tbe 
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case  of  Vlcbers  against  Paulk  and  Faulkner, 
and  at  tbe  time  he  bought  it  the  deed  was 
made  him  by  James  R-  Faulkner,  and  all  the 
back  deeds  then  and  there  surrendered  to 
htm,  and  abont  a  month  after  that  he  moved 
upon  the  land,  and  has  remained  upon  It 
ever  since,  making  permanent  and  valuable 
improvements  thereon;  that  he  would  not 
have  traded  for  the  land  unless  he  had 
thought  he  was  getting  good  and  perfect  ti- 
tle; that  he  never  knew  of  any  outstanding 
bond  for  title,  or  any  claim  of  any  one  upon 
the  land,  when  he  bought  it;  that  he  was  not 
present  at  Irwin  court  in  March,  1886,  when 
there  was  a  suit  of  some  kind  between 
Yickers  and  Jim  Faulkner  abont  the  land» 
and  thought  Jim  gained  it,  and  thought  this 
ended  the  matter,  but  did  not  know  Just  what 
kind  of  suit  it  was;  that  while  the  suit 
was  pending,  and  at  the  term  of  the  court  it 
was  disposed  of,  he  attended  the  court,  and 
carried  the  title  deeds;  did  not  know  wheth- 
er they  would  be  needed  or  not;  and  that  he 
was  a  brother  of  James  R.  Faulkner.  Jam«i 
R.  Faulkner  testlfled  that  John  was  not  pres- 
ent when  the  verdict  or  decree  was  made, 
had  nothing  to  do  with  either,  was  not  to  get 
any  of  the  money  paid  by  Vlckers,  and  no 
such  agreement  or  underataudlng  was  ever 
had  about  the  matter;  and  that,  after  the 
verdict  and  decree,  John  said  be  had  bought 
tbe  land,  and  was  going  to  hold,  as  he  had 
bought  it  in  good  faith  and  paid  for  it  The 
answer  of  J.  W.  Paulk  and  James  B.  Faulk- 
ner was  also  introduced  by  defendant,  deny- 
ing the  material  allegations  In  the  bill;  also, 
an  affidavit  of  the  agent  of  Vlckers  made  In 
Fetouary,  1886,  to  dispossess  James  R.  Faulk- 
ner, as  tenant  of  Vlckers,  of  the  land  in  ques- 
tion; counter  affidavit  of  Faulkner;  and  dis- 
missal of  proceedings,  at  plaintiff's  cost, 
March  SO,  1886.  The  grounds  of  the  motion 
for  new  trial  approved  by  the  court  were  the 
general  grounds  that  thever^ct  was  contrary 
to  law,  evidence,  etc.;  also,  because  the  court 
erred  in  directing  a  veralct;  because  the 
court  erred  in  allowing  Fullwood  to  testify 
that  the  deed  made  by  James  Faulkner  to 
Vlckers  was  made  under  and  In  pursuance 
of  the  decree,  over  objection  of  defendant 
that  it  was  illegal,  and  adding  to  and  vary- 
ing the  terms  of  the  written  contract;  error 
in  overruling  the  objection  of  defendant  to 
tbe  Introduction  of  the  bill,  the  objections  be- 
ing on  the  grounds  that  it  was  illegal  and  Ir- 
relevant, defendant  not  being  a  party  there- 
to, and  that  the  copy  of  the  bond  for  title 
attached  thereto  was  not  the  highest  and 
best  erldence  in  tbe  case,  there  being  no  ef- 
fort to  obtain  or  account  for  the  original, 
which  was  the  highest  and  best  evidence; 
and  the  same  was  not  admissible  because  the 
subscribing  witness  Henderson  was  not 
called  to  prove  the  same,  and  there  was  no 
evidence  of  the  existence  of  the  orlglnaL 
Other  grounds  of  the  motion  are  covered  by 
the  fonrtli  beadnote.  Th^  are  not  material 
here. 


Tom  Eason  and  J.  H.  Martin,  for  plalntiCT 
in  error.  E.  D.  Clrabam,  for  defendant  In  er- 
ror. 

PBB  OUBIA.M.  Judgment  afflrmed. 


(91  Va.  161) 

EASLBJT  V.  VALLEY  MUT.  LIFE  ASS'N.i 
(Supreme  Court  of  Appeate  of  Virginia.  March 
14, 1895.) 

Mdtdal  Ijfb  Inbubakck  —  Waivbb  of  Fbokpt 
FaTHBHT  or  ASSBSBMBSTB— Harbclbsb  Ebbob. 

1.  In  an  action  on  a  policy  of  mutual  life 
InBurance.  plaintiff  Bought  to  establish  a  waivo: 
of  forfeiture  for  nonpayment  of  an  assessment, 
hj  showing  that  defendant  had  mevioosly  ac- 
cepted aasewmenti  aft»  default,  both  ftom  de- 
ceased and  othm.  The  evidence  showed  that 
deceased  was  on  all  such  occasions  fully  aware 
that  he  had  forfeited  his  rights,  and  had  applied 
for  reinstatement,  with  a  cerUflcate  of  good 
health,  and  that,  as  to  tile  others,  the  payment 
of  delinquent  assessments  had  been  made  an 
officer  of  defendant  as  a  personal  favor,  and  at 
his  own  risk.  HtU,  tiiat  plaintiA  could  not  re- 
cover. 

2.  Thoneh  Instructions  may  be  erroneous,  a 
jadgmeot  will  not  be  reversed  where  no  preju- 
dice is  shown. 

Error  to  circuit  court,  Augnsta  conntr. 

Action  by  Minnie  O.  Eaaley  against  the  Yat 
ley  Mutual  Life  AsaocIaUon,  and,  to  a  Judg- 
ment In  favor  oif  the  association,  exrot  Is 
brought  Affirmed. 

John  N.  Ople  and  Martin  Williams,  for 
plaintiff  in  errw.  Elder  &  Elder  and  Geo. 
M.  Cochran,  for  defendant  In  oror. 

KEITH,  P.  It  appears  from  the  record 
that  GeiH-ge  W.  Easl^,  on  the  28tb  of  May, 
1885,  received  a  certificate  of  membership 
In  the  Valley  MutniU  Ufe  Aaaodatlon  of  Vir- 
ginia, by  which  that  cwporation.  In  consid- 
eration of  the  payment  of  the  aum  of  fSA 
at  tbe  date  of  tbe  certificate,  and  the  sum 
of  $15  annually  ttiereafter  for  three  years, 
and  after  the  expiration  of  tbree  years  the 
annnal  payment  of  ¥6  per  year,  together  with 
such  assessments  as  might  be  made  against 
him  on  account  of  death  of  niranbera  from 
time  to  time  occurring,  known  as  **m(wtallty 
aasessments."  undertook  to  pay  to  Minnie 
G.  Baaley,  the  wife  of  Qeorge  W.  Basley, 
at  the  home  office  of  tbe  association  at  Staun- 
ton, the  sum  of  ¥8,000,  within  00  days  after 
notice,  and  tbe  ijtroofb  required,  of  the  death 
of  the  said  6e«ge  W.  Basl^.  This  cortlfl- 
cate  of  membership  was  Issued  and  accepted 
upon  certain  conditions  set  ont  in  the  policy; 
among  othoB,  that  If  '*atty  dues  cae  mortality 
assessmenta  on  this  poUxj  shall  not  be  paid 
within  SO  days  from  date  of  notice  in  per* 
ion,  or  from  data  of  mailing  same  to  hln 
address,  the  consideration  of  this  contract 
shall  be  deemed  to  have  failed,  the  associa- 
tion shall  be  released  firom  all  liability,  and 
all  payments  bwetofne  made  shall  be  for* 
felted."   This  provision  of  the  policy  Is  in 

1  Reported  by  F.  &  3£irkpatrick,  Esg.,  of  the 
Lynchburg  bar. 
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BoccH'dance  with  the  seventh  clause  of  the 
charter  of  the  association,  and  la  the  only 
provision  of  the  charter  which  need  be  spe< 
clfically  mentioned.  By  the  seventh  clause 
of  the  policy.  It  Is  provided  "that  no  person, 
except  the  president  or  secretary  of  the  as- 
sociation, Is  authorized  to  make,  alter,  or 
discharge  the  contracts  or  to  waive  forfei- 
tures"; and  this  provision  of  the  policy  is 
in  accordance  with  article  20  of  the  by-laws. 
George  W.  Easley  died  In  January,  1890,  and 
his  widow,  the  beneOciary  under  the  policy, 
demanded  of  the  Valley  Mutual  Life  Associa- 
tion the  amount  of  Insurance  upon  his  life, . 
which  was  refused,  and  thereupon  suit  was 
Instituted  In  the  circuit  coiurt  of  Augusta 
county.  It  appears  that  at  the  time  of  his 
death  there  remained  unpaid  mortality  as- 
sessment No.  72,  for  $7.11,  which  fell  due 
on  the  3l8t  day  of  October,  1SS9,  and  notice 
of  which  was  mailed  to  the  plaintiffs  intes- 
tate at  Pearlsburg,  Giles  county,  Va.,  the 
post  office  and  usual  place  of  abode  of  the 
deceased.  The  defendant  claims  that,  by 
rirtue  of  the  provisions  In  the  charter,  the 
by-laws,  and  the  policy,  all  benefits  which 
would  otherwise  have  vested  in  the  bene- 
ficiary were  forfeited,  while  the  plaintiff  on 
her  part  claims  that  the  fcH'felture  wa£ 
waived  by  the  defendant  company  by  Itf 
general  course  of  dealing  with  Its  policy  hold- 
ers, and  especially  with  the  plalntifiTs  Intes- 
tate. The  acts  which  are  relied  upon  to , 
prove  a  waiver,  or  to  create  an  estoppel, 
which  would  debar  the  defendant  from 
setting  up  the  forfeiture,  are  that  the  de- 
fendant company  at  various  times  extended 
credit  to  the  platotlfTs  Intestate;  that  it  had 
waived  forfeitures  which  had  theretofore  ac- 
crued against  him  for  the  failure  to  pay 
other  assessments  In  his  lifetime,  and  that 
by  this  coiu^e  of  dealing  with  htm,  and  with 
others,  he  had  been  lulled  into  false  security, 
and  had  been  induced  to  rely  upon  these 
continued  acts  of  Indulgence  and  fwhearance; 
that  the  decedent  had  at  all  times  been  able 
to  preserve  his  rights  in  this  association, 
atid  that  It  woutd  be  a  hardship  and  Injustice 
to  enforce  the  forfeiture  against  his  widow, 
under  such  circumstances. 

The  first  point  presented  In  this  record  Is  as 
to  the  ruling  of  the  drcnit  court  excluding  a 
question  irat  to  AsherAyers,  one  of  the  de- 
fendant's witnesses,  by  counsel  for  plaintiff, 
upon  cross-examination:  "Did  ypu,  nponthe 
advice  of  Judge  Staples,  settle  the  Pritchard 
and  Kingren  cases  with  me,  upon  which  a  de- 
duction of  $500  was  made,  and  was  not  |1,250 
deducted  from  Mrs.  Warren's  policy  on  the  life 
of  her  husband,  and  did  not  the  company  as- 
sess for  the  fun  amount?"  This  was  prop- 
erly ruled  out.  The  by-laws  of  the  company 
expressly  provide  "that  no  question  shall  be 
raised  as  to  the  right  to  mate  or  necessity 
of  any  Inortallty  assessment  made  under  any 
certificate  of  membership,  except  In  the  llfe- 
tlipe  of  the  member^  apd  within  6  months 
from  the  time  when!  same  was  made,"  See, 


also,  Grossman  v.  Asaociatlcm,  143  Mass.  435, 
9  N.  E.  753.  It  was  also  Inadmissible  be- 
cause it  does  not  appear  when  the  transaction 
occurred  to  which  the  question  alludes,  and 
it  might,  therefore,  have  taken  place  before 
assessment  72  became  due,  or  it  might  have 
had  relation  to  some  subsequent  assessment 
In  any  view  of  it,  therefore,  the  question  was 
too  Indefinite,  vague,  and  uncertain  to  be 
admitted,  and  was  therefore  properly  ex- 
cluded. 

I  will  now  consider  the  only  evidence  which 
I  have  been  able  to  discover  in  the  record  of 
the  dealings  between  the  defendant  and  the 
plaintiff's  Intestate  having  the  remotest  bear- 
ing upon  the  propositions  sought  to  be  main- 
tained, or  the  slightest  tendency  to  prove  any 
such  waiver  or  estoppel  as  Is  here  invoked. 
I  refer.  In  the  first  place,  to  two  assessmMits 
mentioned  In  the  letter  of  Easley  dated  Feb- 
ruary 8,  18SG,  In  which  he  says:  *1  have 
received  notice  of  my  February  assessment 
on  policy  No.  9,830.  On  looking  over  my  pa- 
pers, I  have  no  receipt  for  last  assessment, 
nor  Is  the  check  I  drew  for  same  charged  to 
me  at  bank.  Will  It  be  all  right  to  send  in 
check  for  last  assessment,  and  let  the  other 
take  chances  to  turn  up?  or  had  I  better  send 
amount  of  both  assessments,  and,  If  the  other 
che<^  comes  to  light, .  let  that  then  be  re- 
turned? I  wish  to  be  on  the  safe  side.  Very 
truly,  Geo.  W.  Easley."  To  that  letter  the 
company  replied,  advising  him  to  send  check 
for  both  assessments,  and  In  accordance 
therewith,  on  the  27th  of  Febmary,  1886,  he 
again  wrote  to  the  company  as  follows:  "I 
inclose  che<^k  for  $9.48,  to  cover  two  dottbte 
assessments.  If  the  other  check  ever  turns 
up.  It  can  go  to  my  credit  It  has  neror  been 
sent  to  bank."  It  appears,  therefore,  that  on 
the  books  of  the  company  Baaley  was  in 
default  for  the  first  of  the  two  asseatments 
mentioned,  while  In  point  of  fact  he  had 
matted  a  checA  for  the  amount  due.  This, 
of  course,  was  an  accident  or  mistake  for 
which  he  was  In  no  wise  responsible,  and 
firmn  the  conaeqnencea  of  which  the  com- 
pany was  bound  to  hold  him  oonerated.  I 
do  not  see  that  that  at  all  tends  to  prove  tbe 
indulgence  upon  which  the  plalntUC  In  tihis 
suit  reUes  to  overcome  the  ftvfeltnre,  or 
has  any  tendency  to  establish  the  existokee 
of  a  credit  system  betmen  tbe  d^endant  and 
the  plaintiff's  Intestate  In  respect  to  the 
payments  of  assessments' due  tbe  company. 

The  next  instance  of  ffttlnve  to  pay  pnHupt. 
ly  occurred  with  I'eepect  to  annual  Na  1 
for  $19,  due  the  latter  part  of  May,  1886, 
On  the  14th  of  June,  1886.  Gbarles  Omttan, 
secretary  of  the  company,  wrote  to  Mr. 
Easley  as  follows:  "Mr.  Geo.  W.  Eadc^'. 
Pearisburs.  Giles  Co..  Ta^Dear  Sir:  You 
harve  failed  to  remit  $15.00.  the  amonnt  dae 
for  annual  No.  1,  on  yonr  policy  No.  9,830l 
Please  remit  by  return  mall,  as  the  paym^t 
is  past  due.  -  Yovtt,  troly,  Charles  Orat- 
tan."  To  tills  Judee  £a^y  replied  hy  let- 
ter dated  24th  July,  1886,  as  follows:  "lU. 
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Charles  Grattan,  Esq.— Dear  Sir:  I  hare 
Just  returned  after  an  extended  trip,  and 
have  your  postal  ot  the  10th  inst  I  had  no 
Idea  of  dropping  my  policy  In  the  Valley 
Mutual,  and,  If  not  too  late,  wish  it  rein- 
stated. My  health  is  first  rate,  and  has 
been.  I  inclose  check  for  $19.74,  which  will 
straighten  me,  I  believe.  I  will  try  and  not 
be  guilty  of  such  a  piece  of  negligence 
again."  The  only  other  instance  of  failure 
to  pay  assessments  when  doe  occurred  In 
June.  1889.  It  appears  that  Mr.  Basley  had 
been  absent  from  home,  and  an  annual, 
amounting  to  $6,  falling  due  May  28th  of 
that  year,  was  not  paid.  On  June  14,  1889, 
the  secretary  of  the  defendant  company  ad- 
dressed to  Oeorge  W.  Basley  the  following 
notice:  "You  have  ftilled  to  remit  $6,  the 

■amount  due  May  28th,  for  annual  Na  1 

on  your  policy  No.  9,830;  and  by  the  terms 
<xC  your  policy  tlie  same  i»  forfeited.  If  the 
amount  due  li  paid  by  the  25th  Inat,  your 
policy  will  be  reinstated.  This  privilege  Is 
not  to  be  taken  as  a  precedmt  or  right,  but 
Bs  a  favor  to  yoo,  <ai  the  understanding  thai 
jom  health  Is  unimpaired,  and  until  the 
■amount  is  received  yon  stand  uninsured. 
Sign  and  date  the  following  certificate,  and 
return  this  card,  with  ronlttance.  W.  B. 
McGhesney,  Secretary-  I  hereby  certify 
that  I  am  In  good  healtii  and  insurable  cour 
■dition."  That  certificate  was  signed  1^  O. 
W.  Easley,  84th  off  June,  1888.  Aocompany- 
ing  the  return  <tf  this  certificate  Is  a  letter 
from  Mr.  EasI^,  dated  Pearlsburg,  Va.,  21th 
■June,  1889,  to  W.  B.  McObesn^,  secretary: 
"Dear  Sir:  I  don't  know  how  I  ever  slipped 
up  on  my  annual  for  1889.  Fortunately,  my 
health  Is  ezcdlent,  and  I  hope  I  have  not 
lost  anything.  I  wish  I.  could  have  my  an- 
nual made  payable  at  the  same  time  I  have 
to  pay  an  asaeasment  Can't  you  move  it 
backward  or  forward  so  as  to  make  it  hit? 
I  am  j>^ecUy  willing  to  diange  it  to  1st 
May.  I  Inclose  health  cerUflcate  and  check 
'$18,  to  cover  also  assessmoit  due  Ist  of 
July.  Very  truly,  G.  W.  Easley." 

Now,  these  letton  establish  several  propo- 
sitions. They  show  that  lie  knew  the  m(u> 
tality  assessment  fell  due  on  the  Ist  of  every 
-alternate  month;  tiiat  be  knew  his  policy 
stood  forfeited  for  mg  fallare  to  pay  his 
annual;  and  he  knev  that  It  was  necessary 
tor  him  to  sign  a  health  certUcate  In  order 
to  be  reinstated.  There  is  here  no  snggratlon 
of  waiver  or  estoi^l,  but  It  appears  that 
he  understood  folly  that  his  restoration  to 
his  rdations  with  the  company  was  a  priv- 
ilege granted  as  a  favor  to  him,  and  granted 
only  upon  the  understanding  that  his  health 
was  still  unimpaired.  Other  assessments  ap- 
pear to  have  been  paid  promptly  up  to  the 
one  due  October  81,  1889.  There  Is  also 
some  evidence  in  the  record  liiat  with  re- 
spect to  certain  policy  holders  Indulgence 
had  been  extended  upon  th^  annuals  and 
.aaseasments;  but  It  also  appears  that  th^ 
were  members  of  the  society  who  lived  In 


and  about  Staunton,  who  were  known  to 
the  officers,  who  understood  that  while  their 
assessments  were  unpaid  they  stood  unin- 
sured, and  with  respect  to  the  greater  part 
of  them  the  secretary  had  made  himself 
personally  responsible  to  the  company  by 
carrying  assessments  for  them,  and  had 
thereby  lost  several  hundreds  of  dollars. 
It  does  not  appear  that  the  indulgence  ex- 
tended to  others  could  have  influenced  the 
action  of  .the  plaintiff's  Intestate,  because 
th»«  is  no  evidence  tending  to  prove  knowl- 
edge on  his  part  of  any  such  acts  upon  the 
part  of  the  company.  This  bdng  all  the 
evidence  upon  this  point,  plaintiff  asked  the 
court  for  nine  instructions,  which  I  do  not 
think  It  necessary  to  consider  hi  detail. 
They  all  preeoit  the  idea  that  the  defendant 
company  could,  e^wessly  or  by  Implication, 
waive  a  forf^tare  occurring  by  reason  of 
nonpayment  of  annuals  or  assessments  on  or 
before  the  appointed  day,  or  by  its  acts  be 
estopped  from  setting  up  the  forfeiture;  that 
the  provisions  of  the  charter,  of  the  by-laws, 
and  of  the  policy  declaring  forfeiture  of 
policies  for  the  reasons  therein,  respective- 
Ij,  set  forth,  wa«  Intended  tor  the  bweflt 
of  the  company,  and  could  be  by  Its  acts,  or 
by  the  act  of  its  officers,  effectually  waived; 
and  that  courts  will  not  allow  corporattcms, 
any  more  than  Individuals,  to  take  advan- 
tage of  their  own  wrong  by  accepting  the 
benefits  of  a  particular  line  of  condnct,  and 
then  repudiating  the  obligation  which  that 
conduct  entails.  The  defendant,  on  the 
other  hand,  asked  the  court  to  Instruct  the 
Jury  tha^  according  to  the  teue  construc- 
tion of  the  seventh  danse  at  the  charter,  the 
failure  to  pay,  or  tendw  to  pay,  on  or  be- 
fbre  the  Slst  day  of  October,  1889,  of  the . 
assessment  then  due,  caused  a  forfeiture  un- 
der the  terms  of  the  seventh  clause,  which 
It  was  not  In  the  power  of  the  offlcors  at 
the  defendant  as8oclat]<ni  te  prevent  or 
waive,  whatever  may  have  been  their  pow- 
er to  have  reinsured  the  life  of  George  W. 
Easley.  As  abstract  i^oposltlone  of  law,  the 
instructions  asked  for  by  the  plaintiff  could, 
perhaps,  be  maintained.  In  some  of  them 
the  law  is  without  a  doubt  correctly  stated, 
and,  that  being  tlie  ciue.  It  would  be  the 
du^  of  this  court  to  reverse  the  Judgment 
of  the  court  bdow,  and  award  a  new.  trial, 
were  there  any  erldoice  in  the  record  upwi 
which  those  Ins^cUtms  could  be  predicated. 
But  it  seems  to  us  that  there  la  no  evl- 
d^ice  whatsoever  proving,  or  tending  to 
prove,  that  there  was  any  waiver,  expressed 
or  Implied,  or  any  conduct  on  the  part  of 
the  defendant  company  from  which  such 
unilver  could  be  fnf^red;  and  to  have  given 
any  of  the  Instructions  asked  for  by  the 
^intlff  would  have  directly  tended  to  mis- 
lead the  Jury,  and  th^  were  therefore  proft- 
erly  refused.  Nor  can  we  give  mi  assent 
to  the  law  as  set  out  in  the  Instruction 
granted  by  the  court  to  the  defendant.  We 
think  that  thUi  prcfvlslon  in  the  charter,  by- 
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Iaw%  and  policies  was  Inserted  for  tbe  brae* 
fit  chC  tlie  company,  and,  sach  being  the 
case,  we  are  not  prepared  to  say  tbat  where 
thm  Is  evldeace  prortng,  or  tending  to 
prore^  an  Intention  to  waive,  It  Is  not  with- 
in the  power  of  the  company  to  do  so.  On 
the  contrary,  the  genml  currwt  of  author- 
ity seems  to  be  that  It  may.  See  Inanrance 
Oa  T.  Norton,  96  U.  S.  28i;  Insurance  Oa 
T.  Doater,  106  U.  a  80, 1  Sup.  Ot  18;  Insmv 
ance  Oo.  t.  E^leston,  96  U.  8.  672;  and 
Nlbla^  Tol.  Soc.  f  29a  Bnl;  Inasmuch  as 
the  plaintiff's  case  Is  entirely  unsupported 
by  testimony,  it  would  have  been  within  the 
province  of  tbe  court,  upon  the  motion  of  the 
defendant,  to  have  excluded  all  tliat  was  said 
witnesses  upon  this  branch  of  the  case 
from  tlie  consideration  of  the  jury.  In  any 
event,  had  the  jury  found  a  verdict  for  the 
plalntlir,  It  would  have  been  the  duty  of  the 
court  to  set  it  aside,  and  grant  a  new  trial. 
Ooncedlng,  IlieTefore,  that  It  was  error  to 
have  givMt  the  Instruction  asked  for  by  tbe 
defendant,  the  pUUntlff  was  not  prejudiced 
thereby,  and  it  Is  not  a  canse  for  reversal, 
tbe  court  b^ng  of  <q»lnlon  that  the  verdict 
of  the  Jury  upm  the  facts  was  plainly  right. 
The  Jndgmoit  must  therefore  be  alflrmed. 
Moore  V.  City  of  Richmond,  85  Va.  S88,  8 
8.  BL  S87,  and  cases  there  cited. 


<».  va.  iTi) 

JOHNSON'S  ADM*R  v.  CHESAPEAKE  A 

O.  BT,  CO.i 
(Snprone  Court  of  Appeab  of  '^rginla.  March 
14,  ISBS.) 

DBXDBBBH  to  EvtDBXOS— ErFBRT  O^PracTICB — 
NEOLIBB!fCB — ACatllEXTS  AT  RAIL- 
ROAD Ckohsinos, 

1.  Either  party  mar  demur  to  the  evidence, 
unless  the  evidence  is  plaiiU?  against  him,  or  the 
court  doubts  what  facts  sboula  be  inferred  from 
the  evidence  demurred  to. 

2.  Where  a  party  has  a  richt  to  demur  to 
tbe  evidence,  it  is  the  duty  of  tbe  court  to  com- 
pel the  other  party  to  Join  in  the  demurrer. 

3.  Bt  demurring  to  evidence  the  demarrant 
admits  the  truth  of  the  adversary's  evidence, 
and  waiTOS  all  his  own  evidence  connlctiDg  there- 
with. 

4.  It  Is  not  negliRpnce  to  run  a  freight  train 
through  a  village  of  200  inhabitants  at  20  miles 
jfw  hour,  where  it  is  not  shown  that  the  train 
was  improperly  equipped  with  brakes  and  brake- 
men. 

5.  'Where  decedent  was  killed  by  a  train 
while  attempting,  without  looking  or  listening 
for  a  train,  to  cross  the  traclc  at  a  place  where 
people  were  in  the  known  habit  of  croasins;.  and 
be  was  not  seen  by  those  in  charge  of  tbe  en- 
gine until  it  was  too  late  to  avoid  the  accident, 
tlie  company  is  not  liable,  though  no  signal  was 
given  for  the  crossing,  the  whistle  having  been 
blown  before  for  a  station. 

Error  to  circuit  court,  Albemarle  county. 

Action  by  Wiley  B.  Johnson's  admlnlstra- 
tu:  against  the  Chesapeake  &  Ohio  Railway 
Company  for  causing  the  death  of  decedent. 
Defendant  had  Judgment,  and  plaintiff  brings 
error.  Affirmed. 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


Canun  Patteaon  and  S.  S.  P.  Pattescm,  tor 
plaintiff  in  etror.  Wm.  J.  Robertson.  O^os. 
S.  Martin.  H.  T.  WldEbam,  and  Henry  Tay- 
lor, Jr.,  tor  defendant  in  ant. 

RIBLT.  J.  WUey  B.  Johttaon  was  killed 
on  the  80th  di^  ot  October,  189S.  while  on 
tba  track  of  the  Chesapeake  ds  Ohio  Railway 
Company,  by  one  of  Its  fir^ht  trains,  and 
this  suit  was  branrht  by  hla  administrator  to 
recover  damages  from  the  railway  company 
for  the  death  of  JfAnson.  At  the  trial,  aftn 
tbe  evidence  on  both  sides  was  closed,  the 
defendant  demurred  to  tiie  erldenee,  and  the 
court  compelled  the  plaintiff,  against  his 
protest,  to  Join  in  the  demurrer.  Tbe  amount 
of  damages  was  thereupon  taupdred  of  by 
tbe  Jury,  which  found  a  vwdlct  for  the  plain- 
tiff, and  assessed  his  damages  at  $2|900,  sob- 
Ject  to  the  (pinion  of  the  court  on  the  demur- 
rer to  tbe  evidence.  The  court  sustained  the 
demuiTCT,  and  gave  Judgment  in  favw  of 
the  defoidant  To  this  Judgment  a  writ  of 
error  and  supersedeas  was  awarded  one 
of  the  Judges  of  this  court 

The  first  quMtlMi  prM«ated  for  review  wta. 
the  action  of  the  court  In  compelling  the 
plaintiff  to  Join  In  tbe  demnirer  to  the  evi- 
dence. It  was  earnestly  contended  by  flie 
counsel  for  the  plaintiff  in  mtx,  both  In  th^ 
printed  and  oral  arguments,  that  the  court 
erred  In  compelling  Qie  plaintiff  to  Join  tn 
the  demurrw,  and  thus  take  away  from  the 
Jury,  the  proper  triers  of  facts,  tbe  queattm 
of  negligence,  which  was  the  result  of  this 
proceeding.  The  propriety  and  validity  ot 
the  practice  of  demurring  to  the  evidence  is 
too  well  settled  in  Virginia,  and  has  been 
too  oftm  approved  by  this  court,  to  be  now 
seriously  questioned.  It  was  daborately  dis- 
cussed and  maturely  cfmsldered  In  Tnmt 
V.  Railroad  Co.,  '23  GraL  619,  wh«e  Judge 
Moncure,  the  president  of  the  court,  review- 
ed the  casea  In  Virginia  on  this  stibject,  sus- 
tained tbe  practice,  and  defined  the  rules 
which  govern  It  It  was  there  held  tiiat 
either  party  has  the  right  to  d«nur  to  the 
evidence,  except  where  the  evidence  Is  plain- 
ly against  him,  or  the  cwirt  doubts  what 
facts  should  be  reasonably  Interred  from  tlie 
evidence  demurred  to;  and  where  a  party 
has  the  right  to  demur  It  Is  the  du^  of  the 
court  to  compel  the  othor  part7  to  Join  tn 
the  demurrer.  The  suit  of  Trout  v.  Rail- 
road Co.,  supra,  was  brought  to  recover  dam- 
ages tm  the  negligent  killing  of  the  stocfe 
of  the  plaintiff  by  the  railroad  company,  and. 
like  this  case,  the  ground  of  the  action  was 
the  negligence  of  the  defendant  It  was 
nevertheless  held  that  this  was  no  reason 
why  a  par^  should  not  be  permitted  to  de- 
mur to  tbe  evidence,  and  that  the  fact  of 
negligence  constituted  no  exception  to  the 
general  rule.  That  case  has  been  repeatedly 
followed  since,  and  the  practice  of  demurrlnir 
to  tbe  evidence  and  compelling  the  demurre«t 
to  Join  in  the  demurror,  unless  the  case  la 
within  one  of  tbe  two  ncqptlons  to  the  gen- 
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eral  rule,  Is  jiow  firmly  fixed  1b  the  law. 
Clark's  Adm'r  t.  Bailroad  Co.,  78  Va.  709, 
713.  The  case  under  review  falls  under  the 
general  rule  and  not  under  either  ot  the  excep- 
tions to  It,  and  the  court  did  not  or  In  oom- 
pelUns  the  plaintiff  In  errw  to  join  In  the  de- 
murrer. 

This  brings  ns  to  the  consldetatton  of  the 
demurrer  to  the  evidence,  and  the  review  of  the 
Judgment  given  thereon  by  the  court  below. 
The  rule  applicable  thereto  is  w^  settled 
and  familiar.  Bj  the  demurrer  the  par^ 
demurring  Is  considered  as  admitting  the 
truth  of  his  adversary's  evidence,  and  all 
Just  Inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  aa  waiving  all  of 
his  own  evidence  which  conflicts  with  that 
of  bis  adversary,  and  all  InferoiceB  from  his 
own  evidence  (although  not  in  ccmfllct  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom.  4  Mln<H',  Inst  pt.  1,  p.  821; 
1  Bart  Law  Pr.  pp.  67&-679;  Trout  v.  Rail* 
road  Co.,  23  Grat  619;  and  Bailroad  Oa  v. 
Anderson's  Adm'r,  31  Grat  812,  The  evi- 
dence ^ows  that  Johnson  was  struck  and 
killed  between  9  and  10  o'clock  In  the  morn- 
ing, on  the  track  of  the  Chesapeake  &  Ohio 
Railway  Company,  by  one  of  Its  freight 
trains,  about  15  feet  from  the  place  whffl>e 
the  public  highway  crosses  the  track  the 
railroad  ak  the  depot  in  the  villas  of  How- 
ardSTille,  in  Albemarle  county,  and  where 
persona  on  foot  were  In  the  habit  ot  crossing 
the  railroad  without  objection  from  the  com- 
pany. The  track  at  that  place  runs  nearly 
east  and  west,  and  the  tnia  was  going  east 
It  was  composed,  besides  the  engine  and 
trader,  of  45  loaded  tt^ht  cars  and  a  ca- 
boose car.  Thirty-two  of  the  cars  were 
equipped  with  air  brakes,  which  were  in 
good  order  and  working.  T«d  of  the  cars 
were  without  air  brakes,  and  the  four  oth- 
ers bad  air  braces  that  were  not  working. 
The  evldmca  shows  that  the  enq>l(vta  in 
charge  o^  the  train  were  sufficient  to  handle 
it,  and  that  the  air  brakes  on  the  82  out  of 
the  4B  cars  were  all  that  were  necoMMry  to 
give  perfect  and  easy  control  of  the  train. 
It  was  running  on  a  regular  schedule,  but 
behind  time.  Its  iveed  was  variously  esti- 
mated by  the  witnesses,  but  claimed  by  coun- 
aA  for  phUntlfl  in  their  bii^  to  be  running 
txoai  17  to  20  miles  per  taomr,  which  was  less 
than  the  maximum  of  21  miles  per  hour  per- 
mitted under  the  rules  of  the  cmnpany.  It 
was  proved  that  fright  trains  habitually 
pass  HowardsvlUe  without  stopping,  mn- 
ning  at  aa  high  a  rata  of  speed  as  this  was 
running,  and  that  this  train  was  to  pass 
there  without  stopping.  .As  was  customary, 
the  whistle  for  the  station  was  blown  at  the 
whistling  post  about  half  a  mile  west  of  the 
station;  but  neither  the  whistle  was  again 
heard  by  any  of  the  witnesses  of  the  plain- 
tiff, nor  was  the  car  b^  heard  by  them  to 
ring  as  the  train  approacbed  the  public 
crossing  and  the  station  at  Howardsvllte,  be- 
fore Johnson  was  struck;  wbtlSk  on  the  oth- 


er hand,  the  officers  and  men  in  charge  of 
the  train  testified  that  the  whistle  was  not 
only  blown  for  the  station,  as  was  usual,  bat 
that,  after  coming  In  sight  of  the  signals  die* 
played  from  the  tel^raph  office,  the  whistle 
again  gave  two  sharp  blasts  to  indicate  that 
the  track  was  clear,  so  tha.t  the  train  could 
contlnne  on.  At  the  time  the  whistle  was 
blown  for  the  station,  Johnson  was  standing 
at  the  gate  of  his  son-in-law,  8.  S.  Bngg, 
where  he  had  been  talking  with  Eldrldge 
Turner,  who  walked  to  the  south  side  of  the 
track,  and  engaged  in  conversation  with  Dr. 
Nash  and  Joe  P.  Noel,  two  (mC  the  witnesses 
tor  the  plaintiff.  Near  Johnson  and  Turner, 
wh«re  they  were  talking,  was  the  buggy  ot 
a  Mr.  Pulling  with  a  young  man  sitting  in 
it  Pulling  was  on  the  south  side  ot  the 
track,  and  when  he  beard  the  whlsUe  he 
called  to  the  young  man  to  drive  to  where 
he  was,  that  he  might  help  him  to  hold  the 
horse  while  the  train  passed.  The  young 
man  drove  the  horse  and  buggy  to  where 
Pulling  was,  and  Johnson  remained  standing 
at  the  gate.  Bugg's  gate  was.  according  to 
measurement,  106  teet  norUi  of  the  txAck  ot 
the  railroad  where  tbe  public  road  crosses  it, 
and  from  the  gate  to  tbe  crossing  the  view  ot 
the  track  and  of  any  train  moving  upon  it 
from  the  west  was  wholly  unobstructed  tor 
265  yards,  so  that  by  the  use  of  his  fiwultles 
J(rimson  could  have  clearly  seen  the  train  as 
it  approached  tlie  owsaing,  and  the  engineer 
and  flronan  could  have  seen  blm  tac  the 
same  distance,  after  he  came  within  IS  or  20 
feet  of  tbe  tra<^  it  they  were  at  their  posts, 
and  performing  their  duties.  After  Johnson 
was  seen  standing  at  Bugg's  gatCi  his  move- 
ments seem  not  to  have  been  obsemd  by 
any  one  until  the  train  was  arovoaching  the 
public  crossing  and  station,  when  he  was  seen 
walking  slowly  in  the  direction  ot  the  track. 
He  continued  to  walk  on  towards  the  track, 
and  stepped  upon  It.  as  if  to  go  across  It 
He  was  then  In  front  of  tbe  train  as  It  ap- 
proached tbe  crossing,  and  bef<x«  he  could 
clear  the  trade  he  was  struck,  and  instantly 
killed.  These  were  the  circumstances,  so  far 
as  th^  are  material,  under  which  lie  met 
his  deatb,  and  the  inquiry  Is  whether  the  de^ 
foadant  Is  liable  therefw  in  damages.  If 
the  death  of  Johnson  was  caused  solely  bytha 
negligence  ot  the  defendant,  them  can  be  no 
doubt  ot  the  right  of  the  plalntifl  to  recover 
damages  therefor.  If,  however,  the  proxi- 
mate cause  of  his  death  was  his  own  negli- 
gence^ concurring  with  the  negUgence  ot  the 
defendant,  tiiere  can  be  no  reoovor.  But, 
although  the  deceased  may  have  been  gull^ 
of  negligence,  and  tbat  negligence  may.  In 
fact,  have  contributed  to  the  accident,  yet,  if 
the  dtf  endant  could,  In  tbe  result,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  have 
prevented  the  injury,  the  iactlon  maj  be  main- 
tained. Railroad  Go.  v.  And«w»n*B  Adm'r, 
81  Grat  S13;  Bailroad  Co.  v.  Morris,  Id.  200; 
Dun  V.  Bailroad  Co.,  78  Ya.  646;  Budd'f 
Adm'r  v.  Bailroad  Co.,  80  Va,  646;  Farley'ft 
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Adm*r  T.  Railroad  Ca,  81  Va.  783;  and 
Railroad  Go.  r.  Barkadale's  Adm'r,  82  Va. 
880. 

It  was  dalmed  by  the  counsel  for  fbe  plaln- 
tfff  tn  error  that  the  defendant  was  negligent 
In  running  a  train  as  long  and  heavy  as  this 
one  was  through  a  Tillage  the  size  of  How- 
ardBTlUe,  which  centred  from  ISO  to  200 
InhaUtants,  at  a  hl^  rate  of  speed,  without 
having  more  than  two  brakemen,  and  air 
brakes  on  all  the  cars.  There  was  no  evi- 
dence on  tlie  part  of  the  plaintiff  to  show 
that  the  train  did  not  have  the  necessary 
brakemen  and  ahr  brakes  to  control  it  as  oc- 
eation  or  emergency  might  require,  or  that 
It  was  not  under  perfect  control;  while  It 
was  proved  by  the  defendant  that  the  brake- 
men  and  the  air  brakes  were  fully  snfflcdent 
to  handle  and  control  IL  But  the  main  con- 
tention of  the  counsel  for  the  plaintiff  was 
that  the  defendant  was  guUty  of  negligence. 
In  that,  as  they  claimed,  the  whistle  was  not 
blown  and  the  beU  rung  as  the  train  ap- 
proached the  crossing.  While,  at  the  time 
this  accident  happened,  there  was  no  statute 
in  this  state  which  required  the  whistle  to  be 
blown  as  a  train  approached  a  public  cross- 
ing, as  is  now  the  case  (act  approved  March 
S,  1804),  yet  it  was  then  required  Hiat  a  rail- 
way train  should  give  notice  of  its  ap- 
proach to  a  public  crossing,  and,  if  It  failed 
to  do  so,  and  Injury  resulted  from  such  fail- 
ure, it  would  be  liable  therefor.  It  Is  not 
shown  that  the  approach  of  the  train  to  the 
crossing  where  .Johnson  lost  his  life  was  not 
announced  both  by  the  whistle  and  bell. 
The  witnesses  for  the  plaintiff  only  testified 
that  they  did  not  bear  either  the  whistle  or 
bdl.  Whethw  this  was  from  Inattention,  or 
because  It  was  not  done,  does  not  appear 
from  the  evidence  of  the  plaintiff;  white  the 
engineer  and  fireman  and  other  witnesses 
of  the  defendant  were  positive  that  both  the 
whistle  was  blown  and  the  bell  rung  after 
the  train  crossed  Rockfish  river  and  came 
In  sight  of  the  crossing.  Without  deciding 
whether,  upon  a  demurrer  to  the  evidence, 
the  negative  evidence  of  a  witness  that  he 
did  not  hear  such  sounds  Is  in  conflict  with 
the  positive  evidence  of  another  witness  that 
such  sounds  were  made,  it  may  be  conced- 
lid,  for  the  purposes  of  this  case,  that  the 
whistle  was  not  blown,  except  at  the  whis- 
tling post  for  the  station,  and  that  the  bell 
was  not  rung  at  all.  If  such  were  the  fact, 
It  did  not  relieve  the  deceased  from  the  ne- 
cessity of  taking  ordinary  precautions  for 
his  own  safety.  N^llgence  of  the  employes 
of  the  defendant  In  this  respect  was  no  ex- 
cuse for  negligence  on  his  part.  The  day 
was  clear  and  stllL  And  Johnson,  while  an 
old  man,  was  In  good  health,  and  In  posses- 
sion  of  all  his  faculties.  His  sight  and  hear- 
ing were  unimpaired.  While  he  was  stand- 
ing at  Sugg's  gate,  the  whistle  for  the  sta- 
tion was  blown.  It  was  distinctly  heard  by 
the  persons  In  and  about  the  station  and 
crossing.   The  plaintiff  examined  eight  wlt- 
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nessra  In  the  court  bdow.  Kx  out  of  the 
eight  stated  that  they  were  duly  advised  and 
warned  of  the  approaching  ti'aln.  One  of 
them— Dr.  Nash-^stated  that  he  did  not  hear 
either  the  whistle  or  bell,  but  heard  the 
rumbling  of  the  train,  and  by  It  and  the  sight 
of  the  train  was  amply  warned.  Four  oth- 
ers-nj.  R.  Noel,  G.  W.  Spencer,  Otho  W.  Oar^ 
ter,  and  John  Johnson— stated  that  they 
beard  the  whistle  west  of  Rockfish  river, 
when  It  was  blown  for  the  station.  Another 
of  them,— Howell  Lewis,— who  was  about  400 
yards  off.  riding  to  the  village  on  horsetack. 
saw  the  train,  but  did  not  hear  either  the 
whistle  or  belL  S.  S.  Bugg  was  In  his  store- 
house, about  100  yards  from  the  track,  and 
did  not  hear  either  bell  or  whistle,  and  the 
remoinbig  witness  for  tbe  plaintiff,  O.  W. 
Clay,  was  not  examined  on  this  point.  The 
evidence  of  these  witnesses  toe  the  plaintiff 
ratabllshed  clearly  that  the  whistle  was 
blown,  and  that  those  perscHis  In  the  vldnl^ 
of  the  crossing  and  near  to  Johns<m  were 
fully  warned  of  the  approaching  train. 

While  it  was  tbe  duty  of  the  defendant  to 
give  notice  of  the  approach  of  the  train  to 
the  crossing,  and  It  thus  appears  that  this 
was  done  sufficiently  to  warn  persons  who, 
like  Johnson,  were  In  proximity  to  1^  there 
were  also  reciprocal  duties  Imposed  on  him. 
He  could  not  go  upon  its  track,  even  at  a  pub- 
lic crossing,  or  a  licensed  way,  without  ex- 
ercising ordinary  care  and  caution.  The 
track  itself  was  a  proclamation  of  danger. 
It  was  his  duty,  before  going  upon  It,  to  use 
his  eyes  and  ears.  He  should  have  both 
looked  In  either  directiwi  from  which  a  train 
could  come,  and  listened;  and.  If  his  facul- 
ties warned  him  of  the  near  approach  of  a 
train.  It  was  his  duty  to  keep  off  the  track. 
If  he  had  done  so  in  this  instance,  he  could 
not  have  failed  to  hear  and  see  the  coming 
train,  and  be  uiade  sensible  of  the  danger  of 
going  upon  the  tmck.  It  was  In  plain  view. 
And  If  he  failed  to  look  and  listen,  as  duty 
required  of  him,  and  attempted  to  cross  the 
track  In  front  of  a  rapidly  moving  train,  and 
was  caught  before  he  could  get  acr<«s,  and 
was  killed,  his  own  act— his  own  negligence— 
so  contributed  to  the  injury  that  a  recovery 
therefor  cannot  be  sustained.  Railroad  Go. 
V.  Kellam's  Adm'r,  83  Va.  851,  3  8.  B.  703: 
Mark's  Adm'r  v.  Railroad  Co.,  SS  Va.  1,  13 
B.  E.  290;  Railroad  Co.  v.  Stone's  Adm'r,  88 
Va.  310,  13  S.  E.  432;  Railway  Co.  v.  Ives. 
144  U.  S.  408,  431,  12  Sup.  Ct  679;  4  Am. 
&  Eng.  Enc.  Law,  68-78;  Ernst  v.  Railroad 
Co..  39  N,  Y.  61,  68;  Railroad  Co.  v.  Houston. 
95  U.  S.  097;  Schofield  v.  Railway  Co..  114 
U.  S.  615,  5  Sup.  Ct  1125;  Wendell  v.  Rail- 
road Co.,  01  N.  Y.  420,  428;  Railroad  Co.  v. 
Neubeur,  62  Md.  391,  400;  Gothard  v.  Rail- 
road Ca,  67  Ala.  115;  Hogan's  Adm'r  v. 
Tyler  (Va.)  17  8.  E.  723;  Beach,  Contrib. 
Neg.  88  63,  64;  and  Whitaker's  Smith,  Neg. 
p.  401.  and  note. 

Only  four  witnesses  testified  to  the  move- 
ments of  the  deceased  which  Immedtatelj 
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[receded  fhe  accident  Tbe  witness  John 
Johnson,  wbo  testified  for  the  plaintiff,  was 
standing  on  tlie  platform  of  tbe  depot,  and 
saw  tbe  deceased  when  he  approached  th« 
track  and  was  struck  by  the  engine.  He 
stated  In  bis  examination  In  chief  that  when 
the  deceased  made  an  attempt  to  go  across 
tbe  track  the  train  was  abont  100  yards  from 
him,  aa  near  as  the  witness  "could  come  at 
it";  and  on  crosa^xamlnatlou  he  admitted 
that  the  engine  was  so  close  to  the  deceased, 
when  he  started  to  go  upon  the  track,  that 
the  witness  thought  that  he  was  bound  to  be 
killed  if  he  went  on  the  track;  and  that  when 
h6  got  on  the  trat^  he  was  so  close  to  the 
train  that  he  thought  It  was  impossible  to 
stop  It  In  time.  It  was  manifest  from  the 
evidence  of  this  witness,  who  was  the  only 
witness  for  the  plaintiff  who  saw  Johnson 
when  be  was  struck  and  killed,  that  the 
train  was  quite  near  the  crossing  and  to 
Johnson  when  he  started  to  go  across  the 
track.  While  the  witness  thought  the  train 
was  then  abont  100  yards  away,  it  appears 
that  he  was  not  and  could  not  be  certain 
of  the  distance,  but  was  certain  that  John- 
son would  be  killed  if  he  went  on  the  track, 
and  that  the  train  could  not  be  stopped  so 
as  to  prerent  It  There  were  three  witness- 
es for  the  defendant  who  saw  Johnson  at  the 
time  the  accident  occurred,  and  their  evi- 
dence is  not  in  conflict  with  that  of  the 
witness  Johnson.  R.  S.  Wilkinson,  the  depot 
agent,  and  T.  A.  Jones,  the  section  master, 
were  in  the  telegraph  office  when  they  were 
apprised  of  the  approach  of  the  train.  They 
looked  In  the  direction  from  which  it  was 
coming,  and  it  was  then  in  sight  While 
looking  at  it,  they  saw  the  deceased  walking 
directly  towards  the  track;  and,  without 
Bto[)plng  or  looking  up  or  down  the  track, 
but  with  his  head  down,  he  kept  straight  on, 
and  was  struck  by  the  engine  before  he  could 
get  across.  The  fireman,  F.  Foster,  was  on 
the  left  side  of  the  engine,— the  side  on 
which  Johnson  was  walking  towards  the 
track.  It  was  proved  both  by  himself  and 
tbe  engineer  that  they  were  at  their  posts  of 
duty,  and  looking  out  ahead  of  the  train. 
The  fireman  stated  that  when  he  first  saw 
the  deceased  he  was  about  15  feet  from  the 
track,  and  was  walking  towards  it;  and  he 
supposed  that  he,  like  persons  were  in  the 
habit  of  doing  at  crossings  and  statJons, 
would  '*walk  up  to  where  the  train  would 
hit  htm,  and  then  stop,"  but  instead  of 
stopping,  he  kept  on,  stepped  on  the  track, 
and  was  struck  by  tbe  engine;  that  his 
stepping  OD  the  track  and  being  struck  by 
the  engine  all  occurred  in  a  moment  of  time; 
and  that  there  was  no  opportunity  what- 
ever to  warn  the  deceased,  or  to  attempt 
to  stop  the  train.  The  engineer  was  at  his 
post  on  the  right  side  of  the  engine,  while 
Johnson  approached  the  track  from  the  left 
side,  and  went  upon  it  so  near  In  front  of 
the  train  that  the  engineer  was  unable  to  see 
htm  until  he  was  struck  by  tlie  engine*  and 
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knoiAed  across  onto  the  platfwm,  on  tb* 

right  side  of  the  track. 

Upon  tbe  face  of  the  evidence,  under  the 
strict  rule  applicable  to  Its  consideration,  (t 
conclusively  appears  that  the  deceased,  by 
his  own  negligence  and  recklessness,  directly 
and  proximately  contributed  to  the  act  which 
caused  his  death,  and  that  it  was  not  in  hu- 
man power  to  save  him  after  It  took  place. 
He  was  the  author  of  his  own  misfortune. 
If  the  evidence  of  all  the  persons  who  were 
eyewitneeses  to  the  unfortunate  accident  and 
have  testified  In  this  case,  except  that  of 
John  Johnson,  who  testified  In  behalf  of  the 
plaintiff,  is  wholly  laid  out  of  view,  hU 
testimony  establishes  beyond  all  question 
such  contributory  negligence  on  the  part  of 
the  deceased  as  to  preclude  all  recovery  of 
damages  for  his  death.  He  proves  that  the 
deceased  was  not  on  the  track  until  he  start- 
ed acroro  It  and  was  struck  and  killed.  He 
was  not  walking  on  and  along  the  track. 
He  was  not  in  the  way  of  the  moving  train, 
or  In  danger,  until  he  started  to  walk  across 
the  track,  and  when  he  did  go  upon  the 
track  it  was  to  attempt  to  go  right  across  It; 
and,  whether  the  estimate  of  the  witness 
Johnson  is  correct  or  not  that  the  train  was 
about  100  yards  distant  when  the  deceased 
essayed  to  cross  the  track,  certain  it  Is  that 
he  did  not  atop  or  linger  on  the  track,  yet 
that  he  went  on  it  In  front  of  the  engine, 
and  when  It  was  so  close  to  him  that,  nar- 
row as  the  track  is.  the  engine  struck  him 
before  be  was  able  to  cross  It  This  fact  In 
Itself  is  conclusive  that  when  he  stepped  up- 
on the  track  tbe  engine  was  so  close  up<m 
him  that  It  was  Inevitable  that  he  would  be 
struck,  and  no  effort  or  act  of  the  engineer 
or  fireman  could  prevent  It  For  these  rea- 
sons the  court  below  did  not  err  In  sustain- 
ing the  demurrer  to  the  evidence  and  in  giv- 
ing Judgment  In  favor  of  the  defendant.  The 
plaintiff  being,  therefore,  precluded  by  the 
contributory  negligence  of  his  Intestate  from 
recovering  damages  from  the  defendant,  he 
was  not  prejudiced  by  the  refusal  of  the 
court  to  allow  the  witness  to  answer  th'e 
question  which  Is  the  subject  of  the  first  bill 
of  exception,  nor  by  the  refusal  of  the  court 
to  give  to  tbe  Jury  the  instructions  asked  for 
by  tbe  plaintiff  after  the  joinder  in  the  de- 
murrer to  the  evidence;  and  consequently  it 
Is  unnecessary  to  pass  upon  them.  The  Judg- 
ment of  the  circuit  court  of  Albemarle  coun- 
ty Is  therefore  affirmed. 


GOPBLAND  T.  GOPBLAND.l 
(Sn^nae  Court  of  Appeals  of  Yb^ia.  Uardi 
14,  U9S.) 

DiVOROB— KaRRIAOB  tTHBSB  DUBUS. 

One  in  not  entitled  to  a  divorce  on  the 
ground  that  the  marriage  was  contracted  under 

>  R^rted  by  F.  S.  Kirkpatricfc,  Esq.,  of  the 
XjyBchbnxg  bar. 
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dar«ss,  where  the  only  evidence  of  duress  !s  the 
fact  that,  havinfT  been  arrested  on  the  charge  of 
sednction,  he  married  defendant  to  Rvoid  the 
prosecution. 

Appeal  from  circuit  court,  Wythe  county. 

Bill  by  Samuel  G.  Copeland  against  Jo- 
sephine Copeland  for  a  divorce.  Defendant 
had  a  decree,  and  plaintiff  appeals.  Affirmed. 

Blair  &  Blair,  for  appellant 

CARDWEIJ^  J.  Samuel  G.  Copeland  (ap- 
pellant) waa,  on  the  22d  day  of  February, 
1890.  arrested  on  a  warrant  from  a  justice  of 
the  peace  in  the  county  of  Wythe,  charging 
him  with  having  seduced,  imder  promise  of 
marriage,  Josephine,  alias  Josie,  Swecker, 
and,  upon  his  arrest,  was  balled  to  appear 
before  the  Justice  on  the  5th  of  March,  ISOO, 
for  trial.  On  the  5tb  of  March,  1890,  a  mar- 
riage took  place  between  the  accused  and 
Josle  Swecker,  and  the  prosecution  then  ter- 
minated. After  the  lapse  of  four  years,  Sam- 
uel C.  Copeland  filed  his  bill  of  complaint  at 
July  rules,  1894,  against  Josephine  Copeland, 
his  wife,  for  a  divorce  on  the  ground  that  he 
was  married  to  her  under  duress;  that  she, 
at  the  time  of  the  marriage,  was  pregnant, 
witliout  the  knowledge  of  complainant;  and 
that  she  had  deserted  or  abandoned  him  for 
over  four  years.  The  bill  was  never  answer- 
ed by  the  defendant,  but  the  depositions  of 
several  witnesses,  after  notice  to  the  defend- 
ant accepted  by  her,  were  taken,  and  the 
cause  was  heard  before  the  circuit  court  for 
Wythe  county  at  the  regular  term  September 
17,  1894,  when  the  court,  by  Its  decree,  re- 
fused the  relief  prayed  for,  and  dismissed  the 
complainant's  bill,  with  costs  to  the  defend- 
ant. From  this  decree  an  appeal,  with  super- 
sedeas, was  allowed  by  one  of  the  Judges  of 
this  court. 

This  is  a  striking  case  of  want  of  corre- 
spondence between  the  allegata  and  the  pro- 
bata. The  bill  charges  "that  the  appellant 
was  forced  to  marry  appellee  under  and  by 
the  threats  of  the  offices  who  made  his  ar~ 
rest,  as  above  stated,  who  were  relatives  of 
the  appellee,  and  heavily  armed;  that  the  ap- 
pellee was  pregnant  at  the  time  of  the  mar- 
riage,—not  by  him,  but  by  some  one  else,— 
and  that  he  did  not  know  this  fact  until  Qre 
months  after  the  marriage;  that  he  could  not 
safely  remain  at  the  house  where  he  was 
married,  and  went  back  to  his  work,  he  being 
but  a  laborer,  having  no  home,  and  his  wife 
having  none,  but  was  living  with  her  mother; 
that  he  resumed  his  work  at  Bertha,  and  nev- 
er lived  with  her  at  all,  as  she  never  came 
to  him.  but  refused  to  do  so,  and  lie  never 
went  to  her  mother's  house,  although  he 
worked  within  a  few  miles  of  her,  etc. ;  that 
they  never  did  live  and  cohabit  as  man  and 
wife,  from  a  kind  of  a  mutual  repulsion,  but 
she  wholly  neglected  and  refused  to  live  with 
or  come  to  him,  or  in  any  way  seek  the  protec- 
tion of  said  marriage,  as  It  was  well  known 
to  have  been  obtained  by  fear  and  force,  and 
hence  void  In  law."   The  witnesses  examined 


I  In  Bupport  «f  thew  all^tiona  were  four  Id 
^  number,  Indnding  appellant,  who  was  exam- 
ined oo  his  own  behalf,  notwithstanding  bis 
Inoompetaicy  as  a  w4tneM  against  his  wife. 
The  statute  (Acts  Assem.  1883^,  p.  72SE) 
I  making  husband  and  wife  competent  to  tes- 
tify for  and  against  each  other  e^ipressly  pro- 
Tides  that  nothing  contained  in  the  act  shall 
be  deemed  or  construed  to  alter  the  exlstlnir 
rules  of  evidence  as  to  proceedings  for  di- 
vorce.   In  prosecntlons  for  seduction  under 
'  promise  of  marriage,  section  3679  of  the  Code 
'.  of  Virginia  provides  "that  the  subsequent 
marriage  of  the  parties  may  be  pleaded  in  bar 
!  of  a  conviction";  and,  whm  the  marriage 
j  takes  place  under  these  circumstances,  it 
I  must  be  presumed  that  the  accused  is  actuat- 
I  ed  in  consenting  thereto  by  the  consciousness 
of  his  guilt  as  charged,  or  that  he  avails  him- 
self of  this  provision  of  the  law  to  avoid  fur- 
ther prosecution;  and  in  this  case  this  pre- 
sumption Is  strongly  supported  1^  the  fact 
that,  if  appellant  had  been  fwced,  as  allied 
In  his  bill,  to  marry  appellee  by  reasons  of 
threats  of  perawal  violence  made  at  the  time 
of  the  marriage,  he  would  not,  as  It  is  also 
reasonable  to  suppose,  have  remained  silent 
for  over  four  years.    This  marriage  did  not 
j  occur  under  any  sudden  or  unexpected  condi- 
I  tlon  of  things.    He,  by  bis  own  showing,  was 
arrested  on  the  22d  of  February,  and  let  to 
bail,  and  the  marriage  did  not  take  place  un- 
til the  5th  of  March,— making  It  perfectly 
I  plain  that,  if  he  feared  violence  to  his  person, 
I  he  could  and  would  have  appealed  to  the  offi- 
cers of  the  law  for  protection;  but.  Instead 
of  this,  accttt-dlng  to  the  testimony  of  his  own 
witnesses,  he  sought  to  relieve  himself  from 
the  consequences  of  the  prosecution  by  the 
payment  of  money  to  the  prosecutrix.  The 
appellant  himself  being  incomi>etent  to  testify 
on  his  own  behalf,  as  we  have  seen,  the  only 
other  testimony  to  sustain  the  allegations  of 
the  bill,  is  as  follows:    James  F.  Brown,  the 
,  Justice  who  issued  the  warrant,  and  before 
whom  the  same  was  pending,  was  also  a  min- 
j  ister,  and  performed  the  marriage  ceremony 
j  on  the  occasion  of  this  marriage,  and,  being 
introduced  by  the  appellant,  testified  that  ap- 
pellant offered  Josephine  Swecker  and  her 
mother  certainly  $200  to  release  him,  but 
Dotbhig  but  marriage  would  suffice,  and  that 
I  he  married  them;  further,  that  Mr.  Copeland 
,  (appellant)  remarked  to  him  that  he  would 
j  rather  die  than  to  nmrry  her,  but  would  have 
I  to,  or  do  worse.  This  witness  further  testified 
j  that,  although  there  were  quite  a  number  of 
;  relatives  and  friends  of  Josephine  Swecker 
;  present,  he  heard  no  threats,  though  threats 
might  have  been  made.    J.  W.  Hosklns,  an- 
,  other  witness  for  appellant,  In  answer  to  the 
'  question,  "Please  state  if  you  were  present 
I  when  8.  C.  Copeland  was  forced  to  marry  Jo- 
I  sephine  Swecker,  on  the  5th  of  March,  1890,"— 
j  answered:  "Was  not  present    Don't  know 
that  he  was  forced.  The  law  forced  him  to 
marry  her."  John  W.  Owens,  the  only  other 
witness  examined,  was  asked,  "Did  S.  0. 
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Gopeland  marry  her  of  bis  own  will,  or  was  It 
against  Ms  will,  and  by  force,  and  under 
threats  of  violence?"  (a  question  clearly  lead- 
ing),—to  wblch  he  answered:  "He  married 
her  against  bis  will.  He  was  forced  to  marry 
her."  Bnt  be  says  nothing  about  the  alleged 
threats,  or  about  anything  else  that  occnrred 
to  cause  Copeland  to  fear  bodily  hurt  Hos- 
klns  admits  that  he  was  not  at  the  mairiage, 
and  hence  be  was  not  testlfylog  as  to  facts 
within  his  own  Imowledge,  but  giving  only 
his  understanding  of  the  matter;  and  thore  is 
nothing  to  show  that  Owens  was  doing  any- 
thing more.  Hence,  this  evidence  wholly  fails 
to  sustain  the  all^atton  that  appellant  was 
forced  to  enter  into  this  marriage  by  reason 
of  threats  of  personal  Tiolence.  It  is  true 
that  the  evld«ice  shows  that  appellee  remain- 
ed with  ber  mother  from  the  time  of  the  mar- 
riage up  to  the  taking  ct  the  testimony,  bat 
it  nowhere  shows  that  appellant  made  any 
efTort  to  get  h»  to  live  with  him,  or  made  any 
provision  for  her  support.  On  the  contrary, 
by  bis  own  showing,  he  left  her  immediately 
after  the  marriage  took  place,  and  never  went 
where  she  was  again,  but  that  she  applied  to 
him  for  money  from  time  to  tlm^,  yet  he  fails 
to  show  that  he  fnmished  It  Therefore, 
there  appears  nothing  in  the  record  to  show 
that  the  separation  complained  of  Is  without 
the  fault  of  the  appellant.  There  appears  to 
be  quite  a  variance  between  the  statement  of 
appellant,  where  be  representa  himself  as  be- 
ing without  property  or  home  to  which  to 
carry  his  wife,  and  the  statement  made  at 
bar  by  his  couosel  on  bis  behalf,  where  they 
represent  him  as  being  "a  young  man  of  good 
standing  and  considerable  means."  We  deem 
It  unnecessary  to  argue  further  to  show  that 
appellant  was  not  entitled  to  a  divorce  from 
appellee  on  any  of  the  grounds  stated  in  his 
bill,  especially  as  the  evidence,  as  we  have 
seen,  signally  fails  to  support  any  cme  ot  its 
material  allegations.  We  are  therefore  of 
(pinion  that  the  decree  complained  of  was 
clearly  right,  and  must  be  affirmed. 


(»1  V».  IBS) 

WILSON,  Trustee,  v.  CARPENTER'S 
ADM'R.i 

(Sapreme  Court  of  Appeals  of  VlrgiDla.  March 
14,  1895.) 

Sum  of  La^D — MiSREPKESENTATIONS  BT  VenPOB 

—SoiT  VOX  BBSOtBSTOX— EvinsKOR— Statb- 

MBNTB  TO  OtHBOS— WaITBH. 

1.  When  a  parchaser  has  been  indnceil,  by 
a  material  misrepreseotatioo  of  the  vendor,  to 
buy,  he  has  a  Hght  to  have  the  contract  canceled, 
correlative  with  that  of  the  vendor  to  disafBrm 
the  sale  when  he  has  been  defrauded. 

2.  Plai&tlS  was  induced  to  buy  a  lot  in  the 
town  of  G.  by  the  false  representation  that  $1,- 
500,000  had  been  secured  to  Indnce  mnnutactur- 
ing  enterprises  to  locate  fn  said  town.  Btid, 
that  he  was  entitled  to  a  resciMion  of  the  con- 
tract, and  to  have  the  money  paid  refunded. 

3.  In  a  suit  to  cancel  a  contract  for  false 
representations  by  an  aeent,  evidence  of  similar 


I  ReportMl  by  F.  S.  Kirkpatrick,  {IsQ.,  of  the 
Ljruchburg  bar. 


statements  made  by  him  to  other  people  at  other 
times,  thongh  not  competoit  to  prove  what  oc- 
curred when  the  contract  in  question  was  made, 
may  be  introduced  to  show  the  bent  of  tiie 
agent's  mind. 

4.  The  Intent  of  a  party  making  a  repre- 
sentation to  indoce  a  contract  is  wholly  imma- 
terial, bnt  the  question  is  whether  the  other  par- 
ty has  been  misled  and  Injured. 

6.  Whoi  the  seller  has  made  a  false  repre- 
sentation, whidi,  from  its  nature,  might  iDoiice 
a  buyer  to  enter  Into  the  contract  on  Hie  faith 
of  it,  it  will  be  inferred  that  the  buyer  was  in- 
duced thereby  to  contract,  and  it  does  not  rest 
with  him  to  show  that  he  in  fact  relied  upon 
the  representation. 

6.  One  is  not  bound  by  a  waiver  of  his 
rights,  unless  such  waiver  is  distinctly  made 
with  full  knowledge  of  the  rights  which  he 
intends  to  waive;  and  the  fact  that  he  knows 
his  rights  and  intends  to  waive  them  must  plain- 
ly appear. 

7.  A  purchaser  ts  not  deprived  of  his  right 
to  relief  on  account  of  false  representations  from 
the  vendor  by  the  fact  that  he  had  the  means 
of  discovering  the  falsity  of  the  representations. 

Cardwell,  J.,  dissffliting. 

Appeal  fmn  circuit  court,  Rockbridge 

county. 

BUI  by  WUliam  Carpenter's  administrate 
against  Robot  N.  Wilson,  trustee,  and  oth- 
ers, to  cancel  a  contract  for  the  sale  of  land. 
From  a  decree  In  farw  of  complainant,  de- 
fendant Wilson  appeals.  Affirmed. 

Frank  Glasgow,  for  appellant  Btrayer  A 
Liggett,  for  appellea. 

HARRISON,  J.  Robert  N.  Wilson  held, 
OS  trustee  for  himself,  David  B.  Taylor, 
Thomas  B.  White,  Fttzhugh  Lee,  and  others, 
with  full  power  to  sell  and  oonTey  the  same, 
lot  Na  20  In  block  127  on  McCuIlough  street, 
in  the  town  of  Olasgow.  He  placed  the  lot 
in  the  hands  of  Thomas  8.  White  &  Co.,  real- 
estate  agmts,  for  sale.  In  S^tember.  1890, 
Thomas  S.  White  sold  the  lot  to  William  H. 
Carpwter,  of  Rockingham  county,  for  the 
sum  of  91,600;  the  purchase  paying  In  cash 
^00,  and  executing  two  bonds  tor  $5o0  ea^b, 
at  6  and  12  months,  with  Interest  for  the 
residue,  receiving  from  R.  N.  Wilson,  trus- 
tee, a  deed  of  conveyance  for  the  lot,  dated 
September  23,  1890,  and  contemporaneously 
therewith  executing  a  deed  of  trust  to  secure 
the  two  deferred  bonds.  Before  the  first 
bond  became  due.  Carpenter  paid  the  same. 
When  the  second  bond  became  due,  In  Sep- 
tember, 1801.  it  was  not  paid.  On  the  3d 
day  of  November,  1891,  William  H.  Carpen- 
ter filed  his  bill  in  the  circuit  court  of  Rock- 
bridge county  against  R.  N.  Wilson,  Thomas 
S.  White,  and  the  other  ownen  of  said  lot, 
praying  for  a  rescission  of  bis  contract  of 
purchase.  Before  the  case  was  ready  for 
hearing,  however,  the  plaintiff  died,  and  it 
was  revived  In  the  name  of  J.  N.  Keagy,  his 
administrator.  The  bill  sets  forth  the  fore- 
going facts  in  regard  to  the  sale  and  pur- 
chase of  said  lot,  and  alleges  that  the  pur- 
chase was  made  on  the  positive  assurance 
from  Thomas  S.  White,  agent,  that  the  Rock- 

I  bridge  Company,  promoters  of  the  town,  had 
already  secured  beyond  a  doubt  $1,500,000 

I  from  an  English  syndicate;  that  this  large 
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sum  of  money  was  to  be  used  in  building  up 
and  carrying  <hi  iDdustrlal  enterprises  at 
Glasgow,  which  would  cause  real  estate  to 
advance  very  rapidly,  start  the  town  on  a 
"boom"  on  a  grand  scale,  and  make  it  a 
manafactnring  place  of  great  Importance. 
The  complainant  further  alleges  that  he  knew 
nothing  blmsdf  of  what  was  proposed  at 
Glasgow,  and  relied  solely  on  the  represen- 
tations of  said  White,  and  by  reason  of  the 
representations  and  assurances  thus  made, 
and  especially  the  representation  that  $1,500,- 
000  had  been  secured  to  be  invested  at  once 
In  manufactories,  he  was  Induced  to  buy  the 
lot;  and  that,  but  for  such  assurances*  be 
would  never  have  invested  a  dollar  In  the 
town  of  Glasgow.  The  bill  fnrther  alleges 
that  the  statements  made  by  Thomas  S. 
White  were  untrue,  false,  and  frandnl«it; 
that  not  a  dollar  of  the  Bnglista  money  bad 
ever  been  luTested  In  Glasgow;  that  the 
English  syndicate  never  completed  any  con- 
tract with  the  Rockbridge  Company,  and 
that  all  negotlattoDB  In  reference  thweto  have 
long  since  failed,  without  hope  or  expecta- 
tion of  being  rerhred;  that,  so  far  from  the 
lot  purchased  by  hfm  advancing  In  price.  It 
bad  little  or  no  value.  The  bill  prays  that 
tbe  contract  of  purchase  be  rescinded;  that 
defwdants  be  required  to  repay  tbe  money 
paid  on  the  purchase;  that  the  lot  be  rec<m- 
veyed  to  R.  N.  Wllatm,  trustee,  and  that  be 
be  enjoined  from  collecting  the  remaining  un- 
paid bond.  The  Injunction  was  granted  as 
Iirayed  for,  and  on  tbe  Ist  day  of  March, 
1802,  the  defendants  filed  thdr  Joint  and 
Borate  answer,  demnrrer,  and  cross  bill, 
admitting  the  sale  of  the  lot  by  their  agent 
White,  and  its  purchase  by  Carpenter,  and 
alleging  that  none  of  them  but  Tfaomae  S. 
White,  through  whom  the  sale  was  made, 
were  cognizant  of  the  facts  and  clrcnm- 
fltances  attending  the  sale;  the  defendant 
Thomas  8.  Wblte  denying  that  he  made  the 
positive  assurance  alleged  In  the  Mil  as  to 
91,S00,00O  having  been  secured  by  the  Rock- 
bridge Company  ftom  the  English  syndicate, 
and  fnrther  denying  that  the  allegod  repre- 
sentations and  assurances  caused  the  pWn- 
tlfl  to  Invest  at  Glasgow;  that  many  pru- 
dent and  cautions  business  men  were  at 
that  time  buying  lots  there,  believing  It 
would  grow  Into  a  large  town.  The  re- 
spondents call  for  strict  proof  of  all  charges 
In  tbe  bill,  and  a«k  for  a  decree  for  the  bal- 
ance due  from  tbe  purchaser.  Evldoice 
was  taken  by  the  plaintiff  and  defendants, 
and  on  the  20th  day  of  March,  1893,  a  final 
decree  was  altered,  overruling  the  demurrar; 
declaring  that  the  sale  of  the  lot  was  In- 
duced by  fUae  representatlonB  of  the  defend- 
ants, which  were  material,  and  to  the  Injury 
of  the  purchaser;  rescinding  the  contract 
of  s^;  canceling  the  unpaid  bond;  appoint- 
ing a  special  commbnioner  to  reconvey  the 
lot  to  R.  N.  Wilson,  trustee;  and  decreeing 
that  the  defendants  pay  the  administrator 
of  William  H.  Carpenter  $1,070,  with  Inter- 


est on  $947.13  from  March  1.  1893,  and  costs 
of  suit, —that  being  the  amount  paid  by  his 
intestate  on  the  lot.  From  this  decree  an 
appeal  was  granted  the  defendants  Thomas 
S.  White  and  others  to  this  court. 

The  question  presented  by  the  pleading 
for  determination  is  one  of  (act.  The  law 
applicable  to  a  case  of  this  sort  is  too  well 
settled  to  be  any  longer  doubted  or  called 
in  question.  No  man  la  bound  by  a  bargain 
into  which  he  has  been  dec^ved  by  fraud 
or  misrepresentation.  Whenever  a  porebas- 
&  has  heea  induced,  by  a  matwlal  misrep- 
resentation of  the  vndor,  to  buy,  he  has  a 
right  to  repudiate  the  contract;  a  rUrht  cor- 
relative with  that  of  the  vendor  to  disaf- 
firm the  sale  when  be  has  been  defrauded. 
Courts  of  equity  are  always  open  to  afford 
relief  in  such  cases,  and  fiUse  repreaenta- 
tion  of  a  material  fact,  ooostltatlng  on  in- 
ducement to  the  contract,  on  which  the  pur- 
chasw  had  a  right  to  r^,  la  always  ground 
for  rescission  of  the  contract  by  a  ooart  of 
equity.  Crump  v.  Mining  Co.,  7  Ont.  802; 
Guin  V.  Byrd,  32  Omt.  293;  Llnhart  v.  Pore- 
man's  Adm*r,  77  Va.  6M;  Iron  Co.  v.  Trout, 
83  Ta.  887,  2  8.  E.  713;  Fom.  Coat  |  12. 
p.  289.  Further  elaboration  of  the  law  an 
this  subject  would  be  unprofitable  repetition. 
It  is  only  necessary  to  ccsislder  the  evidence, 
and  determine  whether  or  not  It  makes  a 
case  enUtiing  the  plaintiff  to  a  resdsslMi 
of  the  ctmtraet,  as  prayed  for  in  the  blU. 

The  depositions  of  L.  A.  Granahaw,  of 
Richmond,  and  J.  Q.  MllUnger,  of  Fred- 
erick county.— two  lntelllg«it  and  disinter- 
ested wItneBses,— have  been  taken  by  the 
plaintiff.  They  were  both  in  Olaagow  In 
S^tember,  189(^  and  preeent  with  William 
H.  Carpenter  and  Thomas  S.  White,  and 
heard  the  e(H)venation  which  led  to  the  pur- 
chase the  lot  by  Carpenter.  I*.  A.  Cren- 
shaw testified  that  White  mitde  to  Garpoi- 
ter  tiie  r^E)reaentfUion  and  aamrance  tliat 
the  $1.600;000  of  Bn^sh  money  had  already 
been  secured  by  the  Bocftlnldge  Company; 
that  ft  would  be  at  once  Invested  In  manu- 
facturing enterprises  In  Olugow;  that  It 
would  cause  the  town  to  build  up  rapidly, 
and  that  those  who  purctiased  lots  then 
would  realise  very  handsome  profits  In  a 
very  short  time;  that  there  woa  nothing  in 
Glasgow  to  induce  a  man  to  Invest  money 
exc^t  this  representation  that  $1,500,000 
had  been  secured  for  the  purpose  ot  building 
industrial  mterprlses  there.  J.  G.  MllUnger 
testified  still  mwe  clearly  and  strongly  to 
this  representation  made  by  White  to  Car- 
penter. He  says  that  White  stated  in  the 
most  positive  and  unq^llfied  way  that  the 
English  money  had  been  already  secured 
through  WUlIam  A.  Anderson,  tbe  vice  pted- 
dent  of  the  Rockbridge  C<mipany,  wbo  was 
then  In  England;  that  nothing  remained 
but  for  Gen.  Fftzhugh  Lee,  the  president  of 
the  company,  to  sign  tbe  contract  He  says 
that:  "I  heard  White  t^t  Carpenter  that 
the  $1,000,000  was  secured,  and  the  lot 
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would  adTaD<»  rapidly  In  Talne;  that  the 
moner'  was  to  be  all  Invested  at  <mce  In 
maQufactming  enterprises,  which  would 
build  the  town  up  very  rapidly."  ^e  wit- ' 
ness  says  that  be  was  Informed  that  Mr. 
White  was  a  reliable  man,  and  ttiat  he  did 
not  doubt  the  tmth  of  his  statements  to 
Carpenter;  that  he  had  Mr.  White's  word 
for  it.  and  had  no  doubt  of  Its  truth;  that 
nothing  was  lacking,  so  fiu-  as  that  was 
concerned,  to  induce  witness  to  buy.  He 
did  not,  bowerer,  because  he  concluded  It 
woiUd  be  beat  to  wait  untU  the  manufao* 
toTles  were  built;  not  because  he  doubted 
Mr.  White's  statemoit;  but  because  be 
thought  there  would  be  as  much  room  for 
specnlatlon  after  th^  were  buUt  as  before. 
This  testimony  prores  clearly  and  satis- 
factorily that  the  representation  of  Thomas 
S.  White  that  the  Rockbridge  Company  bad 
eecored  91,500,000  was  made  by  him  aa 
charged  In  the  plaintiff's  bill.  It  Ik  a  con- 
ceded fact  In  the  caae  that  It  never  was  se- 
cured,  and  the  erid^ce  shows  that  It  was 
never  at  any  time  certain  that  It  would  b& 
Mr.  Anderson,  In  his  report  from  London 
to  the  company,  dated  August  27th,  1890, 
says:  "A  graver  quesUrai  Is,  will  the  con- 
tract be  made  good  by  the  payment  of  the 
numey?"  In  bis  deposition  he  says  he 
cabled  Gen.  Pltzhugh  Lee,  the  president  of 
the  company,  to  call  a  meeting  of  tiie  board, 
and  added  these  words:  "Nothing  certain 
until  contract  ratified  and  money  paid." 
There  was  nothing  in  these  CMnmnnlcatlons 
to  justly  the  assurance  that  the  English 
money  bad  actually  been  secured.  The  wit- 
ness Crenshaw  flies  with  his  deposition  aev* 
oral  letters  received  by  him  from  Thomas 
8.  WUte  ft  Ca  The  first  is  without  date, 
but  the  witness  says  it  was  written  about 
the  time  of  the  sale  of  this  lot  to  Garpentw. 
m  this  letter  tho  writer  says:  "English 
mon^,  actually  in  Glasgow  Commercial 
Bank,  and  company  registered  In  London 
last  week;  this  being  the  last  offldal  act 
necessary  to  bringing  out  the  British  com- 
pany." The  second  letter  Is  dated  Novem- 
her  8,  1890.  in  which  the  writer  says:  *^e 
English  question  Is  settled  at  last  We  get 
the  first  installment  of  $70,000  on  the  20th 
prox."  The  third  letter  Is  dated  November  7, 
1800,  in  which  it  Is  said:  "We  have  it  from 
General  Lee,  Tndge  Edmonson,  and  other 
Glasgow  directors,  that  the  English  deal  Is 
absolutely  and  Irretrievably  dosed."  The  rep* 
resentations  in  these  letters  are  not  evidence 
of  the  statements  made  by  White  to  Carpen- 
ter at  the  time  of  the  sale  of  the  lot  to  btm, 
but  they  are  very  persuasive  as  showing 
the  bent  of  Mr.  White's  mind  on  the  subject 
of  this  English  money.  There  Is  no  evi- 
dence In  the  record  that  Weakens  the  force 
of  the  testimony  of  the  witnesses  Crenshaw 
and  Mllllnger.  Their  evidence  Is  concln- 
slve  of  the  question  that  the  representations 
were  made^  as  charged  by  tbe  purchaser  in 
Ills  bill.   It  cannot  be  doubted  that  tbe  state- 


ment was  made  for  the  purpose  of  procor^ 
ittg  the  contract,  and  It  is  conceded  to  be 
untrue.  As  to  tlie  knowledge  and  belief  of 
Thomas  8.  White  In  making  this  statement. 
It  Is  unnecessary  to  Inquire.  It  should  be 
stated,  however,  that  connsd  for  appellee 
pn^mriy  disclaim  any  purpose  to  charge 
willful  fraud,  nor  does  this  court  hold  the 
appellant  guilty  of  Intentional  fraud  and 
misrepres«itation.  It  Is  a  matter  of  no  con- 
sequence to  William  H.-CarpeDter  what  Mr. 
White  thought  Tbe  Intent  of  the  party 
making  the  representation  is  wholly  imma- 
terial The  point  Is,  has  the  other  party 
bem  misled?  It  Is  sufficient  that  the  state- 
ment Is  actually  untrue,  so  as  to  mislead  tbe 
party  to  whom  It  Is  made,  ^e  party  mak- 
ing it  need  not  know  of  Its  ftUsity,  nor  have 
any  Intent  to  deceive;  nor  does  his  mere  be- 
lief In  its  trath  make  any  diflerenee.  A 
party  making  a  statement  as  true,  for  the 
purpose  of  Influencing  the  conduct  of  the 
other  party,  Is  bound  to  know  that  It  la 
tma   FonL  Oont  I  217. 

It  Is  contended  by  counsel  for  ^itelLont 
that  Carpenter  did  not  rely  upon  the  repre- 
sentations of  Thomas  8.  White,  but  was  In- 
fluenced by  other  oonslderatloos.  There  Is 
nothing  in  the  record  to  show  this.  On  the 
contrary,  the  tendoicy  of  all  Uie  evidence  1> 
to  ratabilsh  the  fact  that  he  was  oontroUed 
In  this  puttdiase  entirely  by  bis  omfldence 
in  White,  who  had  been  hi^Uy  recommended 
to  him  by  D.  B.  Taylor,  one  of  the  owners 
of  Vae  lot  sold;  and  tbax  he  was  induced  to 
buy  almost  exclusively  by  the  represaita- 
tlon  about  the  large  Bum  of  money  secured  In 
England.  When  the  seller  has  made  a  false 
representatl^m,  which,  from  its  nature,  i^ht 
Induce  the  bnyw  to  enter  Into  the  contract 
on  the  faith  of  it.  It  wUl  be  Inferred  that  the 
buyer  was  induced  thereby  to  contract;  and 
It  does  not  rest  with  him  to  show  that  he, 
in  fact,  relied  upon  the  representation.  In  or- 
der to  displace  thia  Inference^  the  seller  muat 
prove  either  that  the  bi^er  had  knowledge 
of  facts  which  showed  Uie  rqnresentatton  to 
be  untrue,  or  that  he  expressly  stated  in 
torms,  <a  showed  by  bis  contract  that  he  Old 
not  rely  upon  the.represmtation,  but  acted 
upon  his  own  Judgment  Nor  Is  the  buyer 
deprived  of  his  right  to  relief  beotuse  he 
had  tbe  means  of  dlsoovrali^  that  the  repre- 
aentatiim  vras  falsa  Redgrave  v.  Hnrd,  20 
Oh.  X>lv.  1,  quoted  in  BenJ.  Sales,  p.  498. 
Tlte  last  element  of  a  misr^resoitatlon  is- 
its  matwlallty.  1h»  evidence  ^ows  that 
Oarpenter  gave  $1,600  tor  this  lot,  and  that 
it  Is  not  worth  now  $60,  if  anything.  It  can 
hardly  be  doubted  that,  If  $1,600,000  of  Eng- 
lish capital  had  been  Invested  at  Glasgow  in 
manufacturing  enterprises,-  this  lot  would  be 
worth  more  than  It  U  now.  The  court  does 
not  inquire  with  any  eare  Into  the  otent  of 
the  prajudlce.  It  Is  sufficient  If  the  party 
misled  baa  been  very  slightly  preJutUced,— 
if  the  amount  la  at  aU  appredableb  Fodl 
Gont  I  227. 
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Connsel  for  appellant  Insist  that,  even  If 
Carpenter  had  any  groand  of  complaint  orig- 
inally, he  ratified  fally  what  he  bad  done, 
after  the  collapse  at  Glasgow;  and  In  sup- 
port of  this  contention  refer  to  certain  letters 
of  Carpenter  written  to  R.  N.  Wilson,  tras- 
tee,  and  Thomas  S.  White  ft  Oa,  after  Feb- 
ruary 20,  1891,  when  all  further  negotiation 
with  the  English  ceased.  This  fact,  it  is 
said,  became  generally  known,  and  should 
have  been  known  to  Carpenter,  too;  and 
that  In  these  letters  he  should  have  r^erred 
to  White's  representations,  and  his  reli- 
ance upon  them.  These  letters  do  not  sus- 
tain  this  view.  Wilson,  trustee,  had  been 
writing,  urging  the  payment  of  the  last  Ixnid 
In  advance  of  Its  maturity.  Carpenter's  let- 
ters to  him  were  In  resptmse,  telling  him  he 
was  unable  to  pay,  and  could  not  pay  the 
bond  when  due,  unless  the  lot  was  sold; 
and  uiglng  Wilson  not  to  put  his  note  In  bank 
for  collection;  that  he  would  pay  It  as  9oon 
as  possible  The  letters  to  Thomas  S.  White 
&  Co.  were  In  reference  to  the  value  and 
prospect  of  selling  the  lot.  And  as  late  ss 
April,  1891,  one  of  these  letters  was  asking 
White  If  be  could  get  more  than  $2,500  for 
the  lot,  and  reminding  him  of  his  expressed 
i^lnlon  that  such  price  could  be  obtained  in 
April.  It  Is  Impossible  to  brieve  that  Car- 
penter knew,  when  that  letter  was  written, 
that  all  hope  of  getting  the  English  money 
had  some  time  befwe  ceased.  All  these  let- 
ters Indicate  that  Carpenter  was  ignorant  of 
the  fact  He  could  not  have  entertained  the 
hope,  expressed  by  him,  of  selling  the  lot,  if 
be  bad  known  It.  The  record  discloses  no 
word  or  act  of  Carpenter  that  can  Mrly  be 
regarded  as  a  ratlflcatlon  of  his  purchase 
fnnn  Thomas  S.  Whlt^  after  becoming  ac- 
Quatnted  with  the  misrepresentation  by 
which  he  had  been  Induced  to  buy.  "Con- 
firmation must  be  a  solemn  and  deliberate 
act  When  the  original  transaction  Is  In- 
fected with  fraud,  tbo  confirmation  of  It  is 
■o  Inconsistent  with  Justice,  and  so  likely  to 
be  accompanied  with  Imposltloo,  that  the 
courts  watch  It  with  the  ntmost  atrlctuess, 
and  do  not  allow  It  to  stand  but  on  the  eleav- 
est  erldenca**  Iron  Co.  t.  Stawman,  20  Md. 
117.  No  man  can  be  bound  by  a  waiver  of 
his  rl^tB,  unless  sncb  waiver  Is  distinctly 
made,  with  full  knowledge  of  the  rights 
which  he  Intends  to  waive;  and  the  Act  that 
he  knows  his  rights,  and  intends  to  waive 
them,  mnst  plainly  appear.  Montague's 
Adm'r  V.  Uassey,  70  Va.  307.  The  views 
which  have  been  ^pressed  support  the  de- 
cree of  the  drcnlt  court,  and  It  must  be  af- 
firmed. 

CARDWBLL,  J.  (dissenting).  I  do  not 
disagree  with  my  breturen  as  to  the  law  of 
this  case^  but  applying  the  law  to  the  evi- 
dence, I  am  unable  to  agree  that  appellee  la 
entitled  to  the  relief  afforded  him  by  the  de- 
cree of  the  drcnlt  coort  of  Bockbrldge  coun- 
ty, complained  of. 
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STUABT  et  al.  v.  C0MH0NWBALTH.1 

(Supreme  Court  of  Appeals  of  Virginia.  Mardi 
14,  1895.) 

ACTIOK  OH  TBUSCBBB'S  BoKD  —  PLBIDIXO  — AF- 

protaij — Disqualification  or  Bond 
— Estoppel. 

1.  Under  Code  1887,  8  812,  the  qualification 
of  a  county  treasurer  and  the  execution  of  his 
bond  is  a  matter  of  record,  which  imports  abso< 
late  verity;  and  in  a  suit  upon  aoch  a  bond,  the 
only  plea  being  that  of  nul  tiel  record,  and  where 
the  record  appears  to  be  reRalar,  it  can  be  as- 
sailed only  for  fraad,  to  be  charged  and  proved. 

2.  A  judge  who,  under  a  power  of  anomey, 
attacbes  a  name  of  a  surety  to  the  bond  of  a 
county  treasurer,  is  disqualified  to  approve  a' 
bond  as  required  by  Code  1887,  fi  812. 

3.  One  who  mues  a  naked  pow«  ol  attor- 
ney to  sign  his  name  as  surety  to  a  treasurer's 
bond  containing  six  sureties  is  not  estopped  to 
deny  the  validity  of  a  subseqwent  exercise  of  the 
power,  when  the  first  bond  proves  defective,  by 
whldi  his  name  was  attadied  to  a  second  bond, 
containing  only  torn  sureties. 

Error  to  circuit  court  of  oily  of  Bichmond; 
B.  R.  Wellford,  Judge. 

The  commonwealth  brought  suit  against 
R.  H.  Stuart  and  others  upon  the  official 
bond  of  the  treasurer  of  King  George  coun- 
ty, and  from  a  judgment  against  him  Stuart 
appeals.  Reversed. 

B.  J.  Washington  and  3.  E.  BAason,  for 
plaintiff  In  error.  R.  Taylor  Scott,  At^. 
Gen.,  for  the  Commonwealth. 

KEITH,  P.  The  commonwealth  of  Vir- 
ginia, through  her  attorney  general,  served 
a  notice  In  the  circuit  court  of  the  city  of 
Richmond  upon  F.  C  S.  Hunter,  treasurer 
of  King  George  county,  and  George  Turner, 
R.  H.  Stuart  Henry  H.  Hunter,  and  F,  W. 
Payne,  that  on  June  25,  1802,  judgment 
would  be  asked  for  against  them  for  the 
sum  of  $3419.42,  with  interest  The  par- 
ties defendant  appeared  by  counsel,  and  ten- 
dered 21  special  pleas,  all  of  which  the  court 
rejected.  These  pleas  may  be  grouped:  (1) 
Varying  forms  of  the  plea  non  est  factum; 
(2)  pleas  which  may  be  treated  as  averring 
fraud  In  the  transaction  upon  which  the 
supposed  liability  of  the  defendants  rests; 
and  (3)  a  plea  averring  that  EL  H.  Stuart 
had  constituted  C.  H.  Asbton  his  atttuney 
in  fact  to  sign  his  name  as  one  of  the  sure- 
ties upon  the  treasurer's  Iwnd;  that  C.  H. 
Asbton  was  judge  of  the  county  coort  of 
King  George;  that  as  such  judge  be  pre- 
sided In  the  court  before  which  the  bond 
was  executed,  and  in  which  the  treasurer 
qualified;  and  that  he  bad  acted  on  the  oc- 
casion of  the  execution  of  the  bond  and 
the  qualification  of  the  treasurer  in  the  dual 
capacity  of  attorney  In  fact  for  one  of  the 
parties  and  as  Judge  for  the  court  The 
contention  of  the  attorney  general,  represent- 
ing the  commottwealtht  is  that  the  qualifica- 
tion of  tbe  traaaurer.  Including  the  execn- 

1  Beported  by  F.  8.  Elrkpattick,  Esq.,  of  tfas 
Lynchboig  bar. 
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tlon  of  his  bond.  Is,  by  virtue  of  section  812 
of  the  Code  of  1887,  made  matter  of  record 
In  the  county  court,  and  that  this  record 
and  memorial  of  the  judge  Imports  "such 
uncontrollable  credit  and  verity  as  they  ad- 
mit no  averment,  plea,  or  proof  to  the  contra- 
ry"; and  In  support  of  this  proposition  cites 
a  number  of  cases,  among  them  Vaughn  v. 
Com.,  17  Grat.  380,  and  Calwell  v.  Com., 
Id.  391.  This  presents  a  point  which  was 
left  undisposed  of  by  this  court  In  the  re- 
cent case  of  Blanton  v.  Com.  (decided  at  the 
January  term),  20  S.  E.  881,  the  court  in. 
that  case  not  finding  It  necessary  to  pass 
upon  It  We  are  of  opinion^  however,  that 
this  contention  of  the  commonwealth  Is  sus- 
tained by  the  decisions  Just  cited  and  by 
the  statute  law.  See  section  812,  Code  Va. 
18S7.  Being  a  record,  It  follows  that  nou 
est  factum  cannot  be  pleaded;  the  only  plea 
putting  a  record  In  issue  being  that  of  nul 
tiel  record,  which  Is  tried  by  the  production 
of  the  record  Itself.  Where  the  record  ap- 
pears to  be  regular  and  complete,  It  must 
be  cssailed,  If  at  all,  upon  the  ground  of 
fraud;  and  the  fraud  relied  on  must  be 
clearly  and  distinctly  charged,  and  estab- 
lished by  satisfactory  proof.  We  are  there- 
fore of  opinion  that  the  circuit  coart  did  not 
err  In  rejecting  the  various  pleas  ul  noa 
est  factum  offered  by  the  several  defend- 
ants. 

The  case  arose  out  of  the  following  state 
of  facts:  F.  C.  S.  Hunter  had  qualified  as 
treasiuer  of  King  George  county,  and  one  of 
the  sureties  upon  his  official  bond,  B.  J. 
Smith,  having  moved  for  counter  security, 
the  court  directed  Hunter  to  execute  a  new 
bond,  or  have  his  power  as  treasurer  re* 
voiced.  Thereupon  Hunter,  with  George 
Turner,  F,  W.  Payne,  H.  H.  Hunter,  E.  L, 
Hunter,  W.  A.  Hose,  and  R.  BL  Stuart,  by  C. 
H.  Asbton,  his  attorney  In  fact,  acting  upon  a 
power  of  attorney  under  the  band  and  seal 
of  Stuart,  entered  Into  and  acknowledged  a 
bond  in  the  penalty  of  $22,000,  conditioned  ac- 
cording to  law.  It  seems  that  the  bond  thus 
executed  omitted  to  provide  that  any  default 
of  which  the  treasurer  mig^t  be  guilty,  or 
any  money  for  which  he  might  become  re- 
siransible  upon  the  said  bond,  was  to  be  paid 
In  lawful  money  of  the  United  States,  as  di- 
rected by  statute,  and  not  In  coupons;  and, 
the  matter  having  been  brought  to  the  atten- 
tion of  the  court  by  its  commissioner  of  ac- 
counts, the  treasurer,  and  George  Turner,  R. 
H.  Stuart,  by  C.  H.  Asbton,  his  attorney  in 
fact,  Henry  Hunter  and  F.  W.  Payne  ap- 
peared to  court  at  the  November  term,  1888, 
of  the  county  court  of  King  George,  and  re- 
acknewlcdged'  the  said  bond  in  due  form  of 
law  as  their  act  and  deed.  Comparing  the 
order  entered  at  the  November  term,  1888, 
with  that  entered  at  the  September  term, 
1888,  it  appears  that  the  bond  was  not  re- 
acknowledged  by  two  of  the  obligors  named 
therela.  William  A.  Rose  and  E.  L.  Hunter, 
The  power  of  ottoiTiey  under  which  O.  H. 


Ashton  acted  Is  not  in  the  printed  record,  nor 
does  it  appear  In  the  original  record  brought 
to  this  court  from  the  county  of  King  George 
In  obedience  to  the  subpo^ia  duces  tecum 
heretofore  issued.  It  Is  to  be  presumed  that 
It  was  a  naked  power  of  attorney,  authoriz- 
ing C.  H.  Ashton  to  sign  the  name  of  R.  H. 
Stuart  to  the  bond  of  F.  C.  S.  Hunter  as 
treasurer  of  King  George  county.  It  may 
also  fairly  be  presumed  that,  as  Is  usual  In 
such  cases,  the  bond  bad  been  made  up  before 
the  term  of  the  court  at  which,  It  was  to  be 
executed;  that  the  sureties  knew  with  whom 
their  responsibility  was  to  be  shared;  and 
tiiat  they  consented  to  be  bound  as  parties 
to  a  bond  which  contained  the  names  of 
those  who,  when  the  bond  came  to  be  execut- 
ed, In  point  of  fact  signed  It  In  other  woi-ds, 
that  R.  H.  Stuart  In  constituting  C.  H.  Ash- 
ton bis  attorney  in  fact,  contemplated  as- 
suming a  liability  which  was  to  be  shared 
with  F.  W.  Payne,  George  Turner,  H.  H. 
Hunter,  W.  A.  Rose,  and  B,  L.  Hunter.  It 
nowhere  appears  that  Stuart  had  any  knowl- 
edge of  what  took  place  at  the  November 
term  of  the  county  court,  or  that  he  knew, 
or  had  any  means  of  knowing,  that  two  of 
the  names  wliich  appeared  upon  the  bond  as 
executed  at  the  September  term  had  heea 
stricken  from  It  and  the  number  of  the  sure- 
ties reduced  from  six  to  four.  Now,  th^e 
facts  place  Judge  Ashton  In  a  position  which 
It  was  impossible  for  him  with  propriety  to 
occupy.  We  do  not  for  a  moment  suppose 
that  be  was  guilty  of  any  intentional  wrong, 
or  that  be  would,  under  any  circumstances, 
purposely  do  anything  unbecoming  a  judicial 
officer,  but  we  conceive  It  to  be  necessary 
that  the  administration  of  justice  shall  be 
free  from  the  slightest  appearance  or  suspi- 
cion of  impropriety,  and  we  can  but  think  that 
to  act  as  attorney  in  fact  with  respect  to  a 
transaction  pending  before  his  own  court,  in 
which  he  was  called  upon  to  pass  Judicially 
upon  the  sufficiency  of  bis  own  credentials 
as  attorney,  and  to  execute  an  Instrument  by 
virtue  of  his  position  as  attorney  which  he 
was  then  to  establish  as  a  memorial  and  a 
record  importing  absoltite  verity  as  to  all  par- 
ties concerned,  In  his  capacity  as  judge,  was 
the  attempt  upon  his  part  to  discharge  func- 
tions absolutely  antagonistic  and  wholiyirreo- 
oncilable.  It  Is  not  enough  that  in  the  par- 
ticular transaction  there  Is  no  suggestion,  and 
can  be  none,  of  any  Improper  motive  or  act 
We  cannot  sanction  a  practice  which  could 
by  possibility  be  drawn  into  a  precedent  and 
which  might  or  could  render  the  judiciary  of 
the  state  the  objects  of  suspicion  and  of  criti- 
cism, and  tend  to  impair  public  confidence  In 
their  utter  and  complete  personal  dissociation 
from  the  subject-matter  of  their  oflScial  ac- 
tion. Not  only  was  he  called  upon  as  judge 
to  pass  upon  his  authority  to  act  at  the  Sep- 
tember term,  when  he  accepted  the  original 
bond  with  six  names  upon  it— which  is  pre- 
sumably the  only  bond  his  principal  had  evei 
coatemplated  signing,— but,  oonttmUiig  to  act 
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Opon  the  authority  of  that  power,  he  appears 
before  himself  at  the  November  term,  and 
reacknowledges  that  bond,  and  thns  Increases 
the  liability  of  hla  principal,  without  his 
knowledgre  or  consent,  Interpreting  as  Jndge 
his  power  as  attorney,  greatly  to  the  Injury 
and  disadvantage  of  his  principal.  The 
whole  force  and  effect  of  this  record  rests 
upon  what  was  done  at  that  November  term. 
Strike  that  ont,  and  the  case  of  the  common- 
wealth falls  with  it  There  is  no  suggestion 
of  more  than  one  power  of  attorney,  and  that 
a  naked  power  to  sign  a  name  to  a  bond  al- 
ready agreed  upon  by  the  parties;  and  there 
la  no  intlmatlim  that  Stuart  had  the  slightest 
suspicion,  or  reason  to  snspect,  that  anything 
was  to  be  done  at  the  November  term  alter- 
ing his  liability,  or  In  any  way  affecting  his 
Interest  It  seems  to  be  Just  here  that  the 
commonwealth  Is  In  a  dilemma.  If  Judge 
Ashton  was  acting  In  a  merely  ministerial 
capacity,  as  is  contended  by  the  defendants, 
then  the  plea  of  non  est  factum  could  be  made 
to  the  bond;  If  acting  in  a  judicial  capacity, 
his  action  would  be  obnoxious  to  the  objec- 
tion Just  pointed  out  It  Is  not  a  question  as 
to  who  may  be  an  agent  or  attorney  In  fact 
Without  doubt  Judge  Ashton  was  under  no 
disqualification  to  act  as  agent  for  the  de- 
fendant but,  having  accepted  the  agency,  he 
was  thereby  rendered  Incompetent  to  act  as 
Judge.  Having  accepted  that  agency,  was 
he  competent  to  sit  In  judgment  upon  the 
snfiSclency  of  his  credentials  as  agent,  and 
upon  the  HEtent  and  scope  of  the  powers  with 
which  he  bad  been  clothed  as  agent?  We 
think  he  could  not,  and  we  do  not  doubt 
that,  though  this  ruling  may  eventuate  In  the 
loss  of  this  debt  to  the  commonwealth,  It  Is 
far  better  that  such  a  loss  should  be  suffered 
than  that  any  of  the  rules  and  principles  es- 
tablished In  order  to  secure  absolute  purity 
Id  the  administration  of  Justice  should  suffer 
any  Impairment 

The  attorney  general  contends  that  Stuart 
knew  that  C.  H.  Ashton  was  Judge  of  the 
county  court  of  King  George,  and  Is  there- 
fore to  be  considered  as  having  waived  his 
objection  to  him  on  that  account  The  an- 
swers seem  to  be  twofold: 

Plret  There  Is  no  such  express  or  Implied 
waiver  to  be  Inferred  from  the  circumstan- 
ces. Stuart  had,  on  the  contrary,  every  rea- 
son to  expect  that  the  action  of  his  attorney 
would  conform  to  all  the  requirements  of  the 
law,  and  transcend  It  In  no  particular.  The 
waiver  or  estoppel  claimed  by  the  common- 
wealth must  rest  upon  the  Idea  that  Stuart 
selected  his  agent  knowing  that  he  was  Judge 
of  the  county  court,  and,  as  such,  charged 
by  law  with  the  duty  of  presiding  In  the 
court  before  which  the  treasurer  would  give 
bond  and  qualify;  and  must,  therefore,  be 
held  to  have  assented  in  advance  to  his  act- 
ing in  the  dual  capacity  of  agent  and  Judge. 
Grant  this  to  be  true,  for  the  sake  of  ar- 
gument, can  It  be  held  to  extend  beyond  the 
act  of  signing  the  bond  at  the  September 


term  of  the  court,  when  a  bond  with  six 
sureties  was  executed  and  received  and  ac- 
cepted by  the  commonwealth?  Can  It  be  that 
a  naked  power  of  attorney  to  perform  a  sin- 
gle act  could  be  construed  as  creating  a  con- 
tinuing agency,  by  which  the  agent  could  as- 
seut  to  the  most  material  alteration  In  the 
Instrameat  as  theretofore  executed  by  him, 
reducing  the  number  of  sureties  from  six 
to  four,  and  br  bis  reacknowledgment  bind 
his  principal  without  his  knowledge  or  con- 
sent to  the  Instrument  In  Its  changed  condi- 
tion? Such  a  power  as  we  are  considering 
Is  to  be  strictly  construed.  The  agent  can 
do  nothing  which  he  Is  not  expressly  author- 
ized to  do  by  the  Instrument  which  Is  the  ex- 
clusive source  of  his  authority  to  act  at  alL 
If  this  be  true  In  every  case,  even  though 
the  constituent  who  creates  the  agency  may 
be  the  beneficial  party  to  the  transaction 
with  respect  to  which  he  Is  to  become  bound, 
bow  much  more  strictness  should  be  observed 
by  an  agent  acting  for  one  who  Is  to  be 
bound  as  surety  only,  and  who  Is  to  reap  no 
profit  or  advantage  from  the  obligation  which 
he  assumes.  As  the  occasion  then  demands 
the  utmost  strictness  In  the  exercise  of  the 
power  conferred  by  Stuart,  and  as  he  could 
not,  by  possibility,  have  contemplated,  when 
he  gave  the  power  of  attorney  in  August  that 
the  bond  which  be  authorized  his  agent  to 
sign  In  September  would  be  materially  alter- 
ed and  reacknowledged  In  November,  he  can- 
not be  deemed  to  have  conferred  the  au- 
thority upon  his  agent  to  make  euch  reac- 
knowledgment or  alteration,  or  be  held  to 
have  waived  w  to  be  estopped  from  mak- 
ing any  lawful  objection  thereto.  There- 
fore, to  repeat  myself  on  this  point,  even 
though  the  waiver  or  estoppel  might  apply  to 
the  execution  of  the  bond  In  September,  on 
the  ground  that  be  must  have  contemplated 
what  then  occurred  (which  I  by  no  means 
admit).  It  does  not  apply  to  what  took  place 
in  November,  for  nothing  short  of  prophetic 
vision  could  have  enabled  Stuart  to  A>resee 
the  situation  which  then  existed.  Without 
knowledge,  there  can  in  this  case  be  no  waiv- 
er or  estopp^;  and  in  this  instance  knowl- 
edge was  Impossible, 

Second.  We  do  noi  place  our  decision  whoi- 
ly  or  chiefly  upon  any  ground  of  objection 
which  the  parties  could  have  waived,  but  rest 
It  broadly  and  firmly  upon  the  proi>osltlon 
that  It  would  be  contrary  to  public  poUcy  to 
sanction  what  we  have  here  condemned. 

In  conclusion,  we  are  of  opinion  that  the 
circuit  court  did  not  err  In  rejecting  the  sev- 
eral pleas  of  non  est  factum.  As  to  the  pleas 
In  whicb  It  Is  averred  that  a  fraud  was 
practiced  on  the  defendants,  we  are  of  opla- 
lon  that,  should  the  defendants  at  any  fnture 
trial  rely  upon  that  defense,  It  can  be  better 
presented  lu  more  carefully  prepared  pleaa. 
And,  lastly,  we  are  of  opinion  that  the  plea 
of  R.  H.  Stuart  marked  "Y,"  should  have 
been  admitted.  The  case  most  therefwe  be 
reversed,  and  remanded  fOr  a  new  trial. 
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with  leare  to  tbe  detendanta,  or  any  of  than, 
to  file  such  additional  pleas  as  may  be  con* 
Bistent  with  tbo  tIowb  herein  ezproMed. 


(43  s.  c.  sa) 

SMITH  T.  WALKS. 
(Snprwie  Oonrt  of  South  OarolittB.  Bfarch  2B, 
18850 

AB4TIHIKT  or  Aonoir— Akothbr  Actioit  Fbitut 

ino— JURISDICTIOK. 

1.  Defendant  interposed  an  oral  demnrrer  to 
tbe  ioriBdictioa  of  the  coart,  which  was  sus- 
tained, and  an  appeal  was  taken,  but  never  per- 
fected. Before  the  ord^  snst^ining  the  donnr- 
rer  was  id^ned,  plaintiff  again  sued  defendant  OQ 
the  same  account  in  another  court  Hdd,  that  a 
demurrer  on  the  groaud  of  an  action  pending  was 
properl7  OTNTuled. 

2.  One  who  proceeds  to  trial  onNtbe  merits, 
after  his  dKnonv  on  the  ground  that  the  court 
has  not  Juzisdicdim  of  the  parties  has  hem  otu> 
ruled,  cannot  question  such  jurisdiction  on  ap- 
peal. 

3.  The  appellate  conrt  will  not  consider  an 
nception  to  a  ruliufr  relative  to  a  notice  of  ap- 
peal, where  tiiie  record  fails  to  show  that  sodi  no- 
tice was  actually  given. 

Appeal  from  common  pleas  circuit  court, 
Tork  county;  IL  C.  Watts,  Judge. 

Action  by  J.  A.  Smith  against  Kate  O. 
Walke.  From  a  Judgment  for  plalntUC,  de- 
fendant appeals.  Affirmed. 

The  following  are  the  defendant's  excep- 
tions: 

"Take  notice  that  the  defendant  herein, 
Kate  O.  Walke,  intends  to  appeal,  and  does 
appeal,  to  the  supreme  court  of  the  state 
of  South  Carolina,  from  the  jut^ment  here- 
in obtained  from  the  verdict  of  a  ]tU7, 
against  this  defendant  and  In  faror  of  the 
plaintiff,  on  the  17th  day  of  AprU,  1891.  and 
entered  In  tbe  office  of  the  clerk  of  the  conrt 
of  common  pleas  for  York  connty,  on  the 
23th  day  of  April,  1891,  and  will  ask  the 
supreme  court  to  reverse  the '  same,  upon 
the  following  grounds  and  exceptions:  (U 
Because  bis  honor  erred  In  oTerruling  the 
oral  demnrrer  Interposed  by  tbe  defendant 
to  the  jurisdiction  of  the  court,  on  the 
grounds  that  the  plaintiff  and  defendant,  at 
tbe  time  of  the  contract,  and  at  this  time, 
were,  and  are,  residents  of  North  Carolina, 
and  tbe  action  being  on  a  simple  contract 
debt,  made  in  North  Carolina,  the  salt 
should  hare  been  brought  In  the  state  of 
North  Carolina.  (2)  Because  bis  honor  err- 
ed in  rullDg  that  the  court  of  common  pleas 
for  the  county  of  York  had  jurisdiction  of 
the  parties  to  this  action.  (3)  Because  his 
honor  erred  In  ruling  that  the  court  of  com* 
mon  pleas  for  the  county  of  York,  state  of 
South  Carolina,  bad  Jurisdiction  of  tbe  snl>- 
ject  of  this  action  and  the  cause  of  this  ac- 
tion. (4)  Because  his  honor  erred  in  refus- 
ing to  dismiss  this  case,  there  being  another 
action  pending  between  the  same  parties  to 
tbls  action,  and  for  the  same  cause  of  action. 
(5)  Because  his  honor  erred  in  allowing 
Mrs.  Kate  G.  Walke  to  testify,  on  ctosb- 
examlnatlon,  on  tbe  objectioa  of  tbe  defend- 


ant, that  there  was  about  $SO0r  dne  on  it 
He  agreed  to  pay  $2S0  then,  and  on  tbe  3d 
of  Jnly  to  pay  the  balance,  and  take  a  mort- 
gage OR  tbe  property,  and  wait  until  Octo- 
ber.' (6)  Because  his  honor  erred  In  pro- 
ceeding with  the  trial  of  this  cause,  and  fall- 
ing and  refusing  to  stay  the  same,  after  oral 
notice  of  appeal  from  overmlittg  the  oral 
demurrer  Interposed  by  the  defendant  to  the 
Jurisdiction  of  the  court"  - 

W,  B.  De  Loach,  for  appellant  N.  W.  Haiv 
din  and  G.  W.  S.  Hart  fw  respondent 

GARY,  J.  This  action  was  commenced  on 
the  nth  day  of  November,  1893,  by  summons 
and  complaint  psrsonally  served  on  the  de> 
fendant  in  Ycffkvllle,  S.  C.  The  action  was 
upon  a  demand  for  f250,  alleged  to  have 
been  loaned  to  defendant  by  plaintiff  at 
Bessemer  City,  in  the  state  of  North  Carolina, 
where  both  parties  to  tbe  transaction  resided 
on  the  3d  day  of  April.  1893,  the  date  of  the 
alleged  loan.  At  the  hearing  the  defendant's 
attorney  moved  to  dismiss  the  action  on  tbe 
grounds  that  the  plaintlfl  and  defendant  at 
the  time  of  the  contract  as  to  the  loan  and 
at  the  time  of  the  trial,  were  residents  of  the 
state  of  North  Carolina,  and,  the  action  be 
ing  on  a  simple  contract  debt  the  suit  should 
have  been  brought  In  tbe  state  of  North  Caro- 
lina. The  motl(Hi  was  overruled,  and  ex- 
ception duly  taken.  The  presiding  Judge  in 
his  charge  to  the  Jury  reiterated  bis  ruling 
In  overruling  defendant's  motion,  and  from 
said  ruling  defendant  appeals.  Prior  to  the 
commencement  of  this  action,  to  wit  on  the 
 day  of  July,  1893,  an  action  was  com- 
menced by  the  plaintiff  against  the  defend- 
ant for  the  same  cause  of  acticm  as  is  here- 
in mentioned.  It  seems  that  when  the  first 
action  came  on  for  trial  before  his  honor. 
Judge  Earnest  Gary  and  a  jury,  on  tbe  11th 
day  of  November,  1893.  the  defendant  inter- 
posed an  oral  demurrer  to  the  Jurisdiction  of 
the  court  and  that  the  presiding  judge  orally 
sustained  the  demiurer.  and  discharged  the 
Jury  that  bad  been  Impaneled  to  try  the  ac- 
tion. The  formal  order  sustaining  the  de- 
murrer, however,  was  not  signed  by  bis 
honor.  Judge  Gary,  until  the  14th  day  of  No- 
vember, 1893.  The  present  action  was  com- 
menced on  the  nth  day  of  November,  after 
the  Jury  had  been  discharged  as  aforesaid. 
The  defendant  gave  plaintiff  notice  of  appeal 
from  the  order  of  Judge  Gary,  but  failed  to 
perfect  the  same.  The  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  $:^,  and  Judgment 
was  entered  thereon.  The  def^dant  appeal- 
ed on  exceptions,  which  will  be  set  out  in  the 
report  of  the  case. 

Tbe  first  second,  and  third  exceptions  re- 
late to  the  question  of  the  Jurisdlctioa,  and 
will  be  considered  together.  A  copy  of  the 
summons  and  complaint  was  served  on  tbe 
defendant  at  Yorkville,  In  this  state.  The  de- 
fendant answered  tbe  complaint  generally, 
and  put  in  issue  tbe  merits  of  the  case;  ap> 
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pearetl  at  tbe  trial,  offered  testlmon?,  and 
went  before  tbe  Jury  up(m  the  merits  ot  the 
case.  She  nnquestlonably  subjected  herself 
to  the  jiirlsdiction  of  the  court,  aad  these 
exceptions  are  orerruled.  See  the  case  Just 
filed  Oi.  £z  parte  Perry  Store  Co..  Manufac- 
turing Co.  T.  Ray,  20  S.  E.  980. 

The  fourth  exception  relates  to  the  penden- 
cy of  another  action.  At  the  time  this  acticm 
was  commenced.  Judge  Gary  had  orally  sus- 
tained tbe  plea  to  the  Jurisdiction  of  tbe 
court,  although  the  formal  order  was  signed 
afterwards.  Although  an  appeal  was  taken 
from  such  order,  which  the  defendant  (plain- 
tiff) failed  to  perfect,  it  can  have  no  effect 
In  determining  this  question.  See  Trimmler 
T.  Trail,  2  Bailey,  483.  Tbe  order  of  Judge 
Gary  showed  that  the  court  did  not  have  Ju- 
rlsdlctlou.  Unda*  these  circnipstancea,  it 
cannot  be  said  that  there  was  another  action 
pending.  This  exception  is  overruled.  The 
testimony  mentioned  in  exception  5  was  whol- 
ly immaterial,  and  this  exception  Is  over- 
ruled. It  does  not  appear  In  tbe  "case"  that 
the  defendant  gave  the  notice  of  appeal  men- 
tioned In  the  sixth  exception,  and  It  cannot 
be  considered.  It  is  llkevrise  overruled.  It 
Is  tbe  Judgment  of  this  court  that  the  Judg- 
ment ot  tbe  cirenlt  court  be  affirmed. 


(41  S.  0.  287) 

GIBSON  et  aL  v.  HUTCHINS  et  aL 
(Supreme  Court  of  South  Carolina.  Mardi  6, 

189S.) 

SCOKTOAGB  BT  MaKSIBD  WoXAS  —  NotB  TaKKK 

ArrsB  UiTOBiTT— -Bona  Fidb  Purohabbr. 

1.  Under  tbe  act  of  1887  providing  that  a 
mortgage  by  a  married  woman  on  ber  separate 
estate  shall  be  a  charge  thereon  wheoever  an  in- 
tention to  that  effect  is  declared  in  tbe  mort- 
gage, BBch  intention  need  not  be  set  out  in  the 
mortgage  if  it  was  in  fact  execnted  by  her  for 
the  benefit  of  her  separate  estate. 

2.  One  who  diB«iuQts  a  note  after  matarity 
takes  it  subject  to  the  eqaities  existing  between 
the  ori^nal  parties,  and  hia  assignee  is  in  no  bet- 
ter position. 

3.  Plaintiff  procured  from  a  bank,  for  de- 
fendant's benefit,  money  with  which  to  talie  up 
mortflngea  on  defendant's  land,  on  which  fore- 
closure was  impending,  and  defendant,  in  consid- 
eration, executed  to  plaintiff  a  deed  absolute  in 
form.  By  oral  agreement  plaintiff  was  to  recon- 
vey  to  defendant  on  repayment  to  him  of  the 
monpy  so  used.  The  bank,  withont  notice  of  any 
condition,  took  a  mortgage  on  the  laod  from 
plaintiff  to  secure  the  money  advanced,  and  al- 
so to  secure  certain  debts  dae  by  plaintiff  to  the 
bank.  Bdd,  that  the  bank's  mortgage  was  a 
valid  charge  on  the  land  to  the  extent  of  the 
money  advanced  to  extinguish  the  prior  mort- 
gages, but  invalid  so  far  as  It  attempted  to  se- 
core  payment  of  plaintiff's  debts. 

Appeal  from  common  pleas  (drcnlt  coort  of 

Oconee  county. 

Action  by  Thomas  L.  Gibson  and  others 
against  Fannie  S.  Hntcblns  and  the  Seneca 
Bank  to  foreclose  mortgages.  The  bank,  In 
(ts  answer,  also  set  up  a  mortgage  on  the 
property.  There  was  a  Judgment  dismiss- 
ing the  complaint,  but  allowing  defendant 
boDlc  part  of  Its  claim.  Both  deCeodants  ap- 
peal. Afl^med. 


The  decree  referred  to  in  the  oplnioa  Is  as 

follows: 

"The  facta  of  this  case  are  as  follows:  On 
the  13th  day  of  November,  1890,  the  defend- 
ant Fannie  S.  Hutchlns,  then  and  now  a 
married  woman,  executed  a  promissory  note 
for  tbe  sum  of  one  thousand  dollars,  and  In- 
dorsed by  tbe  plaintiff  T.  L.  Gibson,  J.  A.  F. 
Hutchlns,  and  Asa  Leathers.  At  the  same 
time,  the  said  Fannie  S.  Hutchlns,  to  secure 
the  payment  of  said  note,  executed  a  mortgage 
In  favor  of  said  Asa  Leathers,  T.  U  Gibson, 
and  J.  A.  F.  Hutchlns  of  a  tract  of  land  sit- 
uate in  Oconee  county,  and  con  tain  Ing  one 
hundred  acres,  more  or  less.  The  note  and 
mortgage  were  then  delivered  to  the  hus- 
band of  defendant,  J.  A.  F.Hutchlus.  Short- 
ly thereafter  tbe  said  J.  A.  F.  Hutchlns  nego- 
tiated with  J.  D.  Vemer,  a  banker  In  the 
town  of  Walhalla.  to  discount,  and  did  in 
fact  discount,  said  note  with  J.  D.  Yemer, 
for  a  valuable  consideration,  and  thereupon 
transferred  tbe  same  to  said  J.  D.  Vemer. 
When  the  note  fell  due  it  was  not  paid,  but 
was  renewed  by  the  execution  of  another 
note  on  the  6tb  day  of  February,  1892.  The 
renewal  note  was  likewise  indorsed  by  the 
said  T.  L.  Gibson,  J.  A.  F.  Hutchlns;  and  Aaa 
Leathers.  On  tbe  6th  day  of  Deconb^. 
1890,  tbe  said  Fannie  S.  Hutchlns  executed 
a  sec(Kid  mortgage  on  a  certain  tract  of  land 
In  the  town  of  Westminster,  In  Oconee  coun- 
ty, to  the  said  i^intlff  T.  L.  Gibson,  condi- 
tioned for  tbe  payment  of  the  full  and  Just 
sum  of  twdve  hundred  dollars,  and  reciting 
that  a  bond  had  been  given  of  even  datu 
The  bond  recited  in  the  mortgage  is  not 
among  the  papers  submitted  to  me,  but  there 
appear  attached  to  the  mortgage  two  notes, 
each  bearing  date  on  the  28th  day  of  Nov^- 
ber,  1891.— the  one  for  the  sum  of  six  hun- 
dred dollars,  payable  to  the  order  of  T.  L. 
Gibson,  elgb't  months  after  date,  and  signed 
by  the  def«idant  F.  S.  Hutchlns;  the  other 
is  for  tbe  like  sum  of  six  hundred  dollars, 
payable  to  tbe  order  of  J.  D.  Vemer,  and 
signed  by  T,  L.  Gibson.  It  appears  from  the 
evidence  in  the  cause  that  the  said  T.  L. 
Gibson  had  arranged  to  discount  the  note  of 
the  defendant  Fannie  S.  Hutchlns  with  J.  D. 
Vemer,  but  when  the  appointed  time  came 
the  Hutchlns  note  was  absent,  whereupon 
Gibson  executed  his  note  to  Vemer,  and  aft- 
erwards deposited  the  Hutchlns  note  as  col- 
lateral. Gibson  says  In  his  testimony:  *I 
also  Indorsed  a  note  for  Mrs.  Hutchlns  for 
six  hundred  dollars.  We  went  to  Andean, 
to  get  tbe  money.but  failed;  and  we  got  tbe 
mon^  from  Vemer,  but  did  not  have  the 
note;  and  I  gave  my  note,  and  tbe  mortgage 
was  placed  as  collateral.  Mr.  Hutchlns  got 
tbe  money.  I  don't  know  what  be  did  with 
It'  On  the  29th  day  of  January,  1892,  J.  D. 
Vemer  and  C.  J.  Strong  entered  suit  against 
the  defendant  Fannie  S.  Hutchlns  to  fore- 
close tbe  two  mortgages  above  alluded  to. 
It  a[)pears  that  a  summons  and  complaint 
wero  served  on  the  defendant  Hutchlns.  to 
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which,  from  some  cause,  she  made  no  de- 
fense, and  judgment  of  foreclosure  was 
about  to  be  entered  against  her  b7  d^nlt, 
when  the  plaintiff  T.  h.  Gibson  made  an  ar^ 
rangement  with  Yemw,  and  as  a  result  the 
suit  was  dlscontlniied.  The  notoi  and  nuMrt- 
gages  were  then  assigned  by  Veraer  to  J.  W. 
Strlbltng.  Upon  one  of  the  notes  the  follow- 
ing appears:  'I  hereby  aarign  the  within  to 
J.  W.  Stribllng,  cashier,  without  recourse  on 
me  in  Jaw  <w  equity.  [Signed]  J.  D.  Vemer.' 

On  the  day  of  February,  1892,  the  said 

Fannie  S.  Hutchlns  uecnted  and  dellTered 
to  T.  L.  Gibson  In  form  an  abscAnte  deed  of 
conveyance  of  the  tracts  embraced  In  the 
two  mortgages  above  alluded  to.  Although 
the  deed  appears  on  Its  fftce  to  be  ftbao- 
lute.  It  was  understood  and  agreed  at  tbe 
time  It  was  executed  that  the  grantor  and 
defendant  Hutchlns  was  to  have  the  land  re- 
conveyed  to  h^  upon  repaying  to  OlbsMi 
the  amount  he  paid  out  In  talcing  1:^  the  two 
mortgages  called  for  convenience  the  *Tei^ 
ner  Mortgages.'  The  plaintiff  Gibson  then 
undertotA  to  negotiate  a  loan  with  which  to 
taike  up  the  Vemer  mortgages,  and  co  the 
15th  day  of  Amil.  1883,  he  execirted  a  mort* 
gage  to  J.  W.  StrlbUi^,  as  cashier  of  the 
Soieca  Bank:,  to  secure  tbe  payment  of  the 
sum  of  90,228.07.  This  mortgage  Indnded 
the  tracts  deeded  by  Mrs.  Hutohins  to  Gib- 
son, and  also  other  land  belonging  to  Gibson. 
It  should  be  stated  that  at  this  time  Gibson 
was  also  Indebted  to  the  Bank  of  Seneca. 
On  the  6th  day  of  October,  1883,  said  Gibson 
made  a  deed  of  assU;nm«it  for  tbe  benefit 
of  his  credltm  to  Jesse  W.  Strltding.  The 
con4>latnt,  after  alleging,  In  substance,  as 
herein  stated,  seeks  to  have  the  deed  execut- 
ed by  the  defendant  Hutohins  to  Gibson  de- 
clared to  be  a  mortgi^  and  tbe  same  foro- 
closed,  and  tbe  proceeds  apidled  to  the 
claims  of  tbe  different  parties  to  this  action. 
The  complaint  I9  not  In  a  form  to  be  com- 
mmded.  There  Is  evidently  a  misjoinder 
of  causra  of  action.  It  Is  therefore  difficult 
to  pass  upon  the  different  eqnltles  of  the 
parties  in  sach  a  proceeding.  Gomisel,  bow- 
ever,  of  the  respective  parties,  expressed  a 
deadre  at  the  bearing  to  have  the  whole  mat- 
ter adjudicated  in  this  proceeding;  so  there 
is  no  Issue  before  me  on  the  pleadings. 

"Ammg  the  defenses  set  up  by  the  defraid- 
ant  Mn.  Hutchlns  is  a  charge  liiat  she  was 
defrauded  and  overreached  In  the  executloo 
of  the  Vemer  mortgages;  and  that  the  said 
mortgages  and  notes  were  executed  and  ac- 
c^ted  as  accommodation  papera  for  the  ben- 
efit of  her  husband,  J.  A.  F.  Hutchins,  and 
the  plaintiff  Thmnas  J*,  Gibson,  and  were 
not  made  wltb  reference  to  her  separate  es- 
tate^ and  are  ther^ore  not  Mndlng  on  her. 
Olie  cause  was  referred  to  the  mastor  of 
Oconee  county  to  take  the  testinuniy,  decide 
all  Issues  of  law  and  foct,  with  leave  to  re- 
port any  special  matter.  The  mastor  has 
made  his  report,  in  which  he  decides  all  the 
Issuea  adversely  to  the  defradan^  and  rec- 


ommends a  foreclosure  of  the  mortgage  aa 
prayed  for  by  plaintiffs.  The  cause  was 
heard  by  me  upon  exceptions  to  the  master's 
report  The  master  finds  that  'all  the  trana- 
actlons  with  the  two  banks,  so  far  as  tibe 
defendant  Mrs.  Hutohins  Is  concerned  with 
them,  were  negotiated  for  her  by  her  fau»- 
band,  who  was  acting  as  her  agent  in  the 
transactions,  she  having  nothing  to  do  wltb 
them,  except  to  sign  her  name  to  the  papers.' 
I  cannot  agree  with  the  finding  of  the  mas- 
ter that  'the  negotiations  were  made  for  the 
benefit  of  the  defendant,'  nor  that  'they 
were  made  by  ha  husband  while  acting  as 
her  a^nt'  This  condu^on.  In  so  far  as  be- 
ing Bupp<Mrted  by  the  evidence,  seems  to  me 
to  be  Just  the  revwse.  &Cr.  J.  D.  Vemer, 
who  discounted  the  note,  testifies  that:  'J. 
A.  F.  Hutchlns  brought  the  $1,000  noto  to 
me,  indorsed  by  T.  L.  Gibson,  Ajm  lieathers, 
and  J.  A.  F.  Hutchlns,  and  signed  by  F.  S. 
Hntchlns.  I  discounted  tbe  papers,  and 
turned  over  the  mwey  to  J.  A.  F.  Huteblna. 
I  don't  think  I  would  have  discounted  flia 
noto  without  the  indorsranent  of  Gibson, 
Leathery  and  Hutchlns.  I  had  no  transao- 
tlona  with  Fannie  S.  Hutohins  about  this  par 
per.  I  suppose  X  knew  she  was  the  wife  ixt 
J.  A.  F.  Hntchlns  at  tbe  time  I  discounted 
tbe  note.  I  have,  at  any  rate,  found  it  out 
since.  I  discounted  a  note  for  $600,  of 
Thomas  L.  Gibson.  Tbe  F.  S.  Hutchlns 
note  might  have  been  left  with  me  as  a  col- 
lateral, but  I  can't  say  for  certain.  *  •  • 
Mr.  Gibson  was  the  <mly  one  I  knew  In  the 
transaction.  I  dont  rnnembOT  to  bave  ever 
apoken  to  Fannie  8.  Hntchlns  about  the 
mortgage.  I  dlsconnted  tbe  paper  locAJng  to 
Mr.  Gibson  and  tbe  collateral  for  payment.* 
It  appears  to  me  that  this  testimony  offered 
by  the  plaintiff  conclusively  negatives  the 
Idea  that  the  husband  of  tbe  defendant 
while  acting  as  ber  agent.'  negotiated  this 
loan  for  her,  and  that  It  was  for  her  bene- 
fit It  la  true  that  Mr.  Gibson  testifies  that 
4.  A.  F.  Hutchlns  'claimed  to  be  acting  as 
agent  for  his  wif&'  This  Is  not  snffldent  to 
prove  agency.  It  would  be  a  dangerous 
precedent  to  allow  agency  to  be  proven  by 
the  declarations  of  tbe  agent  Outside  of 
this  declaration,  there  Is  abs<dutely  no  evi- 
dence tending  to  prove  the  agctnc^.  The 
most  that  can  be  assumed  Is  that  the  hna- 
ii4uid  had  a  noto  and  mortgage  executed  by 
his  wlf^  and,  after  having  the  note  Indorsed 
by  two  approved  sureties,  he  discounted  the 
noto  at  tbe  bank  for  a  valnable  considera- 
tion. For  the  above  reason,  I  cannot  agree 
with  tbe  finding  of  tbe  master.  The  some 
Is  therefore  ovOTuled.  There  appears  to  me, 
however,  a  more  serious  question  tiian  this 
In  the  case.  It  appears  from  the  evidence 
that  some  time  after  the  Vemer  mortgage 
debts  became  due  they  were  not  paid,  where- 
upon Veraer  brought  suit  to  foreclose  against 
the  defendant  Fannie  S.  Hutchlns.  At  that 
time  it  appears  sbe  did  not  think  she  had 
any  defense,  or  for  some  cause  >he  failed  to 


Digitized  by  Google 


253 


80UTHBASTBBN  BBPOBTBB.  ToL  2U 


KBSwa  flie  complaint,  and,  In  dmaequenoe, 
Judgment  <rf  foreclosure  waB  about  to  be  en- 
tered against  her  by  default,  when  the  plaln- 
Uff  T.  L.  Gibson  i^ln  appears  upon  the 
scene;  and  it  is  then  agreed  that  If  he  (Gtb- 
aoa)  will  take  np  the  two  Vemer  notes  and 
mmtgages,  the  defendant  Mrs.  Hutch!ns  will 
ececute  to  falm  an  absolute  deed,  conveying 
the  premises,  Incumbered  by  said  mortgages, 
as  a  aecntity  to  Indemnify  him  tot  the 
amount  he  Is  to  pay  out  In  settling  those 
debts;  and  It  Is  agreed  that  when  Gibson  is 
r^mbursed  he  Is  to  conTey  the  land  to  the 
defendant  Hutchlns.  Just  fn  this  connection 
It  should  be  remembered  that  Gibson  was 
also  Indebted  to  Vemer,  not  only  as  Indorser 
on  the  f 1,000,  but  also  on  his  Individual  note 
for  f€00,  which  he  had  himself  discounted. 
These  are  the  clrcunstancee  under  which 
the  deed  was  executed.  In  order  to  get  the 
money  with  which  to  take  up  this  indebted- 
ness, the  said  Gibson  went  into  negotiation 
with  the  defendant  bank  under  the  follow- 
ing circumstanceB,  as  found  by  the  master: 
•On  the  15th  day  of  April,  1893,  In  settling 
his  (Gibson's)  indebtedness  to  the  Seneca 
Bank  for  what  the  bank  had  advanced  for 
him  to  J.  D.  Vemer  to  pay  off  the  amount 
due  Vemer  by  Fannie  S.  Hutchlns,  together 
with  other  Indebtedness  to  the  Seneca  Bank, 
with  which  the  said  Fannie  S.  Hutchlns  had 
no  conc^,  he  gave  to  the  Seneca  Bank  a 
mortgage  on  all  the  property  conveyed  to 
him  by  defendant  Fannie  8.  Hntcblns  In  the 
deed  above  referred  to,  to  secure  his  note  for 
$5,223.67.  In  this  transaction,  after  much 
hesitation,  I  have  concluded  that  the  bank  is 
tonocent  of  the  former  transactions  with  Ver. 
ner,  and  only  for  that  reason  should  be  pro- 
tected. And  as  to  the  claim  of  the  Seneca 
Bank  the  defendant  Fannie  S.  Hutchins  Is 
estopped  by  her  conduct  from  denyiDg  her 
liability  to  said  bank  for  the  amount  ad- 
Tanced  by  the  Seneca  Bank  to  take  up  the 
Vemer  Indebtedness.*  See  separate  opinion 
0*  chief  Justice  in  Wallace  v.  Carter,  32  3. 
O.  819;  Reld  v.  Stephens,  38  S.  C.  626; 
and  Howard  v.  Kitchen,  81  S.  0.  490.  Plain- 
tiff Thomas  T>.  Gibson,  however,  stands  on 
a  very  different  footing.  He  cannot  In- 
voke this  equity,  for  the  obvious  reasons 
that  he  Is  chargeable  with  notice  of  the 
t&ct,  that  the  indebtedness  be  was  seeking 
to  take  up  by  Incumbering  the  defendant's 
property  with  the  Hen  of  a  mortgage  of  her 
land  did  not  relate  to  nor  affect  ber  sepa- 
rate estate,  but,  on  the  contrary,  her  Ind^- 
ednesa  was  only  that  of  an  accommodation 
Indorser.  One  of  the  very  mortgages  he 
was  negotiating  to  take  up  was  only  col- 
lateral to  secure  the  payment  of  his  own 
note  for  $600.  The  evidence  satlsfles  me 
that  he  was  quite  familiar  with  both  the 
Vemer  transactions,  and  In  fact  a  party  to 
both.  I  therefore  find  that  the  deed  exe- 
cuted by  the  defendant  Fannie  S.  Hutchins 
to  the  plaintiff  Thomas  L.  Gibson  on  the 
 day  of  February,  1892,  was  only  Intend- 


ed the  parties,  at  the  time  ttie  same  was 
executed,  to  be  a  security,  and  not  intended 
as  an  absolute  deed  of  conveyance.  It  Is 
therefore  ordered  and  adjudged  that  the 
name  Is  a  mortgage,  and  a  lien  on  the  prem- 
ises in  favor  of  defendant's  bond  to  the 
amount  paid  by  said  bank  towards  extin- 
guishing and  paying  oa  tbetwoVemer  notes 
and  mortgages.  In  view  of  the  &ct  that 
the  testimony  of  the  bank's  officer  is  so  In- 
definite, It  is  impossible  for  me  to  determine 
definitely  what  amount*  has  been  paid  by 
the  bank;  Mr.  3.  W.  Stribllng  bavbig  testi- 
fied before  the  mastw  that  be  paid  for  the 
papm  $1,277,  but  in  the  amount  is  includ- 
ed a  debt  of  Mr.  Gibson's  amounting  to  peiv 
baps  $400.  It  Is  therefore  further  ordwed 
that  the  cause  be  recommitted  to  the  master 
ct  Oconee  county  to  take  the  teetlmmiy  and 
report  to  the  court  the  amount  actually  ad- 
vanced by  the  Bank  of  Seneca  towards  the 
extinguishing  the  Indebtedness  of  the  de- 
fendant Fannie  S.  Hutchlns  assigned  to  J. 
D.  Vemer.  Upon  the  coming  In  of  said  re- 
port, the  defendant  bank  will  be  entitled  to 
a  judgment  of  foreclosure  for  the  amount 
ascertained  by  the  court  to  have  been  advan- 
ced by  said  bank.  Holding  the  view  that 
none  of  the  plaintiffs  are  ^tlUed  to  relief 
under  this  proceeding.  It  Is  further  ordered, 
as  to  them  the  complaint  be  dismissed. 
iCmest  Gary,  Presiding  Jndge.** 

0.  J.  Hunt  &  B.  BC.  Sbuman,  tm  app^nt 
Fannie  S.  Hutchlns.  J.  W.  Stribllng,  for 
appelant  bank.  J.  W.  Sheli»r  and  B.  T. 
Jaynes,  for  respondents. 

GARY,  J.  The  following  statonent  of 
facts  appears  In  the  "case":  This  action  was 
Commenced  by  Thomas  L.  Gibson  against 
Fannie  S.  Hutchlns  on  the  27th  of  July, 
1S93,  to  foreclose  two  mortirages  dated  on 
the  13th  of  November,  1890,  respectively. 
The  mortgage,  dated  the  13th  of  November, 
1800,  was  made  payable  to  Asa  Leathers. 
T.  L.  Gibson,  and  J.  A.  F.  Hutchins  for 
$1,000;  the  other  was  made  payable  to  T. 
L.  Gibson,  for  $1,200,  and  in  the  same  com- 
plaint set  up  a  deed  alleged  to  have  been 
«Eecuted  by  Fannie  S.  Hutchlns  to  T.  L. 
Gibson,  dated  on  the  — —  day  of  February, 
1892.  The  said  complaint  asked  that  the 
mor^ges  be  foreclosed  upon  the  land.  The 
defendant  Fannie  S.  Hutchins  answered  the 
complaint,  alleging,  among  other  things,  that 
she  was  a  married  woman,  and  the  debt 
complained  of  was  a  surety  matter,  for 
which  she  was  not  liable,  and  was  made 
for  the  benefit  of  her  huslmnd  and  the  said 
plaintiff  T.  L.  Gibson,  and  that  the  mortga- 
ges and  deed  were  obtained  by  undue  In- 
fluence, misrepresentation,  fraud,  etc.  Ad 
order  of  reference  issued  In  this  case,  re- 
ferring the  case  to  the  master,  a  day  fixed 
for  the  hearing,  and  the  plaintiffs'  attor- 
neys appeared  at  said  reference,  and  mov- 
ed for  a  nonsuit  Thereupon  the  master  re- 
fused to  take  any  testlmcmy,  and  reeom- 
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mended  that  plaintiffs'  conbsel  be  allow- 
ed to  fake  a  lunaalt  by  payliv  the  coBts, 
and  made  bis  n^rt  to  the  oonrt  to  that  ef- 
fect Thereupon  defatdanta'  counsel  ex- 
cepted, and  an  ordv  was  taken  by  agree- 
ment rernalng  tbe  master,  and  maklos 
Jesse  W.  StrlbllnK,  assignee  of  Thomas  L. 
Gibson,  and  J.  W.  Shelor.  ^^t  for  creditors, 
parties  plaintiff,  the  said  T.  L.  Gibson,  on 
tbe  Stti  day  of  October,  ISSS,  bavins  made 
an  aeslgnm«Dt  for  the  benefit  of  his  credp- 
itoie;  and  in  the  meantime  the  said  as- 
signee and  agwit  adTortlsed  and  nndsrtbok 
to  sell  the  land  In  dispute  ondn  the  alleged 
deed  of  F.  S.  Hntcblns  to  T.  L.  Gibson. 
An  action  was  tonight  agalnat  the  said 
plaintiff  Glbscm  and  his  asf^nee  and  agent, 
asking  for  a  restraining  order,  which  was 
granted,  and  It  was  agreed  between  counsel 
that  tbls  case  sbonld  remain  In  statn  qno, 
and  abide  the  teanK  of  the  ease  now  before 
the  court.  After  the  assignee  and  Rgeat  of 
T.  L.  Gibson  were  made  parties  plaintiff, 
and  amended  complaint  was  filed  1^  tbem, 
and  the  defendant  Hntehlns  answered  said 
amended  complabtt,  a  retermce  was  had, 
and  testimony  taken;  and  after  the  close  of 
the  testimony  on  the  part  of  the  plaintiffs 
and  tbe  defendant  Hntehlns  the  Seneca  Bank 
moTed  tbe  master  toe  leave  to  pnt  In  an 
answer  and  be  made  a  party  defendant, 
which  was  granted,  and  an  order  passed  by 
the  said  master  to  that  effect.  Thereupon 
the  aald  Seneca  Bank  filed  an  answer,  and 
undertook  to  set  ap  a  mortgage  executed  by 
Thomas  L.  Gibson  to  said  Seneca  Bank, 
dated  16tb  April,  1893,  covering  the  Hutch- 
Ins  lands  In  dispute  In  this  action.  The 
facts  necessary  for  a  better  understanding 
of  this  case  are  set  out  at  length  In  the  de* 
cree  of  hie  honor,  the  presiding  judge. 

We  will  first  consider  the  rights  of  the 
Seneca  Bank  as  assignee  of  the  $1,000  note 
and  mortgage  executed  by  Mrs.  F.  S.  Hnteh- 
lns, which  It  bought  from  J.  D.  Vemer. 
The  notes  which  were  discounted  by  J.  D. 
Vemer  were  executed  while  the  act  of  1887 
was  of  force,  which  provides  that:  "All 
conveyances,  mortgages  and  like  formal  In- 
struments of  writing  affecting  her  sQurate 
estate,  execnted  by  a  married  woman  shall 
be  effectual  to  convey  or  charge  her  separate 
estate  whenever  the  Intention  so  to  convey 
or  charge  such  separate  estate  is  declared 
In  such  conveyance,  mortjrage  or  other  in- 
strumenta  of  writing."  No  such  Int^tion 
appears  In  said  notes  or  mortgages.  We  are, 
however,  of  the  opinion  that  no  such  require- 
ment is  necessary  under  the  act  of  1887, 
where  the  contract  entered  into  by  a  mar- 
ried woman  was  for  the  benefit  of  her  sep- 
arate estate.  This  view  is  Indirectly  sus- 
tained by  the  cases  of  Reld  v.  Stevens,  38 
S.  C.  519,  17  S.  E.  358,  and  Martin  v.  Su- 
ber  (S.  C.)  18  S.  E.  125.  The  circuit  Judge, 
in  his  decree,  uses  this  language:  "The  mas- 
ter  finds  that:  'All  the  traneactlons  with 
the  two  banks,  bo  far  as  the  defendant  Mrs. 


Hntcblns  la  concerned-  with  tbem.  wore  ne- 
gotiated for  her  by  her  husband,  who  was 
acting  as  her  agent  In  the  transactions,  she 
having  nothing  to  do  with  them  except  to 
sign  her  name  to  the  papers.*  I  cannot  agree 
with  tbe  finding  of  the  master  that  'the  ne- 
gotiations were  made  for  the  benefit  ot  the 
defendant,'  nor  'that  tiiey  were  made  by  her 
husband  while  acting  as  her  agent'  This 
condnsltm.  In  so  far  as  being  supported  by 
tbe  evidence,  eeems  to  me  to  be  Just  the 
reverse."  The  only  exc^tlcms  of  tbe  Sen- 
eca Bank  are  as  follows:  (1)  "Because  his 
honor  erred  In  not  finding  that  when  the  de- 
fendant Fannie  S.  Hutchlna  made  and  de- 
Uvwed  to  T.  L.  Glb8(»i  her  deed  of  convey- 
ance, absolnte  on  Its  face^  to  the  property 
described  In  tbe  complahit,  and  allowed  the 
same  to  be  pnt  aa  record,  and  stand  thus 
as  the  property  of  the  said  T.  I*  Gibson, 
and  T.  li.  Gibson  mortgaged  said  lands  to 
the  Seneca  Bank  for  valuable  consideration, 
and  the  said  Seneca  Bank  had  no  notice  of 
any  condition  attached  to  said  deed,  bnt  be- 
lieved that  the  said  property  was  the  prop- 
erty of  said  T.  L.  Gibson,  she  (F.  S. 
Hutchlns)  is  now  estopped  from  denying 
that  said  conveyance  Is  absolute."  (2)  "That 
bis  houOT  erred  in  not  finding  that  the  Sen- 
eca Bank  is  entitled  to  Judgment  for  the 
whole  amount  due  it  on  Its  mortgage."  It 
will  thus  be  seen  that  the  Seneca  Bank  did 
not  except  to  the  findings  of  fact  by  tbe  cir- 
cuit Judge  that  the  negotiations  were  not 
made  for  the  benefit  of  the  defendant  Fan- 
nie S.  Hutchlns,  and  that  they  were  not 
made  by  her  husband  while  acting  as  her 
agent  These  findings  of  fact  must  be  re- 
garded as  conclusive  In  so  far  as  the  Sen- 
eca Bank  Is  concerned.  The  only  testimony 
tending  to  show  that  the  execution  of  the 
note  and  mortgage  by  the  defendant  F.  S. 
Hutchlns  was  a  contract  as  to  her  separate 
estate  Is  that  the  money  was  received  by 
her  husband  when  tbe  note  waa  discounted 
by  J.  D.  Vemer.  If  her  husband  had  been 
her  agent  this  money  received  by  him  would 
have  made  her  separate  estato  liable,  pro- 
vided Vemer  did  not  have  notice  that  said 
money  was  to  be  used  for  a  purpose  other 
than  for  the  benefit  of  her  separate  estate. 
It  is  due  Mr.  Vemer  that  we  should  say 
we  do  not  think  he  had  such  notice.  This 
note  was  payable  one  day  B.tter  date,  and 
the  master  finds  that  It  was  discounted  by 
J.  D.  Vemer  a  few  days  after  Its  execu- 
tion. The  note,  when  discounted  by  Vemer, 
was  past  due,  and  therefcure  subjected  to  the 
equities  existing  between  tbe  original  par- 
ties. "The  phrase  'one  day  after  date'  is 
generally  adopted  to  express  a  due  note." 
Piester  v.  Piester,  22  S.  O.  140.  The  Seneca 
Bank,  when  It  purchased  said  note  and  mort- 
gage, and  took  an  assignment  thereof  from 
J.  D.  Vemer,  took  them  likewise  subject  to 
such  equities;  and.  it  having  been  denied 
as  matter  of  foct  that  ttie  husband  of  F.  S. 
Hutchlns  was  b^  agent  In  negotlathig  the 
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loan  with  Vemer.  the  Seneca  Bank  baa 
not  tbe  risht  to  recorer  thereon  by  reason 
alone  of  bqcIi  assignment 

We  wfU  next  consider  tbe  rlgbt  of  tbe 
Seneca  Bank  to  recover  on  the  mortgage  exe- 
cuted la  Ita  fETor  by  T.  L.  Gibson  of  the 
property  which,  npon  the  face  of  the  papera, 
appears  to  he  an  abatdute  conveyance  there- 
of by  Jdrs.  Hutchlna  to  said  Gibson.  On  the 
29th  of  January,  VSSO,  sulta  were  comm^iced 
to  foreclose  the  two  mortgages  executed  1^ 
the  dtfendant  F.  8.  Hutchlna,  hereinbefore 
mentioned.  The  aummons  and  comj^lnt 
were  served  on  the  defendant  V.  8.  Hutcb- 
Ins,  and  abe  fitlled  to  make  answer  thoeto. 
^e  plaintitFa*  attorneys  therein  were  about 
to  take  and  ent»  np  Judgment  of  foredo- 
Bure  of  aald  mortgage  by  default  when  an 
arrangement  was  made  between  Mrs.  Hutch- 
lna and  T.  L.  Gibson  by  which  he  took  steps 
and  did  succeed  in  stopping  said  suita.  The 
presiding  Jndge,  in  his  decree,  says:  "On 

the    day  of  February,  1892,  the  said 

Fannie  S.  Hutching  executed  and  delivered 
to  T.  L.  Qlbson  In  form  an  absolute  deed  of 
conveyance  of  tbe  tracts  embraced  In  the 
two  mortgages  above  alluded  to..  Although 
the  deed  appears  on  Its  face  to  be  absolute. 
It  was  understood  and  agreed  at  the  time 
it  was  executed  that  the  grantor,  the  defend- 
ant Hutchlns,  was  to  have  tbe  land  recon- 
veyed  to  her  upon  repaying  to  Gibson  the 
amount  he  paid  out  In  taking  up  the  two 
mortgages,  called  for  convenience  the  'Ver- 
n&  Mortgages.'"  The  master.  In  his  re- 
port says:  "pf  the  $5,228.87  secured  by  the 
mortgaj^e,  $1,643.66  was  money  advanced  to 
Gibson  to  pay  J.  D.  Vemer  up  the  amount 
due  Vemer  by  the  defendant  Fannie  S. 
Hutchlns.  Of  this  lattw,  $72.93  was  interest 
due  the  Seneca  Bank  on  the  $1,590.62  ad- 
vanced by  It  from  the  day  of  advancement 
to  the  date  of  Gibson's  securing  It  by  this 
mortgage.  The  Seneca  Bank  had  no  notice 
at  any  time  of  any  condition  attached  to  the 
deed  from  Fannie  S.  Hutchlns  to  T.  L.  Gib- 
son, and  advanced  the  money  to  him  to  pay 
J.  D.  Vemer  on  the  representation  that  he 
had  or  would  have  a  deed,  and  subsequently 
took  a  mortgage  from  Gibson  on  the  land 
OD  exhibition  of  the  deed  of  Fannie  S.  Hutch- 
lns to  T.  L.  Gibson,  with  the  chain  of  title, 
and  supposing  the  conveyance  to  be  abso- 
lute, as  It  reported  to  be,  and  the  title  per- 
fect in  alt  respects."  The  mortgage,  in  form 
a  deed,  which  Mrs.  F.  S.  Hutchlns  executed 
In  favor  of  T.  L.  Gibson,  Is  governed  by  the 
provision  of  section  2037  of  the  General  Stat- 
utes, as  amended  In  1891,  which  Is  as  fol- 
lows; Section  2037:  "A  married  woman 
shall  have  the  right  to  purchase  any  species 
of  property  In  her  own  name,  and  to  take 
proper  legal  conveyances  therefw,  and  to 
Mud  herself  by  contract  In  the  same  man- 
ner and  to  the  same  extent  as  though  she 
were  unmarried,  which  contract  shall  be 
legal  and  obligatory,  and  may  be  enforced 
at  law  or  In  equity  by  or  against  such  mar- 


ried woman  In  ha  own  name  apart  tnm  her 
husband:  provided,  that  nothing  herein  shall 
enable  such  married  woman  to  become  an 
accommodation  endoraOT,  guarantor  or  sure- 
ty, nor  shall  ahe  be  liable  on  any  promise  to 
pay  the  debt  or  answer  for  the  d^ault  or 
liability  of  any  other  person;  and,  iwovlded 
further,  that  tbe  hnsband  shall  not  be  Uatde 
for  the  debts  of  hla  wife  contracted  prior  <»- 
after  her  marriage,  except  for  necessary  sup- 
port, an4  that  of  tbelr  mincv  children  read- 
ing with  ber.**  This  mortgage  does  not  fall 
within  any  of  the  ezcepti<»B  motioned  in  the 
proviso  to  said  aecticm  limiting  the  powm  of 
a  married  w<nnaa.  It  waa  executed  to  pre- 
vent foreclosure  proceedlnga  of  a  mortgage 
on  this  property,  which  she  bad  previous 
executed.  She  had  failed  to  answ«  the  cmn- 
plalnt  in  said  proceeding,  and  Judgment  of 
foreclosure  by  default  was  about  to  be  taken 
against  her,  which  In  all  probability  would 
have  necessitated  a  sale  of  said  i^operty, 
unless  she  had  been  able  to  get  some  one 
to  do  Just  what  Mr.  Gibson  did  to  prevent  It 
The  execution  of  this  mortgage  to  Gibson 
was  a  valid  and  binding  contract  on  the  part 
of  Mrs.  Hutchlns.  Tbe  mortgage  executed 
by  T.  L.  Gibson  to  the  Seneca  Bank  was 
valid  to  the  extent  of  securing  tbe  money 
advanced  by  said  bank  to  T.  L.  Gibson  to 
extinguish  the  mortgage  on  this  prop«ty. 
which  had  been  previously  uecuted  by  Mrs. 
Hutchlns.  The  aald  mortgage  was  Invalid 
to  the  extent  of  attempting  to  secure  the 
payment  of  any  other  debts  due  by  T. 
Gibson  to  said  bank.  It  appears  that  all  the 
debts  outside  of  the  money  advanced  by  the 
bank  to  extinguish  tbe  Vemer  mortgage 
were  contracted  by  Gibson  priw  to.  and  were 
subsisting  obUgaUons  at  the  time  of,  the 
execution  of  the  mortgage  by  Gibe<m  to  the 
Seneca  Bank,  and  therefore  tbe  bank  took 
subject  to  all  equities  existing  between  the 
original  parties.  As  this  mortgage  was  only 
valid  to  the  extent  of  aecurlng  the  payment 
of  money  advanced  to  extinguish  the  V^ 
ner  mortgage,  and  was  invalid  to  the  extent 
of  attempting  to  secure  the  antecedent  In- 
debtedness of  the  Seneca  Bank,  we  think  the 
reasoning  applies  even  with  greater  force  In 
So  far  as  the  rights  of  J.  W.  Stribllng,  as 
assignee  of  T.  L.  Oibeon,  and  J.  W.  Shelor, 
as  agent  of  the  creditors,  are  concerned. 
These  views  render  it  unnecessary  to  decide 
specifically  all  the  exceptions.  It  is  tbe 
Judgment  of  this  court  that  for  the  reasons 
herein  stated  the  Judgment  of  the  drcuit 
court  be  afllrmed. 

(13  s.  c.  m) 

MILLER  V.  MILLER. 
(Supreme  Court  of  South  Carolina.   March  18, 
1895.) 

Husband  asj*  Wive— Aotioh  vor  Aldiost— £v- 
IDEKCB  or  Marriaob. 
1.  A  complaint  to  recover  alimony  does  not 
contain  a  sufficient  allesatlon  of  a  consnnunatiou 
of  the  matriage  contract  where  tiie  only  aw> 
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ment  on  tbe  sobject  Is  tbat  complainant  baa  done 
her  daty  as  wife  and  mo^r  faithfally  after  her 
marriage  to  defendant,  at  liis  reaueet.  and  upon 
his  express  promise  tbat  be  wonid  siirpport  ner. 

2.  Tbe  certificate  of  an  alleged  instice  of 
the  peace  by  whom  a  maniage  ceremony  is 
daimed  to  have  been  performedt  ia  another  iAat& 
containing  the  letters,  "J.  P.,  C.  Co.,  Ga.,'* 
written  after  bis  name,  witbont  any  explanation 
of  their  meaning,  is  insnffident  to  prore  the  of- 
ficial character  of  the  alleged  Justice. 

8.  A  copy  of  tbe  recoid  of  one  state,  where 
the  law  pertaining  to  the  registry  of  marriage 
licenses  applies  only  to  residents  of  that  state, 
of  a  marriage  claimed  to  hare  been  solemnized 
therein  of  parties  reading  in  another  state,  ia 
not  concInBire  evidence  of  tbe  marriage,  so  as  to 
preclade  proof  tbat  the  ceremony  was  performed 
while  def^dant  waa  nnder  dnreea. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  countr;  Jam^e  F.  Izlar,  Judge. 

Action  by  Mary  A.  Miller,  a  minor,  by  her 
father,  as  snardian  ad  litem,  agidnst  Gbaries 
D.  Miller,  to  recover  alimony.  From  a  de* 
cree  against  plaintiff,  and  that  defendant 
was  forced  into  tbe  marriage  by  duress,  and 
that  It  was  never  consummated,  plaintiff  ap- 
peals. Affirmed. 

McCrady  &  Bacot,  for  ai^llant  Cbas. 
S.  Blaadl»  for  respondent. 

POPB,  J.  The  plaintiff  being  a  minor  un- 
der the  age  of  21  years,  through  her  father, 
who  was  duly  appointed  her  guardian  ad 
litem,  has  instituted  tbls  action  In  the  court 
of  common  pleas  for  Charleston  county  tor 
alimony.  In  her  complaint  she  alleges  her 
marriage  with  the  defendant  on  the  2d  day 
of  November,  1892;  the  birth  of  an  Infant, 
which  Is  stiU  alive;  and  that  the  d^endant, 
since  said  marriage,  has  neglected  the  plain- 
tm,  and  refuses  to  furnish  her  means  of 
support,  and  also  Defects  and  refuses  to 
furnish  the  said  infant  with  tbe  necessaries 
of  life  and  medical  attention;  tbat  the  plain- 
tiff has  dlscbai^ed  faithfully  and  fully  her 
dut^  as  a  wife.  In  his  answer,  the  defend- 
ant, after  a  denial  of  the  roatertal  facts  of 
the  complaint,  .alleges  that  any  supposed 
contract  of  marriage  between  himself  and 
the  plaintiff  is  invalid  and  void,  and  tbat  at 
the  time  tbe  supposed  contract  was  made 
it  was  not  a  contract  Whereupon  the  de- 
fendant  prays  the  court  to  have  and  deter- 
mine any  issue  herein  affecting  the  validity 
of  any  supposed  contract  for  marriage  be- 
tween the  defendant  and  tbe  platntiET,  and 
to  decree  any  such  supposed  contract  void. 
Under  an  order  therefor,  duly  passed,  the 
testimony  was  all  taken  by  Master  Dingle, 
and  reported  to  tbe  court  The  action  came 
on  to  be  heard  before  his  honor.  Judge  Izlar, 
who  filed  a  most  elaborate  decree  on  tbe 
15th  September,  1893.  He  held  as  follows: 
"Under  a  review  of  the  whole  testimony,  I 
find  as  a  matter  of  fact:  (1)  That  the  de- 
fendant. Miller,  was  not  cwsentlng  to  this 
marriage  voluntarily,  but  was  forced  there- 
unto under  dnrras;  and  (2)  that  tbere  was 
no  consummation  of '  the  alleged  marriage. 
The  decree  must  therefore  be  against  tbe 


Idalntiff.  The  defradant,  under  tbe  prorl- 
sions  of  the  General  Statutes,  prays  affirma- 
tive relief.  The  provision  is  as  follows: 
'Sec.  2028w  The  court  of  common  pleas  shall 
have  anth<Hlty  to  hear  and  determine  any 
issue  affecting  the  validity  of  marriage,  and 
to  declare  same  void  for  want  of  consent  of 
contracting  parties,  or  for  any  other  cause 
going  to  show  that  at  the  time  the  supposed 
contract  was  made  It  was  not  a  contract 
Provided,  that  sucb  contract  has  not  been 
consummated  by  the  parties  thereto.'  In 
pursuance  of  this  provision,  the  defoidant 
In  his  answer,  prays  that  tbe  court  will 
hear  and  determine  any  Issue  herein  affect- 
ing tbe  validity  of  any  supposed  contract  of 
marriage  between  himself  and  tbe  plaintiff, 
and  wUl  decree  any.  such  supposed  contract 
void  and  for  his  costs,'  etc.  As  we  have 
concluded  and  adjudged  that  the  defendant 
was  not  consenting  to  the  alleged  marriage, 
and  that  there  was  no  consummation,  and 
that  there  was  not,  therefore,  a  valid  mar- 
riage contract  between  the  plaintiff  and  the 
defendant,  and  that  under  the  laws  of  Geor- 
gia, where  the  marriage  was  alleged  to  have 
taken  place,  the  same  Is  void,  the  defendant 
is  entitled,  under  the  statute,  to  the  relief 
prayed  for.  It  Is  therefore  ordered,  ad- 
juc^ed,  and  decreed  that  the  complaint  In 
this  case  be  dismissed,  with  costs,  and  that 
the  alleged  contract  of  marriage  therein  set 
f<wth  be,  ^d  is  hereby,  declared  void."  The 
plaintiff  now  appeals  upon  four  grounds,  to 
wit:  "(1)  Because  bis  honor  erred  In  hold- 
ing that  there  was  no  allegation  in  the  com- 
plaint of  any  consummation  or  cohabitatlnn 
after  marriage;  the  allegation  In  tbe  com- 
plaint, 'she  has  dtme  her  duty  as  wife  and 
mother  faithfully,  and,  after  her  marri^^ge 
to  said  defendant  in  the  city  of  Savaxmali, 
left  said  city  for  Charleston,  at  the  request 
of  said  defendant  and  upon  express  promise 
from  said  defendant  that  be  would  support 
and  protect  her,'— showing  that  be  recog- 
nized and  held  beroutashiswife,— If  proved. 
Is  sufficient  to  constitute  consummation  uik- 
der  tbe  Georgia  laws.  (2)  Because  his  hon- 
or erred  In  holding  tbat  the  copy  of  record 
of  marriage,  as  introduced  In  evidence,  could 
not  be  relied  upon  as  evidence  of  tbe  mar- 
riage; the  generally  adopted  doctrine  of  tbe 
law  being  that  the  record,  or  proper  copy 
thereof,  is  direct  evld^ce  of  the  marriage, 
in  criminal  and  civil  cases  alike.  (3)  If  it 
is  not  necessary  to  record  the  marriage  (the 
female  being  a  nonresident),  then  bis  honor 
erred  in  holding  that  there  was  no  evidence 
that  Michael  Naughton  was  a  Justice  of  tbe 
peace,  because,  according  to  the  defendant's 
own  testimony,  the  said  Michael  Naughton 
held  himself  out  as  an  officer  la  power  to 
perform  the  marriage  ceremony;  and,  rep- 
resenting himself  as  one  who  was  In  tbe 
habit  of  so  acting,  the  law  presumes  from 
this  that  he  had  tbe  right  so  to  act,  and  this 
presumption  holds  good  until  the  contrary 
is  shown.    (4)  Beoauso  bis  honor  finds  that 
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the  defendant  was  not  consenting  to  the  [ 
marriage  Tolnntarlly,  but  was  forced  there- 
to under  duress,  is  contrary  to  the  weight 
of  the  eridence,  and  law  of  presumption  as 
applicable  thereto." 

Although,  in  view  of  our  duty  under  the 
law  to  these  parties  litigant,  we  have  en- 
deavored to  study  the  case  as  made  by  their 
pleadings  and  testimony,  yet  we  shall  dis- 
pose of  these  several  questions  raised  by  the 
appeal  in  as  brief  a  manner  as  possible.  We 
will  not  even  lay  bare  tbe  grounds  here  fur- 
nished for  tbe  Indignation  we  feel  at  the 
foul  wrong  which  has  been  dme  to  the  fam- 
ily of  the  plaintiff,  the  cruel  deception  prac- 
ticed upon  the  mother  of  the  plaintiff  In  or- 
der to  rmder  possible  tbe  attack  upon  the 
plaintiff.  Hard,  Indeed,  would  be  the  heart 
ttiat  would  fall  to  respond  In  generous  sym- 
pathy to  this  afflicted  family.  We  make 
this  last  remark  almost  In  explanation  of  the 
Judgment  that,  under  the  law,  we  feel 
obliged  to  render.  Let  us,  then,  pan  upon 
these  grounds  of  appeal. 

1.  We  agree  with  the  circuit  Judge  that 
there  Is  no  allegation  of  the  complaint  of 
any  constunmatlon  of  the  marriage  contract 
at  cohabitation  after  marriage.  It  seems 
from  tbe  testimony  of  both  parties  and  their 
witnesses  that,  as  soon  as  the  alleged  mar- 
riage ceremony  was  finished,  the  plaintiff 
and  defendant  Immediately  separated,  and 
hare  never  been  together  since.  The  mar- 
riage occurred  In  the  state  of  Gewgla. 
There  is  no  decision  of  the  courts  of  that 
state  defining  the  term  "consummation." 
Tbe  meaning  accorded  in  14  Am.  &  Eng. 
Enc.  Law,  at  page  518,  to  that  term,  is  ap- 
proved by  us,  and  need  not  be  quoted. 

2.  It  seems  that  the  plaintiff  endeavored 
to  prove  a  fact  of  marriage  and  not  a  mar- 
riage In  fact  Of  course.  It  being  true  that 
the  alleged  marriage  ceremony  was  ob- 
served in  the  state  of  Georgia,  It  became 
necessary  to  the  establishment  of  its  valid- 
ity to  show  what  the  law  of  that  state  Is  on 
this  subject  &nd  a  strict  compliance  with 
every  requisite  In  that  law  to  establish  a 
valid  marriage.  The  certificate  of  Michael 
Naughton,  with  the  letterB.  "J.  P..  C.  Co., 
Ga.,"  written  after  bis  name,  that  he  bad 
performed  the  ceremony,  was  Introduced. 
No  explanation  was  in  evidence  as  to  the 
meaning  to  be  attached  to  these  letters.  "J. 
P.,  C.  Co.,  Ga."  Of  course,  this  was  fatal, 
In  tbe  absence  of  explanation. 

3.  The  appellant  assails  tbe  conclusion  of 
the  circuit  Judge  that  the  copy  of  record  of 
marriage,  as  introduced,  could  not  be  re- 
lied upon  as  evidence  of  the  marriage.  It 
is  quite  true  that  great  weight— controlling 
weight  In  fact— is  accorded  und^*  the  law 
to  the  records  of  Judgment  etc.,  of  other 
states  by  our  courts.  Judgments  most  be 
of  record;  hence  the  reason  of  the  rule  ap- 
pertaining to  tbem.  But  other  Instruments 
entered  of  record  In  Georgia,  that  the  law 
loss  not  require  to  be  recorded,  cannot  have 


I  this  dignity  accorded  them  In  our  courta 
simply  because  they  are  recorded  in  Geor- 
gia. Mr.  Bishop  on  Marriage,  Divorce  & 
Separation,  at  sections  990,  991,  says:  "Sec. 
990.  Where,  as  In  England,  and  probably 
In  all  of  oar  states,  the  law  requires  mar- 
riages to  be  registered,  the  record  kept  in 
pursuance  of  law,  or  the  certificate  of  it 
or  the  copy,  as  Just  stated.  Is  admissible 
In  evidence  to  establish  the  fact  of  the  mar- 
riage. But  it  proves  nothing  beyond  what 
the  law  requires  to  be  entered  In  the  regis- 
ter." "Sec.  991.  This  sort  of  record  is  not 
like  Judicial  ones,  conclusive;  it  la  of  no 
higher  grade  than  the  testimony  of  witness- 
es. Consequently  It  may  be  ccmtradlcted,  or 
shown  to  be  a  forgery,  or  act  of  an  unau- 
thorized person.  It  Is  not  in  contemplation 
of  law,  the  best  of  evidence.'  "  As  the  circuit 
Judge  remarks,  the  provisions  of  the  law  of 
Georgia  touching  the  registry  of  marriage 
licenses,  etc.,  only  apply  to  residents  of  that 
state.  Section  1703,  Code  Ga.  But  apart 
from  all  these  circumstances,  the  circuit 
Judge  has  decided  as  a  fact  that  this  cere- 
mony of  marriage  was  performed  while  the 
defendant  was  under  duress,  and  that  be 
has  not  ratified  it  since  in  any  of  tbe  meth- 
ods recognized  In  tbe  law  as  snfflctent  (or 
that  purpose 

4.  Tbe  appellant  insists  that  the  weight  of 
the  evidence  and  the  presumptions  are 
against  the  conclusions  reached  by  the  cir- 
cuit Judge.  We  have  read  very  attentively 
the  testimony  In  this  case.  We  cannot  bold 
with  the  appellant  as  here  suggested,  but 
Bs  intimated  previously,  we  prefer  that  no 
specific  reference  to  the  testimony  shall  ap- 
pear in  our  decision. 

It  is  the  Judgment  of  this  court  tbAt  the 
Judgment  of  tbe  ctrcott  court  be  aflltmed. 


(«  8.  a  M> 

WITHERSPOON  v.  TWITTT. 
(Supreme  Court  of  Soath  Carolina.    March  23, 
1895.) 

RBVIVAL  of  JdDOMEMT  —  QCKSTtOITS  COKSIDBBED 

— Rks  Judicata. 

1.  Id  a  proceeding  to  revive  a  judgment  the 
gneBtion  of  whether  a  certain  person  baa  bad 
possesBion  of  such  cliaracter  and  for  andi  time 
of  certain  land  as  to  entitle  him  to  dalm  it 
aKftinst  the  judgment  cannot  he  considered, 
though  snch  person  Is  a  party  to  the  procee^ng, 
by  reason  of  being  an  heir  of  the  deceased  de- 
fendant 

2.  An  order  that  a  judgment  be  revived, 
made  in  a  proceeclinK  therefor,  in  which  all  prop- 
er parties  are  before  the  court  is  concludve  of 
the  question  of  tbe  right  to  revive,  as  against  any 
objection  based  on  a  condition  of  facts  existdng 
prior  to  that  time  which  could  then  have  tieen 
made:  and  such  matters  are  res  judicata  on  ap- 
plication for  a  subsequent  revlvu. 

Appeal  from  common  pleas  circuit  court 
of  Lancaster  county;  B.  C.  Watts,  Judge. 

Proceedings  against  the  administrator  and 
heirs  of  Peter  W.  Twltty,  deceased,  to  revive. 
In  favor  of  D.  A.  Williams,  as  receiver  of 
the  estate  of  James  H.  WithtKrspoos.  de- 
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ceased,  a  Jodsment  for  plaintiff  In  an  action 
by  J.  H.  Wltherspoon  against  Peter  W. 
Twitty.  Judgment  was  revlTed,  and  Francis 
B.  Twitty,  one  of  the  helra,  appeals.  Af- 
firm ed. 

The  answer  or  retnrn  of  said  Frands  R. 
Twitty  to  the  summons  to  show  cause  why 
the  Judgment  should  not  be  rerlved  was  as 
follows: 

"Francis  R.  Twitty,  upon  whom,  with  oth- 
ers, a  summons  to  show  cause  In  the  above* 
entitled  cause  has  been  served,  comes  Into 
court,  and  for  cause  shows:  (1)  That  he 
knew  nothing  of  the  Judgment  refetred  to 
as  rendered  on  the  5th  day  of  January,  1660; 
that  he  was  not  a  party  thereto  orl^ally, 
nor  was  he  a  party  to  the  alleged  renewal 
OQ  the  Ist  day  of  March,  1882,  nor  has  he 
ever  bad  any  notice  whatover  that  the  said 
alleged  Judgment  was  attempted  to  be  re- 
vived; and  he  denies  that  the  same  has 
been  legally  reTlred,  and  denies  that  the 
same  can  now  or  hereafter  have  any  effect 
on  him  or  his  property.  (2)  This  Teflp<mdent 
shows  that  the  said  alleged  Judgment  was 
twenty-two  years  da  when  It  was  attempted 
to  be  revived  against  the  administrator,  was 
paid  at  that  time  In  point  of  t&ct  and  by 
lapse  of  time,  and  the  administrator  ought 
then  to  hare  alleged  and  shown  payment, 
and  It  Is  now  too  late  for  any  party  inter- 
ested In  the  said  Judgment  to  attempt  to  set 
up  the  same  against  this  respondent  and  the 
other  heirs  at  law  of  Peter  W.  Twitty,  de- 
ceased; and  this  respondent  pleads  payment 
and  lapse  of  time  and  laches  against  the 
said  allied  Judgment,  and  that  said  alleged 
Judgment  has  never  been  in  form  or  effect 
lawfully  revived.  (3)  Respondent  further 
shows  that  he  now  owns  a  plantation.  Is 
seised  In  fee  and  possessed  of  the  same  In 
bis  own  right,  which  the  holder  of  the  al- 
leged Jndgment  Is  now  endeavoring  to  take 
hold  of  as  the  property  of  the  said  Peter  W. 
Twitty;  but  respondent  has  been  holding 
the  same  as  his  own  for  nearly  thirty  years, 
has  been  paying  the  taxes  on  the  same  from 
year  to  year,  and  has  never  been  disturbed 
in  his  possession;  and  he  now  <dalm8  the 
same,  and  has  claimed  the  same  for  thirty 
years.  And  this  respondent  submits  that  if 
the  administrator  saw  proper  to  let  the  said 
allied  judgment  be  revived  against  them 
after  the  same  was  paid,  either  In  fact  or 
by  lapse  of  time,  the  same  is  not  now,  and 
cannot  be  made,  binding  on  this  respondent, 
and  the  said  tract  of  land  cannot  be  made 
liable  for  the  said  alleged  Judgment,  and 
this  respondent  submits  that  the  cause 
shown  is  snfflcient  to  prevent  the  revival  of 
the  Judgment  agsJuRt  him,  and  he  pleads 
payment,  lapse  of  time,  and  defect  In  the 
alleged  former  revival,  and  asserts  his  title 
to  the  said  tract  of  land,  all  in  bar  of  tbese 
proceedings  against  him." 

The  following  Is  the  decree  of  the  circuit 
court: 

"This  tras  I  snmnions  to  show  cause  why  a 
T^lB.B.iia4 — 17 


Judgment  in  favor  of  the  above-named  plain- 
tiff, and  against  the  above-named  defendant* 
should  not  be  revived,  according  to  the  form, 
force,  and  effect  of  the  former  recovery,  and 
why  execution  should  not  be  renewed  there- 
on In  f&vor  of  David  A.  Williams,  as  receiver 
of  the  estate  of  James  H.  Wltherspoon,  de- 
ceased. The  summons  was  issued  on  the 
19th  day  of  January,  1892,  and  was  directed 
to  and  served  upon  the  surviving  administra- 
tor and  the  heirs  at  law  of  the  said  Peter 
W.  Twitty,  deceased.  Neither  the  adminis- 
trator nor  any  of  the  heirs  at  law.  save  and 
ezcept  Francis  R.  Twitty,  have  answo-ed  the 
said  summons;  but  the  said  Francis  R.  Twit- 
ty has  made  answer  thereto,  drying  the  re- 
covery of  the  original  or  any  previous  revival 
thereof,  and  setting  up  rarloos  reasws  why 
the  said  Judgm^t  should  not  be  revived. 
It  appears  from  the  evidence  before  me  that 
the  Judgment  was  originally  duly  rendered 
In  this  court  In  favor  of  the  said  James  H. 
Wltherspoon.  and  against  the  said  Peta-  W. 
Twitty,  on  the  Sth  day  of  January.  I860,  for 
the  sum  of  $810.53  debt,  and  for  $18.62  costs, 
and  was  duly  entered  up  and  signed  In  the 
office  of  the  clerk  of  this  court  on  that  day. 
It  waa  further  shown  by  testimony  as  to  the 
admissions  of  the  surviving  administrator  of 
the  defendant  that  on  the  27th  day  of  July, 
1860.  after  the  death  of  the  said  Peter  W. 
Twitty,  up<»i  notice  served  upon  the  adminis- 
trators of  the  said  Peter  W.  Twitty,  the  Judg- 
ment was  revived,  and  execution  renewed 
thereon  by  order  of  this  court  The  abstracts 
of  Judgments  in  the  office  of  the  clertc  of  this 
coart  contain  a  regular  entry  of  this  re- 
newal, and  the  defendant  A.  Minor  Caston, 
as  admhilstratw  of  Pet^  W.  Twitty,  is 
shown  by  the  testimony  to  have  admitted 
that  this  renewal  was  ordered  after  due  no- 
tice to  the  administrator  of  Peter  W.  Twitty 
of  application  by  the  plaintiff  theref  w  to  the 
court  The  execution  having  thus  been  re- 
newed, and  the  Judgment  revived  on  the  27tfa 
day  of  July,  1866,  upon  notice  to  the  admin- 
istrators of  Peter  W.  Twitty,  a  summons  to 
show  cause  was  served,  prior  to  the  March 
term  of  this  court  tor  the  said  county  for  the 
year  1882,  upon  the  administrators  of  Peter 
W.  Twitty,  requiring  them  at  the  March 
term,  1S82,  to  show  cause  why  the  said  Judg- 
ment should  not  be  revived,  and  why  execu- 
tion should  not  be  renewed  thereon.  No 
cause  to  the  contrary  having  been  shown,  on 
the  Ist  day  of  March,  18S2,  an  order  waa 
passed  by  this  court  that  said  judgment  be 
revived  In  favor  of  David  A.  Williams,  as  re- 
ceiver of  the  estate  of  Peter  W.  Twitty,  de- 
ceased, according  to  the  form,  force,  and  ef- 
fect of  the  former  recovery,  and  that  execu- 
tion be  renewed  thereon  In  favor  of  the  said 
receiver.  Judgment  was  duly  entered  up  ac- 
otn^lngly,  and  execution  issued  thereon.  All 
these  facts  appear  by  the  recwds  of  this 
court  offered  In  evidence  herein.  The  sum- 
mons to  revive  the  Judgment  and  renew  the 
execution  npcai  which  this  order  and  judg- 
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xnent  of  revival  wore  based  waa  duly  aerved 
upon  the  administrator  of  the  said  Peter  W. 
Twitty,  as  appears  by  tbe  aald  reeorda,  and 
the  aaid  Jadgment  waa  revived  for  the 
amount  of  the  original  recovery  and  costs, 
and  for  f  14.40.  costs  of  aald  revival.  It  ap- 
peara  from  the  evidence  that  no  part  of  this 
^dgment  has  In  fact  been  paid;  that  the 
whole  amount  thereof  la  unpaid;  and  that 
the  same  haa  been  recognized  as  unpaid  and 
still  ontstandtng  by  the  anrvlvlng  adminis- 
trator and  by  Francia  B.  Twitty,  the  only 
hetr  at  law  now  answering  the  snmmona  to 
show  cause  why  the  same  should  not  b9  re- 
vived. It  is  contended,  however,  by  the  de- 
fmdant  Francis  B.  Twitty,  by  hla  counsel, 
that  the  original  Judgment  cannot  now  be  re* 
Tlved,  upon  the  ground  that  the  rame  was 
more  than  tw«tty  years  old  at  the  time  the 
snmmona  was  served  on  him  in  the  present 
proceeding.  In  view,  howevo-,  of  the  facts 
above  atated,  this  contention  cannot  prevail 
to  defeat  a  revival  of  the  Judgment  in  this 
proceeding.  The  wlgbial  Judgment  was  re> 
covered  in  1860,  but  it  was  revived,  or  at  least 
executlcm  thereon  waa  renewed,  upon  due 
proceedings  had  and  notice  to  the  administra- 
tor of  Peter  W.  Twitty,  deceased,  in  the  year 
1867.  Afterwards,  on  aummons  to  show 
cause  why  this  Judgm«it  afaould  not  be  re- 
vived, which  summons  was  served  upon  the 
administrators  of  Peter  W.  Twitty,  this  Judg- 
ment was  again  revived  In  1882,  by  order  of 
this  court  Such  revival  of  the  Judgment 
in  1867,  and  again  In  IStfii,  upon  due  notice 
to  the  admlDlstrators,  Is  binding  upon  the 
heirs.  The  case  of  Leitner  v.  Mets,  32  S.  C. 
383,  10  S.  E.  1082,  and  Cowan  v.  Neel,  17  S. 
C.  588,  are  authorities  to  show  that  sucb  a 
renewal  and  revlral  as  was  here  made  are 
sufficient  to  keep  alive  the  lien  of  the  judg- 
ment as  against  the  administrator  and  the 
heirs  at  law  of  Peter  W.  Twitty.  See,  also, 
Roberts  v.  Smith,  21  S.  C.  455;  Wood  v. 
iilUing.  32  S.  C.  378.  10  8,  B.  1081. 

"The  provisions  of  section  1831  of  the  Qen- 
wal  Statutes,  as  coastraed  In  the  cases  there- 
under, have  no  application  to  the  present  case. 
The  proviso  to  that  section  shows  that  the 
same  was  not  Intended  to  affect  the  Hen  of 
Judgments  kept  alive  by  revivals  within  the 
p^od  of  twenty  years,  and  that  a  Judgment 
revived  thereunder  within  such  period  la  not 
affected  thereafter  so  as  to  cease  to  be  a  lien 
at  the  expiration  of  twenty  years  from  the 
date  of  the  original  recovery.  As  against 
the  administrator  and  the  heirs  at  law  of 
Peter  TV.  Twitty,  the  Uen  of  hla  judgment 
la  still  of  force;  and,  even  as  against  subse- 
quent judgment  creditors  (if  there  were  any 
such  intervening  between  the  date  of  the 
original  recovery  and  the  subsequent  re- 
vivals, as  In  Henry  v.  Henry,  31  S.  C.  1,  9 
S.  E.  726,  cited  by  defendant),  the  Judgm^t 
lien  In  favor  of  the  receiver  would  be  pre- 
served by  the  revival  in  1867,  and  again.  In 
1882,  against  the  administrator  of  Peter  W. 
Twitty,  deceased.   No  such  question  la,  how- 


ever,  presented  here,  and  it  Is  not  necessary 
to  pass  upon  the  question  as  to  the  rights  ot 
intervening  lien  holders. 

"The  simple  question  here  is  wliether  a 
Judgment  orl^naUy  recovered  in  I860,  re- 
vived or  renewed  in  1866.  upon  due  notice  to 
the  administrator  of  the  Judgment  debtor, 
and  revived  np<m  summons  to  show  cause  In 
1882  served  upon  such  admlnlabmtor,  can 
now  be  revived  upon  summons  In  1882  to 
the  surviving  administrator  and  the  heirs  at 
law  of  the  said  Judgment  debtor,  and  upon 
proof  that  It  bas  not  been  paid.  This  ques- 
tion is  decided  In  the  aiBrmatlve,  the  court 
holding  that  the  rerlvals  upon  notices  to  the 
administrators  have  tba  same  force  and  ef- 
fect as  If  made  uixm  notice  to  the  heirs. 
Such  revivals,  having  been  ordered  within 
the  several  periods  of  twenty  years,  wlUle  the 
Um  of  the  Judgment  existed,  made  a  new 
starting  point  fw  the  iveaumptlon  of  pay- 
ment, and  kept  alive  the  lien  of  the  Judgment 
from  the  date  of  the  last  revival,  in  1882. 
See  Oowan  v.  Neel,  IT  S.  a  68a 

"It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Jadgumit  afOTanentioned  be 
revived  in  favor  ot  David  A.  Wllltama.  as  re- 
ceiver of  the  estate  of  James  EL  Wlther^o<m, 
deceased,  against  the  said  defendant,  accord- 
ing to  the  form,  force,  and  effect  of  tlie  form«' 
recovery,  and  that  execution  be  renewed 
thereon  for  the  amount  of  the  said  Judgment, 
intereat,  and  costs,  and  for  the  costs  of  re- 
vival. In  favor  of  the  said  receive.  This 
cause  heard  before  me  at  I«ancaster,  at  the 
March  t&naa,  1894.  and  decree  made  to  relate 
back  to  the  said  term." 

B.  E.  &  R.  B.  Allison,  for  appellant  Er- 
nest Moore,  for  respondoit 

McIVEB,  G.  J.  The  facts  of  the  case  are 
so  fully  and  clearly  stated  in  the  decree  of 
the  circuit  court,  r^dered  by  his  honor. 
Judge  Watts  (a  copy  of  which  should  be 
incorporated  In  the  report  of  the  case),  that 
It  win  be  unnecessary  to  do  more  than  make 
a  very  graeral  statement  here.  It  seems 
that  the  plaintiff  In  the  case  above  stated  re- 
covered a  Judgment  against  the  defendant, 
which  was  duly  entered  on  the  5tb  day  of 
January,  1860.  This  Judgment,  It  is  claimed, 
was  duly  revived  by  proper  proceedings  on 
the  27th  of  July.  1866;  but  this  clahn  Is 
stoutly  contested,  and  several  of  the  ques- 
tions presented  by  this  appeal  raise  ques- 
tioas  of  the  com[)etency  of  the  evidence  ad- 
duced to  establish  such  claim,  and  as  to  the 
validity  of  that  proceeding,  If  any  such  there 
was.  It  does  api>ear,  however,  tliat  on  the 
6ih  and  8th  days  of  Febmary,  18S2,  a  sum- 
mons was  duly  served  upon  the  two  admin- 
istrators of  the  original  Judgment  debtor. 
Peter  W.  Twitty,  who  had  in  the  meantime 
departed  this  life,  Intestate,  calling  upon 
them  to  show  cause  why  "the  original  Judg- 
ment" should  not  be  revived  in  favor  of 
David  A.  Williams,  as  receiver  of  the  estate 
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of  said  James  H.  Wlthraspoon,  deceased. 
iccoTdlng  to  tbe  form,  forces  and  ^ect  of 
thfi  former  recovery,  and  why  execution 
thereon  s&oQld  not  be  renewed.  In  pnrsu* 
ance  of  this  stimnuHis,  on  the  1st  day  of 
Uarch,  1882,  an  order  was  granted  by  his 
honor,  Jndge  Cothtan,  In  the  t<Alowing 
words:  "It  apiraarlng  that  the  snmmons  in 
this  acUon  has  been  dn^  served,  and  that 
no  answer,  demurrer,  or  notice  of  appear^ 
ance  has  been  put  in,  cm  motlcm  of  Moore 
&  Moore,  ordered  that  the  Judgment  within 
mentioned  and  described  be  revived  In  favor 
of  David  A.  Williams,  as  recover  of  the 
estate  of  James  H.  Wltberspoon,  deceased, 
according  to  the  fcurm.  f<vce,  ajid  effect  of 
the  fcnmer  recovery,  and  that  said  receiver 
have  leave  to  issue  execution  theFson."  In 
eonfonnlty  with  this  order,  it  appears  from 
the  bocdc  ot  **Pleadtaigs  and  Judgment*"  that 
on  the  8th  ot  March,  188%  a  fomud  Judg- 
ment of  revival  was  duly  entered  as  authtn^ 
Ised  by  said  ardor.  On  tiie  IMh  of  January, 
18B2,  the  receiver  of  tlie  estate  of  tlie  orig- 
inal Ju^^ent  creditor  hutltnted  the  res- 
ent proeee^ng,  again  to  revive  said  Judg- 
ment by  the  service  of  a  summons  upon  the 
surviving  adminlstntor  of  the  estate  of 
Peter  W.  Twltty  and  all  of  his  heha  at  law, 
to  which  no  answer  or  return  was  made  ex- 
cept by  one  of  said  heirs,  via.  Francis  R- 
Twitty,  the  appellant  herein,  who,  by  Ids 
answer  or  return  (a  comr  of  which  should  be 
incorporated  tn  the  report  of  the  case),  sets 
up  sundry  objectlcau  to  tlie  revival  of  the 
original  Judgmeait  Many  of  these  objec- 
tions, as  It  seems  to  us,  rdate  more  to  fbe 
effect  of  tbe  Judgment  if  It  should  be  re* 
vtved,  as  a  Ilea  upon  certain  lands  ot  the 
appd^t,  of  which  he  claimed  to  have  been 
In  undlffputed  posses^n  for  a  great  number 
of  years,  than  to  the  right  to  revive  the 
Judgment  Whether  tbe  appellant* ■  posses- 
sion of  such  lands  has  been  of  sucb  a  char- 
acter, and  continued  for  such  a  length  of 
time,  aa  would  entitle  him  to  successfully 
claim  the  same  against  such  Judgment,  Is 
not  a  qnestt(Hi  which  can  be  considered  In 
the  present  case. 

The  only  question  here  is  aa  to  whether 
the  circuit  court  erred  in  adjudging  that 
the  Jndgmoit  should  be  revived.  That  ques- 
tion turns  upon  the  effect  of  the  order  to  re- 
vive passed  in  March,  1882.  That  order  was 
made  in  a  proceeding  in  which  all  proper 
parties  were  before  the  court  (Leitner  v. 
Mets,  82  a  0.  383,  10  a  E.  10S2;  Kallroad 
Ga  V.  Manhan,  40  S.  O.  S9.  18  S.  E.  247), 
and  hence  was  conclusive  of  all  questions 
which  were  then  made,  as  well  as  upon  all 
question  which  W€x«  necessarily  Involved 
in  the  issue  then  detmnined,  whether  such 
questions  were  then  raised  or  not  (SuUlTan 
V.  Shell,  30  &  a  &78,  15  S.  B.  722,  and  the 
several  cases  therein  cited  and  followed). 
The  very  Issue  then  before  the  court  was  as 
to  the  right  to  revive  the  Judgment,  and 
this,  of  courae;  involved  many  of  the  que** 


tlons  which  are  now  urged  upon  ttie  court 
Then  was  the  prefer  time  to  raise  any  objec- 
tions based  upon  any  condition  of  facts  ex- 
isting prior  to  that  time,  and,  If  not  raised 
then,  It  Is  now  too  late  to  do  so,  as  all  snch 
mattoB  must  be  regarded  as  res  adjudicata. 
The  right  to  revive  being  then  solemnly  ad- 
judicated, and  the  present  proceeding  hav- 
ing been  Instituted  within  20  years  from  the 
date  of  snch  adjudication,  we  see  no  enor 
in  the  Judgment  appealed  from.  The  view 
which  we  have  taken  renders  it  unnecessary 
to  consider  any  of  the  other  questions  raised 
by  this  aiveal,  as  tinder  that  view  they 
become  ImmaterlaL  The  Judgment  of  this 
court  is  that  the  Jndgmait  of  the  circuit 
court  be  ai&rmed. 


(«  8.  c.  W) 
WILLIAMS  V.  WASHINGTON  et  al. 
(Supreme  Court  of  South  CaroUna.    March  28, 
1896.) 

Taxation  or  Costb  —  Fartitiok  and  Fobbclo- 

B0RB  FROCEBDIKOS — COBTS  OK  APPEAL. 

1.  A  decree  in  which  it  was  adjudged -that 
defendant  B.  do  recover  his  costs  from  defend- 
ant W.,  in  conduBiou  redted  that  "this  decree  is 
without  prejudice  to  the  rights  of  any  party  as 
to  costfl.^  Held,  that  the  decree  left  ojien  for 
adjustment  the  costs  of  all  the  parties  Bxaegit  as 
to  defendant  B. 

2.  Land  was  mortgaged  by  cotenants,  with 

giwer  of  sale,  and  the  land  sold  nnder  the  power, 
ne  of  the  cotenants,  who  was  induced  by  fraud 
to  acquiesce  in  a  sale  by  tbe  purchaser  at  the 
mortgage  sale  of  the  portion  of  the  land  whidi 
had  been  set  apart  to  him,  sued,  the  mortgage 
sale  being  void,  to  determine  bia  title  to  the  land, 
making  Hia  cotmant,  as  well  as  the  mortgagee 
and  his  grantee,  parties.  The  complaint  con- 
tained a  prayer  for  partition.  There  was  no  COU' 
troTersy  aa  to  the  right  to  a  partition,  and  no  ob- 
stacle in  the  way  of  making  one.  Ildd,  tbat  the 
action  was  not  one  for  partition,  so  as  to  entitle 
the  parties  to  only  half  coats,  nnder  Rev.  St 
1803,  S  2548. 

3.  Where  a  mortgagor  sues  to  determine  his 
title  to  the  mortgaged  land  after  a  void  sale  un- 
der the  mortgage,  offering  to  pay  the  mortgage, 
and  a  defendant  claims  under  a  mortgage  made 
by  the  purchasers  at  such  void  sale,  and  aslcB 
foreclosure  thereof,  the  action  is  not  one  to  fore- 
close a  mortgage,  in  which,  under  Rev.  St  1^13, 
S  2548,  only  half  costs  can  be  allowed. 

4.  Where  a  decree,  which  was  not  appealed 
from,  adjudges  that  defendant  B.  recover  ids 
coats  against  defendant  W.  alone,  and  leaves 
open  for  future  adjustment  the  costs  between  the 
other  parties,  It  Is  error  to  subsegnmtiy  charge 
another  defendant  with  "all"  the  costs  in  the 
case. 

5.  A  person  brought  in  as  a  party  after  the 
commencement  of  an  action  cannot  be  charged 
with  costs  which  bad  previously  accrued. 

6.  Plaintiff  sued  to  recover  land  sold  nnder 
a  mortgage  executed  by  him,  the  sale  being  void. 
Defendant  P.,  who  was  the  assignee  of  the 
mortgage,  claimed  no  interest  under  tiiat  mort- 
gage, but  set  up  a  claim  under  a  mortgage  ex- 
ecuted to  him  by  the  grantee  under  the  mortgage 
sale.  The  trial  court  decreed  that  plaintiff  was 
estopped  to  deny  the  validity  of  the  mortgage 
sale,  and  also  refused  to  foreclose  the  mortgage 
set  up  by  defendant  P.  On  appeals  by  plaintiff 
and  defendant  P.  the  decree  was  reversed,  and 
one  ordered  to  be  entered  for  the  land  in  favor 
of  plaintiff,  and  orderinE  the  mortgage  nnder 
whidi  P.  claimed  to  be  dellvned  up  for  cancel- 
lation; tint  also  adjudged  that  P.  should  havs 
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a  lien  on  the  land  to  the  extent  of  the  first  mort- 
gose.  payment  of  whi<^  he  had  refused.  Bdd, 
that  it  was  not  error  to  tax  all  the  costs  of  the 
api»eal  against  defendant  P. 

Appeal  from  common  pleas  circuit  conrt  of 
Aiken  county;  D.  A.  TowuBend,  Judge. 

Action  by  Sanders  Williams  against  George 
Washington  and  others.  From  the  judgment 
taxing  the  costs,  defendant  Jamee  Powell 
appeals.  Modified. 

Defendant  Powdl's  exceptions  were  as  fol- 
lows: "The  defendant  James  Powell  exeats 
to  the  decree  of  his  honor,  Judge  D.  A.  Town- 
send,  in  whidi  be  directs  that  the  ccmtB  in 
this  case  should  be  paid  by  this  defendant 
and  the  defendant  George  Washington,  up<»i 
the  following  grounds:  (a)  Because  It  Is  sub- 
mitted his  honor  erred  In  not  ordering  the 
costs  to  be  taxed  at  one-half  of  the  true 
costs,  for  the  reason  that  he  should  have 
held  that  the  case  was  either  a  suit  for  par- 
tition or  for  the  foreclosure  of  mortgages  set 
up  by  the  defendants,  and  not  an  action  to 
recoTW  possession  of  land,  (b)  Because  it 
is  submitted  that  James  Powell,  not  being  an 
original  defendant  In  the  case,  and  coming 
Into  action  simply  to  foreclose  bis  mortgage, 
ought  not  to  be  charged  with  all  of  the  costs 
of  the  acUtHi  undw  the  facts  and  circum- 
stances and.  equities  of  the  case,  and,  if 
charged  with  any  cost  at  all,  he  should  sim- 
ply be  required  to  pay  a  proportion  of  the 
costs  accrued  by  the  appeal  to  the  supreme 
court- 
Henderson  Bros,  and  M.  k.  Woodward,  for 
appellant  Croft  &  (Hiafee  and  O.  G.  Jordan, 
for  respondents. 

McTVER,  0.  J.  This  being  the  second  ap- 
peal In  this  case,  reference  must  be  had  to  the 
former  decision,  in  40  S.  O.  457,  19  S.  E.  1, 
for  a  detailed  statement  of  the  facts.  After 
that  decision  was  rend««d,  and  the  remit- 
titur sent  down  to  the  circuit  court,  his  honor. 
Judge  Norton,  rendered  a  Judgment  in  con- 
formity to  the  views  announced  In  the  opinion 
of  the  supreme  court  which  concludes  with 
theaewords:  "This  decree  Is  without  prejudice 
to  the  rights  of  any  party  as  to  coats,"— which 
must  be  construed  as  meaning  except  with  re- 
gard to  the  costs  of  the  defendant  J.  H.  Beck- 
man,  as  It  had  been  expressly  adjudged  In  a 
previous  part  of  the  decree  "that  the  defendant 
J.  H.  Beckman  do  recover  his  coats  and  dis- 
bursements herein  from  the  defendant  George 
Washington."  The  question  of  costs  having 
been  thus  left  open,  with  the  exception  above 
mentioned,  it  became  necessary  to  adjust  the 
same,  and,  the  costs  having  been  taxed  by 
the  clerk  as  aet  forth  In  the  "case,"  to  which 
no  exception  was  taken,  so  far  as  the  Items 
therein  were  concerned,  two  questions  were 
submitted,  by  agreement,  to  his  honor,  Judge 
Townaend,  for  dedalon:  (1)  Whether  the 
costs  should  be  taxed  at  half  rates,  under  the 
provisions  of  section  2548  of  the  Revised 
Statutes  of  1863;  (2)  against  whom  the  costs 
Blioold  be  taxed.  Judge  Townsmd  bold  that 


the  case  did  not  fall  within  either  of  the 
claBses  of  cases  in  which,  by  the  terms  of 
that  section,  only  half  coets  should  be  al- 
lowed, as  the  case  was  not  an  action  for  par- 
tition or  for  foreclosure  of  a  mortgage:  and 
that  James  Powell  and  George  Washington 
should  pay  all  the  costs  of  this  action,  and 
accordingly  he  so  curdered  and  adjudged. 
From  this  Judgment  the  defendant  James 
Powell  alone  appeals,  and  by  his  appeal  pre- 
sents the  same  questions  for  the  determina- 
tion of  this  court  as  were  presented  to  Judge 
Townsend,  as  may  be  se^n  by  bto  exceptions, 
which  should  appear  in  the  report  of  this 
case. 

The  first  questi<Hi  turns  upon  the  inquiry 
as  to  what  was  the  nature  and  object  of  the 
action.  If  It  should  be  regarded  as  an  ac- 
tion either  for  partition  or  for  the  foreclosure 
of  a  mortgage,  then,  as  It  Is  conceded  that 
the  amounts  Invc^ved  are  less  than  the 
amounts  named  in  the  section  above  referred 
to,  only  half  costs  can  be  allowed.  But,  If 
the  action  does  not  fall  within  either  of  those 
classes  of  actions,  then  it  Is  clear  that  there 
was  DO  error  in  adjudging  that  full  costs 
shotild  be  charged-  We  agree  with  the  cir- 
cuit Judge  that  this  action  cannot  pr(q>erly 
be  regarded  as  either  an  action  for  partition 
or  an  action  for  the  foreclosure  of  a  mort- 
gage, and,  on  the  contrary,  we  think  the  real 
object  of  the  action  was  to  determine  the 
title  to  the  land  described  in  the  complaint 
It  was  not  an  action  ff»-  partition,  as  the 
pleadings  show  that  there  was  no  necessity 
for  such  an  action,  f<^  thetre  was  no  contro- 
versy upon  that  point,  and,  so  far  as  appears, 
there  was  not  only  no  objection  to  a  division 
of  the  land,  but  no  obstacle  In  the  way  of 
making  a  partition  by  the  act  of  the  parties. 
The  two  defendants,  Adallne  Williams  and 
Lewis  Williams,  as  tenants  In  common  with 
the  plaintiff,  having  an  interest  In  the  lands 
in  controversy,  were  proper  parties  to  the 
action,  the  real  object  of  which  was  to  deter- 
mine the  tltie  to  said  lands,  and  It  Is  manifest 
that  the  prayer  fw  the  partition  was  merely 
Incidental  to  the  main  object  of  the  actloo. 
Nor  can  the  action  be  properly  regarded  aa  an 
action  for  the  foreclosure  of  a  mortgage,  tor. 
In  the  first  place,  the  plaintiff  did  not  hold, 
and  did  not  pretend  to  hold,  any  mortgage 
on  the  premises  In  controversy.  On  the  con- 
trary, the  complaint  shows  that  the  plain- 
tiff admitted  tliat  his  Intaeet  in  the  land  was 
subject  to  the  lien  of  a  mortgage  which  he 
had  given,  and  whldi  he  was  willing  to  pay. 
The  mortgages  of  which  foreclosure  was  adc- 
ed  were  set  up  by  the  defendants,  in  their 
anawo's,  first  by  the  wlgtnal  defendant, 
George  Washington,  and  by  the  other  de- 
fendants, who  were  made  parties  aft»  the 
commencement  of  the  action;  and  It  may  be 
menUoned  in  passing  that  neither  the  mort- 
gage act  up  by  said  Washington  nor  that  set 
up  by  the  appellant,  Powell,  was  sustained 
as  a  valid  claim  in  their  behalf.  We  cannot, 
however,  fully  acreo  with  thm  drcnlt  Judse 
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that  the  defendants  "James  Powell  and 
George  Washington  should  pay  all  the  costs 
of  the  action."  As  the  defendant  George 
Washington  has  not  appealed,  bts  rights  and 
tntereeta,  even  if  be  could  establish  any.  are 
not  before  iu  for  consideration.  But  the  de- 
fendant Powell  baa  appealed*  and  altboogh 
we  must  aay  that  his  conduct,  as  disclosed  by 
the  proceedings  In  this  case,  has  not  heea 
such  as  to  commmd  him  to  the  favor  of  the 
court,  yet  he  la  entitled  to  hb  legal  rights, 
which  must  be  accorded  to  him.  We  do  not 
think  that  Powell,  along  with  his  codefend- 
ant,  Washington,  can  be  properly  charged 
with  all  of  the  costs  of  the  action,  tat  two 
reasons.  In  the  first  place,  by  the  decree  of 
Judge  Norton,  which  was  not  appealed  fn»n, 
It  has  been  adjudged,  as  we  have  seen,  that 
the  defendant  BefSonan  Is  entitled  to  recover 
his  costs  and  disbursements  from  defendant 
Washington  alone,  and  hence  no  part  of 
such  costs  can  now  be  charged  against  the 
appellant,  Pbw^  In  the  second  place,  It 
must  be  remembered  that  Powell  was  not 
<fflglnally  made  a  party  to  the  actttm,  but 
waa  snbsequentiy  made  a  party  defendant 
by  the  order  ot  the  court,  and  we  do  not  see 
how  he  can  be  charged  with  any  costs  which 
had  accrued  prior  to  his  being  made  a  party. 
It  seems  to  us,  therefore,  that  the  judgment 
appealed  from  should  be  so  modified  as  to 
relieve  the  appdlant.  Powell,  from  tne  pay- 
ment of  any  of  the  costs  ot  the  defendant 
Bedunan,  as  well  as  any  of  the  costs  accru- 
ing before  he  was  made  a  party  to  the  action. 
The  position  taken  by  counsel  for  appellant 
In  his  argument  here,  that  Powell  should  not 
be  charged  with  any  of  the  costs  Incurred  by 
the  fcxm^  appeal,  Inasmuch  as  he  was  not 
the  'iosing  party,"  having  gained  "at  least 
half  of  what  he  asked  for  In  the  supreme 
court  against  nothing  In  the  court  below," 
seems  to  be  somewhat  Inconsistent  with  the 
termB  of  his  second  exertion,  where  It  Is, 
at  least  Impliedly,  admitted  that  he  Is  liable 
to  pay  a  proportion  of  the  coats  Incurred  by 
the  former  appeal.  But,  waiving  this,  and  not 
resting  our  Judgment  upon  any  such  ground. 
Inasmuch  as  such  implied  admission  may, 
possibly,  be  regarded  as  merely  conditional, 
we  do  not  think  that  any  such  position  can 
be  sustained.  As  we  understand  1^  the 
claim  set  up  by  Powell  In  his  answer  was 
for  the  foreclosure  of  the  mortgage  given  him 
by  WastalngtoD,  and  that  claim  was  entirely 
repudiated,  and  that  mortgage  waa  ordered 
to  be  delivered  up  and  canceled.  He  did  not 
and  could  not  have  set  up  any  claim  for  the 
$150  from  the  plaintiff,  for  that  was  utterly 
Inconsistent  with  his  whole  defense,  and  di- 
rectly contrary  to  the  claim  whicli  be  did  set 
up,  as  well  as  to  his  conduct  in  refusing  to 
accept  the  |150  when  offered  by  plaintiff's 
counaeL  The  Judgment  of  the  supreme  court 
simply  was  that  the  plaintiff  should  pay  to 
him  the  amount  which  the  plaintiff  had  all 
the  time  expressed  his  willingness  and  readi- 
ness to  pay.  but  without  Interest,  because 


Powell  2iad  refused  to  accept  the  toider  when 
made  to  him  by  the  plaintiff.  It  cannot, 
therefore,  with  any  propriety  be  said  that 
Fowdl  gained  anything  by  the  former  ap- 
peal, bu^  on  the  contrary,  be  lost  everything 
fnr  which  be  bad  contended  throughout  the 
whole  case.  The  Judgment  of  this  court  Is 
that  the  Judgment  appealed  from,  except  as 
modified  herein,  be  affirmed. 


(48  8.  c.  «8) 

TABB  &  JENKINS  HARDWARE  CO.  v. 
GELZEB. 

(Supmne  Court  of  South  Carolina.    March  28, 
1885.) 

AvTiDAViT  OH  Attaobubht— FSAtniULBirr  COK- 
VBTASC8  OW  PBOPSSTT. 

1.  An  affidavit  for  an  attachmeot  miffi- 
cientlraversan  intent  to  defraud  creditors, where 
It  alleges  that  the  debtor  baa  disposed  of  a  lane 
proportion  of  his  property  with  sudi  intent,  1^ 
mortgages  on  his  entire  stock  of  goods  for  more 
than  their  actnal  value,  and  stating  that  the 
debtor  admitted  that  two  of  the  mortgagee  se- 
cured an  amount  much  greater  than  was  actually 
due,  and  that  he  declined  to  give  any  informa- 
tion concemiDg  the  other  mortgages. 

2.  A  mortgage  by  the  debtor  on  bis  stock  of 
goodSr  having  effect,  after  condition  broken,  to 
divest  him  of  the  title,  and  vest  it  In  the  mort- 
gagees, is  such  an  assignment  of  liis  property  as 
authoriEes  an  attachment  for  disposing  of  fot^ 
erty  with  the  intent  to  defraud  oedltors. 

Appeal  from  common  ideas  circuit  court  of 
York  county;  R.  G.  Watts,  Judga 

Action  by  Tabb  &  Jenkins  Hardware  Com- 
pany against  John  Gelzer  on  cotaln  promis- 
sory notes,  and  also  by  service  of  summons 
and  attachment  of  the  defendant's  propoly. 
From  the  r^sal  of  a  moUw  to  dissolve  the 
attachment,  defendant  appeals.  ASbmed. 

The  following  Is  the  ^Bdavlt  In  attach- 
ment: 

"Pwsonally  appeared  Charles  T.  Jenkins, 
and  made  oath  that  he  is  the  secretary  and 
treasurer  of  the  Tabb  &  Jenkins  Hardware 
Company,  a  corporation  duly  Incorporated 
under  the  laws  of  Maryland,  with  its  princi- 
pal business  office  in  the  city  of  Baltimore,  In 
the  state  of  Maryland,  and  with  power, 
among  other  things,  to  make  contracts  and  to 
sue  and  be  sued.  Second.  That  four  sepa- 
rate causes  of  action  exist  in  favor  of  the 
plaintiff  and  agabist  the  defendant,  arising 
as  follows:  (1)  On  account  of  the  certain 
promissory  note  made  by  the  defendant  to 

the  plaintiff  on  the  — —  day  of  ,  In  the 

sum  of  two  hundred  dollars,  due  and  payable 
on  the  27tb  day  of  December,  1893,  besides 
interest  thereon  from  maturity,  and  protest 
fees  in  the  sum  of  $2.25.  (2)  On  acconnt  of 
the  certain  promissory  note  made  and  de- 
livered by  tbe  defendant  to  the  plaintiff  on 
the  26th  day  of  October,  1893,  due  and  paya- 
ble on  the  ISth  day  of  January,  1894,  in  tbe 
sum  of  one  hundred  and  thlrty-alx  and 
*Vioo  dollars,  besides  Interest  thereon  after 
maturity,  and  protest  fees  In  the  sum  of 
$2.25.  (3)  On  account  of  the  certain  promis- 
sory note  made  and  delivered  by  the  defend- 
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ant  to  tb»  plaintiff  on  tbe  8th  day  of  Norem- 
ha,  1898,  in  the  sam  of  one  taundred  and  one 
^Vioo  dollars,  due  and  payable  on  tbe  15th 
day  of  Januaryt  IBM,  besides  Interest  thore- 
on  after  matority,  and  protest  fees  In  the 
■nm  of  (4)  On  acoonnt  of  tbe  cer- 
tain promissory  note  made  and  deHvered  by 
tbe  defendant  to  the  plaintiff  on  the  4tb  day 
of  December,  1898,  In  the  sum  of  wie  hun- 
dred and  flfty*three  and  t/io»  dollars,  due 
and  payaUe  on  the  25th  day  of  January, 
1891,  besides  interest  thereon  after  maturi^; 
that  no  part  of  the  said  notes  above  men- 
tlonedt  either  of  principal  or  Interest,  has 
been  paid,  except  ¥1.68  credited  Januaiy  S3. 
1894,  but  otherwise  ronalns  wholly  due  and 
unpaid.  Third.  That  the  defendant,  John 
Gelzer,  has  already  disposed  of  a  very  large 
pwtlwk  of  hla  v^cpertj,  to  wit,  more  than 
tiiree  thousand  dollars,  with  Intent  to  defeat, 
delay,  hinder,  and  defraud  his  creditors,  and 
partlculariy  the  plaintiff.  In  the  collection  of 
the  debts  to  It  Justly  due  and  owing  by  the 
defendant,  having  already  mortgaged  his  en- 
tlie  stodE  .of  goods  for  far  more  than  thelr 
actual  value,  as  follows,  viz.:  By  chattel 
mortgage  to  the  Savings  Bank  of  Rode  Hill, 
6.  G..  dated  December  2,  1893,  in  the  sum  of 
93,100,  due  and  payable  December  16,  189». 
recorded  In  tbe  office  of  the  regtstw  of  mesne 
conveyance  for  York  county  on  the  5th  day 
of  January,  1894.  (2)  A  certain  othw  chattel 
mortgage  to  the  Savings  Bank  of  Rock  Hill. 
S.  C.  dated  January  21,  1893,  In  the  sum  of 
$2,000,  to  secure  an  alleged  note  in  the  sum 
of  92,000,  doe  and  payable  one  day  after 
date,  recorded  In  the  office  of  the  register  of 
mesne  conveyance  for  York  county  on  the  5tfa 
day  of  Januaiy,  1884.  (8)  A  certain  other 
chattel  nuHtgage  to  J.  J.  Wescoat,  trustee, 
dated  August  17. 18^  to  secure  alleged  note, 
due  forty  days  after  date^  In  the  sum  of 
aevoi  hundred  dollars,  but  said  mortgage 
was  not  recorded  until  the  10th  day  of  Jan- 
uary, 1894.  <4)  A  certain  other  chattel  mort- 
gage to  John  L.  Ancmm,  dated  the  Ist  day 
of  September,  1892,  to  secure  an  alleged  in- 
debtedness of  91t50O,  due  and  payable  . 

but  said  mortgage  was  not  recorded  until  the 
8lBt  day  of  January,  18M.  Affiant,  after  dis- 
covering that  the  aforesaid  mortgages  were 
on  record,  which  be  did  tor  the  first  t^me  <»i 
the  Sd  day  of  February,  1884,  called  upon 
the  aforesaid  John  Gelzer  at  his  place  of 
business  In  Rock  Hill,  Yaik  county,  South 
Carolina,  on  the  6th  day  of  February,  1894, 
and  requested  the  said  John  Gelser  to  make 
an  explanation  of  the  aforesaid  mortgages. 
In  response  to  a  direct  Inquiry  on  the  part  of 
the  affiant,  as  to  the  nature  and  amount  of 
the  said  Gelxer's  alleged  Indebtedness  to  the 
Savings  Bank  of  Rock  Hill,  the  satd  John 
GelECT  made  evasive  answer,  but,  upon  being 
pressed  for  a  direct  answer  by  affiant,  be 
(Gdisei)  answered,  'Oh,  I  never  ^d  owe  the 
bank  anything  like  95,100;  I,  In  fact,  did  not 
owe  the  bank  more  than  93,100,*— or  words  to 
that  effect   Affiant  then  for  a  Uttle  while 


left  the  stwe  of  the  said  John  Gelser,  who  up 
to  that  time  had  remoioed  mum  and  noncom- 
mnnicatlve  as  to  the  mortgages  to  J.  J.  Wea- 
cont  and  John  L.  Ancnun,  In  the  sum  of  97Q0 
and  91,600,  respectlvdy;  but  after  affiant's 
return,  from  fifteen  to  twuity  minutes  from 
tbe  time  of  hla  retirement  from  said  store, 
he  asked  the  said  John  Gelier  for  a  direct 
explanation  of  the  mortgage  to  those  par- 
ties. QdKr  replied  that  he  did  not  owe  J.  J. 
Wescoat  anything  like  seven  hundred  dol- 
lars, and  not  more  than  three  hundred  d<^- 
lars,  and  would  not  oflFer  any  explaoatlon 
whatever  ot  the  mortgage  indebtedness  to  J. 
L.  Attcnun.  And  affiant,  upon  the  streogtb 
of  the  information  fumlahed  by  the  adml*- 
slon  <tf  the  aforesaid  John  Gelaer  that  he 
never  did  owe  the  Savinga  Bank  of  Bock 
Hill.  S.  0..  more  than  98,100,  nor  J.  J.  Wea- 
«oat,  trustee,  more  than  9300,  and  from  the 
record  of  the  above-mentioned  mortgages  In 
the  office  of  the  reglateir  mesne  conveyance 
for  Yoiic  county,  in  the  state  of  South  Caro- 
lina, firmly  bellevea  and  chafes  that  the 
said  mortgages  to  the  Savings  Bank  of  Bode 
Hill,  and  to  J.  J.  Wescoat,  trustee,  each  be- 
ing In  the  sum  of  92,000  and  9400.  respective- 
ly, In  excess  of  the  amount  alleged  by  the 
said  John  Gelzer  to  have  been  actually  doe  at 
the  date  said  mortgages  w«»  executed,  were 
really  executed  for  no  other  purpose  than  to 
defeat,  delay,  hinder,  and  defraud  the  cred- 
itors of  tbe  said  John  Gelser,  and  particular- 
ly this  plaintiff.  Affiant  av^  further,  upon 
Information  furnished  by  the  said  John  Gel- 
zer, that  he  Is  continuing  his  business,  and  Is 
barely  making  enough  to  pay  expenses,  and 
Is  thereby  deleting  and  exhausting  the  only 
source  from  which  the  plaintiff  can  possibly 
realize  upon  their  debt,  and,  if  be  Is  suffered 
to  continue,  he  will  completdy  delay  and 
defeat  the  plaintiff  In  the  coUectlon  of  his 
debts,  now  past  due  and  owing.  Fourth. 
That  tbe  plaintiff  has  commenced  an  action 
against  tbe  defendant,  by  delivering  to  the 
sheriff  of  York  oounty,  the  summons  and 
complaint  In  the  f<H-egoing  action,  to  be  forth- 
with aerved.  Sworn  to  and  subscribed  be- 
fore me  this  5th  day  of  February,  18M. 
Charles  T.  Jenkins.  [U  8.]  W.  Brown 
WyUe^  C.  a  C  Pleas." 

G.  E.  Spencer,  for  appellant  Plnley  ft 
Brice  and  W.  B.  McOaw,  for  rei^ndent 

UcIVBR,  O.  J.  This  Is  an  appeal  ftom  an 
order  ot  Judge  Watts  rinsing  a  motion  to 
dissolve  an  attachment  The  motion  was 
based  upon  two  grounds:  (1)  That  the  at- 
taehmfflit  was  Irregularly  Issued;  (2)  that  tt 
was  buprovldentiy  issued;  and  the  same 
grounds  are  urged  In  support  of  this  appeaL 

The  first  question  turns  upon  the  Inqniiy 
whether  tbe  facts  stated  in  tbe  affidavit  upon 
which  the  application  was  based  were,  If  tme. 
sufficient  to  warrant  the  clerk  In  Issulof;  the 
attachment  The  statute  provides  that  a 
warrant  of  atachment  mi^  be  Issued  **wben- 
ever  it  shall  appear  by  affidavit  that  a  cause 
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of  action  exists  against  snch  defendantB 
•  •  •  and  aiat  the  defendant  •  •  •  has 
assigned,  disposed  of,  secreted,  or  to  a  boat 
to  assign,  dispose  of  or  secrete  any  of  lila 
or  Its  property"  with  Intent  to  dexraud  bis 
creditors.  So  that  the  practical  Inquiry  here 
Is-  whether  it  appears  by  the  affidavit  of 
Charles  T.  J^kins.  upon  wblcb  the  clerii  !&• 
sued  the  warrant  of  attachment,  that  a  cause 
of  action  against  the  defendant  exists,  anj 
that  arach  defendant  has  assigned,  disposed 
of,  or  secreted,  or  Is  about  to  asign,  dispose 
of,  or  secrete,  any  of  Us  property  with  Intent 
to  defraud  bis  creditors.  Witbout  setting 
forth  here  a  copy  of  this  affidavit,  whtcb, 
however,  should  be  incorporated  In  the  re- 
port of  this  cBae,  it  Is  snffldent  to  say  that. 
If  the  statements  contained  In  socb  affidavit 
are  tme,— and,  for  the  purposes  of  this  inqui- 
ry, they  must  be  so  taken,— tiiere  can  be  no 
doubt,  and  Indeed  It  is  not  questioned,  that  It 
does  appear  from  such  affidavit  tbac  a  cause 
of  action  against  the  defendant  does  exist; 
but  the  contention  on  the  part  of  the  appel- 
lant is  that  the  further  esaentiial  fact  that 
defendant  has  assigned  or  disposed  of  bis 
property  with  intent  to  defraud  his  creditors 
does  not  appear  from  said  affidavit  It  Is 
stated  in  the  affidavit  that  the  defendant  has 
already  disposed  of  a  very  large  portion  of 
bis  property  with  Intent  to  deftaud  his  cred- 
itors, particularly  the  plaintiffs,  by  giving 
mortgages,  four  in  number,  on  his  entire 
stock  ot  gtM>d8,  for  far  more  than  tb^  actu- 
al value,  the  particulars  of  which— datesi 
amounts,  maturl^,  and  when  recorded— are 
particularly  set  forth,  none  of  wbicSi,  cac^t 
the  last,  were  recorded  in  due  time;  which 
was  excuted  on  the  15th  of  Deconber,  1883, 
and  recorded  on  tlu  6tb  of  January,  1891; 
that  as  soon  as  affiant  as  one  of  the  oBlcen 
of  the  plaintiff  oHnpany.  learned  that  these 
mortgages  had  bem  executed,  to  wit,  on  the 
Sth  of  Fetvuary,  1884*  be  oUled  upon  defend- 
ant for  an  explanation  of  these  large  mort- 
gages covering  the  great  bulk  of  his  property, 
and  was  at  first  met  with  evasive  answers, 
but  finally  defendant  admitted  that  two  of 
these  mortgages  purported  to  secure  the  pay- 
ment of  amounts  much  greats  than  were 
really  due,  and  as  to  anothar  of  the  mort- 
gages, pniportlng  to  secure  the  payment  of 
the  amount  of  91,500,  defendant  declined  to 
give  any  information  or  explanation;  and 
affiant  further  avers,  upon  InformatloD  de- 
rived from  the  defendant  himself,  "that  he  Is 
continuing  his  business,  and  is  bar^y  mak- 
ing enough  to  pay  expenses,"  and  that  he  "Is 
thereby  dieting  and  exhausting  the  only 
source  from  which  the  plaintiffs  can  poB8it)ly 
realize  upim  their  debt,  and,  if  he  Is  suff^ed 
to  continue,  will  completely  delay  and  defeat 
the  plaintiffs  In  the  collection  of  their  debts 
now  past  due  and  owing."  These  facts,  thus 
briefly  outlined,  seem  to  us  sufficient  to 
make  it  appear  to  the  officer  issuing  the  war- 
rant of  attachment  that  there  was  a  fraudu- 
lent  intent  on  the  part  at  the  defendant  in 


making  these  mortgages.  But  in  the  argu- 
ment here  counsel  for  appellant  Intlnmtes  a 
doubt  whethw  a  mortgage  is  snch  an  as- 
signment or  disposition  of  property  as  is 
contemplated  by  the  attachment,  and,  thou^ 
not  presslBg  the  argument  upon  that  point, 
cites  the  case  of  Ivy  v.  Gaston,  21  S.  C.  583. 
It  will  be  seen,  however,  byireferoice  to  page 
588,  that  the  court  expressly  declined  to  con- 
sider the  question,  because  unnecessary  to 
the  decision  of  that  case.  We  must  say  that 
we  see  no  reason  wby  a  mnrtgage  of  persuial 
property,  after  condition  broken,  may  not  be 
regarded  as  an  assignment  or  disposition  at 
such  property,  within  the  purview  at  the  at- 
tachment law.  as  the  title  to  the  property 
then  iMUnes  to  and  Is  vesteil  In  the  mortgagee, 
and  Is  thereto  effectually  placed  b^ond  the 
reach  of  other  creditors,  for  the  manifest  ob- 
ject of  the  attiichment  law  was  to  reach  any 
case  In  which  a  debtor  undertakes,  fraudu- 
lently, to  place  his  proper^  beyond  the  reach 
of  his  creditors.  We  do  not  think  there  was 
any  error  on  the  part  of  the  drenit  judge  in 
refusing  the  motl«i  to  dissolve  the  attach- 
ment upon  the  ground  of  iiregnhwity. 

The  only  remaining  taiqulry  la  whether  the 
attachmmt  was  impnvldently  issned,  and, 
this  being  a  question  of  fact,  it  is  very  doubts 
fol.  to  say  the  least  <a  It.  whether  this  court 
can  take  jurlsdlctltm  .of  such  a  questtrai, 
since  the  case  of  Sharp  v.  Palmer,. 81  S.  O. 

10  S.  B.  96,  notwithstanding  what  has 
been  intimated,  though  not  decided,  in  the 
previous  case  of  Oiaussen  v.  BastarUng,  19 
S.  C.  515.  But.  even  if  we  had  ttB  power  to 
review  the  findings  of  fact  made  by  the  dr- 
enit Jndg^  we  think  Us  findings  are  sus- 
tained by  a  review  of  all  tbe  testimony  in 
the  case.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  affirmed. 


Ctt  a.  a  w) 
ORBBN  et  al.  V.  NIVBR  et  aL 
(Supreme  ConrC  of  South  Oarollna.    ManA  25» 
1885.) 

QmBTiira  Title— FABTtsa 
Tbe  United  States  is  a  necessary  partr 
to  an  action  to  remove  a  cloud  from  the  title  to 
landB,  the  right  of  recovery  in  which  depends  np- 
on  the  Talidity  of  a  goTernmentgrantof  the  lands 
to  a  negro,  pursuant  to  Act  Cong.  July  16,  1S66, 
for  the  relief  of  freedrnm,  etc.,  where  two  of 
the  questionB  iDTolved  and  necessary  to  a  com- 
plete determination  are  as  to  whether  the  man- 
ner in  which  tiie  certificate  of  sale  was  obtained 
did  not  render  It  void,  and  whether  such  convey- 
ance did  not  work  a  forfeiture  of  the  grantees 
rights  to  the  United  States  as  his  grantor. 

Appeal  from  common  pleas  drcutt  court  of 
Beaufort  county;  James  F,  Izlar,  Judge. 

Action  by  Laura  Grerai  and  others  against 
Christian  W.  Nlver  and  others  to  rranove 
an  alleged  cloud  from  the  title  to  certain 
lands.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.  Beveraed,  and  complaint 
dismissed  for  want  of  Jurisdiction. 

The  following  are  the  decree  and  excep- 
tions: 
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Decree. 

"Tbe  platntifEs,  aji  beira  at  law  of  one 
Adam  Qreen,  Sr.,  bring  this  actl(m  against 
tbe  defendants  to  remoTe  an  alleged  cloud 
from  tbeir  title  to  the  piece  or  parcel  of  land 
mentioned  and  described  in  the  complaint 
The  cause  of  action,  as  set  out  In  the  com- 
plaint, is  that  on  the  29th  day  of  March, 
LS72.  In  pursuance  of  an  act  of  congress  en- 
titled *An  act  to  continue  in  force  and  to 
amend  "An  act  to  establish  a  bureau  for  the 
relief  of  freedmen  and  refugees,"  and  for 
other  purposes,'  approved  Jnly  16,  1866,  and 
acts  amendatory  thereto,  the  piece  or  parcel 
of  land  described  In  the  complaint  was  sold 
and  conveyed  to  Adam  Green,  Sr.,  the  head 
of  a  family  of  the  African  race,  for  tbe  sum 
of  fifty  dollars,  and  that  a  certificate  of  tbe 
sale  was  delivered  to  said  Adam  Green,  Sr., 
who  became  sdsed  and  possessed  of  said 
premises  as  owner  In  fee  simple,  subject  to 
the  provisions  of  said  act;  that  said  Adam 
Qreen,  Sr.,  died  intestate  In  the  year  1881, 
leaving,  surviving  him,  as  his  heirs  at  law, 
his  children,  Pory  Green,  and  the  plaintlCts 
Adam  Green,  Jr..  William  Green,  Elsie  Green, 
and  Bacchus  Green;  that  Perry  Oreen  died 
intestate,  in  tbe  year  1882,  leaving,  surviving 
bim,  as  his  heirs  at  law,  bis  children,  the  in- 
fant plaintUEs, Laura  Green  and  Lydia  Green; 
that  Bacchus  Oreen,  on  the  18th  of  April, 
1892,  conveyed  to  At^m  Green,  In  fee  simple, 
all  his  undivided  interest  In  the  premises; 
that  tbe  plaintiffs  are  now  seised  and  are  in 
possession  of  said  premises  as  owno^  In  fee 
simple;  that  on  the  30th  day  of  March,  1872, 
tbe  said  Adam  Green,  Sr.,  was  an  illiterate 
negro,  unaccustomed  to  holding  property, 
and  Incapable  of  properly  attending  to  busi- 
ness and  of  alienating  said  premises;  and 
that  on  or  about  that  day  the  defendants 
Christian  W.  Niver  and  W.  H.  NIver,  as 
plaintiffs  are  informed  and  believe,  fraudu- 
lently took  advantage  of  tbe  Incapacity  of 
said  Adam  Oreen,  Sr.,  and  without  paying 
him  any  con^deratlon  therefor,  procured  bim 
to  sign,  seal,  and  deliver  a  certain  writing, 
which  apiKars  upon  Its  foce  to  be  a  deed, 
and  to  convey  said  premises  to  Christian  W. 
Nlverand  W.  H.  Niver,  in  consideration  of  one 

dollar;  and  that  said  deed  was  on  the  

day  of  April,  1872,  recorded  In  the  office  of 
the  register  of  mesne  conveyance  for  Beau- 
fort county,  and  the  defendant  Agnes  Nlv« 
claims  some  Interest  under  said  deed,  which 
Is  a  cloud  upon  the  title  of  the  plaintlCts  to 
said  premises.  It  may  be  well  to  state  here 
that,  since  tbe  commencement  of  this  action, 
tbe  said  Adam  Green,  Jr.,  has  died,  Intestate, 
leaving,  surviving  bim,  as  his  heirs  at  law, 
bis  widow,  Julia  Greai,  and  three  children, 
to  wit,  Margaret  Green.  Joseph  Green,  and 
Abram  Oreen,  Infants,  all  of  whom  are  In- 
fants nuder  tbe  age  of  fourteoi  years;  and 
that,  by  an  order  of  this  court  made  in  this 
cause,  William  Green  was  appointed  the 
guardian  ad  litem  of  Laura  and  Lydia  Green, 
In  the  place  and  stead  of  Adam  Green,  de- 


ceased; and  that  Julia  Green  and  her  Infaot 
children  were  substituted  as  j^intifFs  in  tbe 
actlw  In  tbe  place  and  stead  of  Adam  Oreen, 
Jr.,  deceased,  and  authorized  to  prosecute  tbe 
same,  without  prejudice  to  any  of  tbe  pro- 
ceedings already  had  in  tbe  cause.  The  tes- 
timony was  taken  and  reported  to  tbe  court 
by  S.  J.  Bamfleld,  the  clerk  of  this  court,  un- 
der and  by  virtue  of  an  order  made  for  that 
purpose. 

"A  complaint  of  this  nature  must  set  forth 
the  plaintiffs  title,  and  must  show  In  some 
way  that  the  defendant  Is  setting  up  a  cloud 
upon  It  *A  cloud  upon  a  title  is  a  title  or  In- 
cumbrance apparently  valid,  but  in  fact  in- 
valid.' In  Lick  V,  Ray,  43  Cal.  83,  It  was 
held  that  a  title  which,  if  asserted  by  action 
and  put  in  evidence,  would  compel  tbe  pro- 
duction of  defendant's  title  as  a  defense.  Is 
a  cloud  which  tbe  latt^  may  call  upon  equity 
to  remove.  To  tbe  same  effect  Is  our  own 
case  of  Ketchin  v.  McCarley,  26  S.  O.  7,  11 
S.  E.  1099.  In  order  to  maintain  the  actiou, 
the  plaintiff  must  have  possession,  unless  the 
title  Is  an  equitable  one,  Incapable  of  effectn- 
al  assertion  at  law,  or,  as  Is  beld  In  some  of 
the  states,  unless  the  land  Is  vacant  In  or^ 
der  that  the  plaintiff  may  recover,  be  must 
not  only  establish  his  title,  but  tbe  proof 
must  clearly  show  the  bostlllty  of  tbe  deed 
of  tbe  defendant  which  be  seeks  to  set  aside 
as  a  cloud  upon  his  title.  Tbe  plaintiffs  in 
tbe  present  action  have  set  forth  tbe  title  nn- 
da-  which  they  claim  to  be  the  owners  In  fee 
of  the  premises  described  in  tbe  complaint 
and  upon  which  they  contend  a  cloud  is  cast 
by  the  deed  made  by  Adam  Greoi,  Sr.,  to 
Christian  W.  Niver  and  W.  H.  NIver.  They 
have  also  alleged  possession  of  the  premises 
in  themselves  at  tbe  commencement  of  tbe 
action;  and  that  the  title  which  constitutes 
a  cloud,  while  apparently  valid  on  its  face,  is 
really  invalid.  These  facts,  upon  which  the 
controversy  mainly  depends,  are  denied,  and 
the  issues  thus  raised  constitute  the  impor- 
tant questions  to  be  considered  and  deter- 
mined. 

"The  question  of  possession  In  the  plaintiffs 
at  tbe  commencement  of  the  action,  I  think, 
has  been  fully  established.  While  there  may 
be  some  circumstances  connected  with  tbe 
manner  In  which  the  possession  was  ob- 
tained calculated  to  raise  a  suspicion  as  to 
its  fairness,  yet  tbe  testimony  satisfies  me 
that  there  was  no  fraud  or  deception  prac- 
ticed by  tbe  plaintiffs  in  gaining  possession 
of  said  premises.  Now.  as  to  the  title  of 
tho  plaintiffs  to  the  premises.  Have  they  es- 
tablished any  title  to  these  premises?  This 
fact  Is  put  in  issue,  and,  before  they  can  ob- 
tain the  relief  demanded,  they  must  show  ti- 
tle In  themselves.  To  do  this,  they  have  at- 
tempted to  show  the  Invalidity  of  the  deed 
executed  by  their  ancestor  to  Christian  W. 
Niver  and  W.  H.  Niver.  This  deed  is  at- 
tacked on  two  grounds:  First  that  It  was 
fraudulently  obtained;  secondly,  that  It  Is 
void  by  reason  of  tbe  fact  that  It  was  made 
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in  TiolaUon  of  the  prorlsIODs  of  the  act  of 
congress  entitled  *An  act  for  the  colleeUon  of 
direct  taxes  In  bisarrectlonary  districts  with- 
in the  United  States,  and  for  other  pur- 
poses,* approved  June  7, 1862,  and  of  the  acts 
amendatfnry  at  the  same,  approved  Febmary 
6,  1863,  and  Uandi  8,  1805,  and  of  the  act 
entitled  'An  act  to  contlnne  tn  force  and  to 
amend  "An  act  to  establish  a  bureau  for  the 
relief  of  freedmen  and  refngees,"  and  for  oth- 
er purposes,'  attested  SvHj  19,  1866,  among 
-which  It  is  provided  that  the  lands  sold  in 
compliance  with  the  prorlslms  thereof  ^B^aU 
not  be  alienated  by  their  purchasers  within 
six  years*  tram  and  after  the  passage  of  the 
last-mentioned  act. 

"The  first  ground  may  be  dismissed  with 
very  few  words.  Hie  testimony,  in  my  opin- 
ion, falls  to  establish  the  allegations  of  fraud 
and  nndne  advantage  charged  against  the  de- 
fendants Ohrlstlan  W.  Mver  and  W.  H.  Nlver 
In  the  complaint  It  seems  to  me,  from  the 
testimony,  that  the  transaction  between  the 
Nirers  and  Adam  Oreen,  Sr.,  was  nothing 
more  than  an  attempt  on  tbo  part  of  the  paiv 
ties  to  evade  the  provisions  of  the  acts  of 
congress  in  regard  to  the  sale  of  the  landfl  tn 
questlcsL  The  Nlrers  were  anxious  to  ob- 
tain the  title  to  these  lands.  They  knew  that 
unds  the  provirions  of  said  aces,  tbese 
lands  could  only  be  sold  to  *head8  of  families 
of  the  African  race.*  They  therefore  fur- 
nished Adam  Green,  Sr.,  with  the  money  to 
purchase  said  lands  (he  behig  the  head  of  a 
family  of  the  African  race,  and  entitled  un- 
der said  acts  to  purchase),  with  the  under- 
standing that  he  would,  upon  obtaining  tbe 
certificate  of  sale,  convey  the  same  to  them. 
This  the  said  Adam  Green,  Sr.,  in  pursuance 
of  the  understanding  between  himself  and 
the  Nivers,  did.  Admit  that  this  was  la 
fraud  of  the  government  regulations  as  to  the 
sale  of  these  lands,  and  that  no  resulting 
trast  could  be  raised  out  of  such  transac- 
tion in  favor  of  tbe  NIt^.  How  does  this 
help  the  plainti^?  If  a  contest  had  arisen 
betwera  the  Nlvers  and  Adam  Green,  Sr., 
before  his  conveyance  to  them,  growing  out 
of  the  purchase,  there  might  have  been  some 
force  in  the  position.  But  Adam  Green,  Ht., 
saw  proper,  after  obtaining  the  certificate  of 
sale,  to  convey  these  lands.  In  pursnauce  of 
his  agreement  and  understanding,  to  toe 
NtTOs;  and  this,  it  seems  to  me,  disposes 
of  the  Question  of  resulting  trust  The  pres- 
ent action  is  not  one  of  the  Nlvers  against 
Adam  Green,  Sr.,  to  enforce  a  resulting  trust 
in  relation  to  these  lands  by  reason  of  their 
having  furnished  the  money  to  Adam  Green, 
Sr.,  to  purchase  the  same,  and  he  having  tak- 
en title  thereto  in  his  own  name.  I  am  fully 
aware  that  equity  will  not  enfwce  a  trust  cre- 
ated for  an  Illegal  and  fraudulent  purpose, 
and  that  a  resulting  trust  will  not  he  raised 
or  enforced  in  cootrav«ition  of  public  policy 
or  the  provisions  of  a  statute.  But  as  I  con- 
sider It  the  case  now  under  consideration 
does  not  foil  within  these  well  known  and  es- 


tablished prindples.  U  the  transaction  be^ 
tween  Adam  Oreen,  Sr.,  and  the  Nlvem  was 
a  fraud  on  the  goremment,  from  the  foot  that 
it  was  in  violation  of  the  spirit  of  the  acts 
of  congress  above  mentioned  and  of  the  gov- 
emmoit  regulations  in  regard  to  the  sale 
and  disposition  of  these  lands,  and  vended 
the  wiuHe  transaction  null  and  void,  It  must 
follow  that  Adam  Oreen,  Sr.,  obtained  no 
tltte  by  tbe  cwtlflcate  of  sale,  which,  even  by 
a  valid  conveyance,  could  be  transferred  to 
the  Nlvers,  or  which.  In  case  he  made  no 
▼alid  sale  to  the  Nlvera.  could  descrad  to  his 
hebrs.  If  tbe  transaction  between  Adam 
Oreen,  Sr.,  and  the  Nlrras  was  void  by  rea- 
son of  the  fraud  perpetrated  on  the  govern- 
ment, then  the  c^tlflcate  of  sale  conferred 
no  title  on  Adam  Orem,  Sr.,  and  the  plaln- 
tUt  can  dalm  no  title  to  the  premises  thwe- 
under.  If  the  for^rolng  oonclnslons  are  cor- 
rect It  follows  'that  the  plaintiffs  have  Kill- 
ed to  establish  titie  to  the  pronlses,  or  an 
Intwest  in  the  same  which  would  warrant 
the  court  of  equity  In  granting  the  relief 
demanded. 

"I  might  well  atop  here.  But  it  may  not 
be  amiss  to  conaldo:  the  other  ground  on 
which  the  idalntiffs  mainly  rely.  For  the 
soke  of  the  discussion,  let  It  be  admitted 
that  there  was  no  fraud  practiced  on  tiie 
govonment  in  obtaining  the  c^lficate  of 
sale,  and  that  tbe  transaction  up  to  this  pomt 
was  not  only  regular,  but  bona  fflde.  Can 
this  better  the  condition  of  the  plaintiffs, 
and  Invest  them  with  safflcl«it  tltie  to  main- 
tain this  action?  The  sale  to  Adam  Green, 
Sr.,  by  the  government  of  the  United  States, 
was  made  at  private  sale  for  cash.  The  cer- 
tificate of  sale  bears  date  the  '^ana  day  of 
Mlarch,  1872.  The  habendum  clause  of  the 
certificate  reads  as  follows:  'To  have  and  to 
bold  tbe  same  to  him,  his  heirs  aud  assigns, 
subject  to  all  the  provisions  of  tbe  aforesaid 
acts,  among  which  It  is  provided  that  the 
said  Adam  Oreen,  Sr.,  or  his  heirs,  shall  not 
alienate  the  aforesaid  tract  or  parcel  of  land 
within  six  years  from  and  after  the  16th  day 
of  July,  1866.'  On  the  90th  of  March,  1872, 
the  day  following  the  date  of  the  certificate, 
and  within  six  years  from  tiie  16th  of  July, 
1866,  Adam  Green.  Sr.,  conveyed  the  said 
tract  or  parcel  of  land  to  Christian  W.  Ntver 
and  W.  H.  Ntver  In  fee  simple.  The  question 
presented  by  this  state  of  facts  is:  Was  the 
restraint  on  alienation  contained  In  the  cer- 
tificate of  sale  to  Adam  C^een,  Sr.,  of  such 
validity  as  to  render  the  conveyance  made 
by  blm  to  Christian  W.  Niver  and  W.  H. 
Nlver  invalid,  and  at  the  same  time  not 
affect  in  any  degree  the  conveyance  to  Adam 
Green,  Sr.,  from  the  govemm^t  of  the  Unit- 
ed States? 

"In  considering  this  question,  it  Is  neoe»- 
sary  to  recall  the  status  of  tbe  freedmen  In 
the  South  at  the  time  the  act  of  congress  of 
the  16th  of  July,  1866,  was  passed,  and  their 
status  at  the  time  the  land  in  question  was 
purchased  by  Adam  Greoit  Sr.  The  owtifi> 
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cate  of  purchase  lasuied  to  Adam  Green,  Sr., 
by  the  United  States  for  this  tract  or  parcel 
of  land,  has  been  treated  throughout  the  ar- 
gUQieut  hy  the  attorneys  as  being  as  bind- 
ing and  raUd  as  a  patent,  and  for  the  pur- 
pose of  this  discussion  I  shall  so  treat  It  At 
the  time  the  act  of  congress  of  July  IC, 
1866,  was  passed,  the  freedmen  of  the  South 
were  the  'wards  of  the  uatlon.'  Relying  up- 
on the  kindness  and  power  of  the  United 
States  gOTemment.  the  freedmen  looked  to 
It  for  care  and  protection;  and,  as  such 
wards,  they  were  entitled  to  receive  from  the 
government  that  care  and  protection  which 
is  due  from  a  guardian  to  a  ward.  With  the 
view  of  protecting  these  wards  of  the  nation 
from  the  superior  capacity  of  their  more  In- 
telligent  neighbors,  and  of  preventing  them 
from  being  wronged  in  contracts  fgr  sale  of 
the  lands  acquired  by  them  from  the  govern- 
ment,  a  restraint  on  alienation  for  a  limited 
period  was  imposed  by  the  government.  At 
this  time  the  provision  was  doubtless  valid. 
It  was  certainly  wise  and  proper.  The  four- 
teenth amendment  to  the  constitution  of  the 
United  States  became  a  part  of  the  constitu- 
tion In  July,  1868.  By  this  amendment  the 
freedmen  became  citizens  of  the  United 
States  and  of  the  states  in  which  they  resid- 
ed. The  relation  which  bad  theretofore  ex- 
isted between  the  United  States  government 
and  the  freedmen  was,  by  the  adoption  of  the 
fourteenth  amendment  to  the  constitution, 
broken  up,  and  a  newer  and  higher  relation 
was  formed.  The  freedmen  after  July,  18ti8, 
were  no  longer  the  wards  of  the  nation. 
Their  status  had  changed  from  that  of  a 
ward  of  the  nation  to  that  of  a  citizen  ot  the 
United  States  and  of  the  state  in  which  they 
resided.  As  citizens,  the  freedmen  were  en- 
titled to  all  the  privileges  and  Immunities  of 
other  cItUEens.  Every  civil  and  political  right 
belonging  to  other  citizens  of  the  United 
States  and  of  the  state  In  which  the  freed- 
men resided  was  by  this  amendment  to  be 
enjoyed  by  them.  Like  other  citizens,  they 
were  invested  with  the  power  to  acQuire, 
hold,  and  enjoy  property,  and  to  devise,  con- 
vey, and  dispose  of  the  same. 

"Now,  when  Adam  Green,  Sr.,  purchased 
the  land  in  question,  and  received  the  certltl- 
cate  of  purchase,  he  was  not  a  ward  of  the 
nation,  but  a  citizen  of  the  United  States  and 
this  state.  The  title  which  be  acquired  was 
a  title  in  fee.  It  Is  true  that  there  was  In 
the  certificate  of  purchase  a  restraint  against 
alienation  by  him  within  six  years  from  the 
16th  day  of  July,  1866;  but  the  reason  for 
the  condition  had  ceased  long  before  be  be- 
came the  purchaser.  If  the  view  for  which  I 
contend  be  correct,  then  wherein  does  this 
case  differ  from  a  case  where  the  fee  is  con- 
veyed to  any  other  citizen  clogRcd  with  a  re- 
straint on  alienation  within  a  limited  period? 
It  is  against  the  policy  of  the  law  to  allow 
restraints  to  be  imposed  on  the  alienation  of 
an  estate  In  fee.  One  cannot,  I  apprehend, 
create  an  estate  In  tee,  and  derive  the  ten- 


ant of  those  essential  righia  which  the  law 
annexes  to  such  an  estate.  The  law  Is 
against  such  restraints,  however  limited  as 
to  time.  Gray,  Eestr.  Allen.  Prop.  H  8,  13, 
23,  64.  The  mere  fact  that  the  grantor  here 
was  the  United  States  ought  not  to  change 
the  rule.  The  sale  was  for  cash,  to  a  citizen, 
and  In  fee  simple.  Under  the  circumstan- 
ces, I  fall  to  see  how  the  conveyance  by 
Adam  Green,  Sr.,  to  the  Nivers,  can  be  held 
Invalid,  being  otherwise  free  from  attack. 
The  fee  being  In  him,  the  restraint  Imposed 
against  alienation  was  void.  Again,  it  does 
seem  to  me  that  even  if  the  condition  against 
alienation  was  valid,  the  United  States,  as 
grantor,  alone  had  the  right,  upon  breach  of 
the  condition,  to  take  advantage  of  it,  and 
enter  and  take  possession.  Certainly  these 
plaintiffs  cannot  take  advantage  of  the 
breach  of  the  condition  tf  any  has  been  com- 
mitted by  their  ancestor  in  making  the  con- 
veyance to  the  Klvers.  The  plaintiffs  have 
failed  to  establish  a  title  In  themselves,  and 
are  therefore  not  entitled  to  obtain  from  tlie 
court  the  relief  demanded  In  the  complaint. 
It  Is  therefore  ordered,  adjudged,  and  decreed 
that  the  complaint  be,  and  the  same  la  here- 
by, dlsmlBsed,  with  costs." 

Exceptions. 

"That  hts  honor,  the  presiding  judge,  erred 

(1)  in  holding  and  concluding  that  the  plain- 
tiffs failed  to  establish  title  In  themselves; 

(2)  in  holding  and  concluding  that  Adam 
Green,  Sr.,  obtained  no  title  by  the  certlfl- 
cate  of  sale,  which,  even  by  a  valid  convey- 
ance, could  be  transferred  to  the  Nivers,  or 
which,  in  case  he  made  no  valid  sate  to  the 
Nivers,  could  descend  to  his  heirs;  (3)  In 
holding  that  the  fact  that  the  Nivers  for- 
nlshed  the  purchase  money  to  Adam  Green, 
Sr.,  to  purchase  the  land,  and  then  convey 
to  them,  in  order  to  defeat  the  Intention  of 
the  acts  of  congress,  and  in  violation  of  the 
spirit  of  said  acts  to  evade  the  provisions 
of  the  acts  of  congress  In  regard  to  the  sale 
of  the  lands  In  question,  rendered  the  sale 
from  the  government  to  said  Adam  Green 
null,  void,  and  Inoperative  to  convey  or  vest 
title  In  said  Adam  Green,  Sr.;  (4)  in  holding 
that  the  restraint  on  alienation  contained  In 
the  act  of  congress  entitled  'An  act  to  con- 
tinue In  force  and  to  amend  "An  act  to  estab- 
lish a  bureau  for  tlie  relief  of  freedmen  and 
refugees,"  and  for  other  purposes,*  approved 
July  16.  1866,  was  abrogated  and  repealed 
by  the  adoption  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States:  <5> 
in  holding  that  the  restraint  on  alienation 
contained  In  said  act  of  congress,  as  recited  In 
the  certificate  of  sale  issued  to  Adam  Green, 
Sr.,  was  not  of  such  validity  as  to  render  the 
deed  of  conveyance  executed  by  Adam  Green, 
Sr.,  to  (X  W.  and  W.  H.  NlTer  invalid; 

in  holding  that  the  restraint  on  altenation.  re- 
cited In  the  certiOcate,  constituted  a  condi- 
tion sutraequent,  for  the  breach  of  which  by 
the  plalntlllB'  ancoitor  they  conid  not  take 
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advantage,  enter  and  take  posseflslon:  (7)  in 
not  boldiog  and  concluding  that  tbe  said 
deed  from  Adam  Green,  Sr,  to  the  said 
Nlvera  waa  absolutel7  void  in  fact,  while  up- 
on its  face  it  is  valid,  and  constitutes  a 
cloud  upon  plain^JfFs'  title." 

W.  H.  Townsend,  for  aniellants.  Thoa. 
Talblrd,  for  respondents. 

GABY,  J.  Tbla  Is  an  acUon  commenced 
May  2,  1802,  the  plaintiffs,  who  are  the 
heirs  at  law  of  Adam  Orerai,  Sr.,  who  died 
intestate,  in  the  year  1881,  to  remove  an  al- 
ibied doud  opon  their  title  to  a  piece  of  land 
described  in  tia  complaint,  and  sitmite  in 
Beaufort  county.  The  action  was  tried  be- 
Awe  bis  honor,  J.  F.  ladar,  presiding  Judge,  at 
the  September,  1868,  twm  of  the  court  of 
common  pleas  for  Beaufwt  county.  It  Is 
stated  In  the  case  that  the  only  Cacts,  other 
than  tiuMe  found  in  the  decree  of  the  drcuit 
Judge,  necesaary  to  Imve  before  the  court  on 
the  hearing  of  tlils  appeal  are:  That  on 
March  29,  1872,  In  pursuance  of  the  act 
of  congTeBs  entitled  "An  act  to  continue  In 
force  and  to  amend  *An  act  to  establish  a 
bnreau  for  the  relief  ot  freedmen  and  refu- 
gees,' and  for  other  purposes,"  approved  July 
16, 1866,  and  the  acts  amendatory  thereto,  the 
land  described  In  the  complaint,  which  was 
tlie  fonperty  of  the  United  States,  purchased 
by  them  under  the  direct-tax  acts  of  con- 
gress, was  sold  and  conveyed  to  Adam  Oreen, 
Sr.,  tbe  head  of  a  family  of  the  African  race, 
for  the  sum  of  fOO,  and  a  certiflcate  of  sale 
was  delivered  to  said  Adam  Gte&i,  Sr.  This 
certiflcate  Is  dated  29tii  of  March,  1872,  and 
the  habendum  clause  Is  recited  In  the  decree. 
On  the  30th  of  March,  1872,  said  Adam  Oreen, 
Sr.,  executed  his  deed,  In  due  and  regular 
form,  puzpwting  to  omvey,  for  valuable  con- 
sideration, the  said  land  to  the  defendants 
G.  W.  Klver  and  W.  H.  NIver,  which  deed 
was  recorded  In  B.  M.  0.  of&ce  for  said  coun- 
ty in  April,  1872,  and  under  which  the  de- 
fendants claim,  and  which  the  plaintiffs  are 
seeking  to  set  aside  In  this  action.  The  oth- 
er facta  are  stated  in  the  decree  of  the  pre- 
siding Judge,  which,  together  with  the  ex- 
c^ittons,  will  accompany  the  report  of  the 
case. 

Section  143  of  the  Code  provides  that  the 
court  may  determine  any  controversy  be- 
tween the  parties  before  it  when  It  can  be 
done  without  prejudice  to  tbe  rights  of  oth- 
ers, or  by  saving  their  rights;  but,  when  a 
complete  determination  of  the  controversy 
cannot  be  had  without  tbe  presence  of  other 
parties,  the  court  must  cause  them  to  be 
brought  in.  It  appears  In  the  proceedings 
herein  that  the  United  States  is  an  Indispen- 
sable party,  In  order  to  tiave  a  complete  de- 
termination of  two  questions  arising  out  of 
this  controversy:  (1)  Whether  or  not  the 
manner  in  which  the  certificate  of  sale  was 
obtained  did  not  render  it  null  and  void;  (2) 
whether  the  conveyance  of  the  property  by 
Adam  Green,  Sr.,  did  not  work  a  forfeiture 
of  his  rights,  which  Inured  to  the  benefit  of 


his  grantor,  the  United  States.  ThU  objec- 
tion may  be  raised  at  any  time,  and  is  Juris- 
dictional In  Its  nature.  In  the  case  of  Lowry 
V.  Thompson,  25  S.  C.  416.  1  S.  B.  141,  such 
objection  was  interposed  by  the  8iq>reme 
court  during  the  argument  of  the  case  in  that 
court,  and  was  sustained.  The  case  of  Co- 
lumbia Water-Power  Go.  v.  Columbia  Electric 
Street  BaUway,  Light  &  Power  Co.,  20  S.  B 
1002.  which  has  Just  been  decided  by  thto 
court,  dlscnasea  this  questim  at  length,  and 
Is  authority  for  the  cmdnslons  at  which  we 
have  arrived  In  this  case. 

It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  complaint  be  dismissed,  for 
want  of  Jurisdiction,  without  prejudice  as  to 
the  merits  of  the  action. 

McIYEB,  G.  X  I  concur  in  what  I  nndov 
stand  to  be  the  practical  result  of  this  Judg- 
moit,  to  wit,  the  dlsndssal  ot  the  complaint 
I  prefor,  however,  to  rest  my  concludon  upon 
the  grounds  taken  in  the  circuit  decree,  rather 
than  upon  the  question  of  Jurisdiction,  inas- 
much as  I  luve  some  doubts  «i  that  point, 
and  tile  question  of  Jurisdiction  was  not  ai^ 
gued  at  the  hearing;  for,  although  that  ques- 
tion m^  be  raised  at  any  time,  even  in  this 
court,  I  think  it  would  be  better  that  the  par- 
ties should  be  first  heard  upon  the  question 
b^ore  it  Is  made  the  bads  of  the  detdslon. 
In  addition  to  the  views  presoited  by  the  dx^ 
cult  Judge,  it  seems  to  me  that  the  posltlom 
taktti  by  connsd  for  respcmdents-Hhat  tbe 
plaintiffs,  as  heirs  at  law  of  Adam  Green,  Sr., 
are  now  estopped  from  questioning  his  right 
to  ooavey-^s  well  taken;  for  even  cmcedlng, 
what  I  am  not  to  be  understood  as  admitting, 
that  the  restraint  up<m  his  right  to  convey 
for  a  limited  time,  contained  in  his  certificate 
of  purchase,  did  have  the  effect  of  preventing 
him  from  exercising  such  right  at  the  time 
he  made  the  deed  to  the  defendants,  yet,  np- 
on  the  expiration  oC  the  time  so  limited,  his 
right  to  convey  could  not  be  disputed,  and 
both  he  and  his  hdrs  would  be  estopped  from 
now  disputing  the  validly  of  the  conveyance 
previously  made,  upon  the  principle  that  one 
who  conveys  land  to  which  he  has  no  titie  at 
the  time,  and  no  right  to  convey,  but  subse- 
quenUy  acquires  a  good  title,  is  estopped 
from  disputing  his  previous  conveyance. 
This  position  Is  sustained  by  the  cases  dted 
by  counsel  for  respondent,  Tan  Rraissdaer  v. 
K^mey,  11  How.  207,  and  Jenkins  v.  Gol- 
iard,  145  U.  S.  540,  12  Sup.  Ct.  868,  to  which 
may  be  added  the  cases  of  Lessee  of  French 
V.  Spencer.  21  How.  228;  Irvine  v.  Irvine,  9 
Wall.  617;  Myers  v.  Croft,  13  Wall.  291;  and 
U.  S.  V,  California  &  O.  Land  Co..  148  U.  B. 
31,  13  Sup.  Ct  458;  as  well  as  our  own 
cases  of  Craig  v.  Reedtf,  3  McCoM,  411; 
Harrin  v.  Hodge,  Dud.  (S.  C.)  25.  recognized 
In  Starke  v.  Harrison.  5  Rich.  Law,  7  (though 
in  the  case  last  cited  the  doctrine  was  not  ap- 
plied because  there  was  no  warranty  In  the 
sheriff's  deed);  Lamar  v.  Simpson.  1  Rich, 
£q.  71;  and  Wingo  v.  Parker.  19  a  0. 16. 
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IflLHOnS  et  al.  t.  SALT^T  et  al.i 
(Sapreme  Oonrt  of  Soutb  Carolina.  March  21, 
1863.) 

FBAVDtII.B:tT  COSTBICT— ENFOKOEIfBHT  IK  EqUITI 
— SPBOiriO  PbRPOBXAXCE— AHEHDmEKT 

OF  Complaint, 

1.  The  heirs  of  an  insolvent  intestate  agreed 
with  bis  widow,  who  held  a  judgment  against 
him,  that  the  land  composing  the  estate  uiould 
be  sold  to  satisfy  the  judgment,  and  that  one 
of  the  heirs  ahonld  buy  it  in  for  the  others 
(without,  however,  paring  an;  of  the  price  hid), 
in  trust  to  support  the  widow,  and  upon  her 
dt'ath  to  distribute  it  among  the  ht^irs.  In  pni^ 
suance  thereof,  an  heir  bought  the  land,  and, 
by  rq)reBenting  that  he  was  acting  for  the  in- 
testate's  family,  secured  it  at  much  lesa  than  its 
market  raJu^,  and  took  possession.  Heid  that, 
upon  the  widow's  death,  the  heir  in  possession 
conld  not  be  compelled  to  perform  the  agree- 
ment to  coDT^,  It  being  in  frand  of  the  intes- 
tate's creditors. 

2.  Where  heirs  make  an  illegal  contract  re- 
garding the  estate,  and  one  of  them  afterward 
dips,  me  fact  that  a  child  of  the  deceased  heir, 
claiming  by  xepresentation,  is  a  minor,  gives  him 
no  greater  liffitB  aa  to  the  enforcement  of  tiie 
contract  than  the  htit  himself  would  have  were 
he  living. 

3.  The  complaint  set  np  a  contract  between 
the  heirs  of  an  Insolvent  intestate  wtiich  was  in 
frand  of  Ills  creditors,  whereby  defendant  heirs 
obtained  certain  of  the  estate  which  they  agreed 
to  convey  to  the  plaintiff  heirs,  and  alleged  that 
plaintiffs  and  defendants  were  tenants  in  com- 
mon  of  said  estate,  and  prayed  an  enforcement 
of  the  contract  and  a  partition.  SM  that,  such 
tenancy  being  under  a  void  agreement,  the  alle- 
gation of  it  did  not  entitle  plaintiffs  to  relief. 

4.  A  motion  to  amend  a  complaint  first  made 
npon  the  hearing  of  exceptions  to  the  master's 
report  sastalning  a  demurrer  to  the  complaint, 
cannot  be  conaldsed. 

Appeal  from  commoa  pleaa  drcolt  court  of 
Omngebnrg  connty;  Ernest  Gary,  Judge. 

Action  by  Garollne  A.  HllhouB  and  others 
against  J.  Blartin  SiUly  and  others  to  en- 
force a  cMitract,  and  for  a  partitl«i  of  land. 
Judgment  for  defendants,  and  plalntlfts  ap- 
peal. AiUrmed. 

Glaze  &  Herbert,  for  appellants.  Hender- 
son Bros.,  for  respondents.  P.  T.  Hlldec^ 
brand,  for  Infant  respondents. 

McIVER,  O.  J.  The  controversy  present- 
ed for  the  determhiatl<m  of  the  court  In  this 
case,  arises  upon  a  demurrer  to  the  com- 
plaint, upon  the  ground  tbat  the  foots  therein 
stated  ar«  not  BUfflcl«it  to  constitute  a  cause 
of  action.  The  case  was  referred  to  tbe 
master  to  hear  and  determine  all  of  the  Is- 
sues therein;  and  at  tbe  first  reference,  be- 
fore any  testIm<Hiy  was  offered,  the  defend- 
ants interposed  a  .demurrer,  based  upon  the 
several  grounds  stated  in  the  master's  re- 
port, all  of  wblcb  were  overruled,  except 
the  fourth,  to  wit,  that  the  contract  was 
an  Illegal  one,  and  In  fraud  of  tbe  rights  of 
others,  and  therefore  win  not  be  enforced 
**tn  a  court  of  equity,"  which  was  sustained; 
and  tbe  master  reported  accoi-dlngly.  To 
this  report  plaintiffs  excepted,  and  the  cose 
came  before  the  Honorable  Ernest  Gary, 
jiidge  of  the  Fifth  circuit,  who  overruled  all 
of  the.  exceptions,  and  rendered  Judgment 
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conflrmlng  the  report  of  the  master.  In  bis 
order  rendering  this  Judgment  bis  honor 
says:  "At  the  hearing  of  the  case,  the  plain- 
tiffs asked  leave  to  amend  the  cranplaint  by 
striking  from  the  fourth  paragraph  tlwreof 
the  words  *numerouB  creditors,'  and  Insert* 
Ing  In  lieu  thereof  the  words  'Ann  G.  Sally/ 
and  by  adding  to  paragraph  sevea  of  tbe 
said  complaint  tbe  words:  'And  said  repre- 
sfflitatlons  were  made  without  any  anttaor* 
Ity,  and  solely  upon  their  own  responslbll- 
1^.'  This  motion  Is  refused,  for  tbe  reason 
that  there  Is  nothing  to  amend,  and,  evea. 
If  allowed,  the  amendmrat  would  not  cure 
tbe  defects  In  tbe  complaint**  From  this 
Judgment  plaintiffs  appealed,  upon  tbe  sev- 
eral grounds  set  out  In  the  record;  and  de- 
fendants, according  to  the  proper  pracUce, 
gave  notice  that,  at  the  hearing,  they  would 
contend  that  tbe  Judgment  of  Judge  Gary 
should  be  sustained  up<m  other  grounds  like- 
wise set  out  In  the  record. 

Our  first  Inquiry  obviously  Is,  what  are 
tbe  allegations  of  the  complaint?  That  pa- 
per Is  too  long  fmr  Insertion  ber&  We  will, 
bowevra-,  proceed  to  state  substantially  what 
we  understand  to  be  the  facts  ther^  star- 
ed and  the  relief  d«nanded:  First  That 
one  John  A.  Sally  departed  this  life  some 
time  m  the  year  1S70,  Intestate,  bebig  seised 
and  possessed,  at  tiie  time  of  his  death,  <tf 
certain  real  estate  described  In  the  eras* 
plaint  Second.  That  piior  to  his  death, 
said  John  A.  Sally  confessed  a  Judgment  In 
favor  of  certain  persons  named,  for  the 
sum  of  flO.000,  and  that  thereafter  sold 
Judgment  was  duly  assigned,  for  value,  to 
Mrs.  Ann  C.  Sally,  tbe  wife  of  tbe  said 
John  A.  Sally;  but  whether  this  assign- 
ment was  made  before  or  after  his  deatli 
does  not  distinctly  appear,  though  we  Infer 
from  tbe  ordw  In  which  the  statements  ap- 
pear In  tbe  complabit  tbat  It  was  before  his 
death;  but  we  may  say  that  we  do  not  see 
tbat  this  is  material.  Third.  The  comiilalnt 
sets  forth  the  nam»  of  tbe  heirs  whom  the 
sold  John  A.  Sally  left  surviving  him.  and 
goes  on  to  state  tbe  names  ot  those  who 
succeeded  to  the  estates  of  such  of  the  heirs 
as  have  since  died.  Fourth.  In  tbe  fourth 
paragraph  of  tbe  ccmiplaint  tbe  allegations 
of  the  complaint  are  as  follows:  "That  tbe 
said  John  A.  Sally,  at  the  time  of  bis  death, 
was  largely  Indebted  to  numerous  creditors, 
and  was  totally  Insolvent  and  his  said  heirs 
at  law  found  that  It  was  necessary  aft»r  his 
death  that  all  of  his  property,  both  real  and 
person^,  should  be  sold,  and  applied  to  tbe 
payment  and  satisfaction  of  his  debts  and 

ilablimes.**  Fifth.  That  on  the    day 

of  ^  A.  D.  1871,  tbe  heira  at  law  ot 

said  John  A.  Solly  held  a  meeting  'for  the 
purpose  of  coming  to  an  agreement  In  refer- 
ence to  the  sale  of  the  estates  of  the  said 
John  A.  Sally,  deceased;  that  It  was  then 
and  there  agreed  by  iCnd  between  the  said 
heirs  at  law.  Including  tbe  widow,  Ann  C 
Sally,  and  J.  George  H.  Sally  and  J.  MorUn 

886." 
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Satly  belns  present  and  parties  to  the  aaXA 
agreement,  that  all  of  the  real  estate  of 
wh\tb  the  sard  John  A.  Sally  died  sdsed 
and  possessed,  and  ber^before  mentioned 
and  deswlbed,  should  be  sold  nnder  the 
Joc^rment  In  favor  of  John  F.  and  Hmry 
Hartsoff,  executors,  th^  held  by  the  said 
Ann  G.  Sally,  and  that  the  real  estate  should 
be  bid  In  by  one  or  more  of  the  said  htAn  at 
law  as  the  agent  for  all  of  said  h^ra,  and 
that  the  said  lands  sbonld  be  held  by  them 
In  trust  for  the  support  of  their  mother,  the 
said  Ann  G.  Sally,  for  uid  during  the  term 
of  her  natural  life,  and  at  her  death  to  be 
divided  amongst  all  the  heirs  at  law  of  the 
said  John  A.  Sally  and  Ann  G.  Bally,  share 
and  share  alike,  according  to  law  and  the 
statute  of  dlstributlrais,  the  child  or  chO- 
dren  of  deceased  children  to  tak^  by  rep* 
reaentatltxi,  the  parent's  share."  Sixth. 
That,  in  accordance  with  the  said  agree* 
menl^  the  said  lands  were  sold,  under  said 
Judgmmt,  some  time  in  the  year  1871,  and 
tracts  NcM.  1,  4,  and  5  were  bid  In  by  the 
said  J.  George  H.  Sally,  tract  No.  2  by  the 
plaintiff  B.  Adeline  Price,  and  tract  Na  8 
by  J.  Martin  Sally,  me  of  the  defendants. 
Seventh.  The  seventh  paragraph  of  the  com- 
plaint reads  as  follows:  "That  the  said 
lands  were  bought  in  br  the  said  parties 
as  the  ag«itB  and  r^iresentatlves  of  all  of 
said  heirs  at  law,  acting  under  said  agree- 
ment with  them;  that  by  reason  thereof, 
and  by  holding  themselves  out  as  represent- 
ing and  bidding  for  the  widow  and  family 
under  said  agreement,  th^  were  enabled 
to  bid  off  the  property  at  a  very  low  iffice, 
and  very  much  less  than  Its  actual  maifeet 
value;  that,  under  said  agreement,  the  said 
parties  were  not  required  to  pay  any  portion 
of  the  purchase  money  bid  for  the  said  lands, 
and  they  did  not  pay  any  portion  thereof, 
but  took,  possession  of  said  lands  and  con- 
tinned  to  hold  the  same  under  the  trusts  im- 
posed thereon,  for  the  benefit  and  support 
of  the  said  Ann  G.  Sally  during  her  lifetime, 
rendering  to  her  the  rents,  issues,  and  profits 
arising  therefrom."  Eighth.  That  the  said 
Ann  C.  Sally  departed  this  life,  Intestate, 
prior  to  the  commencement  of  this  action, 
leaving,  as  her  heirs  at  law  and  distributees, 
the  i>ersoDs  named  in  the  complaint  Ninth, 
'iliat.  since  the  death  of  the  said  Ann  G. 
sally,  the  said  J.  George  H.  Sally,  up  to  the 
time  of  his  death,  and  bis  heirs  since,  and 
the  said  J.  Martin  Sally,  have  continued  In 
the  possession  and  enjoyment  of  the  lands 
bid  In  by  them,  and  have  refused  to  recog- 
nize the  existence  of  the  agreement  hereln- 
t>efore  set  forth,  and  have  repudiated  the 
trust  created  by  said  agreement,  and  have 
claimed  said  lands  as  their  own,  and  have 
attempted  to  dispose  of  portions  thereof  to 
third  partly.  Tenth.  That  the  defendant  J. 
Martin  Sally  and  the  heirs  at  law  of  the 
said  J.  George  H.  Sally  are  In  possession  of 
said  real  estate,  and  wrongfully  withhold 
the  same  from  plalntlfTs.   Eleventh.  That 
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certain  of  the  defendants  named  in  tbe  com- 
plaint are  In  possessioi  of  portions  of  said 
estate,  with  full  notice  of  the  agree- 
ment herdnbefore  set  forOi,  and  are  sup- 
posed to  claim  interest  in  said  portions. 
Twelfth.  "That  the  ]>labitlfl8  and  defend- 
ants, the  heirs  at  law  of  the  said  John  A. 
Sally  and  Ann  C.  Sally,  are  traumts  In  com- 
mon of  the  said  real  estate  hereinbefore 
moitloned  and  descrtbed,  and  that  they 
own  no  other  lands  as  tenants  In  common  in 
this  state."  Thirteenth.  That  certain  of  the 
defaidants  named  In  the  complaint  are 
minors. 

Ju^^n«it  Is  demanded  as  ftdlows:  (1) 
That  the  said  agreemrat  between  the  said 
heirs  at  law  of  the  said  John  A.  and  Ann  G. 
Sally  be  specifically  perfwmed;  (2)  that  the 
purchases  of  the  said  land  under  said  Judg- 
ment be  declared  trustees  of  the  same  for  the 
benefit  of  the  said  heirs  at  law;  (3)  that 
said  J.  Martin  Sally  and  the  heirs  of  J. 
QeoEge  H.  Sally  be  required  to  account  for 
the  rents  and  profits  of  said  land;  (4)  that 
the  said  reel  estate  be  partiticmed  among  the 
several  parties  in  Interest  according  to  their 
respective  interests  therein,  bnt.  If  that  be 
Impracticable,  then  that  the  same  be  sold, 
ancl  the  proceeds  divided  among  the  several 
parties  according  to  th^respectlve  tntoreste. 

Upon  these  facts,  all  of  which,  nnder  the 
demurrer,  must  be  assumed  to  be  true,  the 
plalntUfa  rest  their  claim  for  relief  In  the 
court  of  equity,  and  tbe  question  Is  wfaethor 
such  facts  Kre  sufficient  to  jnstl^  that  court 
In  loidlng  its  aid  In  affording  the  relief  de- 
manded. It  must  be  kept  In  mind  throagb- 
ont  this  discussion  that  these  plalntiffis  never 
had  any  legal  right  to,  mn-  even  any  inter- 
est In,  tile  land  which  Is  the  subject  of  this 
action,  for  one  of  tho  £acts  stated  in  the 
complaint,  which  really  constituted  the  mov- 
ing cause  of  the  agreonent  upon  which  plain- 
tUCs  based  their  claim,  Is  that  the  estate  of 
their  ancestors,  whose  property  the  land  was, 
"was  totally  Insolvent,"  and  hence  these 
heirs  could  have  no  lawful  claim  on  said 
property  until  the  debts  of  the  ancestor  were 
paid,  for  which  purpose  the  said  property 
was  confessedly  Insufficient  Indeed,  even 
the  widow,  Mrs.  Ann  C.  Sally,  had  no  legal 
interest  In  the  estate  of  her  deceased  hus- 
band, for,  at  most,  she  only  had  a  lien  there- 
on, as  the  bolder  of  the  Hartzog  Judgment 
The  manifest  object  of  the  agreement  was 
to  80  arrange  matters  as  that  the  tights  of 
creditors  should  be  entirely  disregarded,  and 
the  property  of  the  Insolvent  ancestor  of 
these  plaintiffs  and  the  other  heirs  should  be 
preserved  for  their  own  use.  It  seems  to  us 
that  the  bare  statement  of  such  an  agree- 
ment Is  quite  aufBciect,  even  without  citing 
any  authority,  to  show  that  a  court  of  equity 
would  never  lend  Its  aid  to  the  carrying  out 
such  a  scheme,  even  among  the  patties  to 
such  agreement,  for  It  would  be  aubvorslvo 
of  evwy  principle  of  equity  and  good  con- 
selmca-  But  we  are  not  left  without  an- 
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Uuattj  npcm  the  Bubject,  as  we  ehall  pres- 
ently  show.  The  real  pnrpoee  and  actual  ef- 
fect of  the  a«reem«it  which  the  plaintiffs 
axe  seeing  to  enforce  was  to  have  the  lands 
which  constitute  the  sabjact-matter  of  this 
controrersy  sold  under  the  Hartzof  Judg- 
ment, and  bought  In  for  the  benefit  <^  those 
who,  as  we  hare  said,  had  no  ksal  Intowt 
therrin;  and  this  purpose  was  Intoided  to 
be,  and  was  la  fact,  effected  hj  that  feature 
of  the  8<dieme  allowing  aotae  of  tiie  heirs  to 
bid  In  the  property,  under  representations 
that  tbey  were  bidding  for  the  benefit  of  the 
famUy,  whereby  they  obtained  the  property 
"at  a  very  low  pricey  and  very  much  less 
than  Its  martcet  TSlne,"  and,  what  Is  more, 
were  not  to  be  required  to  pay,  and  did  not 
In  fact  pay,  even  such  "very  low  price."  No 
other  construction  can  be  placed  upon  the 
aUegatloDB  contained  In  the  seventh  para- 
graph of  the  complaint,  hereinabove  distinct- 
ly set  out  This  was  practically  nothing 
more  nor  les8  than  a  combination  among  the 
heirs  to  obtain  the  property  of  their  insolvent 
ancestor  for  their  own  benefit,  at  ibe  ex- 
pense of  creditors,  by  chilling  the  biddings 
when  It  was  offered  for  sale  under  legal  pro- 
cess bythesheriff.  It  1b  wedl  settled  that  such 
an  arrangement  will  never  receive  the  Bi^nc- 
tion  of  a  court  of  equity,  but,  on  the  con- 
trary, that  court,  when  appealed  to  by  third 
persons  whose  legal  rights  have  thus  been 
disregarded  and  defeated,  will  unbealt&ttng- 
ly  set  aside  the  whole  transaction.  Ever 
since  the  case  of  Hamilton  v.  Hamilton.  2 
Blch.  Eq.  355,  the  doctrine  above  stated  has 
been  regarded  as  firmly  established  in  this 
state,  and  that  case  has  been  recognised  and 
followed  In  a  number  of  other  cases,  the 
last  being  Hcmdon  v.  Gibson,  38  S.  0. 
17  S.  E.  146. 

It  Is  urged,  however,  that  it  would  be  in- 
equitable to  allow  those  who  had  bid  off  the 
land  to  retain  the  same  at  the  expense  of 
the  other  heirs.  That  consideration  Is  enti- 
tled to  no  favor,  and  has  never  received  auy 
at  the  hands  of  a  court  of  egullr,  wh«i 
urged  by  those  who  participated  In  the  fraud- 
ulent arrangement  by  which  such  an  advan- 
tage was  acquired  by  the  defendants.  It 
does  not  approve  the  conduct  of  any  of  the 
parties  to  the  fraudulent  arrangement,  but 
simply  leaves  them  In  the  situation  in  which 
they  have  placed  themselves,  and  will  not 
lend  Its  aid  to  relieve  any  of  them.  As  Is 
said  by  Dunkin.  C.  J.,  In  Hamilton  v.  Hamil- 
ton, supra,  such  transaction  "can  be  en- 
furced  by  none  of  the  parties  to  it.  eren 
againtt  each  other."  (Italic*  ours.)  i^ee.  to 
same  effect,  Baggott  v.  Sawyer,  25  S.  C.  405, 
where  It  was  held  that  parties  to  the  con- 
spiracy cannot  obtain  the  aid  of  the  court  In 
specifically  enforcing  their  Illegal  agreement 
with  their  co-conspirators.  As  is  said  by 
Lord  Mansfield  In  Holman  v.  Johnson,  1 
Cowp.  341:  "The  objection  that  a  contract 
Is  Immoral  or  Illegal  as  between  plaintiff  and 
defendant  sounds,  at  all  times,  reiy  111  In 


the  month  ot  the  defendant  It  to  not  fw 
hto  sake,  however,  that  the  objection  Is  ever 
allowed;  but  It  la  founded  In  a  general  piln- 
(dple  of  policy,  which  the  dtfendant  has  the 
advantage  of,  contnuy  to  real  Justice  as  be- 
tween hbn  and  the  plaintiff;  by  accident,  If 
I  may  so  say.  The  prlnc^^  of  public  pol- 
icy is  this:  *Bx  dolo  malo  non  witur  actio.' 
No  court  will  laid  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  Immoral 
(ff  lll^;al act"  Andas  issaldby Dlxon.CJ., 
In  Clemens  v.  Olemena,  28  Wis.  637,  at  page 
654,  after  making  the  above  quotation  tnm 
Lord  Mansfield:  'The  principle  or  policy  of 
the  law.  .tberef (H^  Is  to  reject  the  suit  of  and 
reprove  the  plaintiff  for  his  wrong,  net  to 
reward  the  defendant  The  plaintiff  must  be 
punished,  even  though  It  be  at  the  expense 
of  allowing  the  defendant  an  equally  guilty 
party,  to  obtain  most  unjust  and  unfair  ad- 
vantage for  himself.  *  •  «  The  suit  of  the 
party  compelled  to  seek  the  aid  of  the  courts, 
in  ord»  to  obtain  the  fruits  of  his  own  fraud 
or  wrong,  must  be  dlsmtssed,  although  H 
may  result  In  unjustly  giving  to  the  other 
equally  culpable  party  the  entire  bmeflt  of 
them."  See,  to  same  effect,  1  Pom.  Eq.  inc. 
S  401,  where,  among  other  things,  that  author 
says:  "Where  two  or  more  have  entered  in- 
to a  fraudulent  scheme  for  the  purpose  of  ob- 
taining property  in  which  all  are  to  share, 
and  the  sch^e  has  been  carried  out  so  that 
all  the  results  of  the  fraud  are  In  the  hands 
of  one  of  the  parties,  a  court  of  equity  will 
not  interfere  on  behalf  of  the  others  to  aid 
them  In  obtaining  their  shares,  but  will 
leave  the  parties  In  the  position  where  they 
have  placed  themselves."  And  he  cites  two 
cases,  Johns  v.  Norris,  22  N.  J.  Eq.  102,  and 
Walker  v.  Hill,  Id.  513,  in  support  of  his  text 
which  are  not  distinguishable  In  principle 
from  the  case  now  under  consideration. 

It  is  earnestly  contended  on  the  part  of 
the  appellants  that  the  maxim  "In  pari  de- 
licto," etc..  Is  not  of  universal  application, 
but  la  subject  to  certain  limitations,  and  1 
Pom.  Eq.  Jur.  S  403,  Is  cited  to  sustain  such 
contention.  It  Is  true  that  certain  llmlta- 
tiona  to  that  maxim  are  there  laid  down  by 
that  distinguished  author,  but  we  are  unable 
to  see  that  this  case  falls  under  either  of  the 
limitations  there  laid  down.  In  the  first 
place,  we  do  not  see  how  It  can  be  said  that 
any  of  the  parties  to  the  Illegal  arraugement 
upon  which  the  plaintiffs'  whole  case  rests 
were  not  In  equal  fault;  for,  while  It  is  true 
that  the  said  J.  Martin  Sally  and  J.  George 
H.  Sally  were  the  parties  who  actually  bid 
the  land,  yet  It  la  distinctly  alleged  that  In 
doing  so  tiKy  were  merely  acting  as  the 
agent  of  the  heirs,  under  the  terms  of  the 
agreement  to  which  they  were  all  parties. 
Their  act  therefore,  was  tlie  act  of  all.  Nor 
does  It  appear  that  any  of  the  htirs  were 
minors  or  under  any  other  disability  at  the 
time  the  agreement  was  entered  into;  and 
the  fact  that  some  of  the  heirs— those  who 
have  become  so  by  reason  of  the  death  of 
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8pm  e  of  the  orfsinal  belrs— are  now  minors 
cannot  aiCect  the  question,  for  such  heirs 
must  stand  in  the  shoes  of  those  under  whom 
they  claim,  and  can  have  no  higher  rights 
than  their  ancestors,  Nor  does  it  appear  that 
any  of  the  heirs  w«e  Induced  by  any  false  rep< 
resentatlous  made  to  th^  by  either  Martin 
or  George  Sally  to  enter  into  the  agreem«it, 
or  that  they  adraneed  any  money  or  parted 
with  any  property  of  their  own  in  pursuance 
of  said  agreement  In  fact,  nothing  appears 
to  place  the  other  heirs  In  a  Itetter  or  more 
favorable  light  before  the  court  than  that 
In  which  Martin  and  George  Sally  stood. 
They  all  equally  participated  In  the  com- 
mon design  to  obtain  prc^erty  to  which  they 
never  had  any  claim,  either  legal  or  equita- 
ble, at  the  expense  of  the  creditors  of  their 
Insolvent  ancestor,  by  combining  together 
to  buy  the  property  at  a  sacrifice  when  offer- 
ed for  sale  under  legal  process.  We  think 
It  will  be  found  that  In  the  cases  cited  by  ap- 
pellants other  elements  entered  which  are 
absent  In  this.  For  example,  in  Clemens  v. 
Clemens,  supra,  the  plaintiff  and  defendant 
entered  into  an  arrangement.  Instigated  by 
defendant,  whereby  plalntllt,  for  the  purpose 
of  protecting  his  property  against  a  suit 
then  pending  against  him,  was  to  convey  to 
defendant,  who  was  his  son,  a  certain  tract 
of  land;  but,  by  the  fraud  of  the  defendant, 
the  conveyance  was  made  so  as  to  Include 
another  tract  of  land,  which  was  protected 
by  the  homestead  law;  and  It  was  held  that 
the  conveyance  sh&nld  be  set  aside  as  to  the 
tract  Included  In  the  conveyance  by  the  de- 
fendant's fraud,  which  was  altogether  out- 
side of,  and  not  in  any  way  d^endent  upon, 
the  agreem»it  to -defraud  plaintiff's  credlt- 
OTS.  So,  in  Harper  v.  Harper,  85  Ky.  160^ 
3  S.  W.  5,  the  plaintiff,  who  was  an  aged 
lady,  was  Induced  by  the  false  representa- 
tlons  of  her  son,  In  whom  she  had  implicit 
confidence,  to  convey  her  property  to  the  son, 
with  a  view  to  avoid  the  effect  of  a  threat- 
ened suit  for  slander,  which,  however,  was 
never  brongbt;  and  it  was  held  that  the 
plaintiff  was  entitled  to  relief  on  account  of 
the  fraud  practiced  upon  her  by  her  son, 
notwithstanding  the  fact  of  her  intention  to 
evade  the  alleged  salt  for  slander;  the  court 
resting  Its  decision  upon  the  ground  that 
the  parties  did  not  stand  upon  an  equal 
footing,  and  that  defendant  had  obtained  the 
consent  of  his  mother  to  execute  the  deed 
by  undue  Influence  and  false  representations. 
In  others  of  the  cases  It  will  be  found  that 
the  defendant  had,  by  reason  of  the  fraudu- 
lent agreement,  obtained  from  the  plaintiff 
money  or  property  to  which  the  plaintiff  was 
lawfully  entitled,  and  for  which  defendant 
was  held  accountable.  We  do  not  think  that 
tlie  plaintiffs'  case,  as  stated  In  their  com- 
plaint, brings  it  within  any  of  the  limita- 
tions Insisted  upon  by  appellants;  and  hence 
we  agree  with  the  circuit  judge  that  the 
facts  stated  In  the  complaint  are  not  suffi- 
cient to  constitute  a  cause  of  action. 


The  attempt  to  snstain  the  complaint  un- 
der the  allegation  in  the  twelfth  paragraph 
that  plaintiffs  and  defendants,  as  heirs  at 
law  of  John  A.  Sally  and  Ann  C.  Sally,  are 
tenants  in  common  of  the  lands,  must  fail; 
for  those  allegations,  read  in  connection 
with  the  other  allegations  In  the  com- 
plaint, must  be  construed  that  they  were 
tenants  in  common  under  the  terms  of  the 
agreement  relied  on,  as  such  other  allega- 
tions show  clearly  that  they  could  not  be  ten- 
ants in  common  qua  heirs,  as  John  A.  Sally 
died  Insolvent,  leaving  nothing  for  them  to 
inherit,  and  Ann  C.  Sally  never  had  any  right 
or  title  to  the  said  lands  which  could  de- 
scend to  her  belrs,  havlngf  at  most,  only  a 
lien  thereon. 

Under  this  view.  It  becomes  unnecessary 
to  ccnslder  the  additional  grounds  rdled  up- 
on by  respondents  to  sustain  the  circuit  de- 
cree. It  only  remains  to  consider  whether 
there  was  any  error  in  refusing  plaintiffs' 
motion  to  amend  the  complaint.  Here,  too, 
we  agree  with  the  circuit  Judge.  This  mo- 
tion seems  to  have  been  made  "at  the  hear- 
ing of  the  case,"  and,  so  far  as  appears,  with- 
out notice  to  the  other  side.  In  the  first 
place.  It  is,  at  least,  doubtful  whether  the 
motion  to  amend  did  not  come  too  late.  It 
will  be  remembered  that  the  case  was  refer- 
red to  the  master  to  hear  and  determine 
all  the  Issues  therein.  At  the  first  refer- 
ence the  demurrer  was  Interposed,  no  mo- 
tion to  amend  the  complaint  being  then 
made.  The  master  made  bis  report,  sustain- 
ing the  demurrer,  and  the  case  came  be- 
fore the  circuit  Judge  upon  the  report  and 
exceptions,  among  which  there  was  none  pre- 
senting the  question  4^  amendment  We  are 
Inclined  to  think  that  the  only  question  be- 
fore the  circuit  Judge  was  whether  any  of 
the  exceptions  should  be  sustained,  and,  If 
not,  then  the  confirmation  of  the  report  fol- 
lowed as  a  matter  of  course,  and  the  case 
was  at  an  end.  Besides,  we  think,  as  Inti- 
mated by  the  circuit  Judge,  that,  even  If  the 
amendments  moved  for  had  been  allowed, 
the  complaint  would  stil!  have  failed  to  state 
a  cause  of  action.  It  would  still  have  Ap- 
peared to  be  a  case  in  which  the  heirs  at  law 
of  an  Insolvent  ancestor  were  seeking  to 
obtain  the  property  of  such  ancestor  as  the 
fruits  of  an  agreement  fraudulent  In  law, 
and  it  would  make  no  difference  whether 
the  creditors  were  one  hundred  or  only  one 
In  number.  The  other  ameodment,  by  add- 
ing certain  words  at  the  end  of  paragraph 
7  of  the  complaint,  besides  making  the  alle- 
gations of  that  paragraph  utterly  inconsist- 
ent, would  add  nothing  to  the  plaintiffs' 
cause  of  action.  They  were  not  creditors  of 
the  intestate,  and  this  additional  allegation 
would  afford  them  no  ground  for  setting 
aside  a  sale  which  they  themselves  brought 
about  Even  if  Mrs,  ^lly  were  still  living, 
she,  though  a  creditor,  could  not  with  any 
propriety  have  asked  a  court  of  equity  to 
aet  aside  a  sale  which  she  bad  brought 
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abont,  tnd  the  fruits  of  which  she  enjoyed, 
as  allied  In  the  serenth  paragraph;  and 
ewtalnly  the  plalntlfCs.  aa  her  heirs,  could 
claim  no  higher  rights  than  she  conld  have 
dme. 

The  indgment  of  this  court  Is  that  the 
Judgment  of  the  drcnlt  court  be  affirmed. 


(4s  s.  a  ») 

OBOLLMAN  et  aL  t.  LIPSITZ. 
(Sain^nte  Court  of  Sotith  Corolioa.    March  21, 
lfi95.) 

Attaohiuixt— ArriDATiT— DisioLCTiON — Bond — 
SiOMATOu  or  Firm. 

1.  An  affidsTit,  in  attachment,  was  snfficieat 
npoD  its  face  wMcb  alleged  that  the  defendant 
had  committed  certain  acts  from  which  a  fraad- 
nlent  intent  mi^ht  be  inferred,  and  stated  admia- 
■ioDB  on  the  part  of  the  defendant  tending  to 
prove  ancb  frandolent  intent. 

2.  It  is  for  the  circnit  conrt,  bnt  not  tiie 
supreme  court,  to  decide  npon  the  credibility  of 
those  making  affidarits  npon  issninfc  attachmenL 

3.  Where  def«idant.  upon  affidavits,  moved 
to  vacate  an  attachment,  and  the  plaintiffs  offer- 
ed affidavits  in  r^j,  the  phiintiffs  had  the  right 
to  know  whidi  affidaTlts  wne  allowed  in  replr, 
and  the  faiiore  to  accord  this  right  was  revKSit»e 
error. 

4.  An  attachment  made  nnder  Code,  H  253, 
257,  cannot  be  set  aside  l>ecanse  the  affidavit 
and  warrant  were  not  served  npon  the  defend- 
ant 

5.  An  undertaking  on  attachment  need  not 
be  nndcr  seat 

6.  One  member  of  a  firm  can  sign  the  firm 
name  to  an  undertaking  on  attadiment  without 
special  anthori^  so  to  do. 

7.  The  judge,  before  issaine  a  warrant  of 
attachment,  may  demand  the  anthorit;  by  which 
an  ag«it  acts  for  the  plaintiff,  and,  where  there 
is  a  power  of  attorney  In  writing,  may  have  it 
filed  with  the  undertaking,  but  the  failure  to  do 
BO  is  not  fatal  to  the  attainment. 

&Bale  66  of  the  drcnit  court,  pro^dii^ 
that  there  must  be  a  subscribing  witness  to  nn 
nndertakiog  In  attachment,  is  inconsistent  with 
the  statutes. 

9.  Under  Code,  i  250,  which  provides  that  a 
warrant  in  attachment  may  be  issoed  "when- 
ever it  shall  appear  by  affidavit  that  a  cause  of 
action  exists,"  one  made  upon  Information  and 
belief  by  an  attorney  or  traveling  salesman  of 
an  attaching  firm  is  sufficient. 

10.  An  aflidavit  that  pn^tertr,  which  the  de- 
fendant is  allied  to  have  fraadnlently  dlnKwed 
of,  was  not  a  part  of  defendant's  homestead,  was 
not  necessary  for  the  issuing  of  aa  attadiment. 

11.  A  partnership  may  bind  itself  by  its  sig- 
nature to  an  undertaking  in  attachment,  either 
by  the  name  of  the  firm  simply,  or  by  the  sig- 
natures of  the  individual  members  of  the  firm, 
nrorided  It  appears  In  the  instrument  tbat  the 
mtention  is  to  bind  the  partnership. 

Appeal  from  common  pleas  clrcntt  court  of 
Beaufort  county;  D.  A.  Townsend,  Jndge. 

Attachments  against  A.  J.  LIpsltz  hj  1^ 
GroUman.  M.  Ferat'a  Sons  &  Co..  D.  O'Neill 
&  Son.  George  W.  Steffens  &  Son,  Sarannab 
Grocery  Company,  Savannah  Steam  Bakery 
Company,  M.  Homlk  8c  Co.,  and  Waterhouse 
A  X>anner  and  others.  From  orders  vacating 
the  attachments,  plaintiffs  appeal.  Reversed. 

The  order  in  the  case  of  John  F.  Werner 
&  Co.  T.  A.  J.  LIpsltz  was  as  foUows: 

"The  plaintiffs  In  this  action  attached  the 
pnq>ertj'  of  the  defendant,  and  this  la  a  mo- 


tion to  TRcate  the  attachment  The  motion 
is  based  on  several  grounds.  The  first  re- 
lates to  the  Insufficiency  of  the  undertaking; 
the  second,  to  the  exemption  of  the  property 
nnder  the  homestead  law;  the  third,  to  the 
failure  to  show  that  a  cause  of  action  exist- 
ed; the  fourth,  to  the  teUure  to  show  fraud; 
the  fifth,  to  the  omission  to  serve  the  defend- 
ant with  copies  of  the  affidavits  and  war- 
rant; and  tbe  sixth,  to  the  folsity  of  the  mat- 
ters stated  in  the  affidavit  which  was  relied 
on  to  show  fraud  on  the  part  of  defendant 
The  plaintiffs  must  rest  the  validity  of  the 
attachment  on  the  statns  of  the  attachment 
proceedings  at  the  time  the  warrant  was  Is- 
sued. They  cannot  afttfwards  add  anything 
to  those  proceedings  by  way  of  reply  to  mo- 
tion papers  or  otherwise.  Myers  v.  White- 
heart  21  S.  C.  203.  I  shall  therefore  con- 
sider the  case  as  it  was  when  presented  to 
the  officer  who  issued  the  warrant  An  in- 
spection of  tbe  undertaking  discloses  the 
fact  that  the  plaintiffs  did  not  sign  It  This 
is  fatal,  and  It  Is  null  and  Told.  Bank  v. 
SteUlng,  31  S.  C.  360,  9  S.  B.  102S;  Wagener 
T.  Booker,  31  S.  G.  375,  8  a  B.  1055.  In  ad- 
dition to  this,  tbe  blanks  In  said  undotak- 
ing  render  it  of  no  binding  force.  Glawson 
V.  Minbig  Co.,  8  S.  G.  420.  There  was  there- 
fore no  Jurisdiction,  and  the  attachment  was 
without  authority,  and  mnst  be  vacated.  I 
wlU  notice  briefly  the  other  grounds  relied 
on  by  the  defendant  The  next  ground,  the 
second  one,  is  that  there  was  no  affidavit  to 
show  that  the  property  which.  It  Is  alleged, 
the  defendant  disposed  of  was  subject  to  at- 
tachment or,  in  otiier  words,  was  not  a  part 
of  defendant's  homestead.  The  omission 
was  not  ftital  to  Issuing  the  warrant  Tbe 
warrant  might  Issoe  without  such  affidavit, 
but  no  part  of  the  homestead  could  be  legally 
attached.  It  does  not  appear  directly  and 
definitely  whether  any  part  of  the  homestead 
was  attached  or  not  Defendant's  third 
sfTonnd  for  this  motion  is  the  plaintiffs'  fail- 
ure to  show,  at  tbe  time  the  warrant  was  Is- 
sued, that  there  existed  a  cause  of  action 
against  the  defoidant  In  fhror  of  the  plain- 
tiffs. I  sustain  this  position.  The  affidavit 
was  made  by  Mr.  White,  who  does  not  swear 
to  any  personal  knowledge  of  the  cause  of 
action,  nor  to  any  information  received  from 
the  defendant  himself,  but  only  to  hearsay 
from  tbe  plaintiffs  and  tbe  clerk  of  defoid- 
ant  without  stating  what  they  said,  and  to 
having  seen  a  verified  itemized  copy  of  an  ac- 
count of  plaintiffs  against  defendant  This 
Is  too  general  and  indefinite,  and  Is  insuffi- 
cient. Hence  the  attachment  is  Invalid  on 
tbat  ground  alsa  Code,  S  250.  The  defoid- 
ants'  fourth  and  sixth  grounds  relate  to  the 
affidavit  which  was  relied  on  by  the  plaintltrs 
to  show  fraud  on  the  part  of  the  defendant 
and  was  made  the  basis  of  the  warrant 
This  affidavit  vras  made  by  L.  GroUman. 
The  first  objection  to  it  is  that  the  matters 
therein  alleged,  even  if  true,  do  not  show 
fraud  on  the  part  of  tbe  defradant;  and  tbe 
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second  la  tbat  tUoM  lAatters  are  not  true. 

I  Biutaln  ttae  flnt  objection,  for  tbe  icaaon 
tbat  the  said  affidaylt,  standing  alone,  dis- 
closes nothing  on.  tbe  part  of  the  defendant 
Inconsistent  with  what  he  might  And  it  rea- 
sonably necessary  and  proper  to  do  at  any 
time  in  the  usual  course  of  his  business,  and 
nothing  to  create  sus^cion  In  any  unbiased 
mind.  I  sustain  the  second  objection  for 
the  reason  that  the  afAdavlt  Introduced  by 
the  defendant  disproves  many  of  the  facts 
sworn  to  in  tbe  affidavit  of  L.  Grolimon,  ex- 
plains many  others,  and  altogether  shows 
clearly  tbat  there  was  no  fraudulent  Intoat 
on  the  part  of  the  defendant  in  what  he  did. 
The  fifth  ground  of  the  defendant  is  that  no 
copy,  either  of  the  affidavit  or  warrant,  was 
ever  served  on  the  defendant  This  I  think 
sufficient  of  itself  to  vacate  the  attachment 
So  far  as  I  know,  our  supreme  court  has  not 
decided  this  question,  but  they  strmigly  In- 
timate in  Sh&rp  v.  Plamer,  31  S.  G.  453.  10 
8.  E.  98,  that  copies  should  be  served;  and 
such  seems  to  be  the  practice  In  New  York. 
In  re  Plandrow,  92  N.  Y.  256;  Id.,  84  N.  Y. 
1.  Affidavits  were  offered  in  reply  to  defend- 
ant's alUdavlts.  Objection  was  made  to  their 
introduction.  I  overruled  tbe  objection,  but 
stated  at  the  time  that  I  would  consider  only 
so  much  thereof  as  was  strictly  in  reply  to 
the  statements  made  In  defendant's  affida- 
vits, and  nothing  that  tended  to  supplement 
plaintiffs'  case  as  first  made,  and  I  have  done 
sa  It  is  therefore  >)rdered,  adjudged,  and 
decreed  that  the  attachment  herein  be,  and 
it  is  hereby,  set  aside  and  vacated.  It  is 
farther  ordered  that  the  defendant  have 
leave  to  apply  at  chambers  for  any  orders 
that  may  be  necessary  to  carry  out  this  or- 
der. August  14,  1894.  D.  A.  Townsend, 
Presiding  Judge." 

The  orders  mode  in  other  cases  are  as  fol- 
lows: 

"M.  Homlk  &  Co.  v.  A.  J.  Upsitz.  The 
plaintiffs  In  this  case  attached  the  property 
of  the  defendant  and  this  is  a  motion  to 
vacate  tbe  attachment.  This  case  was  heard 
with  several  other  cases  at  the  same  tima 
Among  them  was  the  case  of  Werner  &  Co. 
V.  A.  J.  Lipsltz.  to  which  I  refer  now  for 
my  opinion,  and  the  reasons  therefor,  upon 
all  the  points  raised  in  this  case  except  the 
first  and  my  opinion  in  this  case  upon  all 
these  points  except  the  first.  The  first  point 
relates  to  the  iusufflciency  of  tbe  undertak- 
ing. So  did  the  first  point  in  Werner  & 
Co.  V.  A.  J.  Lipsltz.  My  opinion  in  that  case 
was  tbat  the  undertaJdng  was  defective; 
and  my  opinion  Is  the  same  In  this  case  as  to 
that  point  but  it  Is  based  on  a  different  rea- 
son. In  this  case  it  appears  that  S.  Rltten- 
borg  signed  the  firm  name  to  the  undertak- 
ing. This  he  could  not  do  without  proper 
authority,  which  nowhere  appears.  For  this 
reason  I  consider  tbe  undertaking  void.  It 
la  therefore  ordered,  adjudged,  and  decreed 
that  tbe  attachment  In  this  case  be  vacated. 
It  la  further  ord^ed  tbat  the  defaidant  have 
V.218.R.00.5— 18 


leave  to  apply  at  cbambcn  for  sncb  orders 
as  may  be  necessary  to  carry  out  this  order. 
D.  A.  Townsend,  Presiding  Judge." 

"D.  O'NeUl  &  Son  v.  A.  J.  Llpsit2.  In  this 
case  the  plaintifTs  attached  the  property  of 
the  defendant,  and  this  is  a  motion  to  vacate 
the  attachment  An  examination  of  the  un- 
dertaking shows  that  It  was  not  signed  by 
the  plalntiEFs.  This  Is  fatal  to  the  validity 
of  the  attachment,  and  It  must  be  vacated. 
Other  grounds  have  been  urged  for  vacating 
the  attachment,  but  tbe  same  have  been  tak- 
en In  other  cases  which  were  beard  at  tbe 
same  time  with  this  case,  and  In  these  other 
cases  I  bare  decided  against  the  validity  of 
the  attachm^t  on  all  these  points,  and  will 
not  repeat  here  my  reasons  for  so  deciding, 
but  win  adopt  what  is  said  in  Werner  &  Go. 
V.  A.  J.  Lipsltz,  Homlk  &  Co.  v.  A.  J.  Lip- 
sltz, and  M.  Ferst's  Sons  &  Co.  v.  A.  J.  Lip- 
sltz on  all  these  points  as  my  decision  in  this 
case.  It  is  therefore  ordered  that  the  at- 
tadunrait  in  this  case  be  vacated.  It  is  fur- 
ther ordered  that  tbe  defradant  have  leave 
to  apply  at  chambers  for  any  orders  neces- 
sary to  carry  out  this  order.  D.  A.  Towns- 
end,  Presiding  Judge." 

"Waterhouae  &  Danner  v.  A.  J.  Lipsltz 
This  Is  a  motion  to  set  aside  an  attachment 
The  attachment  In  this  case  is  assailed  on 
the  same  grounds  as  the  attachments  in  sev- 
eral other  cases  which  were  heard  with  this 
case,  viz.:  Werner  &  Co.  v.  A.  J.  Lipsitz, 
M.  Ferst's  Sons  &  Co.  v.  A.  J.  Lipsltz,  Hor- 
nik  &  Go.  V.  A.  J.  Upsitz,  D.  O'Neill  &  Son 
V.  A.  J.  Lipsitz,  and  still  other  cases.  In 
these  last-named  cases  I  have  decided  all  tbe 
points  raised  in  this  case,  and  I  refer  to 
them  for  my  opinion  and  my  reasons  there- 
for, and  I  adopt  for  this  case  what  was  said 
in  those  cases  on  the  point  now  raised  In 
this  case.  It  Is  therefore  ordered  that  the 
attachment  in  this  case  be  vacated.  It  is 
further  ordered  tbe  defendant  have  leave  to 
apply  at  cbaml>er8  for  any  further  order 
that  may  be  necessary  to  carry  out  this  or- 
der.   D.  A.  Townsend,  Presiding  Judge." 

"L.  Grollman  v.  A.  J.  Llpslta.  This  is  a 
motion  to  vacate  an  attachment.  Tbe  plain- 
tiff attached  tbe  defendant's  property.  In 
this  case  the  undertaking  was  not  under  seal, 
nor  was  there  a  subscribing  witness  thereto, 
nor  did  the  plaintiff  serve  copies  of  the  war- 
rautandof  tbe  affidavit  on  tbedefeudant;  and 
the  atfidavlt  on  which  the  warrant  was  issued 
was  insufficient  and  hence  the  .ittacbment 
is  null  and  void,  and  must  be  v&nsited,  and 
it  is  so  ordered.  In  other  cases  heard  with 
this  one,  these  i>oints  have  been  made,  and 
I  refer  to  tbose  cases  for  my  opinion  on  ail 
these  points  and  my  reasons  therefor.  It  is 
therefore  ordered  that  the  attachment  in  this 
case  be  vacated.  It  is  further  ordered  that 
the  defendant  have  leave  to  apply  at  cham- 
bers for  any  order  necessary  to  carry  out  this 
order.    D.  A.  Townsend,  Presiding  Judge." 

"Savannah  Grocery  Company  v.  A.  J.  Lip- 
sits  and  Savannah  Steam  Bakery  Company 
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V.  A.  J.  LlpsItK  Both  the  above  cases  were 
hf^ard  together,  and  with  several  others.  In 
both  the  motion  Is  to  vacate  an  attachment 
of  the  defendant's  property  by  the  plaintiffs. 
The  grounds  of  the  motion  are  the  same  In 
both,  and  have  been  decided  In  the  cases  of 
Wei-ner  &  Co.  v.  A.  J.  Llpsftz,  M.  Ferst's 
Sons  &  Co.  V.  A.  J.  Llpsitz,  Hornlk  &  Oo.  v. 
A.  J.  Llpsitz,  L.  GroUman  v.  A.  J.  Lfpsltz, 
D.  O'Nem  &  Son  v.  A.  J.  Lfpsltz,  and  I  refer 
to  those  cases,  which  were  heard  with  these 
two  cases,  for  my  opinion  on  the  different 
points  made,  and  my  reasons  therefor.  The 
points  made  In  these  two  cases  tigalnst  the 
validity  of  the  attachment  are— First,  that 
the  undertakings  are  not  under  seal,  which 
I  find  to  be  tme;  second,  that  there  Is  no 
affidavit  showing  that  the  property  which  It 
la  alleged  that  the  defendant  removed  or  dis- 
posed of  was  subject  to  attachment,  which 
I  find  to  be  so,  but  do  not  c<m8ider  it  neces- 
sary; third,  that  the  affidavit  Is  not  suffl- 
clent  to  show  a  cause  of  action,  which  I  And 
to  be  true,  because  the  agent  who  makes  the 
affidavit  In  each  case  sweara  to  no  personal 
knowledge  In  relation  to  the  cause  of  action; 
fourth,  that  the  affidavit  on  which  the  war- 
rant In  each  case  Is  based  does  not  show 
fraud  on  the  part  of  the  defendant,  which  I 
find  to  be  true,  and  that  the  charges  therein 
are  not  true;  and,  fifth,  that  copies  of  the 
affidavit  and  warrant  were  not  served.  On 
all  these  points  I  have  rendered  my  opinion 
in  one  or  another  of  the  cases  above  mea- 
tloned,  and  I  adopt  for  these  cases  what  I 
have  said  on  these  points  In  those  cases.  It 
Is  therefore  ordered  that  the  attachment  In 
the  above-entitled  cases  be  vacated.  It  is 
further  ordered  that  the  defendant  tn  these 
cases  have  leave  to  apply  at  chamtwrs  for 
such  orders  as  may  be  necessary  to  carry 
out  this  order.  D.  A.  Townsend,  Presiding 
Judge." 

"Geo.  W.  Stoffens  &  Son  v.  A.  J.  Llpsitz. 
The  plaintiffs  in  this  case  attached  the  de- 
fendant's property,  and  this  Is  a  motion  to 
vacate  the  attachment.  The  motion  is  ttased 
on  several  grounds.  The  first  relates  to  the 
Insufficiency  of  the  undertaking;  the  second, 
to  the  exemption  of  defendant's  property  un- 
der thu  homestead  law;  the  third,  to  the 
failure  to  serve  copies  of  the  affidavit  and 
warrant,  respectively;  the  fourth,  to  the  in- 
sufficiency of  the  affidavit  on  which  the  at- 
tachment warrant  was  Issued  to  show  fraud; 
and  the  fifth,  to  the  falsity  of  the  charges 
made  In  said  affidavit.  In  regard  to  the  first 
ground.  I  find  that  the  undertaking  Is  with- 
out seal,  and  In  my  opinion  that  is  fatal  to 
the  validity  of  the  attachm«it,  and  my  rea- 
sons for  this  oplnltm  will  be  found  under 
this  same  objection.  In  the  oise  of  M.  Perat's 
Sons  &  Go.  V.  A.  J.  Llpsitz,  which  was  heard 
with  this  case.  Another  ol^ection  to  the  un- 
dertaking Is  that  the  firm  name  was  signed 
thereto  by  Geo.  W.  Steffens,  Jr.,  a  member 
of  the  firm,  and  no  authority  appears  for  his 
so  doing.   If  the  bond  or  undertaking  had 


tteen  otherwise  valid,  and  therefore  under 
seal,  such  signing  would  be  a  nullity,  for  the 
reason  that  a  member  of  a  copartnership 
cannot  sign  the  firm  name  to  a  sealed  Instru- 
m&it  without  proper  authority.  No  such  au- 
thority Is  shown  In  this  case;  hence  for  this 
reason,  also,  the  attachment  In  this  case  can- 
not stand.  All  the  other  grounds  in  this 
case  were  taken  in  the  case  of  Werner  & 
Co.  T.  A.  J.  Llpsitz,  which  was  heard  wltb 
this  case,  and  I  adopt  the  opinion  tn  that 
case  as  my  opinion  on  the  same  grounds  in 
this  case.  It  Is  therefore  ordered  that  the 
attachment  In  this  case  be  vacated.  It  is 
further  ordered  that  the  defendant  have 
leave  to  apply  at  chambers  for  any  such  or- 
der as  may  be  necessary  to  carry  out  this 
order.    D.  A.  Townsend*  Presiding  Judge." 

"M.  Ferst's  Sons  &  Oo.  v.  A.  J.  Llpsitz. 
The  plaintiffs  In  this  case  attached  the  prop- 
erty of  the  defendant,  and  this  Is  a  motltm 
to  vacate  the  attachioent.  The  motion  Is 
based  on  sevo-al  grounds.  The  first  relates 
to  the  insufficiency  of  the  undertaking;  the 
second,  to  the  omission  of  a  witness  to  the 
imdertaklng;  the  third,  to  the  exemption  of 
the  property  under  the  homestead  law;  the 
fourth,  to  failure  to  show  that  a  cause  of 
action  existed;  the  fifth,  to  the  insufficiency 
of  the  affidavit  on  which  the  warrant  was 
based;  the  sixth,  to  fftllure  to  serve  copy 
of  warrant  and  aiBdavlt;  and  seventh,  to  the 
falsity  of  the  affidavit  on  which  warrant  was 
based.  This  case  was  heard  at  the  same 
time  that  the  case  of  John  F,  Werner  &  Oo. 
V.  A.  J.  Llpsitz  was  heard,  and  the  grounds 
of  this  motion  are  the  same  as  the  grounds 
In  the  motion  in  the  case  of  Werner  &  Co. 
V.  A.  J.  Llpsitz  except  that  the  objection 
urged  in  the  first  ground  of  this  case,  to  wit. 
the  objection  to  the  undertaking,  is  not  exact* 
ly  the  same,  and  there  Is  one  new  objection 
added  In  this  case,  to  wit,  the  omission  to 
have  a  subscribing  witness  to  the  under- 
taking. All  the  other  grounds  of  objection 
are  precisely  the  same  in  this  case  as  in  the 
Werner  &  Oo.  Case,  and  I  hereby  adopt  my 
decision  in  that  case  on  these  other  grounds 
as  my  decision  on  the  same  grotmds  in  this 
case,  and  It  is  so  ord«%d,  adjudged,  and  de- 
creed. The  objections  to  the  undertaking 
In  this  case  raise  four  (luestlotts:  (1)  Wheth- 
er the  firm  name  of  the  pialntlflb  was  prop- 
erly signed  thereto;  (2)  whether  the  power 
of  attorney  authorizing  W.  J.  Verdlor  to 
sign  said  firm  name  should  have  been  fllecl 
with  the  undertaking  or  othor  attachment 
proceedings;  whether  there  should  have 
been  a  subscribing  witness  thereto;  (4) 
whether  there  should  have  been  a  seal  oppo- 
site each  name  In  said  tmdwtaUng.  These 
questions  did  not  arise  In  the  ease  of  Werner 
&  Co.  T.  A.  J.  Llpsitz.  I  find  that  the  firm 
name  of  the  plaintiffs  was  signed  to  saM 
undertaking  by  W.  J.  Verdler,  Esq..  as  at- 
torney in  fact  I  find  also  that  W.  J.  Yerdier. 
Esq.,  had  a  power  of  attorney  In  proi>er 
form,  anthorlBlng  him  to  sign  said  name  to 
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Raid  bond.  Tet  from  the  affldavit  of  Tbomas 
Talblrd.  Esq.,  it  appears  that  said  power  of 
attorney  was  not  In  the  record  a  few  days 
after  the  attachment,  and  taenoe  I  Infer  that 
It  was  not  filed  untU  after  the  attachment 
This  I  consider  an  Irregularity  snffictoit  to 
racate  the  attachment  The  si^reme  conrt 
Intimates  very  strongly  In  Bank  t,  Stelling, 
XL  S.  a  871,  9  S.  B.  1028,  that  a  power  of  at- 
torney to  sign  the  undwtaklng  should  be 
filed  with  the  proceedings,  and.  If  It  should 
be  filed  at  all,  I  see  no  reason  why  It  should 
not  be  filed  at  the  same  time  as  the  bond  or 
undertaking.  The  next  qneetlcm  In  regard 
to  the  nndertaklng  Is,  slionld  there  have  been 
a  subscribing  witness?  A  witness  la  not  eB* 
sratbd.  The  bond  or  und«talclng  conld  not 
be  recorded  without  the  affldaTlt  of  a  wit- 
ness, but  It  Is  not  such  a  writing  as  the  law 
proTldes  for  recording  or  requires  to  be  re* 
corded;  hence  a  witness  Is  unnecessary  to 
the  cr»tlon  of  the  paper.  But  since  no  pa- 
per of  that  kind  can,  under  rule  66  of  the 
circuit  court,  be  filed  unless  there  la  a  anb- 
scriblng  witness,  it  is  plain  that  a  subscrib- 
ing witness  was  necessary  In  this  ease,  and 
the  omission  Is,  In  my  opinion,  fatal.  I 
do  not  think  that  Ur.  Yerdler  would  fill  the 
requirement  as  a  snbscriblug  witntts,  he  hav- 
ing merely  witnessed  his  own  writing.  Tbe 
next  question  Is,  should  there  have  been  a 
seal  opposite  each  name?  or,  In  other  words, 
should  those  who  signed  the  nndettaklng 
hare  used  seals?  I  think  that  the  'under- 
taking' menUoned  In  the  Code,  in  connection 
with  the  provisions  for  attachments,  is  syn- 
onymous with  and  means  the  same  thing 
as  *bond.'  In  sections  260  and  261.  and  also 
In  other  sectttms  of  the  Code,  tbe  word  •nn- 
dotaklng*  and  the  word  *bond*  are  used  syn- 
onymondy.  A  seal  was  always  necessary 
to  a  bond  In  tills  state.  Without  a  seal,  a 
bond  of  this  kind  would  be  of  no  binding 
force.  Gantey  v.  Dnren,  Harp.  434.  How- 
ever. I  conclude  that  a  seal  was  necessary, 
and  Its  (Hnlsslon  is  fatal  to  the  valtdfty  of 
the  attachment  It  is  therefwe  ordered  that 
the  attachment  In  this  case  be  vacated.  It 
Is  fmrther  ordered  that  tbe  defendant  have 
leave  to  apply  at  chambers  for  any  further 
orders  that  may  be  necessary  to  enforce  tbis 
order.   D.  A.  Townsend.  Presiding  Judge." 

W.  J.  Verdier  and  ElUott  &  Elliott,  for  ap- 
pellants. Thomas  Talbird  and  Howell  &  Gru- 
ber,  for  respondent 

GAKY,  J.  The  above-entitled  causes,  with 
one  other.  In  which  no  appeal  has  been  talteu. 
were  brought  In  tbecourtof  common  pleas  for 
Beaufort  county,  and  attachments  against 
defendant's  property  were  issued.  The  at- 
tacliments  were  ail  issued  upon  an  afBdavit 
in  each  case,  made  by  L.  Grollman,  which 
will  be  set  forth  In  the  report  of  the  cases. 
There  was  also  in  each  case  the  affidavit  as 
to  cause  of  action.  Thereafter  the  defendant, 
upon  affidavits,  moved  to  vacate  the  attach- 
ments  upon  various  grounds,  hereinafter 


mentioned.  The  plafnUffs  offered  in  reply 
quite  a  number  of  affidavits.  The  affidavits 
being  objected  to  as  not  in  reply,  his  honor, 
Judge  Townsead,  who  heard  the  motions, 
said  be  would  hear  the  offldavita  and  pass  up- 
on the  question  of  their  admissibility  when 
considering  the  melons.  The  p^dlng 
Judge  made  ordos  setting  aside  the  attach- 
mentt  in  all  the  casea.  There  was  one  cose, 
that  of  John  F.  Werner  &  Co.,  represented 
by  other  counsd.  In  which  the  motion  to  va- 
cate was  not  resisted.  It  being  admitted  that 
the  undertaking  was  fatally  defective.  This 
case,  however,  the  presiding  Judge  used  ttx 
writing  his  principal  decision,  and  In  all  the 
otiier  cases  rtferred  to  his  decision  in  this 
cose,  deciding  also  upon  special  points  m  the 
other  cases.  The  orders  of  the  presiding 
judge  will  accompany  the  report  of  the  cases. 

The  first  exceptton  is  as  follows:  "Because 
his  honor  ored  in  holding,  and  so  deciding, 
that  the  affidavits  on  which  the  attachments 
Issued  were  Insufficient  to  show  grounds  for 
attachment"  Tbe  affidavit  is  vwy  long,  and 
we  will  not  set  out  at  length  tbe  different 
facta  therein  alleged  to  sustain  the  attach- 
ments. It  not  only  appears  upon  the  tace  of 
the  affidavit  that  tiie  defendant  committed 
certain  acts  from  which  a  fraudulent  inten- 
tion might  be  Infttred,  but  tbere  are  also 
admissions  on  the  part  of  the  defendant  stat- 
ed In  the  affidavit  tending  to  prove  waidb 
fraudulent  Intention.  We  say,  "upon  the 
face  of  the  affidavit,"  because  it  is  not  with- 
in tbe  power  of  the  supreme  conrt  to  decide 
vpon  the  credlbUl^  of  the  affiant  In  such  cas- 
es, nog  whether  the  facts  are  true  or  untrue. 
These  are  matters  for  tbe  circuit  conrt  If, 
however,  the  facts  alleged  in  the  affidavit  are 
true,  then  they  were  sufficient  to  sustain  the 
attachments.  The  first  exception  is  therefore 
sustained. 

The  second  and  third  exceptions  are  as  fol- 
lows: (2)  "Because  bis  honor  erred  In  ruling 
out  plaintiffs'  affidavits  in  reply,  the  de- 
fendant having  moved  upon  affidavits."  (3) 
"Because  his  honor  erred  in  holding  that  the 
affidavits  upon  which  the  attachments  were 
Issued  were  dlspcraed  of  and  explained  away 
by  defendant's  affidavits,  and  that  defend- 
ant's moving  affidavits  showed  that  there 
was  no  ground  for  attachmeit,  without  hav- 
ing taken  into  consideration  plaintiffs'  affi- 
davits in  reply."  This  court  has  not  the 
power,  as  Just  stated,  to  consider  the  ques- 
tion as  to  tbe  credibility  of  those  making 
the  affidavits.  As  bei-elobefore  stated,  ob- 
jection was  made,  when  plaintiffs  offered 
their  affidavits  in  reply,  that  such  affidavits 
were  not  In  reply,  and  therefore  Inadmissible. 
His  honor  allowed  them  to  be  read,  and  said 
he  would  pass  upon  the  question  of  their  ad- 
missibility when  he  came  to  consider  the 
motions  on  their  merits.  In  the  case  of  Jotin 
F.  Werner  &  Co.  v.  Lipsitz,  in  which  his  hon- 
or made  his  principal  decision,  he  says: 
"Affidavits  were  offered  In  reply  to  defend- 
ant's affidavits.  Objection  was  made  to  their 
introduction.  I  overruled  tbe  objection,  but 


Digitized  by  Google 


276 


80UTHBASTBRN  Yol.  2L 


(8.a 


stated  at  the  time  tbat  I  would  consider  tiiaiy 
so  mncb  tbereof  as  was  strictly  In  1^7  to 
the  statements  made  In  defendanrs  atllda- 
TitB,  and  nothing  that  tendea  to  supplement 
plalntlffB*  ease  as  first  made,  and  I  tutve  done 
80."  It  does  not  appear  which  alfidaTlts  were 
ruled  hy  bis  honor  to  be  in  reply,  and  which 
were  excluded.  The  plaintiffs  bad  the  right 
to  know  which  affldavItB  were  allowed  In  re- 
ply, and  the  failure  of  the  presiding  judge  to 
fcccord  them  such  right  is  reversible  error. 
These  exceptions,  in  so  far  as  they  com- 
plain of  error  on  the  part  of  his  bonor  In  the 
particulars  Just  mentioned,  are  sustained. 

The  fourth  exception  Is  as  follows:  "Be- 
cause his  bonor  erred  in  deciding  that  the 
nonserrice  of  the  affidavit  and  warrant  of  at- 
tachment upon  the  defendant  was  fatal,  and 
Bufficfent  ground  for  setting  aside  the  at- 
tacbment"  The  statute  does  not  require 
auch  service,  and  tbls  court  certainly  bas  no 
right  to  interpolate  such  provision  Into  the 
statute.  It  Is  entirely  a  matter  for  the 
legislative  department  of  the  government. 
Section  253  of  the  Code  provides  that  a  true 
and  attested  copy  of  the  attachment  sball  be 
delivered  to  the  party  whose  real  estate  is  at- 
lached,  by  the  officer  serving  the  same;  and 
section  2S7  also  provides  for  leaving  a  certi- 
fied copy  of  the  warrant  of  attachment  with 
certain  parties,  where  the  property  Is  Incapa- 
ble of  manual  delivery.  These  circumstan- 
ces rather  tend  to  sustain  the  doctrine  found 
in  the  maxim,  "Bzpressio  unlus,  exclusio  a1- 
terius."  We  think  the  presiding  Judge  com- 
mitted error  as  complained  of  in  this  excep- 
tion, and  the  exception  Is  therefore  sus- 
tained. 

The  fifth  exception  Is  as  follows:  "Be- 
cause his  honor  erred  in  deciding  that  an  un- 
dertaking or  attachment  must  be  under  seal." 
The  statute  uses  the  word  "undwtaking," 
and  not  the  word  "bond."  An  "undertaking" 
is  good  without  a  seal,  and  this  exc^itlon  Is 
therefore  sustained. 

The  sixth  exception  Is  as  follows:  "That 
his  honor  erred  in  holding  tbat  one  memt)er 
of  a  firm  bas  no  power  to  slg^i  the  firm  name 
to  an  undertaking  on  attachment  without 
special  authority  so  to  do,  and  that  such  au- 
thority must  be  shown."  The  undertaking 
does  not  require  a  seal,  as  we  have  Just  stat- 
ed, and  therefore  bis  bonor  was  in  emxr. 
This  exception  Is  therefore  sustained. 

The  seventh  exception  Is  as  follows:  "Be- 
cause bis  honor  erred  In  holding  that  where 
plaintiff's  name  Is  signed  to  the  undertaking 
hj-  an  attorney  in  fact,  under  a  proper  power 
so  to  do,  such  power  must  be  filed  with  the 
undertaking  at  the  time  of  the  issuing  of  the 
attachment,  and  it  is  not  sufficient  that  it  be 
filed  after  the  attachment  has  been  Issued." 
Again,  we  find  that  there  Is  no  statutory  re- 
qulremmt  to  this  effect,  and  the  presiding 
Judge  was  in  error.  The  Judge,  clerk  of  the 
court,  or  trial  Justice,  before  issuing  the  war- 
rant should  tiave  such  facts  before  him 
showing  tbat  the  undertaking  Is  that  of  the 


plalntlfC  Snch  officer  may  demand  the  au- 
thority by  which  the  agent  acta  for  the 
plaintiff,  and,  where  there  Is  a  power  of  at- 
torney in  writing,  may  liave  It  filed  with  the 
undertaking;  but  the  failure  to  do  so  Is  not 
fatal  to  the  attachment.  This  exception  to 
therefore  sustained. 

The  eighth  exception  la  as  follows:  "Be* 
cause  his  honor  erred  In  holding  that  there 
must  be  a  subscribing  witness  to  an  tmder- 
taklng  on  attachment."  Although  there  is 
no  statutc^y  requirement  to  this  ^ect,  It  la 
contended  that  there  is  a  requirement  of  rule 
66  of  the  drcuit  court.  Rule  66  Is  us  follows: 
"Whenever  a  Justice  or  otber  officer  approves 
of  the  security  to  be  given  In  any  case  or  re- 
ports upon  its  sufficiency,  it  shall  be  his  du^ 
to  require  personal  sureties  to  Justify.  And 
all  bonds  and  ondwtaklnga  etiall  be  duly 
proved  by  a  anbacriblnK  witness,  or  acknowl- 
edged In  like  manner  as  deeds  of  real  estate^ 
before  the  same  shall  be  received  or  filed." 
The  limitation  upon  the  poner  of  the  judges 
to  make  ruiea  Is  that  sucb  alteratliws  or  ad- 
ditions be  not  inconsistent  with  any  of  the 
statutes  of  the  state.  The  question,  then, 
la  whether  or  not  said  rule  (fi&)  is  inconsist- 
ent with  any  of  the  statutes  of  the  state. 
This  rule  la  not  simply  a  regulation  of  prac- 
tice, but  Imposes  a  condition  upon  those  su- 
ing out  attachment  proceedings.  It  is  there- 
fore inconsistent  with  the  statutes  ot  the 
state,  and  this  exception  is  sustained. 

The  ninth  exception  la  as  follows:  "Be- 
cause his  honor  erred  In  holding  that  the  affi- 
davit as  to  cause  of  action  was  Insufficient 
in  the  cases  of  M.  Ferst's  Sons  &  Co.,  Savannah 
Grocery  Co.,  and  Savannah  Steam  Bakery 
Co.,  In  tiiat  same  was  made  not  by  any  mem- 
ber of  firm,  but  upon  InformatlMi  and  beil^, 
by  the  attorney  and  traveling  salesman,  re- 
spectively." The  provision  of  section  !^  of 
the  Code  la  that  the  warrant  may  t>e  Issued 
"whenever  It  shall  appear  by  affidavit  tliat  a 
cause  of  action  exists"  against  sucb  defend- 
ant, "specifying  the  amount  of  the  daim  and 
the  grounds  thereof,"  etc.  There  Is  no  re- 
quirement that  the  affidavit  must  be  made 
by  a  particular  person,  and  therefore  thla  ex- 
ception is  sustained. 

The  defendant's  counsel  gave  notice  that, 
if  the  decision  of  the  circuit  Judge  could  not 
be  sustained  upon  any  of  the  grounds  upon 
which  he  placed  It,  they  would  Insist  that  it 
should  l>e  sustained  on  the  ground  "that  th^e 
was  no  affidavit  to  show  that  the  property 
tbat  the  defendant  is  alleged  to  tiave  fraudu- 
lently disposed  of  was  not  a  part  of  defend- 
ant's homestead,  and  tbat  such  affidavit  was 
necessary  for  the  Issuing  of  an  attachment; 
and  In  the  case  of  Waterhouse  &  Danner,  the 
circuit  Judge  not  having  passed  on  .the  point 
made  tbat  the  name  of  the  firm  was'not  sign- 
ed to  the  undertaking,  they  would  insist  on 
this  point  In  the  supreme  court"  As  to  the 
first  ground  upon  which  the  defendant  relies, 
we  do  not  think  it  can  be  sustained.  The 
cases  of  Martin  t,  Bowie,  87  8.  0. 102,  15  8. 
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B.  T3S,  and  JSradforA  t.  Buchanan.  80  S.  0. 
2S7.  17  S.  B.  601,  sbow  tliat  the  right  to  a 
homestead  In  the  property  does  not  prevent 
proceedings  to  sell  the  property;  bnt  the 
homestead  will  he  protected  when  it  te  made 
to  appear  that  it  exists.  Of  coarse,  the  partr 
«itltled  to  a  homestead  ceinnot  be  deprived 
of  sncb  right  In  regard  to  the  point  as  to 
the  mann^  In  which  a  partnership  can  sign 
an  nndertakii^,  we  are  of  the  opinion  that  in 
this  case  the  undertaking  was  propaily  tfgn- 
ed.  There  are  two  wa^  In  whl<A  a  inrtner* 
ship  may  bind  Itself  by  its  signature  to  a  con- 
tract not  requiring  a  seal:  (1)  By  simply 
the  name  of  the  partnership,  ibb  '*Wat^oo8e 
&  I>anner";  and  (S)  1^  the  signatures  ot  the 
Indlrldnal  members  cmnposlng  the  partner' 
ship,  provided  it  appears  tn  the  instrument 
of  viitlng  that  the  intention  is  to  bind  the 
partnwshlp.  A  copy  of  the  undertaking  la 
not  set  out  In  full,  but  we  must  presume  that 
this  Intratlon  sufficiently  appears  in  the  un- 
dertaking, in  the  absence  of  testimony  to  the 
contrary.  It  Is  the  Judgment  of  this  court 
that  the  several  orden  appealed  from  be  re- 
vwsed. 


(48  Sj.C.  416} 

BABB,  Clerk,  v.  SULLIVAN. 
(Supreme  Court  of  South  Carcdiua.    April  1, 
18990 

Bss  Judicata— AHBKDHBira  or  JimemHT— 

IiACBBS. 

1.  Where  a  judgment  debtor,  duly  snm- 
moued  to  Bbow  cause  wby  the  Jadgment  should 
not  be  reTired,  fails  to  set  up  a  dnense  of  part 
paynieot,  the  question  is  res  Judicata. 

2.  The  order  reTiTlng  a  Judgment  failed  to 
state  any  amount,  and  the  judgment  debtor, 
thoush  duly  summoned,  failed  to  appear  and  set 
up  his  defense  of  part  payment,  and,  with  knowl- 
edge of  the  amount  for  which  execution  was 
reri-rad,  delayed  for  nearly  10  years  to  seek  to 
amend  the  revived  execution.  8M,  that  he  was 
preduded  by  laches. 

3.  Laches  is  the  neglect  to  do  what.  In  law, 
she  Did  have  been  done  for  an  unreasonable  and 
unexplained  length  of  time  and  under  drcum- 
atances  permitting  dlligenoe. 

4.  Aoqulescence  is  an  intentional  f  idlure  to 
ceriat  the  assertion  of  an  adverse  ri^t. 

Appeal  from  commrai  pleas  circuit  court  of 
Laurens  county;  T.  B.  Frastf,  Judge, 

Uotion  by  Joseph  P.  Latimer  and  anothm 
to  amend  an  execution.  From  an  Ord&e 
granting  the  motion,  plaintlfl  appeals.  Re- 
verted. 

Feathenstone  &  Son  and  Haskell  &  Dial, 
for  appellant  J.  A.  McCollough,  for  re- 
spondent 

BBNBn,  A.  A.  J.t  This  was  a  motkm  to 
amend  an  ezecntltm  made  ez  parte  Jfw^h  P. 
Latimer  and  John  H.  Latimer,  as  executors 
of  the  last  will  and  testament  of  Hewlett 
Siilllvan,  deceased,  in  re  M.  B.  Babb,  as 
Clerk,  Successor,  etb,  ▼.  Hewlett  SulUvau. 
The  same  moving  parties  made  at  the  same 
time  two  other  motlona,— one  in  re  Elce,  as 
Clerk,  Successor,  etc.,  v.  Sullivan,  to  vacate 
a  Judgment,  and  one  in  re  Shell,  as  Clerk, 
Successor,  etc.,  v.  Sullivan,  to  quash  an  exe- 

1  Sitting  hi  place  of  Mr.  Justlee  Pope,  dls- 
Qualified. 


cution.  All  the  three  cases  In  which  the 
several  motions  were  made  were  closely  con- 
nected, and  interdependent  The  drcnlt 
Judge,  in  the  decretal  order  appealed  from, 
refused  the  first  two  motions,  bat  granted 
the  third,  namdy,  the  motion  to  amend  tbe- 
execuUon,  remarking  that  *ihl8  motion  is 
made  in  the  event  that  both  oC  the  iwecedlng 
motions  were  refused."  To  make  plain  the 
grounds  upon  which  this  third  motion  was 
granted,  as  well  as  the  grounds  upon  which 
the  order  granting  it  was  app«ded  from,  It  Is 
neceasoiytoset  forth  the  following  statement 
of  facts:  In  1877,  Ira  Rice,  as  clerk  of  court 
and  successor  of  HomerL.MeGowao.commlS' 
sloner  in  equity  for  Laurraia  countr,  in  a  suit 
fbr  foreclosure  against  Hewlett  Snlltvan  and 
his  sureties,  John  Hellama  and  O.  P.  Sullivan, 
Jr.,  recovered  Judgment  against  Hewlett  Sul- 
livan and  John  Hdlama  for  94,368.98.  On 
this  Jndgmrait,  Hewlett  Sullivan,  from  time 
to  time,  made  vaiions  payments.  In  1883 
a  coipf  summons  to  renew  execution  In  the 
main  cause  was  served  on  Hewlett  Sullivan. 
It  appears  that  both  the  original  summons 
and  the  copy  have  been  lost,  and  that  there 
was  some  dlqiute  whether  the  summons,  in 
Its  trams,  stated  the  amount  for  which  it 
was  proposed  to  renew  the  execution.  But 
the  attorneys  who  Issued  the  summons  made 
affidavit  that  to  the  best  of  their  recollec- 
tion, the  amount  was  stated  therein  as  being 
for  fl.,000,  and  for  $368.53  costs.  To  this 
summons  to  renew,  the  defendant  Hewlett 
Sullivan  failed  to  file  elthw  answer  or  de- 
murrer, or  to  give  notice  of  appearance.  On 
the  2d  of  December,  1884,  therefore.  Judge 
Presaley  granted  his  order  that  "the  Judg- 
ment and  execution  of  Ira  Rice,  Clerk,  Plain- 
tiff, against  Hewlett  Sullivan,  be  renewed,  to 
have  the  force,  form,  and  effect  of  the  former 
recovery,  with  leave  to  G.  W.  Shell  to  Issue 
execution  therefor."  And  on  12th  December, 
18S4,  counsel  representing  sundry  creditors 
of  H.  A.  Sullivan,  deceased,  to  whose  estate 
the  debt  was  owing,  procured  the  Issuing  of 
an  execution  In  said  cause  against  Hewlett 
Sullivan  for  $1,000,  and  for  $368.53  costs. 
When  this  renewed  execution  was  levied  up- 
on the  land  of  Hewlett  SuUlTan,  on  the  12th 
of  March,  1885,  an  action  was  commenced 
by  him  on  23d  March,  18^,  for  the  purpose 
of  enjoining  Its  enforcement,  and  to  have  the 
Judgment  canceled  and  marked  "Satlstt'^d." 
In  that  action  (SuUivan  v.  Shell)  the  plea  of 
full  payment  was  set  up.  The  case  was 
beard  by  Judge  Hudson,  who  granted  the 
order  of  Injunction  prayed  for.  On  appeal 
to  this  court  the  Judgment  of  the  circuit 
court  was  reversed,  and  the  complaint  dis- 
missed. Sullivan  V.  Shell,  36  S.  C.  578,  15 
S.  B.  722.  In  that  case,  Mr.  Chief  Justice 
Mclver,  delivering  the  opinion  of  the  court., 
said  that  the  plaintiff,  Sullivan,  was  not  en-' 
titled  to  maintain  the  action,  adding:  "If 
he  ever  had  any  remedy,  it  should  have  been 
sought  by  a  motion  tn  the  cause  In  which  the 
Judgment  complained  of  was  rendered.  But, 
even  it  he  had  fes<»ted  to  that  mode  of  re- 
lief, we  do  not  see  bow  be  could  bave  suc- 
cessfully met  the  plea  of  ret  adjvdicata. 
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When  be  was  served  with  miinm«ia  to  show 
CBOse  why  the  Judgmei^  sfaonld  not  Im  re> 
rived,  and  exeention  Issued  to  enforce  the 
■am^  he  was  afforded  the  opportunity  to 
raise  the  very  same  question  wfait^  he  now 
seeks  to  raise  by  this  actitn,  and  this  coart 
has  repeatedly  decided  tbnt  one  who  falls  to 
do  BO  when  afforded  snch  opportonlty  Is  for- 
ever afterwards  estopped  from  doing  so." 
Id.,  86  8.  a  580,  15  S.  D.  722.  This  opinion 
was  handed  down  on  8d  September,  1882. 
Thereaftu',  as  we  gather  ftom  the  state- 
ment of  facts  iB  the  brief,  the  renewed  txe- 
eutloa  was  ag^  lerled,  whoi,  Hewlett  Sul- 
llTan  having  died,  Us  executors  brought  an- 
other action,  i^ainiiiiif  that  the  consideratioa 
ot  the  Judgment  had  ttUed,  and  asking  re- 
lief on  that  ground.  That  action  also  was 
ffismlssed.  Again  was  the  renewed  execu- 
tion levied,  whereupon  the  executors  Instl- 
tuted  this  proceeding,  making  a  motion  In 
the  original  cause  In  which  the  Judgment 
was  rendered  for  an  order  to  amend  the  re- 
newed execution  by  reducing  the  amount 
from  nXNX)  to  f7&  tt  Is  not  unlikely  that 
this  mode  of  rdlef  was  resorted  to  In  cod- 
sequence  of  the  Bnggestl<m  made  In  Sullivan 
V.  Shell,  supra,  and  quoted  abovft  This  mo- 
tion was  heard  on  Its  merits  in  the  dreutt 
court  by  Judge  Ftaser,  who  roadered  bis 
decree  In  favor  of  the  executors,  and  grant- 
ed the  ordor  moved  for,  bidding  as  follows: 
**The  plaintiff  contends  that,  as  the  amount 
<^  the  balance  due  upon  the  Judgment  was 
stated  In  the  summons  to  renew,  the  defend- 
ant was  estopped  tram  disputing  It  Assum- 
ing fior  the  pnnraee  of  this  motion  that  ttie 
summons  did  state  that  there  was  a  balance 
of  $1,000  and  costs,  $368.S3,  due  upon  the 
Judgment,  the  order  of  Judge  Preasley  did 
but  renew  the  Jndgment,  with  the  fwm, 
force,  and  effect  of  the  former  recovery.  The 
executors,  thnrefor^  have  the  right  to  show, 
If  they  can,  that  the  execution  has  been  re* 
newed  for  too  la^  a  sum.  The  balance  due 
upon  the  Judgment  at  the  date  of  the  order 
of  renewal  being  In  dlqiute.  It  Is  ordered 
that  It  be  refrared  to  J.  K.  Joinings,  Esq., 
aa  special  vefaree  to  take  testimony  and  re- 
pfurt  to  UAb  court  fibe  balance  ascertained  to 
be  due  upon  said  Judgment  at  the  time  said 
execution  wss  renewed,  and  that  the  execu- 
tion be  amraded.  If  the  same  be  necessary, 
for  the  amount  due  upon  said  Judgment  at 
tbe  time  said  execution  was  renewed." 
From  this  decretU  order  the  plaintiff  ap- 
peals upon  sevosl  grounds. 

The*  view  we  have  taken  of  the  case  ren- 
ders It  nnnecessary  to  paMB  upon  more  thsn 
the  first  and  the  fifth  exceptions,  which  raise 
the  questions  of  res  adjudleata  and  laches. 
It  seems  to  us  that  tbe  mere  statement  of 
the  facts,  as  above  set  fbrth,wlth  the  various 
proceedings  had  boUi  In  the  circuit  court  and 
In  this  court,  and  with  the  dates  showing  the 
time  which  has  ^psed,  deariy  call  for  a 
leversal  of  Judge  Fraser's  decretal  order  oa 
tbe  two  grounds  of  res  adjudleata  and  laches. 


It  is  admitted  for  tbe  defendant  that  In  Snm- 
van  T.  Shell,  supra,  the  issue  of  full  pay- 
ment has  been  adjudicated.  But  It  Is  ar> 
gued.  Interrogatively,  that  the  i^ea  of  part 
payment  might  not  constitute  a  defense  to 
the  application  to  renew  an  exeention.  We 
cannot  so  hold.  We-  see  no  reason  tot  hold- 
ing that  the  defmse  d  part  paymmt  could 
not  have  been  set  qp  at  the  time  the  ap^ 
cation  to  renew  was  made.  On  tiie  coo- 
trary,  we  ha3A  that  there  was  then  offered  to 
the  defttodant  Sullivan  an  opportunity  hi 
law  to  set  up  the  plea  on  which  his  privies 
now  Insist  He  telled  to  take  advantage  of 
It  and  suffered  Judgment  to  be  taken  for  flie 
amount  stated  In  the  snmoums  to  roiew. 
Following  In  the  line  of  the  doctrine  laid 
down  by  thla  conrt  In  Halt  t.  Bates,  17  S. 
a  40,  and  In  Bx  parte  BcAerts,  18  S.  O.  iS8- 
tBS,  where  Mr.  Justice  McGowan  dearly  de- 
fines the  requisites  of  the  plea  of  res  adju- 
dleata, we  are  aUe  to  mj  <tf  tbe  case  at 
bar,  and  tiie  proceeiUngs  had  btfwe  Judge 
Preesley  to  r«iew  the  execution,  that  the 
parties  ct  their  privies  are  tiie  same,  ttiat 
the  snbjectmatter  la  the  ssme,  and  that  tha 
precise  point,— part  payment,— If  not  ex- 
pressly ruled  upon,  was  necessarily  deter- 
mined by  the  Judgment  of  this  court,  upon 
the  plea  of  fall  payment  In  Sullivan  v.  Shdt 
This  court  has  repeatedly  declared  that  when 
a  party  served  with  summons  to  show  cause 
why  a  Judgment  should  not  be  revived,  and 
execution  renewed,  blls  to  make  a  dfiEense 
which  be  has  the  opportunity  of  making,  be 
must  be  held  to  have  formally  made  ancb 
drfense,  and  to  have  been  nnsnecessfnl,  and 
he  Is  forever  afterwards  estopped  from  set- 
ting up  tfaat  defai8&  Davis  v.  Murphy,  2 
Bleb.  Law.  6ao;  Jackson  v.  Patrick,  10  B.  a 
107;  McMair  v.  Ingraham,  21  S.  0.  70;  Cren- 
shaw V.  Julian,  26  B.  0.  288,  2  S.  EL  188; 
SuUtvan  V.  Shell.  86  8.  O.  678.  15  S.  B.  722. 
We  therefore  sustain  the  appellant's  first  ex- 
ception, which  charges  error  In  tiie  circuit 
Judge  in  not  holding  the  defradant  estopped 
from  making  the  defense  of  part  payment 
such  a  defense  being  res  sdjndlcata. 

We  sustain  also  the  appellant's  fifth  excep- 
tion, which  charges  trtot  In  the  dreult  Judge 
In  not  holding  the  defendant's  motion  barred 
by  his  own  laches.  Tbe  summons  to  renew 
was  served  In  October,  1883.  The  order  of 
Judge  Pressley.  granting  leave  to  renew  tte 
Judgment  and  execution,  was  passed  In  De- 
cember. 1881.  And  now.  In  1891.  It  Is  sought 
for  the  first  time  to  amend  the  renewed  ex- 
ecution. No  reason  or  excuse  la  given  fbr 
this  long  delay,  nor  la  the  court  informed 
when  tiie  discovery  was  made  that  the  re- 
newed execution  waa  for  too  large  an 
amount  nor  Is  there  any  allegation  of  fraud. 
It  cannot  be  said  that  the  defendant  has  act- 
ed with  reasonable  diligence.  He  knew  that 
the  Judgment  bad  been  revived  against  him; 
he  knew  the  amount  tor  which  the  execntioo 
had  been  renewed;  and  we  b<dd  tlmt  hia  nn- 
reaacmable  and  unexplained  dday.  and  his 
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failure  to  set  ap  this  defense  when  In  law 
It  should  have  been  set  up,  the  opportuulty 
offering,  amoont  to  such  laches  as  etTectoally 
precludes  him  from  obtaining  the  relief  which 
he  or  his  jurlvles  now  seek.  It  was  urged, 
faowerer,  by  defendant's  counsel,  that,  since 
the  time  which  elapsed  between  the  order  of 
renewal  and  the  defendant's  notice  of  motion 
to  amend  was  a  few  mouths— from  July  to 
December— less  than  10  years,  the  delay  was 
not  long  enough  to  amount  to  laches.  It  Is 
confessedly  Impossible  to  adopt  a  general 
rule,  and  fix  a  definite  length  of  delay  which 
shall  Jnstify  a  court  of  equity  In  refusing 
relief  on  the  ground  of  laches.  Each  case 
must  be  governed  by  Its  own  (acts,  and 
courts  of  equity  must  be  trusted  to  exercise 
a  salutary  discretion.  As  we  understand 
the  doctrine  of  estoppel  by  laches,  the  facts 
In  this  case  would  justify  as  In  holding  that 
even  a  shorter  delay  than  nine  years  and  six 
months.  Inexcusable  or  unexplained,  would 
have  furnished  the  circuit  court  with  suffi- 
cient grounds  for  refusing  the  order  moved 
for.  Delay  Is  not  the  sole  factor  that  con- 
stitutes laches.  If  it  were  so,  some  period 
fixed  by  statute  or  by  the  common  law  of 
the  courts  would  afford  a  safe  and  unvarying 
rule.  Laches  connotes  not  only  undue  lapse 
of  time,  but  also  negligence,  and  opportunity 
to  have  acted  sooner,  and  all  three  factors 
must  be  satisfactorily  shown  before  the  bar 
in  equity  Is  complete.  Other  factors  of  les- 
ser Importance  sometimes  demand  considera- 
tion, such  as  the  nature  of  the  property  In- 
volved, or  the  subject-matter  of  the  suit,  or 
the  like.  As  a  definition  of  "lacbes,"  however, 
It  Is  sufficiently  correct  to  say  that  It  is 
the  neglecting  or  the  omitting  to  do  what  In 
law  should  have  been  done,  and  this  for  an 
unreasonable  and  tmexplalned  length  of  time, 
and  In  circumstances  which  afforded  <^por- 
tunlty  for  diligence.  This  definition  will  be 
found  adequate  as  a  test  to  be  applied  to 
the  vast  majority  of  cases.  The  doctrine 
embraced  In  it  Is  In  accordance  with  the 
principles  and  the  practice  of  courts  of  equi- 
ty, which  have  from  tbe  beginning  held  tbem- 
aelves  ready  to  aid  suitors  who  come  In  good 
conscience,  good  faith,  and  with  diligence; 
and  from  the  beginning  they  have  discoun- 
tenanced stale  demands,  and  refused  relief 
from  the  effect  of  negligence  and  Inexcusable 
delay.  We  have  seen,  from  the  very  iKLture 
of  equity  Jurisdiction,  and  the  principles  that 
guide  and  control  Its  exercise,  that  It  is  Im- 
practicable, If  not  impossible,  to  fix  a  definite 
I>eriod  of  time  as  a  bar  or  limitation  to 
suits  In  equity;  that  lapse  of  time  is  not 
the  only  test  of  staleness;  that  it  needs  to 
be  conjoined  with  negligence  or  inattention, 
and  with  opportunity  (or  diligence  and  for 
acting  sooner.  For  It  Is  of  the  essence  of  laches 
that  the  party  charged  with  It  should  have 
either  actual  knowledge;  or  such  notice  as 
would  have  put  him  on  inquiry.  It  is  mani- 
fest, therefore,  that  the  period  of  time  which 
diall  be  a  bar  In  equity  must  needs  vary  with 


the  varying  drcnmstances  In  the  different 
cases.  Thus,  to  constitute  laches  In  a  case 
showing  gross  negligence,  a  lesser  lapse  of 
time  would  suffice  than  tn  a  case  of  ordinary 
carelessness  and  Inattention.  So,  too,  woula 
the  length  of  time  deemed  sufficient  be  great- 
er or  less  according  as  the  evidence  In  the 
case  might  show  whether  the  party  to  whom 
laches  Is  Imputed  actually  knew  of  the  op- 
portunity he  neglected,  or  was  simply  pre- 
sumed to  have  known.  Laches  being  the  re- 
sultant of  a  combination  of  negligence,  la^ee 
of  time,  and  loss  of  opporttmity,  by  as  much, 
th^fore,  as  negligence  and  knowledge  of 
opportunity  may  vary  In  degree,  by  so  much 
win  the  period  of  time  vary  In  length. 
Speaking  generally,  It  may  be  said  that,  the 
greater  the  negligence  and  the  knowledge, 
the  less  will  be  the  time,  '  Hence  the  great 
differences  in  the  length  of  the  delay  which 
the  courts  have  held  to  work  laches,  vary- 
ing from  a  few  months  to  any  number  of 
years  less  than  20.  In  the  matter  of  appli- 
cation to  vacate  or  open  Judgments,  we  have 
already  said  that  the  length  of  time  may 
be  affected  by  the  nature  of  the  property  In- 
volved, or  by  the  subject-matter  of  the  suit 
In  which  the  judgment  was  rendered.  Thus 
equity  would  bar  an  application  to  set  aside 
a  decree  of  divorce  In  much  shorter  time 
than  it  would  an  application  to  set  aside 
an  ordinary  Judgment  Recurring  to  the 
case  before  us,  we  are  clearly  of  the  opin- 
ion that  the  delay  of  nine  and  a  half  years, 
joined  with  Hewlett  Sullivan's  knowledge  of 
the  plalntlfTs  application  to  renew,  and  his 
failure  to  use  the  opportunity  afforded,  was 
such  laches  as  completely  bars  blm  or  his 
privies  from  obtaining  the  relief  sought  It 
might  be  held,  also,  that  under  the  equitable 
doctrine  of  acquiescence  the  defendaat  Is 
barred.  If  laches  Is  the  negligent  failure  to 
assert  a  positive  right  when  opportunity  Is 
afforded,  acquiescence  is  the  Intentional  fail- 
ure to  resist  the  assertion  of  an  adverse 
right  In  1S83,  Hewlett  Sullivan  was  serv- 
ed with  a  copy  summons  to  renew  the  execu- 
tion. He  Dot  only  failed  to  assert  any  posi- 
tive right  of  his  own,  but  he  knowingly  fail- 
ed to  r^lst  the  assertion  of  the  plalntlfTs 
right  and  he  should  be  held  barred  by  ac- 
quiescence. The  Judgment  of  this  court  Is 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  motion  of  the  defendant  or 
his  privies  dismissed. 


{91  Va.  IM) 

EXCHANGE  BLDQ.  &  INV.  CO,  v.  BAY- 
LESS  et  al.i 
(Supreme  Court  of  Appeals  of  Yirgiola.  Feb. 
14,  1885.) 

SOBROOATIOn  OF  BURSTT  —  PATUKKT  Of  DXBT  — 
RelBASB  or  SURETT— BZTItfSIOH  OW  TlHB. 

1.  B.  sold  s  lot  to  the  E.  Co.  for  part  cash, 
aad  balance  secured  by  deed  of  trust  Subse- 


1  Reported  hr  F.  S.  Klrkpatridt.  Bsq..  of  tha 
Lynchburg  bar. 
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gamtljr  the  E.  Co.  Bold  the  same  lot  to  the  V. 
Co.  for  pert  cash,  the  assamption  of  the  former 
deferred  parments  doe  B.,  and  a  balance  gecured 
bj  deed  of  trust.  Upon  mataritj  of  the  first 
notes  dae  B.,  Hie  V.  Co.  was  unable  to  pay  them, 
and,  to  aecDie  farther  time,  two  of  Its  officers 
gaTe  B.  thdr  penonal  notes  u  additional  aecari- 
t7.  whidi  were  paid  at  maturity,  ffdd,  that  said 
officers  were  not  entitled  to  be  subrogated  to  the 
security  of  Hie  deed  of  trnit  held  1^  B.  as  against 
the  E.  Co. 

2.  An  agreement  to  ^Te  time  to  the  debtor, 
which  reaerres  a  right  to  sue  at  the  request  of 
the  sureties,  does  not  release  the  latter. 

Appeal  from  drcnlt  court  of  city  of  Roa- 
noke. 

Action  1^  tbe  Bxcbange  Balldlng  &  Znrest- 
ment  Company  against  the  Virginia  Finance 
Company,  WUUam  H.  Bayless,  and  others. 
Judgment  for  defendants,  and  plaintlfF  ap- 
peals Rerersed. 

Watts,  Bobertstm  ft  Robertson  and  C  B. 
Moomaw,  for  appellant  Penn  &  Cocke  and 
Smith  &  King,  for  appellees. 

HARRISON,  J.  This  is  an  appeal  fTOm 
a  decree  of  the  circuit  court  of  the  <Aty  of 
Roanoke  in  a  cause  wherein  the  Exchange 
Building  &  Investment  Company  was  plaln- 
tlCf  and  the  Virginia  Finance  Company,  Wil- 
liam H.  Bayleqs,  William  M.  Yager,  and 
others  were  defendants.  The  object  of  the 
suit  w.ts  to  ascertain  the  liens  on  a  certain 
lot  In  the  city  of  Roanoke,  determine  the 
prloilties,  and  soil  the  lot  for  the  satisfac- 
tion of  the  plaintifTs  debt.  The  court,  on 
the  18th  day  of  Norember,  1893,  entered  a 
decree  declaring  that  after  the  payment  of 
costs,  etc.,  the  defendant  W,  H.  Bayless  held 
the  first  lien,  the  defendant  W.  M.  Yager 
held  the  second  lien,  the  plalntlfF  the  Ex- 
change Building  ft  Investment  Company 
held  the  third  lien,  and  that  the  property 
should  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  liens  In  the  order  named. 
From  this  decree,  the  Exchange  Building  & 
Investment  Company  was  granted  an  ap- 
peal to  this  court 

The  record  discloses  the  following  facts:  On 
July  2,  1890,  W.  H.  Bayless  and  others  sold 
and  conveyed  to  the  Exchange  Building  &  In- 
vestment Company  a  parcel  of  land  fronting 
on  Campbell  street,  in  the  city  of  Roanoke. 
A  part  of  the  purchase  price  was  paid  In  cash, 
and  four  notes  executed  by  the  purchaser  for 
the  residue,— two  notes  for  $1,666.66,  each 
payable  fn  one  year,  and  two  for  $1,666.66, 
each  payable  in  two  years,^ll  executed  to 
William  H.  Bayless  and  his  associates,  said 
Bayless  subsequently  becoming  the  owner 
of  all  four  of  said  notes.  Contemporane- 
ously with  the  conveyance,  a  deed  of  trust 
was  given  on  the  lot  to  secure  the  four 
purchase-money  notes  already  described. 
Sutffiequently  to  this  transaction,  the  Ex- 
change Building  ft  Investment  Company 
sold  and  conveyed  this  same  lot  to  the  Vir- 
ginia Finance  Company,  upon  the  following 
terms:  The  purchaser,  making  a  cash  pay- 
ment undertaking  and  agreeing  to  assume 


and  pay  off  the  four  notes,  of  $1,666.06  each, 
executed  by  tiie  Exchange  Building  &  In- 
vestment Company  to  W.  M.  Bayless  and  oth- 
ers, and  for  the  residue  executing  two  notes 
to  said  Exchange  Building  &  Investment 
Company,  each  fbr  the  sum  of  $2,500,  and 
eecuting  the  same  on  said  lot  by  deed  of 
trust  So  that  after  this  latter  transaction 
was  consummated,  the  Virginia  Finance 
Company  was  the  owner  of  the  lot  in  ques- 
tion, subject  to  two  mortgages,  the  first  the 
four  notes  of  the  Exchange  Bnllding  &  In- 
vestment Company  to  W.  H.  Bayless,  each 
for  $1,666.66,  assumed  by  It;  and,  second, 
two  notes  of  Its  own,  each  for  $2,500,  due  to 
the  Exchange  Building  &  Investment  Com- 
pany. The  Virginia  Finance  Company,  un- 
der its  purchase,  having  assumed  payment 
thereof,  became  the  principal  debtor  as  to 
the  four  notes  secured  in  the  first  mortgage; 
and  the  Exchange  Building  &  Investment 
Company  became  surety  for  those  notes; 
and  this  relation  was  recognized  and  accept- 
ed by  William  H.  Bayless,  the  creditor,  in 
his  dealing  with  the  parties.  When  the  two 
one-year  notes  of  the  Exchange  Building  & 
Investment  Company  to  Bayless,  for  $1,666.- 
66  each,  became  due,  the  Vli^nia  Finance 
Company  was  unable  to  pay  them;  and,  not 
wishing  the  property  to  be  sold,  William  M. 
Yager,  one  of  the  prindpal  stockholders  In 
said  company,  and  also  one  of  the  directors 
and  its  general  manager,  sought  W.  H.  Bay- 
less, the  creditor,  and  procured  from  blm  an 
extension  of  time,  evidenced  by  a  contract 
In  wrltiz^,  executed  by  the  Virginia  Finance 
Company,  recognizing  Its  primary  liability 
to  pay  the  Bayless  notes,  and.  In  considera- 
tion of  the  extension  of  time,  giving  as  ad- 
ditional security  three  negotiable  notes,  ag- 
gregating $3,466.64.  These  notes  were  each 
Indorsed  by  W.  M.  Yager  ft  Co.  and  J.  B. 
Levy;  W.  M.  Yager  &  Go.  being  W.  M.  Yager 
and  J.  B.  Levy,  and.  as  before  stated,  W.  M. 
Yager  being  stockholder,  director,  and  gen- 
eral manager  of  the  Virginia  Finance  Com- 
pany, and  J.  B.  Levy  being  stockholder,  di- 
rector, and  president  of  said  company.  When 
these  three  negotiable  notes,  thus  indorsed, 
became  due,  they  were  paid  by  W.  M.  Yager, 
one  of  the  indorsers.  The  Exchange  Build- 
ing ft  Investment  Company  consented  to  the 
extension  of  time  thus  given  the  Virginia 
Finance  Company  by  Bayless,  the  credits. 

The  first  error  assigned  Is  that  the  circuit 
court  of  Roanoke,  by  the  decree  complained 
of,  Bubrogoted  William  M.  Yager  to  the 
rights  of  the  original  creditor,  W.  H.  Bay- 
less, under  the  deed  of  trust  given  on  the 
lot  to  secure  Bayless.  In  considering  this 
question,  it  must  be  borne  In  mind  that  the 
Exchange  Building  &  Investment  Company 
bore  two  relations  to  the  Virginia  Finance 
Company.  The  first  was  that  of  surety  for 
the  first  mortgage  debt  of  Bayless,  assumed 
by  the  Virginia  Finance  Company;  and  tbe 
second  was  that  of  creditor  In  tbe  second 
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mortgage  debt  of  $5,000;  the  aggregate  of 
these  two  Aehts  representing  thd  balance 
due  from  the  Virginia  Finance  Company  for 
the  lot,  as  purchaser  from  the  Exchange 
Building  &  Investment  Company.  As  a 
means  of  paying  part  of  this  purchase  mon- 
ey, the  debtor  executed  three  n^otlable 
notes,  aggregating  $3,466.64,  indorsed  by 
Yager,  and  delivered  them  to  Bayless,  to  be 
applied,  when  paid,  to  the  dlschai^e  of  that 
portion  of  said  purchase  money  held  by  him. 
The  effect  of  the  decree  of  the  circuit  court 
Is  to  put  Yager,  when  he  paid  these  notes, 
in  a  better  position  than  his  principal's 
creditor,  the  Exchange  Building  &  Invest- 
ment Com[)any.  In  other  words,  It  gives 
him  a  lien  on  the  lot,  ahead  of  the  remain- 
ing purchase  money  still  unpaid  and  due  to 
the  vendor  of  his  prindpal,  the  Vlrclnla 
Finance  Company. 

A  surety  who  was  not  originally  bound  for 
the  debt,  but  who  comes  In  during  the  pros- 
ecution of  a  remedy  for  the  debt  against  the 
principal,  cannot,  by  subrogation,  obtain  a 
preference  over  creditors  of  the  principal 
whose  Hens  attached  before  the  surety  be- 
came bound.  As  to  any  such  prior  interest 
In  the  property,  he  must  occupy  the  place  of 
debtor.  2  Brandt,  Sur.  §  308.  The  doctrine 
of  subrogation  being  a  doctrine  of  purely 
eQUltaUe  origin  and  nature,  its  operatttm  is 
always  controlled  1^  equitable  principles.  It 
is  therefwe  never  enfinced  so  as  to  defeat 
ct  Interfere  with  a  auperior  or  equal  eqnll^r 
of  third  persona,  or  wltb  the  legal  right  ot 
third  parsons  growing  otit  of  an  express  con- 
tract Pom.  'Bq-  Jvr.  |  1410,  and  note.  To 
Klre  Yager,  the  voluntary  Indorser  of  the 
Virginia  Finance  Company,  a  lien  on  this  lot 
prior  In  dl^ty  to  the  Bzchange  BnUdli^  & 
Investment  Company,  the  purcba«e-m(mey 
creditor  of  said  finance -company,  would  be 
to  Ti<^te  the  contract  rights  betwe«t  the 
parties;  and  snbrogatitHi  Is  nera  enforced 
when  It  woold  be  In  the  nature  ot  a  breach 
of  contract  to  do  so. 

The  cirenmstances  of  the  tranaactton  and 
tlie  preponderance  of  evidrace  show  that 
these  notes,  gotten  up  at  Yager's  instance, 
were  intaided,  when  paid,  to  be  a  discharge 
of  the  two  one-year  notes  h^d  by  Bayless, 
and  that  it  was  not  proposed  or  intended 
that  the  deed  of  trust  should  be  kept  alive 
in  favor  of  Yager,  even  were  that  permissi- 
ble  in  view  of  the  rights  of  the  Exchange 
Building  &  Investmmt  Company.  Yagw 
blmself,  In  his  deposition,  says  the  notes 
were  turned  over  to  Bayless,  "for  the  pur- 
pose of  the  payment  of  those  two  uotes  of 
the  Exchange  BuUdlng  and  Investmeni  Com- 
pany of  $1,666.66  each."  Yager  was  the  rep- 
resentative and  general  manager  of  the  debt- 
or company,  and  this  mode  of  paying  the 
debt  of  bis  company  was  adopted  by  him  in 
consideration  of  further  time  extended  bis 
company  by  Bayless,  the  creditor.  As  an  in- 
nocent accommodation  indorser  for  the  Vlr* 


glnla  Finance  Company,  Yager  could  not,  un- 
der the  circumstances,  be  subrogated  as  a 
lien  creditor  upon  this  lot,  prior  in  dignity  to 
the  Hen  already  resting  upon  it  in  favor  of 
the  Exchange  Building  &  Investment  Com- 
pany. In  view  of  his  relations  to  this  trans- 
action and  to  the  Virginia  Finance  Company, 
as  the  manager  of  its  affairs,  the  reasons  for 
his  not  being  thus  subrogated  are  greatly 
strengthened.  The  court  Is  therefore  of 
opinion  that  the  circuit  court  erred  in  subro- 
gating W.  M.  Yager  to  the  rights  of  Bayless 
under  the  deed  of  trust  securing  the  tatter's 
debt  on  the  lot  mentioned  In  these  proceed- 
ings. 

It  further  appears  from  the  record  that 
when  the  two  notes,  each  for  $1,666.66,  due 
In  two  years,  and  secured  to  W.  H.  Bayless 
by  deed  of  trust  on  this  lot,  became  due,  the 
Virginia  Finance  Company  was  again  unable 
to  meet  them;  and  through  its  general  man- 
ager, W.  M.  Yager,  a  contract  bearing  date 
August  22,  1892,  was  secured,  reduced  to 
writing,  and  signed  by  W.  H.  Bayless,  the 
Virginia  Finance  Company,  J.  B.  Levy,  presi- 
dent, and  W.  M.  Yager,  whereby,  In  consid- 
eration of  certain  negotiable  notes  given  by 
the  Virginia  Finance  Company,  indorsed 
W.  Bf.  Yager,  and  delivered  to  W.  H.  Bay* 
less  aa  collateral  security  for  his  debt,  the 
time  for  the  payment  of  said  debt  was  post- 
poned. 'Kils  contract  was  made  without  the 
knowledge  or  consent  of  the  Blxchange  Build- 
ing &  Investment  Company,  which  stood  In 
the  relation  of  surety  for  the  debt,  the  pay* 
meat  of  which  was  postponed  by  the  con- 
tract idoresaid.  The  circuit  coort  held  that 
this  contract  of  Augiut  22, 1602,  released  the 
Bzchange  Building  &  Investment  Ocnnpany 
from  all  personal  UabUi^  on  the  said  two- 
year  notes  of  $1,068.66  eacb.  but  that  the  said 
contract  did  not  release  the  Uen-  held  by 
Bayless  for  their  security  oa  the  lot  This 
decree  la  objected  to  by  the  appellant,  wbo 
oontenda  that  the  cimtract  for  time  released 
the  lien  of  Ba^ess,  wliicb  was  prior  in  time 
on  the  lot,  as  w^  as  the  personal  liability 
of  the  appelant  for  said  debt  The  decree 
Is  objected  to  by  the  appellee  Ba^ess,  be- 
cause it  released  the  Bxcdiange  Building  it 
Investment  Company  from  pmonal  liability 
to  him  for  said  debt 

Thwe  is  no  principle  of  law  better  settled 
than  the  one  contended  fw  by  tiie  appel- 
lant, viz.  that  any  change  of  the  contract  by 
the  principal,  howevw  slight  without  the 
consent  of  the  surety,  releases  the  latter  from 
all  further  liability.  Extension  of  time  for 
payment  Is  the  most  frequent  form  in  which 
tlie  creditor  so  deals  with  the  principal  as  to 
discharge  the  surety;  and,  whenever  such 
Indulgence  Is  granted  In  pursuance  of  a 
binding  legal  contract,  the  surety  Is  at  once 
released  from  his  obligations.  2  Daniel. 
Neg.  Inst  i  1312.  The  same  author  says: 
"But  this  principle  on  which  sureties  are 
released  is  not  a  mere  shadow  witbout  suit- 


Digitized  by  Google 


882  SOUTHB^STBRN  RBFOBTBR.  T9L  21.  (Oft. 


stance.  It  Is  fotmded  on  the  restriction  of 
the  rights  of  the  sarettee  by  which  they  are 
Boppoeed  to  be  Injured.  Therefore,  when 
there  Is  a  legal  Impossibility  of  Injury,  the 
principle  does  not  apply."  Hence  it  is  equal- 
ly well  settled  that  if.  In  a  contract  between 
the  creditor  and  the  principal  debtor  for  an 
extension  of  time,  all  the  rights  and  remedies 
of  the  surety  are  reserved  unimpaired,  the 
surety  is  not  discharged.  2  Brandt,  Sur.  | 
376.  Daniel,  in  tils  work  on  Negotiable  In- 
struments, in  glTlng  the  dements  or  circum- 
stances that  must  unite  In  order  to  consti- 
tute an  Indulgence  which  will  discharge  the 
surety,  states  the  fifth  to  be  as  follows: 
"The  indnlgaice  must  be  without  re8enratl(m 
of  remedy,  against  the  surety,  for  that  would 
reserre  the  surety's  recourse  on  the  prlncl- 
paL"  See,  also,  2  Hare  &  W.  Lead.  Gas.  429, 
where  it  Is  said  In  Harris  v.  Brooks:  "It 
follows  from  this  reasoning  that  an  agree- 
ment to  give  time  to  the  debtor,  which  re- 
serres  a  right  to  sue  at  the  request  of  the 
surety,  will  not  be  effectual  as  a  defense  in 
an  action  brought  against  the  latter."  Ap- 
plying these  principles  to  the  contract  of 
August  22,  1802,  it  is  clear  that  no  right  or 
remedy  of  the  Bxcbange  Building  &  In- 
Testment  Ckmipany.  as  surety  for  the  Vir- 
ginia Finance  Comimuy,  has  bem  impaired 
thereby.  On  the  contrary,  the  creditor  W. 
H.  Bayless  has  with  great  care  and  particu- 
larity reeerred  to  the  surety  all  his  rights 
and  remedies  by  inserting  In  the  contract  a 
clause  In  these  words:  "This  contract  and 
agreement  is  made  subject  to  this  prorisloD: 
that  the  Bxchange  Building  &  Inrestment 
Company  may  at  kaj  time  require  the  prop- 
erty to  be  aeM  ondw  the  deed  of  trust  afore- 
said, or  the  collection  of  the  said  two  notes 
enforced;  and  nothing  herdn  contained  shall 
operate  to  Impair  any  right  the  Exchange 
Building  &  InTestment  Company  may  have 
to  require  the  enforc^nent  of  the  deed  of 
trust  aforesaid,  or  of  the  collection  of  the 
said  notes."  The  rights  and  remedies  of  a 
surety  could  hardly  be  reserred  tn  a  contract 
tn  plainer  and  more  unambiguous  terms. 
There  was  not  a  right  possessed  by  the  Ex- 
change Building  &  Inrestment  Company  be- 
fore this  contract  was  made  that  it  did  not 
hare  with  equal  force  afterwards.  It  re- 
serres  the  right  to  proceed  immediately,  at 
the  request  of  the  surety,  and  therefore  can- 
not be  effectual  as  a  defense  against  the 
liability  of  said  surety.  It  f<41ows,  there- 
fore, that  the  circuit  court  emd  In  releasing 
the  Btxchange  Building  &  Inrestment  Com- 
pany from  Its  personal  liability  to  W.  H. 
Bayless  on  tbe  two  notes  held  by  him,  and 
for  which  said  company  was  bound  as  sure- 
ty. 

Fot  tbe  foreg(ring  raasona.  the  court  is  of 
opinion  that  the  decree  complained  of  te 
erroneous,  and  must  be  set  aside;  and  this 
court  wlU  imter  such  decree  as  tbe  drcntt 
court  of  the  dty  oC  Xtoanoke  ought  to  hare 
entered. 


(H  Qa.  IM 
FAIBCIX)TH  T.  STUBBS  et  aL 
(Supreme  Court  of  Georgia.   July  16.  3801) 

BXCKPnONB  TO  AODITOK'i  RBPOBt^TRIAl.  «T 
JUKT — RrTIBW. 

1.  niere  Is  no  proTision  of  law  for  asc^tain- 
Ing  by  jnry  trial  whether  an  aaditor'a  rmort  of 
the  erideQce  before  him  is  defident  or  mcom- 

giete  by  reason  of  alleged  omisslims  of  some  of 
le  eridence  actually  submitted  and  heard. 
Ther^ore  the  presiding  Judge,  Id  cases  not  goT- 
wned  by  the  practice  in  equity,  la  left  to  tiie  ex- 
erdse  of  his  own  discretion  as  to  what  means 
he  will  adopt  in  solTing  and  settling  sudi  a  que*- 
tioD,  where  it  is  raised  by  exc^ttkws  to  the  au- 
ditor's report. 

2.  Under  the  eridence  submitted  to  the 
Judge  In  this  cas^  his  finding  agiUnat  the  exeep- 
tiona  was  not  so  manifestly  unwarranted  a*  to 
Justify  a  rerersal  of  the  same  by  a  reviewing 
court. 

(Syllabna  by  the  GonrL) 

Error  from  superior  court,  Bmanud  conn^; 
R.  lu  Gamble,  Judge. 

Action  by  Stnbbs  &  Tlson  against  Cheslej 
Falrcloth.  There  was  judgment  for  plaln- 
tlfllB,  and  defendant  brings  error.  Afilnned. 

H.  B.  Daniel,  F.  H.  Saffold,  Hlnes  ft  F«- 
der,  and  Evans  ft  Bvans,  for  plalatlfl  in  sr- 
ror.   WiUlams  ft  Smith,  for  defendants  In  er> 

ror. 

SIMMONS,  J.  1.  A  mortgage  given  by 
Fakcloth  to  Stubbs  ft  Tlson  was  sought  to  be 
foreclosed  for  an  alleged  balance  due.  Fair- 
cloth  defended  on  the  ground  that  the  notes 
secured  by  the  mortgage  were  not  given  for 
an  actual  indebtedness,  but  as  collateral  to 
an  account  for  present  Indebtedness  and  fur- 
ther advances,  and  that  overcharges  were 
made  in  the  account  for  which  tbe  notes  were 
given,  etc.  Tbe  case  was  referred  to  an  au- 
ditor, who  made  a  report  thereon,  and  to  this 
report  the  defendant  filed  exceptions.  One  of 
tbe  elections  was  that  the  auditor  bad  omit- 
ted to  report  certain  portions  of  the  testi- 
mony, whidi  were  set  out  In  the  exceptbuis; 
and  the  defendant  moved  to  re-refer  the  case, 
that  the  auditor  might  Inquire  into  the  evi- 
dence alleged  to  have  been  omitted,  and  re- 
p<Hrt  the  same;  or,  if  the  court  should  refuse 
to  do  this,  that  the  question  be  submitted  to 
tbe  Jury  as  to  whether  such  teetiimony  was 
Introduced  before  the  auditor  or  not  Hie 
court  refused  to  re-refer  the  case  to  the  audi- 
tor, or  to  submit  this  question  to  the  jury, 
but  heard  evidence  himself  as  to  whetber  tiie 
testimony  alleged  to  have  been  omitted  had 
been  introduced  before  the  auditor;  and,  aft- 
er hearing  the  evidence  on  this  point,  oM»- 
ed  that  the  exc^rtion  relating  to  the  alleged 
omission  of  testimony  be  dismissed,  upon  the 
ground  that  It  had  not  been  made  to  appear 
sattefiictorlly  that  the  testimony  alleged  to 
have  been  omitted  had  really  been  subnUtted 
to  the  auditor.  'Hie  defendant  astigns  mtx 
upon  these  rulings.  There  Is  no  provislcm  of 
law  fbr  ascertaining  by  Jury  trial  whether  an 
auditor's  report  of  the  evidence  before  him 
is  deficient  or  Incomidete  by  reaam  of  alleged 
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omlaoBitHis  of  some  ot  the  evidence  snbmttted 
and  heard.  In  equity  cases,  where  excei»tl<Hi 
Is  taken  to  the  repwl  of  a  masto'  as  deficient 
In  this  respect,  the  law  ctmtemplates  that 
the  presiding  Judge  shall  pass  npon  the  ques- 
tion himself.  Code,  g  309Te.  This,  howerer, 
Is  a  case  at  law,  and  the  law  is  silent  aa  to 
the  means  to  be  adopted  In  such  cases  for 
solving  and  settling  a  qnestion  of  this  Und. 
The  Jndge  is  thnefwe  left  to  bis  own  ffiscre- 
tl<»i  in  the  matter,  and  In  tbla  case  did  not 
«zr  In  the  mode  of  procedure  adopted. 

2.  Under  the  erldence  submitted  to  fba 
Jndge,  his  finding  against  the  exceittlons  was 
not  so  manifestly  nnwairanted  as  to  Jnstl^ 
a  reversal  of  the  same  by  tbia  court.  Judg- 
ment afllrmed. 


<M  Oa.  U8> 

PAUL  T.  RONBT  et  a1. 
(Supreme  Court  of  Oeorsia.    July  16,  1894.) 
Oarnibhhext  or  Mortoaooh— Rights  or  3(ob> 

GAOBB  TO  FOBECLOSC. 

Jadgmeot  against  the  m<KlKagor  of  per- 
sanal  property  npon  a  garnishment  sued  oat  at 
the  instance  of  a  creditor  of  the  mortgagee,  and 
tlie  pendency  oi!  another  like  gamlsbmen^  not 
yet  anawetw,  will  not,  without  reapect  to  the 
amount  of  the  claims  covered  by  the  garnish- 
ments, as  compared  with  the  amount  due  on  the 
caortgage  debt,  necessarily  negative  the  ri^t  of 
the  mortgagee,  or  his  assigQee,  to  foreclose  the 
mortgage  and  cause  a  seizure  of  the  incumbered 
■property.  If  the  mortage  debt  be  payable  by  in- 
-stnllments,  some  of  which  are  overdue  and  otb- 
■ens  not  due,  the  foreclosure  may,  under  section 
106!»  of  the  Code,  embrace  the  whole,  and  ez- 
■ecQtion  may  issue  and  be  levied  far  the  aggre* 
sate  amount,  the  facts  as  to  maturity  of  a  part 
and  noDmatnrity  of  the  reaidne  being  stated  in 
the  affidavit  of  foreclosure. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Richmond  coun- 
ty; WUllam  F.  Eve.  Judga 

Action  by  E.  P.  Panl  against  E.  Roney 
and  another.  From  a  judgment  for  defoid- 
ants,  plaintiff  brings  error.  Affirmed. 

Salem  Dntcber,  for  plaintiff  In  error.'  Flem- 
ing &  Alexander  and  P.  J.  Sullivan,  for  de- 
fendants in  emv. 

SXMAIONS,  J.  Roney,  as  transferee  of 
Smith,  hdd  several  promissory  notes  of  Paul, 
and  a  mortgage  given  by  Paul  on  bis  stock 
In  trade  to  secure  the  same.  The  notes  were 
'dated  November  2,  1882,  and  were  payable 
respectively  in  one,  two,  three,  four,  five,  and 
six  nKmths  after  date.  On  January  24,  1803, 
two  of  the  notes  being  thea  past  dn^  R<me7 
made  an  affidavit  to  foreclose  the  mortgage, 
and  petitioned  the  conrt  to  oontrol  the  snr- 
plus  arising  from  the  sale  of  the  mortgaged 
Itroperty  so  as  to  protect  the  lloi  of  the  mort- 
xage  as  to  that  porthnt  of  the  debt  wblcb 
was  not  yet  due.  The  clvrk  of  the  superior 
«onrt  Issued  execution  for  the  whole  amount 
of  the  indebtedness,  and  placed  It  In  the 
hands  of  the  sh«1ff,  who  executed  the  same 
by  levying  npon  the  property  described  there- 
in.  Paul  seeks  U  this  actkm  to  recovw 


against  Roney  and  Smith  for  damages  sus- 
tained by  reason  of  the  levy,  mi  the  ground 
that  the  same  was  an  abuse  of  legal  process. 
It  amtears  that  snbsequently  to  the  giving  of 
the  notes  and  mortgage,  and  before  the  fore- 
closure  and  levy,  certain  creditws  of  Smith, 
who  had  filed  suits  against  him,  obtained 
process  of  garnishment  against  Paul,  and 
Judgment  was  taken  against  him  as  a  gar- 
nishee In  one  ot  these  suits.  All  these  claims, 
bowerar,  were  bought  by  Roney,  and  the  gar- 
nishments dismissed,  before  be  proceeded  to 
foreclose  the  mortgage,  Init  no  notice  of  this 
was  given  Paul  until  aftw  the  levy.  It  was 
contraded  in  the  present  case  that  I^ul  was 
entltied  to  have  notice  of  the  dismissal  of 
the  gamlsbmoits,  and  of  who  owned  the 
notes,  before  he  oould  be  legally  proceeded 
against  as  ft>r  a  d^ult  In  payment;  also, 
that  the  mor^go  could  only  be  foreidosed 
for  the  amount  due  at  the  time  ot  foreclosure; 
and  that  fw  Ron^  to  proceed  as  he  did  was 
an  abuse  of  legal  process.  It  does  not  ap- 
pear from  the  record  that  fbe  claims  of 
Smith's  creditors  covered  by  tbe  garnish- 
ments against  Paul  were  equal  In  amount  to 
Paul's  Indebtedness  upmi  the  notes  secured 
by  the  mwtgage.  For  aught  that  appears, 
even  if  Paul  had  been  required  to  pay  the 
claims  of  these  creditors  In  full,  he  might  still 
have  remained  indebted  npon  the  mortgage. 
If  this  was  so.  the  judgment  against  him  In 
favor  of  one  of  the  creditors  and  the  pendency 
of  such  garnishments  would  not  preclude  a 
foreclosure  of  the  mortgage  and  the  seisure 
of  the  mortgaged  property.  The  mortgagee 
is  not  compelled  to  postpone  the  aifOTcement 
of  his  Hen  for  tbe  amonnt  due  bim  npon  the 
mortgage  Indebtedness  simply  because  some 
portion  of  the  Indebtedness  has  been  snbject 
ed  to  the  claims  of  his  creditors  by  process 
of  garnishment  against  the  mortgagor.  Nor 
Is  be  precluded  from  foreclosing  the  mortgage 
because  the  debt  Is  payable  In  installmoits, 
some  of  which  are  not  yet  due.  Under  sec- 
tion 1965  of  the  Code,  the  foreclosure  may 
embrace  InBtallments  not  due,  as  well  as  those 
which  are  overdue,  and  execution  may  issue 
and  be  levied  for  the  aggregate  amoimt.  the 
facts  as  to  maturity  of  a  part  and  nonma- 
turity  of  the  residue  being  stated  in  the  affi- 
davit of  foreclosure.  Upon  the  state  of  facts 
disclosed  by  the  recwd,  we  hold  that  the  conrt 
below  did  not  err  in  a  granting  a  nonsuit 
Judgment  affirmed. 

(H  Oo.  14»t 

PATTERSON  v.  AUGUSTA  ft  S.  R.  CO. 
(Supreme  Court  of  Georgia.    July  16,  1804.) 

COKTKACT  or  CaRRUOB— LlHITATiOK  OF  ACTION. 

Where  the  action  against  a  common  car* 
rier  is  npon  the  contract  to  safely  carry,  althoui^ 
the  breadi  alleged  resulted  in  injuries  to  the  iwr- 
sou,  for  which  damages  are  sought  to  be  recov- 
ered, the  action  is  one  ez  contractu,  and  Is  not 
barred  until  four  years  after  the  breach,  not- 
withstanding the  statute  auilicable  to  actions  ex 
delicto  bars  actiras  for  iiqarles  to  the  person 
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nnless  the  salt  be  bronght  wi&in  two  yran  aft- 
er the  right  of  action  accrues. 
(Sfllabus  b7  the  Court) 

Error  frcMCi  city  court  of  Richmond;  W.  F. 
Ere,  Judge. 

Action  by  QeoTge  Patterson  against  the 
Augusta  &  Savannah  Kallroad  Company 
for  personal  Injuries.  Defendant  bad  judg- 
ment, and  plalntlfF  brings  error.  ReT«^ed. 

CoUey  &  Sims  and  J.  B.  Lamar,  for  plain- 
tiff in  error.  Lawton  &  GunnlDgbam  and 
J.  C.  C.  Black,  for  defendant  In  error. 

SIMMONS.  J.  Patterson  brought  his  ac- 
tion against  the  Augusta  &  Savannah  Ball- 
road  Company,  alleging  that  he  bad  made 
a  contract  with  it,  whereby  it  agreed  for  a 
certain  consideration  to  transport  him  safely 
from  the  city  of  Augusta  to  the  city  of 
Waynesboro,  on  the  line  of  Its  railroad,  and 
that  there  was  a  breach  of  the  contract,  in 
that  it  did  not  transport  him  safely,  but  that 
be  was  injured  and  damaged  by  the  loss  of 
bis  arm.  Where  a  person  makes  a  contract 
of  this  kind  with  a  common  carrier,  and  he 
1b  Injured  by  the  negligence  of  the  carrier, 
be  has  two  remedies, — one  an  action  for  the 
breach  of  contract,  the  other  an  action  on 
the  case  for  the  wrong,— and  he  may  elect 
which  remedy  he  will  pursue.  If  he  elects 
to  bring  an  action  for  the  breach  of  contract, 
be  has,  under  the  Code,  four  years  within 
which  to  bring  It;  if  he  elects  to  sue  upon 
the  tort,  be  has  two  years.  Code,  §§ 
3060.  If  he  sues  upon  the  breach  of  con- 
tract, and  there  is  a  final  adjudication  of 
this  suit  upon  the  merits,  be  cannot  after- 
wards sue  the  same  defendant  on  the  tort. 
The  plaintiff  In  this  case  having  brought  bis 
action  for  a  breach  of  the  contract,  and  four 
years  not  having  elapsed  before  the  filing  of 
the  suit,  be  was  in  time;  and.  If  he  proves 
the  contract  alleged  with  this  particular  de- 
fendant, or  one  of  Its  agaits,  who  was  au- 
thorized to  make  It,  and  the  alleged  breach 
and  Injury  resulting  therefrom,  we  see  no 
reasMi  why  be  cannot  recover.  See  Code, 
S  2955;  Hutch.  Carr.  |  79a  Judgment  re- 
versed. 


BRAT  et  aL  V.  McGINTY  et  al. 
(Supreme  Court  of  Georgia.    July  23,  1894.) 
Deed  op  Gift — Cosbthuctios. 

Although  most  of  the  phraseology  in  the 
premises  of  a  deed  of  gift  conveying  land,  and 
all  of  that  used  lo  the  nabendum,  be  such  as  a 
person  skilled  ia  conv^rancing  would  rightly  ase 
to  pass  an  estate  in  fee  simple,  and  tlie  same, 
if  atanding  alone,  wonld  be  wholly  inconaistent 
with  an  intention  to  convey  a  leas  estate  to  the 
donee,  yet  where  the  concluding  words  of  the 
premises  were,  'Then,  if  the  said  [donee]  should 
die,  the  same  to  go  to  his  ehUdrenJ"  the  effect  of 
the  deed  as  a  whole,  construing  all  Its  language 
together,  was  to  create  an  estate  in  the  donee 
for  his  life  only,  with  remainder  in  fee  to  his 
children.  The  same  construction  is  applicable 
to  a  like  deed  in  wbldi  the  concluding  wnrds  of 
the  premises  were,  "Beserring  tiie  use  myself 


daring  my  life,  and.  If  the  said  {donee]  should 
die,  to  go  to  the  children.'*— the  donee  in  each 
Instance  having  living  children  at  the  date  of  the 
gift,  and  it  being  admitted  that  these  children 
were  the  persons  referred  to  by  the  donor.  As 
It  is  evident  that  each  of  the  deeds  was  drawn 
by  an  unskilled  person,  there  is  no  probabili^ 
that  the  compreheneive  technical  language  em- 
ployed was  used  in  its  technical  sense;  and  al- 
though, if  interpreted  In  that  sense,  the  wtvds 
of  the  deed  would  be  r^ugnnnt,  it  is  manifest 
that  there  was  no  repugnancy  in  the  intention, 
the  purpose  lieing  that  the  donee's  children 
should  succeed  to  his  estate,  and  not  that  his 
heirs  at  law  should  take  it  by  inheritance.  If 
this  was  not  the  intention,  there  could  be  no  ra- 
tional object  in  mentioning  the  diUdren,  or  pro- 
viding for  them  to  take  at  alL 

(Syllabus  by  the  Court) 

Brror  from  superior  court.  Warren  coun- 
ty; George  F.  Gober,  Judge. 

Action  by  J.  M.  Bray  and  others  against 
Myrtle  McGlnty  and  others  to  recover  land. 
There  was  Judgment  for  defoidants,  and 
plaintlfte  Mnv  error.  Reversed. 

Glenn  &  Slaton  and  H.  M.  Holden.  for 
plaintiffs  In  error.  Joe.  Wbltebead,  f<ar  de- 
fendants In  error. 

LUMPKIN,  J.  W.  A.  Bray,  J.  M.  Bray, 
and  Mrs.  Tuck,  the  children  of  Richard  L. 
Bray,  deceased,  brought  an  action  against 
Myrtle  McGinty  and  her  guardian  for  the 
recovery  of  a  tract  of  land.  At  the  trial  it 
appeared  that  on  the  15th  day  of  Febru- 
ary. 1847,  Lucy  Bray,  in  consideration  of 
natural  love  and  affection  for  Richard  L. 
Bray,  executed  and  delivered  to  bim  a  deed 
conveying  to  him,  his  heirs  and  assigns,  a 
tract  of  land  therein  described,  and  certain 
slaves,  the  premises  conclnding  with  these 
wcvds:  "Reserving  the  use  myself  during 
my  life,  and,  if  the  said  Bray  should  die, 
to  go  to  the  children."  In  the  habendum 
clause  It  was  recited  that  Richard  L.  Bray, 
bis  heirs  and  assigns,  were  to  have  and  to 
hold  the  property  conveyed  **to  bis  and  their 
own  proper  use,  benefit,  and  behoof,  for- 
ever. In  fee  simple."  Afterwards,  on  the 
26th  day  of  January,  1849,  Lucy  Bray,  In 
consideration  of  natural  love  and  affection 
for  Richard  L.  Bray,  executed  and  deliv- 
ered to  bIm  another  deed  conveying  to  bIm. 
biB  heirs  and  assigns,  the  same  tract  of 
land  and  tbe  same  slaves.  In  the  premisee 
of  which  deed  tbe  following  words  occur: 
"Then,  If  the  said  Richard  L.  Bray  should 
die,  the  flame  to  go  to  bis  children."  The 
habendum  clause  of  ttalB  deed  was,  In  sab- 
stance,  the  same  aa  that  contained  In  tbe 
first  deed.  The  plalntUb  were  the  only 
children  of  Blcbard  L^  Bray  at  the  time  ei- 
ther of  the  deeds  were  executed,  and  were 
bis  only  children  at  the  time  of  bis  death. 
T^ey  are  "ttie  chUdren"  referred  to  In  the 
deeds  executed  by  Mrs.  Bray.  The  latter, 
before  making  eltber  of  the  deecto  In  qnea- 
tion,  bad  a  perfect  title  to  tbe  land,  and 
the  plaintiffs  and  tbe  defendants  both  claim 
under  her.  Richard  L.  Bray  was  In  posse*- 
Blon  of  the  land  described  In  the  deeds  of 
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Mra.  Bray  after  their  date  and  after  her 

death.  On  the  lat  day  of  December*  1892. 
he  coDT^ed  the  land  now  in  contrarersy, 
it  being  a  part  of  the  land  described  In  the 
deeds  of  Mrs.  Bray,  to  one  Wynn,  under 
whom  the  defendants  claim.  The  plaintiffs 
<Aered  legal  evidence  to  show  that  the  in- 
tention of  Lucy  Bray,  at  the  time  of  exe- 
cntlng  each  of  said  deeds,  was  to  conTey 
only  a  life  estate  In  the  land  to  Richard  L. 
Bray,  with  rentainder  to  his  children.  The 
conrt  rejected  this  evidence  on  the  ground 
that  It  tended  to  vary  and  contradict  the 
terms  of  the  deeds,  which,  in  the  opinion  of 
the  court,  were  plain  and  nnatnblgnous,  and 
conveyed  a  fee-elmple  title  to  Richard  Zj. 
Bray.  Entertaining  this  Ttew,  a  motion  to 
Donsnlt  made  by  the  defendants  was  sus- 
tained. 

We  think  the  oourt  was  right  In  rejecting 
the  evidence  above  mentioned,  but  we  dlf* 
for  with  bis  honor  In  the  construction 
placed  by  him  on  the  deeds  of  Mrs.  Bray. 
The  case  turns  upon  a  proper  construction 
of  these  Instruments,  and  we  think  there  Is 
no  real  difficulty  In  arriving  at  the  Intention 
of  the  maker  without  the  aid  of  extrinsic 
evidence.  It  cannot  be  denied  that  most 
of  the  phraseology  used  tn  both  of  these 
deeds  is  just  auch  as  a  person  skilled  in  con- 
veyancing  would  rightly  use  to  pass  an  es- 
tate in  fee;  and  it  Is  also  quite  certain  that 
such  phraseology.  If  it  stood  alone,  would 
be  wholly  Inconsistent  with  an  Intention  to 
convey  a  less  estate  to  the  donee.  It  Is  also 
true  that  each  deed  contains  language  clear- 
ly indicating  a  contrary  Intention;  and  this 
intention,  we  think,  manifestly  was  that  the 
donee  should  take  a  life  estate  only,  and 
that  after  his  death  liis  children  should  have 
the  land  as  purchasers,  and  not  as  heirs  at 
law  taking  by  inheritance.  If  this  was  not 
the  intention  of  Mrs.  Bray,  there  could  Imve 
been  no  rational  object  at  all  in  mentioning 
the  children,  or  providing  for  them  to  take 
at  all.  If  no  reference  had  been  made  to 
them  in  the  deeds,  there  would  undoubtedly 
have  been  an  estate  In  fee  in  Richard  L. 
Bray,  to  which  his  children  would  have  suc- 
ceeded as  heirs  at  law,  and  it  was  totally 
unnecessary  to  mention  them  in  the  deeds 
In  order  to  give  them  an  estate  by  Inherit- 
ance. It  Is  evident  that  both  deeds  were 
drawn  by  an  unskillful  person,  and.  In  view 
of  all  the  language  contained  In  them,  It  Is 
not  at  all  probable  that  the  comprehensive 
words  creating  an  estate  in  fee  were  used 
in  their  usual  and  technical  sense.  So  in- 
terpreted, there  would  be  a  repugnancy.  It 
is  manifest,  however,  tliat  there  was  no  re- 
pugnancy In  the  donor's  Intention,  and  the 
mere  repugnancy  In  the  words  Is  of  no  real 
consequence.  Section  2607  of  the  Code  de- 
clares: "If  two  clauses  In  a  deed  be  ut- 
terly inconsistent,  the  former  must  prevail; 
but  the  Intention  of  the  parties,  from  the 
whole  Instrument,  should,  if  possible,  be  as- 
(vrtalned  and  carried  Into  effect"   In  Uax- 


yma  T.  Hc^l^  iTO  Oa.  161,  Justice  Han 
said:  "So  hard  does  the  law  strive  to  carry 
out  the  lawful  Intention  of  parties  to  con- 
tracts that  it  will  never  resort  to  tiie  doc- 
trine of  repugnant  clauses  In  a  deed,  and 
declare  the  latter  void,  except  In  cases  of 
absolute  necessity."  According  to  the  prin- 
ciple laid  down  in  the  concurring  (pinion  of 
Chief  Justice  Bleckley  in  West  v.  Randle, 
79  Oa.  28,  S  S.  E.  454,  if  a  deed  can  be  read 
and  applied  to  Its  subject-matter  without 
necessarily  giving  Inconsistent  or  irreconcU' 
able  meanings  to  different  portions  of  it.  It 
ought  to  be  done.  On  page  86,  79  Ga.,  and 
page  454,  3  S.  B.,  the  chief  Justice  remarks: 
"With  regard  to  ambiguities,  the  rule  is,  as 
I  understand  It,  that  an  ambiguity  Is  merely 
apparent  unless  it  perBists,~unless  It  holds 
out  until  you  have  exliausted  the  whole  con- 
text, and  resorted  In  vain  to  all  the  provi- 
sions of  the  Instrument.  If  it  persists,  and 
you  cannot  resolve  it  by  the  terms  of  the 
instrument,  then  it  is  a  real  ambiguity,  and 
you  are  at  liberty  to  resort  to  extrinsic  evi- 
dence." It  follows  from  the  doctrine  hero 
announced  that  a  mere  repugnancy  In  words 
win  not  authorize  a  court  to  hold  that  there 
Is  a  real  repugnancy  In  a  deed,  and  conse- 
quently to  annul  the  latter  of  two  inconsist- 
ent clauses,  when  the  actual  Intention  of  the 
maker,  viewing  the  Instrument  as  a  whole, 
can  be  arrived  at  without  serious  difficulty. 
We  feel  quite  sure  we  tiave  ascertained  and 
correctly  stated  the  Intention  of  Mrs.  Bray 
In  each  and  In  both  of  the  deeds  above  re- 
ferred to;  and.  If  we  have  done  this,  the 
conclusion  is  Inevitable  that  the  court  erred 
In  granting  a  nonsuit  The  plaintiffs,  un- 
der the  evidence,  made  out  a  prima  facie 
case,  and  were  entitled  to  a  verdict  We 
do  not  of  course,  know  what  the  defendants 
may  be  able  to  allege  or  prove  as  a  defense 
against  this  action.  We  simply  rule  now 
that  the  plaintiffs  have  shown  a  sufficient 
title  to  put  upon  the  defendants  the  burden 
of  proving  that  they  have  a  better  one,  or 
showing  In  some  way  that  the  plaintiffs  are 
not  entitled  to  recover.   Judgment  reversed. 


(H  Oft.  U9 

SAVANNAH,  T.  &  I.  OF  H.  RT.  T.  BHAS- 
LBT. 

(Supreme  Oourt  of  Oeonia.    July  16,  1804.) 
iKsTRUcnoNs —  Clbhioal  Eruok  —  HODiriOlTIOX 
ox  Okal  Rbqubbt— Stribt  Rulboads— 

DUTIU  AT  CkOSBrKOS. 

1.  Where  the  conrt  read  to  the  jury  a  re- 
quest to  diarge  in  the  exact  languase  in  whidi 
it  was  written,  and  the  counsel  who  had  present- 
ed the  reqnest  stated  "that  if  he  had  so  request- 
ed in  writing.  It  was  a  clerical  error,  and  pro- 
ceeded to  state  the  alleged  error  In  tbs  cbaige.*^ 
and  "the  court  QOt  comprehending  or  being  able 
to  UDderatand  the  explanation,  requested  coun- 
kA,  if  he  desired  his  written  request  modified, 
to  reduce  the  modification  to  writing  for  tiie 

Snrpoae  of  understanding  it,"  which  was  not 
one,  the  failure  of  the  court  to  comply  with  the 
Mml  request  to  modify  the  written  darae  was 
not  OTor. 
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2.  In  dwrgins  tfae  Jvi7  apon  negligence,  the 
conrt  shonld  not  enamerate  acta  or  omissions 
which  are  wholly  outside  of  any  degree  of  dili- 
gence which  the  law  reqaires.  An  dectric  rail- 
way  company  is  under  no  duty  to  stop  its  cars 
before  reaching  the  crossingB  of  poblic  highways 
for  the  purpose  of  looking  and  lieteniag  by  the 
motormen,  or  to  enable  them  to  took  and  listen, 
when  there  is  no  apparent  reason  for  so  doing. 
Under  tbe  facts  of  tbe  present  case,  however, 
the  erroneous  charge  on  this  sabject,  giTinc  tiie 
jury  credit  for  ordinary  intell^aice,  cOQld  not 
nave  prejndiced  tbe  company. 

d.  The  evidence  warranted  the  vndict,  and 
there  was  no  error  in  denying  a  new  trial. 
(Syllabna  by  the  ConrL) 

BtTor  from  ctty  court  of  Saraimah;  A.  H. 
If  acD<meU.  JxOge. 

AcUon  by  J,  Beuley  against  the  Savaimah, 
Thtmdetbolt  ft  Ide  of  Hope  Hallway  for  per- 
KHial  tnjtirtes.  Plaintiff  bad  jadgment,  and 
defendant  brings  error.  Affirmed. 

San887  &  Sausay,  for  plaintiff  In  error.  Mc- 
Alpln  ft  Ia  Roche,  for  defendant  in  error. 

SIMMONS.  J.  1.  Counsel  for  the  defend- 
ant regoested  the  conrt  to  charge  as  follows: 
"If  both  the  plidntlff  and  defendant  are  at 
fault,  damages  are  to  be  diminished  hi  pro- 
portlon  to  the  fanlt  attributable  to  the  plain- 
tiff.*' Whoi  the  Judge  reached  the  subject 
of  contributory  negligence  in  his  charge,  he 
read  this  request  to  the  Jury  as  a  part  of  his 
charge.  Counsel  for  the  defendant  theranp- 
on  interrupted  the  Judge,  and  stated  that,  If 
the  request  was  written  as  read  by  tbe  (»)nrt, 
It  was  a  clerical  error,  and  that  be  desired 
the  court  to  state  the  prorlso  tn  tbe  law  that 
no  recoTery  could  be  had  prorlded  the  plain- 
tlfC,  In  the  exercise  of  ordinary  care,  could 
not  have  avoided  tbe  consequences  of  defend- 
ant's negligence.  Tbe  Judge,  In  hia  certificate 
to  the  motion  for  a  new  trial,  states  that,  not 
comprehending  or  being  able  to  understand 
the  explanation,  be  requested  counsel.  If  he 
(counsel)  desired  bis  written  request  modi- 
fled,  to  reduce  the  modification  to  writing,  so 
that  it  could  be  understood.  Some  roltune  ot 
Georgia  Reports  was  referred  to,  but  no  de- 
cision was  read.  Tbe  written  modification 
of  the  request  was  nerer  tendered,  and  the 
Jury  were  permitted  to  retire.  The  failure  of 
the  Judge  to  comply  with  the  oral  request  to 
modify  the  written  chat^e  was  not  error. 
When  the  court  requested  counsel  to  reduce 
the  modification  to  writing,  so  that  It  could 
be  understood,  counsel  should  hare  complied 
with  tbe  request  The  court  is  not  iMond  to 
glre  In  charge  a  request  not  made  In  writing, 
and  clearly  is  not  bound  to  give  in  charge 
oral  modifications  of  a  written  request,  espe- 
cially where  be  has  asked  counsel  to  reduce 
tbe  modification  to  writing,  and  counsel  has 
failed  to  do  so.  A  request  of  this  kind  Is 
sometimes  calculated  to  confuse  tbe  Judge, 
and  it  would  not  always  be  safe  to  change  or 
modify  tbe  written  charge  upon  such  a  re- 
quest, as  the  judge  might  misunderstand 
counsel,  or  not  fully  comprehend  tbe  modl- 
flcatton  desired. 

2,  8.  A  car  upon  the  defendant's  electric 


raUway  line,  while  crossidg  a  public  highway 
between  Savannah  and  the  town  of  Warsaw 
or  Thunderbolt  came  In  collision  with  the 
plaintiff,  who  was  driving  his  wagon  across 
the  highway,  and  this  action  was  brought  to 
recover  damages  for  the  injury  thereby  sus- 
tained. The  Judge,  In  chRrglng  the  Juiy,  in- 
structed ttum  that:  "The  precise  thing  which 
every  prudent  man  is  bound  to  do  before 
driving  upon  a  railroad  tnuft  la  that  whlcSi 
evoy  prudent  man  would  do  under  like  dr^ 
cumatances.  If  a  pmdent  man  would  atop 
and  look  and  listen,  so  must  every  one  dae,  or 
take  the  consequences,  so  faraa  the  oonsequm- 
ees  may  have  been  artrided  by  that  reason  or 
by  that  measnra  In  the  same  way.  the  precise 
thing  which  every  motonnan  was  bound  to 
do  before  driving  upon  a  crossing  where 
vehicles  are  likely  to  be  found  crossing.  If 
yon  beUeve  this  was  anch  a  Grosalng,  Is  that 
which  every  pmdent  man  would  do  nodsr 
such  drcumstances.  If  a  pmdoit  num.  under 
such  chrcnmstancea.  would  atop  hIa  car,  and 
would  look  and  see  and  listen,  or  If  he  would 
go  at  a  very  low  rate  of  speed,  ttien  the 
motorman  would  be  bound  to  do  whatever 
a  prndoit  man  would  do  under  sodi  drcum- 
stances,  or  else  take  the  consequoioes  so  far 
as  the  consequences  oould  have  been  avoid- 
ed  by  that  meana."  We  think  the  latter  part 
ot  this  charge  was  erroneous,  under  the  facts 
of  this  case.  It  puts  a  stricter  rule  of  dili- 
gence upon  street-railway  companies  than  the 
law  Imposes.  Such  a  company  Is  under  no 
duty  to  stop  Its  cars  before  reaching  a  pab* 
lie  crossing,  for  tbe  purpose  of  looking  and 
listening,  when  there  is  no  apparent  reason 
for  so  doing.  These  companies  are  chartered 
for  the  benefit  of  the  public.  Tbe  public  re- 
quire rapid  transit  and,  if  a  motorman  driv- 
ing one  of  these  cars  were  compelled  to  stop 
and  look  and  listen  for  the  approach  of 
every  wagon  or  buggy  likely  to  cross  the 
railway  line,  the  public  would  be  greatly  In- 
convenienced, and  rapid  transit  would  be 
rendered  Impracticable.  The  cars  of  this  ^al^ 
way  company  had  the  superior  right  of  way, 
and  people  who  Intend  to  cross  Its  track 
should  be  careful  to  look  and  listen.  In  order 
to  avoid  a  collision  with  them.  It  is  tbe  duty 
of  the  motorman  also  to  look  and  listen  wheal 
approaching  a  public  crossing,  In  order  to 
avoid  a  collision  with  persons  crossing,  and 
due  diligence  would  probably  require  him  to 
ring  his  bell,  or  give  some  signal  of  his  ap- 
proach to  the  crossing,  to  put  persona  about 
to  cross  upon  notice  of  his  approach;  but  we 
do  not  think  tbe  law  requires  bim  to  stop 
the  car  for  that  purpose,  unless  he  sees  that 
a  collision  cannot  be  avoided  unless  be  does 
stop.  On  this  subject,  see  Booth,  St  Ry. 
Law,  f  304  et  seq.,  and  cases  cited;  4  Am. 
&  Eng.  Enc.  Law,  "Crossings,"  p.  951,  par. 
44,  and  note.  Under  the  facts  of  this  case, 
however,  giving  the  jury  credit  for  <^dinary 
Intelligence,  we  do  not  think  the  erroneous 
charge  on  this  subject  could  have  prejudiced 
the  defendant  The  evidence  fnlly  warranted 
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tbe  Terdlet,  and  we  do  not  feel  constrained  to 
grant  a  new  trial  for  tbls  error  alone.  JvAg- 
ment  affirmed. 


<H  Ob.  175) 

OOimSON  T.  WALKBB. 

(Supreme  Court  of  Georgia.    July  23,  1894.) 

Pcbchass-Frigb  MoRTaAQE— Frioritt  or  Libk — 
SxBOOTio.1  AOAisax  Pbrsonaltt. 

1.  Tbe  rule  announced  In  Raria  t.  Bwann, 
4  8.  H.  882.  78  6a.  703,  to  the  effct  that  a  matt- 

f&fe  to  secure  pvrdiaee  moDer—the  mortgage 
eing  executed  simultaneoasly  with  the  pur- 
chase—has  priority  over  the  lien  of  an  exlBting 
judgment  against  the  pnrchaaw  and  mortgagor, 
appUea  as  well  where  a  part  of  the  purdiase 
money  Is  paid,  and  the  mortgage  is  to  secure  the 
balance,  as  where  none  of  the  pnrcbese  money  is 
paid,  and  the  mortgage  is  for  the  whole.  Fail- 
nre  to  record  the  mort«a«e— certainly,  where  the 
failure  does  not  continue  as  much  as  80  days  aft^ 
er  its  executioD— wiU  oot  affect  its  lien,  relatiTe> 
ly  to  a  priw  Judgment. 

2.  There  Is  no  law  re<)uiring  the  execution 
which  issues  npou  the  foreclosure  of  a  mortgage 
on  personalty  to  be  entered  on  the  general  ex- 
ecution docket  in  order  to  preserre  the  lien  of 
the  mortgage. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hancock  coun- 
ty; J.  3,  Hunt,  Judge. 

Action  between  T.  N.  Courson  and  W.  A 
Walker.  From  the  judgment  rendered,  Cour- 
Bon  brings  error.  Affirmed. 

B.  H.  liewla,  fw  plalntlg  In  erzor.  Jordan 
ft  Bnrwall  and  WUtfield  ft  AOaii,  for  de- 
fendant In  errw. 

SIMMONS,  J.  1.  This  case  la  controlled  by 
tbe  decision  in  Raain  t.  Swann,  79  Ga.  703, 
4  S.  B.  882,  where  It  waa  held  that  a  mort- 
gage to  secure  ptircliaae  money— a  mort- 
gage being  executed  stmnltaneooslr  with  the 
purchase— baa  priority  over  tbe  lien  of  an  ex- 
isting judgment  agalnat  the  purchaser  and 
mortgagor.  OonnBel  for  the  plalntliE  In  er- 
ror sought  to  tafee  tbls  case  out  of  the  ruling 
In  tbat  case  on  the  ground  that  In  that  case 
none  of  the  purchase  money  was  paid,  while 
In  tbe  present  case  part  of  the  purchase  mon- 
ey was  paid  at  the  time  of  tbe  sale.  He 
contends  tbat  Inasmuch  as  part  of  the  puiv 
chase  money  was  paid,  the  mortgagor  got 
a  complete  title  to  the  mule,  and  by  rea- 
son of  bis  haTing  this  title  the  property 
bemme  subject  to  judgments  against  him 
older  than  the  mortgage.  We  think  the 
reasoning  of  the  court  In  the  decision  above 
referred  to  applies  as  well  where  a  part 
of  tbe  purchase  money  la  paid  as  where 
none  of  It  is  paid.  In  that  case  the  court 
said;  "Tbe  presumption  Is  that  Swann, 
Stewart  ft  Co.  would  not  have  sold  Dutes  tbe 
mule  unless  he  had  given  this  mortgage  to  se- 
cure the  purchase  money.  •  •  *  por 
aught  tbat  appears  In  the  record.  Swann, 
Stewart  &  Co.  credited  blm  «ccInalTely  upon 
tbe  faith  of  the  properts.  They  sold  bin)  the 
mule  on  the  condition  that  It  was  to  stand 
as  a  secnrl^  for  tbe  purchase  money,"  So 


far  as  tbe  failure  to  record  tbe  mortgage  Is 
concerned,  we  do  not  think  such  failure  af- 
fects the  lien  of  the  mortgage  relatively  to  a 
prior  judgment;  certainly,  not  where  the 
failure  to  do  so  does  not  continue  as  much 
as  80  days  after  Its  execution. 

2.  There  la  no  law  requiring  the  execution 
which  Issaee  upon  the  foreclosure  of  a  mort- 
gage on  personalty  to  be  entered  on  the  gen- 
eral execution  docket  In  order  to  preserve  the 
Ueu  of  the  mortgage.  The  recording  act  of 
1880  does  not  apply  to  such  executions. 
Judgment  affirmed. 


(NOa.  808) 

GEOBGIA  RAILROAD  &  BANKING  CO. 

V.  KEENER. 
(Supreme  Court  of  Georgia.    Jnly  16,  1891.) 
Carriers  or  Goods — Limitiko  Liabilitt. 

1.  Where  household  goods  were  shipped  by 
rail  under  a  special  contract  in  writing,  ezpresa* 
ed  in  the  bill  of  lading,  whereby,  in  consideration 
of  a  reduced  rate  <tf  fright  uie  liability  of  tbe 
railroad  company,  in  case  of  loss,  was  limited  to 
an  arbitrary  valuation  of  $5  per  lOO  pouuds,  and 
a  i>ortion  of  the  gooda  were  stolen  after  arrival 
at  destination,  but  before  the  carrier's  respon- 
sibility as  such  was  terminated,  there  being  no 
evidence  showing  how  or  under  what  circum- 
stances the  theft  occurred,  presumptively  the 
loss  was  occasioned  by  the  company's  negli- 
gence, and,  this  being  so,  it  was  liable  for  &e 
full  value  of  tbe  goods  so  lost.  Tbe  contract 
would  exempt  from  the  insurance  liability  im- 
posed by  law  aa  to  loss  not  occaalMied  by  negli- 
gence. 

2.  The  contract  of  shipment  was  not  one 
limiting  value  by  express  agreement,  but  one  In 
which  there  was  no  attempt  to  estimate  value. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; H.  O.  Roney,  Judge. 

Action  by  William  E.  Keener,  administra- 
tor, against  tbe  Georgia  Railroad  &  Banking 
CcttDpany.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.  Affirmed. 

Job.  B.  Gumming  and  Bryan  Gumming,  for 
plaintiff  In  error.  HamUton  PUnl^,  for  d» 
fendant  In  error. 

SIMMONS,  J.  Pratber  shipped  over  the 
defoidant'a  railroad  a  quantity  of  household 
goodsand  atnmkcontainlng wearing  apparel. 
Tbe  goods  reached  their  destination,  and 
while  tbe  cat  in  which  they  were  shipped 
was  standing  on  a  side  track,  waiting  for 
tbe  plaintiff  to  call  for  his  property,  tbe 
trunk  was  lost  The  plaintiff  sued  tbe  rail- 
road company  for  the  value  of  the  property 
lost,  wbicb  he  alleged  to  be  9S6,  and  obtain- 
ed a  verdict  fw  tiiat  amount  It  appeared 
from  tbe  evidence  at  tbe  trial  that  tUa  was 
tbe  actual  value  of  tbe  trunk  and  its  ctm- 
tents;  but  the  defendant  claimed  tbat  under 
tbe  contract  of  Bhiimimt  it  could  not  be  bdd 
liable  for  mwe  than  95  for  each  100  pounds 
lost  Tbe  court  chafed  the  jury  that  If  tbe 
defendant  was  liable,  they  might  look  to  tbe 
value  of  tbe  goods  that  were  lost  as  tbe 
amount  -whUtb  the  ^atntlff  would  be  entitled 
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to  recover;  and  to  tbts  charge  fhe  defendant 

excited. 

It  appears  that  at  the  time  the  goods  wen 
shipped  the  plaintiff  went  to  Oie  agent  of 
the  defendant  and  aiked  for  rates,  tellli^ 
him  that  he  wanted  to  ship  maring  apparel 
and  household  fnmltnre,  and  the  agent  re- 
plied that  the  lowest  rate  he  conid  make  was 
87  cents  per  100  iraonda,  which  was  areleased 
rate;  that  Is,  (5  per  100  pounds  Talnatton." 
The  plaintiff  therenpon  told  the  agent  that  he 
would  ship  that  wajr,  and  took  a  shipping 
receipt  on  which  were  the  words,  "Beleased, 
$5  Talttatlon,**  followed  hj  the  plalntlffl'i 
nama  It  was  contended  that  tUs  rdeased 
the  defendant  from  liability  for  more  than 
the  Talnatlon  stated.  Where  a  shipper  en- 
ters Into  an  express  contract  with  a  com- 
mon carrier  hy  which  he  agrees,  In  consld- 
eratlcm  ct  a  reduced  rate  ot  freight,  that  the 
carrier  shall  not  be  liable  for  more  tluin  a 
stated  snm  In  case  the  goods  shipped  are 
lost  while  In  the  carrier's  possessttm,  the 
contract  will  be  uphdd  as  to  loss  not  hi- 
TolTlng  negligence  on  the  part  of  the  cai^ 
rier;  but  carriers  cannot  by  any  special  con- 
tract exempt  themselTes  from  liability  for 
loss  occasioned  th^r  neidlgenoe;  and 
this  Is  so  as  w^  where  the  contract  pro- 
vides for  partial  or  limited  exemption  as 
where  It  contemplates  totel  exemptim  ftom 
liability.  The  shipper,  it  Is  tnic^  may,  by 
his  representations  or  agreement  as  to  the 
value  the  goods,  estop  Umself  from  n- 
covering  their  foil  value,  notwithstanding 
they  are  lost  ttirough  the  carrier's  negll- 
goice.  This  would  be  the  case  I^  nptm  be< 
Ing  required  at  the  dme  of  shipment  to  stete 
the  value  of  the  goods,  the  shiroer  misled 
the  canlo-  by  stating  a  sum  less  than  thdr 
value  (Ck>de,  |  2080),  or  if  the  shipper  and 
the  caiTier  agreed  up<»i  a  certain  sum  as  the 
actual  value  of  the  goods,  and  the  charge 
for  frdght  was  based  upon  that  valuation. 
See,  on  this  subject,  Huteh.  Oarr.  (2d  Bd.) 
S  250,  and  cases  cited;  B^rt  v.  Railroad  Co., 
112  U.  &  3S1.  5  Sup.  Ct  151;  Railway  0& 
V.  Chapman  (IlL  Sup.)  23  Am.  SL  Rep.  687, 
and  notes,  24  N.  B.  417;  Alair  v.  Railroad 
Co.  (Minn.)  S4  N.  W.  1072;  also,  coUectlon 
of  cases  la  Railroad  Go.  v.  Weiller,  29  Am. 
Law  Reg.  0890)  p.  771  (Pa.  Sup.)  19  AtL 
702.  But  the  ininclple  wUch  relieves  the 
carrier  from  liability  tor  more  than  the 
agreed  value  does  not  ^ply  where  the  val- 
uation Is  merdy  arbitrary,  and  fixed  with- 
out reference  to  the  real  value  of  the  goods, 
and  this  Is  understood  by  the  (»rrier  as  well 
as  the  sidpper.  In  the  present  case  there 
was  no  Inquiry  on  the  part  of  the  carrier  as 
to  the  value  of  the  goods,  and  It  Is  clear  that 
a  valuatiim  of  $5  per  100  pounds  for  wearing 
apparel  and  household  goods  indiscriminate- 
ly could  not  have  been  understood  to  repre- 
sent their  actual  value;  The  contract  In 
question  was  simply  an  attempt  to  limit  the 
tiabiUty  of  the  carrier,  without  regarA  to  the 
actnal  value  of  the  i^roperty;  and  It  follows 


frcnn  wluit  we  have  said  that  It  was  In- 
<9eratlve  fbr  that  purpose  if  the  loss  was 
occasioned  by  negligence  on  the  part  of  tbe 
defoidant  There  being  no  explanati<m  as 
to  how  the  loss  occurred,  the  inresumptltm  Is 
that  it  ratulted  from  tbe  defendants  ae^^ 
gence.  A  verdict  In  favw  of  the  plaintiff 
tat  tbe  actual  value  proven  waa  therefore 
pn^er,  and  the  court  did  not  eir  in  denying 
a  new  trial. 

Gounsd  for  the  plaintiff  in  enor  relied  up- 
on tbe  case  of  RaSroad  Co.  r.  UeSA,  91  €hL 
877, 17  8.  B.  S64,  in  Which  this  court  treated 
as  valid  a  stipulation.  In  a  contract  tot  the 
shlpmoit  of  live  stock,  which  provided  that 
in  case  of  damage  the  amount  claimed  for 
a  mule  should  not  exceed  9125.  In  that 
case,  however,  the  questlMi  here  ruled  upon 
was  not  made,  nor  was  it  decided  that  such 
a  stipulation  would  be  good  In  a  case  In 
which  the  negligence  of  the  carrier  caused 
or  contributed  to  the  damage.  The  sole 
ground  of  attack  upon  the  stipulation  bi 
that  case  was  that  no  consideration  erfsted 
for  It,  the  plaintiff  contending  that  the  rate 
of  freight  charged  and  collected  was  not 
a  reduced  rate.  Besides,  such  a  contract 
as  we  have  said,  would  be  valid  as  to  loss 
not  Invcdvlng  negligence  on  the  part  at  tbe 
carrier,  and  the  evidence  In  that  case  taoded 
to  show  tiiat  the  damage  resulted  from  a 
cause  which  did  not  involve  such  negligence. 
See  opinion  In  Railway  Oo.  r.  ffloat  (this 
term)  20  &  E.  221.  In  the  case  last  dtad; 
the  precise  question  now  decided  waa  not 
made;  but  it  is  presented  tn  the  case  at  bar, 
and  our  judgment  as  to  what  13ie  tme  law 
Is  has  beat  stated.   Judgment  affirmed. 

BLECELBT,  a  Jn  disqualified  and  not 
presiding 

m  Oft.  u() 

GEOHQIA  RAILROAD  &  BANKING  CO. 
T.  WOOD  et  aL 
(Sapreme  Court  of  Georgia.    July  16,  1891.) 

IiiABiuTiJia  or  Kaster  rou  WHOSornL  Aor  or 
'  Sbbtant. 

The  evidence  being  silent  as  to  th^  spedfic 
dntr  of  the  serrant  of  the  railway  company,  bnt 
Indicating  that  he  was  acting  io  the  capacity  of 
brakemaa,  and  this  aervant,  while  tbe  train  wta 
in  motion,  and  he  was  upon  It,  having  thrown  a 
■tone  at  a  hoy  who  had  just  attempted  to  swing 
to  or  dimb  upon  tiie  train,  and  who  with  others 
had  preTiousiy  been  in  the  habit  of  committing 
or  attempting  similar  trespasses;  tiie  stone  being 
thrown  after  the  boy  had  ceased  attempting  to 
trMpass  npon  the  train  on  the  given  occaaioo. 
and  had  retreated  to  private  premises  adjacent 
to  the  street,  and  while  he  was  there  endeavoring 
to  conceal  himself  behind  a  post;  and  tbe  stone 
by  acddent  having  missed  tue  boy,  sad  bit  and 
injnrad  another  jteraoai,  who  waa  then  on  the 
same  premises, — no  preBampti<m  arises  that  at 
the  time  of  Uirowing  the  stone  the  servant  waa 
acting  in  behalf  of  the  company,  or  within  tbe 
scope  of  his  employment,  as  to  anything  then 
done  or  attempted  to  be  done  with  a  view  ti>  in- 
jure or  affect  the  boy:  consequently,  the  com- 
pany la  not  liable  tor  the  injury  thus  done  to  tn« 
third  i>er80n. 
(Syllabus      the  Court.) 
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Error  from  superior  court,  De  Kalb  coteo- 
^;  O.  H.  Clark,  Judge. 

Separate  actions  by  Anna  Wood  and  ber 
father  against  the  Georgia  Railroad  &  BaidE- 
iDg  Company.  The  two  acttona  were  coa- 
■oUdated  and  tried  together,  at  wUch  ^In- 
tifls  recovered  a  Terdlct  Defendant  brluge 
error.  Reversed. 

Job.  B.  Oumming,  Bryan  Oumming,  and  M. 
A.  Candler,  for  plaintiff  in  error.  Burton 
Smith  and  J.  T.  Pendleton,  for  defendants  Id 
error, 

SIMMONS,  J.  Anna  Wood,  a  girl  12  years 
of  age,  was  etrnck  and  Injured  by  a  8t<me 
thrown  from  a  train  of  cars  by  an  employ^ 
of  the  railroad  company,  and  her  tether,  as 
next  friend,  sued  the  company  in  her  behalf 
for  damages,  and  sned  in  his  own  behalf  for 
the  loss  of  her  serrlces.  The  cases  were 
consolidated  and  tried  together,  and  a  ver- 
dict was  rend««d  in  each  ease  In  tenor  of 
the  plaintiff.  The  railroad  company  made  a 
motion  for  a  new  trial,  which  was  orermled, 
and  It  excited. 

It  appeared  from  Uie  evidence  that  on  the 
day  of  the  injury,  as  the  defendant's  train 
was  leaving  Stone  Mountain,  a-  station  on  Its 
line  of  road,  a  man  standing  on  the  tt^  of 
one  of  the  cars  threw  a  stMie  at  a  boy  who, 
with  other  boys,  had  just  attempted  to  awing 
to  or  dlmb  upon  the  train,  and  had  prerloas- 
ly  been  In  the  habit  of  oommltUng  or  at- 
tempting similar  trespasses,  but  who  had 
then  run  off  from  the  train  into  a  private 
yard,  and  was  endeavoring  to  oonceal  him- 
self behind  a  post  The  stone  missed  the 
boy,  and  struck  the  i^lntlfTs  daughter,  who 
was  Btandhig  cm  the  pacch  of  bis  house. 
There  was  evidence  tending  to  show  that 
the  man  who  threw  the  stone  had  been  seoi 
to  throw  stones  from  the  train  at  these  boys 
on  previous  occaalcms,  and  that  he  was  act- 
ing In  the  capacity  of  a  brakeman.  We 
think  the  court  erred  In  not  granting  a  new 
trial  '  The  evidence  Is  silent  as  to  the  spe- 
<dflc  dntles  of  a  iHrakeman,  and  does  not 
show  wlat  authority  this  rani^yfi  had  from 
the  railroad  company  to  keep  trespassers  off 
the  train;  bnt,  assuming  that  this  came 
within  the  scope  <a  his  duties,  no  presump- 
tion arises  that  he  waa  acting  within  the 
scope  of  his  employmoit  In  throwing  a  sttme 
at  this  boy,  with  a  view  to  Injurlng  hlm,  aft- 
er he  had  detisted  from  the  trespass  and 
gone  off  from  the  train.  A  master  is  not  lia- 
ble tar  the  acts  of  his  servant  when  such 
acts  are  not  d<me  within  the  so^  ot  the  em- 
ployment in  which  the  servant  Is  engaged. 
If  the  brskeman,  while  these  boys  were  en- 
gaged in  the  trespass,  had,  In  attempting  to 
prevent  the  trespass  or  cause  then  to  desist, 
Injured  one  of  them  through  negligence  or 
careleesUMS,  or  by  using  more  force  than 
was  necessary  for  the  purpose,  the  company 
would  perhaps  be  liable.  See  Wood,  Mast 
A  Serv.  p.  537;  Rounds  v.  Railway  Co.,  M  N. 
Y.  120.   But  after  tbe  boy  bad  desisted,  tbe 

v.2]8.E.nc^— 19 


company  would  Tiot  be  respotulUe  tor  an  In- 
jury Inflicted  <m  him  by  the  braksnan  in  at- 
tempting to  pniilsh  falm  for  the  trespass 
See  Golden  v.  Newland,  62  Iowa,  58,  2  N.  W. 
009;  Allen  v.  Ballway  Co.,  I*  B.  6  Q.  B.  6S. 
Judgment  reversed. 


(94  Oa.  136) 

CITT  COUNCIL  OF  AUGUSTA  v.  HUD- 
SON. 

(Supreme  Court  of  Georgia.    July  16,  1804.) 

MeMICIPl.Z>  CORPOSi,TIOKS  —  DsTBonvs  BaiDOR 
BBTWBBX  BTATC&— AOTIO:(  ffUU  ISIDKIBS— 

PROXIMA.TB  Cause— New  Trial. 

1.  If  there  waa  any  wror  In  admitting  in  ev- 
idence the  map  of  Hamburg,  S.  C,  it  was  not 
cftoBe  for  a  new  trial. 

2.  According  to  the  decision  In  this  case 
when  before  this  court  the  first  time  (8S  Ga. 
590,  15  S.  B.  678),  it  waa  not  incnmbent  on  the 
plaintiff,  in  order  to  establish  liability  on  the 
pert  of  the  defendant,  to  prove  ''that  andM'  the 
statutes  of  SoDth  Carolina,  the  dty  is  liable 
civilly  for  a  failure  to  keep  the  bridge  in  repair." 

3.  The  approaches  to  a  toll  bridge  and  its 
abutments,  as  well  as  the  bridge  proper,  must 
be  kept  in  repair  by  the  owner,  the  whole  having 
been  erected  by  him,  and,  so  far  as  appears,  no 
duty  resting  upon  the  public  to  maintain  the  ap- 

5 roaches  or  abutments  as  a  part  of  the  hMiway. 
'he  defect  complained  of  Having  existed  for  a 
considerable  period  of  tim^  no  qnestion  could 
properly  arise  as  to  the  dnty  of  the  owner  to  take 
notice  of  It. 

4.  An  allegation  that  railing  was  absent 
from  the  abntment  of  the  bridge  may  be  support- 
ed by  proof  that  It  was  absent  from  the  ap- 
proach to  the  bridge. 

5.  Where  a  mule,  which  waa  being  driven 
to  a  wagon  over  a  toll  bridge  owned  and  kept  by 
a  dty,  became  frightened  by  a  train  on  a  ntilroad 
near  by,  ran  away,  and,  because  of  the  absence 
of  a  guard  rail  from  the  approach  to  or  abutment 
of  the  bridge,  was  precipitated  from  the  atruc- 
tore  down  a  hi^  embankment,  'the  absence  of 
the  trtiard  rail  wao  a  sufficiently  proximate  cause 
of  the  cataatn^he  to  render  the  dty  liable  for 
injuries  to  peraon  and  property  thereby  occa- 
sioned,  if  audi  absMice  was  due  to  the  city's 
negligence. 

6.  The  judge  of  the  superior  court  has  no 
legal  power  to  receive  or  hear  affldavits  of  jurors 
to  impeach  their  verdict. 

7.  There  was  nothing  in  the  charges  or  re-  " 
fuaals  to  charge  m  relation  to  the  credibilltr  of 
witnesses,  or  to  the  measure  of  damages,  whidi 
requires  a  new  trial.  There  was  no  error  in  re- 
fusing to  grant  a  nonsuit  ^e  eridenee  war- 
ranted the  verdict  and  thnre  waa  no  error  In 
denying  a  new  trial. 

{Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; H.  C.  Roney,  Judge. 

Action  by  John  W.  Hudson  against  the 
city  council  of  Augusta.  Plaintiff  had  Judg- 
ment &nd  defendant  brings  error.  Affirmed. 

John  S.  Davidson  and  W.  T.  Davidson, 
for  plaintiff  In  error.  Boyktn  Wright  and 
H.  Pblni^,  Cor  defendant  In  error. 

LUMPKIN.  J.  The  first  trial  of  this  case 
Resulted  In  a  verdict  for  tibe  defendant 
The  court  below  granted  a  new  trial,  and 
Its  judgment  was  affirmed.  88  Ga.  000,  15 
8.  E.  era  At  the  second  trial  there  was  a 
verdict  for  tbe  plaintiff.  The  defendant's 
motion  tar  a'  new  trial,  containing  34 
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groimda,  was  overmled,  and  It  excepted,  and 
1»oi]fftat  tbft  ease  here  for  review.  It  1b  ud- 
neceesaxy  to  deal  with  the  groands  of  the 
motion  aerlatliii.  In  avlte  a  number  of 
them  no  new  or  Important  l^al  question  Is 
presented,  and,  in  disposing  of  the  others, 
they  may  be  treated  in  groups. 

1.  Oomplalnt  was  made  that  the  court  err- 
ed In  admitting  In  evidence  a  map  of  the 
town  of  Hamburg,  S.  0.,  the  groond  of  ob- 
Jectl(m  being  that  the  map  had  not  been 
property  authenticated  or  proved  as  requir- 
ed by  law.  Whether  the  map  ought  to  have 
been  received  or  not,  certainly  admitting  it 
was  no  cause  tor  a  new  trial  Indeed,  If 
the  town  of  ^mburg  Itself  had  been  put 
in  evidence  before  the  Jury  0>n>vlded  such 
r.  thing  were  possible)  it  would  Imrdly  have 
had  an  appreciable  effect  upon  the  delibera- 
tions of  the  jury.  Seriously,  there  is  no 
profit  whatever  In  bringing  to  this  court  so 
trivial  a  question  as  that  now  presented. 

2.  When  this  case  was  here  before,  we  de- 
cided that  tbB  cily  council  of  Augusta,  as 
the  owner  and  keeper  of  a  toll  bridge  ovw 
the  Savannah  river,  was  liable  for  negli- 
gence In  falling  to  keep  the  abutment  rest- 
ing upon  the  South  Carolina  shore  in  safe 
condition  for  use  by  customers,  and  that 
this  liability  existed  even  though  It  might 
be  the  law  of  South  Carolina  that  a  munici- 
pal coriMration  of  that  state  would  not  be 
liable  for  like  negligence  tonctalng  a  similar 
bridge  owned  by  it  We  Uiought  this  portion 
of  the  law  of  the  case  was  thus  definitely 
settled.  We  were  quite  serious  in  laying 
down  what  we  understood  to  be  the  law  ap- 
plicable, and  we  now  adhere  to  our  former 
conclusion.  Gonsequently,  we  say,  emphat- 
ically, the  court  did  not  err  In  refusing  to 
charge  that  the  defendant  was  not  liable 
unless  the  pl^tlff  proved  that,  "under  the 
statutes  of  South  Carolina,  the  city  Is  liable 
civilly  for  a  failure  to  keep  the  bridge  in 
repair." 

3.  The  evidence  shows  that  the  entire 
bridge  structure,  Including  the  approaches 
and  abutment  on  the  South  Carolina  side, 
had  been  erected  by  the  city  council  of  Au- 
gnsta,  and  there  is  not  in  the  record  the 
faintest  suggestion  that  any  duty  rested  up- 
on the  public  to  maintain  either  the  ap- 
proaches or  the  abutments  as  a  part  of  the 
highway.  The  city  council  of  Augusta  be- 
luR  liable  as  any  other  proprietor  of  a  toll 
bridge  over  which  the  public  are  invited  to 
cross,  they  paying  for  the  privilege,  while 
not  an  insurer  of  the  persons  or  property  of 
its  customers,  was  hound,  at  least,  to  ordi- 
nary care  respecting  the  safety  of  its  bridge. 
I  Thomp.  Neg.  p.  317,  §  11.  The  duty  of 
keeping  the  bridge  in  repair  Included  the 
duty  of  repairing  Its  approaches  and  abut- 
ments, and  carried  with  It  a  corresponding 
liability  for  damages  for  nonrepair,  and  also 
liability  for  Injuries  happening  In  conse- 
quence of  the  bridge  being  without  suitable 
railings,  or  having  railings  defective  or  out 


of  repair.  Id.  pp.  663-664.  H  8.  %  and  eases 
cited.  Se^  aJm,  2  Tliomp.  Neg.  770^  and 
cases  there  dted.  Hie  defect  comj^ned 
of  In  this  particular  ease  having  existed 
for  some  time,  no  question  could  properly 
arise  as  to  the  doty  of  the  city  council  to 
take  notice  of  it»  and  have  It  repaired.  Cer- 
tainly, th^  was  ample  time  <«r  the  munici- 
pal authorities  to  have  discovered  that  the 
railing  was  missing,  and  to  have  had  it  re- 
placed before  the  time  when  the  i^ntlft 
was  injured. 

4.  The  ^proaehes  and  abutments  of  the 
bridge  all  constituting  as  above  stated, 
parts  of  one  and  the  same  structure,  an  al- 
l^Uon  that  railing  was  absent  from  the 
iU>utmait  was  siqtpcnted  by  evidence  show- 
ing that  it  wai^  absent  from  the  approach 
to  the  bridge.  The  question  now  under  oon* 
ddOTatlon,  with  r^rence  to  the  facts  of 
the  case  before  us.  Is  1^  no  means  the  same 
as  that  presented  in  Railway  Co.  .v.  Danl^ 
90  Oa.  608.  17  S.  BL  647.  There,  having  ref- 
erutce  to  tbe  nUea  of  the  company,  and  the 
statute  requiring  trains  to  slow  down  to  a 
certain  speed  before  running  on  or  crossing 
any  drawbridge,  it  vras  held  that  the  re- 
striction as  to  speed  applied  to  the  bridge 
IHToper,  and  not  to  a  long  trestle  constituting 
an  approach  thereto;  the  obvious  purpose  of 
the  rules  and  of  the  statute  being  to 
vent  the  precipitation  of  trains  Into  the  riv- 
er when  the  "draw"  of  the  tuldge  was  turn- 
ed around  for  tbe  passage  of  boats. 

6.  Under  the  facts  summarised  in  the  fifth 
headnote,  we  think  the  absence  of  the  guard 
rail  was  a  sufficiently  proximate  cause  of 
the  catastrophe  to  render  the  ^ty  liable  to 
the  plaintiff  for  Injuries  to  his  person  and 
property.  If  all  animals  driven  to  vehicles 
were  perfectly  safe  and  gentle  under  all 
circumstances,  guard  rails  upon  bridges 
might,  so  far  as  the  use  of  such  animals 
is  concerned,  be  dispensed  with;  but  we 
apprehend  that  guard  rails  are  designed 
mainly  to  prevent  just  such  calamities  as 
that  which  happened  In  the  present  case, 
because  of  a  horse  or  mule  being  frightened, 
or  becoming  unruly  or  refractory  for  any 
reason.  Doubtless,  the  plaintlCF's  mule  was 
frightened  by  the  passing  train  on  the  rail- 
road near  by;  but,  notwithstanding  this 
fright,  the  plaintiff,  in  all  probability,  would 
have  been  enaUed  to  leave  the  bridge  In 
safety  If  a  strong  and  sufflclent  guard  rail 
had  been  in  Its  propo-  place  to  prevent  the 
animal  from  running  off  the  abutmeut. 
The  recent  case  of  Brown  v.  Laurens  Co.. 
3S  S.  C.  282,  17  S.  R  21,  is  not  In  harmony 
with  the  views  entertained  by  this  court. 
See  Railroad  Co.  v.  U&yo,  92  Ca.  223,  17  & 
£.  1000,  which  holds  exactly  to  the  contrary 
of  the  South  Carolina  court,  as  to  n^ligence 
in  falling  to  provide  a  bridge  railing.  The 
case  of  City  of  Atlanta  v.  Wilson.  59  Ga. 
544.  is  also  somewhat  in  point  as  to  the 
principle  Involved,  and  there  are  other  Geor- 
gia cases  to  the  same  effect.   We  have  no 
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hesitation  In  Cc^owlnc  the  doctrine  announ- 
ced in  our  cases  as  the  true  law  ot  the 
question  at  Issue. 

6b  One  of  the  gronnds  of  flie  motion  for 
a  new  trial  relates  to  improper  conduct  on 
the  part  of  some  of  the  Jurors  In  acUng  up- 
on Information  not  derlTed  from  the  evi- 
dence. This  ground  was  supported  by  no 
proof  except  the  afildaTlt  of  one  of  the  Ju- 
rors. This  court  has  so  often  and  distinctly 
ruled  that  the  affidavit  of  a  juror  will  not 
be  received  to  Impeach  his  verdict.  It  is  un- 
necessary at  this  time  to  say  anjrflilng  more 
oa  the  Buldect,  except  to  remark  most  em- 
phatically  that  a  Judge  ot  the  superior  court 
has  no  legal  power  to  receive  or  ctmslder 
such  an  attldavit  for  such  a  purpose^ 

7.  Oomplalnt  was  nude  in  numerous 
grounds  as  to  certain  chtuves,  and  refusals 
to  cbaivsi  In  relatkm  to  the  eredlUU^  of 
witnesses,  and  as  to  the  measure  ot  dam- 
ages. We  find  no  error  In  any  of  these 
grounds  toe  which  a  new  trial  should  be 
granted,  and  nothing  reqnlxlng  elaboxatlou 
at  our  hands.  The  refusal  of  a  nonsuit  was 
proper.  The  amount  of  the  verdict  was 
reasonable,  and  the  evidence  warranted  a 
finding  In  the  plaintiffs  favor.  On  the 
whole,  we  are  quite  content  to  allow  the 
Judgment  of  the  court  below  to  stand.  Judg- 
ment affirmed. 


(M  OS.  171) 

8ANDBBLIN  v.  WILUa 
(Snpreme  Oonrt  of  Oeorgla.    July  23, 1884.) 

VaSDOB  AND  PURCHASEK  —  ACTIOS  FOR  BaUMCB 
— RSCOUPMENT— TrBSPASS — UaUAQBS. 

1.  Tbe  obligee  Id  a  bond  tor  titles,  wbo  has 
paid  a  part  of  uie  purdiase  money  for  tbe  lands 
to  which  the  bond  relates,  may,  when  sued  by 
the  maker  of  the  bond  upon  a  note  given  for  tbe 
balance,  recoup  his  damagea  resulting  from  a 
breadi  of  the  bond,  notwithstanding  he  retains 
poaseaaion  of  the  land,  he  having  at  tiie  maturilr 
of  tiie  note  offered  to  pay  the  same,  and  demand' 
ed  compliance  with  tne  terms  of  the  bond,  and 
b7  lus  plea  offering  to  surrender  j^Ktsaession  and 
to  account  for  rfenta  during  the  time  of  his  oc- 
cupation of  tiie  premises. 

2.  If  the  obligor  in  a  bond  for  titles,  after 
delivering  the  land  to  the  obllgeej  enters  upon 
the  same,  and  wrongfully  appropnatea  wood  or 
timber  whidi  formed  a  part  of  the  ctmsideration 
of  a  note  given  for  the  pnrcbaae  money  of  the 
premises,  ue  obligee,  when  sued  npon  the  note, 
may  waive  llie  tort,  and  set  off  in  tne  action  the 
valu?  of  the  wood  or  timbw  so  taken  and  ap- 
propriated. 

3.  Profits  which  the  obligee  In  a  bond  for 
titles  would  have  made  on  a  contract  which  he. 
at  the  time  tbe  bwd  was  executed,  had  agreed 
opon  for  a  sale  of  tiie  iHremises  to  a  third  person, 
are  not  recoverable  in  an  actton  upon  the  bond 
or  in  a  plea  of  r.conpment,  unless  tbe  obligor 
had  notice  of  each  contract  at  the  time  of  ex- 
ocuting  the  bond,  or  certainly  not  nolees  notice 
came  to  him  before  he  made  any  breach  ot  ita 
condition. 

(SyUabua  by  the  Gonrt) 

Enor  from  city  court  of  Uactm;  J.  P. 
Boss,  Judge. 

Actton  by  W.  J.  Winis  against  John  F. 
Sanderlln.  naintlfl  had  Judgment,  and  de- 
fendant Indngs  error.  Bevosed. 


Steed  &  WImbexly,  for  plaintiff  In  error. 
Nottingham  &  Bronsim,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  1.  This  was  an  actioo 
brought  ty  Willis  against  Sanderlln  in  the 
city  court  of  Macon  upon  a  promissory  note 
for  $600.  Tbe  defendant  filed  a  plea  of  the 
general  Issne,  and  a  plea  of  partial  payment, 
the  amount  of  which  was  allowed,  and  a 
verdict  rendered  In  favor  of  the  plaintiff  for 
the  balance.  In  addition  to  the  defenses 
above  mentioned,  the  defendant,  among  oth- 
er things,  also  pleaded,  in  substance,  as  fol- 
lows: Tbe  note  sued  upon  was  given  in  part 
payment  of  the  purchase  price  of  a  tract  of 
land,  described  In  a  bond  for  titles  given  by  the 
plaintiff  to  the  def^idant  contemporaneously 
with  the  execution  and  delivery  of  the  note, 
these  papers  evidencing  the  craitract  then  en- 
teied  Into  between  the  parties.  By  this  bMid 
the  plaintiff  boned  himself  to  maxe,  or  cause 
to  be  made,  to  the  defendant,  good  and  snffl- 
cient  tities  to  the  land  when  the  note  should 
be  paid,  and  the  note  was  given  In  considera- 
tion of  this  obligation  on  the  part  of  the 
plaintiff.  Defendant  offered  to  pay  the  mon- 
ey when  the  note  fell  due,  and  was  ready, 
and  has  since  been  ready,  to  make  payment 
whenever  the  plaintiff  wlU  make  or  furnish 
him  good  and  sufficient  titles  to  the  land, 
agreeably  to  the  terms  of  the  bond.  At  the 
maturity  of  the  note  the  defendant  called  up- 
on the  plaintiff  to  make  or  furnish  "said 
title,"  and  tbe  plaintiff,  In  violation  of  his 
contract,  wholly  refused,  and  has  hitherto 
wh(dly  failed,  to  make  "said  title."  Defend- 
ant has  paid  to  the  plaintiff  the  sum  of 
$568.06  upon  the  contract,  the  whole  of 
which  is  lost  to  him,  except  the  rental  of  the 
land,  of  the  value  of  $150.  This  plea  further 
alleged  that  the  defendant  had  hitherto  con- 
tinually offered  to  return  the  land  to  the 
plaintiff,  and  pay  him  fnU  value  for  the  use 
thereof;  and  contained  an  offer  to  surrender 
possession  and  accotmt  for  the  rents  received 
by  defendant  during  tiie  time  of  his  occupa- 
tion of  the  premlaest  and  prayed  Judgment, 
by  way  of  recoupment,  for  the  amount  he 
had  paid,  less  the  rentaL  On  general  de- 
murrer, tills  plea  was  stricken,  aud  the  de- 
fendant excepted.  We  think  the  court  ored 
In  striking  this  plea.  We  recognize  the  rule 
that  the  purchaser  of  land  who  enters  Into 
possesion  under  a  warranty  deed  or  a  Ixmd 
for  tities  cannot,  beftne  eviction,  defeat  an 
action  for  the  pun^se  money,  unless  there 
has  beoi  fraud  on  the  part  of  tbe  vendor, 
or  the  latter  is  Insolvent,  or  there  Is  some 
other  ground  which  would  In  equity  entltie 
the  purchaser  to  relief.  This  rule  scans  to 
be  well  settied  by  the  cases  of  McOehee  v. 
Jones,  10  Ga.  127;  Watsm  v.  Kemp,  41  Ga. 
686;  McCauIey  v.  Moses,  48  Ga.  STl;  Smith 
V.  Hudscm,  46  Ga.  208;  Booth  v.  Saffold,  46 
Oa.  278;  and  numravus  other  decisions  of 
this  court  According  to  these  cases.  If  the 
purchaser  la  In  poBsesalra  under  a  deed  with 
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oorenant  ct  wammty,  he  most  resort  to  tale 
covenant;  tt  under  a  braid  f<n-  Utlea,  he  must 
reaort  to  the  bond.  Tbe  case  before  ua,  how- 
ever,  differs  from  all  of  those  above  cited. 
While  it  Is  impossible  to  know  with  cet- 
talnty  whether  the  defendant  meant  to  al- 
1^  that  the  plaintiff  would  not  make  him 
any  title  at  all,  or  to  allege  only  that  the 
plaintiff  refnsed  to  make  the  "good  and 
anfflclent  title"  stipulated  for  in  the  bond, 
be  does  distinctly  allege  that  there  was  a 
breach  of  the  bwd,  and  that  he  thereby 
sustained  dam^e.  In  none  of  the  cases 
above  dted  did  the  party  seeking  to  avoid 
paymmt  of  bis  purchase-money  note  make 
such  allegations  as  these.  In  all  of  those 
cases  the  purchaser  actually  obtained  what 
he  had  bargained  for,  and  it  was  simply  held 
that  he  must  stand  voon  hia  contract  as 
made.  In  the  preset  caae  the  plea  alleges 
that  the  plaintiff  contracted  by  his  bond  to 
make  the  defendant  titles,  refused  to  comply 
with  the  bond,  and  thus  broke  the  coniraci. 
It  Is  true  the  plea  does  not  set  out  in  full 
the  terms  of  the  bond,  or  make  distiDct  and 
definite  allegations  with  reference  to  the 
breach,  but  It  was  snfllctently  full  and  com- 
prehensive to  withstand  a  mere  motion,  fu 
the  nature  of  a  general  demurrer,  to  strike 
the  same.  If  the  defendant  bad  ^id  the 
purchase  money  in  full,  and  had  then 
brought  an  actliHi  upon  tlie  bntd,  containing 
substantially  the  same  allegations  as  those 
now  relied  upon  in  his  pLea,  his  declaration 
would  have  been  good  as  against  a  general 
demurrer,  and  he  would  have  been  mtiUed 
to  go  before  the  Jury  and  prove  the  alleged 
breach  of  the  bond,  and  show  how  and  to 
wbat  extent  he  was  thereby  damaged.  This 
being  so,  it  is  his  right  hi  the  present  action 
to  recoup  his  damages  as  a  defense  to  the 
plaintiff's  suit  Whether  or  not  the  city 
court  of  Ma«HL  has  Jurisdiction  to  admin- 
ister equitable  relief,  th««  can  be  no  ques- 
tlott  of  its  power  to  affwd  the  defendant  the 
rell^  set  up  by  this  plea,  if.  be  succeeds 
in  establishing  It  by  satiaftictoiy  evidence. 

2.  Another  plea  al  the  defendant  which 
was  stricken  by  the  court  alleged.  In  sub- 
stance, that,  after  selling  him  the  land,  Wil* 
lis  wrongfully  and  secretly,  and  without 
the  knowledge  or  consent  of  the  defendant, 
entered  upon  the  land  and  removed  there- 
from about  20  eorda  of  wood,  of  the  value  of 
fSO,  to  the  injury  and  damage  of  the  def^d- 
ant  tn  that  sum,  and  that  this  was  done  in 
plain  and  direct  violation  of  tbe  conti^ct  be- 
tween the  parties.  If  these  allegation  are 
true,  Willis  tortiously  took  and  carried  away 
from  the  land  wood  which,  under  the  con- 
tract, bel<Higed  to  the  defendant  It  would 
have  been  the  right  of  Sanderlln  to  waive 
the  tort  and  bring  an  action  against  WUlls 
for  the  value  of  the  wood;  and  we. therefore 
see  no  reason  why  he  may  not,  wben  sued 
upon  the  note,  likewise  waive  the  tort  and 
set  off  against  the  plaintiff's  demand  the 
value  of  title,  wood  which  Ute  .Jatt^r  had 


taken  and  appropriated.  So  we  think  this 
plea  ought  to  have  beai  allowed  to  stand. 

3.  Another  plea  which  the  conrt  struck 
was  that  the  defendant  purchased  the  land 
for  the  pnrpose  of  edllng  the  ssme  to  one 
Smith,  who  was  willing  to  buy  ihe  same 
from  defendant  at  the  price  of  ^1,300.  and 
that,  by  reason  of  the  failure  of  WlUia  to 
make  tbe  defraidant  a  titie  to  tiie  land,  be 
lost  the  sale  of  tt  to  Smith,  and  was  thnvby 
Injured  and  damaged.  This  plea,  we  think, 
was  properly  stricken.  It  failed  to  allege 
that  Willis,  elthw  at  the  time  of  executing 
the  bond  tm  titles  or  at  any  time  beftwe  he 
had  made  a  breach  of  Ita  conditions,  had 
any  notice  or  knowledge  of  any  OHitract  or 
negotiations  between  SandeHln  and  Smith 
with  reference  to  the  sale  of  the  land.  It 
would  hardly  be  Just  or  lawful  to  h(M  WO- 
lia  liable  fOr  prospective  profits  which  Sand- 
erlfai  might  'or  wouUt  have  made  by  selllns 
tiie  land  to  another,  when  Willis  neither  con- 
tracted nor  broke  his  contract  with  reference 
to  any  such  matta.   Ju^ment  revoaed. 


(M  Oa.  ITS) 

BROWN  T.  FARMER. 

(Seineme  Couit  of  Georgia.    Jul;  23,  ISM.) 

Hals  of  Land — Puhcbase-Uo^cbt  Notk — Rbhbdt 
OS  Default— Suit  AOAiifST  Lakd  —  Notes  kot 
DCE— Provibioh  to  Sbcubb  Pathemt— Decsbi 
roB  Sale. 

1.  Several  promlBsory  notes  mataring  at  dif- 
ferent times  having  been  given  for  the  parcfaaae 
money  of  land,  the  vendor  retaining  title  and  giv- 
ing a  bond  for  titles  to  the  vendee,  after  the  ma- 
turity of  some  of  the  notes  an  equitable  action 
in  the  snperior  court  may  be  maintained  ui»on 
all  ot  them,  irrespective  of  the  question  of  aol- 
vency  or  insolvracy  of  the  maker,  with  a  view 
to  obtaining  a  decree  for  the  sale  of  the  land  and 
for  holding  up  the  gnrpius  proceeds,  above  the 
amount  necessary  to  disdiarge  the  matai«d 
notes,  to  be  allied  to  the  others  as  they  beecuDe 
dee.  Where  one  of  the  notes  bad  matured,  and 
judgment  bad  been  obtained  on  it  In  a  jastice's 
conrt  before  the  equitable  action  was  brougfat. 
the  amount  of  tbat  judgment  may  be  ^braced 
in  the  decree,  but  the  plaintitC  should  be  charged 
with  the  costs  which  actaned  in  the  justice's 
court,  inasmuch  as  tiie  proceeding  in  that  court 
was  superfluous.  In  view  of  the  election  whidi 
the  plaintiff  finally  made  to  resort  to  equity. 

2.  In  such  Cflse.  wht-re  the  facta  are  fnlly 
stated  in  the  petition,  and  the  defendant  meets  it 
at  the  trial  term  with  a  general  demurrer,  not 
having  previously  filed  any  idea  or  answor,  die 
court  may  render  a  final  decree  in  pasfdng  Judg- 
ment upon  the  demurrer,  Inasmudi  as  the  de- 
murrer admits  the  facts  as  alleged.  And  It  is 
no  cause  for  not  signing  the  decree  that  at 
tbe  last  moment  the  defendant  offers  to  plead, 
and  does  plead,  that  he  is  not  inBolvmt  and  diat 
the  whole  debt  Is  not  due,  the  former  fact  being 
immaterial,  and  the  latter  being  apparent  upon 
the  face  of  the  petition,  and  ccmatituting  the 
ground  on  which  the  equitable  remedy  was  in- 
voked. But,  in  molding  tbe  decree,  provision 
should  be  made  for  postponing  a  nUe  of  the 

S remises  in  case  tbe  defendant  ehall,  at  any  time 
efore  the  sale,  pay  off  the  amount  then  due, 
together  with  tbe  costs  with  which  he  is  charge- 
able up  to  that  time.  And  urovision  should  also 
be  made  for  stopping  the  accrual  of  interest  aft* 
er  tbe  Bale^  in  case  the  defendant  shall  consent 
to  the  immediate  application  of  the  proceeds  of 
the  sale  to  the  prindpal  and  intertst  then  ae- 
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craed  upon  tb«  unmatured  note*,  all  of  ^eta 
bearing  interest  from  date. 
(Syllabus  by  the  Goort) 

Error  from  superior  court,  Taliaferro  cotm- 
ty;  H.  McWhorter,  Judge 

ActlOD  by  SalUe  Parmer,  executrix,  against 
M.  B.  Brown.  Judgment  for  plaintiff,  and 
dtfendant  brings  error,  Modified. 

J.  W.  EOxon.  for  plaintiff  In  error.  M.  Z. 
Andrews  and  Jas.  F.  Beld,  for  defendant  In 
error. 

LUMPKIN,  J.  1.  The  vendor  of  land  wbo 
retains  the  title,  ^vlng  the  purchaser  a  bond 
for  titles,  and  takii^  his  promissory  notes 
for  the  porchaas  money,  matorlns  at  differ- 
ent times  In  the  future  Is  entitled  to  enforce 
against  the  land  ItseU  the  collection  ot  the 
purchasfr-money  notes,  IrrespectlTe  of  the 
solvency  or  Insolvency  <tf  the  maker.  Haw- 
kbis  V.  Dearlng,  93  Ga.  108,  19  S.  B.  717. 
Wh^  me  only  of  the  notes  has  matured  and 
been  reduced  to  judgment,  the  vendor  could 
file  in  the  claft*s  office  a  deed  omveylnf  the 
land  to  the  vendee,  uid  then  proceed  to  sell 
the  land  under  the  judgment.  Out  of  the  pro- 
ceeds of  the  sale,  the  judgment  wonla  first 
be  satisfied;  and,  as  to  the  surplus,  the  claim 
of  the  vendor  tor  tin  balance  of  his  imp^ 
purchaBe  money  would  undoubtedly  be  su- 
perior to  the  claims  of  all  other  creditors  of 
the  vender  Code,  ||  8686.  8654.  As  to  any 
of  the  remaining  purchsse-monoy  notes  which 
had  not  matured  at  the  time  of  the  sale,  the 
remedy  ot  the  voider  by  such  salewoold  not 
be  entirdyadequate  for  bis  protectUm.  Conse- 
quently, he  would  need  the  aid  of  a  court  of 
competoit  Jurlsdictkm  in  order  to  have  the 
surplus  Impounded  and  applied  to  the  satis- 
faction of  such  of  the  ranalnlng  notes  as 
had  already  matured,  and  to  the  others  as 
they  became  due.  A  vendor  In  the  position 
Indicated  has  no  right  to  collect  his  money 
upon  any  of  the  notes  before  their  maturity, 
but  he  may  maintain  an  equitable  action 
in  the  superior  court  for  the  purpose  of  ob- 
taining a  decree  for  the  sale  of  the  land  and 
for  holding  up  the  surplus  proceeds,  above 
the  amount  necessary  to  discharge  the  ma- 
tured notes,  In  order  that  the  same  may  be 
applied  to  the  others  as  they  mature.  We 
see  no  reason  why  the  amount  of  the  judg- 
ment already  rendered  may  not  be  embraced 
in  the  decree  rendered  in  the  plaintiffs  favor; 
but  when  be  thus  elects  to  resort  to  equity  in 
order  to  secure  full  protection  In  all  his  rights 
the  proceeding  by  which  he  obtained  the 
judgment  on  the  single  note  ought  to  be 
treated  as  surperfluous,  and  for  that  reason 
the  plaintiff  shoidd  be  charged  with  the  costs 
of  that  proceeding.  This  will  simply  require 
him  to  do  full  equity,  a  duty  incumbent  upon 
every  one  seeking  equitable  relief. 

2.  When  a  party  files  an  equitable  petition 
of  the  kind  Indicated  In  the  preceding  note, 
and  the  defendant,  at  the  appearance  term, 
tiles  no  plea  or  answer,  but  at  the  trial  term 
meets  tiie  plaintiffs'  petitlou  with  a  general 


demurrer  which  Is  without  merit,  the  court, 
In  passing  upon  the  demurrer,  may  render  a 
final  decree  In  the  plaintiff's  favor.  The  de- 
murrer being  overruled,  and  the  defendant 
presenting  no  other  defense  to  the  action,  the 
facts  charged  In  the  equitable  petition  may 
be  taken  as  confessed,  the  general  demurrer 
having  admitted  these  facts  as  alleged,  and 
the  defendant  presenting  no  denial  in  any 
form  as  to  the  truth  of  them.  When,  under 
such  circumstances,  the  court  has  announced 
that  a  decree  wUl  be  rendered  In  the  plain- 
tiff's favor,  stating  Its  terms,  and  the  Judge 
is  about  to  sign  the  decree,  no  cause  for  de- 
clining: to  do  so  arlsiBS  from  the  fact  that  the 
defendant  then  offers  to  plead,  and  does 
plead,  that  he  Is  not  Insolvent,  and  that  the 
whole  debt  is  not  due.  As  already  seen,  the 
question  of  his  solvency  Is  Immaterial;  and 
the  fact  that  some  of  the  notes  have  not  yet 
become  due  being  apparent  upon  the  fince 
of  the  petition,  and  constituting  the  v^ 
ground  on  which  the  equitable  remedy  was 
based,  this  certainly  would  present  no  rea- 
son  for  not  signing  the  decree.  The  court 
In  this  case  rendered  an  absolute  decree  In 
favor  of  the  plaintiff  for  the  full  amount  of 
the  balance  due  him  upon  the  purchase- 
money  notes,  with  interest,  without  regard 
to  the  fact  that  some  of  the  notes  were  not 
dna  We  think  that.  In  molding  the  decree 
It  should  have  been  provided  that  If,  at  any 
time  before  a  sale  of  the  land,  the  defwd- 
ant  would  pay  off  the  amount  of  the  debt 
then  due,  together  with  all  costs  chargeaUe 
to  him  up  to  that  time,  the  sale  might  be 
postponed;  and  Inasmuch  as  the  defendant, 
after  a  sale,  would  be  deprived  of  the  use  of 
the  land,  and  at  the  same  time  Interest  would 
be  accruing  on  the  unpaid  notes,  all  of  which 
bear  Interest  tcxm  their  date,  the  decree 
ought  further  to  have  provided  that.  In  case 
the  defendant  should  consent  to  the  Imme- 
diate application  of  the  proceeds  of  the  sale 
to  the  payment  of  the  principal  and  interest 
then  accrued  upon  the  plaintiff's  debt,  wheth- 
er all  of  the  same  had  matured  pr  not,  this 
might  be  done,  and  thus  stop  the  further  ac- 
crual of  interest  upon  the  plalntifTs  debt. 
If  thus  p^  In  full;  and.  If  not  paid  in  full, 
then  upon  so  much  of  It  as  would  be  satisfied 
out  of  the  proceeds  of  the  sale.  According- 
ly, In  the  judgment  we  have  rendered  in  this 
case,  we  have  ^ven  appropriate  direction  for 
the  modification  of  the  decree  which  the  court 
rendered.  Judgment  affirmed,  with  direction. 


(H  Oa.  U3) 

SBYMORB  V.  RICB. 

(Supreme  Court  of  Georgia.   July  23, 1804.) 

Kleotioit  op  Rkmbdies —Fraud  ans  Bbbacb  ov 
Wab^antt— Sale  ov  Lano— MisBSPas- 

SBNTATIONS  AS  TO  QCAMTITT. 

1.  Where  the  plaintiff  founds  IHs  action  both 
vpoa  fraud  and  bnach  of  warranty  touching  the 

?uaDtity  of  land  which  h9  bought  from  the  de- 
piidnQt  and  iiaid  for,  it  is  proper  to,  require  him 
to  elect  so  as  to  confine  him  to  a  recovery  either 
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for  the  deceit  or  the  breach  of  warranty;  and, 
when  he  has  elected  to  treat  the  actiou  as  ooe  ex 
delicto,  it  is  not  error  to  order  all  superfluous  al- 
legations In  the  declaration  touching  warranty 
and  breach  thereof  to  be  stricken. 

2.  The  descriptl(»]  of  the  land  as  to  quaa- 
tft7  set  out  in  the  deed  from  the  defendant  to 
the  plaintiff  being  that  it  contained  170  acres, 
more  or  Imb,  evidence  that  by  actual  subsequent 
survey  the  tract  was  found  to  contain  only  119 
acres,  together  with  evidence  that  the  defend- 
ant, in  the  oral  contract  of  sale,  or  in  the  negotia- 
tions which  resulted  in  that  contract,  represent- 
ed it  to  contain  170  acres,  and  that  the  jplaintifl 
In  consequence  of  the  representation  believed  It 
did  contain  that  quanti^,  and  had  no  knowl- 
edge to  the  contrary  ontil  after  he  paid  the  whole 
of  the  purdiase  money,  was  sufficient  to  carry 
the  case  to  the  Jury,  and  the  court  ttred  in  gnnt- 
Ing  a  nonsuit 

(Syllabaa  by  the  Conrt) 

Error  from  mperlor  conrt,  Hart  counl^;  H. 
McWhorter,  Jodge. 

Action  b7  J.  J.  SeynMve  against  Robert 
Bice.  JiO^eat  for  defendant,  and  plaintiff 
brings  error.  Berersed. 

P.  P.  Proffitt  and  A.  G.  McOurry,  for  plain- 
tiff m  errw.  W.  S.  Hodges  and  L  C.  Van  Dn- 
zer,  tm  d^endant  In  oror. 

LUMPKIN,  J.  It  appears  from  the  record 
that  Beymore  bought  a  tract  of  land  from 
Rice,  paid  for  It,  and  took  from  Rice  a  war- 
ranty deed.  Afterwards,  Seymcare  brought 
an  acttm  against  Rice  to  recover  a  pwtiou 
of  the  price  paid  for  tbe  land,  because  of  an 
alleged  deficiency  in  the  Quantity  of  it.  The 
first  trial  of  the  case  resulted  In  a  verdict 
for  the  idaintlfT;  the  trial  Judge  granted  a 
new  trial,  and  bis  ^dgment  was  alfirmed  by 
this  court  89  Oa.  372, 15  S.  E.  478. 

1.  As  originally  filed,  the  dedaratlon  was 
based  both  on  the  alleged  fraud  anCt  deceit  of 
Rice  In  making  r^resentations  to  Seymore 
as  to  the  quantity  of  tbe  land,  and  also  upon 
the  breacb  of  warranty  expressed  In  tbe  deed. 
At  tbe  last  trial  the  court  required  the  plain- 
tiff to  elect  between  these  two  remedies,  so 
as  to  ccmflne  blm  to  a  recovery  either  tm 
tbe  deceit  or  the  breach  of  watranty.  Under 
this  ruling*,  tbe  plaintiff  dectedto  treattiie  ac- 
tion as  one  ex  ddUcto,  and  to  proceed  for  the 
fraud  and  deceit.  Thereupon  Ibe  conrt  wder- 
ed  all  tbe  aUegatlooa  In  the  declaration  touch- 
ing the  warranty  and  a  breach  tb^eof  to  be 
stricken  as  superfluous.  The  bill  of  excep- 
tions assigns  error  both  ujion  reqnlrii^  tbe 
plaintiff  to  make  the  election  and  upon  strik- 
ing from  the  dedaratlon  the  allegations  men- 
tioned. Tbe  court  was  right  in  both  rulings. 
A  plahitlff  may  j(dn  in  the  same  action  all 
daims  against  tbe  defendant  arising  ex  con- 
tractu, ainA  all  claims  arising  ex  ddlcto  may 
In  like  manner  be  loined;  but  he  cannot 
Join  in  the  same  action  two  distinct  claims, 
one  sounding  in  contract  for  the  breach  tbere- 
of,  and  tbe  other  In  tort  Code,  8  3261.  It  oft- 
en happens  that  a  party  may  sue  either  for 
a  tort  or  for  the  breach  of  a  contract,  but  In 
such  cases  be  must  elect  on  whlcb  be  will  pro- 
ceed. Id.  (  8068.  It  Is  therefore  idaln  that 
the  court  was  right  In  requiring  tbe  plahitlff 


to  make  bis  election;  and  this  being  so,  It 
follows  beyond  doubt  that  the  declaration 
ought  to  have  been  cleared  of  all  unneces- 
sary and  Irrelevant  allegations. 

2.  The  deed  from  Rice  to  Seymore  describ- 
ed tbe  land  as  containing  170  acres,  more  or 
less.  Tbe  evidence  dearly  showed  that,  by 
actual  surrey  made  subsequently  to  the  exe- 
cution of  the  deed,  tlie  tract  really  contained 
only  119  acres,  showing  a  deficiency  of  51 
acres,  which  amounted  to  exactly  30  per  cent 
of  tbe  quantity  specified  in  the  deed.  There 
was  oQier  evidence  tending  to  show  that  in 
tbe  oral  contract  of  sale,  or  in  the  negotia- 
tions which  led  up  thereto,  Rice  positively 
represented  Ibe  land  to  ccmtaln  170  acres; 
that  the  plaintiff  believed  this  repreaentatlMi, 
and  on  the  Mth  of  It  pidd  the  whole  of  tbe 
purchase  money,  some  time  before  dlscor- 
erlng  that  the  deficiency  ndsted.  Taken  all 
together,  there  was  enough  evidence  to  carry 
the  case  to  the  Jury,  and  the  court  should  not 
have  granted  a  nonsuit  Tbe  defldency  of  51 
acres  In  a  tract  of  this  size  was  quits  conrid- 
erable,  and  it  was  the  province  of  the  Jmy. 
and  not  of  the  court,  to  say  whether  or  not 
Rice  was  guilty  of  actual  and  winfnl  deceit 
in  making  the  sale.  Judgment  reversed. 


(«  Oa.  lau 

RIVBS  et  al.  v.  IiAUAB. 
{Supreme  Covtt  of  Qeoivia.   July  28* 
PABTrrioK  PRO0BeDi:;o— ScrPioiEitOT  or  FlbiD' 

IKS  —  How  TSSTBD  —  ISSUH  AS  TO  QtWI  TO  Du- 

nSDAST  —  EVIDBKCB  —  WlIJ.  OF  ]Pu.ixTirr's 

TSSTATOa— DlBCL&IMBR  07  TiTLE — EsTOPPEL. 

1.  Where  tbe  caveator  or  respondent  to  a 
proceeding  for  partition  introduces  an  affirmative 
pleading  praying  for  equitable  relief  as  against 
the  petitionera  for  partition,  and  touching  the 
premises  described  in  the  original  petftion.  no 
qnestdon  as  to  the  regularity  or  sufficiency  of  tlie 
new  pleading  can  be  raised  by  motion  for  a  new 
trial.  Such  questions  are  properly  made  by  «b- 
JecticHi,  demurrer,  or  motion  before  trial,  and  rul- 
ing or  tbe  court  thereon  should  come  to  this 
court  by  direct  e.£ceptiCHi  to  the  same,  and  not 
by  exc^lon  to  the  ref  aaal  of  a  new  trial. 

2.  Though  the  applieatfon  by  the  exaeaton 
for  partition  was  founded  on  the  will  of  tbe  tes- 
tator, and  was  made  to  execute  one  of  the  pro- 
visions of  the  will,  jet,  as  there  was  no  contro- 
versy tonchiuK  the  right  of  the  executors  to  have 
partition  if  their  testator  had  title  to  the  land 
in  question  at  tbe  time  of  his  death,  and  as  tbe 
whole  dispute  at  the  trial  was  upon  the  question 
of  an  alleged  previous  gift  by  him  to  bis  sod, 
and  the  extent  of  that  gift  there  was  no  ernur  in 
excluding  the  will  from  the  jury  when  offered  in 
evidence  by  the  executors. 

8.  The  official  apnraMement  of  tiie  testator's 
estate  la  not  adndsslbie  to  illustrate  tiis  questim 
as  to  whether  be  had,  many  years  before  hU 
death,  made  a  parol  gift  of  land  to  one  of  hia  chil- 
dren. 

4.  Upon  a  trial  invdving  the  question  of  a 
parol  gift  of  land,  evidence  of  dcMilarations  of 
tbe  donor  tending  to  show  a  motive  for  the  gift 
are  admissible  in  evidence  for  the  donee,  al- 
though they  would  be  inadmissible  if  offered  for 
the  purpose  of  ingrafting  a  trust  upon  a  deed 
ptevioasly  made  by  which  the  premises  were  con- 
veyed to  the  donor, 

5.  Mere  declarations  by  a  donee  advove  to 
bis  title,  the  same  not  havlur  been  acted  upon  to 
the  injury  of  tbe  doBor.  ma  not  estop  the  f6^ 
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mer  from  proving  md  inidrting  npon  the  0ft,  H 
any  was  made. 

6.  There  betog  erldraice  tending  to  ahow  a 
disclaimer  by  the  son  after  the  expiration  of  sev- 
en y^rs  from  the  commencement  of  his  posses- 
sion, and  thid  evidence  of  disclaimer  being  con- 
fined to  a  part  of  the  premiaefl  only,  and  bavins 
relation  more  to  the  ti^e  boundary  of  the  parcel 
embraced  by  the  alleged  gift  than  to  the  making 
of  the  gift  itself,  the  evidence  was  available  for 
the  purpose  of  identifying  tlte  land  given,  and 
diatin^ishing  it  from  the  land  not  gives^  and 
for  this  purpose  might  be  as  efFectual  as  if  the 
alleged  disclaimer  had  been  made  before  the  sev- 
en years  expired;  hence,  whether  the  doctrine  of 
the  inttnicuon  be  correct  or  wit  in  tiie  abstract, 
it  WDB,  under  the  facts  of  the  actual  case,  error 
to  charge  the  jury  that  if  the  sou  held  exclusive- 
ly  for  seven  years  in  tie  lifetime  of  the  father, 
without  payment  of  rent,  the  jury  should  find  for 
the  son  s  administrator,  unless  the  evidrace 
shows  further  that  within  that  seven  years  the 
son  disclaimed  title,  or  acknowledged  a  domin- 
itm  claimed  by  hia  father. 

7.  In  order  to  enforce  8pe<dflcally  a  parol 
gift  of  land  upon  the  ground  that  the  donee  has 
made  valuable  improvements  on  the  faith  of  the 
gift,  the  allegata  and  the  probata  must  corre- 
Bptmd.  Conseonently,  where  the  gift  alleged 
was  of  a  defimta  part  of  a  tract  of  land,  proof 
that  the  whole  tract  was  given  will  not  variant 
a  decree  for  specific  performance. 

(Syllabus  by  the  Court) 

Error  from  Bup^lor  coart,  Hancock  connty; 
J.  3,  Hunt,  Judge. 

Petition  by  George  S.  Hires  and  others, 
executors,  against  D.  L.  Blves.  Defendant 
having  died.  T.  B.  Lamar,  his  administrator, 
was  made  defendant  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Beveraed. 

J.  T.  Jordan,  T.  M.  Hunt  and  ISlnes  A 
Pelder,  for  plaintiffs  in  error.  Beose  ft  Lit- 
tle, for  defendant  In  error. 

SIMMONS,  J.  The  executors  of  George  S. 
Rives  filed  their  petition  for  partition  against 
D.  L.  Blves,  In  which  they  alleged  tnat  by 
his  last  will,  duly  probated.  George  S.  Klves 
left  a  half  Interest  In  a  tract  of  land  in  Han- 
cock county,  known  as  the  "Evans  Tract" 
and  containing  1,700  acres,  to  D.  L.  Hives; 
that  they  had  assented  to  the  legacy,  and  the 
other  half  Interest  still  remained  In  ttiem; 
that  they  had  given  notice  to  D.  L.  Klves, 
and  prayed  the  appointment  of  partltloners  to 
make  partition  of  said  land.  D.  Xj.  Itlves 
filed  his  answer,  and  alleged  therein  that  the 
matters  set  forth  in  the  petition  were  untrue; 
that  partltloners  should  not  be  appointed,  be- 
cause when  George  S.  Blves,  his  father,  died, 
there  was  no  common  ownership  of  the  land 
between  him  and  the  defendant,  nor  was 
there  such  ownership  between  them  at  any 
time  prior  or  subsequent  to  the  death  of 
George  S.;  that  the  defendant  was  the  ab- 
solute and  exclusive  owner  of  the  land,  and 
held  and  occupied  It  adrersely  to  said  George 
S.  and  all  other  persona;  that  in  1S«6  he 
went  Into  possession  of  the  whole  of  said 
land,  under  a  parol  gift  from  his  father,  and 
held  possession  and  kept  It  for  more  than 
seven  years  next  before  the  death  of  George 
S.;  that  he  had  been  In  possession  from  that 
time -until  the  present,  during  which  posses- 


sion he  bad  made  valuable  Improvements, 
etc.  Pending  the  suit  D.  L.  Rives  died,  and 
Lamar  was  appointed  his  administrator  and 
made  a  party.  By  amendment  he  alleged 
that  George  3.  Blves  made  a  parol  gift  to 
D.  L.  Rives  of  the  land  sought  to  be  parti- 
tioned, or  so  much  thereof  as  lay  south  of 
Island  Creek,  containing  1,200  acres,  more 
or  less,  and  that  D.  L.  went  Into  possession  of 
the  last-described  land,  and  made  valuable 
Improvements,  etc.  He  prayed  that  the  ex- 
ecutors be  required  to  specifically  perform 
said  agreement,  and  be  required  to  make  re- 
spondent good  and  satisfactory  titles  to 
said  described  premises.  The  jury  found  for 
the  defendant,  and  the  plalntiCTs  made  a  mo- 
tion for  a  new  trial,  which  was  OTemiied, 
and  they  excepted. 

1.  It  was  complained  In  the  motion  for  a 
new  trial  that  the  court  erred  in  overruling 
a  demurrer  to  the  amendment  made  by  La- 
mar. This  court  has  held  so  often  that  the 
overruling  of  a  demurrer  Is  no  ground  for  a 
new  trial  that  it  surprises  us  whm  counsel 
persist  in  treating  it  as  such.  If  anything 
can  be  regarded  as  settled  ny  repeated  rul- 
ings of  an  appellate  court,  It  seems  to  us  that 
this  point  ought  to  be  considered  as  settled. 
These  rulings  apply  as  well  to'a  demurr^  to 
a  cross  petition  seeking  affirmative  relief  as 
they  do  to  a  demurrer  to  an  original  petition. 
'  2.  The  executors  having  filed  an  equitaoie 
petition  against  the  defendant,  and  be  having 
made  no  objection  to  the  form  of  the  proceed- 
ing, and  not  controverting  the  right  of  the 
executors  to  have  partition  in  the  land  if  the 
testator  had  title  thereto,  and  the  whole  dis^ 
pute  at  the  trial  being  upon  the  question  of 
an  alleged  previous  gift  by  the  testator  to  hIa 
son,  and  the  extent  of  the  gift,  there  was  no 
error  In  excluding  the  will  from  the  Jury 
wben  offered  In  evidence  by  the  execntors. 
The  win  could  not  poSsIbly  Ulustrate  any  of 
the  Issues  made  by  the  pleadings.  It  would 
not  have  shown  title  In  the  testator.  It  will 
throw  no  llgbt  ui>on  the  extent  of  the  gift 
which  was  alleged  to  have  been  made 
years  before  the  death  of  the  testator.  'I'es- 
tlmony  which  sheds  no  light  Upon  any  of  the 
Issues  made  by  the  pleadings  should  be  ex- 
cluded. 

3.  The  plaintiffs  offered  in  evidence  the  of- 
ficial appraisement  made  of  the  testator's  es- 
tate. We  do  not  see  how  this  appraisement, 
made  many  years  after  the  alleged  gift,  could 
Illustrate  the  question  as  to  whether  he  had 
made  such  a  gift  or  not  There  was  no  er- 
ror In  excluding  it. 

4.  A  Witness  was  permitted  to  testify,  over 
the  objection  of  the  plaintiffs,  that  she  heard 
George  S.  Rives  say  that  "the  land  was  Da- 
vid's and  Nancy's.  He  said  he  bought  the 
land  with  David's  and  Nancy's  money,  that 
they  got  from  their  grandparents;  that  he  in- 
vested It  for  them  in  the  Evans  place.  •  •  • 
It  was  soon  after  he  bought  the  land."  We 
think  this  was  admissible  as  tending  to  show 
a  motive  for  the  gift  Although  be  took  the 


Digitized  by  Google 


?96 


SOUTHEASTERN  BEPORTBB.  VoL  2L 


(N.a 


tlUe  to  tbe  land  In  hfa  own  name,  the  fact  that 
the  mtmey  be  paid  for  It  came  from  tbe  source 
mentioned  by  him  mar  have  twen  an  induce- 
ment to  him  to  fire  a  portion  of  It  to  one  of 
tlw  children.  Of  oonts^  If  the  purpose  of  Its 
IntrodnctitHX  was  to  ingraft  a  parol  trust  on 
the  deed  which  he  had  taken  In  his  own  name^ 
it  would  not  have  been  admissible;  but  It  was 
not  admitted  for  that  purpose. 

5r  AXter  tbe  amendment  above  referred  to 
was  made  by  the  admlnisbator  of  D.  L.  Rives, 
title  in  the  intestate  was  claimed  only  in  that 
part  of  tbe  Evans  place  which  Ulj  Boath  of 
Island  Creek.  The  plalntUEs  Introduced  in 
evidence  a  son  of  D.  L.,  who  testified  that  hla 
father  pointed  out  to  bim  an  old  hedgerow  as 
tbe  boundary  of  his  land,  and  that  his  father 
BBtd  he  did  not  dalm  any  of  the  land  north 
of  tbat,  or  between  that  and  UlamA  Creek.  A 
considerable  portlw  of  tbe  liwd  claimed  lay 
between  the  <dd  hedgerow  and  Island  Greek. 
The  plaintiffs  requested  tbe  court  to  charge 
that  if  D.  L.  Rlvea  p(dnted  out  the  old  hedge* 
row  as  bis  llne^  and  dlsdahned  tltte  to  tiu 
land  north  of  that,  soch  disclaimer  would 
amonnt  to  an  eetoi^el,  and  bis  admlnlstratox 
could  not  recover  ;the  land  lying  between  the 
hedgerow  and  tbe  creek.  The  conrt  refused 
to  give  this  in  charge,  and  was  right  In  to 
doing.  If  the  original  gift  embraced  all  tbe 
land  to  Idand  Creek,  and  the  d(mee  tuUl  been 
In  posBeaslon  a  sufficient  length  of  time  to  rlp- 
m  Into  a  title  under  the  gift,  Us  declarations 
made  to  bis  aim  would  pot  estop  him  from  In- 
sisting on  the  amount  of  land  embraced  In  the 
gift,  it  not  appearing  that  tbe  donor  was 
present,  or  ever  beard  of  the  detSaratlons,  or 
acted  upon  them  In  any  way  to  bis  injury. 
"Nobody  ought  to  be  est<vped  from  averring 
tbe  tmtta,  or  asserting  a  Just  demand,  unless 
by  bis  acta  at  words  or  neglect  his  now  aver- 
ring the  truth  or  asswtlng  tbe  demand  would 
work  some  wrong  to  stmie  other  pnson  who 
has  berai  induced  to  do  something  or  to  ab- 
stain from  AtAng  sometblng  by  reason  of  what 
he  had  said  or  d<me  or  omitted.to  aay  or  do." 
8  Herm.  Estop,  i  700, 

6L  Tbe  oonrt  (Charged  the  Jury,  In  snbstanc^ 
that  if  D.  Jj.  Blres  held  the  land  exclaaiTely 
for  aevai  years  In  tbe  lifetime  of  bis  father 
without  payment  of  rent,  they  should  find  tot 
hla  administrator,  unless  the  evld^ce  showed 
further  that  within  that  seven  years  be  dis- 
claimed title,  or  acknowledged  a  dominion 
claimed  by  hla  father.  Even  If  this  clause 
was,  in  tbe  abstract,  correct,  we  do  not  think 
It  ehonld  have  been  given  under  tbe  particu- 
lar facts  ot  this  case;  It  Is  very  evtdeot  from 
a  reading  of  this  record  tbat  the  true  bound- 
ary of  tbe  land  claimed  to  have  been  given  by 
the  father  to  the  son  was  in  great  doubt  The 
son.  In  his  answer  to  tbe  petition,  claimed  the 
whole  1,700  acres  embraced  in  the  Evana  tract 
When  he  died,  his  administrator  claimed  only 
1,200  acres,  and  fixed  the  boundary  at  Island 
Creek.  The  testimony  of  D.  L.  Blves'  son 
to  the  effect  that  D.  L.  claimed  only  to  tbe 
hedgerow,  althou^  as  we  have  bold,  it  did 


not  estop  his  administrator  from  claiming  to 
Island  Creek,  throws  light  on  tbe  quesUon, 
and  tends  to  show  tbat  D.  L.  regarded  the 
hedgerow  as  the  true  boundary.  This  dec* 
laratlon,  If  made  by  D.  L,,  mlg^t  be  as  ef- 
fectual against  the  dalm  of  his  estate  as  ta 
the  boundary,  as  if  It  had  been  made  before 
the  seven  years  had  expired.  A  man  may 
think  he  has  title  to  a  whole  tract  of  land  ai 
a  gift  fnim  bis  ftther,  and  may  be  of  tbat 
opinion  for  more  than  aeren  years  after  the 
^ft,  but  be  mi^  become  ocmvlnced  after  that 
that  his  true  boundary  does  not  indode  the 
wh(de  tract,  and  may  disclaim  title  to  land 
outside  of  the  true  boundary.  His  dlseTalmw 
might  be  viewed  by  the  Incy  aa  settling  the 
true  boundary,  especially  when  there  Is  doubt 
as  to  where  the  true  boundary  Is.  We  think, 
therefore,  that  tbe  Judge  should  not  have  Ig- 
nored -this  testimony  In  bis  charge,  but  should 
bave  left  ft'  to  the  Jury  to  say  wbat  cffe<A 
should  be  given  to  It  as  Infflcating  whore  the 
bonndaiy  waa.  In  other  words,  the  court 
should  not  bave  eliminated  all  the  conduct  and 
declarations  of  D.  Ii.  Rlvea.  after  the  first 
seven  years  had  expired,  touching  the  true 
boundary  of  the  land.  The  evidence  of  dis- 
claimer related,  not  to  the  gift,  but  to  bound- 
ary, but  tbe  charge  treats  the  evidence  as  tf 
It  related  to  tbe  gift  The  danger  was  tbat 
tbe  Jury  would  thus  be  misled,  and  fall  to 
give  the  disclaimer  any  consideration  at  an 
because  It  was  not  made  within  seven  years. 

7.  Tbe  ruling  embodied  In  tbe  seventh  head* 
note  does  not  require  further  discussion. 
Jndgmoit  reversed. 


(U6  N.  C.  3S») 

BLAGKNALL  v.  ROWLAND  et  al. 
(Supreme  Conrt  of  North  Garollna.  Mardi  19, 

Daosn— fiiiLB  or  Cobporatb  Stock  —  RnaBSBii- 

TATIom  AS  TO  VaUTS. 

1.  A  contract  tor  tibe  exdmnge  of  corporate 
stock  for  land^,  reciting  that  the  tiade  is  oon- 
dittoned  on  the  troth  of  the  represeatatitms  of 
the  Btockholder  as  to  the  financial  condition  of 
the  con>oration  and  the  value  of  the  stock,  la  a 
part  of  tbe  same  traDSaetlon  as  an  aoaignmeat 
of  the  stock  made  two  weeks  afterwards  to  the 
other  party,  and  the  fact  that  the  assignment 
does  not  itself  contain  the  same  representatioaa 
as  the  contract  does  not  prevent  a  recovery  for  m 
breach  thereof. 

2.  Statements  in  a  contract  for  the  ezchaug* 
of  corporate  stock  for  land  as  to  the  Talae  of  tno 
gtock  and  the  financial  condition  of  tbe  corpom- 
tion  are  statements  of  fact  and  not  of  a  mera 
opinion,  where  the  contract  re<^teB  that  the  trade 
Is  conditioned  on  the  truth  of  such  representa- 
tions. 

Appeal  from  superior  court  Oorham  coun- 
ty; Shuford,  Judge. 

Action  by  W.  O.  Blacknall  against  W.  H. 
Rowland  and  W.  B.  Cooper.  There  was  a 
verdict  for  defendants,  and  from  an  order 
denying  a  new  trial  plaintiff  appeala  B«- 
versed. 

For  former  opinion,  see  18  S,  B,  181 
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J.  S.  Manning,  for  appellant  J.  W.  Gra- 
ham and  Boone  &  Boone,  for  appellees. 

MONTGOMERY,  J.  On  the  4th  of  Oc- 
tober, 18S8,  the  plaintiff  and  the  defendants 
entered  Into  an  agreement,  which  is  In  the 
following  words  and  figures:  "W.  H.  Row- 
land and  W.  R.  Cooper  propose  to  sell,  and 
W.  O.  Blacknall  agrees  to  buy,  the  Interest 
of  said  Rowland  &  Cooper  in  fifty  shares 
of  the  capital  stock  of  the  Durham  Sash, 
Door  &  Blind  Manufacturing  Company.  As 
the  tiasls  of  the  proposition  and  acceptance, 
it  is  represented  and  understood  that  said 
stock  Is  of  the  par  value  of  (50  a  share; 
that  fifty  per  cent,  of  the  par  value  of  each 
share  has  been  paid  thereon  tn  cash,  and 
twenty-five  per  cent,  of  the  par  value  there- 
of has  been  paid  by  a  declaration  of  divi- 
dends out  of  the  net  profits  of  the  business 
and  operations  of  the  company,  so  that 
seventy-five  per  cent,  of .  the  par  value  of 
the  stock  of  said  company  Is  now  legally 
paid  up;  that  the  company  owes  for  ma- 
chinery 92,000,  for  lumber  about  f  , 

and  floating  debt  of  $600  to  $700;  that  Its 
ass^  are  available  and  In  good  condition, 
and  exceed  Its  liabilities  by  $3,000;  that 
Rowland  &  Cooper  will  be  able  to  legally 
assign  said  stock  or  Interest,  and  have  the 
same  duly  transferred  on  the  company's 
books  to  said  Blacknall.  In  exchange  of 
said  stock  or  interest,  said  Blacknall  Is  to 
convey  to  said  Rowland  &  Cooper  and  thdr 
heirs,  by  good  and  sufficient  deed  In  fee 
simple,  an  nnlncnmbered  title  to  2S  acres 
of  land  In  Durham  comity,  adjoining  T.  B. 
L^on  on  the  east,  N.  C.  R.  B.  Go.  on  the 
south,  W.  O.  Blacknall  on  the  west,  S.  J. 
Hester  on  the  north;  It  being  Just  east  of 
the  80  acres  now  mider  mortgage.  TbiM 
trade  Is  conditioned  upon  the  representa- 
tions above  as  to  condition  of  Imslness  and 
stock  of  said  corninny  and  other  statements 
being  verltted  upon  examination  of  Its  af- 
fta.li«  by  an  expert  bookkeeper  of  Blat^nall's 
selection  and  at  his  expense,  and  upon  the 
condition  that  his  title  to  the  land  named 
above  Is  good.  Witness  the  slgnatore  of 
W.  H.  Rowland  and  W.  K.  Cooper  and  W. 
O.  BlaeknaU.  October  4tli,  1888.  [Signed] 
Rowland  ft  Cooper.  W.  O.  Bla(^:nall.  Test: 
E.  J.  Parrlsh."  Two  we^  afterwards  the 
defendants  assigned  and  set  orev  to  the 
plaintiff  the  stock  mentioned  In  the  agree- 
ment; by  a  paper  writing  In  these  words: 
"For  full  value,  and  with  crauent  of  all 
the  Btodcholders,  we  assign,  set  over,  and 
convey  to  W.  O.  Blacknall,  and  bis  execu- 
tors, administrators,  and  assigns,  all  our 
right.  tltJe,  and  Interest  In  and  to  fifty 
shares  of  stock  In  the  Durham  Saab,  Door 
ft  Blind  Mannfaetnring  0<mipany,  and  In 
the  property,  assets,  flnmchlseB,  and  effects 
of  said  company;  and  we  hereby  authwlse 
a  transfer  upon  the  books  of  said  company 
of  all  oar  said  interests  to  said  W.  O.  Bladc- 
nall,  and  we  berel^  aaalga  the  annexed  re- 


ceipts for  payments  upon  said  stock  and  our 
subscription  thereto.  Said  receipts  show 
the  amounts  paid  by  us  on  said  subscrip- 
tions in  cash,  twenty-flve  per  cent  thereof 
In  addition  to  cash  having  been  credited  to 
us  in  dividends  declared  by  said  company. 
Witness  our  hands  and  seals  this  October 
19,  1888.  Wm.  H.  Rowland.  [Seal.]  W.  R. 
Cooper.  [Seal.]  Witness:  N.  A.  Ramsey." 
The  plaintiff  conveyed  the  land  to  the  de- 
fendants on  the  same  day  the  stock  was 
assigned  to  him. 

It  la  contended  by  the  defendants  that  the 
two  paper  writings  executed  by  them  have 
no  connection  one  with  the  other;  that  the 
latter  one  constitutes  In  Itself  the  sale  of 
the  stock.  Independent  of  the  agreement; 
and,  being  without  representations  or  war- 
ranty, the  doctrine  of  caveat  emptor  ap- 
plies. We  do  not  take  this  view  of  the 
matter.  The  writing  last  executed  by  the 
defendants  Is  not  the  whole  of  the  transac- 
tion between  the  parties.  It  is  simply  the 
assignment  of  the  stock  under  the  agree- 
ment and  was  made,  as  an  tnfwence  of  law, 
under  It  and  had  for  its  basis  that  instru- 
ment But  even  If  it  is  admitted  that  the 
asslgnmwt  of  the  stock  be  the  paper  which 
passes  title  to  the  property,  and  the  prin- 
cipal Instrument  In  the  sale,  yet  the  agree- 
ment would  be  a  collateral  undertaking,  and 
form  a  part  of  the  contract  by  Its  express 
terms,  as  set  forth  In  the^e  worda:  "W.  H. 
Rowland  and  W.  R.  Cooper  propose  to  sell, 
and  W.  O.  Bladcnall  agrees  to  buy,  the  in- 
terest of  said  Rowland  ft  Cooper  in  DO 
shares  of  tbe  capital  stock  of  the  Durham 
Sash,  Door  ft  Blind  Mannfaetnring  Com- 
pany, As  the  basis  of  the  proposition  and 
acceptance,  it  is  represaited  and  under- 
stood that  s^d  stock  Is,"  etc  The  defend- 
autB  farther  contmd  that  whatever  legal 
effect  the  agreement  might  have  had  when 
It  was  entered  Into,  the  opportunity  which 
the  plaintiff  had  In  the  interim  between 
the  agreement  and  the  assignment  of  the 
stock  to  examine  Into  the  r^resentaUms 
and  statemente  made  In  the  agreement  re> 
lleves  the  defaidants  of  any  llablUty  which 
m^fat  have  attached  originally  to  them  on 
account  of  such  representations.  We  aru 
not  of  this  opinion.  The  plaintiff  was  not 
botmd  to  nuke  any  examination  Into  the 
facts  stated  In  the  agreement  He  had  a 
right  to  rely  upon  them.  When  this  case 
was  befbre  this  conrt  at  February  term, 
1801  (reported  In  lOS  N.  C.  654, 18  S.  B.  191), 
Chief  Justice  Herrlmon,  In  delivering  the 
opinion,  said  on  this  point:  "He  [plaintiff] 
was  not  bound  to  verify  t3ie  representations 
made.  He  might,  as  a  matter  of  caution, 
have  done  so,  but  he  might  hot  nnreasun- 
ably  believe,  rely,  and  act  upon  the  plain, 
pertinent  and  matwlal  stat«nenta  made  by 
the  defendants  to  blm  In  the  paper  writing^ 
and  otherwise.*'  We  win  now  consider  the 
nature  and  legal  effect  of  thb  agreemoit. 
It  the  repreaentatlona  are  onlj  uqweastons 
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of  opinion,  then,  to  enable  the  plaintiff  to 
recover,  tliey  must  not  only  be  false,  but 
fraudulent  Mot  so,  bowever,  wltb  repre- 
sentatlona  as  facts.  Axe  these  r^reseuta* 
tlons  merely  expressions  of  opinion  offered 
as  Inducements  to  the  plaintiff  to  bring 
about  the  trade^  or  are  they  solemn  state- 
ments of  fact,  of  which  the  defendants  had 
peculiar  means  of  knowledge,  and  of  which 
the  idalntlff  was  Ignorant?  These  state* 
ments,  as  to  the  value  ot  the  stofdc,  indebt- 
edness of  the  company  and  Its  assets,  are 
not  only  apedflcally  set  out,  but  they  are 
preceded  1^  the  words,  "as  the  basis  of  the 
proposition  aAd  acceptance  it  Is  represented 
and  anderstood."  etc  This  is  no  "trade 
talk";  "no  puffing  of  one's  wares."  They 
must  mean  that  the  defendants  Int^ded  to 
say  that  they  would  make  good  to  the  plain- 
tiff any  damage  he  might  sustain  in  the 
trade,  If  they  tamed  out  to  be  not  true. 
There  Is  therefore  In  the  agreement  a  war- 
ranty of  the  facts  stated  ther^  as  being 
true.  His  hwor  below  Instructed  the  jury 
that  the  a^^ment  of  October  4,  ISSS,  was 
not  a  warranty.  We  are  of  the  opinion 
that  there  was  error  In  the  instruction 
S^ren.  The  plaintiff  la  entitled  to  a  new 
trial. 

<U6  N.  C.  568) 

WILLIAMS  T.  SOTITHRRN  BELL  TELE- 
PHONE &  TELKGRAPH  CO. 
(Supreme  Court  of  North  Carolina.   March  20, 
1895.) 

APPLTCATIOlt  TOR  RbMOVAI/— FORCM  OF  JCRISDIG- 

nox— TiMD  OP  Making— Evii>8!raB— 
Declaration  bt  Bbbvamt. 

1.  An  application  for  remoTsl  from  a  state 

to  a  federal  court  on  the  ground  of  local  preju- 
dice muat  be  made  to  the  fcdenil,  and  not  to  the 
state,  court. 

2.  An  applicBtlon  for  remoTsl  for  diversity 
of  citizenship  may  be  made  iu  the  state  court. 

3.  Where  an  application  for  renioval  for  di- 
versity of  dtlzen^ip  ta  not  made  at  the  term  at 
which  the  BMwer  In  tiie  case  shoald  be  filed,  the 
rl^t  of  ramoval  is  forfeited,  thoneh  it  is  after- 
wards made  at  the  time  of  filinj;  thp  answer, 
which  is  treated  as  if  filed  in  proper  time. 

4.  In  an  action  aRainat  a  corporation  for 
personal  {njnriea,  evidence  of  an  admissioti  made 
Sy  defendant's  general  managn*.  after  the  injury 
occnrred,  thht  the  person  who  caused  the  injury 
was  an  employe  oi  defendant,  is  inadmiftsible. 

Appeal  from  superior  court,  New  Hanover 
county;  Boykin,  Judge. 

Action  by  Duncan  M.  ■Williams  against 
the  Southern  Bell  Telepbooe  &  Telegraph 
Company.  From  a  judgment  for  plaintltl, 
defendant  appeals.  Reversed. 

This  is  a  civil  action  for  alleged  Injury  to 
the  plaintiff,  sustained  through  the  negli- 
gence of  defendant.  Summous  issued  on 
the  1st  day  of  March,  IS94,  returnable  to 
April  term,  1894,  of  the  New  Hanover  su- 
perior court.  This  court,  accordinj;  to  law, 
Hhould  hare  commenced  on  the  loth  day  of 
April,  1S!>4;  but,  owin^  to  the  absence  of 
the  Judge,  it  did  not  In  fact  commence  until 
the  17th;  and  adjoomed  on  the  evening  ot 


the  20th.  Plaintiff  filed  his  complaint  on  the 
17th  day  of  April;  and  defendant,  on  the 
15th  day  of  June,  ISdl,  filed  aa  answer  and 
a  petition  and  bond  for  removal  to  the 
cuit  court  of  the  United  States  for  trial, 
and  at  September  term,  1894,  of  the  New 
Hanorer  soperlor  court,  moved  for  an  or- 
der of  removal  to  s^d  circuit  court  This 
order  was  refused,  and  defendant  excited, 
and  assigns  this  refusal  to  remove  as  one 
ground  of  error  In  this  apiteal.  The  plain- 
tiff was  Introduced  as  a  witness  in  his  own 
behalf  and  was  ^owed  to  testify,  under 
the  objection  of  defendant,  that  "I  saw  the 
darky  after  I  was  hurt  I  do  not  know  his 
nam^  and  did  not  know  then  In  whose  em- 
ploy he  was.  I  found  out— 3b.  Ooghill  told 
m»— that  the  darky  was  one  of  the  compa- 
ny's servants,  working  for  them  at  the 
time."  Defendant  excepted.  It  was  admit- 
ted that  Oogblll  Is  the  local  manager  Id 
Wilmington  of  the  defendant  company, 
which  is  a  fonign  corporation.  There  were 
some  other  exceptions,  but  we  think  a  con- 
sideration of  tiiese  two  will  dispose  of  the 
case  on  apjpeaL 

Jones  &  Tlllett,  Sbeppard  &  Busbee,  and 
Iredell  Meares,  for  appellant  A.  M.  Wad- 
dell  and  N.  J.  Rouse,  for  appellee. 

FUHCHES,  J.  {after  staUng  the  case).  We 
do  not  thiuk  the  dcfeudaut's  first  exception, 
based  upon  the  refusal  to  remove  the  case 
to  the  circuit  court  for  trial,  can  be  sustain- 
ed. In  defendant's  application  to  remove 
the  case,  two  grounds  are  alleged:  First,  a 
diversity  of  citizenship,— that  plalutlff  la  a 
citizen  of  North  Carolina,  aud  the  defend- 
ant a  citizen  of  New  York;  and,  secondly, 
the  ground  of  local  prejudice. 

This  ground  of  local  prejudice  should  have 
been  made  to  the  circuit  court  If  made  at 
all.  The  state  court  had  no  right  to  enter- 
tain or  consider  a  motion  for  removal  baaed 
upon  this  ground.  BlackweU  t.  RallroSAi 
Co.,  107  X.  C.  219,  12  S.  B.  133.  The  state 
court  had  the  right  to  grant  the  motion  op- 
en the  ground  of  diversity  of  citlzenNbip.  If 
It  had  been  made  In  apt  time;  that  la,  dur^ 
lag  the  April  term.  1S94,  of  the  superior 
court  of  New  Hauover.  This  was  not  done. 
The  term  of  the  court  ended  on  the  evening 
of  the  20th  of  April,  and  the  defendant's 
petition  and  boud  for  removal  were  not 
filed  until  the  15th  of  Jime  following.  By 
this  delay,  the  defendant  forfeited  all  rights 
It  may  have  had  to  a  removal,  and,  indeed, 
the  court  lost  Its  power  to  make  the  re- 
moval. 2  Fost  Fed.  Prac.  p.  823, !  383;  Car 
Co.  V.  Speck,  113  U.  S.  (Coop.  Ed.)  925,  5 
Sup.  Ct  374,  and  cases  cited. 

The  learned  counsel  for  defendant  eoo- 
tend  that  as  the  Api;ll  term  of  New  Han- 
over court  dosed  a  week  earlier  than  the 
time  allowed  by  law.  and  as  the  defendant 
filed  an  answer  on  the  ISth  of  June,  which 
was  afterwards  treated  as  an  answer,  the 
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time  tot  making  tbe  motion  to  remcrre  was 
extended,  and  defendant's  application  was 
In  ttane;  and  tber  dte  the  case  of  Wilcox 
&  Glbbs  Ouano  Oo.  t.  Phoenix  Ins.  Oo.  as 
antiiOTlty  for  this  oontentlon.  This  opln* 
ien  is  hj  Judge  Blmonton,  tm  whose  opin- 
ions this  court  has  rery  great  respect  But 
It  Is  not  of  that  class  of  esses  that  we  would 
fed  bonnd  to  follow,  unless  we  find  It  sos- 
tatned  by  nason  and  precedoit  Jndge 
Slmonton  admits  that  there  are  qnlta  a  nnm- 
ber  of  cases  that  appear  to  dlff&r  with  this 
opinion  of  his,  ■  and  thai  as  many  as  two 
opinions  of  other  dircnlt  court  Judges  are 
directly  In  point  against  tUs  oi^on.  But 
this  case  of  Judge  Slmonton  la  not  In  point, 
and  onr  opinion  in  this  case  la  not  In  con- 
flict with  the  opinion  of  Judge  Siinonton. 
60  Fed.  029.  In  that  case  there  was  an  or- 
der  of  eomrt  extending  the  time  for  defend- 
ant  to  answer  for  20  days.  And  defend- 
uifs  application  to  remove  was  made  with- 
in  this  20  days,  and  he  puts  his  order  to 
remove  upon  that  ground.  In  our  case  there 
Is  no  <wder  of  court  extending  the  time  for 
defendant  to  answer.  And  therein  is  the 
distinction  between  that  coma  and  onr  case. 
But  the  case  of  WUcox  A  Olbbs  Ouano  Co. 
T.  Phoenix  Ina  Ga,  supra,  is  directly  In  con- 
flict with  2  Post  Fed.  Prac.  p.  823.  H  3,  S, 
and  with  the  decision  of  tbe  supreme  court 
at  the  United  States  In  Oar  Ca  t.  Speck,  su- 
pra. 

But  tbe  evidence  of  plaintiff  fhat  **l  found 
out  afterwards— Hr.  OoghlU  told  me-^that 
the  darky  was  one  of  the  company's  serv- 
ants, working  for  th«n  at  the  time,"  was 
incompetent,  and  should  have  been  rejected 
the  coturt  upon  the  objection  of  defoad- 
ant  This  was  a  statement  made  by  Cog- 
hlll  some  months  after  plaintiff  received 
the  injury  complained  of,  was  not  part  of 
tbe  res  gMtae,  and  was  therefore  Incom- 
petent The  fact  that  CoghUl  was  tiie  gen- 
eral manlier  of  tbe  defendant  makes  no 
difference.  He  was  still  but  an  employe  of 
the  defendant  and  not  the  defendant;  and 
any  statement  of  his  that  was  not  a  part  of 
tbe  res  gestae  was  but  hearsay  and  Incom- 
petent Rumbougb  V.  Improvement  Co., 
112  N.  a  751.  17  S.  B.  S36;  Southerland  v. 
Railroad  Co..  106  N.  a  154,  11  &  B.  tBQ; 
Egerton  v.  Railroad  Co.,  115  N.  C.  MS,  20 
8.  B.  184;  Branch  v.  Railroad,  88  M.  a 
575;  Smith  V.  Railroad,  68  N.  C.  107.  This 
testimony  of  plaintiff  was  directly  In  point 
upon  the  main  Issue  submitted  to  the  Jury, 
and  entitied  the  defendant  to  a  new  trial, 
nnless  the  errw  of  the  court  In  admitting 
this  evidence  hr  cured  by  the  affldSTlt  of  de- 
fendant TThich  was  put  in  evidence  by 
plaintiff,  and  this  is  the  contention  of  plain- 
tiff.  If  two  witnesses  testify  to  the  same 
state  of  feets,  but  the  evidence  of  one  Is 
competent  and  tbe  other  is  not  the  party 
against  whom  the  evidence  Is  given  is  en- 
titled to  a  new  trial,  because  the  court  can- 
not know  which  witness  the  Jury  believed. 


State  T.  Allen,  1  Hawks.  6.  But  plaintiff 
insists  that  this  case  Is  dlffuent  from  State 
V.  Alien,  supia,  and  that  class  of  cases; 
that  here  the  affidavit  Is  the  declaration  of 
defendant  and  the  Jury  Is  bound  to  believe 
It.  The  court  agrees  with  the  plaintiff  as 
to  this  proposition  of  law.  And  this  brings 
us  to  tbe  consideration  of  the  admissions 
contained  In  tbe  affidavit  If  they  are  the 
same  as  the  declarations  of  Cogbill.  testi- 
fied to  by  plaintiff  or  as  full  and  direct  as 
tbe  dedarations  of  Cogbill,  though  not  la 
the  Hune  terms,  then  It  seems  that  the  er^ 
roT  of  the  court  In  admitting  Coghlll's  dec- 
larations would  be  cured.  At  first  the 
writer  of  this  o^nlm  vras  of  that  opinion; 
but  upon  a  more  careful  examination,  and 
comparison  of  the  affidavit  and  tbe  declara- 
tions of  GoghlU.  testified  to  by  plaintiff,  I 
am  of  A  different  opinion.  Then,  we  do 
not  think  the  admissions  In  the  aflldavlt  are 
eqnlviUent  to  the  declarations  of  Cogbill,  as 
testified  to  by  the  plaintiff.  And  In  fact 
upon  an  examination  of  tiie  Judge's  charge, 
we  find  that  he  does  not  refer  to  the  aflldavlt 
in  any  manner  whatever;  but  tbe  attention 
of  the  Jury  Is  specially  called  to  tbe  decla- 
rations of  G(«hlll,  In  the  ft»llowlng  lan- 
guage: "As  to  the  fact  that  the  poles  at  the 
Intersection  of  the  streets  where  the  acd- 
A&xt  Is  alleced  to  have  occurred  belonged  to 
the  dtfendant  company,  Coghill,  wbo  was 
agoit  and  representative  of  the  company, 
admitted  to  the  plaintiff,  in  a  conversation 
subsequent  to  the  accident  that  the  party 
employed  In  the  arrangement  of  tbe  glass 
Insulators  was  a  servant  of  the  defendant 
c<»npany."  Upon  this  Instruction,  special- 
ly calling  the  attention  of  the  Jury  to  the 
declarations  of  Ooghlll,  telling  them  that 
OoshiU  'Admitted  •  •  •  that  the  party 
employed  •  •  •  was  a  servant  oC  the  de- 
fendant company,"  we  cannot  say  that  the 
declarations  of  CoghUl  did  not  Influence  the 
verdict  of  tbe  Jury.  Indeed,  we  think  It 
most  probable  they  ffid. 

We  considered  the  question  of  removal 
because,  upon  awarding  a  new  trial,  that 
question  would  be  the  flrst  to  present  itself, 
and  therefore  should  be  disposed  of. 

There  Is  error,  and  the  defendant  is  ot- 
tltied  to  a  new  trial. 


(ilt  N.  a  966) 
BUTE  T.  ABERDEEN  A  W.  E.  R.  CO. 
(Supreme  Court  of  North  Carolina.   March  2^ 
1895.) 

B&IUtOAD  COMPASIT— LUBIITTT  rOR  FlRB— BlOW- 

uro  OP  Sparks— Instrdctions—Chak- 

AOTBR  OW  triND. 

la  au  action  for  a  fire  started  by  sparks 

from  an  engine,  it  is  error  to  iastmct  twit  if 
the  wind  cauaing  the  escape  of  sparks  from  de- 
fendant's engine  was  "nnnBual  and  eztraor- 
dinary,"  and  If,  bnt  for  tne  "unasnal  and  ex- 
traordinary" diaracter  of  the  wind,  the  sparka 
would  not  have  escaped,  and  commiuiicatea  tbe 
fire  to  plaintiff's  premlBea.  dafendant  la  not  Ua- 
hlOt  without  explaining  the  meaning  i^  tiie  words 
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"onaBual  and  extraordinary,"  bo  as  to  present  to 
the  jury  the  question  whether  the  wind  could 
have  been  reasonably  expected  at  that  season  in 
that  section  of  the  country,  the  witn^es  having 
described  the  wind  In  geoeral  terms  as  "hard, 
"nnnsual,"  and  "exttnordiiiary." 

Appeal  from  superior  court,  Moore  county; 
Brown,  Judge. 

Action  by  Daniel  Blue  against  the  Aber- 
deen &  "West  End  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

J.  W.  Hinsdale  and  MacRae  &  Day,  for 
appellant  Black  &  Adams,  W.  O.  Douglass, 
and  Shaw  &  Scales,  for  appellee;. 

MONTOOMEUT,  .J.  The  plalntier,  in-  bla 
complaint,  claliuB  damages  against  the  de- 
fendant fOT  negligently  permitting  fire  to  be 
commanicated  from  Its  engines  or  pn^rty 
to  the  lands  adjoining  its  railroad  and  right 
fit  way,  by  which  said  fire,  and  the  spread 
and  the  extension  thereof,  the  plaintifl'B 
pr^per^  was  iesbnyeA  and  damaged.  It 
appears  from  the  case  on  appeal  that  the 
plaintUF  admitted  on  the  trial  that  the  ea- 
glue  of  the  defradant  comjnny  was  In  good 
condition,  and  bad  a  propcar  qmrk  anreater, 
and  that  the  only  claim  of  negligence  made 
by  tJie  plaintiff  was  upon  the  ground  of  rob- 
blsb  on  the  right  of  way,  or  opw  or  near 
the  roadbed,  to  which  fire  waa  oommmilcat> 
ed.  From  Uieae  admUniona  it  would  seem 
that  It  waa  only  necessary  to  have  submit- 
ted that  phase  of  the  case  to  the  jury.  Upon 
Uils  view,  his  honor  charged  "that  if  the 
jury  find  from  the  eridoice  that  the  defend- 
ant company  pmnitted  dead  grass  and 
straw,  dried-up  leares,  and  an  accnmulation 
of  combustible  matter  to  exist  on  Its  right 
of  way,  so  near  the  track  as  to  catch  flre 
from  the  engine,  and  It.  did  catch  from  the 
engine,  and  the  fire  spiead  across  the  Isnda 
of  another  person  to  plalntifTs  lands,  de> 
f  endant  company  would  be  liable  to  plaintiil 
for  damages  sustained.  There  is  no  evi- 
dence of  contrlbntmry  negligence  upon  the 
part  of  plalntiCF."  There  Is  no  error  here, 
and  no  exception  made  by  the  defendant 
But  the  court,  at  the  request  of  the  de- 
fendajst,  made  the  following  special  charge: 
"Tliat  the  defendant  could  only  be  required 
to  proTide  against  usual  and  ordinary  weath- 
er, and  if  the  Jury  should  find  that  the  wind 
wl^h  caused  the  escape  of  the  sparks  and 
flre  was  unusual  and  extraordinary,  and  but 
for  the  unusual  and  extraordinary  character 
of  the  wind  the  s^nrks  and  flre  would  not 
have  escaped  from  defendant's  engine,  and 
would  not  luiTe  been  communicated  to  plain- 
tiff's premises,  the  defendant  would  not  be 
gvHty  of  n^l^ence.  and  plaintiff  could  not 
recover."  This  Instruction  must  have  been 
filTcu  to  cover  another  view  presented  to  the 
juiy;  that  Is,  that  the  fire  might  have  been 
communicated  directly  to  the  plaintlCF's  lands 
from  sparks  and  fire  blown  from  the  defend- 
«<it>  engine.  ^ 


PlaintUC  excepted  to  the  special  taistme- 
tton,  and  this  raises  the  only  pcriut  fbr  decl- 
simi  here;  While  this  Instmotion  aeons  to 
be  unnecessary  to  have  been  given  upon  the 
case  first  in^sented,  yet,  after  It  was  mad^ 
it  may  have  influenced  the  Jury,  and  havv 
diverted  their  attention  from  the  very  plain 
cliarga  theretofore  made  by  bis  honor.  As 
to  the  nature  and  kind  of  the  winds,  the  tes- 
timony waa  variable  and  ccmflictlng.  Some 
of  the  witnesses  described  It  In  such  general 
terms  as  "wifid  Mowing  in  gusts,  hard  wind, 
blowing  hard,  wind  blowing  very  hard,  very 
windy,  unusnal  wind,  umisually  and  extnunv 
dlnailly  windy.**  As  t&  the  witnesses  who 
testified  to  parttcnlars^  some  said:  "Wind 
would  have  I^own  hat  fif^  yards,  sparin 
furthw."  "Sparks  from  stack  would  have 
blown  fifty  or  ssventT-flTe  yards."  "Wind 
would  have  blown  sparks  one  hundred  or 
two  hundred  yards."  We  fldnk  the  enep- 
tlon  is  well  taken.  The  Instruction  is  an 
right  so  far  aa  it  goes,  but  the  language  used 
is  too  generaL  It  oimtalns  no  explanation 
to  the  Jury  as  to  the  manner  ia  which  they 
were  asked  to  consider  tlie  testimony,  wheco' 
er  by  comparison  with  other  winds  in  the 
same  climate  <tf  other  seasons  of  the  year, 
or  whether  to  be  taken  In  connection  with 
that  testimony  which  went  into  the  partic- 
ulars of  the  wind  or  to  be  c<»sldered  as  In- 
dependent  piwrf.  The  words  **nnusaal  and 
extraordinaiy,"  as  In  common  uae.  very 
en  are  ezaggentions  et  speedi.  and  In 
many  cases.  If  propeAj  Inquired  into  and 
explaliwd,  would  be  found  not  to  be  aymmy- 
mons  with  "unnatural  and  unexpected." 
And,  fnrth^.  the  testbnmy  In  Its  particulars 
does  not  disclose  any  unnatnnl  or  nnexpect> 
ed  wind.  We  thtek  that  Ids  honor  sltould 
have  so  explained  the  meaning  of  the  worda 
"nnmual  and  etztraordinary,"  In  conjonctlMi 
with  the  particular  testimooy  offered,  aa  to 
have  presaited  the  question  whether  or  not 
this  wind  could  reasonably  have  been  anthd- 
pated  and  expected  by  the  defendants  in  the 
climate  and  season  and  sectkm  of  country. 
In  Bmray  v.  Ballroad  Ga,  1Q2  N.  OL  226,  9 
S.  E.  130,  the  judge  below  Instructed  the  Jni7 
upon  the  question  ot  negligence  that  "it  was 
the  duty  of  defendant  to  have  constructed 
Its  -culvert  ao  it  would  cany  elt  the  atraam 
under  all  ordinary  fdrcmnstanees  and  the 
usual  course  of  aature^  even  to  Uae  extent  of 
such  heavy  ralna  as  are  ordlsarQy  eqieeted. 
*  *  *  If  -  the  dtfeodant  so  constructed  the 
colTwt  that  It  was  not  sufficient  to  carry  oH 
the  water  of  the  stream  under  ordinary  dr* 
cumstanees  (and  by.  iwdinory  circumstances 
is  meant  the  usual  rainfall),  even  if  such 
heavy  rains  are  occasional«  and,  by  r^ascm 
of  an  insuffldrat  culvwt,  the  plainUffs  land 
waa  overflowed,  the  answer  to  the  first  Issue 
[Has  the  defendant  negligently  ponded  wa- 
ter bock  upon  the  phdnttfifs  land?]  should 
bet  '^es,'  unlera  the  defendant  had  acquired 
the  right  to  pond  water  on  the  plaintiff's 
land,"  Justloei^Avery,-  la  deUveripg  the  opIa> 
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loo,  tn  sturtBlntnff  tbm  ruUnx  of  the  trial 
judge,  went  mx  to  say:  "HIb  honor.  In  addi- 
tion to  the  lanffiiftse  quoted  from  bis  charge, 
told  the  joiT  that  the  defendant  was  'not 
n^Ugent  if  the  overflow  was  the  result 
of  extraordinary  and  nnnanal  rainfall.'  "  It  Is 
not  to  be  infored,  however,  that  the  addl- 
tltmal  words  "extraordinary  and  onusnal" 
alone  would  hare  been  a  aufflclrat  charge  to 
the  Jury  on  the  question  of  negligence. 
There  was  error  In  the  Instruction  glren, 
and  there  must  be  a  new  trial. 


(lis  H.  C.  BSD) 

SPBINGBR  et  aL  T.  OOLWKLU 
(Sopcwu  Gout  «f  North  OaroHna.    Maxdi  28, 

1895.) 

Aanainnire  or  BinnsraAD— Itums  in  Dimmnn 
CoDNTiw— Rmm  or  BxaotmoK  Draroa. 
Where  the  Tahie  of  a  homeetead  asBlgoed 
to  a  jodgment  debtor.  coasiBting  of  all  his  land 
In  tlio  coanty  of  his  residence,  is  Teas  than  $1,000, 
as  allowed  by  ConHt.  art  10,  i  2,  his  failure  to 
file  exceptions  to  each  assignment  does  not  eetop 
hiui,  upon  the  levy  of  execution  under  the  same 
JtulKmcQt  on  his  land  in  another  coanty,  from 
claiming  an  additional  assignment  of  such  laud, 
in  order  to  make  his  whole  exemption  $1,000. 

Appeal  from  superior  court,  Sampson  coun- 
ty; Hoke,  Judge. 

Action  by  William  B.  Springer  &  Co. 
against  D.  F.  Colwell.  Judgment  was  ren- 
dered for  plaintiffs,  and  land  tn  which  de- 
fendant claimed  a  homestead  exemption  was 
sold  thereunder.  From  a  judgment  thereaft* 
er  rendered  allowing  defendant's  claim  of  ex- 
emption, plaintiffs  appeal.  Affirmed. 

PlalnUOFs  obtained  a  judgment  against  de- 
fendant, upon  which  execution  was  duly  la- 
sued  to  the  sheriff  of  Sampson  county,  under 
which  was  assigned  to  defendant,  aa  real-ee- 
tate  exemption,  land  of  the  value  of  $625, 
including  the  lands  on  which  the  defendant 
then  resided.  Execution  was  also  Issued  np- 
on  the  judgment  to  the  sheriff  of  Duplin 
county,  upon  which  was  Indorsed  the  fact 
that  homestead  returns  had  been  filed  under 
an  execution  In  Sampson  county.  Defendant 
filed  a  transcript  of  the  homestead  returns 
with  the  clerk  of  the  superior  court  of  Duplin 
county,  and  had  bim  deliver  a  copy  to  the 
sheriff  of  Dnplln  county,  and  demanded  an 
assignment  by  this  sheriff,  out  of  his  lands 
In  that  county,  of  a  quantity  snfflcirat  in 
value  to  make,  with  the  $<120  worth  assigned 
In  Sampson  county,  $1,000  worth;  which  the 
sheriff  declined  to  do,  bat  sold  the  land  to 
plalntllta,  and  made  a  deed  therefw  to  them. 

A.  D.  Ward,  for  appellees. 

MONTGOMERT,  J.  Except  for  sale  toe 
taxes  and  for  paymoit  of  obHsaUona  for  the 
pnrebase  of  the  premises,  every  homestead 
owned  and  occnpled  Iqr  any  re^dent  of  this 
state,  and  not  exceeding  the  value  of  |1,00^ 
shall  be  exempt  from  sale  nndor  execntlon  or 
other  final  process  obtained  on  any  debt. 
Const  art  10,  I  2.  Section  619  of  the  Code 
provides  that*  If  the  judgment  debtor  enti- 


tled to  homestead  shall  be  dlseatLsfled  with 
the  valuation  and  allotment  of  the  apinraJs- 
ers,  he.  within  10  days  thereafter  and  before 
sale  under  execution  of  the  uccess,  may  notl- 
ty  the  adverse  party  and  the  sheriff  having 
the  execution  In  lund.  and  **flle  with  the 
dark  of  the  superiw  court  of  the  county 
whm  the  said  allotment  shall  be  made  a 
transcript  of  the  return  of  the  appraisers; 
•  •  •  and  thereupon  the  said  dwk  shall 
put  the  same  on  the  dvll  Issue  docket  of  said 
superior  court  for  trial  at  the  next  term 
tha*eof  as  other  dvll  acttons."  It  was  de- 
cided by  ttiis  court  In  the  case  of  Whitehead 
V.  Sptvey,  lOB  N.  a  06k  9  8.  E.  S19;  that  an  al- 
lotment of  homestead  to  the  debtor  of  lands 
of  value  less  than  $1,000,  regular  in  form  and 
unobjected  to  witUn  the  time  allowed  by  law, 
was  an  estoppd  of  the  debtor  from  dalmlng 
any  additional  allotment  in  other  lands 
which  he  had  at  the  time  of  the  allotment 
That  opinion  followed  In  the  line  of  Burton  v. 
Spiers.  fiT  N.  a  87,  and  Spoon  v.  Reld,  78  N. 
G.  244.  In  all  ftf  these  casee,  however,  the 
several  judgment  debtfws  at  the  time  of  the 
allotment  owned  no  Umda  outside  of  the 
countiea  in  Which  they  resided.  In  the  case 
before  ns  the  defendant  owned  land  in  Samp- 
son conntar.  where  be  resided,  valued  by  the 
appraises  at  4625,  and  he  also  owned  other 
land  In  Dnplln  county. 

Now,  the  question  Is,  does  the  law  applied 
to  the  facts  In  Whltdiead  v.  Splv^  fit  the 
facts  of  the  present  caaet  We  do  not  think 
that  it  does.  Neither  the  sheriff  nor  the  ap- 
pnlsers  had  the  right  to  go.  oat  of  Sampson 
Into  Duplin  county,  to  allot  to  the  defendant 
any  part  of  hla  hraoestead  in  lands  sltnated 
in  the  lattra-  eountr.  and  thegr  gave  him  all 
the  real  estate  he  owned  in  Sampsm  county. 
What,  then,  did  he  have  to  object  to,  except 
to  the  oTOTvaluatlcai  of  the  land,  about  which 
be  made  no  quMtitm?  Then,  too,  what  wooU 
the  objectitm  have  amounted  to  If  he  had 
made  It?  Suppose  he  had  objected  that  the 
sheriff  and  appraisers  did  not  go  btto  DupUn, 
and  allot  to  him  the  balance  of  his  homestead 
in  lands  belonging  to  him  In  that  county, 
would  not  the  objection  have  been  a  vain 
thing,  seeing  that  they  had  no  power  to  do 
so? 

But  there  Is  another  Tiew  which  is  cwclu- 
slve  of  the  matter.  -  If  the  defendant,  as  the 
plalntlflto  contend,  was  required  to  make 
some  sort  of  exception  <x  statement,  and  give 
notice  of  It  to  the  adverse  i>arty  and  to  thie 
sheriff,  to  the  effect  that  he  had  other  lands 
in  Duplin  coauly  which  he  wished  to  have 
allotted  to  him  to  complete  his  tuHuestead, 
and  the  clerk  of  the  superior  court  had  put 
the  same  on  the  dvU  docket  of  the  superior 
court  for  trial  at  the  next  term,  the  defend- 
ant would  have  been  met  by  the  objection  of 
wrong  v«^ue.  Section  00  of  the  Code  de- 
clares that  actions  for  the  recoreiy  of  real 
property,  or  of  any  estate  or  luterat  In  It 
or  for  the  detennlnatltMi  in  any  form  of  such 
ri^t  or  interest,  and  tot  Injuries  to  real 
property,  must  be  tried  In  the  county  where 
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tbe  real  estate  1b  situated.  The  defendant, 
It  seems,  took  the  precaution  to  have  a  copy 
of  the  bomestead  proceedings,  under  the  cer- 
tificate and  seal  of  the  clerk  of  the  superior 
court  of  Sampson,  filed  with  the  clerk  of  the 
superior  court  of  DupHn.  and  had  also  a  copy 
served  on  the  sheriff  of  tbe  last-named  coun- 
ty, before  he  made  tbe  sale,  accompanying 
tbe  service  of  tbe  paper  on  the  sheriff  with 
tbe  request  to  bare  allotted  to  him  enough 
of  his  lands  In  Duplin  county  to  make  up  the 
fall  amount  of  his  bomestead.  There  Is  no 
oror  in  tbe  Judgment  of  tbe  court  below,  and 
the  same  is  affirmed. 


(US  N.  C.  147) 

JARVIS  T.  TANDERFORD  et  al. 
(Siqnreme  Court  of  North  Carolina.    March  26, 

lS9o.) 

Pbsbdiiftions— Etidbkcb — Haxdwritixo  Dbcla- 

RAT10S8  AGA1N8T  TlTLK, 

1.  The  fact  that  one  was  a  clerk  of  court  St 
a  certain  date  does  not  create  a  presumption  that 
he  bdd  the  office  before  that  time. 

2.  A  witness,  not  an  expert,  who  never  saw 
a  certain  person  write,  and  never  corresponded 
with  him,  IS  not  competent  to  testify  as  to  tliat 
pwion's  handwritlDg. 

3.  A  declaration  against  title,  made  by  a 
mortgagor  after  the  execution  of  the  mortgage, 
is  not  competent  evidence  against  one  claiming 
under  the  mortgagee  In  an  action  by  faim  to  re- 
cover the  mortgaged  premises. 

A^Mal  from  superior  court,  Pitt  county; 
Bynum,  Judge. 

Actloa  by  T.  J.  Jatrls  against  J.  H.  Vander- 
ford  and  others.  From  a  judgment  for 
plaintur.  d«Cendant8  appeal.  Affirmed. 

Plaintiff  claims  tbe  land  in  suit  under  a 
mortgage  given  W.  H.  Burnett  to  one  F. 
Q.  Jam«B,  while  defendants  claim  aa  beirs 
of  Burnett's  grantor. 

Jas.  EL  Moore,  for  appellants.  Shepherd 
&  Bnsbee,  for  appellee^ 

FUBCHES.  J.  This  Is  an  action  tor  the 
possession  of  land.  In  which  there  was  a 
verdict  and  judgment  for  plaintiff,  and  de- 
fendants appealed.  The  record  presents  but 
two  exceptions:  First,  the  exclusion  of  the 
evidence  as  to  the  handwriting  of  Alexander 
Evans;  second,  the  refusal  to  permit  defend- 
ants to  put  In  evidence  a  paper  writing  pur- 
porting to  be  a  copy  of  the  will  of  David 
Averett.  We  do  not  think  either  one  of 
these  exceptions  can  be  sustained.  It  was 
dot  shown  that  Alexander  Evans  was  clerk, 
or  that  Richard  Evans  was  deputy  clerk, 
of  the  court  of  pleas  and  quarter  sessions  in 
1808.  And,  altnough  there  was  evidence 
tending  to  show  that  Alexander  Evans  was 
clerk,  and  Richard  Evans  was  deputy  clerk. 
In  1818,  this  did  not  create  a  presumption 
that  they  were  such  officers  in  1808, 10  years 
before  that  time.  Lawson,  Pres.  Ev.  p.  190. 
But  the  paper  produced  purported  to  have 
been  signed  by  "Richard  Evans,  assistant 
cleric,"  and  not  by  Alexander  Evans;  and 
why  it  was  that  defendants  wanted  to  offer 


evidence  to  prove  the  handwriting  off  Alex- 
ander E>7ans,  we  do  not  exactly  see.  But, 
be  that  as  it  may,  we  think  the  evidence 
offered  was  clearly  incompetent.  Tbe  wit- 
nesses <rfCered  had  never  seen  Alexander 
Evans  write,  had  never  had  any  buslnees 
correspondence  with  him,  but  "that  he  bad 
seen  some  old  papers  at  home,  which  were 
signed  by  Alexander  Evans,  clerk,— one  an 
order  of  sale.  I  don't  know  that  he  was 
clerk,  or  that  he  signed  tbem.  Don't  re- 
member tbe  dates.  They  are  very  old  pa- 
pers, and  very  much  worn.  I  have  seen 
some  handwriting  said  to  be  Alexander 
Evans*.  Dmt  know  it  myself."  Defend- 
ants proposed  to  hand  to  the  witness  tbe  pa- 
per writing  "A,"  and  ask  him  If  the  signa- 
ture of  AlezandOT  Brans  is  io  tbe  same 
handwriting  be  has  at  home,  and  if  it  Is  the 
same  be  has  seen,  and  wliieh  was  said  to 
be  the  bandwrltittg  <tf  Alexander  Evans. 
As  tbe  witness  bad  never  seen  Alexander 
Evans  write,  and  bad  not  had  any  core- 
spondence  with  bim,  tbe  only  way  he  coald 
tesUfy  was  as  an  expert  And  It  aeems 
clear  to  us  that  he  bad  not  onaUfled  blmaeif 
to  do  tlila,  even  by  a  comparison  of  hand- 
writings. But  he  liad  no  atandud  to  ctnn- 
pare  this  paper  with.  Tbe  papers  he  had 
at  home  were  not  admitted  to  be  la  tbe 
bandwriting  of  Alexandw  Enuu,  nor  did 
they  appear  In  tbe  case,  or  In  any  other 
way.  so  88  to  estop  the  plaintiff.  Tuiutall  r. 
Cobb.  109  N.  C.  316,  14  S.  B.  28;  St&te  v. 
Allen,  1  Hawks,  6.  This  disposes  of  de- 
fendants* first  exception,  and  also  of  tbe 
second  exception,  so  far  as  we  can  see,  as  it 
could  not  be  introduced  as  a  certified  copy 
under  tbe  statute  (Code,  1 1342);  nor  can  it 
be  Introduced  as  color  of  title,  as  on  an- 
cient document  as  an  unr^stered  deed 
could  be.  Brown  v.  Brown,  106  N.  a  451, 
11  S.  E.  647;  Davis  v.  HIggins.  91  N.  a 
382.  And,  although  there  was  evidence 
tending  to  show  that  Burnett  tbrongb  whom 
plaintiff  derives  his  title,  at  some  time  said 
that  "A"  was  a  copy  of  David  Averett'a  will, 
that  would  not  make  It  competent  evidence 
against  the  plaintiff;  and  certainly  not  on- 
less  it  was  shown  that  it  was  made  before 
he  mortgaged  to  Jam^  Headen  v.  Wom- 
nck.  88  N.  a  468.  There  Is  no  error,  and 
the  Judgment  Is  affirmed. 


(lis  N.  C.  til) 

PRETZFELDER  et  al.  v.  MEBCHANT8* 

INS.  CO.  et  al. 
(Snpreme  Court  of  North  Carolina.    March  2G. 
1895.) 

JOIKUBH  OV  ACTIOXB  — Sum  lOAINSr  IXSURAXCB 
CoMPATTian— AHBITIUTORS— EVTBOT  OP 

Paildri  to  Aorrb. 
1.  Under  Code,  i  267.  providing  that  several 
causes  of  action  arising  out  of  contract  may  be 
united  in  one  complaint  when  they  affect  all  pftr- 
dos  to  the  action,  and  do  not  require  different 
places  of  Irial,  where  a  person  was  Insured  iu 
several  companies,  and  each  policy  limited  the 
amount  of  bia  recovery  thereunder  to  the  propor- 
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tion  of  the  loea  whldi  the  poller  Bhould  bear  to  | 
the  total  insurance,  it  was  proper,  in  an  action 
to  recover  for  a  loss,  to  nuike  eadi  company  a 
party  defendant. 

2.  Where  arbitrator!  appointed  to  detnv 
mine  the  loss  under  a  policy  of  fire  insarance  fail 
to  agree,  and  the  partiea  canaot  a^ee  on  other 
arbitrators,  the  Intrared  may  sue  on  the  pc^icy. 

Appeal  from  Bui>erior  court,  OoUford  coun- 
ty; Hoke,  Judge. 

Action  by  M.  Pretst^der  &  Oo.  against  the 
Merchants*  Insurance  Company  and  others 
upon  policies  of  fire  insurance.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. , 

MacBae  &  Day  and  J.  W.  Hinsdale,  for  ap- 
pellants. DlUard  &  King  and  Jaa.  Ifl.  Boyd, 
for  appellees. 

CLARK.  J.  The  plaintiff  was  Insured  In 
sereral  companies,  the  contract  with  each 
containing  the  provledon  that  the  platntift's 
right  of  recovery  against  each  was  limited 
to  the  proportion  of  the  loss  wLtlcb  the 
amonnt  named  in  the  policy  of  each  com- 
pany should  bear  to  the  whole  amount  In- 
sured. It  la  not  only  no  misjoinder,  but  es- 
sentially pn^r.that  all  thecompanles  should 
be  made  parties  defendant  If  each  com- 
pany should  be  sued  separately,  not  only 
would  the  same  propositions  of  law  arise 
and  the  same  CTldence  be  gone  over  In  five 
different  actions,  at  an  expense  of  tire  times 
the  amonnt  of  court  costs,  and  much  need- 
less consumption  of  the  time  of  the  courts, 
but.  as  the  trial  would  be  before  five  dlflfer- 
ent  Juries,  the  loss  might  be  assessed  at  live 
different  amounts.  Tha-e  is  no  method  to 
gauge  accurately  the  pro  rata  loss  of  each 
company  so  readily  as  by  one  verdict  and 
one  apportionment,  according  to  the  varying 
amount  of  risk  tak«i  by  eacb  company.  By 
their  stlpQlatlott  to  apportion  the  loss,  the 
compantea  have^  to  that  extent  at  least,  made 
the  five  policies  one  contract,  the  amount  of 
damages  accmlng  upon  which  should  be  as- 
sessed and  apporUoned  In  one  Joint  action. 
Adams,  Eq.  200;  1  Pom.  Eq.  Jnr.  8§  245,  274; 
Black  T.  Shreeve,  7  N.  J.  Kq.  410,  45U.  The 
verdict  necessarily  "affects  all  parties  to  the 
action."  The  Joinder  Is  therefore  within  the 
purview  of  Code,  i  207.1  Uamlln  v.  Tucker, 
72  N.  C.  502;  Young  t.  Young,  81  N.  0.  W; 
Heggle  T.  Hill.  95  N.  C  303.  Where  there  Is 
a  misjoinder  of  causes  of  action,  the  court 
may  allow  the  action  to  be  divided  (Code,  I 
272;  Hodges  v.  Railroad  Co..  105  N.  0.  170. 
10  S.  E.  917),  or,  whore  there  Is  a  misjoinder 
of  parties,  the  court  In  Its  discretion  can  do 
the  same  (Code,  i  407;  Bryan  t.  Splvey,  luo 
a  95,  11  S.  B.  510;  but  here  there  Is  nei- 
ther misjoinder  of  parties  nor  of  causes  of 
action. 

The  arbitrators  wore  appointed,  but  dls- 


1  Code,  S  207,  provides  that  several  canses  of 
acti<in  may  be  united  in  the  same  complaint 
when  they  all  arise  out  of  contract,  express  or 
implied,  and  affect  oil  the  parties  to  the  action, 
and  do  not  require  different  places  of  triaL 


agreed  and  refused  te  go  on,  and  flnaiiy 

broke  up  without  making  an  awoid.  Subse- 
quent attempts  to  agree  upcm  anothw  board 
failed.  The  parties  were  thus  related  to 
their  legal  rights,  and  the  action  can  be  main- 
tained. Bzaddy  T.  Insurance  Ca.  115  N.  C. 
S54k  20  S.  B.  477.  Indeed,  as  Intimated  In 
tbat  eaaa,  we  think  the  pn^  rule  Is  laid 
down  In  Insurance  Ca  t.  Hocking,  lis  i?tL. 
St  416^  8  AtL  686k  tbat  where  the  arbitrators, 
or  a  maijtaAtj  of  them,  fail  to  agree  upon  an 
award,  the  plaintiff  (unless  he  Is  itiiown  to 
have  acted,  in  bad  taltb  In  selectSng  his  ar- 
bitrator) is  not  compelled  to  snbrnit  to  an- 
other arbltratlui  and  anotiier  dela^t  but  may 
fmhwftta  bring  his  action  la  the  oomtB.  tio 
error. 


dU  N.  c.  m) 
OAMPBBtXi  V.  MORRISON  et  aL 
(Saproae  Ooort  of  Nortii  OatoUna.   Mandi  26. 
1895.) 

Ejbctmbmt— BviDsaos— Instkttohows. 

1.  Plaintiff  In  an  action  to  recover  land  Is 
not  precluded  from  introducing  in  evidence  a 
deed  nnder  which  be  clalma  title  by  the  fact 
that  the  calls  therein  covering  the  locus  in  quo, 
as  atle^  by  him,  do  not  correspond  with  those 
of  the  copy  of  a  grant  from  the  state  previotuly 
introducM  in  evidence  by  him. 

2.  Where  plaintiff's  deed  covers  the  land  In 
question,  bat  a  grant  previonaly  introduced  does 
not  cover  Bcdi  land,  and  defendant's  evidence 
is  to  the  effect  tbat  plaintiff's  deed  originally 
corresponded  with  the  grant,  and  also  tends  to 
establish  adverse  possesBion,  a  charge  that.  If  a 
certain  point  on  the  plat  was  the  comer  of  plain- 
tiff's grant,  he  has  located  Ua  land,  disregarding 
the  omer  matters  in  qneation,  is  erroneous. 

AM>eal  from  superior  court,  Moore  ooonty; 
Winston,  Judge. 

ActlcHi  by  Alexander  Campbell  agtdnst  B. 
M.  Morrison  and  others  for  possession  of  land. 
From  a  verdict  and  Judgment  for  plaintiff,  de- 
fendants ^ipeaL  Reversed,  and  new  trial  or^ 
dered. 

Black  &  Adams,  W.  G.  Douglass,  and  Shaw 
&  Scales,  for  appellants.  W.  E.  Murchlson. 
for  appelle& 

FURCHES,  J.  Plaintiff,  for  the  purpose  or 
maklnc  out  his  title.  Introduced  a  copy  of  a 
grant  from  the  state  to  Malcom  Gilchrist, 
bearing  date  the  18th  of  December,  1797,  and 
then  offered  a  deed  from  Malcom  Gilchrist 
to  Daniel  Campbell,  the  calls  of  the  deed  cov- 
ering the  locus  in  quo,  as  plaintiff  alleged, 
while  it  seems  the  copy  of  the  grant  did  not 
Defendant  objected  to  the  introduction  of  this 
deed  for  the  reason,  as  tbey  alleged,  that 
plaintiff  had  Introduced  the  grant,  and  was 
bound  by  that  The  court  overruled  this  ob- 
jection, and  defendants  excepted. 

We  do  not  see  any  grounds  upon  which  this 
exception  can  be  sustained.  This  is  too  clear 
to  admit  of  argument  Bnt  llie  courses  ana 
distances  In  the  gnnt  from  the  state  to  Mal- 
com Gilchrist,  taklug  the  point  A  on  the  map 
as  the  proper  beginning  comer  (and  this  was 
admitted  by  botb  slde«),  does  not  seem  to  cov- 
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w  flie  locus  tn  qno,  while  It  seems  that  the 
ealls  In  the  deed  from  Malcom  GUchrlet  to 
Daniel  Campbell  do,  If  the  surrey  is  correct. 
But  defendants  offered  evidence  tending  to 
show— «Dd  which.  BO  far  as  we  can  see  from 
thecaae  presented  by  the  record,  was  uncontra- 
dicted—that  this  deed  origtnally  contained  the 
some  cans  as  the  grant  to  Maicom  Gilchrist 
Defendants  also  (tf^ered  a  deed  from  Dimcan 
Bole  to  MottIs  Morrison,  a  deed  from  Morris 
Morrison  to  Allen  B.  Morrison,  dated  IStb  of 
July,  1843,  and  a  deed  from  Allen  B.  MorriMAi 
to  defendants  for  100  acres  of  land,  which  de- 
fendants contend  corers  the  locns  in  quo,  and 
which,  according  to  the  sorrey  and  i^ot,  does 
cover  the  land  In  dispute.  Deftrndants  also 
offered  evidence  tending  to  show  that  defend- 
ants had  been  In  the  actual  possession  of  the 
locus  in  quo  ever  since  1872,  and  that  this  ac- 
tion waa  not  commenced  until  the  28th  day 
of  July,  1800.  Upon  the  evidence  the  judge 
charged  '^at  if  the  potait  at  A  on  the  plat 
was  the  beginning  corner  of  the  plaintiff's 
grant,  or  the  copy  of  the  grant  and  of  his  deed, 
then  the  phtlntlfl  had  located  his  land";  to 
which  diarge  the  defendants  excepted.  We 
think  there  was  eiror  tn  this  charge  which  en- 
titles the  defendants  to  a  new  triaL  The  rest 
of  the  Judge's  charge  la  not  given,  and  there- 
fore we  can  see  nothing  to  correct  this  aror, 
if  there  was  anything  in  tlie  dmt^  to  cor- 
rect it,  and  therefore  pass  npon  it  as  it  ap- 
pears from  the  record  which  was  sent  In  an- 
swer to  a  writ  of  certiorari  issued  from  this 
court  It  seenu  to  us  from  this  recOTd  that 
there  are  several  questions  presented  which 
should  have  been  submitted  to  the  jury  under 
proper  Instructions  from  the  court,  such  as  the 
location  of  the  grant  and  deeds,  the  question 
as  to  the  alteratitm  of  calls  In  the  deed  from 
Qilctarist  to  Daniel  Morrison,  the  location  of 
defendante'  deed,  and  the  question  of  actual 
possession  of  the  locus  In  quo  by  the  defmd- 
ants  undo*  their  deeds.  There  IB  oror.  and  a 
new  trial  is  ordered. 


(U«  H.  C.  962) 

GRADT  V.  RICHMOND  &  D.  R.  CO. 
(Supreme  Court  of  North  Carolina.    March  20, 
1805.) 

SUHMO:t9— SbRTICB  OTt  UECEIVan— Ambndmbkt 

OP  Return. 

1.  A  valid  service  of  Bummona  upon  a  rail- 
road company  in  the  hands  of  receivers  may  be 
made  upon  a  local  agent  of  the  recelverB. 

2.  A  retorn  of  service  of  Bnmmona  which 
w&a  made  upon  a  local  sgent  of  a  ntilroad  com- 
pany in  the  bande  of  receivers,  reciting  tlmt  it 
WR8  Berv«d  by  delivering  a  copy  to  a  person 
named  "agent  of  the  defendants  Co."  may  be 
amended  by  striking  ont  the  word  "Co." 

Appeal  from  superior  court  Duplin  coun- 
ty; Hoke,  Judge. 

Action  by  L.  V.  Grady  against  the  Rich- 
mond &  Danville  Railroad  Company.  From 
a  judgment  for  plalntlfl,  defendant  appeals. 
Affirmed. 

The  Rummons  was  issued  against  the  Rich- 
mond &  Danville  Railroad  Company  and 


Samuel  Spencer,  F.  W.  Bnidekoper,  and 
Reuben  Foster,  receivers,  who  were  then  In 
charge  of  Its  property,  returnable  to  Dui>lin 
superior  court  on  the  first  Monday  In  Au- 
gust 1894  (August  6tb),  and  was  served  23d 
May,  1804,  by  the  sheriff  of  Wayue  county, 
who  delivered  a  copy  of  It  to  C  M.  lAvIster, 
who  was  "the  local  agent  employed  In 
charge  of  the  freight  office  at  Qoldsboro, 
collecting  freight  charges,"  etc.  The  sheriff 
returned  the  summons  Indorsed,  "Served  by 
delivering  a  copy  of  this  summons  to  C.  M. 
Levlfiter,  agent  of  the  defendants  Co.**  At 
the  August  term  judgment  by  default  and 
Inquiry  was  taken,  and  at  December  t«m 
a  Jury  was  Impaneled,  and  final  judgment 
entered.  At  Februuy  term,  1896,  the  de- 
fendants, upon  notice  dated  8d  January, 
1885,  moved  to  set  aside  the  said  Ji^igments, 
because  they  are  "Irregular  and  vnid,  and 
altered  without  any  awvlce  of  process  upon 
the  defendants  above  named,  or  any  of 
them."  His  honor  found  as  facts  that  Le- 
vlster.  at  the  date  of  the  service  of  the  sum- 
mons, Kiay  23,  1894,  was  the  a^nt  of  the 
receivers,  then  operating  the  railroad,  and 
that  the  copy  of  the  sommfma  was  deUvned 
to  him  OB  each  agent  He  permitted  Oie 
sheriff  to  amoid  hla  return  by  atrlkliie  ont 
tiie  word  **Go.,"  so  that  the  return  stands 
"S«Ted  on  O.  M.  Levlster,  agoit  of  the  de- 
fendants.** He  held  that  the  Judgment  was 
valid,  and  refused  defendant  leave  to  Ale 
an  answer.   Defoidant  appealed. 

F.  H.  Busbee,  tor  ajnttiOant    A.  D.  Ward, 

for  appellee. 

CLARK,  J.  The  power  of  the  court  to 
permit  the  sheriff  to  amend  his  return,  both 
before  and  after  judgment  so  as  to  make 
it  speak  the  truth,  Is  settled  beyond  dls- 
cusBlon.  Campbell  v.  Smith,  115  N.  C  498. 
20  S.  E.  723,  and  cases  cited;  Clark's  Code, 
pp.  222,  227,  498,  499.  The  amendment  "re- 
lated back  to  the  original  return,  and  has 
the  same  effect  as  if  the  amended  return 
had  been  originally  made."  Murfree,  Sher- 
iffs, §  880;  22  Am.  &  Eng.  Enc.  Law,  204; 
Freem.  Ex'nH,  358.  There  was  no  ground, 
therefore,  on  which  to  permit  an  answer  to 
be  now  filed.  The  service  upon  "the  local 
agent"  was  valid  under  the  statute.  Code. 
S  217;  Jones  v.  Insurance  Co.,  88  N.  C.  499; 
Katzensteln  v.  Railroad  Co.,  78  N.  C.  2SG: 
State  V.  \^'G8tern  N.  G.  R.  Co.,  89  N.  C.  5S4. 
"The  receivers  were  only  temporarily  ia 
charge  of  the  corporation.  In  lieu  of  the  reg- 
ular officers,  and  a  service  upon  their  local 
agent  is  a  service  upon  them.  Whether  the 
judgment  recovered  will  or  will  not  be  paid 
in  preference  to  other  llablHtles  of  the  cor- 
poration does  not  affect  this  question."  Far- 
ria  V.  Railroad  Co.,  115  N.  C.  GOO,  20  S,  E. 
1G7.  Service  upon  the  receivers  is  service 
upon  the  corporation,  as  fully  as  If  made 
upon  the  president  and  superiotendeat 
whose  duties  they  are  temporarily  dischar- 
ging, as  they  come  within  the  term  "other 
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head  of  the  corporation*  (Ood^  |  21tj,  and  a 
service  npon  their  local  agent  Is  merely  a 
substitute  for,  and  has  the  same  legal  ef- 
fect as,  service  upon  them  personally.  Oen- 
tral  Trust  Co.  t.  St  Louis.  A.  &  T.  It.  Co., 
40  Fed.  426;  Ganebln  r.  Pbelan,  6  tiolo.  83. 
The  statute  (Code,  t  200)  contalnA  no  excep- 
tion or  discrimination  which  requires  serr- 
Ice  of  summons  to  be  made,  as' to  railroad 
companies  or  their  receivers,  more  than  10 
days  before  the  term.  Here  the  service  was 
legally  and  duly  made  on  the  defendants  75 
days  before  the  next  term.  We  concur, 
therefor^  In  the  ruling  of  tlie  learned  judge 
that  the  proceedings  were  not  'irregular 
and  void,"  nor  "without  due  service  of  pro- 
cess upon  the  defendants.**  Eds  Judgment 
Is  In  all  respects  affirmed. 


(116  N.  a  B06) 

PBAROD  et  at  v.  BLWBLL  et  aL 
(Supreme  Gonrt  of  NorA  CozoUna.    March  26, 

1885.) 

BBTOW  on  APPBAIt— FlNDIKO  OT  Faots— Beqbiv^ 
Bas~RiaHT  TO  Appoihtkbht. 

1.  Where  the  supreme  court  haa  a  right  to 
review  the  findings  of  fact  of  the  lower  court,  It 
may  fiod  the  facts  if  they  are  not  found  by  the 
lower  court. 

2.  A  complaint  on  an  application  for  receiv- 
ers alleged  that  defendant  debtor  aod  other  de- 
fendants named,  all  of  whom  were  Insolvent, 
had  combined  to  defraud  the  plaintiff  oat  of  hla 
claims  against  the  debtor.  None  of  the  def^d- 
ants  except  the  debtor  depted  these  allegations. 
The  court  appointed  a  receive  for  the  debtor, 
but  refused  as  to  the  other  defendants.  HM, 
that  Bttdi  refusal  was  error. 

Appeal  from  superior  court,  Robeson  coun- 
ty; Bryan,  Judge. 

Actimi  by  Robeson  &  Co.,  Pearoe  Bros.  & 
Co.,  and  otbsrs  i^hiBt  J.  W.  Elwell  and  otli- 
ers  for  the  appointment  of  a  reeelvw.  Vrom 
a  judgment  appolnttog  a  receiver  as  to  de- 
fmdant  J.  W.  EtwcOI.  and  ref ush^  tbe  ai^ll- 
catlon  as  to  Hie  otter  defendants,  idalntUDB 
appeaL  Reversed. 

Battle  &  Mordecal  and  McNein  &  McLean, 
fOr  appellanta 

FURCHES,  J.  This  Is  an  application  for 
a  receiver,  heard  by  Bryan,  J.,  from  whose 
order  plaintiffs  appealed  to  this  court  The 
motion  was  beard  upon  plaintiffs' complaints, 
used  as  affidavits,  the  affidavit  of  W.  H.  Mll- 
l&,  and  the  answer  of  J.  W.  Elwell,  used  as 
an  affidavit  The  judge  does  not  find  the 
facts,  but  simply  rendras  his  judgment  ap- 
pointing a  receiver  as  to  Elwdl,  and  refusing 
to  appoint  a  receiver  for  the  other  defend- 
ants. If  his  homn-'  hi^  found  the  facts,  this 
court  has  the  right  to  review  his  finding 
(GoAtes  V.  Wilkes,  92  N.  C.  376);  and  It  cer- 
tainly baa  the  rlgbt  to  find  the  facts  where 
they  were  not  fbund  by  the  bourt  below  U  It 
has  the  right  to  review  his  findings.  We  are 
not  Inadvertent  to  the  fact  that  cases  may 
be  fotmd  where  It  is  held  that  this  court  can- 
not review  the  findings-  df  fftct  In-  the  court 
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below.  But  they  are  dlstlngntshable  from 
this  case.  Hun,  the  fact  that  Elwell  and  Wool- 
ard.  doing  business  under  the  firm  name  of 
Elwell  Sl  Co.,  are  Indebted  to  the  plaintiffs.  Is 
alleged,  and  not  denied.  The  complaints  both 
allege,  as  w^  as  the  affidavit  of  W.  H.  Mil- 
ler, Huit  all  the  defendants  are  Inscdveat;  that 
M.  S.  Xasslter  Is  the  wife  at  M.  B.  Laaslter, 
and  tliat  Sam  Laaslter  la  tbe  Infant  son  of 
M.  B.  Lastftor,  and  that  tbe  sale,  or  pretend- 
ed sale,  of  Elwell  to  M.  B.  Laaslter,  and  tbe 
pretended  sale  of  M.  B.  Lasdter  to  bis  wife 
and  infant  son,  were  all  a  part  of  a  fraud 
concocted  from  tlie  beginning  to  cheat  and  de- 
firaod  fbe  idaintlffs  out  of  their  Just  debts; 
that  defoidants  have  made  diffwent  imd  con- 
tradlcttny  statements  as  to  tiie  terms  of  said 
sales;  and  that  defraidant  Elwell  Is  now 
spcrtlng  on  the  lU-gottoi  gains  of  this  fraud- 
ulent transaction.  The  defendant  ElweU  Is 
the  oo^  defendant  that  pretends  to  deny  any 
of  these  damaging  chargw;  and  be  only  de- 
nies that  his  sale  to  S,  B.  Laaslter  was  Craud- 
nlent,  and,  it  said  TaagLter  was  insolvent,  it 
was  unknown  to  him.  This  denial  raises  an 
Lssne.  But  the  surrounding  circumstances 
throw  sncfa  a  shadow  upon  this  transaction 
tliat  the  court  below  prapmly  held  that  plain- 
tiffs wen  entitled  to  have  a  reoeiver  as  to  the 
defendant  BlwelL  And  If  plolntUb  wa«  en- 
titled to  a  receiver  as  to  Blwdl,  who  answw- 
ed  and  made  the  denials  stated  above,  we 
cannot  see  why  they  were  not  entitled  to 
have  a  receivar  as  to  tbe  defendants  who 
made  no  dental  of  the  frauds,  InsolTency.  cov- 
erture, and  infants,  as  alleged.  BUett  t. 
Newman,  92  N.  C.  619;  Rhelnstein  t.  Blxby, 
Id.  307;  8.  G.  Foraaith  Mach.  Co.  t.  B<^ 
MUls  Lumber  Co.,  109  N.  O.  5761 18  8.  E.  869; 
Bank  v.  Bridgers,  114  N.  a  381, 19  S.  B.  642. 
In  appllcattons  tor  ancillary  relief,  It  Is  not 
necessary  that  proof  should  be  as  full  and  as 
complete  as  if  the  trial  was  before  the  jury 
nptm  the  main  Issues.  FaJson  v.  Hardy,  114 
N.  C.  58,  19  S.  £.  91;  Bank  v.  Bridgers,  su- 
pra. And  we  are  clearly  of  the  opinion  that 
there  is  sufficient  nqdlsputed  evidence  in  the 
case  to  entitle  the  plaintiffs  to  a  receiver  as 
to  the  other  def^dante,  as  well  as  against 
tbe  defendant  ElwelL  It  may  be  that  a  re* 
celver,  at  this  late  day,  will  be  of  but  litOe 
benefit  to  plaintiffs.  But  this  is  not  a  matter 
for  us. 

There  Is  error,  and  tbe  plaintiffs  are  enti- 
tled to  have  a  receive:  as  to  the  other  defoid- 
anto,  as  well  as  to  Elwell.  Brrw. 


(43  S.  C.  370) 
HOBBS  et  al,  v.  BEARD. 
(Supreme  Court  of  South  Carolina.   March  25, 

lfi95.) 

Sen  roR  Lakd— Plradimo  and  Fnoor— Sbcomd- 
ABT  EviDBKCR— Lost  RBGORn— Review  pir 

APFGAE— CONTBKTS  OW  InSTRCMBKT. 

1.  For  tbe  purpose  of  reviewing  the  exclu- 
sion of  a  letter  as  evidence,  stat«aents  of  tiic 
contMits  of  the  letter  made  by  an  attorney  in  the 
coarse  of  argument  in  the  lower  court  and  in  the 
snpreine  court  cannot  he  co^idered. 
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2.  Secondarr  •vidence  of  the  conteots  of  the 
record  of  a  deed  is  admissible  without  ^fing  the 
notice  required  by  statute  of  an  intention  to  in- 
trodace  a  record. 

3.  Where  a  deed  !■  loot,  and  the  record  of  it 
destroyed,  one  who  has  read  the  record  may  tes- 
tify as  to  Ita  coateatir  provided  do  higher  evi- 
dence Is  obtainable. 

4.  Declaration!  by  a  grantor  made  after  the 
conveyance  of  the  land  and  surrender  of  posses- 
sloQ  are  iQadmiBsible,  after  his  death,  to  prove 
the  contents  of  the  deed. 

6.  Plaintiffs,  in  an  action  to  recover  land, 
alleged  Utie  in  fee  simple;  that  they  were  «i- 
titied  to  and  defendants  were  in  poasession  of 
tbe  land;  and  then  set  up  title  ander  a  deed  as 
remainder-men.  On  the  trial  they  failed  to  prove 
title  under  this  deed,  bat  showed  title  as  heirs, 
that  judgment  of  nonsuit  was  properly  re- 
Appeal  from  commw  pleas  circuit  court  of 
Richland  conniy;  T.  B.  Fraser,  JudgCL 

Action  by  Martha  Hobbs  and  others 
against  Frances  Beard.  FnnD  a  Judgment 
for  defendant.  plabitifEs  ai^eal.  Reversed. 
Tbe  following  waa  tbe  charge  to  tbe  jnry: 
**TbiB  is  an  actkm  to  recovertbe  tractof  land 
described  bi  tbe  cunplalnt  The  compilalnt 
goea  on  and  sets  out  a  cause  of  action— a 
comidete  cause  at  aotlcHt— as  to  that  tract; 
that  tbe  plaintiffs  were  adsed  In  fee  simple  of 
the  land,  and  entitled  to  tbe  possession  of  it; 
and  that  defendant  was  in  possession  of  it 
If.  tiiey  bad  ■topi>ed  there,  and  demanded 
possession  after  the  allegation  of  damages, 
that  would  have  been  enough;  but  plaintiffs 
went  further  than  that,  and  stated  tbe  mode 
by  wbtcb  tbat  title  was  obtained.  I  don't 
know  that  tbat  was  necessary.  It  was  pu^ 
ting  in  the  cfunj^alnt  wtiat  we  cometimee 
call  'eridentlal  facts,*— facts  which  could 
bare  been  proved  Jnat  as  well  witiiout  bar- 
Ing  been  In  tbe  complaint  at  all,  ther^ore 
surplusage;  and  therefore,  under  tbe  terms 
of  this  compl^t  Uie  plaintlflf  liad  a  right 
to  Mtabllsh  any  titl(>  that  be  could  estab- 
lish 1>y  proper  testimony.  This  la  an  action 
on  the  iwrt  of  these  plaintifiCa  to  recover 
the  whole  of  that  lot  of  land.  As  one  of  tbe 
plalntlfh  died  since  the  commencement  of 
tiie  action,  bis  children,  heirs  at  law,  have 
been  substituted  In  bis  place.  That  is  the 
TeBS(Hi  of  the  order  wblcb  you  heard  taken 
in  this  case.  Bringing  them  forward  en- 
tities them  to  the  share  which  their  parent 
would  have  been  entitled  to. 

"The  mle  Is,  tbe  plaintiff  must  recover  on 
tbe  strength  of  tala  own  title,  not  only  In 
thia  case,  but  in  all  cases.  There  have  been 
a  good  many  requests  to  charge  submitted, 
but,  in  tbe  view  I  tahe  of  It,  I  propose  to 
charge  you  generally,  without  saying  any- 
thing about  them.  If  I  am  in  error,  the  er- 
ror can  be  corrected  as  well  that  way  as  any 
other.  When  you  undertake  to  prove  title 
to  personal  property, — a  horse,  for  Instance, 
—all  tbat  is  necessary  to  do  Is  to  prove  that 
tbe  iterson  had  tbe  horse  In  his  posBesslon. 
Possession  la  evidence  of  title,— one  hour's 
possession.  If  I  have  a  horse  in  my  posses> 
■Ion  to-d^,  and  somebody  tise  Is  found  in 
poaseaaton  to-morrow,  unleaa  be  can  prove 


I  never        posaeaalon.  never  bad  tiUe  to 

him,  my  possession  would  be  evidence 
against  htm.  Possession  of  personal  prop- 
erty is  prima  faclQ  evidence  of  title.  Not 
so  with  reference  to  possession  of  land. 
In  proving  title  to  land,  the  first  thing  to 
do  is  to  prove  that  the  plaintiff  baa  some 
title  In  tbe  estate.  That  Is  done  in  flereral 
ways.  The  first  and  most  complete  way 
is  to  produce  the  original  grant  signed  by 
the  governor  and  secretary  of  state  under 
the  great  seal  of  the  state,  and  then  connect 
this  by  a  regular  chain  of  title.  Tbat  has 
not  been  done  here.  There  Is  another  mode 
Just  as  good  as  that  and  It  Is  the  one 
which  Is  resorted  to  In  the  lat^  number 
of  cases  which  find  their  way  to  the  courts 
in  consequence  of  the  loss  of  original  papers; 
that  Is,  either  to  get  a  certified  copy  of  that 
oiif^inal  grant  from  the  secretary  of  state's 
office,  or  to  prove  that  some  person  or  a 
number  of  peraons  claiming  one  under  an- 
other db^tiy,  one  from  another,  had  poa- 
sesaloQ  of  that  land  for  twenty  consecutiva 
years.  When  yon  do  that  the  presump- 
tion Is  there  was  a  grant  commencing  at  the 
beginning  of  possession;  and,  if  in  this  case 
It  was  shown  to  you  that  Mrs.  Wolfe  had 
twenty  years*  consecutive  possession  of  that 
land,  it  Is  just  as  good  as  though  she  had 
produced  on  the  stand  the  original  grant 
from  the  secretary  of  state's  o^ce,  and  all 
you  have  got  to  do  la  to  connect  your  pos- 
session with  Mrs.  Wolfe's.  There  is  an- 
other way:  Sometimes  they  are  unaUe  to 
produce  the  original  grant  or  a  certified  copy 
of  the  grant  or  to  prove  twenty  years'  pos- 
sesslon.  In  thpse  cases,  if  they  prove  that 
both  parties  to  the  action  claim  under  tbe 
same  common  person,  then  neither  of  them 
Is  permitted  to  deny  that  tbat  peram  bad  a 
good  titie  In  the  estate.  That  la  what  la 
called  proving  titie  by  eommon  aourcei  Is 
tbis  caae  you  have  heard  the  testimony. 
Ton  can  prove  tiUe  from  a  commuk  aovrce 
In  a  good  many  ways.  Sometimes  It  la  done 
by  proving  a  deed.  If  there  Iw  a  deed 
shown  here  from  Mra  Wolfe  to  James  L. 
Beard  for  life,  and  tbe  defendant  In  this 
case  claims  under  Japaes  L.  Beard,  and  these 
plaintiffs  show  that  they  were  the  heirs  at 
law  of  Mrs.  Wolfe,  then  no  one  can  go  be- 
hind that  and  whoever  baa  a  good  titie  from 
Mrs.  Wolfe  will  prevail,  provided  it  waa 
filed  (?)  in  time. 

"In  this  case  the  plaintiffs  were  not  al- 
lowed to  Introduce  secondary  evidence  of 
some  papers  which  they  said  they  had,  and 
which  they  proposed  to  claim  under.  I  ruled 
that  out.  They  claim,  however,  that  they 
are  heirs  of  Mrs.  Wolfe.  Well,  that  depends 
upon  the  proof.  Now,  geutiemen,  as  to  tbe 
statute  of  limltaticma  If  James  L.  Beard 
was  in  possessltm  of  that  land,  and  admit* 
ted,  while  he  was  In  possession,  that  be  was 
only  a  life  tenant,  then  it  Is  an  admission. 
In.  tbe  absence  of  otbw  proof,  tbat  be  waa 
a  life  tenant  holding  nndar  <mn  who  bad  a 
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title  In  fee;  and  if  It  be'tnie  that  he  claimed 
under  Mrs.  Wotfe,  or  If  It  be  true  that  Mrs. 
Wolfe  had  poseesdlon  for  twenty  years,  then 
It  is  an  admission  on  the  face  of  that  paper 
that  he  was  a  life  tenant  under  her.  If  he 
was,  then  tea  years,  or  forty  years,  ooald 
not  make  ont  such  adterse  title  as  to  make 
out  a  complete  title  against  her  heirs. 
Therefore,  while  possession  in  James  L. 
Beard  may  have  been  a  yery  long  one,  yet. 
If  he  held  that  possession  in  subordination 
to  Mrs.  Wolfe's  title,  then  it  was  not  ad- 
verse title,  and  It  conferred  no  rights  upon 
him,  no  matter  how  long.  In  that  view  of 
the  case,  the  only  question  Is  whether  these 
parties  have  proved  that  they  are  heirs  at 
law.  You  have  heard  the  testimony  of  the 
witnesses.  I  cannot  tell  yon.  If  there  were 
six  brothers  and  sisters,  or  children  of  de- 
ceased brothers  and  sisters,  and  only  six  of 
them,  then  those  six  were  entitled  to  that 
property  after  her  death.  If  only  three  are 
here,  those  are  entitled  each  to  one-sixth. 
If  one  is  dead,  represented  by  three,  then 
each  Is  entitled  to  one-third  of  one-sixth.  1 
think  I  have  covered  about  all  the  case.  It 
is  one  of  those  cases,  I  see  no  reason  why 
I  should  say  anything  to  the  jury  about 
expecting  them  to  do  their  duty.  It  Is 
plain  mattera  of  fact  and  law,  like  adding 
up  a  sum  in  arithmetic.  Indicate  your  ver- 
dict, and  the  lawyers  will  put  it  In  shape 
when  you  come  ont" 
The  following  are  exceptions  of  plaintiffs: 
"(1)  Because  bis  honor,  the  presiding  judge, 
erred  In  ruling  that  the  letter  of  James  L. 
Beard,  of  date  20th  June.  1887,  was  inad- 
missible to  prove  the  existence  and  contents 
of  the  deed  of  Mary  Anne  Wolfe,  conveying 
the  premises  in  question  to  the  said  James 
L.  Beard  for  life,  with  remainder  to  the  chil- 
dren of  Thomas  Beard;  whereas  his  honor 
should  have  ruled  that  the  same  was  com^ 
petent  and  admissible  both  to  prove  the  ex- 
istence and  contents  of  the  said  deed.  (2) 
Because  his  honor  erred  In  refusing  to  al- 
low the  witness  H.  G.  Guerry  to  testify 
that  the  said  Wolfe  deed  was  on  record  in 
the  office  of  the  register  of  mesne  convey- 
ances for  Richland  county;  and  his  honor 
erred,  further,  in  refusing  to  allow  the  said 
witness  to  testify  t»  the  contents  of  the  said 
record,  as  secondary  evidence  of  the  con- 
tents of  the  said  Wolfe  deed,  It  appearing 
in  the  evidence  that  the  said  records  had 
been  destroyed  In  186S;  whereas  his  honor 
should  have  held  that,  under  the  facts 
proved,  the  record  of  the  said  deed  was  ad- 
missible as  evidence  to  prove  both  the  exist- 
ence and  contents  of  ttie  said  deed.  (3)  Be- 
cause his  honor  erred  In  ruling  .that  the 
declarations  of  Mary  Anne  Wolfe  were  In- 
admissible as  evidence  to  prove  the  exist- 
ence and  contents  of  the. deed  previously  ex- 
ecuted by  her  to  James  L  Beard,  ccuivey- 
Ing  the  premises  In  dispute  to  the  said  James 
L.  Beard  for  life,  with  remainder  to  the 
children  of  Thomas  Beard;   whereas  his 


honor  should  have  hdd  that  the  said  declara- 
tions were  admissible  aa  evidence  in  cor- 
roboration of  other  evidence,  and  In  proof 
of  the  contents  of  the  said  deed." 
The  following  are  exceptions  of  defendant: 
"(1)  Because  his  honor  erred  in  not  grant- 
ing the  nonsuit:  (a)  Because  there  was  a  to- 
tal failure  of  any  evidence  showing  that 
plaintUfs  were  hrirs  at  law  of  Mary  Wolfe; 
(b)  because  the  plaintiffs,  having  brought 
their  action  as  remainder-men,  could  not  re- 
cover as  heirs  at  law.  (2)  Because  his  honor 
erred  In  refusing  to  charge  the  Jury:  'That 
If  Jury  believe  from  the  evidence  that  James 
li.  Beard  was  in  possession  of  the  lot  In  dis- 
pute, receiving  rents  and  profits,  and  paying 
taxes,  for  over  twenty  years,  and  his  pos- 
session was  open,  notorious,  and  continuous, 
then,  from  the  possession  of  twenty  years,  a 
grant  or  title  would  be  presumed  In  J.  L. 
Beard,  and  be  would  have  a  good  tltie;'  and, 
on  the  contrary,  charged  the  Jury:  'Th»:e 
have  been  a  good  many  requests  to  charge 
submitted;  but.  In  the  view  I  take  of  it,  I 
propose  to  charge  you  generally,  without  say- 
ing anything  about  them,*  etc..  and  refused 
said  request  (S)  That  his  honor  erred  in 
refusing  to  charge  the  following  request,  8ut>- 
mltted  by  defendant:  'That  If  the  jury  be- 
lieve from  the  erldMice  that  James  L.  Beard 
occupied  and  possessed  tbe  land  in  dispute, 
using  It  and  renting  It,  for  ten  years  before 
the  death  of  Mrs.  Wolfe,  then,  If  he  held  ten 
years  adversely  In  his  own  right,  at  the  ex- 
ptratitm  thereof  tbe  title  would  vest  In  him, 
and  he  would  have  a  good  title;*  but,  on  the 
contrary,  Us  honor  refused  so  to  charge^  (4) 
That  his  tacnKO'  erred  in  refusing  to  charge 
the  ttiHomtog  request,  submitted  by  defaid* 
ant:  *Kven  though  tbe  jury  may  t>elieTe  that, 
on  the  death  ot  Mary  Wolfe,  the  plalottfte 
and  James  L.  Beard  were  her  heirs  at  law, 
and  etatltled,  as  snch,  to  the  lot  in  dlqHtte, 
yet.  If  they  further  believe  that  James  L. 
Beard  totA  possaaslbn  of  said  lot,  received 
the  rents,  and  nerdsed  control  over  tiie  same 
continuously,  openly,  and  adversely  for  the 
period  of  twenty  years,  then  the  law  pre- 
sumes an  ouster,  or  a  title  from  pUUntlffs  to 
Beard.'  (&)  Because  his  boncnr  ored  In  his 
charge  to  jury  in  c<mstmlng  the  deed  of 
James  L.  Beard  to  Frances  Beard  to  the  ef- 
fect that  she  took  fmly  a  life  estate,  whereas 
he  ought  to  hare  held  said  deed  to  be  a  deed 
in  fee  slm|^  absolute;  You  are  further  noU- 
fled  that  the  defendant  will.  In  tbe  argDmoit 
of  this  cause,  smrtaln  the  rulings  of  his  honor 
as  to  tiie  admissibility  of  the  testlmcmy  of 
Oueny  and  Henry  L.  Beard,  on  the  further 
ground  that  said  testimony  was  Incompetent, 
under  section  400  of  Code." 

Andrew  Crawford  and  Melton  &  Melton, 
for  appellants.  John  McMaster  and  F,  W. 
McMaster,  for  respondent 

GARY,  J.  The  abore-entltied  action  was 
commenced  on  the  15th  day  of  February, 
1893,  by  Martha  Hobbs,  Henry  Beard,  and 
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Sain>id  Beard  for  the  poasesslon  of  the  whole 
of  certain  prMolsa  situated  In  the  ctty  of 
Columbia.  Before  the  trial  of  the  cause 
Samuel  Beard  died,  and  bis  heln  at  law, 
Frank  Beard,  Eugene  A.  Beard,  and  Henry 
B.  Beard,  were,  by  an  order  of  the  court, 
aubstftnted  In  his  stead  as  coplalotlffs  of  th^ 
aald  Martha  Hobbs  and  Henry  Beard.  It 
la  set  forth  in  the  complaint  that  the  plain- 
tiffs, as  tenants  in  ctunmon,  are  adaed  to  fee, 
and  entitled  to  the  Immediate  possesifon,  of 
the  Bald  premlaea;  that  the  def«idant  Is  In 
the  possession  thereof,  and  withholds  the 
aame  from  them,  aotwithstEndtaiK  demand 
made  therefor.  In  addition  to  theae  facts, 
the  manner  hi  which  the  plaintiffs  ddmed  to 
hare  derlTed  title  la  set  forth,  In  substance, 
as  foUowa:  That  one  Ifary  Ann  W(^e,  be> 
tng  tlie  common  aource  of  title  of  the  i^aln- 
tifFa  and  deCoidan^  axeeiited  a  deed  where- 
by she  conreyed  the  sidd  premises  to  Me 
James  L.  Beard  for  UCe,  with  remainder  aftp 
«r  hla  death  to  the  children  of  Tbomaa 
Beard,  in  tea  simple,  who  should  be  alWe 
at  the  falling  In  of  the  said  Ufa  estate;  that 
th»  said  James  Ii.  Beard  departed  this  life 

on  or  about  the  day  of  Januaiy,  1893; 

and  that  the  plaintiffs  are  the  remalnd^ 
men  under  the  aald  deed.  The  defendant, 
by  her  answer,  interposed  a  eeneral  dsDtal 
of  all  the  allegations  of  the  complaint,  and 
pleaded  title  by  preaamptltm  of  time  and 
the  attitnte  of  limitatians.  After  introdnctdg 
testlmmiy  to  show  the  loss  of  the  deed  al- 
leged  to  bare  been  executed  1^  Maiy  Anne 
WoUe  couTeying  a  Ufe  estate  to  James  L. 
Beard,  the  i^intlfls  undertook  to  ihoto  its 
«xl8t^ce  and  contorts  by  the  deduatUm  of 
Jamen  L,  Beard  contained  in  a  letto*  al- 
ibied to  have  been  written  by  him  -whUo  In 
possession  and  omtnrt  of  the  said  prendsea, 
ity  the  oral  declaratlona  of  the  said  Mary 
Anne  Wdlte,  and  by  tiie  evidence  of  the  rec- 
ord of  the  deed  In  the  office  of  the  R.  M.  G. 
of  Richland  county,  which  record  was  de- 
stroyed by  fire,  years  aga  This  eridence 
was  held  to  be  Incompetent  by  the  presiding 
Jadge,  wherenpcm  the  idalntiffs  introduced 
testimony  to  show  the  following  facts:  That 
the  possession  of  the  said  premises  by  Mary 
Anne  Wolfe  continued  over  a  period  of  more 
than  20  years;  that  the  possession  at  James 
I*.  Beard  commenced  immediately  thereafter, 
was  connected  therewith;  that  James  L. 
Beard  made  the  admission,  during  the  con- 
tinuance of  his  possession  of  the  said  prem- 
ises, in  his  deed  thereof  to  Francis  Beard, 
to  the  effect  that  he  had  only  life  Interest  In 
the  same;  tiaat  the  said  deed  of  James  L. 
Beard  conveyed  his  life  Interest  to  Fiances 
Beard,  the  defendant,  and  the  possession  of 
Frances  commenced  Immediately  after  and 
was  connected  with  that  of  the  said  Jamee 
U  Beard;  the  death  of  the  said  James  L. 
Beard  and  of  Mary  Anne  Wolfe;  and  that 
the  plalntlCTs  are  some  of  her  heirs  at  law. 
At  the  close  of  plaintiffs'  teatlmmiy,  the  de- 
fendant made  a  motion  for  a  nwisult,  which 


his  honor  refused.  It  seems  to  be  an  undis- 
puted fact  that  James  h.  Beard  derived  his 
tltie  firom  Blary  Anne  WdUe.  The  dtfend- 
ant,  to  establish  her  title,  Introdnced  testi- 
mony of  Itmg  possession  in  James  L.  Beard, 
continuing  over  40  years  to  the  time  of  his 
death.  In  188S,  and  various  acts  of  owner- 
ship during  that  time.  Bis  bonw  then  clur- 
ged  the  Inxy  as  will  appear  in  the  reptsi 
of  the  caa&  The  jury  rmdered  the  follow- 
ing venllct:  **We  find  for  the  plaintiffs  Hen- 
ry Beard  and  Martha  Hobb^  each,  <me- 
alxth  at  the  land  In  dispute;  another  <»e> 
■izth  fbr  Frank  P.  Beard.  Hairy  B.  Beard, 
and  BvvoM  A.  Beard,  heirs  at  law  of  Sam- 
XHl  Beard,  deceased.**  Judgment  was  en- 
tered up  in  accordance  with  the  said  verdict 
on  the  1st  day  May,  1894.  The  plaintiffs 
and  defendant  both  appealed  frmn  said  Judg- 
ment, upon  exceptions  which  wQl  be  set  out 
In  the  RiKHrt  of  the  case. 

We  will  now  considw  the  plaintiffs'  excep- 
tions In  regular  order. 

1.  In  the  case  of  Sims  v.  Jones  (8.  C)  20 
8.  B.  905,  the  coart  says:  **Where  the  rul- 
ings of  the  drcult  Jndga  are  brought  in  re- 
view before  this  court,  two  things  muat  ap- 
pear: (1)  That  the  ruling  to  which  exception 
was  taken  Is  moneous;  ^  that  the  appel- 
lant has  suffered  projndloe  such  erroneous 
ruling."  The  letter  mentioned  in  the  first 
vxaeptlon  la  not  set  ont  In  the  case;  and 
plalntUfa*  attorneys,  no  doubt  realizing  the 
difficulty  under  which  tiie  court  would  labw 
in  undertaking  to  paas  upon  this  exception 
without  knowing  tiie  contoits  of  the  lett», 
have  incorporated  in  their  wrtttm  argument 
twCore  this  court  such  parts  of  said  letter  as 
they  supposed  were  material  for  our  consid- 
eration. This  court  cannot,  however,  con- 
sider any  tavtB  not  appearing  in  Uie  "case." 
It  Is  true  that.  In  the  argument  upon  ctrcolt, 
plaintiffs*  attonieys  stated  a  part  of  the  con- 
tents of  such  letter;  but,  while  not  doubting 
tat  a  moment  the  correctness  of  that  state- 
ment, it  cannot  be  regarded  as  evldoice  in 
the  case.  This  exception  Is  therefore  over- 
ruled. 

2.  The  second  exception  relates  to  the  tes- 
timony of  the  decdi,  The  witness  Henry  G. 
Ouerry  testified:  "I  had  a  conversation  with 
Jamea  L.  Beard  about  the  property  In  dis- 
pute about  the  year  1652  or  1853,  and  be  of- 
fered to  sell  me  the  pt^mises.  I  then  ex- 
amined the  records  In  the  B.  M.  G.  office, 
Richland  county,  and  found  that  the  prop- 
erty was  entailed."  Upon  objectioo  being 
made  to  the  witness  testifying  as  to  the  rec- 
ords, hla  honor  said:  "1  was  Inclined  to  al- 
low secondary  eridence  on  the  showing  sub- 
mitted, but  I  cannot  allow  this  witness  to 
speak  of  what  ha  saw  In  the  books  In  the 
R.  M.  C.  office.  The  only  way  a  record  of 
that  court  can  come  into  this  court  at  all  is 
by  the  mode  provided  by  law,  which  Is  that 
a  notice,  so  many  days  beforehand,  shall  be 
given  to  produce  the  paper,  and,  In  case  of 
nonproduction,  use  the  office  copiy. ,  If  that 
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book  itself  were  here  to-day.  It  would  be  no 
evidence  In  regard  to  tbe  contents  of  that 
deed.  There  must  be  a  notice  that  yon  In- 
tend to  introduce  It,  and  you  are  confined  to 
that  notice.  I  have  had  books  brought  In, 
and  ruled  out  If  you  can't  prove  by  the 
books  themselves,  I  dtHi't  see  how  you  can 
prove  it  by  a  witness  who  saw  that  book." 
It  will  be  observed  that  his  honor  did  not  re- 
ject the  testimony  because  he  was  not  satis- 
fied with  the  showing  made  that  tbe  deed 
was  lost  Tlie  loss  of  a  paprar  Is  always  a 
preliminary  questioD,  addressed  to  the  dls- 
cr^tion  of  the  presiding  judge,  and  bis  ml- 
ing  Is  not  ordinarily  tbe  subject  of  review  by 
this  court  The  presiding  Judge  ruled  the 
testimony  Incompetrait  on  other  gronndB, 
however,  that  can  be  reviewed  by  this  court 
As  a  general  pn^sition,  the  rale  announced 
by  the  presiding  Judge  is  conectly  stated. 
This  case  fails  under  a  dUterent  mle,  be- 
cause the  record  of  the  deed  has  been  de> 
strayed  by  fliew  Tbe  ofCer  of  testimony  was 
not  Intended  as  an  attempt  to  comply  with 
the  requirements  of  the  statute  as  to  the  In- 
trodnctkm  of  an  i^ce  cc^y  of  the  reowd,  but 
as  the  best  evidence,  though  secondary,  of 
which  the  cas^  In  its  natnr^  was  suscepti- 
ble. If  the  presiding  Judge  had  ruled  that 
the  plaintiffs  bad  it  in  tb^r  power  to  produce 
a  higher  degree  of  evidence  than  that  of- 
fered, this,  b^ng  a  iffdlmlnaTy  question, 
oould  not  have  bem  considered  oa  appeal, 
unless  it  appeared  tbat  the  discredon  of  the 
presiding  Judge  bad  been  abnsed.  Mo  objec* 
tion  was  made  to  the  testimony  on  this 
ground,  and  it  was  not  rejected  by  tbe  dr- 
cult  Judge  on  such  gronnd.  After  proof  of 
tbe  loss  of  a  deed,  tbe  next  st^  Is  to  ivrove 
its  MElstence;  then  its  cfmtenta.  State  t.  Mc- 
Gcv.  2  Spears,  714.  Section  818»  Iter.  St  188S, 
provides  that  "before  any  deed  or  other  in- 
stmmwt  in  writing  can  be  recorded  In  tUs 
state,  the  executioa  thereof  shall  be  first 
proved  by  like  aflldavlt  ot  a  snbscribing  vt^ 
nesB  to  said  instrument  taken  iM^re  some 
officer  within  this  state  coiQpeteiit  to  admln- 
istor  an  oath.**  It  thus  aiQiears  that  before 
a  deed  can  be  reocHded,  Its  execntkm  most 
hare  been  proved  in  tlie  solemn  manner  Jiut 
stated.  Tbe  tect,  thwef<Hre,  tbat  tbe  deed 
was  ree<»ded,  after  ttg  execution  bad  neces- 
sari^  beoa  proved  as  required  by  law,  was 
evldCTtce  of  tbe  existence  of  the- deed.  Oa^ 
pepper  v.  Wheeler,  2  McHnL  68. 

We  will  now  consider  whether  the  testtmch- 
ny  should  have  been  received  to  prove  the 
contents  of  the  deed.  The  question  as  to  the 
loss  of  tbe  deed,  os  tbat  tbe  [tolntiffs  could 
have  produced  better  testlnumy,  is  not  be* 
fore  us.  The  sole  quMtton.  then,  ftnr  our 
conidderation,  Is  wbethar,  undw  tbe  drcnm- 
stances  oC  this  case,  the  testimony  was  com- 
petent to  peove  the  contents  of  the  lost  deed. 
In  the  case  of  Hunter  v.  Glenn,  1  Bailey,  542, 
tbe  court  says:  "In  general,  any  fact  or  cir- 
cumstance which  leads  the  mind  to  tbe  af- 
firmative m  negative  of  any  given  proposi- 


tion constitutes  proof;  but  when  it  Is  certain 
or  even  probable  that  more  concluslre  or  sat- 
isfactory evidence  exists,  and  is  In  tlie  power 
of  the  party  to  produce,  tbe  mind  is  not  satis- 
fled  with  slight  and  doubtful  circumstances; 
and  hence  the  role  that  tbe  best  evidence  of 
which  the  case  is  susceptible  is  always  re- 
quired. If  a  contract  be  in  wrltln;;,  and  in 
the  power  of  the  party,  tbat  must  be  pro- 
duced, because  it  is  more  certain  than  mem- 
ory. For  the  same  reason,  it  must  be  proved 
by  the  subscribing  witness,  if  there  be  one. 
If  there  be  none,  then  proof  of  the  handwrit- 
ing Is  the  next  best  If  the  party  whose 
handwriting  is  required  to  be  proved  is  not 
accustomed  to  write  muqta,  and  it  is  tat  that 
cause  Impossible  to  prove  It  other  drcnm- 
stancee  would  be  admissible;  but  for  tbe  rea^ 
son  before  given,  to  let  In  Inferior  procrf,  the 
part7  <^a:lng  it  mmt  show  that  no  higher 
is  in  Us  power."  See,  also,  Rigga  v.  l^yloe, 
8  Wheat  488;  Banner  v.  Bank,  Id.  581;  Winn 
v.  Patterson.  9  X*et  «63;  1  Oreenl.  Br.  |  84,- 
and  note;  and  see  lA.  S  S68L  If  bis  honor  was 
satisfied  that  the  deed  was  lost,  and  tbat  the 
plalntlfb  did  not  hare  It  in  their  power  to 
produce  higher  evidence  than  that  offered 
by  them  as  to  the  omtents  of  ttie  deed,  then 
the  testimony  was  competent,  and  the  wit- 
ness should  bare  been  allowed  to  testify 
what  tbe  record  of  tbe  deed  contained.  This 
exception  Is  sustained. 

8.  It  seems  that  the  declaratltms  of  Mrs. 
WOlfe,  mentlcmed  In  the  tliird  excqitIon,were 
made  after  she  bad  conreyed  tbe  land  and 
snrrraidered  possession.  Her  declarations 
were  therefore  Inadmissible.  Benwlt^  r. 
Benwlck.  9  Blch.  Law,  58;  McOord  r.  Mc- 
Oord,  3  8.  C.  677.  The  third  exception  la 
orerrnled. 

We  come  now  to  a  conslderatlim  of  tlw  de- 
fendant's eni^tlons. 

The  first  complains  of  error  on  the  part 
of  the  drcutt  Judge  In  refusing  the  motion 
tat  a  nonsuit  The  following  appears  In  tbe 
case:  "Mr.  McMaster  made  a  motion  for  non- 
suit, upon  tin  ground  *tbat  plaintiffs  had  tail- 
ed to  prore  tbat  any  deed^  was  erer  in  exist- 
ence, and  that  they  are  not  snlng  as  heirs  at 
law;  tbe  proper  parties  are  not  before  the 
court;  that  tbe  plaintiffs*  wliole  case  de- 
pends on  tbe  transfer  of  titie,  and  dtfmdant 
holds  title  ukd  pessessltm.'  The  Oourt: 
They  have  proved  a  long  poesesBion,  orw 
twenty  years,  by  Mm  Mary  Anne  Wolfe,  and 
that  these  parties  are  some  of  the  bedzs  at 
law.  Mr.  McMastw:  They  have  proved  tiiat 
Mrs.  Wolfe  died  In  tiO.  The  Ooortr  Uow 
long  does  tills  witness  say  that  Mrs.-  Mary 
Anne  Wcife  was  in  possession  T  Vr.  Oraw- 
ford;  From  twenty-five  to  fiftjr  ywrs.  Tbe 
Oourt:  As  T  understaiid  it,  twen^  yean 
proves  a  grant  from  the  state.  I  tiave,  on 
motion  of  the  defendsbt,  ruled  out  erory* 
thing  showing  that  Mrs.  Wolfe  ever  made  a 
deed.  Nowwe  are  faced  with  this  proposition: 
that  Mrs.  W(rffe  was  In  possession  ot  tbat 
land,  and  Is  presumed  to  bare  tftie-a  grant 
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from  tbe  state— by  virtue  of  ber  twenty 
years*  possession,  and  that  these  plaintiffs 
are  htr  heirs  at  law.  Any  question  of  Umlta- 
tlon  in  this  matter  of  defense  1  cannot  rule 
upon  now.  I  refuse  a  nonsuit"  1^  coun  is 
satisfied  that  the  motion  fbr  a  nonsuit  was 
pnqierly  refosed,  and  the  first  exertion  Is 
therefore  overraled. 

In  regard  to  the  requests  to  charge  mention- 
ed In  the  other  ^c^tlons,  the  circuit  Judge 
said:  'There  have  been  a  good  many  re- 
quests to  charge  submitted,  but,  in  the  view 
I  take  of  it,  I  propose  to  charge  you  goieral- 
ly,  without  saying  anything  about  them.  If 
I  am  In  error,  the  errw  can  be  corrected  as 
well  that  way  as  any  other."  To  determine 
to  what  txtesnt  tbe  presiding  Judge  refused 
said  requests  would  require  a  critical  exam- 
ination ot  the  eatiie  charge,  which,  we  think. 
Is  unnecessary,  as  the  case  must  be  remand- 
ed for  a  new  trial  on  another  ground. 

The  defendant's  attorneys  also  gave  notice 
that  they  would,  In  tbe  argument  of  the  cause 
on  appeal,  endearor  to  sustain  the  ndlngs  of 
his  bowiT  as  to  the  admissibility  of  the  tes- 
ttanony  of  Onerry  and  Hairy  L.  Beard,  on 
the  further  ground  that  said  testimony  was 
inoon^etent,  vmdex  section  400  of  the  Code. 
Waiving  all  objection  as  to  the  form  of  the 
notice.  It  la  sufficient  to  say  that  no  such 
obJecUm  was  made  on  circuit 

It  Is  the  Judgmoit  of  this  court  that  the 
Judgment  of  the  drcnlt  court  be  rerersed, 
and  the  case  be  remanded  for  a  new  trial. 


(48  S.  C.  428) 

BIVEBS  T.  OOODINQ. 

SAMB  T.  BIVEBS. 

(Supreme  Court  of  Sooth  Carolina.    March  29, 
189S.) 

DowBE— Dbtisc  in  Iiisn. 
Testator,  after  derisins  a  tract  of  land 
to  each  of  hia  two  nephews,  provided  that  one 
of  them  sboDld  keep  together  his  entire  {ffoperty, 
and  support  his  wife  daring  her  life  or  widow- 
hood ont  of  the  proceeds,  and  also  gave  the  wife 
all  cash  on  hand  at  testator's  death.  Held,  that 
the  provisions  for  the  wife  were  not  in  lieu  of 
dower  in  the  lauds  devised  the  nephews. 

Appeal  from  common  pleas  circuit  court  of 
Hampt<Hi  county;  D.  A.  Townsend,  Judge. 

Actions  by  Rebecca  H.  Rivers,  now  heir- 
ess, against  Annie  B.  Qoodtug,  guardian  of 
Mai-y  Ann  Rivers,  and  against  N.  D.  Rivera, 
guardian  of  R.  M.  D.  Rivers.  There  was  a 
Judgment  in  each  case  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Tbe  will  referred  to  in  the  opinltm  was  as 
follows:  **I,  Franklin  D.  Rivers,  of  the  coun- . 
ty  and  state  aforesaid,  being  of  sound  and 
disposing  mind,  and  knowing  the  uncertain- 
ties of  life,  do  make,  ordain,  and  publish 
this,  my  last  will  and  testament.  In  manner 
and  form  following,  thereby  revoking  all 
fwmer  wills  by  me  made  at  any  time  hereto- 
fore: First  of  all,  I  desire  to  commit  my 
soul  to  Ood,  who  gave  It,  and  my  body  to  be 
burled  In  a  Chrlatian-Uke  manner,  and  all 


expenses  for  said  purposes  paid  from  my 
cash  money  In  hand.  Then  I  desire  that  my 
executor,  hereinafter  named,  shall  all 
my  Just  debts  from  my  estate.-  For  and  In 
consideration  of  tbe  love  and  affection  which 
I  bear  and  have  toe  my  nephew  George 
Thomas  Blvers  I  give  and  bequeath  to  Urn 
my  entire  home  tract  of  land,  where  I  live, 
containing  265  acres,  more  or  less,  as  is  des- 
ignated on  plat  drawn  for  me  Iv  3- 
Manker,  surv^or,  September  «,  1877,  'A,' 
and  bonnded  on  the  north  by  lai^s  of  C.  M. 
BIv«»  and  John  M.  Blvera^  on  the  east  by 
lands  of  John  M.  BlvecB,  on  the  south  by 
lands  of  my  'B'  liact  on  said  pUit,  and  on 
the  west  by  lands  of  John  M.  Btven  and 
Stelnmeyer  &  Btofcea;  t(«ether  with  my  two 
mules,  Dunk  and  Etta,  my  stock  of  neat  cat- 
tle^ fba  brand  and  mark,  my  wJude  stock  of 
hogs,  witb  mark,  my  entire  stock  of  i^anta- 
tlon  tools,  plowsr  and  gears,  wagon,  sugar 
mill,  sugar  boUws,  household  and  kitcben 
fumltm«,  and  my  entire  stock  of  provl^ons 
on  hand,  together  with  my  entire  crop  or 
crops  that  may  be  made  or  grown  on  my 
place  this  year.  It  Is  further  my  will  that 
my  nephew  George  Thomas  Rivera  keep  my 
entire  pn^erty  together  during  the  life  of 
my  wife  or  ber  widowhood;  and  It  Is  fur^ 
that  my  last  will  and  testament  that  my 
wife,  Bebecca  H.  Rivers,  remain,  as  ahe  now 
lives,  on  myplace  at  home,  during  her  natural 
life  or  widowhood,  and  that  tbe  said  George 
Thomas  Rivera  is  to  protect  and  support  her 
during  such  life  or  widowhood  comfortaUy, 
out  of  the  proceeds  of  my  estate,  without 
any  eqiense  or  trouble  to  my  wife;  and  In 
case  my  wife,  Bebecca  H.  Blvers,  and  my 
nephew  George  Thomas  Rivera,  cannot  Uve 
agreeably,  it  is  my  will  and  pleasure  that 
my  nephew  George  Thomaa  Rivers  provide 
a  home  for  himself  or  tor  my  wife  to  live 
comfortaUy  In  on  my  place,  and  to  continue 
to  support  and  protect  her  during  her  nat- 
ural life  or  her  widowhood;  and.  In  case 
my  wife  should  marry  after  my  death,  then 
all  claims  of  protection  or  suppwt  from  my 
nephew  Oe<^ge  ThcHnas  Rivers  shall  cease, 
and  all  provision  la  my  will  for  ber  support 
cease,  except  that  It  is  my  will  and  pleasure 
that  my  wife  take  as  her  ovrn  all  the  cash 
money  I  have  on  hand,  after  piling  the  ex- 
penses of  making  and  harvesting  my  present 
crop.  It  Is  further  my  will  that  should  my 
nephew  Gewge  Thomas  Rivers  die  before  be 
reaches  the  age  of  manhood  or  twenty-one 
years,  or  die  leavifig  no  lawful  Issue  after 
arriving  at  such  age,  It  Is  further  my  wlU 
and  pleasure  tliat  my  nephew  Jacob  Henry 
Rivers  take  possession  of  my  property  or  es- 
tate lierelnbefore  named,  and  be  my  lawful 
heir;  and,  should  he  get  possession  during 
the  life  of  my  wife  or  during  her  widow- 
hood, every  part  and  sentence  of  my  wiil 
enjoined  upon  my  nephew  George  Thomas 
Rivers  for  the  support  and  protection  of  my 
wife  during  her  natural  life  or  widowhood 
is  as  strictly  enjoined  on  my  nephew  Jacob 
Henry  Rivers.   It  Is  further  my  will  and 
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pleasure  tbat  my  n^bew  Jacob  Heni<;  RIt- 
«ra  sbaU  bave  the  mule  I  bought  him  this 
year,  ana  that  any  obllgatlonB  given  for  It 
shall  be  canceled.  It  Is  also  my  will  tbat 
my  nephew  W.  M.  D.  Rivers,  son  of  my 
brother,  3.  Martin  Rivers,  shall  have  In  fee 
simple  that  tract  of  land  I  bought  tvom  my 
brother,  J.  Alartln  Rivera,  and  containing 
228  acres,  and  Is  designated  on  plat  drawn 
tot  me  by  R.  J.  Manker,  September  6,  1877, 
as  *B,'  and  bounded  as  follows:  On  the 
north  by  my  borne  tract  of  255  acres  and 
said  plat  marked  'A'  that  I  have  willed  to 
my  nephew  George  Thomas  Rivers,  on  the 
east  by  lands  of  John  M.  Elvers  and  George 
H.  Hoover,  on  the  south  by  lands  of  R.  H. 
Dewitt,  Mrs.  Walling,  George  H,  Hoover, 
and  Ben].  E.  Lewis,  and  on  the  west  by 
Steinmeyer  &  Stokes  and  John  M.  Rivers. 
It  Is  further  my  will  and  pleasure  that 
should  my  nepliew  W.  M.  D.  Rivers  die  be- 
fore an'iving  of  age  (twenty-one  years),  or 
after  arriving  at  such  age,  leaving  no  lawful 
Issue,  the  tract  of  land  'B'  Is  to  go  to  my 
brother,  3.  Mai'tln  Rivers,  and,  In  case  he 
is  not  living.  It  shall  be  equally  divided 
among  bis  surviving  heirs.  And  'tis  further 
my  will  and  pleasure  tiiat  my  brother,  J. 
Martin  Rivers,  qualify  and  act  as  guardian 
for  my  nephew,  W.  M.  D.  Rivers,  his  son; 
take  charge  of  the  tract  of  land  'B'  tbat  I 
have  willed  him,  until  be  arrives  of  age.  It 
Is  further  my  last  will  and  testament  that 
should  my  nephew  Ge<M:ge  Thomas  Rivers 
die  leaving  lawful  heirs,  before  any  of  the 
said  heirs  arrive  at  the  age  of  discretion  or 
legal  age,  that  my  nephew  Jacob  Henry 
Rivers  take  charge  of  the  property  willed  to 
my  nephew  George  Thomas  Rivers,  and 
manage  to  best  advantage  said  property, 
duly  observing  my  will  in  every  particular, 
until  the  oldest  child  of  George  Thomas  Riv- 
ers becomes  of  age,  wben  he  is  by  my  will  to 
be  relieved  of  further  care  or  control  of  said 
property.  It  Is  further  my  last  will  and  tea- 
tament  that  I  nominate  and  appoint  C.  M. 
Rivers  and  J.  W.  Rivera  my  sole  executors 
of  my  last  will  and  testament,  charging  them 
with  the  execution  of  the  provisions  In  my 
wUI  above  stated,  with  full  power  to  take 
moneys  oiougb  out  of  my  cash  money  on 
hand  to  pay  ail  expenses  Incurred  settling 
my  will.   In  witness,"  etc 

E.  F.  Warren  and  A.  M.  Bootet,  tor  ai^iel* 
lants.   W.  S.  Tillinghast,  (or  nq^ondent. 

BIcIV£lR,aJ.  These  two  cases,  based  upon 
the  same  tacts  substantially,  and  InnriTlnff 
the  sttme  questions  of  law.  were  heard  and 
will  be  considered  together.  The  only  ques- 
tkm  preswted  Is  whether  the  defendant  Is 
barred  of  hsr  dower  by  reea«i  of  her  aocept- 
ance  ct  the  inrovisloo  made,  for  ber  the 
wlU  of  her  first  husband.  A  copy  at  this  will 
should  be  IncoiiMnated  hi  the  report  ta  this 
case,  as  we  only  propose  here  to  state  what 
we  understand  to  be  the  provisions  therein 
made  for  cbe  demandant,  The  testatw,  after 


providing  for  the  payment  of  his  debts  uid 
ftmeral  expenses,  devises  to  his  n^hew 
George  Thomas  Rivers  his  home  tract  of  land 
containing  253  acres,  more  or  less,  designat- 
ed on  the  plat  therein  referred  to  by  the  let- 
ter "A."  together  with  two  mules,  stock  of 
cattle  and  hogs,  besides  other  personal  prop- 
erty therein  specifled,  and  then  proceeds  as 
follows:  "It  is  furth^  my  will  that  my 
nephew,  Ge4»rge  Thomas  Rlv«^  keep  my  en- 
tire property  together  during  the  life  of  my 
wife  or  her  widowhood;  and  It  Is  further  my 
last  will  and  testament  that  my  wife,  Rebecca 
H.  Rivers,  reanaln,  as  she  now  lives,  on  my 
place  at  home,  during  her  natural  life  or  wid- 
owhood, and  tliat  the  said  George  Thomas 
Rivers  is  to  protect  and  support  her  during 
such  life  or  widowhood  comfortably  out  of 
the  iHweeds  of  my  estate,  without  any  ex- 
pense or  trouble  to  my  wife;  and,  in  case  my 
wife,  Rebecca  H.  Rivers,  and  my  nephew, 
George  Thomas  Rivers,  cannot  live  agreeably, 
It  Is  my  will  and  pleasure  that  my  nephew 
George  Thomas  Rivers  provide  a  home  tor 
himself  or  for  my  wife  to  live  comfortably  In 
on  my  place,  and  to  continue  to  support  and 
protect  her  during  ber  natural  life  or  her  wid- 
owhood; and.  Incase  my  wife  should  marry 
after  my  death,  then  all  claims  of  protec- 
tion or  support  from  my  nepbew  Gewge  Thom- 
as Rivers  shall  cease,  and  all  provision  In  my 
will  for  her  support  cease,  except  ttiat  It  Is  my 
will  and  pleasure  that  my  wife  take  as  her 
own  all  the  cash  money  I  have  oa  hand,  after 
paying  the  expenses  of  making  and  harvwt- 
Ing  my  present  crop."  In  a  subsequent  clause 
the  testator  devises  to  his  n^bew  W.  M.  D. 
Rivers  anothca:  tract  of  land,  containing  228 
acres,  mwe  or  less,  desUpiated  on  the  plat 
above  mentioned  by  the  letter  "B."  It  Is  con- 
ceded that  the  demandant  ecMitinoed  to  Ure 
on  testator's  home  i^ace,  after  his  death,  for 
nearly  three  years,  and  until  ber  InterDUuv 
rlage  wltb  her  present  husband,  N.  T.  Hleis, 
deriving  ber  support  and  maintenance  there- 
from. Tbe  proTlslMi  made  tor  her  In  the  will 
bavli^  ceased,  vpoa  ber  second  marria«tt,  by 
the  equess  terms  of  tbe  win,  sbe  Institnted 
these  two  actions  in  the  court  of  probate, 
dalndng  dower  out  of  the  two  tracts  of  land 
above  retired  to  as  designated  by  tbe  letters 
"A"  Slid  "B."  Hw  claims  of  dower  having 
been  flowed  the  Judge  of  probate,  the  de> 
femdants  respectively  antealed  to  the  circuit 
conrt,  where  the  decrees  of  the  court  of  pto- 
bate  were  affirmed,  and  Judgment  rendaed 
accordingly.  From  these  Judgments  defend- 
ants again  ai^tealed  to  thto  court  upon  tbe 
aevaal  grounds  set  out  In  the  record,  wblCh 
need  not  be  repeated  bere,  as  they  jsactl- 
cslly  raised  only  the  single  question,  to  wit, 
whether  tbe  donandant,  by  acc^vtlng  tbe 
provision  made  for  ber  In  tbe  will  of  ber 
first  busband,  has  barred  her  claim  of  dower. 

It  is  well  settled  that  dower  Is  a  highly  ft- 
Tored  right,  which,  hicheate  during  coverture, 
becomes  a  vested,  estate  bi  tbe  wife  immedi- 
ately upon  tbe  death  of  ber  husband,  over 
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wtaldi  he  liaa  no  more  c(»itrol  tban  he  has 
over  aor  other  separate  estate  of  bis  wife. 
It  follows,  therefore,  that  when  the  husband 
undertakes  to  devise  any  real  estate  ct  which 
he  was  seised  during  coTUture,  It  must  be 
presumed  that  mdb.  derlae  la  made  subject  to 
the  wife's  right  of  dower,  for  It  would  be 
absurd  to  suppose  tbat  he  Intended  to  derlse 
that  over  whldi  be  has  no  contnd.  and  no 
right  to  dispose  of.  But,  while  this  doctrine 
is  unlTersally  recognized,  the  law  also  rec- 
ognizes the  power  of  the  husband,  by.  proper 
provisions  for  that  purpose  la  his  wlU,  to  put 
bis  wife  to  h^  election  vrtiether  she  wDl  take 
the  provision  made  for  her  In  the  will  or  In- 
slst  upon  her  legal  right  of  dower;  and  If, 
in  such  a  ease,  she  elects  to  take  the  inroTlsion 
made  for  her  In  the  will,fAie  loses  her  right  of 
dower;  not,  however,  by  any  act  of  her  hus- 
band, but  only  by  reason  of  her  voluntary 
Burr^kder  of  sutib  right.  In  other  wwds, 
where  tiie  husband,  his  will,  practically 
says  to  bis  wife,  "I  ren^Ize  fnl^  Tour  right 
to  dower  In  a  given  tract  of  land,  and  con- 
cede that  I  have  no  power  to  deprive  you  ot 
sneh  right,  but.  as  I  wlA  to  give  the  entire 
estate  in  that  land  to  my  son,  freed  from 
your  rec(«nlzed  right  of  Aower  therein.  I 
will  mal»  another  proriiaon  tor  yon  in  lieu 
of  that  rigSit**  la  audi  a  case  the  wife  la  pnt 
to  her  election  whether  she  will  sgree  to  the 
terms  proposed;  and,  while  she  cannot  be 
compelled  to  surroider  her  Claim  of  dowo*, 
yet,  If  she  accepts  the  provision  made  for  her 
in  lien  of  such  daim,  she  is  r^rded  as  hav- 
ing voluntarily  snrraidered  her  rl^t  of  dow- 
er, as  she  cannot,  bi  the  case  supposed,  daim 
both.  But,  In  order  to  put  the  wife  to  her 
election,  it  must  appear  upon  the  face  ot 
the  will,  either  in  express  terms  or  nec- 
essary imi^teatlon,  that  the  testator  Intended 
to  annex  as  a  condftiw  to  the  proTlslw  made 
for  the  wife  that  she  ahonld  surrender  her 
right  of  dower.  Aa  is  said  by  Lord  Redes- 
dale  in  Bhrmli^ham  v.  Klrwan,  2  Schoales  ft 
Ii..  at  page  452:  **It  Is,  however,  to  be  collect 
ed  from  all  tiie  antha-ltlea  that,  as  the  right  to 
dower  is  in  Itself  a  dear  I^al  right,  an  In- 
tent to  exdttde  that  right  by  voluntary  gift 
must  be  d^onstrated  either  by  express 
vrads  or  by  dear  and  manifest  Implication. 
If  there  be  anything  ambiguous  or  doubtful, 
if  the  court  cannot  say  that  it  was  dearly  the 
Intention  to  exclude,  then  the  averment  tiiat 
the  gift  was  made  In  Hen  of  dower  cannot  be 
supported.  And  to  make  a  case  of  election 
that  Is  necessary,  for  a  gift  Is  to  be  taken  as 
pure  until  a  condition  api>ears."  To  same 
effect  see  remarks  of  Dargan,  Ch..  in  hlB  dr- 
cnlt  decree  in  Cunningham  y.  Shannon,  4 
Rich.  Eq.,  at  pages  139, 140,  which,  as  to  this 
point,  were  aflbmed  by  the  court  of  appeals. 
Indeed,  these  general  principles  do  not  seem 
to  be  anywhm  disputed,  the  only  difficulty 
being  In  their  application  to  the  facts  of  any 
given  case.  In  the  present  case  It  Is  not  pre- 
tended that  the  vrOl  contains  anything  like  an 
express  dsdaratiw  that  the  provlBl<m  made 


for  hls'wifff  was  intended  to  be  In  Ueu  of  her 
dower,  and  Ihe  only  Inquiry  la  whetha  there 
Is  anything  In  the  win  clearly  and  manifestly 
implying  that  there  was  any  such  intentltm. 
The  test  of  this  is  said  in  Gailaham  v.  Kobln- 
son.  30  S.  O.,  at  page  254, 9  S.  B.  120,  quotlag 
flrom  the  iwevious  case  of  Hair  v.  Goldsmith, 
22  8.  O.  BQ6,  to  be  "whether  the  two  are  so 
manlfestiiy  r^ugnant  that  they  cannot  stand 
together";  that  the  provision  in  the  will  is  so 
manifestly  repugnant  to  the  right  of  dower 
that  the  two  cannot  stand  together.  We  con- 
fess that  in  this  case  we  do  not  see  any  such 
repugnance.  The  right  of  dower,  when  it  be- 
comes vested,  la  an  estate,  and  we  do  not  un- 
derstand iJiat  by  the  terms  ot  this  will  any 
estate  or  interest  of  any  Und  In  any  iiroperty 
Is  glvm  to  the  vrife  except  hi  liie  cash  on 
hand,  whlcb  Is  not  in  qaestion  here.  The 
<inily  provision  made  for  her  Is  that  abe  shall 
be  allowed  to  "remain,  as  she  now  Uvea,  on 
my  place  at  home,  during  her  natural  life 
or  widowhood,"  and  Hiat  she  is  to  be  iffovid- 
ed  with  a  support  by  George  Thomas  Rivers 
"out  of  the  proceeds  <tf  my  estate,"  fbr  which 
purpose  he  is  directed  to  "keep  my  entire 
property  togetiier  during  the  life  of  my  wife 
or  her  widowhood."  No  estate  or  propoiy  ct 
any  kind  la  givoi  to  the  wffb,  exc^  the 
cash  above  referred  to,  tot  tract  "A"  is  given 
directly  to  George  Thomas  Rivers,  and  tract 
"B"  is  i^ven  directly  to  anotha  nephew.  W. 
M.  D.  Rivers.  The  provision  for  the  wife 
seems  to  have  been  In  the  nature  of  an  annu- 
ity for  her  life  or  vHdowhood.  charged  iqmd 
the  "mtlre  property"  ot  the  testator,  with  & 
permlssi(m  for  her  to  live  upon  the  home  place 
with  tlie  nephew  George  Thomas  Rivera,  if 
agreeable  to  both  parties,  bnt,  if  not,  Ibat 
the  nephew  shall  provide  anotlier  bouse  on 
the  same  place,  eith^  tor  himself  or  tor  the 
wife.  There  was  no  life  estate  In  any  of  the 
property  given  to  the  wife,  and  hence  the 
point  decided  In  Wilson  v,  Hayne,  Oheves, 
37;  Caston  v.  Caston,  2  RIdi.  Bq.  1;  and  Cun- 
ningham V.  Shannon,  supra,— does  not  arise. 
As  we  have  said,  the  provision  for  her  was 
rather  In  the  nature  of  the  annuity;  so  that 
the  question  is  whetiier  a  provision  of  that 
kind  necessarily,  or  even  dearly  and  manifest- 
ly, implies  an  intmtlon  to  exdude  the  claim 
of  dower.  That  point  has  been  distinctly  de- 
dded  In  the  case  of  Holdlch  v.  Holdlch.  2 
Younge  ft  a  C9l  18,  rec<^tsed  tn  Cunning- 
ham V.  Shannon,  supra,  where  It  was  held 
that  a  gift  of  an  annuity  to  the  testator's 
widow,  although  charged  on  all  the  testator's 
pnqierty.  Is  not  sufficient  to  put  her  to  her 
election,  and  the  widow's  daim  of  dower  was 
allowed.  Inasmuch  as  the  jndgmrait  below 
was  rested  largdy,  if  not  entirdy,  upon  the 
case  of  Snmerei  v.  Snmerd,  84  S.  G.  85,  12 
S.  E.  932,  as  conduslve  of  this  case,  we  think 
It  necessary  for  us  to  say  that  we  cannot  ac- 
cept that  view.  In  that  case  dower  was  not 
daimed  out  of  the  land  which  seemed  to 
have  been  set  apart  for  the  bNieflt  of  die  wid- 
ow, but  ont  of  two  other  tracta,  wUdi  were 
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directed  to  be  sold,  and  the  proceeds  diTided 
between  those  of  the  brothers  and  sisters  of 
testator  who  were  given  no  Interest  whatever 
In  the  tract  of  land  from  which  the  widow  of 
testator  was  to  derive  hw  support.  There 
was,  tha-efore,  no  question  In  that  case,  as 
there  Is  here,  as  to  whether  the  widow  was 
entitled  to  dow^  In  tiie  tract  of  land  from 
which  she  was  to  derive  her  support,  and 
hence  we  do  not  regard  that  case  as  decisive 
of  this.  But,  baring  reached  the  same  result 
as  that  reached  by  the  circuit  judge,  for  the 
reasons  we  have  set  forth  the  judgment  of 
this  court  Is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


<a  a.  a  Att) 

STATE  V.  WAT. 
(Soprenie  Court  of  South  Carolina,   Jan.  IS, 

1895.) 

Ckmi^ial  Law— New  Tbiai.  aptbr  Affeal— 
A FTEH- Discovered  Bvidesce. 

After  the  supreme  coart  affirmed  a  cod- 
Tlctlon  of  murder,  and  directed  a  new  day  to  be 
assigned  for  execution  of  the  sentence,  defend- 
ant moved  for  a  new  trial  on  the  ground  of  aft- 
er-discovered  evidence.  Upon  appeal  from  an 
order  refnsing  to  hear  the  motloo,  it  was  ad- 
judged that  defendant  have  leave  to  apply  to  the 
circuit  court  for  a  new  trial,  and  that  the  ai^peai 
be  auapended  pending  the  result  of  the  motion. 
itftd,  that  It  was  the  dnty  of  tba  dreolt  c<Kirt, 
in  accordance  with  tills  wder.  to  beer  tbe  testl* 
mony  offered,  decide  such  motion  on  Its  merits, 
and  certify  the  result  to  the  sujffeme  court 

Appeal  from  general  sessions  circuit  court 
of  Orangeburg  county;  I.  D.  Witberspoon, 
Judge. 

JelF  M.  Wa7  waa  convicted  of  murder,  mod 
appealed.  Tbe  Judgment  bavlng  beoi  af- 
Armed,  defendant  made  a  motttm  for  a  new 
trial  iqjHni  tin  ground  of  afte^dlaooTered  eri- 
denco.  From  an  wder  granting  a  bearing 
upon  such  motion,  the  state  appeals.  Al- 
flrtued. 

Solicitor  Jervey,  for  the  Stat  S.  G.  Maj- 
fleld,  for  respondent 

McIVER,  C.  J.  Upon  the  hearing  of  this 
appeal,  this  court  Is  satisfled  that  the  circuit 
Judge,  in  his  order  appealed  from,  of  May 
term,  1894,  In  said  county,  properly  construed 
tbe  order  of  this  court  herein,  dated  the  2d 
day  of  January,  1891,  and  did  not  err  In 
holding  that  it  was  hla  duty  thereunder  to 
hear  tbe  motion  made  by  the  defendant  for 
a  new  trial  on  tbe  ground  of  after-dlacor- 
ered  testimony.  Tbe  reasons  for  this  eoncln- 
Uon  will  be  set  forth  in  tbe  opinion  of  this 
court  hereinafter  to  be  filed.  It  la  therefore, 
on  motion  of  re^wndent's  attorney,  ordered 
and  a^u^ed  that  this  appeal  be  dismissed, 
and  tbe  case  remitted  to  tbe  drcult  court  for 
tbe  purpose  of  its  bearing  such  motion  for  a 
new  trial  on  tbe  ground  of  afterdlscovered 
testimony,  according  to  said  order  of  this 
court,  and  that  tbe  clerk  of  tills  court  do 
forthwith  send  down  to  tbe  court  below  a 
copy  of  thta  ordtf,  duly  certified. 


(March  18,  18000 

GABT,  J.  The  defendant  having  been  con- 
victed (tf  murder,  and  sentenced  to  death,  an 
appeal  was  taken  to  tbe  supreme  court  which 
court,  after  argument  sent  down  the  follow- 
ing remittitur:  "It  is  adjudged  by  tbe  court 
that  the  Judgment  of  tbe  circuit  court  be  af- 
firmed, and  that  the  case  be  remanded  to  the 
circuit  court  for  Orangeburg  county  for  tbe 
purpose  of  having  a  new  day  assigned  for 
the  execution  of  the  sentence  heretofore  im- 
posed." 17  S.  E.  30.  In  accordance  with 
whlcli,  at  tbe  May  term,  1803,  the  mandate  of 
the  supreme  court  was  carried  out,  and  a  new 
day  assigned  for  execution.  Thereafter,  to 
wit  at  the  September  term  of  the  court  of 
goieral  sessions  for  Orangeburg  county,  the 
defendant  through  bis  counsel,  moved  for  a 
new  trial  on  the  ground  of  after-discovered 
evidence,  whereupon  bis  honor.  Judge  Norton, 
after  reciting  the  previous  history  of  the  case, 
ordered  and  adjudged  as  follows:  "After  ar- 
gument by  counsel  as  to  my  jurisdiction  to 
bear  the  motion,  I  decline  to  hear  the  motion, 
for  the  reason  that  tbe  circuit  court  has  no 
jurisdiction  to  hear  a  motion  for  a  new  trial 
on  tbe  ground  of  after-discovered  evidence 
after  an  appeal  to  the  supreme  cotut,  and  an 
affirmance  of  the  judgment  appealed  from, 
and  tbe  case  has  been  remanded  for  the  pur- 
pose of  assigning  a  new  day  for  the  execu- 
tion of  tbe  sentence,  and  such  new  day  has 
been  assigned  by  the  circuit  court  My  rea- 
sons for  refusing  to  bear  the  motion  In  the 
case  at  bar  are  the  same  assigned  by  me  in 
the  case  of  State  v.  Turner,  recently  heard 
by  me  on  a  similar  motion,  and  which  has 
recently  been  passed  upon  and  sustained  by 
the  supreme  cottrt  [17  S.  E.  752.  885.]  T 
am  unable  to  distinguish  between  the  present 
case  and  the  case  of  State  v.  Turner,  above 
referred  to.  In  so  far  as  the  motion  for  a  new 
trial  Is  concerned;  and,  upon  the  authority  of 
ttiat  case,  I  decline  to  hear  tbe  motion,  as, 
from  my  view,  X  liave  no  jurisdiction."  An 
appeal  having  been  tafcen  from  this  order  by 
tbe  defendant.  It  came  up  to  be  beard  by  the 
supreme  court  at  the  November  torm,  1893, 
whereupon  a  motion  was  made  by  the  appel- 
lant that  tbe  appeal  be  suspended,  and  that 
tbe  defendant  have  leave  to  apply  to  tbe  cbv 
cult  court  for  a  new  trial  on  the  ground  of 
after-discovered  evidence.  Chief  Justice  Mo* 
Iver,  delivering  tbe  opinion  of  tbe  court  (40 
8.  G.  297,  IS  S.  S.  676),  said:  "But  as  the 
supreme  court  has  not  been  Invested  with 
power  to  determine  questions  of  tact  except 
In  a  dasa  of  cases  to  which  the  present  case 
does  not  bdong,  and  as  the  determlnattou  of 
a  motion  fbr  a  new  trial  on  the  ground  of 
afterHUscovered  evidence  necessarily  Involves 
tbe  determination  ot  questtoos  of  fact  though 
questions  of  law  also  may  sometimes  be  In- 
volved, It  Is  very  obvious  that  this  court  has 
no  powOT  to  decide  such  a  motion.  And,  as 
the  circuit  court  cannot  exercise  any  Juris- 
diction In  a  case  •while  an  appeal  is  pending, 
the  practice  has  been  adopted,  from  the  ne- 
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JnJ^  ^u-Pendlng  the  appeal 

S^S^?  enabling  the  moring  party 

to  apply  to  the  circuit  courts  tribuiwdwhlch 

evidence,  proyided  a  prop- 
M^owtag  18  made  to  this  court  for  that  pi£ 
T»«  only  Inquiry  for  this  Turt  T« 

^i^tf^lSi'.  '^^^S  "  «"«^e'y  'or  the 
°?"fl"eneed  by  the  fact  that 
B^wtog  has  been  made  here,  for  such  prima 

•  .  .  ^l"'"!*  court. 

l«nt  ho,   .   "^^'o**  0"3ered  that  the  appel- 

H?L!Li!f  ^  the  ground  of  after- 

rach  motion  be  certlfled  to  this  court  by  the 
S  motion  Is 

^^^K  »°SP«»^  unta  the  coming  in  of 
such  certlflcatB."  in  accordance  wiUi  th?e 
mandate,  at  the  May  term.  1894.  of  tiae  court 
?n  ™\  ?«s8ton8,  the  defendant  did  apply 
to  the  said  court  ftor  a  new  trial  on  the 
^ound  set  forth  before  the  aup^e  couT^ 
Whereupon,  objection  being  mode  by  S 
solicitor,  on  the  «yeral  grj^ds^  (oL^n 
the  exceptions,  to  tiie  JartodlcUon  of  the  cl  ° 

Judge  Witherspoon,  after  argument  ordered 

f  nil      ?  "  ^       defendant  for 

ThfZi.^^'  °°  afterdlscorered  e^en« 
The  solicitor  on  behalf  of  the  state  obiSS 

^  M™"^  Jurisdiction  tThe^r 

SttTtur'h    f ^1"*  "•"sWeration  of  Se 
remittitur  herein,  and  the  order  of  the  «i 

Z"^^  ^pending  the  a^  IT^. 
Zn  fn^T^'  ''^^^  to  the  Si 

^  "^"^  ''^^  "Pon        ground  of 
after-discovered   evidence,  and  after  Mm- 

S  it°L?h"T'; '  <»i"t™inXo"SS 

tflat  it  la  the  duty  of  this  court  to  entertw  n 
the  amotion."  The  solicitor  haVing  ^^ed 
and  given  notice  of  appeal  m  onen  cSJ^^Jh- 
f„^'f  °«  orderS^tha;  fuSr^S^! 

ings  In  the  circuit  court  be  stayed  unStoe 

suspending  the  hearlne-  in 
grantingThe  defen^^i^' e  ?o 
tloD  to  the  circuit  court  foTI  new  tS^  on 
ground  of  after-dlscovereS  e^dSt  that 

to  this  court  The  circuit  Judge  wS  c^ 
to  Us  construction  of  said  ird^.  S  t?e^ 
captions  are  overruled.  The  order  in  IccoS" 
iince  with  these  views  baslSiTdy  i^'aS 


SODTHBASXERN  BBPOHTEK,  VoL 


POWHLL  V.  ROBERSON  et  al. 
(Supreme  Court  of  South  CaroUna.    Haidi  ^ 

1895.) 
Review  on  Appeal. 

Ml  on-S**  <^»c^5sion  reached  by  the  trial  cout 
a°«*0Q8  of  fact  alone  wiU  not,  m1™3. 
t!iS%^^^^'  f  without  evidence  tSS 

we?gh?'of'5,e"teB^SXT  '°  overwhelaun, 
Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  J.  j.  Norton,  Judge. 

Action  by  Mary  A.  Powell  against  WllUoia 
Koberson  and  others  to  foreclose  an  eqnlta- 
ble  mortgage.  Defendant  James  PoweU  ap- 
peals  from  a  Judgment  denying  him  afflrma- 
tive  relief  against  his  codefendant  Gaeaw 
Moore.  Affirmed. 

The  following  are  the  exceptions  of  James 
Powell:   "Take  notice  that  the  deftuidant 
James  Powell  appeals  from  the  decree  of 
ms  honor,  Judge  Norton,  herein,  to  the  su- 
preme court  of  tills  state,  and  wUl  move  said 
court  to  reverse  tiie  same  upon  the  followlme 
grounds,  to  wit:  (1)  That  from  tiie  evidence 
t  appears  that  tiie  defendant  Caesar  Hoore 
Is  Indebted  to  the  defendant  James  Powell, 
by  Uie  condition  of  the  bond.  In  tiie  sumU 
one  hundred  dollars,  with  toter^st  at  10  per 
cent,  per  annum  from  July  29.  1889.  and  tiiat 
his  honor  erred  in  not  so  finding.    (2)  That 
It  further  appears  from  the  evidence  Uiat  the 
bond  was  conditioned  so  tiiat  the  defendant 
Caesar  Moore  would  pay  unto  said  James 
Powell  ail  future  notes  that  he  might  owe 
unto  him,  to  the  amount  of  one  hundred  dol- 
lars, wIUi  interest  thereon  at  10  per  cent  tier 
annum.    That  It  appears  by  the  clear  welSt 
of  the  evidence  that  said  Caesar  became  In- 
debted to  James  Powell,  since  tiie  execution 
of  said  bond,  in  the  sum  of  seventy-five  dol- 
lars on  a  note  dated  February  28  i89o  and 
also  upon  a  note  dated  June  0,  1890.  for  ten 
dollars,  and  also  upon  a  lien  for  twenty  dol- 

J  said  Obligations  were 

due  to  said  Powell  and  unpaid,  and  his  hon- 
or erred  In  not  so  deciding.    <3)  That  his 

i^f^'^f t**^t Caesar  Moor* had 
indebtedness  to  James  Powell,  for 
eadi  finding  Is  against  the  weight  of  the 

fwT^n  ^''^^^  ««d  In  finding 

^at  the  lien  to  Shade  Woodward  was  void; 
tor  It  Is  submitted  that,  while  it  may  have 
been  Told  as  to  some  subsequent  creditor 
who  might  attempt  to  force  a  Junior  lien, 
yet  as  against  the  lienor  It  Is  a  valid  debt 
because  be  would  be  estopped  from  denying 
the  same:  and  his  honor  erred  in  not  dS 
tag  the  same  to  be  valid." 
The  following  are  the  exceptions  of  Robert 

hereto,  the  defendant  Robert  Moore  will  iSc 
the  supreme  court  to  revere  the  d^^ 
his  honor,  Judge  Norton,  upon  Uie  foUcwtoe 

?lni^.^*  ^  fl°*3tog  tiiat 

Stepney  Moore  setUed  upon  tiie  tract  of  land 
Uie  subject  of  this  action,  soon  after  the  war 
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and  that  he  had  bought  said  land  from  De 
Coradeux.  <2)  That  hla  honor  erred  In  find- 
ing that  the  chUdrcn  of  Stepney  Moore  bad 
erer  held  the  possession  of  the  land,  or  ex- 
ercised any  rights  of  ownership  over  it,  as 
the  heirs  at  law  of  their  father.  (S>  That 
there  was  no  evidence  showing  that  De  Cara* 
deux  or  Stepney  Moore  ever  had  legal  title 
to  said  tract  of  land,  and  that  the  clrctUt 
Judge  wna  In  ao  finding.  (4)  That  the  eri- 
dence  conclnaively  shows  that  Robert  Moor^ 
Sr.,  and  his  legal  r^resentatlTea.  held  the 
land  adrrasely  fOr  more  than  twenty  years; 
and  the  drcalt  jndge  erred  la  not  so  finding. 
<5)  Becaoae  it  appears  fnun  tba  eridmce  that 
Bobert  Moore,  the  elder,  bd^  the  lands  in 
^lueatlon  advent  In  bis  own  right  tiom  the 
date  of  the  assignment  of  the  tax  deed  up  to 
his  death,  and  that  after  hla  death  his  h^rs 
at  law  continued  to  hold  the  same  adrersdy 
for  a  period  sufficient  to  give  them  a  good  ti- 
tle nndor  the  statute  ot  limitations,  and  hence 
Bobwt  Moore,  the  younger,  has  a  good  title 
by  such  possession  to  an  nndlTlded  one-thhrd 
smxt  thereof  in  fee;  and  his  honor  erred  In 
not  so  finding." 

Croft  &  Chafee,  for  appellant.  O.  C.  Jor- 
dan, for  respondent  Robert  Moore.  Bates  & 
Slmms,  for  respondent  Caesar  Moore. 

McIVER,  C.  3.  The  plaintiff  brought  this 
action  to  foreclose  an  equitable  mortgage 
held  by  her  against  the  defendants  William 
and  Sarah  Roberaon,  and  the  other  defend- 
ants were  made  parties  as  having  or  claim- 
ing some  Interest  tn  the  mortgaged  premises. 
The  Judgment  being  satisfactory  to  the 
plaintiff,  as  well  as  to  the  two  defendants 
against  whom  she  prayed  for  foreclosnre, 
there  Is  no  appeal  upon  the  pert  of  either  of 
these  parties,  and  hence  that  branch  of  the 
case  need  not  be  farther  stated  or  consid- 
ered. The  defendant  Bol>ert  Moore,  how- 
ever, did  appeal,  but,  as  big  appeal  was  dis- 
missed under  rules  8  and  11  of  this  court.  It 
requires  no  further  consideration.  The  de- 
fendant Powell  in  his  answer  set  up  a  claim 
tea*  affirmative  relief  against  his  codefeodant 
Caesar  Moore,  and,  bis  dalm  baring  been 
dismissed  by  bis  honor,  Judge  NOTton,  he  ap- 
peals upon  the  several  grounds  set  out  In  the 
record.  This  claim  of  said  Powell  was  tor 
the  foreclosnre  of  a  mortgage,  to  which  the 
def^dant  Caesar  Moore  pleaded  payment 
and  satisfaction  of  tbe  mortgage  debt,  which 
plea  of  payment  was  sustained  by  tbe  clr- 
cult  Judge.  All  (rf  the  grounds  of  appeal 
talcen  by  Powell,  with  the  exception  of  the 
fmirth,  which  was  abandoned  on  tbe  argu- 
ment here,  presoit  nothing  tHit  questions  of 
fact,  pure  and  simple,  and,  under  tbe  well- 
settied  rule,  the  conclusion  reached  by  tbe 
circuit  Judge  will  be  acc^ted  by  this  court 
unless  it  IB  without  any  evidence  to  sustain 
It,  or  is  contrary  to  ttie  overwhelming  weight 
of  ttie  testimony.  Now,  it  18  very  clear  that 
'the  conclusion  reached  by  the  circuit  Judge 
is  not  without  any  evidmce  to  support  it,  for 


not  only  Caesar  Moore  himself  testifies  to 
full  payment,  but  he  also  produces  a  disin- 
terested witness  who  testifies  to  tbe  same 
effect  It  Is  equally  clear  tliat  Judge  Norton's 
conclnslon  is  not  against  the  overwhelming 
weight  of  tbe  evidence,  for,  on  the  contrary, 
a  careful  examination  of  the  evidence  con- 
vinces OB  that  the  weight  of  tbe  evidence  is 
in  favor  ot  the  view  adopted  1^  tbe  drcnlt 
Judge.  To  tbe  explicit  and  positive  testi- 
mony of  Caesar  Moore,  ftnd  that  of  his  dis- 
interested witness,  Sam  Qantt,  who  seems 
to  have  acted  as  an  agent  for  Caesar  Moove 
in  making  the  setUcment  with  Powdl.  tiie 
lattw  makes  no  '*va7  clear  denial,"  as  the 
circuit  Judge  expresses  It  On  the  contra- 
ry, be  speaks  indefinitely.  Fot  example, 
when  asked  about  the  setUemrat  testified  to 
by  Sam  Gant^  wben  he^  Powell,  cast  up 
tbe  account  of  Caesar  Moore,  uid  ascor- 
talned  that  the  balance  due  him  was  948, 
wblch  was  settled  by  his  agreeing  to  take  tbe 
borse  at  $35,  and  account  for  tiie  ovesplus,— 
$7,— be  says:  "Never  made  any  sncb  settie> 
ment,  unless  it  was  to  settle  opeai  accounts, 
or  something  that  way."  Tbe  whole  testi- 
mony of  Powell  Impresses  us  as  being  more 
of  an  argomentative  than  of  a  positive  char- 
acter, and  charactrabsed  by  an  Indefinite- 
ness,  which  might  have  been  made  mean  def- 
inite tbe  productiim  of  his  books,  which 
be  admits  he  kept  especially  wben  be  speaks 
of  certain  jmymoits,  claimed  by  Caesar 
Moore  to  bave  been  made  <m-  tbe  mortgage, 
as  having  been  nuide  on  the  open  accounts. 
He  seems  to  argue  from  the  fact  that  be  re- 
tained tbe  possession  of  the  mor^ge,  which 
he  says  was  never  demanded  of  him,  though 
Sam  Oantt  testifies  ex^dtlj  to  the  onttra- 
ry,  that  the  mortgage  could  not  have  been 
paid;  and  he  argues  that,  as  It  was  his  cus- 
tom to  give  receipts,  he  could  not  have  given 
one,  as  Sam  Gantt  dlstlnctiy  swore  be  did, 
upon  the  final  settiement  of  the  balanra  of 
1(48,  which  receipt  bad  beoi  lost  Without 
noticing  otb«  instances  in  which  then  Is 
clearly  a  conflict  In  the  testimony.  It  Is  suffi- 
cient to  say  that  where  thwe  Is  a  conflict  of 
testimony  this  court  will  rarely,  If  ever,  dl»< 
turb  the  finding  below;  and  we  oertatnly 
will  not  do  so  in  this  case,  where  we  think 
tbe  preponderance  of  the  evidence  was  In  Ul- 
vor  (tf  the  respondents.  The  Judgm^t  of 
this  court  Is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(a  B.  C.  898) 
DUNN  V.  TOWN  COITNCIL  OB*  BARN- 
WBIiL. 

(Suinreme  Court  of  South  Carolina.    March  20, 
1805.) 

CiTiKS— Liabilities — Dbfbctivb  Strbbts. 
Act  1892  (21  St  at  L&rge.  91:  Rev.  St 
189S,  1 1&82),  entitled  "An  act  providing  for  a 
right  of  action  against  a  municipal  corporation 
hj  reason  of  defects  in  the  repair  of  streets," 
provides  that  any  person  injured  tbroagh  a  de> 
I  feet  in  any  street     by  reason  of  de''>ct  or  mis- 
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manageiDent  of  anything  under  mntrol  of  the 
corporattOD,  may  recover  actual  damage  irastaiii- 
vd.  provided  that  tbe  coiporatioQ  shall  not  be 
liable  unless  said  defect  waa  occaaioned  b;  ita 
neglect  or  miamanagement.  fiebf,  that  the  city 
li  onlr  liable  for  injniiea  caused  by  "defecta'* 
In  the  atreet,  or  by  Ita  mismanagement  in  making 
repairs  of  the  street,  and  not  for  injuries  to 
plaintifra  horse  caused  by  its  becoming  fright- 
fined  at  merchandise  negligently  allowed  to  be 
displayed  on  the  street 

Appeal  from  common  pleas  clrcnlt  conrt  of 
Barnwell  county;  D.  A.  TownBeod.  Judge. 

Action  by  Uriah  Dunn  against  tbe  town 
council  of  Barnwell.  There  was  a  judgment 
for  defendants,  and  plalntUC  appeals.  Affirm- 
ed. 

Jamw  B.  Davis,  for  appellant  Bdllngei^ 
Townsend  &  O'Bannon,  for  reqDondenta. 

McITER,  C.  J.  The  sole  question  present- 
ed by  this  appeal  is  whether  tbe  drcuit  Judge 
erred  in  sustaining  a  demurrer  to  the  com- 
plaint, based  npon  tbe  ground  that  the  facts 
stated  therein  are  not  sufficient  to  constitute 
a  cause  of  action.  To  determine  this  quea- 
tlon  It  Is  necessary  first  to  ascertain  what  are 
the  facta  stated  in  the  complaint  Omitting 
the  merely  formal  allegations,  these  facts  are 
substantially  stated;  (1)  That  it  Is  made  tbe 
duty  of  defendants  to  keep  the  streets  of  tbe 
town  "in  good  order,  to  cause  to  be  removed 
therefrom  all  obstructions  of  whatever  kind, 
so  that  persons  traveling  thereon  might  pass 
and  repass  wltb  safety."  (2)  That  a  certain 
street  In  said  town,  known  as  "Main  street," 
"was  and  is  much  used  by  the  citizens  thereof 
and  tbe  public  generally,  so  much  so  tbat  said 
duty  of  said  defendants  becomes  a  matter  of 
public  concern."  (3)  That  on  the  23d  of  Sep- 
traibo',  1893,  the  defendants  "negligently  al- 
lowed to  be  placed  and  maintained  In  said 
street,  at  a  point  where  the  same  was  very 
narrow,  a  dangerotis  obstruction,  commonly 
called  a  'booth,'  or  long  table  on  wblcfa  they 
allowed  persons  to  display  goods,  wares,  and 
merchandise  for  sale,  and  by  maintaining  the 
same  there  the  said  atreet  was  rendered  un- 
safe to  persons  riding  or  driving  thereon."  (4> 
That  on  the  day  abov6  mentioned  "tbe  defend- 
ants negligently  allowed  the  narrow  pass  in 
said  street,  cansed  as  aforesaid,  to  be  thronged 
with  vehlclea  of  various  kinds,  and  to  remain 
therein  for  an  mireasonable  time,  and  tbe 
plaintiff,  who  was  at  the  time  tbe  ownn  of  a 
vsloable  h<»«e,  of  the  value  of  one  hundred 
and  fifty  dollars,  and  while  tbe  same  was  be- 
ing ridden  along  said  street,  without  any  fault 
on  the  part  of  the  plaintiff,  and  while  attempt- 
ing to  ride  between  said  tlirong  and  booth,  or 
table,  as  aforesaid,  which  was  the  only  ap- 
parent safe  way  along  said  street  at  said 
time,  Uie  said  horse  became  greatly  frightened 
at  tbe  flaming  goods  displayed  at  and  upon 
said  table,  and  ran  against  the  point  of  a 
boggy  shaft,  wlilch  waa  congregated  in  said 
Street  as  aforesaid,  seriously  injuring  said 
horse,  and  causing  Its  death,  to  the  damage 
4f  the  plaintiff  one  hundred  and  fifty  dollars." 

Inasmuch  as  It  la  the  settled  law  of  this 


state  that  a  municipal  corporation,  charged  by 
its  charter  with  the  duty  of  keeping  In  proper 
repair  the  streets  or  public  highways  within 
the  corporate  limits,  is  not  liable  to  a  civil  ac- 
tion for  damages,  at  tbe  suit  of  an  Individual 
who  has  sustained  an  injury,  either  In  person 
or  property,  by  reason  of  a  failure  on  the  part 
of  the  ccMiporatlon  to  perform  such  duty,  in 
the  absence  of  a  statute  Imposing  such  liabil- 
ity, we  must  next  Inquire  whether  we  have 
any  statute  npon  the  subject  and.  If  so,  what 
are  Its  terms.  Tbe  statute  referred  to,  and  re- 
lied iq)on  by  the  appellant  as  authorizing  the 
action,  is  tbe  act  of  1892  (21  St  at  Large,  91), 
incorporated  in  Rev.  St  1893  as  section  15S2. 
The  terms  of  .that  statute  are  as  follows: 
"That  any  person  who  shall  receive  bodily  in- 
jtuy  or  damages,  In  bis  person  or  property, 
through  a  defect  In  any  street  causeway, 
bridge  or  public  way,  or  by  reason  of  defect 
or  mismanagement  of  anything  und«r  control 
of  the  corporation,  within  tbe  limits  of  any 
town  or  city,  may  recover  In  an  action  against 
tbe  same,  the  amount  of  actual  damage  sus- 
tained by  him  by  reason  thereof.  If  any  such 
defect  in  a  street  causeway  or  bridge  listed 
before  such  injury  or  damage  occurred  such 
damage  shall  not  be  recovered  by  tbe  person 
so  injured  If  his  load  exceed  the  ordinary 
weight:  Provided.  The  said  corporation  shall 
not  be  liable  unless  said  defect  was  occasioned 
by  Its  n^lect  or  mismanagement"  The  sec- 
ond proviso,  rdatlng,  as  It  does,  to  contribu- 
tory negligence,  not  being  pertinent  to  tbe 
present  inquiry,  need  not  be  set  out.  It  Is  ap- 
parent from  tbe  title  of  this  act  ^e  well  as 
from  tbe  terms  used  In  the  body  of  tbe  act 
that  the  sole  purpose  was  to  give  a  person  who 
had  sustained  an  Injury  by  reason  of  a  defect 
In  a  street  a  right  of  action  to  recover  dam- 
ages for  such  injury.  Tbe  title  of  the  act  is 
as  follows:  "An  act  providing  for  a  right  of 
action  against  a  munldpal  corporation  for 
damage  sustained  by  reason  of  defects  in  the 
repair  of  streets,  sidewalks  and  bridges  with- 
in the  limits  of  said  municipal  corporation.** 
And  It  is  manifest  that  the  purpoM  thus  de> 
Glared  In  the  title  was  adhered  to  In  the  body 
of  the  act;  espedally  from  the  language  used 
in  the  proviso  above  set  out  wba*e  It  la  de> 
dared  that  the  corporation  dMmld  not  be  Um.- 
ble  "onlen  said  defect  was  occaslcHied  by  Its 
neglect  or  mismanagement,"  Indicating  very 
clearly  tbAt  the  term  "mismanagement"  as 
used  In  a  previous  part  of  the  act  meant  mis- 
management In  making  repairs  on  the  streets* 
BO  tbat  the  corporation  should  be  held  liable, 
not  only  for  neglect  In  making  the  repairs  on 
the  street  but  also  for  mismanagement  of 
anything  under  tbe  control  of  tbe  corporation 
in  making  such  repairs.  There  Is  nothing 
whatever  In  tbe  act  Indicating  an  Intention  on 
the  part  of  the  l^rUdature  to  make  a  municipal 
coiporatlmi  UaUe  for  any  oUier  nonfeasance 
OT  misfeasance  on  its  part  except  snch  as  was 
Munected  with  the  keeping  of  the  streets,  etc., 
in  propa  and  safe  repair.  Now,  In  this  case 
U  Is  vwT  apparent  that  there  is  no  aUegatioo 


Digitized  by  Google 


a  O)  GABUNGTOir 

in  tte  complaint  that  the  injury  complained  of 
nrose  fi-om,  or  was  caused  by,  any  neglect  or 
mlamaDagemeDt  on  the  part  of  the  defend- 
ants in  keeping  the  streets  of  tbe  town  in  pro[H 
er  and  safe  repair.  On  the  contrary,  the  al- 
legation Is  that  the  injury  resulted  from  the 
fright  taken  by  plalntttt'a  horae  at  certain  olh 
jects  exposed  for  sale  In  the  streets  of  the 
town,  and  was  not  in  any  wise  due  to  any 
fault  of  defendants  In  allowing  any  defects  tn 
the  street  to  remain  unrepaired,  or  any  mia- 
maoagement  In  making  the  repairs.  On  the 
ccHitrary.  one  of  the  allegations  in  the  com- 
plaint. Is  that  there  was  an  "apparent  safe 
way  along  said  street  at  said  time,"  over 
which  plaintUt  could  have  safely  passed  but 
for  the  fright  his  horse  took  at  certain  goods, 
wares,  and  merchandise  displayed  for  sale. 
This  does  not  give  the  plaintlfT  any  cause  of 
action,  either  under  the  statute  or  at  common 
law,  as  has  been  held  by  this  court  in  several 
eases,  when  called  upon  to  construe  a  previous 
statute  of  similar  tenor,  so  far  as  the  present 
question  la  concerned,  though  dilTerlng  in 
some  other  respects  not  pertinent  to  the  pres- 
ent Inquiry.  See  what  Is  said  In  Acker  t.  An- 
derson Co., 20  S.  Cat  page  408,  where,  though 
the  point  was  wt  decided,  because  not  neicea- 
aary  to  that  case,  yet  a  very  strong  Intlmatl<»i 
was  thrown  out  In  favor  of  our  view.  See, 
also,  Brown  v.  Laurens  Co.,  38  a  C.  282, 17  S. 
E.  21.  and  Mason  v.  Spartanburg  Co.,  40  S.  G. 
300,  10  S.  B.  15,  where  tiie  potnf  Is  decided. 
The  cases  from  Mossacluuetts  and  Maine  clt- 
ed  by  respondents'  counsel  seem  to  support 
the  same  view.  The  Judgment  of  this  court 
is  that  the  judgment  of  the  drcnlt  court  be 
affirmed. 


43  8.  c.  sm 

OABLINGTON  et  al.  t.  GOPBLANB. 
(Snpreme  Court  of  Soiith  Carolina.    March  26, 
188B.) 

iNJUNonoii— DiBBOLunoir— Dahaobb. 
On  the  dissolution  of  an  injunction  en- 

Soinlng  a  judgment  creditor,  on  tiie  ^und  of 
lis  insolvency,  from  collecting  a  jadgment  re- 
covered in  another  action,  sned  out  in  an  action 
by  the  jadgment  debtor  to  recover  a  claim 
against  the  judgment  creditor,  the  injunction 
having  been  dissolved  because  of  iite  debtor's 
failure  to  recover  on  his  claim,  the  Judgment 
creditor  is  not  entitled  to  recover,  as  damages, 
attorney  fees  paid  for  an  unsuccessful  attempt 
to  procure  the  dissolution  of  the  injunc^on  be- 
fore tbe  final  hearing  on  its  merits  of  the  judgt 
ment  debtor's  claim. 

Appeal  from  common  pleas  <HreuIt  court  of 
Laurens  county;  Brnest  Gary,  judge. 

Action  by  Mary  X.  Garllngton  and  anothe; 
against  Ueorge  F.  Copeland.  From  a  Judg- 
meit  denying  defendant  damages  oa  the  dis- 
solution of  on  Injunotion,  he  ^nieala.  Af- 
Urmed. 

The  report  of  tbe  master,  referred  to  In  tlie 
oplulon,  was  as  follows: 

"Tbe  order  of  this  court  passed  herein  on 
the  20th  day  of  May,  1890,  provides,  amongst 
other  things,  that  said  cause  be,  and  the 
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same  Is  hereby,  referred  to  C.  D.  Barksdale, 
Esq.,  master  for  said  county,  to  ascertain  and 
report  to  this  court  what  amount  of  damage 
said  defendant  has  sustained  by  reason  of 
said  injunction,  if  any,  with  leave  to  reiwrt 
any  special  matter.  References  have  been 
held'  under  this  order,  and,  they  being  now 
ended,  I  submit  the  following  as  my  report: 
"The  facts  necessary  to  be  considered  In 
determining  the  question  Involved,  as  to 
whether  the  defendant,  Copeland.  is  entltJed 
to  recover  any  damage  of  plalntifla  on  ac- 
count of  the  InjttDctiim  obtained  by  plain- 
tiffs herein,  are,  to  some  extoit,  set  oxS  In 
the  opinion  of  the  supreme  court  in  this  case, 
as  reported  In  26  S.  0..  at  pages  42,  43.  It 
appears  tiiat  the  defendant,  Oeoree  P.  C<^ 
land,  recovered  a  Jadgment  abont  the  SOtb 
of  August,  1884,  ag^nst  George  F.  Toung, 
one  of  the  plaintiffs  her^n,  and  the  land  of 
the  said  Tonng  baTlng  been  levied  upon,  and 
being  about  to  be  aM  uaAa  said  Judgmoit, 
this  action  was  cnnmenced  for  the  purpose 
of  requiring  tbe  said  George  P.  Gopdand  to 
account  to  these  plaintiffs  for  the  rents  and 
proAta  of  certain  lands  of  plaintiffs,  and  to 
enjoin  and  restrain  tbe  enforcement  of  said 
Judgment  nnUl  the  determination  of  this  case 
upon  its  merits.  On  hearing  the  vtflfled  cma- 
plalnt.  Judge  Presaley  passed  an  order  requir- 
ing the  said  George  P.G<9eland  to  show  cause 
why  the  hijunctian  shoold  not  be  granted. 
This  rule  to  show  cause  was  beard  by  Judge 
Gothran,  who  granted  the  order  of  Injunis- 
tfon,  stating  his  reasons  thoefor  as  follows: 
*<1)  It  Is  apparent  that  the  defendant  herein 
Is  greatiy  onbarrassed.  If,  Indeed,  he  is  not 
Insolvent  (2)  ImproTldeat  action  on  my  part 
would,  In  one  event  at  least,  seriously  affect 
the  rights  and  Interest  of  the  plahitiffs.  ^> 
The  matters  InrolTed  are  Important  and  rery 
complicated,  and  It  Is  faasardous  to  determine 
such  on  the  perfunctory  proceedings  by  mo- 
tion. (4)  No  Injury  to  the  defendant,  other 
than  such  as  may  result  from  delay,  can  oc- 
cur to  him,  which  is  not  comparable  to  that 
which  the  plaintiffs  may  sustain  if  their  claim 
is  found  to  be  meritorious.  That  wonld  be 
irreparable.  The  other  may  be  amply  pro- 
vided against  by  bond  and  security.'  In  com- 
pliance with  this  order,  it  seems  that  a  bond 
was  duly  given  and  executed  by  these  plain- 
tiffs in  the  sum  of  five  hundred  dollars, 
though  it  Is  not  produced  her^  because  It 
seems  It  cannot  now  be  found  In  the  clerk's 
office.  This  order  of  Judge  Gothran  was  ap- 
pealed from  by  the  defendant,  Copeland,  but 
the  appeal  was  dismissed  by  tbe  supreme 
court  upon  the  ground  that  the  order  was  not 
appealable.  25  S.  0.  41.  So  the  Injunction 
stood  as  it  was  until  the  final  determination 
of  the  suit  upon  its  merits,  which  being  In 
the  defendant's  favor,  the  injunction  was 
then  dissolved.  It  may  be  said  here  that 
the  case  was  decided  on  the  circuit  in  favor 
of  the  plaintiffs,  and  a  judgment  pronounced 
in  their  favor,  for  a  considerable  sum,  against 
ihsi  defendant;  but  ttUs  Judgment  was  re- 
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vosed  by  tbe  mpreme  court  upon  tlie  single 
ground  that  plaintiff^  title  to  the  land  from 
which  defendant  bad  gotten  the  rmta  and 
pn^ts  was  not  oomplete  before  tbe  com- 
mencement of  the  actltm.  It  Is  a  fact  Vbat 
prior  to  the  commencement  of  this  actltm  tbe 
defendant  her^  Oeorge  P.  Copeland,  made, 
executed,  and  d^rered  to  Messrs.  Holmes  ft 
Simpson  a  paper  In  the  following  words:  'I 
hereby  antboilze  Uessrs.  Holmes  &  ^mpson 
to  collect  the  fmids  due  me  tram  Qeo/rge  F. 
Tmmg  on  judgment  I  have  against  blm,  and 
also  tbe  amount  due  me  <m  tbe  note  against 
HasUng  Dial's  estate  by  R.  P.  TodA^  and 
apidy  tbe  same  to  tbe  <^dest  judgments 
against  me,  and  X  hereby  assign  tbe  same  to 
them  for  that  pnipose.'  Tbis  paper  was  &t- 
ed  16tb  of  October,  18S4.  The  defendant, 
George  P.  Oopeland,  paid  to  bis  attorneys  a 
fee  of  $260  tor  tbe  purpose  of  bavlDg  the  ior 
jnnctiim  dls8(^ed,  and  be  also  paid  tbem  a 
fee  of  f 600  tor  other  serrices  in  tbe  case,  bnt 
at  what  particular  times  these  fees  were  paid 
does  not  appear  from  the  testimony.  Tbe 
wbcde  of  the  principal  and  interest  which 
was  due  upon  the  Judgment  recorered  by 
Oeorge  P.  G(^and  against  Oeoi^  F.  Young, 
as  aforesaid,  was  paid  to  Messrs.  Holmes  <& 
Simpson,  as  tbe  assignees  thereof,  after  the 
determinatlOD  of  this  case  on  Its  merits,  who 
applied  tbe  proceeds  thereof  to  tbe  oldest 
Judgments  against  the  said  Copeland,  as  pro- 
vided by  the  terms  of  the  said  assignment 
The  defendant,  Copeland,  now  claims  that  be 
has  been  damaged  to  tbe  amount  of  the  at- 
torney's fee  paid  by  him  for  the  purpose  of 
baring  the  Injunction  dissolved,  to  wit,  two 
hundred  and  fifty  dollars,  with  Interest  The 
foregoing  are  about  the  facts  of  this  matter, 
as  I  understand  them.  I  conclude,  as  mat- 
ter of  law,  that  the  defendant  Is  not  entitled 
to  recover  of  these  plaintiffs  any  damages  at 
all;  and  I  will,  as  briefly  as  I  can,  state  tbe 
reasons  upon  which  I  base  tbls  conclusion: 

**(1)  It  Is  seen  by  the  foregoing  statement 
of  facts  that  It  was  highly  Important  to 
tiiese  plaintiffs  that  the  defendant  Copeland, 
should  not  be  permitted  to  proceed  with  the 
collectton  of  bis  Judgment  against  the  plain- 
tiff Young  until  this  case  was  determined 
upon  Its  merits,  because  If  he  was  allowed 
to  do  BO,  and  the  court  should  finally  render 
a  Judgment  In  favor  of  plaintiffs  herein, 
such  Judgment  would  piactlcally  amount  to 
nothing,  for  the  reason,  as  stated  by  Judge 
Cothran  In  the  restraining  order,  that  the 
said  Copeland  was  'greatly  embarrassed.  If. 
indeed,  be'  was  'not*  then  'Insolvent';  and 
such  being  the  case,  If  tbe  Injunction  had 
not  been  granted,  and  the  Copeland  Judg- 
ment had  been  forthwith  collected  In  full, 
the  Injury  to  plaintiffs  would  have  been  'Ir- 
reparable,' In  the  event  they  succeeded  In 
obtaining  a  Judgment  against  Copeland  In 
this  action.  And  as  we  have  seen,  they  very 
nearly  succeeded  In  tbis,  as  the  case  was  de- 
cided in  their  favor  on  circuit,  which  decl* 
slon  was  reversed  by  the  supreme  court  up- 


on tbe  sln^  ground  that  thebr  title  was  not 
perfect  at  tbe  commencement  of  tbe  action. 
Tbe  Injunction,  therefore,  was  not  Improper- 
ly, wrongfully,  or  Improvideutly  sued  out 
Mr.  High,  in  his  work  on  Injunctions,  on 
page  1061,  in  section  1685,  lays  down  this 
proposition:  *A  reasonable  amount  of  com- 
peaaatlon  paid  as  counsel  fees  In  jn-oeuring  t/u 
diMohiHon  of  an  Injunction  may  be  recovered 
In  an  action  upon  the  bond,  or  in  the  asaess- 
meat  of  damages  In  the  injuoction  suit  after 
dissolution,  when  that  practice  prevails,  if  the 
injuTietion  i£at  improptrlg  or  wrongfully  twd 
out;  the  amount  belog  limited  to  fees  paid 
counsel  for  proeurmg  the  dittolution,  and  not 
for  defending  the  entire  case.'  (Italics  mine.) 
And  in  section  1886,  p.  1063,  he  further  says: 
'The  allowance  of  counsel  fees  as  damagea 
upon  dissolving  an  injunction  is  based  upon 
the  fact  that  defendant  has  been  compelled  to 
employ  aid  in  ridding  himself  of  an  vnjtut  re- 
strictioD.  which  has  been  placed  upon  blm  by 
the  action  of  plaintiff.  And  tbe  true  test  with 
regard  to  allowance  of  counsel  fees  as  damages 
would  seem  to  be  that  If  they  are  neceanarifg 
incurred  in  procuring  the  dissolution  of  the 
injunction,  when  that  it  the  eote  relief  eought 
by  the  action,  tbey  may  he  recovered  ;  hut 
if  the  injunction  is  only  aneiUary  to  tbe 
principal  object  of  the  action,  and  the 
liability  for  counsel  fees  Is  incurred  In  de- 
fending the  action  generally,  the  diseoiu- 
Hon  of  the  InJuDctioQ  being  only  incidental 
to  that  result  then  such  fees  cannot  be  re- 
covered. Thus,  where  the  principal  pmr- 
poae  of  the  action  was  to  adjudicate  a  ques- 
tion of  title,  and  an  Interlocutory  Injunc- 
tion was  obtained,  but  no  motion  was  ever 
made  or  argued  for  Its  dissolution,  and  tbe 
case  was  finally  tried  upon  Its  merits  upon 
the  question  of  title,  and  decided  In  favor 
of  defendants,  and  the  Injunction  was  there- 
upon dissolved  by  virtue  of  the  judgment  up- 
on the  main  controversy,  It  was  held  that 
counsel  fees  for  dissolution  could  not  be  re- 
covered In  an  action  upon  the  bond.'  (Italics 
mine.)  See,  also,  to  tbe  same  effect  Suth. 
Dain.  pp.  64r-e9,  and  the  case  of  Oelrlcks  v. 
Spain,  15  Wall.  211,  cited  by  both  Mr.  High 
and  Mr.  Sutherland,  and  by  our  own  su- 
preme court  in  tbe  case  of  Hill  v.  Thomas. 
19  S.  C.  236,  237.  These  authorities  seem 
to  me  to  be  conclusive  of  tbe  matter.  The 
Injunction  here  was  only  ancillary  to  tbe 
principal  object  of  the  action,  and  was  really 
only  dissolved  as  a  necessary  consequ^ce 
of  the  Judgment  upon  tbe  main  controversy, 
and  when  that  Judgment  had  been  rendered. 
It  was  never  dissolved  before.  It  Is  true  an 
effort  was  made  to  dissolve  It  by  appealing 
fr6m  tbe  order  to  the  supreme  court,  but  as 
we  have  seen,  that  court  dismissed  the  ap- 
peal upon  the  ground  that  tbe  ordnr  was  not 
appealable;  that  the  law  does  not  provide 
for  an  appeal  from  such  an  orda.  It  was  a 
mistake  ^en  to  take  that  step,  and  It  was 
for  sei^lces  rendered  In  and  about  this  mis- 
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taken  effort  to  dissolve  the  Injunctioa  that 
the  defendant  paid  his  attorneys  the  fee  of 
¥250,  which  he  now  claims  as  damages,  as  I 
understand  the  testimony.  Having  taken 
that  st^  tmproperiy,  and  in  the  face  of  the 
provisions  of  the  law  on  the  subject,  and 
having  failed  to  dissolve  the  Injunction,  that 
expense,  as  It  strikes  me,  was  unnecessarily 
Incurred;  and  the  matter  stood  as  If  he  had 
never  made  any  motlcni  to  dlsstrfve  the  In- 
junction, 80  far  as  plalntUTs'  liability  to  him 
for  damages  on  account  of  counsel  fees  paid 
therefor  Is  concerned.  *6eneral1y.  the  costs 
and  expenses  of  an  unsuccessful  application 
to  dlssolTe  will  not  be  allowed,  though  the 
motion  Is  regular,  and  the  court.  In  Its  dis- 
cretim,  omtlnues  the  injunction  to  the  final 
bearing,  and  then  dissolves  it  on  the  merits.* 
Bath.  Dam.  p.  69.  Here  the  motion  was 
not  even  regular,  and  waa  denied  upon  that 
ground,— all  the  more  reason,  it  aeema  to  me^ 
why  the  expense  Incurred  thereby  should 
not  be  allowed. 

"(2)  It  is  urged  by  plaintlfls'  counsel  here 
that  the  claim  for  damages  must  be  disal- 
lowed fi>r  the  further  reason  that  the  order 
of  InJunctUm  bad  no  restraining  power  upon 
the  enforcement  of  defendant's  judgment 
against  Young,  because  defraidant  had  as- 
signed the  Judgment  before  the  commence- 
ment of  this  action,  and  before  the  order  of 
injunction  waa  passed,  but,  if  H  liad  such  re* 
straining  power  upon  his  assignees  of  the 
judgment,  that  the  payment  by  defendant  of 
counsel  fees  with  the  view  and  for  the  pur* 
pose  of  having  the  Injunction  dissolved  was 
as  if  paid  by  a  mere  Tolnnteer,  since  the  as- 
signment deprived  him  of  all  cpntrol  of  or 
Interest  in  the  judgmtoit  The  Introduction 
of  this  paper  was  objected  to  upon  the 
ground  of  irr^evancy;  and  It  was  also 
earnestly  argued  by  oounsel  for  defendimt 
that  plaintlffls  wne  estopped,  trom  taking 
this  position,  sbice  the  obtainli^  of  the  in- 
junction waa  their  act,  and  they  chose  to 
proceed  only  against  this  defendant,  and  did 
not  make  his  assignees  parties  to  the  appli- 
cation for  the  order.  But  it  seems  that  the 
knowledge  of  the  assignmoit  first  came  to 
plaintiffs  or  their  counsel  at  the  hearing  of 
the  rule  to  show  oiuse.  And  it  seems  to 
me  we  must  loOk  to  the  legal  effect  of  the 
ordor.  I  am  inclined  to  the  opinion  that  the 
position  first  above  stated,'  as  taken  by  plaln- 
tifCs'  counsel,  is  the  correct  one,  or.  In  any 
event,  that  it  was  not  necessary  fbr  the  de- 
fendant to  employ  counsel  to  dissolve  the  in- 
junction, but  IhaX  was  a  matto:  which  he 
might  well  haTe  left  to  the  aasignees  for  the 
benefit  of  creditors,  If  necessary  for  any  one 
to  do  so.  It  is  true  that  the  assignees  ab- 
stained, It  seem%  from  taking  any  at^  to- 
wards the  enfbrcemrait  of  the  judgment 
against  Yonng  until  after  the  determination 
of  this  case  on  its  merits,  sud  they  probably 
did  BO  abstain  because  of  the  passage  of  the 
restraining  order;  but  that  fact  cannot  I 
think,  alter  the  case,  since  nothing  was  lost 


by  the  delay,  as  the  judgment  against  Young 
was  paid  In  full,  including  Interest  and  all 
costs  thereon,  after  this  case  was  determin- 
ed. I  therefore  recommend  that  the  claim 
for  damages  be  denied,  and  that  the  defend- 
ant, George  P.  Copelond,  be  required  to  pay 
all  costs  which  have  accrued  In  connection 
with  these  proceedings  for  the  estaUlshment 
of  said  claim. 

"My  notes  ot  testimony  are  herewith  filed, 
as  a  part  of  this  req^ort  All  of  which  Is 
respectfully  submitted.  O.  D.  Barlcsdale, 
Formerly  Master,  I*  C." 

ECaskell  &  Dial,  for  appelant.  Ferguson 
&  Featheratone,  for  rei^KHidents. 

McIVEB,  C.  J.  The  controversy  in  this 
case  grows  out  of  a  claim  on  the  part  of  the 
defendant  for  damages  alleged  to  have  been 
sustained  by  htm  by  reason  of  an  Injunctioii 
granted  In  the  outset  of  the  case.  It  seems 
that  the  defendant  herein  had  previously  re- 
covered judgment  against  George  F.  Young, 
one  of  the  plaintiffs  herein,  for  a  considera- 
ble sum  of  money,  under  which  a  levy  had 
been  made  upon  the  lands  of  the  said  Young. 
Thereupon,  the  present  action  was  com- 
menced, mainly  for  the  purpose  of  recover- 
ing a  large  sum  of  money  claimed  to  be  due 
by  Copelaud,  the  defendant  herein,  to  the 
plaintiffs;  and,  under  the  allegation  that 
Copeland  was  Insolvent,  an  Injunction  was 
asked  for,  restraining  the  sale  of  the  said 
Young's  property  until  the  plaintiffs  could 
have  an  opportunity  of  establishing  their 
claim  against  said  Oopeland,  which,  with- 
out such  injunction,  would  become  fruit- 
less. On  hearing  the  verified  complaint,  his 
honor.  Judge  Pressley,  granted  a  rule  re- 
quiring Copeland  to  show  cause  why  the  In- 
junction prayed  for  could  not  be  granted, 
and  In  the  meantime  restraining  Copeland 
from  enforcing  his  judgment  against  Young. 
This  rule  to  show  cause  ivas  heard  by  his 
honor.  Judge  Cothran,  who,  upon  the  plead- 
ings, and  affldavits  submitted,  granted  an  or- 
der containing  the  restraining  order  pre^ 
vlously  granted  by  Judge  Pressley  until  a 
decision  Is  made  upon  the  merits,  upon  the 
plaintiffs  entering  into  the  usual  undertaking 
provided  for  by  statute.  One  of  the  rea- 
sons given  by  Judge  Cothran  for  his  action 
Is  thus  expressed  by  him:  "It  Is  apparent 
that  the  defendant  herein  is  greatly  embar- 
rassed, if.  Indeed,  he  Is  not  insolvent."  From 
this  order,  Copeland  appealed,  and  his  ap- 
peal was  dismissed,  mainly  upon  the  ground 
that  the  order  of  Judge  Cothran  was  not 
appealable.  See  Gailington  t.  Copeland,  25 
S.  C.  41.  So  that  the  result  was  that  the 
restraining  order  continued  In  force  until 
the  final  decision  upon  the  merits,  whoi, 
by  its  own  terms,  it  fell.  After  stoutly  con- 
tested litigation,  the  plalntifb  succeeded  in 
recovering.  In  the  circuit  court,  a  judgment 
against  0<^land,  which,  upon  appeal,  and 
after  two  hearings  in  the  supreme  court, 
was  reversed,  and  complaint  dismissed,  side- 
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ly  upon  the  ground  that  the  plaiatlffs  had 
failed  to  show  that  they  bad  title  to  thp 
lands  out  of  which  rent  was  claimed,  at  t&e 
time  the;  commenced  their  action.  See 
QarUngton  t.  Copeland,  32  S.  G.  67,  10  S.  E. 
61&  Thereupon,  the  present  proceeding  was 
commenced  for  the  purpose  of  having  the 
damages  assessed  which  defendant  claims 
that  he  sustained  by  reason  of  said  Injunc- 
tion. The  whole  matter  was  referred  to 
Master  Barksdale,  who  heard  the  testimony 
and  made  his  report,  denying  the  defend- 
ant's claim  for  damages.  To  this  report, 
defendant  filed  exceptions,  and  the  case  thus 
came  before  his  honor.  Judge  Ernest  Gary, 
who  overruled  all  of  the  exceptions,  and 
confirmed  the  master's  report,  saying  In  his 
order  that:  "This  report  is  so  full  and  ex- 
haustive that  it  is  needless  to  repeat  any  of 
the  matter  contained  therein.  After  con- 
sideling  it,  I  am  satisfied  that  the  principles 
of  law  announced,  and  the  findings  of  fact, 
are  correct"  From  this  order  or  Judgment 
the  defendant  appeals,  upon  the  several  ex- 
ceptions set  out  in  the  record,  which  are 
practically  identical  with  the  exceptions  tak- 
en by  him  to  the  master's  report. 

We  indorse  fully  what  Is  said  by  the  cir- 
cuit Judge  as  to  tlie  very  satlsfactcwy  charac- 
ter of  the  master's  report  The  conclusion 
which  he  reaches  is  so  well  vindicated  by 
the  reasoning  which  he  employs  and  the  au< 
tborlties  which  be  recites  that  any  attempt 
on  oar  part  to  add  thereto  seems  wholly  un- 
necessary, and  would  Involve  mere  repeti- 
tions. For  this  reason  the  report  of  the 
mastOT  should  be  set  out  in  full  In  the  report 
of  the  casa  There  Is,  however,  another 
view  which  may  lend  scmie  support  to  the 
conclusion  reached  by  the  master.  The  un- 
dertaking which  constitutes  the  basis  of  the 
present  proceedings  having  been  lost  Its 
precise  terms  do  not  appear  in  the  case,  but 
we  must  presume  that  it  conforms  with  the 
provision  of  the  statute,  which  (Code,  S  243) 
are  as  follows:  "When  no  provision  Is  made 
by  statute  as  to  security  upon  an  Injunction, 
the  court  or  Judge  shall  require  a  written 
andertaking  on  the  part  of  the  plalntiCF, 
with  or  without  sureties,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined 
such  damages,  not  exceeding  an  amount  to 
be  specified,  as  he  may  sustain  by  reason  of 
the  injunction,  If  the  court  shall  finally  de- 
cide that  the  plaintlCF  was  not  entitled  there- 
to." Now,  It  does  not  appear  that  any  court 
has  finally  decided  that  the  plaintiffs  were 
not  entitled  to  the  injunction  which  they 
obtained.  On  the  contrary,  the  circuit  court 
expressly  held  that  they  were  entitled  to  the 
Injunction,  and  this  court  expressly  declined 
to  consider  thut  question,  upon  Jurisdictional 
grounds.  The  fact  that  the  plalutifh  failed 
to  establish  their  claim  against  the  defend- 
ant does  not  necessarily  show  that  the  In- 
junction was  Improperly  granted  in  the  first 
instance,  for  a  case  may  be  conceived  of  In 
which  a  court  of  equity,  as  a  precautionary 
measure,  and  In  the  Interest  of  Justice,  might 


grant  an  injunction  to  preserve  matters  In 
statu  quo  until  the  parties  could  have  the  op- 
portunity of  having  what  they  honestly  con- 
ceived to  be  their  rights  investigated.  Ttiat 
the  plaintiffs  litigated  In  the  best  of  faith, 
and  that  their  claims  were  not  sham  and 
pretensive,  abundantly  appears  In  the  main 
case,  found  In  32  S.  C.  57,  10  S.  B.  616,  above 
referred  to^  and  that  the  injunction  never 
was  held  to  have  been  improperly  granted, 
but,  on  the  contrary,  the  effort  to  have  It 
vacated  failed,  as  Is  also  apparent  as  well 
as  the  fact  that  it  fell  simply  as  an  Incident 
to  the  main  case.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  drcoit 
court  be  affirmed. 


.   (41  &  a  iM> 
BETCa  T.  MA8SBT  et  at 
(Supreme  Court  of  South  Carolina.    March  20L 
1S8S.) 

Rss  JoniCATA  —  Fabtial  Rbvbrsii.  or  Dscbbs — 
Hanoatb  and  Pboobbdikos  Below— RioBt 
TO  Attack  Fbbviods  Dbcbbb. 
PlalntiCE  yasA  tut  certain  anunntB  ad- 
vanced to  defendant  to  enable  him  to  carry  on 
two  plantations.    Upon  an  appeal  by  the  de- 
fendant, the  judgment  of  the  lower  coart  wu 
affirmed,  except  as  to  the  exact  snm  due  plaio- 
tiS,  and  it  was  decided  that,  since  the  amount  to 
be  loaned  on  both  plantations  was  not  to  exceed 
$10,000,  and  defendant  bad  p^d  all  advances 
on  i)lantation  A.,  his  remaining  liability  was  the 
difference  between  the  amount  so  paid  and  $10,- 

000.  The  mm  loaned  on  plantation  B.,  as  re- 
ported by  the  referee,  was  adjudged  correct  and 
the  case  was  remanded  solely  to  have  the  amount 
advanced  on  plantation  A.  determined.  Heii, 
that  defendant  could  not  on  tne  subsequent  pro- 
ceedinps  below,  question  the  correctnoss  of  tba 
original  report  of  the  referee  In  stating  the  aama 
due  by  defendant  on  account  of  plantation  B., 
this  being  matter  already  adjudicated. 

Appeal  from  common  pleas  drcnlt  coort  ot 
Lancaster  county;  Ernest  Gary,  Judge 

Action  by  J.  Y.  Bryce.  as  administrator  of 
T.  W.  Dewey,  deceased,  against  James  u. 
Massey  and  another.  From  a  judgment  fw 
plaintiff,  defendant  Massey  aroeala.  Af- 
firmed. 

Ernest  Moore,  for  appellant  B.  E.  ft  K. 
B.  Allison,  (or  respondent 

McIVEB,  a  J.  Thia  is  the  second  ^)peai 
in  this  case,  and  for  a  full  statement  of  the 
nature  of  the  case,  and  the  fiacts  developed 
at  the  former  hearing,  reference  must  be  bad 
to  the  case  as  reported  in  35  S.  O.  127,  14  & 
£1.  7GS.  It  la  sufficient  to  state  here,  in  gen- 
eral terms,  that  the  object  of  the  action  was 
to  recover  the  amount  advanced  to  the  ap- 
pellant under  two  paxiers  vtalcb  were  held 
in  the  former  case  to  amount  to  an  aquitable 
mortgage.  Advances  to  an  amount  not  ex- 
ceeding $10,000,  for  the  purpose  of  cairylng 
on  two  plantations  owned  by  appellant,  one 
tailed  the  "landsford  Place,"  situate  In 
Cheater  county,  and  the  other  called  tlie 
"Lancaster  Placi^"  situate  in  the  county  of 

1.  ancaster,  yrere  contracted  for  and  secured 
by  this  equitable  mortgage   But  while  the 
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nnmimt  advanced  for  the  Landsford  placo 
was  aacertalned  at  the  former  hearing,  the 
amonDt  advanced  for  the  Lancaster  place 
was  not  ascertained;  probably  for  the  rea- 
son that  the  advances  for  the  Lancaster 
place  had  been  paid  by  the  appellant.  But 
the  court  held  that,  Inasmuch  as  the  adTaaces 
for  both  of  the  places  were  limited  to  the 
sum  of  $10,000,  It  was  necessary  that  the 
amount  advanced  for  the  Lancaster  place 
should  be  ascertained  and  deducted  from  the 
total  sum  to  be  advanced,  as  the  appellant 
could  only  be  held  liable,  under  the  Hen, 
for  advances  on  the  Landsford  place  to  the 
extent  of  the  balance  thus  ascertained,  after 
crediting  appellant  with  such  amounts  as  the 
plaintiff  may  have  received  from  the  Lands- 
ford place,  as  well  as  for  a  balance  of  $1,- 
118.81  due  by  plaintiff  to  defendant  Jones, 
the  agent  of  appellant  In  managing  the 
Landsford  place,  as  the  result  of  his  opera- 
tions of  a  previous  year.  For  this  purpose 
filone  the  case  was  remanded  to  the  circuit 
«ourt,  the  language  of  the  court  being:  "But 
while  the  amount  of  the  advances  made  for 
the  use  of  the  Landsford  place  has  heen  as- 
certained by  the  report  of  the  referee,  as  stat- ' 
ed  In  Exhibit  X,  we  do  not  find  anywhere  In 
this  voluminous  record  any  statement  of  the 
amount  advanced  for  the  use  of  the  J^ancaa- 
ter  plantation  under  the  terms  of  paper  U; 
and  hence  the  case  must  go  back  for  the  pur- 
pose of  requiring  the  referee  to  ascertain 
such  amount.''  Under  that  Judgment  of  this 
court  the  case  went  back,  and  the  referee 
made  his  report,  ascertaining  the  amount  ad- 
vanced for  the  use  of  the  Lancaster  planta- 
tion during  the  year  1869  to  be  the  sum  of 
$1,650.33,  to  which  appellant  filed  sundry 
exceptions,  set  out  In  the  case,  which,  with- 
out questioning  the  correctness  of  the  amount 
found  to  have  heesx  advanced  for  the ,  lAn- 
<^ter  place,  raise  sundry  questions  as  to  the 
amount  due  by  appellant  to  the  plaintiff; 
mainly  contesting  sundry  advances  which 
had  been  previously  charged  as  made  for  the 
Landsford  place  In  the  former  report  of  the 
referee.  Upon  this  report  and  the  exceptions 
thereto,  the  case  came  before  his  honor, 
Judge  Ernest  Gary,  for  hearing.  The  circuit 
Judge  held  that  the  referee  had  very  proper- 
ly confined  his  InquliT  to  the  Issue  submitted 
to  him,  "viz.  the  amount  advanced  by  J.  y. 
Bryce  &  Oo.  for  the  use  of  the  Lancaster 
pluitation  under  the  terms  of  paper  D," 
and,  holding  that  the  exceptions  taken  by  the 
present  appellant  undertook  to  open  up  ques- 
tions previously  decided,  held  that  plain- 
tiff was  entitled  to  recover  from  defendant 
tiie  balance  ascertained  by  first  deducting 
from  the  said  sum  of  ¥10,000  the  amount  of 
the  advances  for  the  Lancaster  plantation, 
together  with  the  above-mentioned  sum  of 
$1,118.81,  and  the  sum  of  95,456.76,  for  which 
appellant  had  been  prerlonsly  adjudged  to 
be  entitled  to  credit,  to  wit,  "the  sum  of  sev- 
enteen hundred  and  sevens-four  dollars  and 
ten  cents,  and  that  any  and  all  property  in- 
v.2l8.K.na6— 21 
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eluded  In  the  equitable  mortgage  D  Is  hereby 
charged,  under  the  terms  of  the  same,  with 
the  payment  of  said  sum,  and  the  plaintiff  Is 
privileged,  at  the  foot  of  this  decree,  to  ap- 
ply for  any  such  ordera  as  may  be  necessary 
to  enforce  the  same."  From  this  judgment 
the  defendant  appeals  upon  numerous 
grounds  set  out  In  the  record,  all  of  which 
except  the  22d,  23d,  and  24th  complain  of 
error  In  not  restricting  the  amount  of  the  ad- 
vances made  for  the  use  of  the  Landsford 
place  to  charges  for  "provisions  and  mer- 
chandise." 

It  Is  very  obvious  that  the  real  question 
raised  by  this  appeal,  passing  by  for  the 
present  exceptions  22,  23,  and  24,  Is  whether 
the  circuit  Judge  has  erred  in  construing  the 
former  Judgment  of  this  court.  We  do  not 
see  how  there  can  be  a  doubt  upon  this  point. 
It  seems  to  us  that  a  simple  reading  of  the 
opinion  in  the  former  appeal,  especially  that 
pait  of  it  from  which  the  foregoing  extract  Is 
taken,  is  abundantly  sufficient  to  show  that 
Judge  Gary  was  entirely  correct  In  the  con- 
struction which  he  placed  upon  the  former 
Judgment  In  view  of  the  fact  that  this  court 
held  that  "the  amount  of  the  advances  made 
for  the  use  of  the  Landsford  place  has  be^ 
ascertained  by  the  report  of  the  referee,  as 
stated  in  Exhibit  X,"  It  seems  to  us  very 
clear  that  any  exception  to  the  amount  thus 
ascertained  is  an  attempt  to  reopen  questions 
already  adjudicated,  which,  upon  well-settled 
principles,  cannot  be  permitted.  Again,  we 
find  the  following  language  in  the  opinion 
rendered  under  the  form«  appeal:  "The  de- 
fendant Massey,  in  his  argument  here,  has 
made  objection  to  sundry  items  charged  by 
the  referee  as  advances  made  for  the  use  of 
the  Tjandsford  place,  in  the  account  filed  with 
his  report  as  Exhibit  X;  but  as  we  do  not 
find  any  exceptions  to  the  report  of  the  ref- 
eree, based  upon  sueh  alleged  erroneous  char- 
ges, they  cannot  be  considered  nere."  It 
seems  to  us  that,  If  the  account  filed  with  the 
original  report  of  the  referee  contained  any 
charge  supposed  to  be  erroneous  upon  any 
ground,  then  was  the  proper  time  to  take 
exception  thereto,  and  If  not  then  taken  It 
Is  now  too  late  to  do  so.  Huson  v.  Wallace, 
1  Rich.  Eq.  1;  Boyce  v.  Boyce,  6  Klch.  Eq. 
302.  We  think,  therefore,  it  is  now  too  late 
to  raise  any  question  as  to  the  correctness  of 
the  amount  heretofore  ascertained  to  have 
been  advanced  for  the  use  of  the  Landsford 
place,  even  If  such  a  question  could  at  any 
time  have  been  successfully  raised,  which 
Is  more  than  doubtful,  as  the  language  used 
In  the  addition  made  to  paper  D  by  the  ap- 
pellant himself  Is  well  calculated  to  show 
that  advances  In  money,  as  well  as  in  pro- 
visions and  merchandise,  were  contemplated 
by  the  parties.  Exception  22  imputes  error 
to  the  circuit  judge  "in  granting  leave  to  the 
plaintiff  to  apply  at  the  foot  of  the  decree  for 
an  order  or  decree  of  foreclosure  without  re- 
quiring the  said  plaintiff  first  to  amend  his 
complaint  so  as  to  allege  what  property  ww 
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covered  by  the  mortgage  paper  D  bereln,  and 
without  requiring  plaintiff  to  prove  what 
property  was  so  covered."  Exception  23 
complains  of  error  In  granting  leave  to  plain- 
tiff to  apply  at  foot  of  decree  for  Judgment 
of  foreclosure  without  showing  by  affidavit 
or  certificate  of  the  clerk  that  notice  of  the 
pendency  of  the  action  bad  been  duly  filed. 
Exception  24  is  very  much  to  same  effect. 
These  three  exceptions  relate  to  matters 
which  do  not  seem  to  have  been  brought  to 
the  attention  of  the  circuit  Judge,  and  there- 
fore he  made  no  ruling  as  to  them,  and  hence 
there  Is  nothing  for  as  to  review.  Besides, 
these  are  matters  more  proper  to  be  consid- 
ered when  application  is  made  for  a  sale  of 
the  property  claimed  to  be  covered  by  the 
mortgage,  and  certainly  cannot  be  regarded 
as  constituting  any  error  In  the  Judgment 
appealed  from.  In  addition  to  this,  It  ap- 
pears from  the  case  that  notice  of  the  paid- 
ency  of  the  action  was  filed  when  the  action 
was  first  Instituted,  and  again  when  the 
supplemental  complaint  was  filed.  So  that 
there  does  not  seem  to  be  any  foundation  for 
these  exceptions,  at  least  so  far  as  the  pres- 
ent appeal  Is  concerned.  The  Judgment  of 
this  court  Is  that  the  Judgment  of  the  drcult 
court  be  affirmed. 

(48  S.  C.  486) 

DBUMMOND  v.  NICHOLLS,  Sheriff. 
(Suprane  Court  of  South  Carolina.    April  8. 

1805.) 

Nonsuit— Qdkstiom  vor  Jort. 
In  r«)leTin  iae  crops  alleged  to  have  been 
raised  by  plaintiff  as  tenant,  and  seized  to  sat- 
isfy a  lien  created  by  the  landlord,  wbere  there 
was  evidence  that  the  relation  of  tenancy  exist- 
fd.  It  was  error  to  grant  a  nonsuit  on  the  theory 
that  plaintiff  was  a  mere  laborer. 

Appeal  from  conunon  pleas  circuit  oonrt  of 
Spsirtaiibiirg  county;  I.  D.  Wltherspoon, 
Judge. 

Action  of  replevin  hy  Ellas  Drummond 
against  John  M.  Nlch<4U.  From  a  Judgment 
of  nonsuit,  plaintiff  appeals.  Reversed. 

Duncan  ft  Sandtts,  for  appellant  Romar 
&  Simpson,  for  respoDdent 

POPE,  3.  This  was  an  action  for  claim  and 
dellro^  of  certain  personal  property,  brought 
by  the  plaintiff  against  tiie  defendant  In  tbo 
court  of  common  pleas  tor  Spartanburg 
county,  which  came  on  for  trial  before  his 
honor,  Judge  Wltherspoon.  and  a  Jury,  at 

  term,  189-.    Aft«  the  plaintiff  had 

closed  his  testimony,  the  defoidant  moved 
for  a  nonsuit,  which,  after  argument,  was 
granted.  After  Judgment  was  entered  the 
plaintiff  appealed  on  12  grounds,  as  follom: 
(1)  Uullng  and  holding  that  the  liens  given 
by  W.  D.  Brandenburg  WM-e  ralld  and  bind- 
ing liens  on  the  ci'ops  grown  by  the  plain- 
tiff In  1S81.  {2)  That  the  liens  given  by 
Brandenburg  to  Parks  &  Gray  and  to  Gaston 
eovered  the  property  in  dispute,  and  were 
TftUd  llou  on  this  [H<opcrty.   (8)  In  rollng 


and  holding  that  the  plaintiff  was  a  mere 
laborer.  (4)  In  not  ruling  and  holding  that 
the  plaintiff  was  a  tenant  of  Brandenburg. 
(5)  In  not  at  least  submitting  it  to  the  Jury, 
and  in  not  allowing  the  jury  to  determine 
from  the  evidence,  whether  the  plaintiff  was 
a  toiant  or  laborer  of  Brandenburg.  (G)  In 
ruling  and  holding  that  th^e  was  no  evi- 
dence on  any  of  the  issues  to  be  passed  on  by 
the  Jury.  (7)  In  not  ruling  and  holding  that 
the  plalnuff  had  such  an  Interest  In  the  crop 
grown  by  him  as  could  not  be  bound  by  any 
lien  given  by  W.  D.  Brandenburg.  (8)  Be- 
cause his  honor  erred  in  admitting  in  evidence 
Exhibit  2  In  the  lieu  from  W.  D.  Brandenburg 
to  Parks  &  Gray.  (9)  In  not  allowing  the  wit- 
ness W.  D.  Brandenburg  to  answer  tbe  ques- 
tion, "Did  yon  give  a  Hen  on  EUas  Drum- 
mond's  crop,— on  his  part  of  the  crop?"  (10) 
In  not  allowing  the  witness  W.  D.  Branden- 
burg to  be  examined  as  to  his  Intention  In  giv- 
ing the  lien  to  Gaston,  and  to  testify  whethw 
he  intended  to  give  a  lien  on  tbe  crop  of 
Ellas  Drummond.  (11)  In  not  allowing  the 
witness  W.  D.  Brandenburg  to  answer  the 
question,  "What  knowledge  did  Ellas  Drum- 
mond have  of  your  giving  a  11^  to  A.  W. 
Gaston,  or  signing  any  pap«r7"  (12)  In  not 
allowing  the  witness  W.  D.  Brandenburg  to 
testify  as  to  what  crops  were  Intended  to  be 
bound  by  the  lien  given  to  A.  W.  Gaston, 
and  on  what  lands  he  supposed  these  cnps 
were  to  be  grown. 

It  may  be  proper  to  give  a  iHief  outline  of 
the  transaction  here  Involved,  in  order  that 
we  may  the  more  correctly  apprehend  the 
true  significance  to  be  attached  to  the  ques- 
tions here  presented  to  be  answered.  It 
seems  that  In  18U1  (early  In  the  year)  William 
D.  Brandenburg,  having  In  his  charge  and 
under  his  control  ttSO  aovs  of  land  of  his 
own,  SOO  acres  that  belonged  to  his  motber- 
in-Iaw,  Mrs.  A.  F.  Crosswell,  and  42  acres 
that  belcmged  to  his  wife,  Mnk  W.  J>.  Bnnd- 
enborg,  wmt  In  person  to  A.  W.  OastcMi  and 
borrowed  9400,  In  the  shape  of  4  bales  of 
cotttm,  in  order  to  make  crops  upon  said 
lands  during  the  year  1891.  and.  In  accord- 
ance wltii  the  prov1sI<»is  of  our  statnte  law 
on  that  sabject,  gave  a  lien  on  all  the  crops 
grown  or  to  be  grown  on  said  lands  during 
that  year  (1801).  See  Brandenburg  v.  xssa* 
ton  (S.  O.)  20  S.  E.  157.  Brandenburg  not 
paying  the  debt  accrued  by  bis  Hen,  Gaston 
sued  ont,  befure  the  clerk  of  court,  warrants 
to  sdxe  the  crc^s  raised  upon  said  lands  dur- 
ing the  year  1891;  and  the  sheriff,  Nlctaolls. 
as  was  required  by  law.  took  ponessiui  of 
said  crops.  Among  the  crops  so  seized  were 
480  pounds  of  seed  cotton,  of  the  TSlne  of 
flO;  670  pounds  of  com  in  tbe  ear,  oC 
tbe  value  of  $10;  and  1,2^  pounds  of 
seed  cotton,  of  tbe  value  of  $30.— aggregat- 
ing foO.  All  this  pmonal  prcpettj  was 
claimed  by  the  plaintiff  as  his  own  property, 
and,  the  sheriff  refusing  to  deliver  it  up  to 
him,  he  bronght  bis  action  toe  daim  and  de- 
livery.  The  dcfenuant,  by  bis  answv*  Mt 
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up  tals  pMsesBlon  bb  rlghtfnl  under  the  said 
Uea  of  A.  W.  Oaston,  and  eoiiiUi  liens  beld 
by  Parks  &  Gray,  similar  in  character  to 
tiiat  of  A.  W.  Oaston.  At  the  hearing  quite 
a  number  of  wttneases  were  examined  by  the 
plalntlir,  and,  as  before  stated,  the  defend* 
ant  moved  for  a  nonsuit,  wblcb  was  cnmted. 

The  grounds  of  appeal,  from  9  to  li^  in> 
clcslre,  cannot  be  sustained.  A  mere  in- 
spection will  Bbow  that  th^  are  untenable; 
But  from  1  to  8,  IncluslTe,  they  presort,  in  lUf- 
ferent  phases,  tbe  question  of  the  character 
of  the  relatlcm  of  the  plaintiff  to  Brandn- 
bnrg,  that  are  not  free  from  difficulty.  Indeed, 
they  appear  to  us  to  be  moltorious,  to  this 
extoit,  at  least,  vis.  as  presenting  the  differ- 
ence in  law  whch  exists  between  a  taaant 
and  a  laborer;  for,  If  the  plaintiff  is  entitled 
to  be  regarded  as  a  tenant,  then  Branden* 
burg  could  not  glre  a  lien  to  Gaston,  or  any- 
body else,  that  would  dqirlTe  tbe  plidntiff, 
as  a  tenant,  of  any  crops  raised  by  him.  This 
difficulty  would  not  exist  if  he  (the  plaintiff) 
could  be  btid,  in  law,  to  be  a  mere  laborer 
of  Brandenbug.  l^ere  tai  certainly  testl- 
mony  disclosed  in  the  case  bearing  upon 
this  Issue.  And,  If  thne  Is,  then  tbe  chrcuit 
judge  was  in  error  In  granting  the  nonsuit 
Sucb  being  aar  conclusion,  we  think  a  new 
trial  should  be  granted;  but  It  must  be  dis- 
tinctly understood  tint  tbls  court  has  no 
QPlulcHi,  and  declines  to  express  any  opin- 
ftm,  as  to  tbe  STiffldeQcy  of  this  testimony. 
We  prefer  to  leave  every  Issue  open.  It  Is 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  the 
cause  IB  now  remanded  to  that  court  for  a 
new  trial. 


<43  8.  c.  49) 

BnCHALSON  V.  ALL  et  al. 
(Snpreme  Court  of  Booth  Carolina.    April  2, 
1895.) 

AcTiox  o:t  thb  Case— Converting  Propebtt 

SUBJEOT  TO  IiIBN. 

Where  a  person,  with  the  cranivance  of 
the  owner,  converts  to  his  own  use  farm  prod- 
ucts sabject  to  an  agricultoral  lien,  and  places 
them  beyond  the  reach  of  the  henee  under  the 
statutory  proceedings,  the  latter  may,  in  an  ac- 
tion Bimliar  to  case  at  common  law,  recover  his 
damages. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  I.  D.  WUhCTspoon,  Judge. 

Action  by  Isaac  Mlchalson  against  W.  A. 
All,  Jr.,  &  Co.  There  was  a  Judgment  for  de- 
fendante,  and  plaintiff  appeals.  Reversed. 

James  E,  Davis  and  A.  M.  Boozer,  for  ap- 
pellant Patterson  &  Holman,  for  respond- 
onto. 

POPE.  J.  Tbe  plaintiff,  by  his  complaint, 
alleged  that  on  the  6th  day  of  February,  1893, 
one  John  Klrkland  executed  to  him  an  agri- 
cultural lien, — that  Is,  a  lien  on  all  the  crops 
the  said  John  Klrkland  should  make  during 
the  year  1893  on  the  plantation  of  land  known 
as  the  "Boynton  Plac^"— to  secure  some  |2T0 


advanced  to  said  Kliblaiid  by  the  plalntifl 
In  supplies  to  make  such  (snps;  that  all  the 
cotton  made  by  said  Klifcland  was  three  bales 
of  cotton;  and  that  the  defendants,  well 
knowing  that  the  said  Kli^nd  had  given 
to  the  plaintiff  an  agricultural  Hen  on  said 
cotton,  and  In  fraud  of  plalntiff*s  rights,  In- 
dooed  the  said  Klrkland,  in  the  nighttime, 
to  haul  said  three  bales  of  cotton  from  the 
Bf^ton  place  to  the  defendante*  place  of 
businms;  that  the  def^dante  thereafter 
placed  the  said  three  bales  of  cotton  beyond 
the  reach  of  the  agricultural  lien,  and  con- 
verted the  same  to  their  own  us^  to  the  dam- 
age of  the  plaintiff  l^a  Tbe  defendant  de- 
murred to  this  complaint,  because  it  failed  to 
state  facte  suffldent  to  constitute  a  cause  of 
action.  The  cause  came  cm  to  be  heard  be- 
fmre  his  honor,  Judgo  Wltherspoon,  on  the 
complaint  and  the  demurrer  thereto;  where- 
upon the  said  circuit  Judge  sustained  the  de- 
mnrrw,  in  the  following  Jndgmoit:  "The 
defendante  intopose  a  demurr«r  to  the  com- 
philnt,  on  the  ground  that  it  does  not  state 
facte  sufficioLt  to  constitute  a  cause  of  Bb- 
tlon.  The  plaintiff  se^  In  this  action  to 
enforce  his  righte  upon  an  agricultural  11^ 
It  was  held  In  Stomberger  v.  McSween,  14 
S.  O.  35.  and  Kennedy  v.  Reames,  16  8.  G. 
548,  that  the  only  remedy  to  enforce  righto 
under  an  agricultural  lien  Is  that  provided 
by  the  stetute.  Attxr  bearing  argument  by 
counsel,  I  conclude  that  the  defaadante*  de- 
murrer must  be  sustained,  with  coste;  and 
It  Is  hereby  so  ordered  and  adjudged."  The 
plaintiff  now  appeals  from  sudi  Judgment, 
upon  the  single  ground  that  the  circuit  Judge 
erred  In  sustaining  tbe  demurrer. 

It  seems  to  us  that  the  circuit  Judge  is  In 
error,  as  we  shall  now  att«npt  to  point  out 
Unquestionably,  If  these  three  bales  of  cotttm 
were  still  in  Bamw^  county,  the  plaintiff 
could  have  them  seized  under  tbe  warrant 
of  the  clerk,  directed  to  the  sheriff  of  that 
county,  commanding  such  sheriff  to'  seise 
safd  thi-ee  bales  of  cotton,  no  matter  In  whose 
hands  the  same  might  be.  This  poww  to 
set  this  machinery  In  motion  Is  vested  by  tbe 
statute  In  the  plaintiff;  and.  if  the  cotton 
was  there,  the  idalntlff  would  be  forced  to 
adopt  that  remedy.  But  the  plaintiff,  by  his 
complaint,  alleges  th^t  such  three  bales  of 
cotton  have  been  carried  off  by  defendimts. 
and  converted  to  their  own  use,  so  that  such 
warrant  cannot  reach  them.  All  these  facte 
are  admitted  by  the  demurrer.  Do  not  thew 
focte  suggest  the  remedy  of  an  action  on  the 
case,— trespass  on  the  case,  under  the  old 
common  taw  ?  It  seems  so  to  us.  It  makes 
no  difference  that,  under  our  present  Oode  of 
Civil  Procedure,  the  specific  action  of  tres- 
pass on  the  case  is  abolished,  for  the  present 
pleadings  by  complaint  are  adapted  to  meet 
all  those  old  forms  of  action.  We  do  not 
think  the  two  cases  cited  by  the  circuit  Judge, 
when  critically  examined,  conflict  with  this 
view.  It  Is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  reversed, 
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and  that  the  cause  be  rmauded  to  the  dc- 
cult  cour^  with  leave  to  the  defendants  to 
aoBWtt*. 

(48  S.  C.  <14) 

KEY  et  aL  T.  WEATHERSBEE  et  aL 
(Supreme  Court  of  Soath  Carolina.    March  2d, 
1B95.) 

WlLL»— VaLIDITT— HUBBAND  OF  DBTISIB  iS  WiT 

KBB.S. 

1.  That  the  bnsband  of  a  life  devisee  of 
lands  was  a  Bubecribing  witness  to  ttie  will,  does 
not  destroy  the  remainder  interests,  and  render 
the  estate  distributable  as  in  the  case  of  intes- 
tacr,  but  the  remainders  are  thereby  accelerated, 
and  take  effect  at  once,  under  Ber.  St  S.  G.  § 
1091,  which  provides  that  a  devise  to  which  the 
husband  of  ue  devisee  Is  a  anbscribing  witness 
shall  be  void  to  the  extent  that  the  amount  of 
the  devise  exceeds  the  amount  the  devisee  would 
have  taken  as  heir. 

2. 14fe  devisees  of  lands  who  are  directed  to 
y  over  the  rents  and  itrofita  to  their  children 
tween  the  death  of  testator  and  of  the  sur- 
vivor of  the  life  devisees,  whereupon  the  lands 
themselves,  together  with  the  income  therefrom, 
are  to  go  to  a  third  person,  have  no  beneficial 
interest  In  the  laoilB,  bnt  are  at  most  onl)'  trus- 
tees for  thpir  children  as  to  the  income;  and  the 
fact  that  they  were  witnesses  to  the  will  does 
not  invalidate  the  devise. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  J.  J.  Norton,  Judge. 

Action  by  James  Key  and  others  against 
Charlce  Ann  Weatbersbee  and  others  to  ob- 
tain a  construction  of  a  will.  From  a  decree 
In  favor  of  defendants,  plalnticrs  api>eaL  Af- 
firmed. 

The  following  are  the  decree  of  the  lower 
court,  and  exceptions  thereto: 

"This  action  was  brought  for  the  partition  of 
the  real  estate  of  Bethaney  Moore,  deceased. 
The  cause  came  on  to  be  heard  iKfore  me  at 
Barnwell  at  the  March,  18f>4,  term  of  the 
court  of  common  pleas  for  that  county.  The 
plaintiffs  allege  in  their  complaint  that  the 
said  Bethaney  Moore  left  a  last  will  and  tes- 
tament, and  two  codicils  thereto,  which  hare 
been  duly  admitted  to  probate,  and  which 
contain  devises  to  Floyd  W.  Weatherabee  and 
Charlce  Ann  Weathersbee,  his  wife;  and  It 
is  further  alleged  that,  because  the  said 
Floyd  W.  Weathersbee  is  a  witness  to  the 
said  will  and  codicils,  be  can  take  nothing 
under  the  same,  he  uot  being  an  heir  at  law 
of  the  testatrix;  and  It  Is  further  alleged 
that,  the  devises  to  the  said  Charlce  Ann 
Weathersbee  (who  Is  an  heir  at  law  of  the 
testatrix)  being  of  greater  value  tlian  the  in- 
terest that  she  would  take  In  the  said  estate 
as  an  heir  at  law,  It  follows  such  devises  to 
her  are  null  and  void;  and  It  Is  then  alleged 
that,  there  being  no  particular  estate  to  sup- 
port the  remainders  which  are  devised  to 
Bessie.  Jane  B.,  and  James  Moore  Weathers- 
bee, the  same  are  defeated,  and  partition  is 
asked  of  the  real  estate  left  by  the  testatrix 
the  same  as  If  there  had  been  no  last  will 
and  tratament.  The  answer  of  the  defend- 
ants deny  that  the  plalntUTs  have  any  Inter- 
est in  the  said  estate,  and  it  Is  further  alleged 
lo  the  answer  that,  even  If  the  devise  to 


Floyd  W.  Weatfaarsbee  Is  forfeited  under  tbe 
Btatnte,  and  that  the  estate  devised  to  Chadcs 
Ann  Weathersbee  Is  In  part  forfdted  andif 
the  statute,  tb6  r^nainder  to  James  Mocwe 
and  Bessie  are  not  defeated,  bat,  to  the  con- 
traiy,  are  thenhj  accelerated,  and  vest  at 
once. 

"The  case  la  presented  mainly  upon  an 
agreed  statement  of  facts,  and  I  find  there- 
from as  follows:  That  Bethaney  Moore  died 
in  the  early  part  of  the  year  1890,  leaving  a 
last  will  and  testament  and  two  codicils 
thereto,  which  were  duly  admitted  to  probate 
In  the  court  of  proliate  for  Barnwell  county; 
that  Floyd  W.  Weathersbee  Is  one  of  the  sub- 
scribing witnesses  to  said  will  and  each  of 
the  codicils;  that  the  pUUntlfls  and  the  de- 
fendant Charlce  Ann  Weathersbee  are  the 
heirs  at  law  of  the  testatrix,  and  as  such 
would  be  Interested  In  her  es^te  in  the  pro- 
portion set  forth  In  the  complaint;  that  Floyd 
W,  Weathersbee  Is  not  an  heir  at  law  of  the 
testatrix,  but  the  husband  of  the  defendant 
Charlce  Ann  Weatbersbee,  and  Bessie,  Jane 
B.,  and  James  Moore  Weathersbee  are  the 
children  of  Floyd  W.  and  Charlce  Ann 
Weathersbee,  and  they  are  the  grand  nieces 
and  nephew  of  Bethaney  Moore.  The  will,  as 
modified  by  the  codicils,  contains  the  follow- 
ing devises,  namely;  To  Floyd  W.  Weath- 
ersbee and  Charlce  Ann,  his  wife.  Is  given  a 
life  estate  In  the  testatrix's  home  place  and 
the  Darlington  place,  to  have  and  to  hold  the 
same  In  common  between  themselves  far  and 
during  the  term  of  their  natural  lives,  and. 
should  one  survive  the  other,  the  whole  shall 
remain  in  such  surviving  one  during  the  term 
of  his  or  her  natural  life.  At  the  death  of 
the  survivor  of  the  said  Floyd  W.  Weathers- 
bee and  Charlce  Ann  the  homestead  place  Is 
devised  In  fee  to  Bessie  Weathersbee,  and 
the  Darlington  place  and  the  DIckes  place  is 
at  the  same  period  devised  to  the  said  James 
Moore  Weathersbee.  By  the  fifth  clause  of 
the  will  all  the  rents  and  profits,  arising  from 
the  DIckes  place,  which  may  accrue  between 
the  death  of  the  testatrix  and  the  death  of 
the  survivor  of  the  said  Floyd  W.  and 
Charlce  Ann,  Is  devised  to  the  said  Bessie, 
Jane  B.,  and  James  Moore  Weatbersbee,  to  be 
equally  divided  between  them;  Floyd  W. 
and  Gharice  Ann  Weathersbee  taking  no  ben- 
eficial interest  In  the  DIckes  place.  A  leg- 
acy of  two  hundred  dollars  in  gtdd  Is  given 
to  the  said  Bessie  Weathersbee,  and  directed 
to  be  used  In  purchasing  a  plaoo  for  her  when 
she  arrived  at  the  age  of  twelve  years,  or 
sooner  If  the  executors  of  the  wUl  saw  fit  to 
do  so.  A  legacy  of  nine  hundred  and  fifty 
dollars  Is  given  to  the  said  Charlce  Ann 
Weathersbee  and  her  said  dilldreo  Bessie, 
Jane  B.,  and  James  Jdoore  Weathmbee.  Un- 
der this  provision  the  said  Charlce  Ann  takes 
one-fourth  of  the  nine  hundred  and  fifty  do^ 
lars;  and  one-fourth  of  the  said  amonut  goes 
to  each  of  the  said  children.  The  balance  of 
testator's  property,  after  the  legacies  are 
paid,  is  devised  to  Floyd  W.  and  Chadce  Ann 
Weathersbee. 
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"Under  tbese  focts  ttie  plalntiCb  allese.  as 
above  stated,  that  the  will  Is  practlcalir  su- 
perseded by  the  statute  law  at  this  state  (flec- 
tion 1901  of  the  Rerbwd  Statutes  [New  Ed.]); 
that  there  Is  no  larecedent  estate  to  snppOTt 
the  remainder  In  the  real  estate;  that  Ftoyd 
W.  Weflthersbee  takes  nothing,  and  Charlce 
Ann,  his  wife,  only  as  mndi  as  she  wonld 
take  under  the  statute  as  heir  at  law,  and  not 
under  the  will.  But  I  ht^d  to  the  contrary, 
that  the  statute  piorldes  that  'such  devise, 
I^cy  and  bequest  shall  be  valid  and  effec- 
toal  •  *  *  exc^t  so  fitr  as  the  property, 
estate,  or  lnta«st  so  devised  m  bequeathed 
shall  exceed  In  value  any  ^cqperty,  estate  or 
Interest  to  wMch  sndi  witness,  or  the  hus- 
band or  wife  of  such  witness,  would  be  en- 
titled npon  the  failttre  to  establish  such  will, 
*  *  *  but  to  the  extent  of  such  excess  the 
said  devise,  legacy  or  bequest  shall  be  null 
and  void.'  It  Is  clear,  rmAee  section  1991, 
that  the  devise  to  Floyd  W.  Weatbenibee  to 
v<^d,  and  that  the  devise  to  Charlce  Ann 
Weatherabee.  bis  wife,  Is  void  as  to  the  ex- 
cess of  such  devise  over  and  above  what  she 
would  take  as  heir  at  law;  but  to  that  extent 
it  to  valid,  and  she  takes  tiie  same  jaOer  the 
wllL  It  appears  that  the  said  Charlce  Ann 
would  be  entitled  to  the  onetwenty>flfth(VsB) 
part  of  the  entire  estate  as  heir  at  tow,  and 
to  that  extent  ber  devise  nnder  the  will  Is 
valid.  The  agreed  facts  are  not  soffldently 
full  for  me  to  ascertain  the  value  of  the  es- 
tate, and  It  wIU  be  necessary  to  refer  the  case 
to  the  master  to  ascertain  such  value. 

"The  ascertained  will  of  the  testatrix  to  con- 
tained in  the  written  instrmuent  as  admitted 
to  probate.  It  can  be  defeated  only  by  ai- 
forcing  the  forfeiture  pronomiced  by  the  stat- 
ute on  account  of  Floyd  W.  Weatherabee  be- 
ing a  subscribing  witness  thereto.  Thto  will 
be  done  so  as  to  inflict  as  little  injury  as  pos- 
sible upon  Innocent  third  parties  who  were  the 
objects  of  the  testatrix's  bounty,  and  Interfere 
no  more  with  the  terms  of  the  will  than  nec- 
essary to  meet  the  requirements  of  the  tow. 
In  my  judgment,  that  to  fully  done  In  dector- 
Ing  as  forfeited  all  that  Floyd  W.  Weathers- 
bee  would  take  under  the  will,  and  in  cutting 
down  the  estate  and  legacy  to  Charlce  Ann 
to  an  amount  equal  in  value  to  what  she 
would  have  taken  as  heir  at  tow  of  the  testa- 
trix, which  we  have  seen  amounts  to  one 
twenty-flfth  (Vis)  part  of  the  estate.  It  Is 
manifest  from  the  wlU  that  the  reason  why 
the  testatrix  postponed  the  enjoyment  of  the 
estate  left  to  her  grand  nephew  and  nieces 
was  because  she  supposed  that  the  devise  of 
the  life  estate  to  Floyd  W.  and  Charlce  Ann 
Weatherabee  was  valid.  Such  life  estate,  be- 
ing defeated  wholly  as  to  Floyd  W.  Weathers- 
bee,  and  In  part  as  to  Charlce  Ann,  will  not, 
on  that  account,  destroy  the  remainder  to  their 
children,  but  the  efifect  is,  the  life  estate  being 
out  of  the  way,  the  remainders  are  accelerated, 
and  vest  at  once  In  the  children.  It  cannot 
be  doubted  that  the  testatrix  postponed  the 
enjoyment  of  the  estate  left  to  the  grand 


nephew  and  nieces  scdely  because  she  desired 
the  parents  to  have  a  life  estate.  Now,  It 
matters  not  how  the  life  estate  faUs  In,  wheth- 
er by  the  death  of  the  life  tenant  or  by  tlie 
forf^ture  under  the  statote;  In  dther  case 
the  remainder-man  takes  as  somi  as  the  life 
estate  ceases  to  exist  This  construction 
seems  to  me  sonnd  npon  principle,  and  to  sup- 
ported etoewhoe  by  the  most  respectable  au- 
tborlty.  The  xeastmlng  in  the  case  of  JuU  v. 
Jacobs,  8  Gh.  Btv.  709,  cited  by  defmdants' 
counsel,  meets  my  hearty  approval;  and  the 
case  of  Woodbery  v.  ColUns,  1  Desaus.  Bq. 
421,  wbUe  not  in  point,  yet  shows  the  Inclina- 
tion of  our  courts  to  constnie  the  statute  the 
same  as  the  English  courts  have  done.  See, 
also,  20  Am.  &  Sag.  Enc  Law,  895,  where 
the  case  of  Jull  v.  Jacobs  to  dted  with  full 
quotation.  But,  whatever  view  I  might  en- 
tertain as  te  the  argom^  presented  by  the 
ptolntlffs*  counsd,  I  could  not  interfere  wltti 
the  testalrix's  disposition  of  the  Dlckea  ptoce, 
the  whole  benefldal  interest  in  which  to  de- 
vised to  other  than  those  agiUnst  whom  the 
tow  hifllcte  Its  penalties;  nor  of  the  two  hun- 
dred and  fifty  dollars  given  to  Bessie  Weath- 
ersbee,  nor  of  at  least  tiuree^onrths  of  the 
nine  hundred  and  fifty  dollars  given  to  the 
children  of  the  said  Charloe  Ann. 

"It  to  therefore  ordered,  adjudged,  and  de- 
creed that  the  vested  ronalnder  of  Bessie 
Weathersbee  in  the  homestead  idaoe  uid  of 
James  Moore  Weatbersbee  tai  the  Darlington 
ptoce  be,  and  the  same  are  hereby,  declared 
acceterated  as  to  the  whole  or  any  part  of 
the  life  estate  not  required  to  make  up  to  the 
said  Charlce  Ann  Weatherabee  the  one  twen- 
ty-fifth part  in  the  value  of  the  testatrix's  es- 
tate. It  to  further  ordered  and  adjudged  that 
It  be  referred  to  the  master  of  Barnwell  coun- 
ty to  ascertain  and  report  the  total  value  of  the 
real  and  p«-sonal  estate  left  by  the  said  Beth- 
aney  Moore,  deceased,  and  how  much  thereof 
has  be^  expended  In  the  payment  of  the  ex- 
penses of  the  administration,  including  the 
probate  cost  of  this  suit  That  be  also  a8cer< 
tain  and  report  the  value  of  the  life  estate  de- 
vised to  Charlce  Ann  Weatbersbee  In  each  the 
homestead  place  and  the  Darlington  ptoce 
That  the  said  master  also  ascertain  and  re- 
IK>rt  the  value  of  the  fourtb  part  of  the  nine 
hundred  and  fifty  doUars  bequeathed  to  the 
said  Charlce  Ann,  the  remaining  three-fourths 
part  of  said  sum  having  been  bequeathed .  to 
her  children,  as  bereinbefcure  stated;  and  the 
said  master  do  further  ascertain  and  report 
whether  there  be  any  other  personal  property 
of  said  estate,  after  paying  the  said  specific 
legacy  of  ¥950  Just  mentioned,  and  the  legacy 
of  ^200  given  to  Bessie  Weatbersbee,  and,  if 
there  be  any  such  other  property,  the  value 
thereof;  and  that  he  also  ascertain  and  re- 
port whether  the  testatrix  owned  at  the  time 
of  her  death  other  real  ratate  than  that  enum- 
erated in  her  will,  and.  If  any,  what  is  the 
value  of  the  same;  and  that  he  do  also  ascer- 
tain and  report  whether  the  one  twenty-fifth 
(Vzi)  E>art  of  the  whole  estate  can  be  pitld 
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out  of  the  one-fonrtfa  part  of  the  f960  be- 
queathed to  the  said  Charlce  Ann  and  the  re- 
sidnary  estater  and,  U  not,  bow  mneh  the 
deficiency  wUI  b&  It  la  farther  wdraed  and 
ad^ndged  that  the  master  r^ort  In  detaU  a 
aehone  for  setting  apart  to  the  said  Charlce 
Ann  Weatherabee  the  one  twenty-Afth  0/xb) 
part  In  valne  of  the  estate  of  the  testatrix  oot 
of  the  Interest  devised  or  bequeathed  to  her 
In  the  ffrflowlng  ordo-,  to  wit:  First,  oat  of 
the  ome-fonrth  part  of  the  $950  bequeathed  to 
her;  aecond,  ont  of  the  residuary  estate;  and, 
tblid,  ont  of  the  life  estate  devised  to  her  and 
her  husband  In  the  homestead  and  Darlington 
places.  It  Is  further  ordered  and  adjudged 
that  when  the  foregoing  prorlstons  of  the  or- 
der have  bera  carried  out.  and  If  It  therefrom 
appear  that  there  la  a  surplus  of  tbe  residuary 
estate  of  testatrix,  then  such  surplus  be  divid- 
ed among  the  plalntUb  according  to  their  re- 
BpectlTe  interests  as  set  forth  in  the  complaint 
thendn,  exdndlng  In  such  dlrlalon  the  defend- 
ant Ohartce  Ann  Weatherabee.  It  was  stated 
at  the  hearing  that  there  were  no  debts  against 
the  estate  of  the  testatrix,  hence  there  Is  no 
reoacm  why  the  ri^ts  of  the  parties  hereto 
may  not  now  be  fully  adjudicated." 

"Bxc^iona:  The  plalntllfs  except  to  the 
Judgment  and  decree  of  his  honor.  Judge  J. 
J.  NwtfHi,  filed  her^n  on  the  3d  day  of  July, 
A.  D.  IHH,  and  will  more  tlie  supreme  court 
of  the  said  state  to  rererse  tbe  said  Judgment 
upon  the  following  grounds,  to  wit:  (1)  Be- 
cause his  honor  erred  lu  holding  that,  where 
the  life  estates  Intended  to  support  remain- 
ders, as  in  this  case,  are  Void  in  their  cre- 
ation by  Tirine  of  a  statute,  that  the  remain- 
ders would  be  accelerated  nod  veet  at  once. 
<iQ  Because  his  honor  should  have  held  that, 
there  being  no  particular  precedent  estate  In 
this  case  to  sqt^ort  the  ranalndas  limited  to 
tbe  cblldroi  of  Floyd  W.  and  Charlce  Ann 
Weatiiasbee  by  the  will  of  Betfaaney  Moore, 
tbe  same  were  void,  and  that  tbe  estates  de- 
vised should  pass  as  Intestate  property.  (3> 
Because  his  honw  eired  In  holding  as  follows: 
'Now,  It  matters  not  bow  tbe  life  estate  falls 
In,  whether  by  death  of  the  life  tenant  or  by 
forfeiture.  Under  the  statute  In  either  case, 
the  remainder-men  takes  as  soon  as  the  life 
estate  ceases  to  exist,  for  the  reason  that  in 
this  case  no  life  estate  ever  listed  to  cttise, 
the  same  being  void  In  its  creation  by  <^ra- 
tion  of  law.'  <4)  Because  his  honor  erred  in 
holding  that  Charlce  Ann  and  Floyd  W. 
Weatherabee  take  no  benellcial  interest  In  the 
Dlckes  place,  whereas,  he  should  have  held  that 
the  testatrix  attempted  to  create  In  them  a  life 
estete  in  said  place,  as  In  the  other  property, 
and  that  the  same  stood  on  a  similar  footing 
with  the  Darlington  place  and  the  home  place. 
<5)  Because  his  honor  erred  In  referring  the 
case  to  the  master  to  ascertain  the  value  of  the 
interest  which  Charlce  Ann  Wenthersbee 
takes,  and  to  report  a  scheme  for  tbe  settle- 
ment of  same,  It  being  agreed  that  she  would 
take  one  twenty-flfth  part  In  said  estate,  this 
being  the  Intwest  wbl<A  she  would  take  as 


heir  at  law  of  the  said  Betban^  Ifoore.  (^n 
Because  his  honor  should  have  held  that,  as 
the  life  estate  devised  to  Ghailee  Ann  Weath- 
erabee by  said  will  was  In  ocoess  of  tbe  Inter- 
est which  she  would  have  taken  in  case  of 
Intestacy,  and  her  interest  being  rednoed  to 
one  twenty-flfth  part  of  said  estate  In  conse- 
qumce  of  her  hnsAiand  being  one  of  the  snb- 
scriblng  vrltnesaes  to  the  aald  will  and  codi- 
cils, this  would  transform  tbe  interest  of 
Charlce  Ann  Weatherabee  to  that  of  a  fee  in 
said  pn^ierty,  and  would  therefore,  of  neces- 
sity, dlsoiganlse  the  remainders  attonpted  to 
be  created  by  the  said  win  and  codldls." 

Henderson  Bros,  and  W.  A.  Holman,  for 
apptilanta.  Croft  &  Ghafee,  for  respond- 
ents. 

McIVBB,  a  J.  The  qnesttons  raised  by 
this  appral  involve  the  propo-  conatructten 
of  the  will  of  the  late  Mrs.  Bethaney  Ho(M«, 
with  the  two  eodlella  thereto,  as  affected  by 
the  provisions  of  the  act  of  1866,  Incorporat* 
ed  In  the  Revised  Stetntea  of  1803  aa  sec- 
tion 1991.  For  a  full  understanding  of  the 
facts  of  the  case,  about  which  there  la  no 
dispute,  and  of  the  qneatlons  presented  by 
the  appeal,  reference  must  be  had  to  the 
decree  of  his  honor,  Judge  Norton,  and  tiie 
exertions  thereto,  all  of  which  should  be  in- 
corporated in  the  report  of  this  case,  care  be- 
ing taken  to  c<HTect  the  error  In  the  decree 
giving  tbe  section  of  the  Revised  Statutes  re- 
ferred to  as  section  1974  Instead  of  VOS>i. 
and  the  omission  In  the  latter  part  of  the 
quotation  from  that  section,  arising  doubt- 
less, from  a  misprint  It  will  be  snffldent 
to  stete  here  that  the  testatrix  by  her  will 
specifically  devised  certain  real  estate  to  the 
defendants  Clarice  Ann  Weatherabee  and 
her  husband.  Floyd  W.  Weatherabee,  fbr 
their  Joint  lives,  and  to  tbe  survivors  of 
them  during  the  life  of  such  survivors,  with 
remainder  to  the  other  three  defendants, 
Bes^e,  Jane,  and  James  Moore  WeathCT- 
bee;  but,  as  It  is  conceded  that  tbe  said 
Floyd  W.  Weatherabee  waa  a  subscribing 
witness  to  tbe  will,  aa  well  aa  to  tbe  two 
codicils,  the  question  is  as  to  the  effect  of 
this  conceded  fact  ui>on  the  provisions  of 
the  will  Juat  stated,  under  tbe  provi^ons 
of  section  1991,  Rev.  St,  above  referred  to. 
That  aection  reads  as  follows:  **No  sub- 
scribing witnesses  to  any  win.  testimony,  or 
codicil  shall  be  held  incompetent  to  attest 
or  prove  the  same  1^  reason  of  any  devise, 
legacy  or  bequest  therein  In  favor  of  such 
witness,  or  the  husband  or  wife  of  such  wit- 
ness, or  by  reason  of  any  appointment  there- 
in of  such  witness,  or  the  husband  or  wife 
of  such  witness,  or  to  any  office,  trust  or 
duty;  and  such  devise,  legacy  or  bequest 
shall  be  valid  and  effectual.  If  otbOTrlse 
so,  except  so  far  as  the  property  estate  or 
Interest  so  devised  or  bequeathed  shall  ex- 
ceed in  value  any  property,  estate  or  Intei^ 
est  to  which  s^ich  witness  or  tbe  husband 
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or  the  wife  of  socli  witness,  would  be  enti- 
tled upon  the  failure  to  establlsb  such  will, 
testimony  or  codicil,  but  to  tbft  extent  of 
Bucb  excess,  the  said  devise,  legacy  or  be- 
quest, sball  be  null  and  Told,  and  such  ap- 
pc^tmeat  sbaU  be  ralld.  If  otberwlse  so, 
but  the  person  or  peraons  so  appointed  shall 
not,  In  sacb  case,  be  entitled  by  law  to  take 
or  receive  any  commissions  or  other  com- 
pensation on  account  thereof."  The  circuit 
judge  held  tliat  the  effect  of  this  statutory 
provision  was  to  destroy  or  forfeit  all  the 
Interest  that  Floyd  W.  Weathenbee  would 
otherwise  have  taken  under  the  wlU,  and  to 
cut  down  the  Interest  of  Gharlce  Ann  Ut  an 
amount  not  exceeding  In  value  the  Interest 
which  she  would  have  taken  as  heir  at  law, 
If  there  had  been  no  will,  which,  It  Is  conr 
ceded,  wonld  have  been  >/ib  part  of  the 
estate;  and  he  further  held  that  this  did  not 
destroy  the  interest  In  remainder  Intended 
for  the  chlldrai  of  Gharlce  Ann.  bnt  that 
tbe  effect  was  simply  to  accelerate  the  re- 
mainders, which,  therefore,  took  effect  at 
once.  The  a^ellaats,  on  the  other  hand, 
contend  that,  the  precedent  life  estate  hav- 
ing been  destroyed,  tbe  remainders  were  de- 
feated, and  the  estate  of  the  testatrix  be- 
came divisible  among  the  heirs  at  law  as 
Intestate  property;  and  the  main  question 
In  the  case  Is,  which  of  these  two  views  is 
correct? 

Before  proceeding  to  the  conslderatimi  of 
that  questicm,  it  may  not  be  amiss  to  say, 
simply  to  avoid  commlttln|r  the  court  ap<ni 
the  point,  that  it  may,  possibly,  be  (^pen  to 
qneetlon  whether  tbe  drcntt  Judge  was  right 
In  holding  that  the  effect  of  the  ttatote  vnu 
to  destn^  an  of  the  Interest  of  the  linSband, 
Floyd  W.  Weathenbee,  In  the  estate  Intend- 
ed to  be  devised  for  him,  Inaamnch  as  the 
language  of  the  statute  Is  not  that  a  devise 
to  a  witness  shall  be  v<rid  to  the  extent  of  its 
excess  In  nlue  over  the  interast  trtildi  "such 
witness"  would  take  had  there  been  no  will, 
but  the  language  Is,  **to  whicb  such  witness, 
or  the  husband  or  wife  of  such  witness,  would 
be  entitled  npm  flie  failure  to  establl^  sntib 
wflL"  Mow,  as  the  wife  of  the  witness  Floyd 
W.  Weathersbee  would  confessedly  be  enti- 
tled, npon  tbe  failure  to  estatdlsh  the  will, 
to  i/iB  of  the  whole  estate,  it  Is  at  least 
open  to  question  whether  the  Interest  Izh 
toided  to  be  given  to  Floyd  W.  Weathers- 
bee  by  the  will  Is  entirely  defeated  by  flie 
statute,  or  only  to  the  extent  of  its  excess  In 
value  over  the  ^/ib  part  of  the  estate.  But, 
as  there  Is  no  ezceptlim  to  tbe  ruling  of  the 
circuit  judge  as  to  this  particular  point,  and 
as  It  Is  not  really  necessary,  or  even  Impw- 
tant,  to  the  solution  of  the  question  which  we 
are  allied  npon  to  dedde,  we  do  not  wish  to 
be  regarded  as  deciding,  or  even  expressing 
any  oplnlcm  dlsUhcfly  upcm,  that  questlim. 
Recurring,  tiien,  to  the  main  qnesHon,  we 
think  it  Is  satU^ctfHrQr  determined  In  tevor 
of  the  view  taken  the  drcnlt  Judge  by  the 
case  of  JuH  t.  Jacobs,  8  Ch.  Dlv.  709,  cited 


both  by  the  Judge  and  the  counsel  tor  re- 
spondents. That  case  Is  not  distinguishable 
fi-uiu  the  iffesent,  for  In  that  case  the  testa- 
tor uevlsed  boQi  real  and  pers<aial  property 
to  his  daughter,  "during  her  llfeUme,  iond 
after  her  decease  tbe  property  to  be  equidly 
divided  between  her  children  on  their  combig 
of  age*';  and  It  was  held  that,  in  respect  to 
tbe  real  estate,  the  gift  to  the  (diUdren  was 
strictly  a  vested  remainder;  thatthe  ooDstrno- 
tlon  as  to  the  personalty  followed  the  role 
as  to  the  realty,  and  tbe  gift  to  the  daughter 
being  void,  on  account  of  her  having  attested 
the  ^rill,  the  gift  to  the  children  was  accel- 
erated, and  took  effect  Immediately.  Mallns, 
Y.  C  in  delivering  the  opinion  of  the  court, 
after  showing  that  the  clause  of  the  will 
above  recited  seated  a  vested  remalndw  In 
tbe  children,  proceeded  as  follows:  "Bnt  then 
comes  the  quesd<m  whether  the  wills  act.  by 
taking  away  the  life  estate  of  the  daughter, 
causes  an  Intestacy  during  her  life  so  as  to 
carry  her  property  to  tbe  taetr  at  law,  w  ac- 
celerates the  remainder.  It  Is  perfectly  dear. 
In  the  first  places  tbat  the  children  axe  postr 
poned  to  the  mother  simply  because  the  moth- 
er Is  to  have  tbe  property  tor  hor  life;  but^ 
tt  tbe  mother  cannot  have  the  propsty  for 
her  life,  why  are  the  children  to  be  post- 
poned?  The  reason  of  their  postponement  at 
tc^ethtt  ceases.  They  are  not  to  have  It  until 
aftw  ber  death,  because  the  testatw  assumed 
tbat  she  would  have  It  during  her  life.  Bnt 
he  was  Ignorant  of  the  law  that.  If  he  called 
In  his  daughtw  to  be  an  attesting  witness* 
the  very  gift  he  ioiade  ber  would  absolutely 
falL  Now,  be' has  jrastponed  bis  grandchUr 
dren— that  Is,  his  daughter's  children— to  tbe 
daughter  solely  because  tbe  daughter  -vm  to 
take  for  life,  and  If  be  had  known  that  she 
could  not  take  for  lifo  he  would  not  have 
postponed  the  children  until  after  her  death. 
He  would  not  have  left  ber  and  her  family 
destitute  In  tbe  meantbne.  It  Is  a  mere  acci- 
dent that  tbe  daughter  cannot  take  the  Ufe 
estate,  and  I  am  of  c^lnlon  that  tbe  children 
are  postponed  to  the  daughter  slmp^  that 
die  may  have  the  ^operty  f<ur  llfo;  and.  If 
she  conld  not.  have  It  tar  life,  the  children 
would  have  bad  It  Immedlatcily.  Tbat  would 
be  tb»  ctmduslon  I  should  rame  to  trom  the 
reason  ot  the  thing  without  the  dedalons. 
But  the  decisions  sre  all  the  same  way.** 
And  the  learned  vice  chancellw  proceeds  to 
dte  tbe  cases  to  that  effect.  That  case  Is  so 
exactly  In  p(rtnt,  and  the  reasoning  empU^ed 
Is  so  directly  ap^icable  to  the  case  under  con- 
sideration, that  It  would  seem  to  be  unnec- 
essary to  say  more.  It  Is  true  that,  so  tar 
as  we  are  taifmned,  wa  have  no  case  In  this 
state  directly  on  the  point.  But  we  do  find 
cases,  cited  by  respondents'  counsel,  whlcb, 
by  analogy,  snppwt  oar  conduslon.  In  Tmo- 
ly  V.  Collier.  3  Rich.  Dq.,  at  page  128.  It  la 
said  by  Dargan,  Ch.,  that:  "If  there  be  a  legw 
acy  to  one  for  life,  with  remainder  to  anotlfc- 
er,  whldi  remainder,  on  tbe  death  of  the  te»> 
tator,  would  be  direct  and  vested,  and  not 
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contingent,  and  tilie  pwson  Intended  to  be  the 
tenant  for  life  dies  In  the  lifetime  of  the  tes- 
tator, I  think  It  cannot  be  doubted  that  in 
snch  a  case  the  legacy  does  not  lapse,  bnt. 
on  the  death  of  the  testator,  goes  at  once  to 
him  who.  In  the  scheme  of  the  legacy,  was 
Intended  to  be  only  a  remainder-man."  The 
same  doctrine  Is  laid  down  by  Desaussure, 
Cb.,  In  Dunlap  t.  Dunlap,  4  D^aus.  Eq..  at 
page  314.  To  the  same  effect,  see  Bell  t. 
Towell,  18  S.  G.  101.  Now,  as  a  will  speaks 
at  the  death  of  the  testator,  It  Is  clear  that 
In  these  cases  no  precedent  life  estate  was 
ever  really  created,  Inasmuch  as  the  propos- 
ed life  tenant  was  dead  at  the  time  the  will 
took  effect,  for  a  devise  or  bequest  to  a  per- 
son deceased  at  the  time  Is  Toid  ab  Initio 
(Fegnes  -v.  Pegnes,  11  Rich.  Eq.  554),  except 
In  the  case  specially  provided  for  by  the  act 
of  1780;  and  hence  the  position  so  strenuous- 
ly urged  by  counsel  for  appellants,  that  It  is 
only  In  a  case  where  a  precedent  life  estate 
has  been  created,  which  has  subsequenOy 
been  defeated  or  destroyed,  that  the  doctrine 
of  the  accel^^tion  of  the  remainder  can  be 
applied,  cannot  be  sustained.  Besides,  In  the 
case  of  Lomas  t.  Wright,  2  Mylne  &  E.,  778, 
cited  by  the  counsel  for  respondents,  It  seems 
to  have  been  held  that  where  a  limitation  Is 
void,  being  to  a  monk  for  life,  who  was  re- 
garded as  drilly  dead,  the  estate  will  not  re- 
vert to  the  grantor,  bnt  the  next  limitation 
tn  remainder  will  take  effect.  And  in  Avelyn 
T.  Ward,  1  Ves,  Sr.  420,  recognized  In  Doe 
r.  Scott,  3  Maule  &  S.  300,  as  well  as  by  our 
own  court  In  Wltherspoon  t.  Watts,  18  S.  C, 
at  page  411,  Lord  Hardwicke  said  '^hat  be 
knew  of  no  case  of  a  remainder  or  conditional 
limitation  over  of  a  real  estate,  whether  by 
way  of  a  particular  estate,  so  as  leave  a  prop- 
er remainder,  or  to  defeat  an  absolute  fee 
before,  by  a  conditional  limitation;  but  If 
the  precedent  limitation,  by  what  means  so- 
ever. Is  out  of  the  case,  the  subsequent  lim- 
itation takes  place."  See,  also,  2  Jarm.  Wills 
(Perkins*  Ed.)  702,  where  It  la  said.  In  effect, 
that  where  an  estate  is  given  to  a  person  tor 
life,  with  a  vested  remainder  in  another,  such 
remainder  "takes  effect  In  possession  when- 
ever the  prior  gift  ceases  or  falls,  in  whatever 
manner."  We  are  therefore  of  opinion  that 
there  was  no  error  on  the  part  of  tbe  circuit 
Judge  In  the  view  which  he  took  of  the  main 
question  In  the  case.  This  disposes  of  the 
first,  second,  third,  and  sixth  exceptions. 

As  to  the  fourth  exception,  we  do  not  see 
what  Interest  tbe  appellants  have  In  the  ques- 
tion there  raised,  under  the  conclusion  which 
we  have  adopted.  But,  at  all  events,  we  may 
■ay  that  we  concur  with  the  circuit  Judge  In 
the  view  which  he  has  taken.  We  do  not 
see  that  the  testatrix  Intended  that  Charlce 
Ann  and  Floyd  W.  Weathersbee  were  to  take 
any  beneficial  Interest  whatever  In  tbe  DIckes 
place.  By  the  fifth  clause  of  the  will  all  of 
the  rents  and  profits  which  accrued  from  that 
place  between  the  date  of  the  death  of  the 
iHtatrlx  and  the  death  of  the  BOrviTor  of 


Floyd  W.  and  Charlce  Ann  Weathersbee  were 
given  to  their  three  children,  Bessie.  Jane 
B.,  and  James  Moore  Weathersbee,  and  by 
the  first  codlcQ  the  place  Itself  Is  to  go  to 
James  Moore  Weathersbee  upon  the  death  of 
the  aurvlvOT  of  Floyd  W.  and  Charlce  Ann 
Weathersbee,  when  tbe  right  of  the  three  dill- 
dren  to  share  equally  In  the  rents  and  prof- 
Its  of  the  DIckes  place  ceases.  We  do  not 
see  what  possible  beneficial  interest  either 
Floyd  W.  Weathersbee  or  bis  wife  can  have 
In  that  place.  The  utmost  that  could  be  said 
Is  that  they  were  to  act  as  trustees  for  their 
children,  and  to  hold  the  DIckes  place,  and 
pay  over  the  rents  and  profits  thereof  to 
their  children,  until  the  death  of  the  survivor 
of  the  [)arents. 

It  Is  very  clear,  under  the  view  which  we 
have  taken,  that  the  fifth  exception  cannot 
be  sostalned.  Tbe  Judgment  of  this  court  Is 
that  the  Judgment  of  the  dicnit  oonrt  be  mt- 
firmed. 


(a  8.  C.  M) 
POWELL  T.  PBARL8TINB  et  aL 

OARRIS  V.  SAME. 
(Supreme  Court  of  South  Carolina.    March  2, 

1895.) 

AOTIOS  TO  FaODOCC  iKBTBtnfBKX  —  SaOOXDABT 

EviDSKCB— ALTBUATioir  OF  iHSTBvacuni 

— ATTOaNBT'S  PEca. 

1.  A  party  who  falls  or  refuses  npcm  dae  no- 
tice to  produce  an  Inatrnment  In  his  posarasitn 
is  precluded  tnm  thereafter  intiodadng  aecMitt 
sry  evidence  of  its  contentik  or  from  Introdncinf 
the  InstmmeDt  itself,  on  hia  own  behalf,  not- 
withstanding the  case  may  have  been  referred 
to  the  master  to  take  and  raport  all  tka  tcsfr 
moDT  in  the  caae. 

2.  The  refusal  to  prodaee  tiie  Instmmoit 
before  the  master  Is  not  Jnstlfled  on  tiie  Kronnd 
that'  the  party  wanted  to  nse  it  afterwsrds 
in  taking  a  deposition,  in  the  absentse  of  any 
showing  that  the  paper  was  Decessary  on  such 
examination,  or  that  the  court  would  not  have 
permitted  It  t»  be  withdrawn  for  that  purpose 
upon  iHToper  r^iresentatiODs  of  necesdty. 

3.  The  refusal  of  a  party  to  prodaee  an  in- 
atrament  oa  proper  notice  by  his  adversary,  and 
his  aubsequent  introdacUoD  thereof  tn  bis  ova 
behalf,  cannot  be  juatified  on  tbe  gnmnd  that 
■uch  baiure  to  iwodnoe  It  was  doe  to  no  fault 
of  himself,  but  to  the  oversi^t  of  his  counsel, 
especially  where  that  fact  appears  only  in  arma- 
ment of  counsel. 

4.  The  fraudulent  alteration  at  a  mortgage, 
after  its  execution  and  delivery,  by  Inserting 
therein  an  additional  tract  of  land,  readers  it 
r<Ad  in  toCo. 

5.  Tbe  proTlBo  In  Act  1882  (21  St.  80)  that 
attorneys'  costs  shall  not  be  allowed  in  certain 
cases  therein  specified,  but  "that  this  shall  not 
apply  to  causes  now  pending,  or  existing  liqui- 
dated contracts,"  an>lies  only  to  "existing  liq- 
aidated  contracts"  upon  which  an  action  was 
pending  at  tbe  passage  of  the  act,  and  not  to  an 
action  afterwards  brought  to  have  a  mortgags 
canceled  aa  having  been  fraudulentiy  altered. 

Appeal  from  common  pleas  drcolt  court  of 
Colleton  county;  J.  J.  Norton,  Case  Judge; 
D.  A.  Townsend,  Order  Judge 

Actions  by  Archibald  C.  Powell  and  others 
against  I.  M.  Pearlstlne  &  Sons  to  otjoln  the 
sale  of  lands  under  a  power  contained  In  a 
mortgage  thereof,  and  to  have  the  mortgage 
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declared  void  as  baring  been  fraudulently 
altered.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.  Afflimed. 

Mordecai  &  Gadsden  and  F.  D.  Edwards 
(Howell,  Murphy  &  Farrow,  of  counsel),  for 
appdlanta.  Flshbume  &  Ombw,  tm  re- 
spondents. 

MoIVER,  O.  T.  These  two  cases,  depend- 
ing upon  the  same  facts,  substantially,  and 
governed  by  the  same  principles  of  law,  were 
and  will  be  considered  together.  It  seems 
that  on  the  30th  January,  1881,  the  said 
Powell  executed  a  mortgage  to  one  X  Berk- 
man  on  a  tract  of  laud  described  in  the  com- 
plaint, containing  60  acres,  which  mortgage 
was  duly  recorded  on  the  7th  of  August, 
1881,  when  It  purported  to  cover  another 
tract  of  land,  ccmtalnlng  35  acres,  which,  it 
Is  alleged,  was  finodulently  inserted  In  the 
mortgage  afttf  It  was  examined,  either  by 
the  original  mortgagee  or  by  the.  defendants 
to  whom  It  had  been  assigned.  It  further 
appears  that  subsequent  to  the  execution  of 
the  mortgage  the  said  Fow^  acAA  and 
conveyed  to  the  said  Oarris,  the  plaintiff 
In  the  second  case  above  stated,  the  35- 
acre  tract;  and  this  Is  the  only  practical  dif- 
ferraace  between  the  two  cases.  Subsequent- 
ly, to  wit,  on  the  21st  of  July,  1893,  the 
defendants,  PearlsUne  &  fikms,  as  assignees 
of  the  mortgage,  advertised  both  tracts  of 
land  for  sale  on  the  17th  of  August,  1S93, 
under  an  alleged  power  of  sale  contained  In 
the  mwtgage.  Thereupon  these  actions  were 
eommoaced  on  the  9th  of  August,  1893,  tor 
the  purpose  of  enjoining  said  sale,  and  hav- 
ing the  said  mortgage  declared  void,  on  ac- 
count of  the  fraudulent  alteration  of  said 
mortgage,  end  the  same  deUvraed  up  and 
canceled.  By  consent  an  order  was  passed 
on  the  80th  of  October,  1883,  directing  the 
master  of  OolletcHi  county  to  take  and  report 
the  testimony.  One  notice  ms  givm  to  the 
defeadanls  that,  **on  tlie  call  of  these  cases 
before  the  master,"  they  would  be  required  to 
produce  the  mortgage  described  In  the  plead- 
In^;  but  when  the  mortgage  was  called  for 
before  the  master  the  samewas  not  produced, 
**nor  was  any  excuse  given  for  the  failure  to 
produce  the  same."  Thereupon  the  plaintiffs 
Introduced  secondary  evidence  of  its  contents, 
together  with  testimony  to  establish  the  alle- 
gatl<Hi8  of  the  complaint,  which  the  circuit 
judge  found,  as  matter  of  fact,  was  sufficient 
to  establish  the  fraudulent  alteration  of  the 
mortgage.  The  defendants  offered  testimony 
before  the  master,  which  was  objected  to  up- 
on the  ground  that  the  defendants,  being  In 
possession  of  the  original  mortgage,  could 
not  themselves  introduce  se«>ndary  evidence 
of  Its  contents,  which  testimony  was  taken 
down  and  reported,  subject  to  the  objection. 
At  a  subsequent  period  the  defendants  ex- 
amined several  witnesses  de  bene  esse,  un- 
der the  act  of  1883  (sections  2345,  2347,  Rev. 
St  189$,  before  a  notary  public  In  the  dty 


of  Charleston,  and  at  the  same  time  pro- 
duced the  mortgage,  and  submitted  It.  to- 
gether with  the  testimony  so  taken.  The  cir- 
cuit judge  says  In  his  decree:  "Upon  the 
trial  of  the  cause  before  me,  many  objections 
were  urged  against  the  introduction  of  the 
testimony  taken  before  the  notary  public  in 
Charleston,  as  well  as  that  Introduced  by  the 
defendants  before  the  .master.  But,  under 
the  view  I  take  of  the  matter,  it  will  be  un- 
necessary to  pass  upon  but  one  of  than.  The 
defendants,  being  In  possession  of  the  mort- 
gage, and  having  failed  to  produce  the  same 
in  response  to  the  notice  served  upon  them, 
could  not  themsdves  Introduce  secondary  evi- 
dence of  its  contents;  nor  should  they  be  al- 
lowed at  a  later  period  to  Introduce  the  mort- 
gage on  their  own  behalf,'*  Accordingly, 
judgment  was  rendered  granting  the  relief 
prayed  ba  by  the  plalntifb.  From  tUs  judg- 
ment defndants  appeal  upon  the  aevual 
grounds  set  out  In  the  record,  which  need 
not  be  repeated  here,  as  counsel  for  appel- 
lants. In  his  argument  here,  has  very  i^top- 
eriy  stated  that  these  several  grounds  really 
raise  but  two  questions:  "First,  was  there 
error  In  csclndlng  mtirely  the  nrortgi^e  from 
evldoice?  Second,  even  If  the  mwtgage  was 
altered  as  claimed,  was  there  error  in  can- 
celing the  entire  mortgage^  Instead  of  m 
much  thereof  as  included  the  thlrty^ve  acre 
tract?"  The  dtfoidanla  also,  In  accordance 
with  the  practice  have  given  notice  that  they 
would  IB^  that  the  judgment  below  should 
be  sustained  upon  other  grounds  than  those 
stated  In  the  circuit  decree,  If  this  court 
should  be  unable  to  sustain  said  judgment 
upon  the  grounds  l^ere  stated.  But  as  we 
think  that  the  conclusion  reached  by  hta 
honor.  Judge  Norton,  Is  fully  vindicated  by 
what  he  has  said.  It  will  be  uunecessair  to 
state  the  additional  grounds  relied  upon  by 
respondents. 

As  to  the  first  question,  we  think  It  Is 
clear  b^ond  dispute  that  the  view  taken 
by  the  circuit  judge  Is  fully  suppCMted,  not 
only  by  the  authoritleB  which  he  has  cited, 
but  by  reason,  also.  In  16  Am.  &  Eng.  Enc 
Law,  860,  we  find  the  following  language: 
"After  a  party  has  refused  to  produce  a  pa- 
per In  his  possession,  and  his  adversary  has 
proved  its  contents  by  secondary  evidence, 
the  party  wUl  not  be  permitted  to  contra- 
dict this  secondary  evidence  by  secondary 
evidence,  or  by  putting  the  paper  itself  In 
evidence;"  and  this  doctrine  thus  laid  down 
In  the  text  is  supported  by  high  authority 
cited  in  the  not^.  Again,  In  21  Am.  &  Eng. 
Enc.  Law,  900,  the  same  doctrine  Is  again 
laid  down  In  the  most  explicit  terms.  The 
reason  is  obvious:  the  court  will  not  pormlt 
a  party  to  speculate  upon  the  chances.  If 
a  party  who,  upon  notice,  refuses  to  produce 
a  paper  which  Is  In  his  possession,  and  there- 
by forces  his  adversary  to  resort  to  second- 
ary evidence  of  the  contents  of  such  paper, 
should  be  permitted  afterwards  to  introduce 
the  paper  as  a  part  of  his  own  evidence,  be 
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would  thus  be  afforded  the  opportunltr  of 
taking  the  chances  whether  the  secondary 
evidence  offered  by  his  adversary  should 
prove  to  be  satisfactory  or  unsatisfactory  to 
him.  If  the  latter,  then  he  would  have  the 
opportunity  of  cmrteeting  It  by  producing  the 
paper  Itself,  which,  of  course,  would  be  the 
highest  evidence  of  its  contents;  but,  If  the 
former,  then  be  could,  by  omitting  to  offer 
the  paper  In  evlduice,  suppress  the  best 
evidence  of  the  facts  In  Issue;  and  this  no 
court  charged  with  the  administration  of 
Justice  could  for  a  moment  countenance. 
But  It  Is  unnecessary  to  pursue  this  subject 
further,  as  It  Is  admitted  In  the  argument 
here  that  the  general  rule  is  as  above  stat- 
ed,  and  the  contention  is  that  the  rule  does 
not  apply  In  this  case.  First,  It  Is  contended 
that  it  should  not  be  applied  In  this  case,  be- 
cause here  the  master  was  required  to  take 
all  the  testimony  In  the  case,  and  report 
the  same  to  the  court,  hence  It  made  no 
difference  when  the  paper  was  produced, 
and  tiie  plaintiffs  suffered  no  Injury  by  rea- 
son of  tlie  failure  or  refusal  to  produce  the 
paper  before  the  master,  especially  as  It 
was  afterwards  put  In  evidence  by  the  de* 
fendants  when  they  took  their  testimony  de 
bene  esse  in  Charleston  before  a  notary  pub- 
lic under  the  act  of  18S3.  We  do  not  think 
that  there  Is  any  force  In  this  position;  for. 
In  the  first  place,  it  is  more  than  doubtful 
whether  the  act  authorlseB  the  taking  of 
any  documentory  testimony  In  the  manner 
there  provided,  unless,  perhaps,  It  should  ap- 
pear, as  it  does  not  In  this  case,  that  the 
witnesses  to  be  examined  under  that  act 
were  examined  to  prove  the  execution  of  the 
document  or  paper.  In  the  second  place, 
the  fact  still  remaius  that  It  was  left  to  the 
option  of  the  defendants  to  intro<luce  the  pa- 
per called  for  In  evidence,  or  suppress  the 
same,  as  they  might  see  fit;  and  that  is  one 
of  the  vei-y  things  which  the  rule  Is  designed 
to  prevent  The  fact  that  the  defendants 
did,  after  the  plaintiffs  had  closed  their  case, 
offer  the  paper  as  a  part  of  their  own  evi- 
dence, cannot  affect  the  principle  uik)d  wlilcli 
the  rule  rests.  The  case  of  Marshall  v. 
Marshall  (S.  C.)  20  S.  E  20S,  cited  by  a;v 
pellants,  manifestly  has  no  appllcittlon  to 
the  present  case.  There  the  question  wa 
as  to  the  contents  of  a  lost  wUl.  and  It  wa 
held  that  the  fact  that  the  clerk,  in  tak 
log  the  testimony,  did  not  pursue  the  pre 
gcrll>ed  order,— first  offering  evidence  of  the 
existence  and  loss  of  the  paper,  and  then 
proof  of  its  contents, — did  not  constitute  re- 
versible error.  Inasmuch  as  all  these  farts 
did  appear  In  the  testimony  as  taken  by  the 
clerk.  That,  therefore,  was  a  very  different 
case  from  this.  Here  the  defeiulnnts.  nftpr 
notice,  refused  to  produce  a  paper  In  their 
possession,  which  (t  was  alleged  liad  beta 
fraudulently  tampered  with,  and  novtir  did 
produce  the  same  until  after  the  plaintiffs 
had  been  forced  to  resort  to  sftrondsry  evi- 
dence of  the  eontuits  of  such  paper,  when 


they  attempted  to  offer  the  same  as  part  of 
their  own  evidence.  Again,  it  is  Insisted 
that  the  defendants  had  good  r«won  for  de- 
clining to  produce  the  paper  when  called  for. 
because  they  wanted  to  use  it  afterwards  In 
taking  their  own  testimony  In  Charleston, 
and  If  they  had  produced  It  before  the  mas- 
ter th^  would  have  lost  the  opportunity  of 
doing  so.  In  this  connection  a  very  signifi- 
cant fact  appears  In  the  decree  of  the  circuit 
judge,  for  be  says  that;  when  the  paper  was 
called  for.  It  "was  not  produced,  nor  was 
any  excuse  given  for  the  failure  to  produce 
the  same."  TtdB  was  well  calculated  to  ex- 
dta  the  suspicion,  at  least,  that  the  reason 
now  given  was  an  afterthought  But,  pass- 
ing that  by,  It  Is  sufficient  for  ns  to  say  that 
the  reason  now  given  for  not  th«i  producing 
the  paper  Is  altogether  InsufSdent,  for  two 
reasons:  (1)  It  does  not  appear  how  the  con- 
tinued posscBSlon  of  the  paper  was  necessary 
to  the  prop^  examination  of  the  defendants' 
witnesses  In  Charleston,  as  It  does  not  ap- 
pear that  they  were  subscribing  witnesses 
to  the  execution  of  the  mortgage.  <2)  But 
even  assuming  that  tbe  possession  of  the 
mortgage  was  neceraary  to  the  proper  exam- 
ination of  defendants*  witnesses  in  Charles- 
ton, we  cannot  doubt  that,  even  if  tbe  mort- 
gage had  been  offered  in  evidence  before  the 
master,  tbe  court  would,  upon  proper  repre- 
sentations of  snch  necessity,  have  allowed 
the  defendants  the  use  of  the  mortgage  for 
a  full  examination  of  th^  witnesses.  Final- 
ly, It  Is  tuged  that  the  failure  to  produce 
the  mortgage  when  called  for  was  not  the 
fault  of  the  defendants,  but  of  their  connsei. 
and  that  the  defendante  ought  not  to  be 
made  to  suffer  by  reason  of  what  Is  termed 
a  "teohulcal  error"  on  the  part  of  their  coun- 
sel. The  fundamentel  difficulty  In  maintain- 
ing this  position  is  the  ftict  that  It  nowhere 
appears  in  the  case  that  the  refusal  to  pro- 
duce the  mortgage  was  due  to  the  fault  of 
the  counsel  for  defendants.  The  bare  state- 
ment of  that  fact,  or  of  any  other  tect 
appearing  only  In  tbe  argument  of  couubcI. 
this  court  has  often  held,  cannot  be  accepted 
as  one  of  the  facts  of  which  this  court  has 
power  to  take  cognizance.  In  addition  to 
tuls.  we  would  be  very  slow  to  believe  that 
reputable  counsel,  after  having  been  fully 
Instructed  by  cllente  ns  to  the  real  tacts  of 
their  case,  would  advise  a  course  which  the 
law  condemns  as  an  attempt  to  suppress 
evidence.  But  >ven  assuming  that  the  re- 
fusal to  produc-  the  paper  when  it  was  coll- 
ed for  was  advised  by  counsel,  through  some 
mistaken  view  of  the  law,  or  some  want  of 
full  information  as  to  the  fact,  and  not 
to  any  Improper  motive,  which,  of  course, 
is  not  charged  or  even  Intimated  In  this  case, 
we  do  not  see  how  that  can  help  the  de- 
feudants.  If  the  defendants,  whether  act- 
ing under  the  advice  of  counsel  or  not  saw 
at,  by  refusing  to  produce  a  paper  alleged 
to  have  been  fraudulently  tempered  wltb. 
to  shut  themselves  off  from  afterwards  te- 
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troducing  the  paper  as  a  part  of  their  own 
evidence,  under  a  wise  and  salntary  rule  of 
law,  which,  80  far  from  being  technical  in 
Its  character,  la  founded  upon  fundamental 
principles  of  justice,  they  most  take  the  con- 
sequences of  their  own  act 

Coming,  then,  to  the  second  general  ques- 
tion presented  by  this  appeal,  as  to  wheth- 
er there  was  error  tn  declaring  the  entire 
mortgage  void,  It  might  be  aufflcient  to  say 
that  it  does  not  appear  that  this  point  was 
ever  raised  before  the  circuit  Judge,  as  it 
Is  not  alluded  to  In  bis  decree,  and  first  ap- 
pears in  one  of  the  exceptions.  But,  as  this 
exception  was  not  raised  by  respondents* 
counsel,  we  will  not  decline  to  consider  tbe 
question.  It  seems  to  us  that  the  proposi- 
tion that  the  fraudulent  alteration  of  any 
instrument  In  writing  renders  tbe  whole  In- 
strument void  Is  80  well  settled  by  authority 
that  little  need  be  said  upon  the  subject 
We  need  not  go  outside  of  our  own  state 
for  authority.  In  addition  to  the  cases  of 
Willis  T.  Starr,  2  Bailey,  350,  and  Burton  v. 
Pressly,  Cheves,  Eq.  1,  cited  by  respond- 
ents' counsel,  see  Vaughan  v.  Fowler,  14  S. 
O.  355;  Kennedy  v.  Moore,  17  S.  C.  404; 
Plyler  v.  Elliott,  19  S.  C.  257,— all  of  which 
sustain  the  above  proposition. 

What  effect  the  conclusion  reached  In  this 
case  may  have  upon  the  liability  of  tbe 
plaintiff  Powell  on  the  debt  intended  to  be 
secured  by  the  mortgage  is  not  a  question 
presented  in  this  case,  and  cannot  therefore, 
be  considered.  It  does  not  follow  necessarl' 
ly  that  because  the  mortgage  is  now  a  nulll- 
ty,  the  debt  intended  to  be  secured  thereby 
is  extinguished.  But,  as  we  have  said,  that 
question  Is  not  before  us,  and  therefore  Is 
not  intended  to  be  decided.  The  Judgment 
of  this  court  Is  that  the  judgment  of  Judge 
Norton  In  both  of  the  cases  above  stated  be 
affirmed. 

There  is,  however,  another  appeal  In  these 
cases,  taken  by  the  plaintiffs  from  an  order 
of  his  honor.  Judge  Townseud,  disallowing 
the  costs  of  the  plaintiffs'  attorneys  taxed  by 
the  clerk  In  these  cases.  These  actions  hav- 
ing been  commenced  since  tbe  passage  of  tbe 
act  of  1802  (21  St  30),  it  is  quite  clear  that 
no  such  costs  can  be  allowed,  unless  these 
cases  can  be  brought  within  the  terms  of  a 
proviso  to  the  act,  which  reads  as  follows: 
*That  this  shall  not  apply  to  causes  now 
pending,  or  existing  liquidated  contracts." 
We  do  not  think  that  these  cases  fall  within 
the  terms  of  that  proviso.  Wblie  the  phrase- 
ology of  the  proviso  Is  not  as  clear  as  It 
might  t)e,  it  seems  to  us  that  inasmuch  as 
costs  can  only  be  taxed  In  a  case  where  an 
action  has  been  brought  the  words  "exist- 
ing liquidated  contracts."  In  tbe  proviso, 
must  necessarily  be  construed  to  mean  ac- 
tions upon  existing  liquidated  contiracts;  for 
no  statute  ever  did  allow  costs  upon  an  ex- 
isting liquidated  contract  unless  there  was 
an  action  on  such  contract.  Now.  as  these 
actions  were  not  brought  upon  any  contract 


either  liquidated  or  anllquldated,  but  on  the- 
contrary,  were  brought  on  the  equity  side 
of  the  court  simply  for  the  purpose  of  hav- 
ing a  mortgage  canceled,  upon  the  ground  of 
a  fraudulent  alteration  thereof,  and  as  it  is 
conceded  that  these  actions  were  not  pend- 
ii^  at  the  time  of  the  passage  of  the  act 
of  1892,  we  agree  with  Judge  Townsend  that 
under  the  provisions  of  that  act  no  attor- 
neys' costs  can  be  allowed.  The  judgment 
of  titds  court  is  that  the  order  of  the  circuit 
court  disallowing  the  attorneys'  costs  in 
these  cases  be  affirmed. 


(41  a  C.  44S) 

GUCKENHEIMER  et  al.  v.  DRTFUS  et  aL 
BEXHEIM  et  al.  v.  SAME. 
(Supreme  Court  of  South  Carolina.    April  1, 
1895.) 
Atta  chmbkt— Bohd. 
Where  the  bond  required  by  section  251, 
Code  Civ.  Proc.,  in  attachment,  is  sigaed  by  only 
part  of  the  plaintifFs  in  the  action,  a  writ  issued 
under  it  will  be  set  aside. 

Appeal  from  common  pleas  circuit  court  ot 
Barnwell  county;  James  F.  Izlar,  Judge. 

Action  by  Simon  Guckenhelmer,  Abe  S. 
Guckentaeimer,  and  Moses  S.  Guckenhelmer, 
copartners  in  trade  and  doing  buslnesa  under 
the  firm  name  of  S.  Guckenhelmer  &  Sons, 
against  Benjamin  H.  Dryfns  and  J.  M.  Blch, 
copartners  in  trade,  doing  business  under 
the  firm  name  of  Dryfus  &  Rich,  and  L 
Rich;  also,  action  by  Adolphus  H.  Benheim, 
Myer  Benlieim,  and  Henry  Benheim,  co- 
partnerH  In  trade,  doing  buslnras  under  the 
firm  name  of  Benheim,  Bro.  &  Co.,  against 
the  same  defendanta  The  two  actions  were 
combined  and  beard  tc^etber.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed. 

S.  G.  Mayfleld  and  Patterson  &  Holman, 
for  appellants.  L.  T.  islar,  for  respondents. 

POPE,  J.  These  two  separate  actions.  In- 
volving identical  IsBues,  have,  by  the  consent 
of  all  the  parties  In  each  cause,  been  heard 
together.  It  is  admitted  that  S.  Guckenhel- 
mer &  Sons  are  a  Arm  located  and  doing  busi- 
ness as  merchants  In  the  city  of  Savannah, 
In  the  state  of  Georgia,  wlille  Benheim,  Bro. 
&  Co.  are  a  Qrm  located  and  doing  business - 
as  merchants  in  the  city  of  New  York,  in  the 
state  of  Nenr  York.  The  defendants  Dryfus 
&  Rich  are  a  firm  located  and  doing  busi- 
ness as  merchants  In  the  city  of  Savannah, 
In  the  state  of  GoOTgio.  The  defendant  I. 
Rich  is  a  merchant  located  and  doing  busi- 
ness as  such  in  the  town  of  Denmark,  In 
the  county  of  Barnwell,  in  the  state  of  South 
Carolina.  Tbe  plaintiffs  In  each  action,  hold- 
ing large  claims  for  goods  sold  to  the  de- 
fendants Dryfus  &  Rich,  ascertained  that 
this  last-named  firm  was  insolvent  and  be- 
lieving that  such  last-named  firm,  in  view 
of  such  Insolvency,  and  within  a  few  week* 
of  the  date  at  which  the  Insolvency  <tf  D17- 
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fas  &  Rich  was  known,  bad  shipped  some 
of  tbeir  firm  propertr  from  the  city  of  Sa- 
Tannah  to  the  defoidant  L  Rich,  who  was  a 
brotbv  ot  3.iL  RIcta,  of  the  firm  of  Dryfua 
&  Rich,  In  the  aaid  town  of  Denmark,  In  the 
state  of  South  Carolina,  to  be  held  hj  said 
L  Rich  as  the  property  of  the  firm  of  Dry- 
fos  &  RlchfCmnmenced  an  action,  respective- 
ly, a«alnst  the  defendants  DryfoBft  Rich  and 
I.  Rich  In  the  conrt  of  common  pleas  of 
Barnwell  county,  state  of  South  GaroUna. 
wherein  they  allesed  the  foregoing  facts, 
and  demanded  judgment  against  the  defend- 
ants Dryfus  &  Rich  for  the  amount  due  and 
owing  the  plalnttffs,  and  for  an  attachment 
of  the  goods  of  DryfUs  &  Rich  In  the  pos- 
session of  I.  Slch,  which  they  alleged  were 
w<»th  about  (1,000.  These  actions  were  by 
sammons  and  complaint,  and  were  begun 
on  the  23d  day  of  September,  1893.  On  the 
same  day  the  plaintiffs  applied  to  W.  GU- 
more  SImms,  Bsq.,  as  clerk  of  the  court  of 
common  pleas  for  Barnwell  county.  In  the 
state  of  South  Carolina,  for  a  warrant  of  at- 
titchmeut.  Mr.  Slmms,  as  said  clerk,  granted 
the  writ  on  the  same  day.  Under  this  writ 
of  attachment  the  sheriff  of  Barnwell  coun- 
ty, I.  W.  Lancaster,  Esq.,  seized  the  personal 
property  that  had  been  shipped  by  Dryfus 
A  Rich  to  I.  Rich,  and  now  holds  the  same. 
On  the  2Bth  day  of  September.  XS03,  W. 
Gllmore  Slmms,  Bsq.,  as  said  clerk,  granted 
an  order  to  serve  the  defendants  Dryfus  & 
Rich  with  the  summons  in  such  case  by 
publication  thereof  In  a  newspaper  publish- 
ed in  Barnwell  county  once  a  week  for  six 
snccesslre  weeks,  and  that  coplM  of  the 
summons  and  complaint  be  sent  by  mall, 
postage  paid,  to  said  Dryfus  &  Rich  at 
SsTannah,  In  the  state  of  Georgia.  There- 
after the  defendants  Dryfus  &  Rich  made 
an  appearance  in  each  of  sold  actions,  and 
made  answer  thereto  on  the  merits.  At  the 
taSl  term,  1883,  of  tl»  court  of  common  pleas 
for  Bamwcdl  county.  In  this  state,  the  de- 
fendants made  a  motion  in  each  case  in  snch 
court  to  dissolve  the  wilts  of  attachment  on 
the  gftnmdd— First,  because  the  court  had 
no  jurisdiction  to  Issue  such  writs  of  at- 
tachment; second,  because  the  bond  to  ob- 
tain the  warrant  was  and  Is  Insufficient; 
and.  third,  because  the  affidavits  are  de- 
fective, and  do  not  make  out  a  case  to 
support  the  granting  of  said  writs  of  at- 
tachment. Thia  motion  came  on  to  be  heard 
before  his  honor.  Judge  Izlar,  who  in  a 
short  order  dated  7th  February,  1894,  re- 
fused the  motion  on  each  of  the  grounds 
upon  which  the  motion  was  based.  From 
this  order  of  Judge  Izlar  the  def«idants  In 
each  base  now  appeal,  on  these  grounds,  to 
wit:  (1)  Because  his  honor  erred  in  not  dis- 
solving the  attachment  issued  by  the  clerk 
lierein  upon  the  ground  that  the  court  had 
no  jurisdiction  over  the  parties  or  the  sub- 
ject of  the  action  In  which  said  attachment 
wak  granted.  (2)  Because  his  honw  erred 
ta  not  dlsiolvlnc  the  attachment  npon  the 


ground  that  no  undoinklng  had  been  glvm 
by  the  plalntlflB,  as  required  by  the  attach- 
ment laws  of  thlf«  state,  the  same  only  be- 
ing signed  by  one  of  the  plaintiffs  In  the  ac- 
tion. (3)  Because  his  honor  eired  In  not  dls* 
solving  the  attncbmrat  for  that  Hie  affidavits 
upon  which  the  same  were  obtained  are  In- 
sufficient and  defective  in  form  and  sub- 
stance, and  would  not  authorize  the  granting 
of  an  attachment  by  the  said  dork. 

It  seems  to  us  that  if  no  undertaking,  as 
required  by  the  attachment  laws  of  this 
state,  was  executed,  lulor  to  the  Issuance 
by  the  dwk  ot  the  wrlti  of  attachment,  1^ 
the  plaintiffs  in  each  case^  it  was  a  funds- 
mental  defect  in  each  proceeding,  which, 
when  made  manifest  to  the  circuit  Judge, 
would  require  an  order  vacating  audi  writs 
of  attachment.  The  language  of  our  Code 
of  Civil  Procedure  is  as  follows:  "Section 
251.  Before  Issuing  the  warrant,  the  Judge, 
clerk  or  Mai  Justice  shall  require  a  written 
undertaking  on  the  part  of  the  pWntlff,  with 
sufficient  surety,  to  the  effect  that  If  the  de- 
fendant recover  Judgment,  or  &*  ottadl- 
taent   be  set   aiitta   try  ordat  of  (A«  ewrt 
[Italics  ours],  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant  and 
all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the 
sum  spedfled  In  the  undertaking,  which 
shall  be  at  least  tvro  hundred  and  fifty  dol- 
lars, esc^t  In  cose  of  a  warrant  issued  I9  a 
trial  Justice,  when  It  shall  be  at  least  twen- 
ty-flve  dollars."  Now,  In  the  case  at  bar  the 
following  undertaking  was  «ceetited:  'The 
State  of  South  Carolina,  County  ot  Barn- 
welL  Court  ot  Common  Pleas.  Know  sll 
men  lif  these  presents,  that  of  the  dlrectlcuis 
of  the  fourth  clause  of  the  act  ot  the  legis- 
lature of  this  state  passed  the  24th  day  of 
September,  A.  D.  1868,  entitied  an  *Act  to 
regulate  attachments,'  we,  S.  QucfcenhelmCT 
&  Sons,  by  their  agent,  S.  S.  Freedlelm,  and 
Ansley  D.  Gohttk.  bdd  and  firmly  bound 
nnto  Benjamin  H.  Diyfua  and  J.  N,  Rich, 
as  ccQWteers  under  the  firm  name  ot  Dry- 
fus ft  Rich,  and  L  Rich,  in  the  full  and 
just  sum  of  five  hundred  dollars, "  etc 
"Whereas,  S.  Guckenheimer.  Abe  Qudcera- 
helmer,  and  Moses  Guckenheimer,  as  co- 
partners under  the  firm  name  of  S.  Gucken- 
heimer &  Sons,  [are]  about  to  Issue  and 
sne  out  of  the  court  of  comm<Hi  pleas  for 
the  county  of  Barnwell,  atoresald,  a  war- 
rant of  attachment,"  etc.;  "and  whereas, 
under  and  by  virtue  of  the  clause  aforeeaid 
to  the  legislature  above  mentioned,  it  la  di- 
rected and  prescribed  that  before  Issuing 
the  warrant  the  Judge,  justice  of  the  peace, 
or  clerk  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  with  suffi- 
cient surety,"  etc.    "S.  Guckenheimer  [L. 
S.],  by  S.  S.  Freedlelm.    Ansley  Co- 
hen [Ix  S.],  by  Henry  Benhelm."    Thus  it 
Is  manifest  that,  although  it  Is  recited  in  the 
undertaking  that  S.  Guckenheimer  S<ms 
are  the  pbilntiffs  la.  the  one  action,  ajid 
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Benfaeim  &  Co.  are  the  plaintiffs  In  the 
other  action,  in  each  of  which  writs  of  at- 
tachment are  sought  to  be  Issued,  and  al- 
though it  is  stipulated  ther^  that  S.  S. 
>Veedleim,  tn  the  one  Instance,  and  Benhelm, 
In  the  other,  are  the  attorneys  tn  fact  author^ 
Ized  by  such  firms  to  sign  the  firm  names  to 
such  undertakings,  yet  the  name  of  S.  Ouek- 
enhetmer  In  the  one  case  and  Adolph  D. 
Benheim  in  the  other  is  signed  as  the  maker 
or  obllgOT  to  said  undertaking  by  3.  S.  Freed- 
ieim  In  the  one  case,  and  H.  Benhelm  In 
the  other.  Now  this  conrt  has  held  that  the 
undertakliisr  most  be  signed  by  the  plaintiff 
or  plaintiffs,  as  the  case  may  be,  before 
the  writ  Is  lasned,  or  the  attachment  wUl 
be  set  aside.  Bank  t.  Stelllng,  31  S.  C.  360. 
9  S.  E.  1028;  Wagener  r.  Booker,  31  8.  C. 
375,  9  S.  B.  1055.  Mr.  Chief  Justice  Mclrer 
rendered,  as  the  organ  of  this  court,  Judg- 
ment in  the  first  case  cited,  in  a  most  care- 
fully prepared  opinion.  His  judgment  was 
subsequently  affirmed  in  the  case  of'  Wagener 
r.  Booker,  supra.  Since  that  time  the  view 
of  this  statutory  requirement  has  been  re- 
peatedly acted  on.  Such  being  the  decisions 
of  this  court,  it  was  error  in  the  circuit 
Judge  to  refuse  to  vacate  these  attachments. 
Having  reached  this  conclusion,  we  deem  it 
unnecessary  to  discuss  the  other  points  rais- 
ed. 

It  Is  the  Judgment  of  this  conrt  that  the 
order  appealed  from  in  each  of  the  cases 
here  considered  be  reversed,  and  that  each 
of  the  causes  be  remanded  to  the  circuit 
court,  with  direction  to  such  court  to  issue 
an  order  in  each  of  these  actions  vacating 
the  writs  of  attachment. 


(is  e.c.«0 

OLBATON  V.  TYLBB. 
(Snpreme  Court  of  South  Carolina.    April  4* 

1895.) 

AVTHORITT  OV  HuSBANn— Pl.TKBSn!  OT  WlVB*8 
MONBT. 

A  husband,  acting  as  the  general  agent 
of  his  wife,  cannot  direct  payments  which  he 
makes  with  her  money  to  be  applied  to  his  debts. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  D.  A.  Townsend,  Judge. 

Action  by  M.  L.  Gleaton  against  Rosa  A. 
Tyler.  From  a  Judgment  for  idalntiff,  defend- 
ant appeals.  Modified. 

O.  G.  Jordan  and  Croft  &  Chafee,  for  appel- 
lant Henderscm  Bros.,  for  respondent 

POPE,  J.  'The  plaintiff  in  his  complaint 
embodied  two  causes  of  action,— one  the  breach 
of  the  condition  of  a  mortage  of  certain  real 
estate  in  Aiken  county.  In  this  state,  which 
was  executed  to  the  plaintiff  by  the  defendant 
to  secure  indebtedness  of  $625,  with  Interest 
at  10  per  cent,  per  annum;  and  the  second 
for  the  breach  of  the  condition  of  another 
mortgage,  on  a  separate  parcel  of  land  In  Aiken 
county,  In  this  state,  which  was  executed  to 
ttie  platntiff  by  the  defendant  to  secure  an  In- 


debtedness of  $7S,  with  Interest  at  10  per 
cent  per  annum.  The  defendut  in  her  an- 
swer alleged  that  she  was  a  married  woman 
when  the  two  nuHrtgages  were  executed  and 
the  debts  secured  by  them  were  contracted, 
and  that  they  were  not  for  the  benefit  of  two 
separate  estates,  and  then  that.  If  it  was  her 
duty  to  pay  the  debts  secured  by  the  mort- 
gages, she  had  fully  paid  the  same.  Testi- 
mony was  taken  before  the  master  for  Allcen 
county.  The  action  then  came  on  to  be  tried 
by  bis  honor,  Judge  Townsend,  who  rendered 
his  decree  overruling  the  defenses,  and  order- 
ing Judgment  for  the  foredosure  of  both  mort 
gages  to  pay  the  debts  which  said  mortgages 
respecUvely  were  to  secure.  The  first  debt 
was  ascertained  to  be  $738.46.  The  second 
debt  was  ascertained  to  be  $103.33.  From 
this  decree  the  defendant  appealed  as  to  both 
debts  and  mortgages,  but  finally  she  has  aban- 
doned all  her  grounds  of  appeal  except  aa  to 
the  $738.46.  This  sum  she  claims  should  be 
reduced  by  the  sum  of  $66.24,  paid  on  the 
20th  February,  18S9,  and  the  further  credits 
of  $45,  paid  on  5th  November,  1888;  $88.67, 
paid  on  the  1st  December,  1888;  $47.75,  paid 
on  18th  October,  1889;  $47,  paid  on  12th  No- 
vember, 1889;  $56.17,  paid  on  December  4, 
1889;  and  $46.60,  paid  on  20th  September, 
1890,— in  addition  to  the  credits  the  plaintiff 
'has  already  admitted,  to  wit,  $153.60,  paid  on 
15th  September,  1^1,  and  $172.66.  paid  on  22d 
October,  1891,  leaving  only  the  sum  of  $105.96 
due  on  the  first  cause  of  action  on  27th  Au- 
gust 1894 

We  have  carefully  examined  the  testimony, 
and  have  concluded  that  the  two  payments  of 
$45,  paid  on  5th  November,  1888.  and  $38.67, 
paid  on  1st  December,  1888,  cannot  be  allowed 
the  defendant  as  credits,  for  it  seems  to  us 
that  the  plaintiff  had  contracted,  through  her 
husband,  with  her  tenant,  Jackson,  say  on  lat 
January,  1888,  quite  six  months  before  she 
made  the  first  mortgage,  and  therefore  her 
rents  for  that  year  need  not  be  said  to  have 
been  contracted  to  be  paid  on  this  mortgage. 
But  on  the  other  hand,  we  are  satisfied  the 
ch^nilt  Judge  erred  in  refusing  the  defendant 
the  other  credits  upon  a  misapprehension  of 
the  law  governing  agents  in  transactions  for 
their  prhiclpals.  We  may  grant  the  proposi- 
tion that  the  defendant  made  her  husband  her 
general  agent,  but  we  cannot  concede  that  a 
general  agent  without  a  special  power  to  do 
BO,  can  direct  the  money  of  his  principal  so  as 
to  appropriate  the  same  to  the  payment  of  his 
own  debts.  Such  a  doctrine,  if  recognized  as 
law,  might  lead  to  the  most  pernicious  results! 
We  do  not  think  our  views  could  be  bettei' 
Illustrated  than  Is  done  in  the  case  of  Stewart 
V.  Woodward,  28  Am.  Rep.  48a  In  that  case 
Powers,  J.,  said:  "The  report  of  the  auditor 
shows  that  Carrier  was  the  general  agent  of 
the  plaintiffs  in  the  conduct  of  their  bu^eas 
at  Montpeller.  Bis  authority  thus  emirawered 
him  to  do  all  things  usual  and  useful  to  con- 
duct the  business  of  a  merchant  tailor.  A  gen- 
eral agency  is,  however,  a  restricted  service. 
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Tbe  agent  cannot  go  outside  the  practical 
scope  of  bis  principal's  business.  So  far  as 
the  business  of  bis  principal  Is  concerned,  be 
may  do  all  that  bla  principal  could  da  He 
cannot  steal  his  principal's  goods,  nor  appro- 
priate them  to  his  own  nse.  Be  can  only  ap- 
propriate tbem  to  the  use  and  profit  of  the 
principal.  Persons  dealing  with  a  general 
agent  are  bound  to  measure  tbe  scope  of  fala 
authority,  or  if  they  are  dealing  with  a  special 
agent,  although  the  compafls  of  authority  in 
tbe  one  case  is  wld^  than  the  other,  stUl  It  Is 
to  be  understood  that  It  baa  its  limits.  Itiato 
be  under§io0d  that  it  i»  an  agen/,  and  not  a 
principal,  who  aett."  (Italics  ours.)  As  to  a 
husband's  agency  for  tbe  wife,  see  Mech^ 
Ag.  I  68;  McLaren  t.  HaDy,  26  Iowa,  305. 
Tbe  obserratloDs  of  Chief  Justice  Mclver,  at 
page  585,  89  S.  a,  and  page  126,  18  S.  E.,  In 
B&rtln  r.  Snber,  are  very  pertinent  In  tbe 
matter  of  the  agency  of  tbe  husband  for  tbe 
wife.  It  follows,  therefore,  that  tbe  defoid- 
ant  la  entitled  to  have  placed  on  her  note  for 
$625,  dne  on  1st  October,  1888,  with  Interest 
according  to  the  tenor  of  the  note,  tbe  follow- 
ing credits,  to  wit:  f66.24,  on  tbe  2Gth  Feb- 
maiy.  1889;  $47.75,  on  the  18th  October,  1S8»; 
«47.  on  the  12th  Norember.  18S9;  $56.17,  on 
the  4th  Decemb^,  1889;  $46.60,  on  the  SOth 
September,  1880,— together  with  the  conceded 
eredlts  of  $153.50  on  tbe  1511i  September.  180i; 
and  $172.65  on  the  22d  October,  1891,— and. 
when  these  modifications  are  made,  that  tbe 
decree  be  affirmed.  It  Is  the  Jndgment  of  this 
court  that  the  Judgment  of  the  circuit  court  be 
modified  as  bereln  required,  and  thereafto: 
that  the  same  be  affirmed;  and  It  Is  ordered 
that  tbe  cause  be  remanded  to  tbe  (drcoit  court 
to  enffvce  this  Judgment 


(43  s.  a  «7) 

In  re  WEIXS  et  al 

LATIMER  V.  LATIMER  et  al. 

(Supreme  Court  of  South  Carolina.    April  4, 
1895.) 

Rioars  or  Assiokeb  of  JunoMSNT  — Set-Opp  of 
Judomests. 

1.  Where  an  assignment  of  part  of  a  iar\e- 
meat  was  entered  upon  the  entry  of  the  judg- 
ment, and  thereafter  the  judgment  was  set  off 
against  another  without  notice  to  the  assignee, 
it  was  proper  to  reopen  tbe  matter,  and  grant 
the  SBBignee  a  hearing. 

2.  The  objection  that  the  petitioner  in  ftn 
ex  parte  proceeding  should  hnve  asserted  his 
rlidit  in  an  action,  or  under  a  rule,  cannot  be 
raised  for  the  first  time  on  appeal. 

3.  The  right  to  set  off  judgments  is  an 
equitable  right,  to  be  enforced  In  tbe  discretion 
of  tiie  court.  • 

4.  Where  an  attorney  took  a  case  with  the 
agreement  that  he  should  have  10  per  cent  of 
tbe  amount  reco%'ercd.  knowing  that  the  mirty 
against  whom  he  was  to  proceed  had  a  judg- 
ment against  bis  client  in  excess  of  his  client's 
claim,  and  upon  his  obtaining  jndgment  an  as- 
signment to  him  of  a  10  per  cent,  interest  there- 
in was  entered,  the  court  will  not  enforce  the 
right  of  set-off  between  the  Judgments,  against 
the  attomey'i  Interest 


Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  L  D.  Witherspoon,  Judge. 

Ex  parte  proceeding  by  O.  Q.  Wells  and 
James  L  Orr,  late  partners  in  tbe  practice  ot 
law  under  tbe  firm  name  of  Weils  &  Orr,  in 
tbe  matter  of  Ex  parte  Joseph  P.  and  John 
H.  Latimer,  as  executors  of  tbe  will  of  Hew- 
lett Sullivan  deceased,  in  the  matter  of  Hew- 
lett Sullivan  agaiiwt  a  A.  FarUns  and  othr 
era,  and  James  H.  Latimer  against  Joseph  P. 
and  John  H.  Latimer,  as  ^ecutors,  for  the 
modification  of  on  <arder  setting  off  the  Judg- 
ments in  such  actions.  From  a  Judgment  for 
petitioners,  the  executors  appeal  Affirmed. 

Earle  &  Mooney,  for  appellants.  Cothran, 
Ansel  &  Cothran,  for  respfmdoitB. 

POPE,  J.   It  seons  that  Hewlett  SnUlTan, 
as  plaintiff,  recovered  a  Judgment  In  the  court 
of  common  pleas  for  Oreenvllle  county,  in 
this  state,  for  $2,121.05  and  coats,  against  C 
A.  Parkins,  F.  D.  HuIT,  John  H.  Latimer, 
and  Jam^  P.  Latimer,  as  defendants.  Snl> 
seqnently,  tbe  said  Hewlett  SulUvan  departed 
this  life  testate,  and  Joseph  P.  Latimer  and 
John  H.  Latimer  qualified  as  the  execatora 
of  bis  wUL   Thereaft^  James  H.  LaUma, 
as  plaintiff,  brought  his  actlwi  against  tbe 
said  Joseph  P.  Latimer  and  John  H.  Lati- 
mer, as  executes  of  the  will  of  Hewlett  Sul- 
livan, deceased,  to  recover  what  was  dne  bfm 
for  services  rendered  to  said  Hewlett  Sulli- 
van, in  Us  lifetime.  In  tbe  court  of  common 
pleas  for  OreoivUle  county,  In  this  state. 
The  said  plaintiff,  James  H.  Latimer,  em- 
ployed the  law  firm  of  Wells  &  Oir,  com- 
posed of  Q«age  Q.  Wells  and  James  L.  Orr, 
as  bis  attorneys  to  InstltBte  ami  maintain  his 
said  siUt;  paying  th«n  a  small  retainer,  and 
agreeing  to  give  tbem  10  pa  cmt  of  bis  re- 
covery in  said  suit,  as  their  compensation  as 
his  attwneys.   James  H.  Lattmer,  as  said 
plaintiff,  recovered  a  Jndgment  against  the 
said  Joseph  P.  lAtlmer  and  John  H.  lAtl- 
mo",  as  executors  aa  aftwesald,  for  tbe  sum 
of  $1,^08  and  costs.   The  said  attonurs, 
Wdls  ft  Orr,  knew  of  the  said  Judgment  in 
the  case  of  Hewlett  Sullivan  against  O.  A. 
Parkins  et  aL   As  soon  as  Judgment  was  ot- 
tered up  and  execntlon  Issued  in  tbe  case  of 
James  H.  LAtlmer  against  Joseph  F.  and 
John  H.  Latimer  for  tbe  $1,825.03  and  costs, 
the  said  James  H.  Lstlmer  entered  an  assign- 
ment of  10  per  ceat  of  said  recovery  to  said 
Wells  ft  Orr,  on  the  executhm  lodged  In  the 
sheriirs  office    Tbe  said  Joseph  P.  Latimer 
and  John  H.  Latimer,  as  said  executors.  Inters 
vened  by  petition  to  have  tbe  Jndgmmit  of 
James  H.  Latimer  against  them,  as  executors 
of  Hewlett  Sullivan,  deceased,  for  $13^03 
and  costs,  paid  by  operation  of  law,  set- 
ting off  against  such  Judgment  tbe  Jodpuent 
for  $2,12L06  and  costs  recovered  by  their  tes- 
tator against  James  H.  Latimer  alons  with 
O.  A.  Parklna  and  otbm.   On  ttaelr  motion 
a  rule  was  Issued  by  Judge  Islar,  and  served 
upon  the  said  James  H.  Uttlmer,  requiring 
him  to  show  cause  why  one  Judgment  sbonld 
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not  be  set  olE  agttlast  the  other,  but  no  notice 
was  glYta  to  Wells  &  Orr  of  such  proceed* 
Ings.  Judge  Iilar,  by  an  order  dated  15th 
July,  1893,  passed  an  order  containing  this 
provision,  among  others:  "It  is  therefore  or- 
dered and  adjudged  that  so  mach  of  the 
Judgment  entitled  Hewlett  Sullivan  t.  James 
H.  Latimer  and  others,  tor  the  sum  of  $2,- 
121.05  and  costs,  as  will  satisfy  the  Judgment 
of  James  H.  Latimer  t.  Joa.  P.  and  John  H. 
Latimer,  as  execotors  of  the  will  of  Hewlett 
Snlllvan,  deceased,  be  set  off  against  the  lat< 
ter,  and  that  the  former  judgment  be  satis- 
fled  pro  tanto.'*  Thereafter,  about  the  14th 
March,  1894,  Wells  and  Orr  each  made  affi- 
davits setting  fortb  substantially  the  forego- 
ing facta,  and  caused  the  following  notice  to 
be  served  upon  Joseph  P.  Latimer  and  John 
H.  Latimer,  as  executors  of  Hewlett  Sullivan, 
deceased:  "Please  to  take  notice  that  on  the 
ann^ed  affidavits  [affidavits  of  George  G. 
Wells  and  James  L.  Orr],  and  all  the  rec- 
ords and  proceedings  in  the  above-entitled 
cause,  we  will  more  the  court,  on  the  fourth 
day  after  service  upon  yon,  exclusive  of  the 
day  of  service,  or  as  soon  thereafter  as  conn- 
eel  can  be  heard,  for  an  order  modifying  the 
order  of  his  honor,  Judge  Izlar,  of  date  July 
15,  1893,  setting  off  the  two  Judgments  nam- 
ed in  the  caption  [the  same  as  is  set  out  In 
the  caption  to  this  opinion],  so  far  as  the 
same  affects  the  interest  of  ten  per  cent  on 
said  last-named  judgment  [$1,825.03  and 
costs],  previously  assigned  to  Wells  &  Orr, 
and  also  the  -costs  of  said  last-named  Judg^ 
ment,  and  for  such  otber  relief  as  may  be 
Just"  The  petition  of  Wells  &  Orr  came  on 
to  be  heard  before  his  honor,  Judge  Wltber- 
spoon,  at  the  spring  (1894)  term  of  the  court 
of  common  pleas  tor  Greenville  county;  and, 
after  hearing  arguments  on  both  sides  of  the 
controversy,  he  decided,  In  effect,  that  Judge 
Izlar'a  orOor  should  be  so  modified  tbat  the 
10  per  cent  of  the  recovery  on  tbe  Judgment 
for  $1,825.08,  and  all  the  costs,  should  be  ex- 
cepted from  the  operation  of  Judge  Izlor'a 
order  dated  the  13th  day  of  July,  1893.  Prom 
this  order,  Jos^b  P.  Latimer  and  John  H. 
Latimer,  as  executors  of  last  will  of  Hewlett 
Sullivan,  deceased,  now  appeal,  on  the  follow- 
ing grounds:  (1>  Because  his  honor  erred  in 
reveralng  the  order  of  Judge  Izlar,  and  in 
modifying  the  same.  (2)  Because  his  honor 
erred  in  modifying  the  order  of  Judge  Izlar 
without  having  the-  report  of  the  master  and 
the  accorapanyihg  testimony  before  him,  up- 
on which  said  order  was  based.  (3)  Because 
his  honor  erred,  after  final  order,  in  opening 
the  same,— chan;:lng  the  terms  thereof,— on 
motion  of  petitioners,  who  are  strangers  to 
the  record,  and  in  not  holding  that  the  rights. 
If  any,  of  the  petitioners,  should  be  enforced 
by  a  direct  action.  (4)  Because,  If  his  honor 
had  Jurisdiction  to  open  and  modify  the  order 
of  Judge  Izlar,  tbe  motion  for  that  purpose 
should  have  been  predicated  upon  a  rule  duly 
issued,  and  served  upon  tbe  respondents,  to 


show  canae  against  It  W  Bccanse  his  honor 
erred  in  not  holding  that  the  aadgneea  of  a 
Judgment  take  it  subject  to  all  equities  In 
favor  of  the  Judgment  debtor.  Including  the 
right  to  set  off  one  against  tbe  othw.  (6) 
Because  his  honor  ored  in  not  holding  tbat 
Wells  &  Oft,  having  taken  the  assignment 
of  the  Jndgmient  of  James  H.  Latimer  v.  J. 
P.  and  J.  H.  Latimer,  as  esecators  of  Hew- 
lett  Snllivan,  deceased,  with  fall  notice  of  the 
Judgment  of  Hewlett  SnUivan  t.  O.  A.  Pai> 
kins  and  others,  hold  the  same  subject  to  the 
rights  of  the  respondents  to  set  off  tbe  lattev 
Judgment  against  the  formw.  (7)  Because 
bis  honor  erred  in  not  holding  that  an  assign- 
ment of  a  part  of  a  Judgment  without  the 
consent  of  tbe  Judgment  debtor  cannot  affect 
him,  and  in  not  holding  that  the  assignee  of 
a  part  of  a  Judgment  will  not  be  permitted 
to  obtain  the  prooAs  or  order  of  the  court  for 
Its  collection. 

1.  We  do  not  see  that  the  circuit  Jndge 
erred  in  the  matter  embodied  in  the  first  ex- 
ception. When  it  is  considered  that  Jndge 
Izlar,  by  his  order,  disposed  of  property  duly 
assigned  to  W^ls  &  Orr,  without  giving 
them  an  opportunity  to  be  heard,  It  was  prac* 
tically  closing  the  door  of  tbe  court  of  Jus- 
tice upon  them.  It  does  not  help  W^ls  ft 
Orr  tbat  this  was  unintentional  on  Judge 
Izlar's  part;  tbat  no  one  called  his  attention 
In  any  way  to  the  assignment  by  J&mm  H. 
Latimer  to  them  of  one-tenth  Interest  In  that 
judgment  Tbe  fact  that  ignoring  tbe  rights 
of  Wells  &  Orr  was  unint^tiMial  on  the 
part  of  Judge  Izlar  seems  to  us  to  strengthen 
tbelr  claims  to  the  rell^  they  seek.  It  is 
very  evident  that  appellants  rely  upon  what 
Is  generally  true,— tbat  one  circuit  Judge  has 
no  revisory  power  over  the  acts  (rf  other  cir- 
cuit judges.  As  it  Is  frequently  expressed, 
you  cannot  appeal  from  one  circuit  Judge 
to  another  circuit  Judge.  Unquestionably, 
no  one  who  was  a  party  to  tbe  controversy 
as  It  was  presented  to  Judge  Izlar  could  ob- 
tain any  reconsideration  of  any  action  by 
Judge  Izlar  before  another  circuit  Judge. 
Such,  however.  Is  not  the  fact  in  tbe  petltl(Hi 
at  bar.  Wells  &  Orr  were  not  t}efore  Judge 
Izlar  at  alL  This  Is  one  of  their  grievances, 
—that  they  were  not  summoned  to  be  there; 
that  they  had  no  notice  of  their  rights  being 
interfered  with.  This  exception  Is  overruled. 

2.  Nor  do  we  see  any  force  in  the  second 
ground  of  appeal,  for  tbe  very  notice  served 
upon  the  appellants  called  their  attention  to 
tbe  fact  that  the  pleadings  and  proceedings 
would  be  relied  on,  in  addition  to  the  affida- 
vit. 

3.  We  cannot  say  that  any  one  wbo  has 
been  assigned  an  int««st  In  a  Judgment,  no- 
tice whereof  is  spread  upon  tbe  records,  need 
be  classed  among  strangers  to  such  record. 
It  Is  true  that  they  were  not  parties  to  the 
record  during  the  progress  of  the  litlgatlcm 
which  culminated  in  a  Judgment;  but,  as 

I  soon  OS  the  Judgment  la  entered  of  record, 
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mt  once  thereafter  the  fact  Is  spread  upon 
the  record  that  Wells  &  Orr  own  one-tenth 
thereof,  by  the  owner  thereof,— James  H. 
Latimer.  When  this  was  done,  it  becaihe 
necessary,  in  all  proceedings  thereafter,  to 
recognize  them,  or  to  get  rid  of  that  claim 
In  some  legal  way.  Falling  in  this,  it  Is 
the  right  of  Wells  &  Orr  to  assert  their  rights 
In  court  against  any  and  all  comers,  no  mat- 
ter If  an  ex  parte  order  has  been  passed, 
without  notice  to  them,  prejudicial  to  their 
rights.  The  glory  of  the  law  is  that  no  one 
is  condemned  without  an  opportunity  to  be 
heard,  nor  prop^ty  rights  Interfered  with 
without  glTlng  the  defendant  "his  day  In 
court."  But  appellants  Insist  that  If  Weils 
&  Orr  bad  the  right  to  be  heard,  they  have 
pursued  an  erroneous  practice  to  assert  that 
right;  in  otb^  words,  tbat  they  should  have 
pursued  their  right  by  an  action  instltoted 
by  them  for  that  purpose,  wherein  the  appel- 
lants should  hare  been  made  defendants,-- 
or,  as  Is  insisted  in  the  fourth  ground  of 
appeal,  that  the  petitioners,  Wells  &  Orr, 
should  have  asserted  their  right  under  a 
rule.  Instead  of  a  notice  accompanied  by  affi- 
davits. Neither  one  of  these  questions  ap- 
pears to  have  been  presented  to  tho  circuit 
Judge,  or  passed  upon  by  him,  as  shown  by 
the  case  here  presented.  Under  the  well- 
settled  role  this  court  will  not  entertain  such 
questions  under  such  circumstances.  There- 
upon, these  exceptions  (3  and  4)  are  over- 
ruled. 

The  fifth,  sixth,  and  sevoith  exceptions 
present  a  very  nice  question  to  this  court  for 
Its  decision,  viz.  whether,  when  James  H. 
Latimer  obtained  his  judgment,  there  being 
already  a  judgment  against  him,  in  effect, 
in  favor  of  the  very  parties  against  whom 
his  judgment  was  obtained,  the  right  of  set- 
off of  one  judgment  against  the  otber  did  not 
exist  in  the  law  governing  judgments,  and 
that  tills  right  of  set-off  could  not  be  ar- 
rested by  the  assignment  of  such  judgment 
by  James  H.  Latimer.  This  Is  a  serious 
question,  and  demands  patient  Investigation. 
It  must  l>e  admitted  that  the  law  places  con- 
tracts under  seal  on  a  different  plane  to  that 
occupied  by  obligations  not  under  seal,  pass- 
ed away  before  maturity.  In  contracts  un- 
der seal,  an  assignee  thereof  must  hold  the 
same  subject  to  the  same  rights  of  set-off 
that  exist  In  the  obligee  against  tbe  obligor 
or  assignor.  Not  so  as  to  contracts  under 
seal,  passed  before  maturity.  And  it  may 
be  admitted  that  judgments,  being  debts  of 
record,  belong  to  the  former  class.  It  may 
be  that,  if  Weils  &  Orr  owed  all  their  rights 
to  a  tniDsactiou  between  themselves  and 
James  II.  I^timer  after  his  judgment  had 
been  recovered,  they  would  have  experienced 
a  great  difficulty  In  successfully  asserting 
their  rights  to  be  regarded  as  the  legal  own- 
ers of  tbe  nno-teuth  part  of  this  judgment. 
But  it  must  be  borne  In  mind  that  tbelr 
contract  with  James  U.  Latimer  was  be- 


fore his  Judgment  was  obtained,  and  that 
tbe  assignment  of  one-tenth  interest  In  the 
Judgment  was  only  the  carrying  oat  by 
James  H.  Latimer  of  his  previous  contract 
This  would  be  d^cate  ground  upon  which 
we  are  now  treading,  however,  If  set'Ofl  was 
recognized  as  a  legal  right;  and  It  may  be 
that  we  had  better  state  that  we  do  not 
rest  our  decision  upon  the  consideration  here 
presented,  pertaining  to  and  governing  legal 
rights  in  judgments.  It  has  been  suggested 
by  respondents'  attorneys  that  this  right  to 
set  off  one  Judgment  against  another,  in 
whole  or  In  part  la  not  a  legal  right  but 
an  equity  that  the  circumstances  of  each 
particular  case  most  regulate.  Take  this 
case:  A.  obtains  a  judgment  against  B. 
After  that  judgment  was  obtained,  A.  em- 
ploys B.  to  labor  for  him,  but  never  having 
paid  B.  for  such  labor.  A.  dies,  leaving  a 
win,  of  which  D.  is  executor.  By  op^atlon 
of  law,  D.,  as  executor,  owns  the  Judgment 
held  by  A.,  his  testator,  against  B.  Then 
B.  demands  payment  of  tiie  debt  for  services 
rendered  A.  In  his  lifetime,  but  D.,  as  execu- 
tor, refuses  to  recognise  such  debt  B„  be- 
ing very  poor,  goes  to  C,  an  attorney,  and 
presents  his  case,  whereupon  C,  as  an  at- 
torney, agrees  to  bring  suit  against  D.,  as  the 
executor  of  A.,  to  recover  such  debt,  If  al- 
lowed 10  per  cent  of  recovery  as  compensa- 
tion. B.  accepts  the  proposition.  The  debt 
is  pnt  into  Judgmrat  against  D.,  as  necutor. 
and  B.,  like  an  honest  man,  assigns  one- 
tenth  of  the  judgment  to  C,  as  his  com- 
pensation. Now,  the  respondents  Insist  that 
this  right  of  set-off  between  the  judgments, 
being  an  equity  depending  for  Its  enf(»ce- 
ment  upon  equity  and  good  conscience,  will 
not  be  so  enforced  in  a  court  of  equity  as  to 
deprive  the  laborer  of  his  hire,  but  that  tbe 
circuit  Judge,  sitting  as  a  chancellor,  will 
protect  the  assignment  of  the  attorney.  We 
are  not  left  in  doubt  on  this  subject  lb  ttils 
state,  for  Chief  Justice  Mclver,  in  delivering 
Judgment  In  the  case  of  Simmons  v.  R^d, 
31  S.  C.  392,  9  S.  E.  105S,  thus  stated  this 
matter:  "Yet  It  is  undoubtedly  true  that  an 
attorney  has  an  equitable  claim  to  be  paid 
for  his  services  out  of  the  judgment  he  has 
recovered  for  his  client;  and  tbe  court,  in 
a  proper  case,— especially  in  a  matter  ad- 
dressed to  its  discretion,- will  always  recog- 
nize such  a  claim,  as  Is  said  in  the  case  Pnett 
V.  Beard,  86  Ind.  172.  The  right  to  set  off 
one  judgment  against  another  is  purely  equi- 
table, and  only  allowed  when  good  con- 
science requires  It;  and  good  conscience  la 
far  from  reqriring  that  an  attorney's  claim 
for  services  rendered  In  securing  the  judfc- 
ment  should  yield  to  the  claim  of  those  hold- 
ing rights  adverse  to  their  client"  "It  ap- 
pears to  have  been  made  [tbe  assignment  of 
the  judgment  to  the  attorney]  in  pursnance 
of  an  agreement  entcre<i  into  at  the  time  the 
action  was  commenced,  and  was  doubtless 
the  means,  and  possibly  the  only  means,  by 
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whicb  the  plaintiff  obtained  the  services  of 
an  attorney  which  have  proved  effective." 
lt.Kaln,  In  this  same  case,  the  chief  Justice 
remarks :  "The  jurisdiction  for  this  purpose 
[setting  one  judgment'  against  another]  Is 
purely  equitable  In  Its  nature,  and  the  applt- 
catirai  iB  addressed  to  the  sound  discretion 
of  the  court,  •  •  •  In  which  last-cited 
case  It  Is  said  that  the  court.  In  exercising 
this  jurisdiction,  will  always  regard  the  equi- 
table rights  ot  persons  not  parties  to  the 
suit."  And  to  the  same  effect  were  the 
words  of  that  eminent  jurist.  Chief  Justice 
O'Neal,  In  Tolbert  v.  Harrison,  1  Bailey, 
600,  whei  he  declared:  "The  question  is 
whether  this  court  is  bound  by  legal  rules 
to  set  off  judgments  in  all  cases  where  they 
are  In  the  same  right  It  Is  clear  that  It  Is 
not  The  authtnity  of  the  court  is  not  de- 
rived from  the  statutes  of  set-off,  but  de- 
pends up(m  the  general  jurisdiction  of  the 
court  over  the  suitors  In  it  It  is  an  equita- 
ble part  of  their  Jurtsdictiim,  and  has  been 
frequently  exercised.  •  •  •  In  Williams  v. 
Evans,  2  McCord,  203,  Judge  Nott  after 
quoting  the  above  remark  of  Lord  Kenyon, 
said:  *If  It  constitute  a  part  of  the  equita- 
ble jurisdiction  of  the  court  It  ought  to  be 
so  exercised  as  to  do  equity,  and  not  to  sanc- 
tion fraud.'  Ail  applications  of  this  kind, 
founded,  as  they  are,  on  no  positive  statute 
or  any  fixed  rule  which  compels  the  court  to 
grant  them,  are  addressed  to  the  discretion 
of  the  court;  and  In  the  exercise  of  that  dis- 
cretion, even  where  the  set-off  might  be  le- 
gally made,  yet  If  the  court  sees  that  Injus- 
tice will  be  done  by  grantmg  the  order  of 
set-off,  it  is  uniformly  refused."  These  views 
may  be  reinforced  by  the  cases  of  Ely  v. 
Cooke,  28  N.  T.  366;  Perry  v.  Chester.  53  N. 
T.  240;  Zogbaum  v.  Parker,  65  N.  T.  120; 
Dlehl  V.  Frlester,  87  Ohio  St  477;  Ames  v. 
Bates,  119  Mass.  809;  Herman  v.  Miller,  17 
Kan.  33a 

It  must  be  understood,  however,  that  this 
court  by  no  means  intends  to  lend  Its  sanc- 
tion to  any  transactions  between  lawyers 
and  their  clients  which  are  In  themselves 
inequitable.  When  any  application  such  as 
that  now  at  bar  is  made  to  the  court  to  re- 
spect the  rights  of  attorneys  or  other  per- 
sons to  whom  a  partial  assignment  of  a 
judgment  has  been  made  which  may  form 
a  subject  of  legitimate  set-off  by  another 
judgment,  such  assignees  must  always  be 
prepared  to  justify  such  assignments  as  fair, 
bona  fide,  and  just  claims.  A  little  refiec- 
tion  will  show  that  this  decision  in  no  way 
Infringes  upon  the  previous  decisions  of  this 
court  In  the  matter  of  attorney  and  client 
Here  there  Is  an  executed  contract  betwe«i 
lawyer  and  client  which  Is  not  contested  as 
between  them,  but  which  Is  sought  to  be  In- 
validated by  third  parties.  These  exceptions 
must  be  overruled.  It  is  the  Judgment  of 
this  court  that  the  order  of  the  circuit  court, 
appealed  from,  be  affirmed,  and  the  cause  is 
remanded  to  the  circuit  court 

v.2]8.E.nc.6— 22 
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HXLL  V.  GEORGIA.  G.  &  N.  R.  00. 
(Supreme  Court  of  South  Carolina.    April  2, 

1895.) 

AOTION  AOAIXaT  CaHRIBK— INJDET  TO  SunVHST— 

CoNNBCTiNO  Lines  —  Evidsncs — Bxahinatiox 
or  Witness— Lei  DING  Questions— Vasiakob. 

1.  Plaiotlff  cannot  object  to  the  admission 
in  evidence  of  a  paper  which  defendant  has 
made  a  part  of  t^ie  record  bf  attaching  a  copy 
to  bis  answer. 

2.  Where  a  complaint  In  an  action  against 
a  common  carrier  alleged  a  contract  to  "carry 
and  deliver"  the  goods,  the  bill  of  lading,  show- 
ing a  contract  to  carry  and  deliver  such  goods 
npon  certain  conditions  named,  cannot  be  ex- 
cluded as  being  a  different  contract  from  that 
set  out  in  the  complaint. 

3.  In  an  action  against  a  common  carrier, 
it  was  not  error  to  admit  a  waybill  of  the  goods 
shipped,  although  not  relevant  to  the  issue. 

4.  A  general  interrogatory  addressed  to  a 
witness  whose  deposition  is  being  talten,  "If 
yOD  know  anything  else  that  will  benefit  the 
plaintiff,  state  same  fully,"  is  not  objectionable 
as  leading,  or  as  depriving  defendant  of  the 
right  to  cross-examine  such  witness  relative  to 
matters  brought  out  by  the  question. 

5.  In  an  acticm  by  a  shipper  against  a  car- 
rier for  damage  to  goods  consigned  to  a  factor, 
evidence  that  drafts  drawn  by  the  plaintiff  for 
more  than  the  value  of  the  goods  had  been  ac- 
c^ted  and  paid  the  consignee  was  properly 
excluded. 

6.  A  railroad  company  received  goods  to  be 
shipped  over  its  own  and  connecting  lines  from 
A.  to  0.  under  a  bill  of  lading  containing  the 
Btipnlation  that,  "In  case  of  any  loss  or  damage 
done  to  or  sustained  by  any  goods  herein  re- 
ceipted for"  during  transportation,  "the  com- 
pany alone  shall  be  held  reaponsible  therefor 
In  whofie  actual  custody  the  goods  may  be  at 
the  time  of  the  happening  of  such  loss  or  dam- 
age." Bdd,  that  the  receiving  company  was 
not  liable  for  damage  received  while  the  goods 
were  in  the  hands  of  a  caunectiog  tine. 

7.  In  an  action  against  a  commim  carrier 
who  has  taken  goods  for  shipment  upon  the 
condition  tiiat  he  shall  not  be  hable  for  damage 
occurring  to  the  goods  while  in  charge  of  a  con- 
necting carrier,  a  charge  that  section  1720,  Rev. 
St,  providing  that  in  such  cases  the  corporation 
first  receiving  the  goods  shall  be  liable  for  the 
damage,  but  may  discharge  itself  from  anch  lia- 
bility by  the  production  of  a  receipt  from  the 
corporotion  to  which  it  was  its  doty  to  deliver 
the  goods,  had  no  application  to  the  case,  was 
improper. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Ernest  Gary,  Judge. 

Action  by  R.  M.  Hill  against  the  Georgia, 
Carolina  St  Northern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  aii- 
peals.  Reversed. 

The  charge  of  the  trial  court  was  as  fol- 
lows: 

"This  Is  a  suit  on  the  part  of  R.  M.  Hill, 
plaintiff,  to  recover  from  the  defendant  rail- 
road company  damages  for  the  failure  on 
the  part  of  the  railroad  company  to  deliver 
to  the  consignees  a  certain  lot  of  cotton  de- 
livered to  the  railroad  company  by  Mr.  HIU 
to  be  shipped  to  Charleston,  and  there  deliv- 
er to  his  factors,  James  M.  Selgnous  &  Son. 
It  is  claimed  on  the  part  of  the  plaintiff  that 
the  railroad  did  not  carry  out  their  part  of 
the  contract  and  on  account  of  that  failure 
certain  damages  resulted.  It  is  alleged  that 
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a  bni  of  lading  was  given  for  the  cotton;  that 
Is.  a  receipt  and  a  contract  setting  fortb  the 
conditions  on  which  the  railroad  promised  to 
do,  and  I  will  read  a  portion  of  It  to  yon: 
'And  It  Is  further  stipulated  and  agreed  that 
In  case  of  any  loss  or  damage  done  to  or  snB> 
talned  by  any  cotton  herein  receipted  for, 
during  transportation,  whereby  any  legal  lia- 
bility may  be  incurred  by  the  terms  of  this 
contract,  that  the  company  alone  shall  be 
held  responsible  therefor  in  whose  actual 
custody  the  cotton  may  be  at  the  time  of  the 
happening  of  such  loss  or  damage.'  I  charge 
yon,  as  a  matter  of  law,  that  under  that 
contract  it  was  incumbent  upon  the  defend* 
<int  company  to  deliver  at  Charleston  to 
James  M.  Seignous  &  Son  this  cotton  In  a 
reasonable  time,  In  as  good  condition  as  It 
was  at  the  time  that  they  received  It;  and  If 
the  cotton  was  not  In  that  condition  at  the 
time  that  It  was  delivered,  or  ought-  to  have 
been  delivered,  then  there  was  a  failure  on 
the  part  of  the  railroad  company,  and  It  is 
liable.  Now,  the  next  question  Is,  was  the 
cotton  delivered  in  a  reasonable  time?  If 
you  find  that  it  was  not  delivered  at  a  rea- 
sonable time,  at  the  time  that  It  was  deliv- 
ered then  In  what  condition  was  It  then?  It 
it  was  not  in  as  good  condition  as  when  the 
railroad  company  received  It,  then  to  what 
extent  was  It  damaged?  And,  if  you  so 
And  that,  the  measure  of  the  damages  shall 
be  as  follows:  If  you  find  that  the  cotton  was 
not  delivered  to  the  consignees  in  a  reason- 
able time,  and  that  In  consequence  the  cot- 
ton has  been  damaged,  then  I  charge  you 
that  the  measm*e  of  damages  cannot  exceed 
the  value  of  the  cotton  at  the  time  that  de- 
livery should  have  been  made,  with  interest 
to  the  time  of  delivery,  less  the  value  of  tbe 
cotton  at  the  time  of  delivery. 

"Now,  I  have  been  requrated  to  charge  you 
in  behalf  of  the  defense  aa  follows:  (2)  That 
in  this  state  a  common  carrier  may  or  may 
not  take  goods  to  be  deliv«-ed  beyond  its 
own  line.  If  It  does  so,  It  may  limit  liability.* 
Court:  I  so  charge  you.  Ton  demand  a  rail- 
road company  to  deliver  cotton  at  any  point 
not  on  Its  line  of  road,  but  they  have  no 
right  to  refuse  to  take  goods  to  deliver  on 
Its  line  of  road.  In  other  words,  if  the  city 
of  Charleston  Is  not  on  Its  line  of  road,  the 
plaintiff  cannot  force  them  to  deliver  It  there, 
but  they  can  take  a  contract  to  deliver  in 
Charleston,  and  they  would  be  bound  by  It 
(4)  That  the  bill  of  lading  Is  the  contract  be- 
tween the  parties,  if  accepted  without  objec- 
tion by  shipper,  and  It  controls  aa  to  the  Ha- 
blllty  of  the  O,  C  Court:  That  I  charge  you 
to  be  the  law  that  the  bill  of  lading  Intro- 
duced in  evidence  is  the  contract  of  tbe  par- 
ties. (G)  That  Itwas  the  duty  of  the  terminal 
company  to  deliver  the  goods  upon  the  pres- 
entation of  the  bill  of  lading  to  the  con- 
signee named  in  the  bill,  unless  It  appears 
that  the  shipper  has  assigned  the  bill  to  an- 
other party  (subject  to  the  right  of  stopping 
bi  tranaltn  tai  cases  of  fnwdvency).'  Ooart: 


I  charge  yon  that  that  Is  the  law.  That  waj 
the  duty  of  the  railroad  company  to  deliver 
the  cotton  to  the  oonslgneea  But,  tf  Mr. 
HIU  had  changed  the  consignees,  It  was  the 
duty  of  the  railroad  company  to  deliver  to 
the  party  named  In  the  bUl  of  lading.  47) 
That  the  carrier  is  under  no  obligation  to 
deliver  the  goods  except  npoa  tbe  presenta- 
tion of  the  bill  of  lading  by  the  consignees 
named  therehi.'  Court:  That  I  charge  yon 
as  the  law.  (S)  'That.  If  the  biU  of  lading 
and  waybill  dlffor  In  terms,  the  bill  of  lading 
must  control.*  Ooort:  I  charge  yon  that  to 
be  the  law. 

"Now,  with  reference  to  the  liability  of  cwi- 
necting  roads.  That  does  not  apply  in  a  case 
of  this  kind.  For  instance,  if  it  was  the  desire 
on  tbe  part  of  the  plaintiff  to  ship  that  cotton, 
he  would  have  a  right  to  ship  It  to  any  point 
on  defendant's  line.  He  could  require  de- 
fendant to  deliver  It  to  any  connecting  line, 
and,  when  this  road  took  tbe  receipt  of  any 
connecting  line,  that  would  relieve  this  road 
of  responsibility  then  for  loss.  But  in  this 
case  it  is  not  so,  for  the  reason  that  t^ls  road 
tias  contracted  to  deliver  this  cotton  in  tbe 
city  of  Charleston,  and  It  cannot  r^ieve  Itself 
from  the  obligation  by  saying  that  some 
other  road  has  not  performed  Its  contract 
It  is  obligatory  on  this  road  to  deliver  that 
cotton  at  Charlest(Hi  to  the  consignee  In  as 
good  order  as  It  was  received  here.  Now, 
you  are  here  to  hold  the  scales  of  justice. 
You  are  simply  to  find  the  facts  ftom  the 
evidence  as  you  have  heard  It  here,  and  ap- 
ply those  facts  to  tbe  law,  which  I  bave  en- 
deavored to  give  you," 

L.  W.  Perrin  and  T.  P.  Cothran,  for  appel- 
lant  Gn^don  &  Oraydmi,  for  resiKnident 

McIYER,  O,  J,  This  action  was  brought 
by  the  plaintiff  to  recover  damages  to  a  lot 
of  cotton  shipped  by  him,  over  the  railroad 
of  defendant  company,  under  a  contract  to 
deliver  the  same  to  Solgnous  &  Son,  at 
Charleston,  as  he  alleged,  a  considerable 
portion  of  which  was  not  delivered  to  said 
Seignous  &  Son  Until  after  a  considerable 
lapse  of  time,  whereby  the  cotton  was  great- 
ly damaged  by  exposure  to  the  weather. 
There  are  certain  undisputed  facts  In  the 
case,  which  may  be  stated  substantially  as 
follows:  On  the  17th  of  October,  1801,  the 
cotton  was  received  at  Abbeville  for  ship- 
ment, and  consigned  to  Seignous  &  Son  un- 
der a  contract  evidenced  by  a  bill  of  lading, 
a  copy  of  which  Is  set  out  In  the  case,  the 
terms  of  which  will  be  hereinafter  more 
particularly  referred  to.  Inasmuch  as  de- 
fendant's line  of  railroad  does  not  eifend 
to  Charleston,  the  arrangement  seems  to 
have  been  that  the  cotton  should  be  trans- 
ported to  Clinton  over  defendant's  road, 
where  the  same  connected  with  the  Colum- 
bia, Newberry  &  Laurens  Railroad,  and 
thence  transported  by  that  road  to  Colum- 
bia, where  tbe  last-named  road  connected 
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with  the  Sontb  Carolina  EUdlwar,  and  from 
thence  carried  hj  said  railway  to  Obarleston. 
By  that  route  the  cotton  was  carried  to 
Charleston,  reaching  there  on  or  about  the 
20th  of  October,  18&1,  in  good  condition. 
The  South  Carolina  Railway  Oompany  re- 
fused to  dellTtf  the  cotton  when  called  for 
by  the  consignees,  Seignous  &  Son,  on  ac- 
connt  of  some  discrepancy  between  the  way- 
bill and  the  bill  of  lading.  Thte  discrepan- 
cy having  been  explained  by  the  defendant 
company  as  soon  as  It  was  brought  to  the  at- 
tention of  that  company,  to  wit,  on  the  6th 
of  December,  1891,  the  South  Carolina  Rail- 
way Company  tendered  the  cotton  to  the 
consignees  a  few  days  thereafter,  who  re- 
fused to  receive  the  same  unless  the  South 
Carolina  Railway  Company  would  pledge  It- 
self that  all  losses  arising  from  the  delay  in 
delivering  the  cotton  should  be  paid.  This 
said  railway  company  refused  to  do,  and  the 
consignees  declined  to  receive  the  cotton. 
Finally,  the  consignees,  on  the  19th  of  Au- 
gust, 1802,  accepted  the  cotton  "under  pro- 
test" In  the  meantime  the  cotton  remain- 
ed In  the  custody  of  the  South  Carolina 
Railway  Company;  and  was  suffered  to  lie 
in  its  yard,  exposed  t»  the  weather;  and,  of 
course,  when  It  was  delivered  to  the  con- 
signees. It  was  very  considerably  damaged 
by  such  exposure. 

In  Its  answer,  the  defendant  sets  up  sev- 
eral defenses:  First.  A  general  denial  of  all 
the  allegations  In  the  complaint,  except  such 
as  were  subsequently  admitted  or  modified. 
Second.  That  the  cotton  was  delivered  to  it 
under  a  special  contract,  evidenced  by  a  bill 
of  lading,  filed  as  an  exhibit  to  the  answer, 
the  terms  of  which  will  hereinafter  be  more 
particularly  stated.  Third.  That  the  South 
Carolina  Railway  Company  was  not  the 
agent  of  defendant,  in  no  way  under  Its 
control  or  accountable  to  It  for  its  action  In- 
the  premises,  except  to  account  for  defend- 
ant's share  of  the  through  frelprht.  On  the 
contrary,  the  said  railway  company  was  sim- 
ply one  of  the  connecting  lines  over  the  route 
by  which  the  cotton  was  to  be  transported. 
Fourth.  That  the  cotton  was  delivered 
promptly  to  the  Columbia,  Newberry  & 
Laurens  Railroad  Company,  at  Clinton,  the 
next  connecting  line  over  the  route  by  which 
the  cotton  was  to  be  transported  to  Charles- 
ton, and  whatever  damage  was  done  to  the 
cotton  was  done  after  the  defendant  com- 
pany had  delivered  the  same  to  the  next 
connecting  line,  and  was  due  to  the  negli- 
gence of  the  consignees  In  not  priesentlng 
promptly  the  bill  of  lading  which  had  been 
forwarded  to  them,  by  the  plaintiff,  as  well 
as  to  the  negligence  or  fault  of  the  South 
Carolina  Railway  Company  in  not  promptly 
delivering  the  cotton  to  the  consignees,  and, 
on  the  contrary,  permitting  the  cotton  to  re- 
main in  its  yard  for  a  length  of  time,  ex- 
posed to  the  weather.  Fifth.  That  said  Seig- 
nous &  Son  having  accepted  and  paid  drafts 
to  an  amount  equal  to  or  exceeding  the  value 


of  the  cotton,  drawn  on  them  by  the  plain- 
tiff, with  the  understanding  that  the  pro- 
ceeds of  the  sale  of  the  cotton  should  be  ap- 
plied to  the  payment  of  such  drafts,  the  said 
Selgnoas  &  Son  thereby  became  the  owners 
of  the  cotton,  and,  as  such,  they,  and  not 
the  plaintiff,  were  the  pr(^»er  parties  to  bring 
this  action. 

The  case  came  on  for  a  trial  before  his 
honor.  Judge  Ernest  Gary,  and  a  jury;  and, 
after  the  close  of  the  testimony  and  argu- 
ment of  counsel,  the  Jury  were  charged  as 
set  out  In  the  case,  a  copy  of  which  chaise 
should  be  Incorporated  in  the  report  of  the 
case.  The  Jury  having  rendered  a  verdict 
In  favor  of  the  plaintiff,  and  Judgment  hav- 
ing been  entered  thereon,  defendant  appeals 
upon  numerous  grounds  which  appear  In  the 
record;  but  as  we  do  not  propose  to  con- 
sider these  grounds  seriatim,  but,  follow- 
ing the  example  of  both  counsel  for  appel- 
lant, take  up  the  several  questions  which 
they  present,  these  grounds  need  not  be 
set  out  here.  Tuere  are,  first,  several  ex- 
ceptions to  the  competency  of  some  of  the 
testimony,  which  we  will  now  proceed  to 
consider. 

1.  As  to  the  bill  of  lading:  Inasmuch  as  the 
defendant  had  filed  with  Its  answer,  as  an  ex- 
hibit thereto,  a  copy  of  the  bill  of  lading, 
thereby  making  it  a  part  of  the  record.  It 
seems  to  us  that  this  objection  came  too  late. 
The  defendant,  by  Its  own  act,  had  made  that 
paper  a  part  of  the  record,  and  as  such  It  was 
necessarily  before  the  court,  and,  If  the  objec- 
tion'was  ever  maintainable  at  all,  the  objec- 
tion came  too  late.  Besides,  the  ground  upon 
which  this  objection  was  based  was  that  the 
bill  of  lading  showed  a  different  contract  from 
that  set  out  in  the  complaint  Now,  the  con- 
tract, as  allied  in  the  complaint,  was  to  car- 
ry the  cotton  to  Charleston,  and  there  deliv- 
er the  same  to  the  said  Seignous  &  Son,  with- 
out setting  out  the  conditions  upon  which  such 
contract  was  entered  into;  while  the  contract 
evidenced  by  the  bin  of  lading  was  to  trans- 
port th6  cotton  to  Charleston,  and  there  deliv- 
er the  same  to  Seignous  &  Son,  upon  certain 
conditions  specifically  mentioned  in  the  bill 
of  lading.  So  that  the  difference  was,  not  in 
what  was  contracted  to  be  done,  but  rather 
In  the  completeness  of  statement  of  all  the 
conditions,— one  was  fuller  than  the  other. 
So  that  the  case  of  Dunbar  v.  Railway  Co., 
36  S.  0.  110,  15  S.  E.  357,  relied  upon  by 
counsel  for  appellant  to  support  this  objec- 
tion. Is  not  in  point  for  two  reasons;  (1)  Be- 
cause in  that  case  it  does  not  appear,  as  It 
does  here,  that  the  bill  of  lading  was  made  a 
part  of  the  record  by  the  pleadings;  (2)  be- 
cause in  that  case  the  contract,  as  alleged  in 
the  complaint,  was  substantially  different 
from  that  evidenced  by  the  bill  of  lading,  for 
In  the  complaint  the  contract  was  alleged 
to  be  a  contract  "to  ship,  transport,  and  cai-- 
ry"  the  goods  there  In  queitlon  to  the  point 
of  destination,  while  that  set  forth  in  the 
bill  of  lading  was  that  defendant  received 
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the  goods  to  be  forwarded  In  accordance 
"with  the  provisions,  stipulations,  and  ex- 
ceptions of  the  Keaeral  rules  and  regulations 
and  frclj^ht  tai'lffs  of  the  compaii7."  And  the 
<!Ourt  held,  upon  the  authorities  there  cited, 
that  there  was  a  great  difference  between  a 
■contract  to  transport  and  a  contract  to  for- 
ward goods.  We  do  not  think,  therefore,  that 
there  was  any  error  In  recelTiug  the  bill  of 
lading  In  evidence. 

2.  Was  there  any  error  In  receiving  the 
waybill  of  the  defendant  company  In  evi- 
dence? As  it  Is  well  settled  that  the  way- 
bill constituted  no  evidence  of  the  contract 
between  the  shipper  and  the  carrier,  but  is 
simply  a  memorandum  intended  for  the  guid- 
ance  of  the  agents  and  servants  of  the  car- 
rier, which  the  shipper  l9  not  supposed  to 
know  anything  about,  we  do  not  see  the  rele- 
vancy of  this  testimony  to  any  of  the  Issues 
Involved;  bat  we  cannot  say  that  the  tes- 
timony was  incompetent,  and  hence  this  ex- 
ception cumot  be  atutalned. 

S.  The  exception  to  the  ninth  Interrogatory 
In  chief  to  James  M.  Selgnous  seems  to  be 
based  upon  two  grounds:  (1)  That  It  was 
leading;  (2)  because  the  defendant  could  oat 
know  what  the  witness  would  say  In  answer 
to  that  InterTQgatory,  and  could  not,  thae- 
tore,  cTOss-examlne  him  aja  to  any  matter  re- 
ferred to  In  hia  answer  to  such  question. 
The  Interrogatory  was  the  usual  general 
question  with  which  Interrogatories  addressed 
to  a  witness  examined  by  commission  very 
ceneraUy,  if  not  invariably,  ctmclode.  and 
this  Is  the  first  time  we  have  ever  known  of 
any  exception  being  taken  thereto.  The  form 
of  the  question,  "If  you  know  anything  else 
that  will  benefit  tbe  piaintifl  or  defendant  [as 
the  case  may  be],  state  the  same  fully,'*  etc., 
effectually  precludes  the  objection  that  it  Is 
a  leading  question,  for  nothing  could  be  more 
general,  and  it  certahily  does  not  si^^est  the 
answer.  It  does  not  deprive  the  adverse  par- 
ly of  the  right  of  cross-examination,  for  it 
most  be  assumed  that  tJoB  witness  has  beai 
previously  Interrogated  as  to  the  particular 
points  to  which  it  is  deah^  to  dh-ect  the  at- 
tention of  the  witness,  and  the  genial  ques- 
tion Is  only  designed  to  enable  the  witness 
to  speak  of  matters  that  may  have  been  over* 
looked,  and,  acccurdlng  to  our  experience,  Is 
very  genenUly  met  by  the  stereotype  answer, 
^1  know  of  nothing  else,"  etc.  This  excep- 
tion must  be  overruled. 

4.  As  to  the  ruling  of  tbe  circuit  Judge  in 
excluding  tbe  answers  to  the  cnm  luterroga- 
torles,  addressed  to  J.  M.  Seignovs,  numbered 
from  X  to  7,  Inclusive,  we  BLgm  with  the  cir- 
cuit Ju^  that  these  questions  wwe  not  per- 
tinent to  any  of  tiie  Issues  in  this  case,  and, 
furthermore,  might  and  probably  would  have 
involved  the  necessity  of  taking  an  account 
between  the  plaintiff  and  Selgnous  &  Son. 
These  questions  were  designed  to  elicit  from 
the  witness  a  statement  that  the  plaintiff  was 
Indebted  to  Selgnous  &  Son  at  the  time  the 
cotton  was  stiipped  to  them,  by  reason  of  the 


fact  that  plaintiff  had  drawn  drafts  upon 
them  to  an  amount  equal  to  or  exceeding  the 
value  of  the  cotton  which  had  been  acc^ted 
and  paid  by  Selgnous  &  Son,  and  that  it  was 
the  express  understanding,  or  implied  from 
the  usage  and  custom  of  their  business,  that 
the  proceeds  of  the  sale  of  the  cotton  shonld 
be  applied  to  the  payment  of  plaUitiff's  in- 
debtedness to  Selgnous  &  Son.  All  this  might 
be  safely  admitted*  and  yet  we  do  not  see 
how  such  testimony  could  be  pertinent  to  the 
issues  in  this  objection..  Its  purpose,  doubt- 
less, was,  as  Indicated  by  the  defendant's 
flftlt  defense,  to  show  that  Selgnous  &  Son 
were  the  real  owners  of  the  cotton,  and  as 
such  the  proper  parties  to  bring  thia  action. 
It  seems  to  us  that  it  would  be  a  dangeroos 
doctrine  for  factors  especially,  to  bold  that, 
because  a  factor  accepts  and  pays  drafts 
drawn  on  him  by  his  customers  to  an  amount 
equal  to  or  exceeding  the  value  of  a  ship- 
ment of  cotton,  he  tliereby  becomes  the  own- 
er of  mcbL  cotton;  for,  if  tbe  oottm  shonld  be 
lost  before  it  roLches  the  factor,  tnch  kisa, 
under  such  view,  would  fall  on  htao,  and  that 
never  was  and  cannot  be  the  law.  The  most 
that  can  be  said  is  that  he  msy  have  a  lien 
on  the  cotton,  but  not  a  title  to  It 

We  will  next  proceed  to  consider  whetha 
there  was  any  error  In  the  judge's  charge  or 
in  refusing  any  of  the  requests  to  charge 
For  this  purpose  it  vlU  be  necessary  to  lay 
down  certain  general  propositions  which  ve 
think  are  well  settled  by  authority.  In  Pied- 
mont ManuTg  Co.  t.  .Columbia  A  O.  B.  Co., 
19  S.  C.  353,  it  was  held  that  a  company 
chartered  and  organized  for  railroad  trans- 
portation Is  a  common  carrier  over  Its  own 
Un^  bat  it  Is  not  so  beyond  Its  tennlnl  snd 
over  ccmnecUng  lines,  unless  it  has  become  so 
by  usage,  diaracter  of  business,  or  contract; 
and  the  duty  w  obligation  to  carry  goods  be- 
yond Its  own  line  of  road,  and  deliver  tbem 
at  a  point  beyond  Its  own  line,  is  not  In^osed 
by  law,  but  depends  upon  tlie  contract  be- 
tween the  shlppa  and  the  company.  It  was 
further  held  In  that  case  that  the  UU  oif  lad- 
ing is  the  contract  between  the  shipper  and 
the  company,  by  wbl<A  tlw  -company  af^em 
to  tnmvort  and  deliver  beyond  its  own  line, 
and  the  terms  and  ccmdltlcHU  of  the  otntcact 
regulate  and  determine  the  duties  and  obli- 
gations of  the  contracting  parties.  These 
principles  are  fully  recognised  by  the  highest 
autbori^.  See  Insurance  Co.  v.  Batlroad  Ca, 
104  U.  S.,  at  page  107,  where  Mr.  Justice 
Harlan,  In  dellvarlug  the  (^)lnlon  of  the  court, 
after  saying  that  this  rule  had  received  the 
sanction  of  the  susffeme  omrt  of  the  United 
Stetes,  and  been  adopted  in  most  of  the  courts 
of  this  country,  lays  down  tbe  role  in  the  f(d> 
lowing  terms:  "That  the  carrier,  in  tbe  ab- 
sence of  a  special  contract  expressed  or  Im- 
plied, is  wly  bound  to  safely  carry  to  the  end 
of  its  line,  and  there  d^ver  to  the  ntsA  au> 
rier  In  the  routek"  To  the  same  effect,  see 
Uyrick  V.  Railroad  Ca.  107  U.  S.  102, 1  Sup. 
Ct  425,  and  Korth  Pennsylvania.  B.  Co.  r. 
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Commercial  Nat.  Bank.  123  U.  S.  727,  8  Sup. 
Ct.  206,  where  the  preceding  case  of  Myrlck 
was  expressly  recognized,  as  well  as  many  of 
the  other  casea  cited  In  those  cases.  These 
doctrines  have  also  been  recently  recognized 
in  this  court  in  Dunbar  t.  Raflway  Co.,  su- 
pra. The  aame  Tlew  seems  to  have  recelred 
the  approval  of  the  legislature,  for  by  section 
1720of  the  Revised  Statutes  of  1893  (formerly 
section  1518  of  the  General  Statutes  of  1882) 
It  is  provided  as  follows:  "In  the  case  of  the 
loss  of,  or  damage  to  any  article  or  articles 
delivered  to  any  railroad  corporation  for 
transportation  over  its  own  and  connecting 
roads  the  Initial  corporation  first  receiving 
the  same  shall  in  every  case,  be  liable  for 
such  loss  or  damage,  but  may  discbarge  It- 
self from  such  liability  by  the  production  of  a 
receipt  In  writing  for  the  said  article  or  ar^ 
tides  from  the  corporation  to  whom  It  was 
its  duty  to  deliver  such  article  or  articles  In 
the  regular  course  of  transportation.  In 
which  event  the  said  connecting  road  or  roads 
shall  be  severalty  so  liable,  but  may  In  suc- 
cession, and  in  like  manner  discharge  them- 
selves respectively  therefrom;  but  If  any 
such  corporation  shall  willfully  fall  or  refuse 
upon  reasonable  demand  being  made  to  It  by 
any  party  Interested  In  the  production  of  such 
receipt  to  produce  the  same  then  it  shall  not 
be  entitled  to  claim  the  benefit  of  such  ex- 
emption, Is  any  action  against  the  said  rail- 
road corporation  to  render  It  liable  for  such 
loss  or  damage."  From  the  terms  of  this 
section  it  seems  that  the  legislature  recogniz- 
ed the  law  to  be  that,  where  goods  are  re- 
ceived by  a  railroad  company  for  transporta- 
tion over  Its  own  and  connecting  lines,  the 
Initial  corporation  will  be  discharged  from 
itablUty  by  showing  that  the  goods  had  been 
safely  delivered  to  the  next  connecting  line; 
and  the  object  In  the  interest  of  the  shipper 
was  to  provide,  not  only  that  the  proof  of 
such  delivery  should  be  In  writing  (receipt), 
but  also  to  require  the  initial  corporation,  up- 
on reasonable  demand,  to  produce  such  re- 
ceipt, In  order  that  the  shipper  might  know 
In  advance  which  one  of  the  several  corpora- 
tions to  8U%— that  iSr  which  <me  of  the  ser- 
eral  corporations  was  the  party  really  In  de- 
(ftuIL 

The  first  question  which  we  propose  to  cod- 
alder  Is,  what  was  the  contract  between 
theee  parties?  It  seems  to  be  conceded,  and 
properly  conceded,  that  the  bill  of  lading  evi- 
denced the  terms  of  the  contract.  The  prac- 
tical Inquiry,  therefore,  Is.  what  Is  the  prop- 
er construction  of  the  terms  of  that  paper? 
Was  it  an  absolute  and  unconditional  con- 
tract on  the  part  of  the  defendant  to  carry 
the  cotton  to  Charleston,  and  th6re  deliver  it 
to  Selgnons  &  Son,  as  the  circuit  Judge 
seems  to  have  construed  It  to  be,  or  was  it 
to  carry  the  cotton  to  Charleston,  and  there 
deliver  It  to  the  consignees,  upon  certain 
conditions  stated  in  the  paper?  If  the  con- 
tract was  absolute  and  unconditional,  then 
ft  Is  clear,  under  tlie  case  of  Kyle  v.  Kallroad 


Co.,  10  Rich.  Law,  882,  the  defendant  would 
be  liable;  but  if,  on  the  other  hand,  the  con- 
tract to  deliver  was  npon  conditions,  one  of 
which  was  that  the  company  in  whose  custo- 
dy the  cotton  .was  at  the  time  the  loss  or 
damage  occurred  should  alone  be  responsi- 
ble for  such  loss  or  damage,  then  It  Is  equal- 
ly clear  that  the  defendant  should  not  be 
liable,  for  there  Is  no  pretense  that  any  loss 
of  or  damage  to  the  cotton  occurred  while 
the  same  was  In  the  custody  ot  the  defend- 
ant eomp&ny.  The  terms  of  the  contract,  as 
embodied  In  the  bill  of  lading,  or  at  least  so 
much  thereof  as  are  In  any  way  pertinent  to 
this  inquiry,  are  as  follows:  "Received  of 
R.  M.  Hin,  by  the  G.,  C.  &  N.  Railroad  Com- 
pany, thirty-two  bales  of  cottMi,  *  *  •  to 
be  transported  by  the  railroad  receiving  this 
cotton  (with  lil>erty  to  compress)  unto  James 
M.  Seignous  &  Son,  at  Charleston,  upon  pay- 
ment of  the  freight  specified,  and  upon  the 
following  conditl<ms,"  one  of  which  is  stat- 
ed in  the  following  words:  "And  It  Is  fur- 
ther stipulated  and  agreed  that  In  case  of 
any  loss  or  damage  done  to  or  sustained  by 
any  cottw  herein  receipted  for  during  trans- 
portation, whereby  any  legal  liability  may 
be  incurred  by  the  terms  of  this  contract, 
that  the  company  al<»ie  shall  be  h^d  respon- 
sible therefor  In  whose  actual  custody  the 
cotton  may  be  at  the  time  of  the  happening 
of  such  loss  or  damage."  And  this  bill  of 
lading  Is  signed:  "S.  M.  Rlgsbee,  for  the 
Parties  in  Interest,  Separately,  but  not  Joint- 
ly." Now,  as  the  defendant  company  was 
not  a  common  carrier  beyond  its  own  line, 
It  was  entirely  competwt  for  It  to  annex 
any  conditions,  not  unlawful  in  themselves, 
that  it  pleased,  to  Its  contract  to  deliver  the 
cotton  in  Charleston.  For  example,  It  fnlght 
have  said  to  plaintiff,  when  asked  to  trans- 
port his  cotton:  "You  know  my  line  does 
not  extend  to  Charleston,  and  I  am  not 
bound,  therefore,  to  transport  your  cotton  to 
that  point;  but  if  you  desire  your  cotton 
transported  to  Charleston,  and  there  deliver- 
ed to  your  factors,  Seignous  &  Son,  I  will 
do  so,  provided  or  npon  condition  that  you 
agree  that,  in  case  of  any  damage  to  the  cot- 
ton while  on  the  route,  which  you  know  Is 
composed  of  my  road  and  the  two  connect- 
ing roads,  the  company  in  whose  custody 
the  cotton  may  be  at  tlie  time  the  damage 
occurs  shall  be  responsible  for  such  dam- 
age." This  is  practically  what  the  parties 
agreed  to,  as  evidenced  by  the  terms  used  in 
the  bill  of  lading;  and  under  those  terms  tiie 
d^oidant  company  cannot  be  h^  liable 
for  damages  sustained  After  the  cotton  had 
left  defendant's  line,  and  was  in  the  actual 
custody  of  the  Bonth  Carolina  Railway  Com- 
pany, one  of  the  fumnecting  lines,  which,  1^ 
the  express  teraa  of  the  contract,  was  alone 
respcmslble.  This  case  dlffm  widely  from 
the  case  of  Kyle  T.  Ballroad  Co.,  supra,  for 
there  the  ouitTact  to  dallrer  In  Charleston 
was  absolute  and  unconditional;  and,  if  the 
defendant  company  In  that  case  found  H 
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necessary  to  employ  other  agents  to  carry 
out  Its  own  absolute  and  unconditional  con- 
tract, it  was,  of  course,  liable  for  any  de- 
fault of  Its  agents.  The  case  now  under 
consideration  la  much  more  Uke  the  case  of 
Piedmont  Manuf'g  Co.  t.  Columbia  &  O.  R. 
Co.,  supra,  for  these  contracts,  as  evldeaced 
by  the  bills  of  lading,  were  to  deliver  one 
of  the  shipments  to  certain  designated  con- 
signees to  the  city  of  New  York,  and  the 
other  to  certain  designated  consignees  In  the 
city  of  Baltimore;  but  there,  as  here,  the 
contracts  were  not  abso'nte  and  uncond'tlou- 
al,  but  contained  a  stlpulaticm.  practically 
Identical  with  that  found  In  the  contract  here 
under  cmsidwatlon,  that.  In  case  of  loss  or 
damage,  that  company  al<me  in  whose  cus- 
tody the  goods  were  at  the  time  should  be 
responsible;  and  In  that  case  it  was  held 
that,  under  such  a  contract,  the  defendant 
could  not  be  held  liable,  as  it  was  conceded 
that  the  loss  occurred  after  the  goods  had 
left  the  line  of  the  defaidant  company. 

The  next  point  to  be  considered  is  whether 
there  was  error  on  the  part  of  the  circuit 
Judge  in  instructing  the  jury  that  the  provi- 
sions of  section  1720  of  the  Revised  Statutes 
had  no  application  to  this  case.  If  the  cir- 
cuit Judge  was  In  error  in  construing  the 
contract  between  the  parties  as  an  absolute 
and  oncMiditlottal  cratract  to  deliw  the 
cotton  In  Chariestcm,  as  we  have  seen  that 
he  was,  then  it  la  a  matter  of  UtUe  practical 
Importance  what  his  mling  as  to  the  effect 
of  the  statute  was;  for,  it  the  contract  prop- 
criy.cmutmed  was  a  cmdltlonal  contract, 
then  the  defendant  company  would  be  re- 
lieved of  all  responsibility  by  the  express 
terms  of  such  conditions,  and  the  statutory 
provision  would  become  nnneceasary  for  the 
protectiMi  of  the  defendant  But  we  are 
not  prepared  to  admit  that,  even  If  the  con- 
tract was  abacdate  and  tmcondltlona],  the 
statutory  provision  would  bare  no  ai^llca- 
tltm.  The  terms  of  the  statute  are  very 
broad:  "In  case  of  the  lost  <»C,  or  damage 
to  any  utlcle  or  articles  deUvered  to  any 
railroad  corporation  for  traosportatiOD  over  ift 
Mpn  and  eonneettnff  road*,  the  initial  corporation 
or  corporations  first  receiving  the  same  shall, 
in  werj/  taae,  be  liable  for  such  loss  or  damaee 
[Italics  oursl,  but  may  discharge  Itsdf  from 
such  liability  by  the  production  of  the  re- 
ceipt from  the  cmporatlon  co  whom  It  was 
its  doty  to  driver  the  articles  shipped." 
Now,  If,  as  we  have  seen,  a  raUroad  corpora- 
ti<Hi  cannot  be  regarded  as  a  cornmon  carrier 
beyond  Its  own  line,  and  can  <mly  become  so 
a  special  contract  to  that  effect,  and  If. 
aa  the  statute  plainly  declares,  a  railroad 
cmnpany  to  which  goods  are  dellvwed  for 
transportation  over  Its  own  and  CTunecting 
roads  shall  In  every  case  become  liable  for 
any  loss  of  or  damage  to  such  goods,  unless 
it  produces  the  receipt  of  the  cwinectlng 
roads  for  anch  goods,  we  are  not  pr^red  to 
hold  that  this  statute  has  no  application  to 
this  me. 


The  next  point  made  by  appellant's  coun- 
sel in  their  argument  here  is  as  to  the  quee- 
tion  of  damages.  So  far  as  this  question  re- 
lates to  the  measure  of  damages,  this  court 
has  often  h^d  that  no  such  question  can 
arise  until  the  plaintiff  has  shown  himself 
entitled  to  recover  some  damages,  which  we 
do  not  think  the  plaintiff  has  done.  So  far 
as  this  point  raises  the  question  as  to  wheth- 
er the  allegations  of  the  complaint  are  suffi- 
cient to  warrant  the  admlsBloa  of  testimony 
of  special  damages,  and  so  far  as  the  excep- 
tions on  this  point  purport  to  raise  the  quee* 
tlons  as  to  whethw  the  damages  claimed 
were  the  remote  or  proximate  resolt  of  the 
acts  complained  of,  we  think,  under  the 
views  we  have  announced,  these  questions 
become  Immaterial.  The  judgment  of  this 
court  Is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  re- 
manded to  that  court  for  a  new  trlaL 


(n  va.  U8> 

NORFOLK  ft  W.  R.  00.  v.  KUOKOLS* 

ADM'R.i 

(Supreme  Court  of  Appeals  of  Virginia.  Harcfa 

21, 1895.) 

Ikjurt  to  Ehplotb  —  Neolioescb  or  Fbllow 

SSKVAMT—LlABILITr  Or  EMPLnTBK. 

1.  A  person  entering  the  service  of  anothw 
assumes  all  risks  nataiaily  Inddent  to  that  em- 

?>]07nieiit,  including  the  clanger  of  injury  by  the 
ault  or  negligence  of  a  fellow  servant. 

2.  The  above  liability  does  not  depend  up- 
on the  fact  that  the  servant  injured  mar  be  in  a 
different  department  of  the  service  from  the 
wrongdoer.  The  teat  is,  were  the  departments 
80  far  separated  from  each  other  as  to  exclude 
the  probability  of  contact,  and  of  danger  from 
the  negligent  performance  of  th^r  duties  by 
employes  of  the  different  departments.  If  they- 
were  so  separated,  then  the  servant  is  not  to  be 
deemed  to  have  contracted  with  reference  to  the 
negligent  performance  of  the  duties  of  hte  fd- 
low  servant  in  such  other  department. 

3.  The  liability  of  injury  by  a  fellow  serv- 
ant assamed  by  one  entering  another's  service* 
does  not  depend  upon  gradations  in  employment, 
unless  the  superiority  of  the  person  causing  the 
iofnry  was  such  as  to  put  him  in  the  category 
of  principal  or  vice  principal. 

4.  It  is  the  duty  of  an  employer  to  furnish 
suitable  and  safe  appliances,  machinery,  struc- 
ture, and  roadway. 

5.  It  is  the  duty  of  an  employer  to  exercise 
reasonable  care  to  ascertain  the  character,  hab- 
its, and  fitness  of  his  employes  for  Ae  dis- 
charge of  their  duties,  and.  by  proper  superri- 
Bion,  to  keep  himself  so  informed. 

6.  Where  injury  to  a  servant  has  been  eaua- 
ed  by  tiie  default  or  a  fellow  servant  concurtfnK 
with  the  negUgence  of  the  master,  the  latter  Is 
liable. 

7.  A  track  repairer  and  enginemaa,  thongfa 
In  different  departments,  are.  by  the  very  nature 
of  their  employment  brought  Into  frequent  con- 
tact, and  the  risk  of  nefcligence  by  the  one  meet 
therefore  be  considered  to  have  been  In  cim- 
templation  of  the  other  when  he  accepted  serv- 
ice. 

Error  to  corporation  court  of  Buena  VI* ta; 

J.  O.  Shepherd,  Judge. 
Action  by  Oeorge  W.  Muckols'  adminls- 

1  Reported  1^  F.  8.  Klrkpatridc,  Bsq^  of  the 
Lyncfabnrg  bar. 
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trator  against  tbe  N(»folk  &  W«stesn  Ball- 
load  Company.   Jodgmrait  for  plaintiff,  and 

defenclant  brings  error.  Rereraed. 

B.  &  E.  M.  Pendleton  and  W.  H.  TraTwa, 
for  plaintiff  in  error.  Frank  T.  Glasgow  and 
H.  A.  White,  for  defendant  in  error. 

KEITH,  P.  Tbia  Is  a  writ  of  error  to  a 
Jodgment  In  an  action  of  trespass  on  the  case 
brought  In  the  corporation  conrt  of  Buena 
Vista  by  the  administrator  of  Oewge  W. 
Nockols  against  the  Norfolk  &  Westeni  Ball- 
road  Company,  to  recorar  damages,  for  the 
death  of  his  Intestate,  alleged  to  bare  ben 
occasUned  by  the  negligence  of  the  defend- 
ant company.  It  appears  that  George  W. 
Nn(^ls  waa  emi^oyed  as  a  track  band  by 
the  defendant  compa^,  an^  npon  the  morn- 
ing of  the  accident  which  resulted  In  his 
death,  was  engaged,  along  with  others,  In 
placing  a  tail  upon  the  trade  of  the  defend- 
ant company,  in  the  city  of  Buena  Vista, 
when  he  was  struck  by  a  passing  engine 
drawing  one  of  the  trains  of  the  defendant, 
and  died  In  a  short  time  from  tbe  Injuries 
thus  received.  Without  undertaking  to  re- 
view all  of  the  evidence,  It  is  sufflcioit  to 
say  that  It  Is  proved  to  oar  satisfaction  that 
the  accident  was  caused  by  the  negligence 
of  tbe  englneman  In  charge  of  the  engine. 
The  only  question  which  requires  any  partic- 
ular conrideratlffli  by  this  conrt  is  presented 
in  the  defendant's  instruction  Na  7,  which 
the  trial  court  r^sed  to  give,  and  which  la 
in  the  following  words:  **The  court  Instructs 
the  Jury  that  tbe  deceased,  Nuckols,  assumed 
all  the  risks  Incident  to  his  emplt^ment 
when  he  entered  the  service 'of  the  defend- 
ant,—among  tbem,  tbe  Injuries  caused  by  the 
carelessness  of  fellow  savants;  and  If  they 
brieve  from  the  evldoice  that  tbe  death  of 
the  said  Nndcols  was  caused  by  the  negli- 
gence of  the  englneman  of  train  Na  30, 
which  Inflicted  said  Injury,  such  negligence 
cannot  be  imputed  to  tbe  defendant,  tbe  said 
englneman  and  the  said  NuckOls  being  fel- 
low slants  in  tbe  service  of  tbe  said  com- 
pany." 

This  brings  up  a  subject  upon  which  there 
has  been  endless  diversity  of  opinion,  npon 
which  the  courts  of  the  several  states  have 
been  divided,  upon  which  tbe  decisions  of 
the  same  courts  have  not  always  been  har- 
monious, and  as  to  wblch  it  has  seemed  al- 
most impossible  to  formulate  a  rule  which 
will  meet  the  exigencies  of  all  cases,  do  Jus- 
tice to  tbe  employer  and  to  the  employ^  and 
promote  the  efficiency  and  safety  of  the  rail- 
way service.  One  of  the  first  cases  in  which 
the  liability  of  the  master  to  a  servant  for  an 
injury  occasioned  by  the  act  of  a  fellow  serv- 
ant came  under  review  by  the  courts  was 
that  of  Parwell  v.  Railroad  Co.,  4  Mete. 
(Mass.)  49.  Chief  Justice  Shaw  delivered 
the  Judgment  of  the  court.  In  a  most  lumi- 
nous opinion,  in  which  he  says  "that  be  who 
engages  In  the  employment  of  another,  for 


the  performance  of  spedfled  duties  and  serv- 
ices tor  compensation,  talras  npon  himself 
the  natural  and  ordinary  rl^  and  porils 
Incident  to  the  performance  of  such  services, 
and  In  legal  presumption  the  compensatlfm 
Is  adjusted  accordingly.  And  we  are  not 
aware  of  any  principle  which  should  except 
tbe  perils  arising  from  the  carelessness  and 
negligence  of  those  who  are  In  tbe  same  em- 
pioymoit  These  are  perils  which  the  serv- 
ant is  aa  likely  to  know,  and  against  which 
he  can  as  efTectually  guard,  as  the  master. 
They  are  perils  Incident  to  the  service,  and 
which  cau  be  as  distinctly  foreseen  and  pro- 
vided tot  in  the  rate  oC  compensatlui  as  any 
othors."  This  view  of  the  law  has  been  ac- 
cepted In  -reey  maay  ot  tbe  states  of  this 
Unicm.  It  has  recently  been  reviewed  by 
the  auiveme  court  of  the  United  States  In 
BaUroad  Go.  v.  Hambly,  154  U.  8.  849,  14 
Sup.  Gt  983;  and  Mr.  Justice  Brown,  in 
that  case,  says  "that  upon  this  subject  the 
authorities  are  hopeless^  divided;  that  It  Is 
useless  to  attempt  an  analysis  of  tbe  cases 
which  have  arisen  In  the  courts  of  tbe  sever- 
al states,  since  tb^  are  wholly  Irreeoncflable 
in  principle,  and  too  numoous  even  to  Jus- 
tly citation.'*  He  does,  however,  cite  deci- 
sions from  Massachusetts.  New  York,  Michi- 
gan, Indiana.  Maryland,  Pennsylvania,  and 
many  other  states,  which  recognize  and  fol- 
low Fnrwell  v.  Railroad  Co..  while  he  says 
that  In  Illinois.  Missouri.  Virginia,  Oblo^  and 
Kentucky  the  rule  Is  apparently  the  other 
way.  It  appears  that  the  supreme  court  It- 
self has  not  been  altogether  free  from  the 
uncertainty  which  attends  the  consideration 
of  this  much-vexed  subject,  and  that  Its  de< 
<dslons,  while  they  have  not  been  numerous, 
have  not  been  "altogether  harmonious."  Rail- 
road Co.  V.  Hambly,  154  U.  S.,  at  page  356, 
14  Sop.  Ct  988.  It  may  be  well,  therefore, 
for  us  to  examine  with  some  care  into  the 
principles  upon  which  this  role  is  founded, 
and  to  consider  the  cases  In  tbia  court  In 
which  It  has  been  referred  to,  and  endeav(Hr 
to  ascertain  to  what  extent  it  has  been  ac- 
e^ted  in  this  state. 

Judge  Shaw,  In  the  case  above  cited  from 
4  Mete,  rests  the  exemption  of  the  employer 
from  liability  to  Its  servant  occasioned  by 
the  negligence  of  a  fellow  servant  upon  Im- 
plied contract  The  controlling  reason  of 
that  decision  Is  that  a  person  entCTlng  the 
employment  of  another  assumes  all  risks  In- 
cident to  that  employment,  including  the 
danger  of  Injury  by  the  fault  or  negligence 
of  a  fellow  servant.  This  proposition  has 
been  time  and  again  asserted  in  this  court 
The  dlfilcutty  which  has  been  experienced 
does  not  grow  out  of  any  doubt  ot  dissatis- 
faction as  to  tbe  soundness  and  wisdom  of 
the  proposition,  but  Is  found  In  Its  application 
to  particular  cases.  In  determining  who  are 
and  who  are  not  fellow  servants,  within  the 
terms  and  meaning  of  tbe  rule. 

In  tbe  case  of  Donnelly's  Adm'r  v.  Rail- 
road Co.,  88  Va.  BBS,  14  S.  B.  692.— one  of 


Digitized  by  Google 


344  fiOUTHBASTBEN  RKPOBTBR,  Vol.  21.  (V«. 


the  most  recent  cases  In  whlcb  this  cottrt  has 
aealt  with  tbe  subject,— Judge  Lacy  declares 
"that  it  Is  well  settled  that  when  a  Beirant 
enters  upon  an  employin«it  he  accepts  the 
service  subject  to  the  risks  that  are  inci- 
dent to  It";  and  he  cites  with  approval  7 
Am.  &  Eng.  Enc.  Law,  p.  821,  whwe  It  is 
said  "that  the  general  rule  resulting  from 
conslderatlOTS,  as  well  of  Justice  as  of  pol- 
icy, is  that  he  who  wga^es  In  the  employ- 
ment of  another,  fw  the  performance  of 
specified  duties  and  services  for  compensa- 
tion, takes  upon  himself  the  natural  and  or- 
dinary risks  and  perils  Incident  to  the  per- 
formance of  such  services.  The  perils  aris- 
ing from  the  carelessness  and  negligence  of 
those  who  are  in  the  same  employment  are 
not  exceptions  to  this  rule;  and  when  a 
master  uses  due  diligence  in  the  selection  of 
competent  and  trusty  servants,  and  fumlsbes 
them  with  suitable  means  to  perform  the 
8ei*rice  In  which  he  employs  them,  he  is  not 
answerable  to  one  of  them  for  the  Injury  re- 
ceived by  him  in  consequence  of  the  care- 
lessness of  another  while  both  are  engaged 
In  the  same  service."  It  would  seem,  there- 
fore, that  the  general  doctrine  Is  fully  and 
broadly  acc^ted  by  this  court,  for  In  the 
case  last  cited  the  court  was  unanimous. 
The  case  of  Railroad  Co.  v.  Hambly  Is  very 
similar  to  the  one  under  oonsideratlon.  la 
that  case  a  laborer  In  the  employ  of  a  rail- 
way company,  who  was  engaged  in  work  up- 
on a  culvert  on  the  line  of  the  company's 
road,  was  Injured  by  the  negligence  of  the 
conductor  and  engineer  employed  in  moving 
a  passing  train.  The  supreme  court  held 
that  he  was  a  fellow  servant  with  the  engi- 
neer and  conductor,  and  that  the  railroad 
company  was  exempt  from  Habtllty  for  tbe 
Injury  so  inflicted.  In  that  case  the  negli- 
gence of  the  engineer  and  conductor  were 
conceded,  and  it  was  not  contended  that  the 
unfortunate  victim  of  their  negligence  was 
at  all  In  fault,  yet  the  court  held  that  he  was 
not  entitled  to  recover.  In  the  case  before 
us  the  party  Injured  was  at  work  upon  the 
track  of  the  defendant  company,  making  cer- 
tain necessary  changes.  There  is  evidence 
to  prove,  and  It  may  be  conceded,  that  the 
injury  he  sustained  was  caused  by  the  neg- 
ligence of  the  englneman  upon  a  passenjrer 
train,  who,  unmindful  of  bis  duty  to  observe 
and  watch  the  track  over  which  be  was 
movluK.  was  at  the  time  of  the  accident  di- 
verted from  the  performance  of  this  plain 
and  obvious  duty,  and  was  engaged  In  ex- 
chanfring  salutations  with  the  englneman  of 
a  train  of  the  Chesapeake  &  Ohio  Railroad 
Company,  passing  In  an  opposite  direction 
upon  the  track  of  that  company,  which  at 
that  point  approached  very  near  to  tbe  road- 
way of  the  defendant  company. 

The  principles  of  law  heretofore  adverted 
to  as  governing  the  relations  existing  be- 
tween a  railroad  company  and  Its  employes 
In  this  state,  as  rect^rolzed  in  many  cases, 
and  most  recently  in  the  nnanimoua  Judg- 


meat  of  tlie  court  in  the  case  of  Donnelly's 
Adm'r  t.  Ballroad  Co.,  above  cited,  would 
seem  to  be  conclusive  of  the  case  at  bar,  un- 
less it  can  l>e  shown  to  come  wltbln  some  one 
of  the  exceptions  whlcb  have  been  Ingrafteil 
upon  the  rule,  and  which  are  to  some  extent, 
at  least,  recognized  as  proper  modifications 
thereof  by  decisions  of  this  and  otlier  courts. 
One  of  the  earliest  of  these  is  Moon's  Adm'r 
V.  Railroad  Co.,  78  Ta.  74!>.  That  was  a 
case  in  which  the  rear  brakeman  of  a  train 
was  Injured  by  the  negligence  of  tbe  section 
master,  who  was  making  repairs  upon  the 
track,  upon  which  the  dirt  had  not  been  filled 
In  and  firmly  rammed,  but  only  "tamped,** 
and  who  failed  to  signal  the  approaching 
train,  which,  In  passing  over  the  track  in  its 
unsafe  condition,  was  derailed,  and  the  brake- 
man  was  caught,  under  tbe  wreck,  and  died 
from  the  injuries  thus  received.  The  court 
held  that  his  administrator  was  entitled  to 
recover,  and  In  its  opiulcm  says  that  Hem- 
don,  the  section  master,  was  not  a  fellow 
servant  of  the  brokemau,  and  that  ibe  de- 
fendant company  was  liable  for  the  Injury 
occasioned  to  the  brakeman  by  Hemdon's 
negligence.  It  seems,  however,  that  the  truft 
ground  upon  which  to  rest  the  case  of  Mood's 
Adm'r  v.  Railroad  Go.  is  that  It  was  the  duty 
of  the  defendant  to  have  safe  appliances,  to 
keep  its  track  In  good  repair,  and  to  use, 
with  respect  thei-eto,  all  necessary  precau- 
tions for  the  safety  of  its  employes;  and 
while  the  consequences  of  the  defective  con- 
dition of  the  track  might  have  been  avoided, 
had  the  section  master  given  the  proper  sig- 
nals, and  the  failure  to  do  so  upon  his  part 
was  negligence,  and  one  of  the  proximate 
causes  of  the  injury  sustained,  yet  that  the 
company  itself  had  also  been  negligent,  and 
the  case  is  one  of  "concurrence  of  Independ- 
ent concurring  causes."  The  negligence  of 
tbe  section  master  and  of  the  defendant  com- 
pany were  each  of  them  proximate  canses, 
without  the  concurrence  of  which  the  Injury 
would  not  have  tteen  sustained;  and  it  la 
well  settled  that,  If  the  employe  Is  Injured  by 
an  accident  resulting  from  the  concurrent 
nsgllgence  of  a  fellow  servant  and  of  the  em- 
ployer, the  latter  is  liable  as  though  It  were 
the  sole  ofFender.  The  case  of  Torians  t. 
Railway  Co.,  84  Va.  192,  4  S.  B.  330,  arose 
out  of  the  same  state  of  facts  considered  in 
the  case  of  Moon's  Adm'r  v.  Same  Defend- 
ant; and  in  that  case  the  defendant's  lia- 
bility is  made  to  rest  upon  the  proposition 
that  the  Immediate  cause  of  the  injury  was 
the  running  of  the  train,  suddenly  accelerat- 
ed by  additional  steam,  over  a  tradb  left  Id 
an  imeveu  and  weakened  condition  by  other 
employee  of  the  company,  who  were  employ- 
ed to  repair  the  track,  and  who  failed  to 
give  warning  of  its  condition.  Here  it  ap- 
pears very  distinctly  that  tbe  uneven  and 
weakened  condition  of  the  track  was  at  least 
one  of  the  proximate  causes  of  the  Injury 
sustained,  and  the  liability  might,  for  thia 
cause,  have  been  fastened  upon  tbe  railroad 
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cfuupany.  The  court,  however,  does  go  on 
to  Buy  "that  the  defendant  company  U  liable 
for  the  negligence  of  Its  employes  whose 
duty  it  was  to  r^Alr  the  road  and  give  no- 
tice of  its  condttlMi,  and  those  ^ployfia  were 
not  fellow  servants  of  the  pialntifF's  Intes- 
tate." At  page  10ft.  84  Vs.,  and  page  339, 
4  S.  B..  the  court  says:  "It  was  the  duty  of 
the  defendant  company  to  have  maintained 
good  and  safe  machinery,  structures,  and 
roadway;  and  it  was  its  duty  to  each  of  Its 
employes  to  use  care  and  caution  in  the  exer- 
cise of  its  privileges  and  powers,  In  select- 
ing Its  agents  and  servants,  and  to  use  all 
reasonable  precaution.  Including  necessary 
signals,  for  moving  trains,  essential  to  the 
protection  of  the  lives  and  limbs,  not  only  of 
employee,  but  to  the  protection  of  all  persons 
lawfully  on  Its  road."  In  Xae  case  of  Rail- 
road Co.  V.  Norment,  S4  Va.  167,  4  a  B.  211, 
it  appears  that  Norment  was  employed  by 
the  defendant  company,  at  its  depot  yards 
[Q  Richmond,  as  an  "ovwhanler,"— to  assist 
in  fixing  Dp  cars  needing  repairs.  On  the 
day  he  received  the  Injury,  he  was  required 
to  put  a  drawbar  spring  into  the  end  of  a 
certain  car  which  stood  on  a  "branch  track." 
It  became  necessary  for  Norment  to  get  un- 
der the  damaged  car,  and  white  so  situated 
another  car  was  shifted  on  me  branch  track, 
and  driven  against  the  car  which  was  In 
front  of  the  car  upon  which  he  and  his  as- 
sistant were  at  worfc,  by  which  it.  In  turn, 
was  driven  against  the  car  upon  which  Nor- 
ment was  at  work,  and  his  hand  was  caught 
and  greatly  Injured.  It  appears  that  there 
was  no  repair  trat^  In  the  company's  yard; 
that  such  repair  track  was  necessary;  that 
the  company  knew  It  to  be  necessary,  and 
had  them  elsewhere;  that  It  not  only  failed 
to  provide  a  repair  track,  but  fS-lled  also  to 
provide  signal  flags.  The  court  held  that 
Norment  was  not  of  the  same  grade,  or  in 
the  same  line  of  dnty,  as  TlUer,  the  engi- 
neer, or  Robinson,  the  conductor,  of  the  shift- 
ing engine,  nor  was  he  under  the  orders 
of  either  of  them,  and  that  the  case  was  con- 
trolled by  that  of  Moon's  Adm'r  v.  Railroad 
Co..  78  Va.  745,  and  the  llabUity  of  the  rail- 
road company  was  again  asserted;  the  ex- 
act point  decided  being  that  an  overhauler 
engaged  in  the  repair  of  the  company's  cars 
is  not  a  fellow  servant  with  the  conductor 
and  engineer  In  tlie  employment  of  the  same 
company,  engasod  In  the  moving  of  cars  in 
the  same  depot  yard,  by  the  negligent  per- 
formance of  whose  duties  the  accident  was 
sustained.  The  decision  in  this  case  was 
perfectly  correct,  but  there  are  expressions 
in  the  opinion  which  we  do  not  consider  to 
have  been  at  all  necessary  to  the  conclusion 
reached  by  the  court,  and  to  which  we  can- 
not give  our  approval,  tt  will  be  observed 
that  the  court  lays  much  stress  upon  the 
fact  that  the  defendant  company  had  failed 
to  provide  suitable  appliances  for  the  pro- 
tection of  its  workmen,  in  that  It  had  not 
famished  a  repair  track  and  signal  Sags.  To 


oonsMor  how  far  the  absence  of  these  ap- 
pUances,  obvUms  to  the  emp\oj6,  could  or 
should  have  Inflnenced  the  det«rmlnatl(Mi  of 
the  conrt,  would  lead  to  a  discussion  In- 
TOlvlng  the  doctrine  ot  contributory  negli- 
gence, and  would  be  a  vain  attempt  to  eluci- 
date one  difficult  subject  by  the  discussion 
of  another  equally  doubtful  and  difficult. 
There  Is  a  case  In  81  Va.  71  (Railroad  Co.  v. 
HcEenzIe),  which  Is  sometimes  cited  as  bear- 
ing np(Mi  this  subject  It  decides  that  In  that 
case  the  question  whether  or  not  the  "negli- 
gent employe  was  a  coemploye  of  the  party 
injured,  or  was  the  represratative  of  the  de- 
fendant company,  was  a  question  of  mixed 
law  and  fact,  to  be  decided  by  the  jury  under 
snltable  instrnctloos  from  the  court,  and  tbat 
it  was  not  proper  to  instruct  the  jnty  that 
the  plalntlft  and  the  negligent  servant  were 
coemployte  and  did  not  stand  in  the  relatlMi 
of  sntxH^lnate  and  superior,  which  print^ple, 
however  correct  It  may  have  been  In  that 
case,  can  have  no  application  here,  where 
the  Inquiry  proceeds  upon  admitted  facts, 
and  the  only  question  is  to  ascertain  the  law 
applicable  to  them.  In  Hambly's  Case,  154 
U.  S.  349,  14  Sup.  Ct.  963,  Justice  Brown 
says  tbat  as  a  "laborer  upc»i  a  railroad  track, 
engaged  either  In  switching  trains  or  repair^ 
ing  the  track,  la  constantly  exposed  to  the 
danger  of  passing  trains,  and  bound  to  look 
out  for  them,  any  negligence  In  the  manage- 
ment of  such  trains  is  a  risk  which  may  or 
should  be  contemplated  by  him  In  entering 
upon  the  service  of  the  company.  This  Is 
probably  the  most  satisfactory  test  of  lia- 
bility. If  the  departments  of  the  two  serv- 
ants are  so  far  separated  from  each  other 
that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negli- 
gent performance  of  the  duties  of  such  other 
department,  could  not  be  said  to  be  within 
the  contemplation  of  the  person  injured,  the 
doctrine  of  fellow  servant  should  not  apply. 
Id  this  view.  It  is  not  difficult  to  reconcile 
the  numerous  cases  which  hold  that  persons 
whose  duty  it  Is  to  keep  railroad  cars  In  good 
order  and  r^lr  are  not  engaged  in  a  com- 
mon employment  with  those  who  run  or  op- 
erate them." 

A  person  entering  the  service  of  the  com- 
pany to  assist  in  building  or  repairing  cars 
and  engines  would  not  be  held  to  have  con- 
templated the  possibility  of  injury  by  the 
negligence  of  those  engaged  in  moving  trains, 
and  hence  they  would  not  be  fellow  servants, 
while  a  person  entering  the  service  of  a  rail- 
way company  as  track  repairer  Is  constantly 
brought  into  contact  with,  or  at  least  In  close 
proximity  to,  those  operating  trains,  and 
therefore  must  be  held  to  have  contracted 
with  reference  to  the  danger  resulting  from 
the  negligence  of  those  thus  engaged.  In  a 
soise,  the  car  builder  and  repairer,  and  the 
track  maker  and  r^airo:  may  be  classed  as 
belonging  to  the  construction  department  of 
the  railway  company,  but  the  liability  is  not 
determined  by  tiiat  consideratloa.    The  rail- 
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road  company  would  be  held  liable  to  a  csr 
repairer  for  tbe  negligence  of  Ita  servants  en- 
gaged In  running  trains,  and  exempt  from 
liability  to  the  track  repairer  for  the  negli- 
gence of  employes  upon  the  passing  train,  be- 
cause the  latter  would  be  deemed  to  liaTe 
contemplated  this  risk  upon  entering  the  em- 
ployment of  the  company,  while  the  former 
could  not,  by  any  reasonable  Intendment,  be 
presumed  to  have  contemplated  a  risk  so  re- 
mote. 

As  I  have  before  said,  the  rule  under  con- 
sideration Is  nowhere  more  thoroughly  recog- 
nized than  In  this  atata  It  was  originally 
adopted  because  it  fixed  the  liability  where 
It  could  best  be  b^ne.  It  was  Intended,  by 
placing  this  respousibUtty  upon  the  employes, 
to  introduce  a  safeguard  bon^cial  alike  to 
the  serrant  and  the  master  and  to  the  public, 
by  Invoking  the  self-interest  of  the  employte 
to  see  that  each  carefully  and  faithfully  dis- 
chaiged  the  duties  of  his  positiou,  while  Im- 
posing upon  the  master  the  duty  of  care  and 
discretion  in  the  selection  of  his  serraats. 
That  tbe  rule,  in  the  main,  is  a  wise  one,  has 
been  demonstrated  by  long  experience.  The 
case  so  often  cited,  in  which  Chief  Justice 
Shaw — In  this  country,  at  least— first  unfolded 
the  principles  upon  which  It  rests,  was  decid- 
ed more  than  half  a  century  ago.  That  deci- 
sion has  extended  Its  Influence  until  It  la  now 
law  for  mace  than  half  tbe  states  of  this 
Union.  It  is  sustained  by  an  overwhelming 
pr^nderance  of  authority,  and  it  must  be 
deemed  a  Just  measure  of  the  relative  rights 
and  duties  growing  out  of  the  relation  of  mas- 
ter and  servant  It  has,  too,  been  criticised 
and  objected  to,  and  efforts  have  been  made. 
In  various  jurisdictions,  to  limit  and  confine 
It.  In  some  states,  what  Is  called  the  doc- 
trine of  "superior  and  subordinate"  has  been 
recc^ized;  In  others,  the  "separate  depart- 
ment" doctrine  has  been  adopted,— and  of 
these  the  snprerae  court  says:  "Of  both 
classes  of  cases  the  same  observation  may  be 
made,  viz.  that  to  hold  the  principal  liable 
whenev^  there  are  gradations  of  rank  be- 
tween the  persons  receiving  and  the  person 
causing  the  Injury,  or  whenever  they  are  em- 
ployed in  different  departments  of  tbe  same 
gen«-al  service,  would  result  In  frittering 
away  the  whole  doctrine  of  fellow  service. 
Cases  arising  between  persons  engaged  to- 
gether in  the  same  Identical  service,  as,  for 
instance,  between  brakemen  of  the  same 
train,  or  two  seamen  of  equal  rank  In  the 
same  ship,  are  comparatively  rara  In  a 
large  majority  of  cases  there  ia  some  distinc- 
tion, either  In  respect  to  grade  and  service,  or 
in  the  nature  of  their  employments.  Courts, 
however,  have  been  reluctant  to  recognize 
these  distinctlona  unless  the  superiority  of 
the  person  causing  the  Injury  was  sucb  as  to 
put  bim  rather  In  the  category  of  principal 
than  of  agent.— as,  for  example,  tbe  superln- 
tendait  of  a  factorr  or  railway,— and  the  em- 
ployments were  so  far  different  that,  al- 
tbough  paid  by  tbe  same  master,  tbe  two 


servants  were  brought  no  further  in  contact 
with  each  other  than  if  they  bad  been  em- 
ployed by  different  principals."  Hambly's 
Case,  164  C.  S.  349,  14  Sup.  Ct.  983.  It  baa 
been  ftit  that  the  general  rule  did  not  ac- 
complish exact  Justice  In  all  cases.  No  gen- 
eral rule  does.  The  difficulty  of  applying  the 
most  favored  classes  of  exceptions  which 
make  the  liability  rest  uptm  the  Idea  of  sub- 
ordination or  of  employment  in  separate  de- 
partments Is  shown  by  the  quotation  Just 
given.  There  is  as  much  diversity  of  opin- 
ion as  to  the  so-called  exceptions  to  the  rule 
as  to  the  rule  Itself.  The  result,  therefore, 
has  been  to  add  to  the  uncertainty  and  con- 
fusion, to  embarrass  the  administration  of 
Justice^  and  to  Increase  litigation.  Tbe  ^• 
fort  of  courts  should  be  to  render  tbe  law,  so 
far  as  it  falls  to  them  to  declare  it,  certain 
and  plain,  so  that  all  men  may  know  their 
rights  and  their  duties.  The  object  here 
sought  is  a  plain  rule  regulating  and  con- 
trolling some,  at  least,  of  the  more  tmpcartant 
relations  between  railway  companies  and 
tbetr  employes.  There  are  interested  Id  the 
solution  of  this  problem  the  employes,  as  a 
class,— «nd  not  merely  those  who  have  been 
or  may  be  Injured,— tbe  employer,  and  tbe 
public  That  the  particular  rule  Is,  in  Its 
application,  always  Invoked  by  the  employer 
to  defeat  tbe  demands  of  the  Injured  employe 
does  not  at  all  prove  that  the  employes,  as  a 
class,  are  not  greatly  benefited  by  it  The 
number  of  those  injured  by  the  n^ligence  of 
their  fellow  servants  Is,  unhappily,  very 
great  but  the  pn^rtlon  they  bear  to  the 
whole  number  of  ^ployes  Is  very  small.  If 
the  rule,  while  operating  to  the  disadvantage 
of  the  Injured  few,  promotes  the  safety  of  the 
far  greater  number  of  those  who  sustain  no 
injuries  by  Introducing  a  salutary  superin- 
tendence ov^  each  other  among  the  servants 
of  tbe  company,  th^  the  rule,  while  benefldal 
to  the  employer,  is  not  less  so  to  the  empt(^6, 
for  that  which  promotes  Immimlty  from  dan- 
gtr  is  more  to  be  desired  than  the  pecuniary 
compensation  for  the  Injury  could  be,  and  be- 
ing iKomotlve  also  of  the  efficiency  of  the 
service.  Is  obviously  In  the  Interest  of  tbe 
public.  It  Is  to  be  considered  also  In  connec- 
tion with  oth»  rules  applicable  to  the  relation 
of  master  and  servant  Tbe  doty  is  imposed 
upon  tbe  master  to  exercise  caution  and  dis- 
cretion In  the  selection  of  the  servants  who 
are  to  be  "fellows,"  and  mutually  responsible 
to  each  other,  and  he  must  not  retain  In  his 
service  any  one  found  to  be  unfitted  to  dls* 
charge  tbe  duties  assigned  him.  In  the  dae 
performance  of  this  duty  by  the  master,  tbe 
employes,  as  a  class,  and  the  public  at  large, 
are  deeply  Interested;  and  the  effect  of  tbe 
rule  is  to  make  It  to  the  Interest  of  the  em- 
ployes to  keep  the  employer  advised  as  to 
the  habits,  character,  and  qualifications  of  the 
fellow  servants. 

It  appears  that  Donnelly's  Adm'r  t.  Ball- 
road  Co.,  88  Va.  853,  14  &  B.  692,  repudiates 
the  exceptions,  and  evinces  a  disposition  to 
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retiiTD  to  the  aimple  terms  of  the  rate  stated 
by  Chief  Justice  Shaw.  It  throws  aside  the 
doctrine  of  "Inferior  and  snperlor,"  of  grada- 
tions In  employment,  and  of  "separate  depart- 
ments," and  states  forcibly  and  clearly  '  chat 
all  serving  a  common  master,  worldng  under 
the  same  control,  deriving  authority  and  com- 
pensation from  the  same  source,  and  engaged 
In  the  same  gen^l  business,  although  In 
diflwent  grades  or  derpartments,  are  ffellow 
servants,  and  take  the  risk  of  each  otbor's 
neellgraiee."  Ndthw  Farwell's  Case,  In  4 
Mete.  (UasB.)  49,  nor  Hambly's  Case,  Id  164 
U.  8.  349,  14  Sup.  Ct  983,  among  the  first 
aikd  the  last  of  the  reported  cases  upon  this 
subject  states  the  proposition  more  tersely 
and  succinctly  than  In  the  above  quotation. 
Indeed,  to  my  mind,  Donnelly's  Case  lays 
down  a  less  plastic  and  more  inflexible  rale 
than  either  of  the  cases  Just  dted. 

I  shall  not  try  to  do  what  so  many  em- 
Inoit  Judges  have  reftalned  from  attempt- 
tBg.  I  shall  not  undratake  to  draw  a  bard 
and  fast  line  delimiting  the  llabUlty  of  the 
employer,  hut  shall  content  myself  with  the 
fbllowlng  propositions,  which  are,  I  think, 
fuUy  warranted  by  the  great  weight  of  ati- 
tiiarity  in  this  state  and  elsewhere: 

1.  A  jf&aoa  altering  the  serrtce  of  another 
asBumea  all  clsks  naturally  incident  to  that 
empl^ment,  Including  the  danger  of  Injury 
by  the  fault  or  n^iigence  of  a  fellow  servant. 

2.  That  the  liablll^  does  not  depend  upon 
the  &ct  tiiat  the  servant  Injured  may  be  In 
a  different  dGpartment  of  the  service  from  the 
wrongdoer.  The  test  is,  were  the  depart- 
ments so  tar  separated  from  each  other  as 
to  exdude  the  probability  f>f  contact,  and  of 
danger  from  the  negligent  perf&rmaucQ  of 
th^  duties  by  employes  of  the  dlffoent  de- 
partments? If  they  are  so  separated,  then 
the  servant  is  not  to  be  deemed  to  hare  con- 
tracted with  reference  to  the  negligent  per- 
formance of  the  duties  of  bis  fellow  servant 
in  snch  other  department 

5.  That  the  liability  does  not  depend  upon 
gradations  in  emplc^ment  unless  the  supe- 
riority of  the  person  cauring  the  Injury  was 
snch  as  to  put  him  In  the  category  of  prin- 
cipal or  vice  principal. 

4.  That  It  is  the  duty  of  the  employer  to 
furni^  suitable  and  safe  appliances,  ma- 
chinery, structure,  and  roadmy. 

6.  That  It  Is  the  duty  of  the  employer  to 
exercise  reasonaUe  care,  pradence,  and  dls- 
creti<m  In  ascertaining  the  diaracter.  habits, 
and  fitness  of  his  emplcr^  tor  the  discharge 
<tf  the  duties  to  be  awrigned  to  them,  and,  by 
proper  supervision  and  aiq>erinteDdeDce,  to 
keep  himself  Informed  as  to  the  manner  In 
wtdch  the  duties  Intrasted  to  tiiem  are  per- 
formed. 

6.  That  where  laie  Injury  to  the  servant 
has  been  occasioned  by  the  debult  of  a  fel- 
low servant  concurring  with  the  n^lgenoe 
of  the  master,  tiie  latter  Is  liable  as  though 
be  only  were  at  faqlt. 

7.  That  a  track  r^hrer  and  oiglneman, 


thou^  In  different  departments,  are,  by  the 
very  nature  of  their  employment  brought  in- 
to frequent  contact  and  the  risk  of  negli- 
gence by  the  one  must  therefore  be  consid- 
ered to  have  been  in  contemplation  of  the  oth- 
er when  service  nnder  the  common  master 
was  accepted. 

It  results  from  what  has  been  said  that  in 
our  opinion  the  seventh  Instruction  at&ed  for 
by  the  defendant  ought  to  have  been  given, 
and  for  its  refusal  to  do  so  the  Judgment 
of  the  corporation  court  of  Buena  Vista  must 
be  reversed. 


(91  Va.  236) 
REUSHNS  V.  LAWSON  ct  al.i 

(Supreme  Court  of  Appeals  of  Virginia.  March 
21,  1805.) 

E^EOTinNT— Qdbstioks  ab  to  BoimnARiB^-^ir- 

STRDOTION  OF  BOKVBT —  EvlDBNCB  —  NSIGHBOK- 

INQ  Grafts— DBCLAaATiONs  or  SuavsToa— Lost 
DfSBD — Ahciekt  Ihstrdmehts. 

1.  In  a  controversy  concerning  flie  location 
or  boundary  of  a  tract  of  land,  patented  by  the 
commonwealth,  pursuant, to  a  survey,  the  calls 
and  descriptiona  of  another  survey,  made  by  the 
same  surveyor,  about  the  same  time  or  recently 
thereafter,  of  a  neighboring  tract  upon  whidi 
last  survey  a  grant  issued  either  to  a  party  to  the 
coatrovergy  or  to  a  stniager,  is  proper  evidence 
as  to  said  location,  unless  clearly  uTelevaat 

2.  Courses  and  distances  must  yield  to 
other  calls,  especially  to  natural  objects,  like 
the  top  of  a  mountain  or  a  corner  tree. 

3.  A  BurveytM^B  declarations  are  not  admis- 
sible when  they  will  contradict  the  official  report 
of  sn<^  surveyor,  upon  which  the  commonwealth 
has  issued  a  grant. 

4.  Evidence  slinnde  Is  admissible  In  all  eases 
where  there  is  doabt  as  to  the  true  location  of  a 
survey,  or  to  a  question  as  to  the  application  of 
B  grant  to  its  proper  sabject-matter. 

5.  Before  a  tax  deed  from  a  clerb  of  court 
can  be  introduced  in  evidence,  it  must  be  shown 
to  have  been  issued  pursuant  to  authority,  or 
thftt  the  par^  styling  himself  clerk  was  in  fact 
clerk. 

6.  A  defective  tax  deed  may  be  introduced 
to  show  ccdor  of  title  upon  which  to  base  a  claim 
of  adversary  possession. 

7.  In  questions  of  boundary,  natural  ob- 
jects called  for,  marked  lines,  aud  reputed  bound- 
aries, well  established,  should  be  preferred  In 
identifying  land  to  courses  and  distances. 

8.  Hie  fact  of  notice  to  a  landlord  that  a 
f(»-mer  tenant  holds  adversely  to  him  need  not 
be  shown  by  evidence  "so  convincing  as  to  pre- 
clude all  doubt  as  to  the  fact  ot  notice  on  the 
part  of  Ihe  landlord." 

9.  While  a  surveyor's  evidence  is  not  admis- 
sible to  contradict  his  own  report  no  such  re- 
striction rests  upon  others  whose  evidence  la 
otherwise  admisaible. 

10.  If  any  evidence  la  suapidons  by  reason  of 
bias,  the  court's  attention  should  be  directed 
specially  to  the  case,  and  not  asked  to  give  gen- 
eral instructiouB  on  the  question. 

11.  Where  the  original  deed  and  Its  record 
are  deutreyed,  the  fact  that  such  a  deed  was 
made  may  be  proved  by  secondary  evidence;  as 
for  instance,  aumiBsIons  of  the  grantor  In  a  chan- 
cery suit. 

12.  The  statement  by  a  grantw  as  to  the 
boundary  of  a  tract  wtll  not  estop  the  grantee 
from  claiming  the  real  tract  conveyed,  but  may 


1  Reported  \}jV,S.  Kirkpatrick^  Esq.,  of  the 
Lyndionrg  bar. 
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be  iBtrodacetl  as  an  admission  to  be  considered 
bj  the  jnrr  in  determining  the  true  bonndarr- 

13.  An  ontBtanding  title,  snffieient  to  defeat 
a  recovery  in  an  action  of  ejectment,  mnst  be  a 
present,  snbaisUng,  and  openUve  legal  title,  np- 
on  which  the  owner  could  recover  if  asserting  it 
by  action;  but  a  defendant  in  ejectment  may 
rely  on  an  outstanding  title  In  the  common- 
wealth. 

14.  The  statate  of  llmttatlona  does  not  nm 

against  the  ccnunonwealth;  and  if  land  be  grant- 
ed by  the  commonwealth,  and,  after  an  adver- 
sary possession  has  commenced  against  the  owo- 
w  of  the  legal  titlfc  his  land  is  forfeited  to  the 
commonweaJth,  sncfa  posaesdon  ceases  to  be  ad- 
versary as  against  the  commonwealth  nntil  re- 
sold by  it. 

16.  If  an  instrument  BO  years  old.  offered  in 
evidence.  Is  good  as  a  deed,  except  that  it  lacks 
a  scroll  or  seal,  and  it  purports  to  convey  land, 
recognizes  the  seal  in  the  body  of  the  Instru- 
ment, is  attested  by  witnesses,  acknowledged 
before  officers,  rccMded  by  the  clerk  as  a  deed, 
the  land  and  transferred  on  the  land  books  for 
the  putpoac  of  taxaticm,  taxes  actually  paid,  and 
posaessioD  taken,  the  qneation  whether  It  was 
properly  sealed  befMe  odiTwy  is  for  the  jnry> 

16.  Where  ^intiff  in  ^ectment  introdnces  a 
deed  containing  an  exception,  the  burden  is  on 
him  to  show  that  the  hind  in  qnestlon  is  not  in* 
eluded  within  the  exception. 

Error  to  drcnlt  court,  Patrick  coontr* 
Action  b7  Q.  Bensens  against  J.  G.  Law- 
ion,  gaardian,  and  others,  to  recover  posses- 
Blon  of  a  tract  of  land.  To  a  judgment  in 
favor  of  defendants,  tlie  plaintiff  brings  est- 
ror.  Reversed. 

P.  Booldin,  Jr.,  and  A.  A.  Fhlegar,  for 
plaintiff  In  error.   Anderson  ft  Halratou,  for 

defendants  in  error. 

BUCHANAN,  X  This  Is  a  salt  of  error 
to  a  Judgment  of  the  circnlt  court  of  Patrick 
ootmty  In  an  action  of  ejectment  In  which 
the  plaintiff  lo  error  was  the  plaintiff  In  that 
court  Upon  the  trial  of  the  cause,  numer- 
ous questions  were  raised,  and  five  bills  of 
exceptions  were  taken,  by  the  plaintiff,  all 
of  which  are  made  grounds  of  assignment  of 
error  hen.  The  plaintiff.  In  making  out  bis 
claim  of  title,  had  placed  In  evidence  a  grant 
from  the  commonwealth  for  70,000  acres  of 
land  to  Gen.  Henry  Lee,  assignee  of  John 
Miller,  for  whom  the  land  bad  been  sur- 
veyed on  the  14th  day  of  April,  1795.  In 
order  to  recover  In  the  cause.  It  was,  of 
course,  necessary  for  him  to  Identify  the 
land  aued  for,  which  It  was  claimed  lay  near 
the  northern  boundary  line  of  the  70,000- 
acre  grant  One  of  the  questions  much  con- 
trovei-ted  in  the  cause  was  the  location  of 
this  line.  The  plaintiff  attempted  to  locate 
It  at  one  place,  and  the  defendants  at  an- 
other. Between  these  two  lines  the  land  In 
controversy,  or  the  greater  part  of  It,  lies. 
The  plaintiff,  to  sustain  bis  contention,  of- 
fered in  evidence  a  copy  of  the  syrvey  from 
the  land  office  upon  which  the  grant  to  Gen. 
Lee  was  based,  along  with  the  grant  and 
other  evidence.  The  defendants,  to  sustain 
their  contention,  offered,  among  other  evi- 
dence, the  county  anrveyor's  book,  contain- 
ing a  surrey  for  John  Miller  for  the  same 


7<^000  acres  of  land  u  they  dalm.  They 
also  offtead  in  evidence  copies  fmn  the  sm- 
veyw's  book  of  two  other  teacta  of  land  npcoi 
which  grants  had  been  Issued.— one  dated 
March  19,  1791,  for  SS5  acrea  of  land,  to  B. 
McOmder;  and  the  otber  to  L.  McLean,  tor 
45,000  acres,  dated  April  14.  1795.  To  the 
Introdnction  of  each  of  these  surveys  the 
plaintiff  objected,  bat  the  court  overruled 
his  objections.  To  these  rulings  of  the  court 
the  first  and  second  bills  of  excepttons  were 
taken  by  the  plaintiff.  As  they  Involve,  to 
some  extent,  the  same  queetions  of  law,  they 
will  be  considered  together. 

In  a  controversy  concerning  the  location  or 
boundary  of  a  tract  of  land  patented  by  the 
commonwealth,  porsoant  to  a  survey,  the 
calls  and  descriptions  of  another  survey 
made  by  the  same  surveyor,  about  the  same 
time  or  recently  thereafter,  of  a  cotenainons 
or  neighboring  trsctt  upon  which  last-mm- 
tioned  surv^  the  commonwealth  Issued  a 
grant,  whether  to  a  party  to  the  eontroversy 
or  to  a  stranger,  is  prop»  evidence  npm 
such  question  of  location  or  boundary,  un- 
less clearly  irrelevant.  Overton  v.  Davlsson, 
1  Grat  212,  222;  Clements  v.  Kyles,  13  Grst 
475,  479.  All  of  these  snrvejrs  were  made 
by  the  same  surveyor.  Upon  the  McGroder 
survey  and  the  McLean  survey,  grants  w»e 
Issued  by  the  commonwealth.  The  McGm- 
der  survey  Is  dated  a  few  years  before  and 
the  McLean  survey  upon  the  same  day  as 
that  of  Miller.  The  McLean  survey  calls  for 
the  Miller  survey,  and  the  evidence  tends  to 
show  that  the  McGmdw  survey  Is  a  neigh- 
boring, if  not  an  adjacent,  tract  of  Isad. 
The  McGruder  and  McLean  surveys  possess, 
therefore,  all  the  requirements  necessary  to 
render  them  admissible  in  evidence  upon 
the  question  of  location  or  boundary.  The 
Miller  survey,  however,  does  not  possess  all 
the  characteristics  required  for  the  admissi- 
bility of  such  evidence.  It  fs  true  that  It 
was  made  by  the  same  surveyor,  dated  the 
same  day  with  the  McLean  survey,  but  no 
grant  was  ever  issued  by  the  commonwealtii 
upon  It  It  Is  not  the  survey  upon  which 
the  Lee  grant  Issued.  That  grant  was  Is- 
sued upon  a  survey  filed  in  the  land  office 
of  the  commonwealth;  and,  while  there 
ought  to  have  been  found  on  the  surveycv's 
book  a  survey  Identical  with  that  upon 
which  the  grant  was  issued,  the  one  upon 
the  surveyor's  book,  and  offered  In  evidence, 
is  not  such.  It  Is  claimed,  however,  that, 
while  It  is  true  the  calls  of  the  survey  In 
the  surveyor's  book  are  not  Identical  with 
the  calls  of  the  Lee  grant,  the  comers, 
courses,  and  distances  of  the  northern 
boundary  lino  of  the  Lee  grant  are  the  same 
in  both  papers,  and  that  the  only  difference 
between  the  survey  and  grant  along  that 
line  is  that  the  survey  in  the  surveyor's 
book  gives  a  fuller  description  of  the  cor- 
ners and  lines  called  for.  This  difference 
will  be  better  understood  by  giving  the  calls 
of  each  along  the  northern  boundary  of  the 
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grant  The  callB  of  the  grant  are  as  fol- 
lows: "Beginning  at  a  poplar  and  per- 
simmon on  the  north  aide  of  Big  Dan  river: 
thence  new  Une  N..  28°  E.,  1,280  poles  to  a 
chestnut  tree;  N.,  40  S.,  600  poles,  to  a  black 
walnut  tree;  N.,  40  E.,  1.600  poles,  to  a  black 
walnut  tree  and  hickory  near  a  path."  The 
description  of  that  line  In  the  surveyor's 
book  Is:  "Beginning  at  James  Golns  corner 
poplar  and  pnslmmon,  on  the  north  side  of 
Big  Dan  river;  thence,  with  McLean's  line, 
N.,  23*  B.,  1.280  poles,  to  McGruder's  comer 
chestnut,  on  top  of  the  moontaln;  thence 
new  lines  north,  40  degrees  East.  500,  X 
[crossing]  a  branch  to  a  black  walnut;  N..^ 
40  E.,  1,600  poles,  X  [crossing]  six  branches 
to  a  walnnt  and  hickory  near  the  path  that 
leads  from  the  bead  of  Mayo  river  to  mead- 
owe  of  Dan."  If  this  additional  descrip- 
tion In  the  snrveyor's  book  be  treated  as  a 
part  of  the  description  of  the  land  embraced 
wlthtn  the  Lee  grant,  and  there  be  any  con- 
flict between  them,  which  is  to  control  In  the 
location  of  the  land?  The  descriptl<m  in 
the  grant  or  the  description  In  the  surveyor's 
book?  In  running  the  first  line  from  the  be- 
ginning, the  caU  of  the  grant  Is  "N.,  23°  E., 
1,280  poles,  to  a  chestnut"  Ought  the  sur- 
veyor to  stop  at  the  end  of  the  1,280  poles, 
the  distance  called  for,  or  ought  he  to  run  to 
the  McGruder  comer  on  top  of  the  moun- 
tain, as  called  for  in  the  survey  on  the  sur- 
veyor's book,  without  regard  to  the  course 
or  distance?  The  general  rule  Is  that  course 
and  distance  must  yield  to  other  calls,  espe- 
cially to  natural  objects  like  the  top  of  a 
mountain  or  a  comer  tree.  If  that  be  the 
correct  rule  for  locating  the  Lee  grant,  It 
will  be  located,  not  by  Its  own  calls,  but  by 
the  calls  of  the  survey  on  the  surveyor's 
books;  and  In  so  locating  It  the  calls  and 
description  of  the  grant  may  be  disregarded, 
and  its  location  determined  by  the  descrip- 
tions in  another  instrument,  which  Is  no 
part  of  the  grant,  and  upon  which  It  Is  not 
based.  Taking  the  grant  without  the  sur- 
veyor's book,  course  and  distance  would 
govern  if  no  corner  tree  was  found.  For 
what  purpose,  then,  was  the  surveyor's  book 
Introduced  In  evidence?  It  was  to  control 
and  counteract  the  legitimate  construction  of 
the  grant  and  cause  the  jury  to  believe  that 
the  northem  boundary  of  the  Lee  grant 
adjoined  McLean's  survey,  ran  to  the  top 
of  the  mountain,  and  cornered  on  MeGruf- 
der's  chestnut  wherever.  It  might  be  found. 
Whether  It  would  or  would  not  have  that 
effect,  It  was  not  legal  evidence.  If  It  would 
not  have  that  effect  It  would  be  Irrelevant 
and  for  that  reason  Improper,  as  it  might 
embarrass  and  mislead  the  jiny.  If  It 
would  have  that  effect  It  would  control  and 
counteract  the  legitimate  construction  of  the 
Lee  grant;  and  a  surveyor'a  declarations, 
whether  oral  or  written,  are  not  admissible 
in  evidence  where  they  will  contradict  the 
official  report  of  such  surveyor  upon  which 
tho  commonwealth,  has  Issued  a  grant 


Overton  v.  Davlsson,  1  Grat.  211,  219;  Harri- 
man  v.  Brown,  8  Leigh,  697,  714.  715. 

It  Is  not  to  be  understood  by  what  I  have 
said  that  the  defendants  did  not  have  the 
right  to  prove  that  the  Lee  grant  did  adjoin 
the  McLean  surrey,  did  coraer  on  McGru- 
der's chestnut  craner,  on  the  top  of  the 
mountain,  and  was  bounded  as  stated  In 
the  survey  on  the  surveyor's  book.  Evidence 
aliunde  Is  admissible  In  all  cases  where 
there  is  a  doubt  as  to  the  true  locatitm  of 
the  survey  or  a  question  as  to  the  appli- 
cation of  a  grant  to  its  proper  subject-mat- 
ter. It  Is  not  a  qneeUon  of  constmctlon,  but 
of  location.  It  is  a  Question  of  fact  to  be 
determined  by  the  jury  by  the  aid  of  ex- 
trinsic evidence,  But  In  such  a  case  the 
hearsay  declarations  of  the  surveyor,  wheth- 
er oral  or  writtesi,  who  made  the  survey 
upon  which  the  grant  was  Issued  by  the 
commonwealth,  will  not  be  allowed  to  go 
to  the  jury  to  contradict  his  survey  which 
was  made  while  acting  In  his  official  ca- 
pacity and  under  oatb.  I  think  that  the 
court  properly  admitted  In  evidence  the  Mc- 
Gruder and  McLean  surveys,  but  erred  in 
admitting  the  Miller  survey  on  the  county 
surveyor's  book. 

The  next  assignment  of  error,  and  based 
upon  the  third  bill  of  excq)tions,  Is  that  the 
deed  of  A.  Staples,  clerk  to  Abram  Staples 
and  J.  M.  Sedd.  ought  to  have  been  ex- 
cluded from  the  jury.  This  deed  was  made 
in  1835,  and  purported  to  be  a  tax  deed  for 
5,000  acres  of  land,  known  as  the  "Anderson 
Survey,"  which  had  been  fcx^fplted  and  sold 
for  delinquent  taxes  In  the  year  1832.  At 
such  sale  the  deed  recites  that  Gilbert  Bow- 
man became  the  purchaser,  and  that  he  In 
the  year  1834  transferred  and  sold  all  his 
right  title,  and  Interest  in  and  to  the  land 
to  Staples  and  Redd.  The  grounds  upon 
which  the  plaintiff  claims  that  the  deed 
should  have  been  excluded  from  the  jury 
are  that  It  was  a  tax  deed,  and  that  no  au- 
thority fOT  the  sale  and  conveyance  was 
shown;  that  It  was  not  made  to  the  purchase 
at  the  tax  sale;  and  that  the  defendants  did 
not  connect  themselves  with  It  There  was 
no  objection  made  to  the  deed  when  it  wss 
offered  in  evidence,  but  the  plaintiff  gave 
notice  to  the  defendants  that  unless  they 
connected  tbemselves  with  It  he  would  move 
the  court  to  exclude  It  There  was  no  proof 
that  the  deed  was  made  in  pursuance  of 
authority,  or  that  the  party  styling  himself 
clerk  was  in  fact  clerk.  The  clerk.  In  mak- 
ing such  deed,  was  exercising  a  mere  naked 
power,  not  coupled  with  an  interest  In 
such  case  the  law  requires  that  every  pre- 
requisite ■  to  the  exercise  of  such  power 
should  precede  it;  and,  as  the  validity  of  the 
act  done  depends  upon  the  official  character 
of  the  agent  that  character  must  be  i»roved, 
and  his  own  recital  in  the  deed  Is  no  evi- 
dence of  the  fact  In  the  absence  of  such 
proof,  the  deed  was  clearly  insufficient  to 
show  that  the  title  of  tt»  ddlnquent  tax- 
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payer  had  paased  to  the  grantees  la  the  deed. 
It  was,  howerer,  sufficient  notwithstanding 
these  and  other  defects,  to  show  color  of 
title,  and  ap<Hi  which  to  base  a  claim  of 
adTersai7  poraesslon;  for  It  Is  immatahu 
whetha  an  advo^ary  possession  under  a 
claim  or  color  of  title  be  under  a  good  or 
bad,alegalorequItable.  title.  Shanks  t.  Lan- 
caster, 5  Orat  110,  120;  Hatch.  Land  Tit 
$  392,  and  cases  cited.  See  Jones  t.  Lemon, 
26  W.  Va.  636.  As  there  was  some  erldeooe 
In  the  cause  tending  to  show  that  the  defend- 
ants were  in  possession  of  the  land  In  con- 
troversy, claiming  under  It  the  court  did  not 
err  In  refusing  to  withdraw  the  deed  from 
the  Jury. 

The  fourth  assignment  of  error  1b  based 
upon  the  fourth  bill  of  exeepti<ms  taken  by 
the  plaintiff,  because  of  the  action  of  the 
court  In  refusing  to  give  certain  Instructions 
ashed  for  by  him,  In  giving  certain  Instruc- 
tions asked  for  by  the  defendants,  and  in 
giving  an  Instruction  upon  its  own  motion. 
I  will  c<mslder  the  Instructions  objected  to 
in  the  order  In  wblch  they  are  discussed  in 
the  plaintiff's  petition  and  note  of  argument 

He  contends  that  defradants*  Instruction 
No.  3  ought  not  to  have  been  gtvea.  That 
iUBtructiim  Is  as  follows:  "The  court  in- 
strncts  the  Jury  that  in  anestlons  of  bound- 
ary, natural  objects  called  for,  marked 
lines,  and  reputed  boundaries,  well  establish- 
ed,- should  be  preferred  In  ascertaining  the 
Identity  of  a  tract  of  land  to  the  cornel's 
and  distances  of  the  calls  of  the  grant" 
The  objection,  to  the  instruction  Is  not  that 
It  does  not  state  the  law  correctly,  but  that 
it  assumes  facts  which  were  not  In  evidence. 
There  was  some  admissible  evidence  In  the 
cause  tending  to  prove  the  facts  upon  which 
the  court  based  Its  Instruction.  It  was  there- 
ton  proper  for  the  court  to  give  the  instruc- 
tion as  requested. 

The  plalutirr  insists  that  It  was  error  In 
the  court  to  give  defendants'  Instruction  Na 
8,  and  to  refuse  to  give  his  Instruction  No. 
14.  The  object  of  these  Instructions  was  to 
inform  the  jury  what  constituted  adv^^tary 
possession  under  c<^or  of  title,  and  the 
length  of  time  it  must  be  so  held  to  ripen 
into  good  title.  The  defendants'  Instruction 
stated  the  law  upon  that  subject  clearly  and 
correctly,  while  the  plfUntlff's  Instruction 
contained  a  statement  which  is  not  1  think, 
the  law  in  civil  cases,  vis.  that  where  the 
retatltm  of  landlord  and  tenant  had  once 
existed,  the  tenant  could  not  be  considered 
as  holding  advn^y  to  his  landlord  until 
notice  of  that  fact  had  been  brought  home 
to  the  landlord,  by  evidence  "so  convincing 
as  to  preclude  all  doubt  as  to  the  fact  of  no- 
tice on  the  part  of  the  landlord."  The  re- 
lation of  landlord  and  toiant  is  one  very 
carefully  guarded  by  the  law,  and  it  will 
not  allow  one  who  has  come  into  the  posses- 
iiion  of  land  under  another  to  set  up  an  ad- 
verse claim  to  It  without  full  notice  of  his 
diKlalmer  or  assertion  of  adverse  title. 


Bmwlck  T.  Tftvenncr,  0  Gmt  221,  237; 
Creekmur  t.  Creekmur,  75  Va.  430,  430. 
Stronger  and  clearer  proof  la  requhred  in 
some  cases  than  in  othors,  but  I  do  not  think 
the  law  requires  In  any  dvU  case  proof  be- 
yond all  donbt  or  all  reasonable  donbt  Co*- 
taittly,  it  Is  not  required  In  a  caae  like  this. 
1  GreenL  Ev.  (ICth  Sd.)  I  18,  and  note;  2 
Whart  Bv.  I  12Mt;  Bert  Fresnmptions,  $ 
190;  Ellis  T.  Bncaell,  60  Ma  200,  211.  The 
court  did  not  therefore,  err  in  giving  the 
defendants'  nor  in  refusing  to  give  the  ^In- 
tifTs  Instruction. 

The  next  assignment  of  errac  was  that  the 
court  refused  to  give  the  plaintiff's  instruction 
Na  9,  which  Is  as  follows:  "The  court  In- 
Btmcts  the  Jury  that  the  statemwts  or  dec- 
larations of  certain  persons  who  are  dead 
may  be  used  as  tending  to  locate  a  comer 
of  an  old  survey,  but  the  persons  who  made 
the  declaration  must  be  mott  as  bad  peculiar 
means  of  knowing  the  fact  of  which  they 
speak,  such  as  the  sorv^or  or  cliain 
carrier  who  were  engaged  upon  the  original 
survey,  or  other  persras  present  at  such  origi- 
nal survey,  or  the  owner  of  the  tract  or  of  an  ad- 
joining tract  calling  for  the  same  boundaries; 
the  decIaratioaB  of  tenants,  processioners. 
and  others  whose  duty  or  interest  would  lead 
them  to  diligent  inquiry  and  accurate  Infor- 
mation of  the  fact  almys  exdudlng  those 
declarations  which  are  liable  to  stispldou  of 
bias  from  interest  and  those  made  after  the 
controversy  arose,  and  those  In  ccntradlction 
of  theoriglnai  surveyor's  official  reportofsuch 
stffvey.  Such  evidence,  sul^ect  to  the  above 
exceptions.  Is  admitted  to  have  such  weight 
as  the  jury  may,  under  all  the  circumstances, 
considered  It  entitled  to."  It  Is  true  that  a 
surveyor's  declarations  are  not  admissible  in 
evid^ce  to  contradict  his  own  report  but 
it  Is  not  true  that  the  declarations  of  other 
persons,  otherwise  admissible,  are  not  to  be 
considered  because  they  contradict  his  r^rart 
Such  declarations  of  the  surveyor  are  not  ad- 
missible, because  the  policy  of  the  law  for- 
bids that  his  solemn  acts,  done  in  the  dis- 
charge of  his  official  duty,  should  be  an- 
nulled by  his  subsequent  declarations,  as 
hereinbefore  showa  But  no  such  reason  ap- 
plies to  the  declarations  of  other  persons, 
where  admissible,  as  hearsay  evidence.  The 
Instruction  was  also  objectionable  because  it 
tended  to  confuse  and  mislead  the  Jury.  If 
there  were  any  declarations  In  evidence  hi 
the  cause  liable  to  su^icion  of  bias  from  In- 
terest as  the  instructiou  Intimates,  which  the 
Jury  ought  not  to  have  considered,  or  ought 
to  have  considered  only  under  certain  drcum- 
Btances,  they  ought  to  have  been  specially 
called  to  the  attention  of  the  court  so  that 
It  ootild  have  Instructed  the  Jury  how  to  con- 
sider such  evidence.  The  court  therefore, 
properly  refused  to  give  the  instruction. 

The  plaintiff  claims  that  instruction  marked 
"B,"  ^ven  by  the  court  of  Its  own  motion, 
was  emmeons.  The  original  grant  unda 
which  the  plalntifr  claimed  was  issued,  as 
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above  stated,  to  Gen.  Henry  Lee,  In  1795. 
The  plaintiff  claimed  tliat  Gen.  Lee  had  sold 
and  conveyed  50,000  acres,  of  the  70,000  grant- 
ed to  him,  to  one  J.  J.  Maund  in  the  year 
J.T08,  and  that  Maund  had  sold  and  con- 
veyed the  same  land  to  one  John  Soley  In 
the  year  1799;  that  these  deeds  were  re- 
corded in  the  ofBce  of  the  general  conrt  In 
Richmond,  and  the  records  thereof  bnmed  In 
the  year  1865.  The  plaintiff  laid  the  founda- 
tion for  proving  the  execution  and  delivery 
of  those  deeds  by  secondary  evidence  by  prov- 
ing that  search  had  been  made  for  the  origi- 
nals, and  that  the  records  of  the  general 
court  had  been  destroyed.  He  then  offered 
in  evidence  a  copy  of  an  incomplete  record 
of  a  chancery  suit  from  the  clerk's  office  of 
the  circuit  court  of  Wllliamabarg.  That  snlt 
was  brought  by  Hoary  Banks  against  Mauud 
and  Lee,  in  which  he  claimed  that  he  was 
the  owner  In  fact  of  20,000  acreeof  the70,000 
acres  granted  to  Lee,  charging  that  Lee  had 
sold  the  whole  70,000  acres  to  Maund,  who 
knew  of  his  (Banks')  Interest  therein,  and 
asked  for  a  specific  execution  of  bis  con- 
tract Maund  and  Lee  both  answered  the 
bill,  and  each  admitted  Banks'  right  to  the 
20,000  acres.  Lee  admitted  that  he  had  sold 
and  conveyed  the  other  50,000  to  Maund, 
and  Maund  admitted  that  he  had  sold  and 
conveyed  the  same  to  Soley.  There  is  some 
question  made  as  to  whether  the  answer  of 
Lee  sufficiently  appears  to  be  his  answer, 
as  It  Is  not  signed  by  bim,  and  the  party 
who  certifies  tliat  Lee  made  oath  to  It  before 
him  does  not  sign  his  certificate  officially. 
The  record,  taken  altogether,  however,  shows 
that  it  was  his  answer.  The  court  admitted 
tbe  copy  of  the  record  In  that  case,  and,  upon 
that  evidence  and  the  other  evidence  in  the 
case,  gave,  of  Its  motion.  Instruction  B.  This 
Instmctlon  treated  that  record  as  evidence 
of  a  claim  of  right  or  color  of  title  to  ■  the 
CO.OOO  acres  of  land,  and  the  Jury  were  told, 
in  order  for  It  to  ripen  Into  a  [>erfeet  title 
sufficient  to  supply  the  p]ace  of  actual  convey- 
ance, they  must  believe  that  tbe  plaintiff,  or 
those  under  whom  he  claims,  have  held  the 
land  In  question,  under  such  claim  or  color 
of  title,  adversely  for  the  statutory  period. 
This,  I  think,  was  error.  The  admissions 
In  the  answers  of  Lee  and  Maund  were  that 
tbey  respectively  had  sold  and  conveyed  tbe 
land,  end  that  Soley,  the  vendee  of  Maund. 
was  the  legal  owner  thereof,  and  not  merely 
the  equitable  owner.  The  proceedings  in  the 
chancery  cause  were  not  a  link  in  the  plain- 
tiff's chain  of  title,  and  gave  blm  no  right  In 
the  property,  either  legal  or  equitable.  It 
contained,  howevo*,  admissions  of  Lee  and 
Maund,  through  whom  plaintiff  ctatmed,  that 
they  had  conveyed  their  Utie  to  the  land  to 
Soley,  one  of  the  plaintiff's  remote  grantors. 
It  was  evidence  tending  to  establish  a  fact, 
not  a  link  In  tbe  chain  of  title.  Its  only 
value,  therefore,  was  as  evidence  tending  to 
show  that  the  legal  title  to  the  land  had 
;)»ssed  firom  Lee  to  Boley.   When  the  deeds 


were  executed  and  delivered,  they  bad  ac-- 
complished  their  whole  purpose  or  eud,  as 
conveyances.  If  they,  or  the  books  In  which 
they  were  recorded,  were  afterwards  destroy- 
ed or  lost.  It  could  have  no  effect  upon  the 
title  conveyed  by  them.  Of  course,  the  origi- 
nal deeds  were  valuable  as  evidence,  and  tbe 
recorded  deeds  valuable  both  as  evidence 
and  notice;  but  whenever  the  fact  was  es- 
tablished that  they  had  been  executed  and 
delivered,  by  other  evidence,  although  they 
had  been  lost,  and  the  books  in  which  they 
were  recorded  destroyed,  the  effect  was 
the  same  as  If  the  deeds  had  never  been 
lost  and  were  In  e%idence  before  the  Jury. 
To  hold  otherwise,  as  was  done  In  the 
case,  might  result  In  great  Injustice.  Lord 
Ckike  (10  Coke,  92,  dted  In  Shep.  Touch. 
[Preston's  Ed.]  p.  73)  says:  "But  In  cases 
of  great  and  notorious  extremity,  which  have 
occasioned  the  destruction  of  the  deed,  as  by 
casualty  of  fire.  In  that  case  he  who  suf- 
fers so  great  a  loss  may  be  permitted  on  the 
general  issue  to  prove  the  deed  In  evidence 
to  the  Jury  by  witnesses,  in  order  that  af- 
fliction may  not  be  added  to  affliction."  The 
court,  therefore,  instead  of  giving  the  Instruc- 
tion it  did,  ought,  I  tbink,  to  have  instructed 
the  Jury  that  If  they  believed  from  the  evi- 
dence in  the  cause  that  Lee  had  conveyed 
to  Maund.  and  Maund  had  conveyed  to  Soley, 
their  conveyance  passed  the  legal  title. 

The  next  assignment  of  error  is  tliat  tbe 
court  erred  In  making  an  addition  to  plain- 
tiff's instruction  No.  7.  Tbe  instruction,  as 
asked  for  by  tbe  plaintiff,  was  in  these 
words:  "That  the  opinion  or  supposition  or 
verbal  declaration  of  Purvis  as  to  where 
his  true  comer  or  lines  were  cannot  estop 
those  claiming  under  him  from  claiming  to 
the  true  boundaries  of  the  Lee  grant."  To 
this  Instmctlon  the  court  added:  "Yet  the 
jury  may  consider  any  such  declaration  as 
evidence  tiding  to  show  what  was  the  true 
boundary  of  that  patent"  There  was  evi- 
dence in  the  cause  tending  to  show  that  Pur- 
vis, one  the  parties  through  whom  the  plain- 
tiff claims,  had  made  statements  as  to  the 
boundary  lines  of  the  Lee  grant  which.  If  es- 
tablished, would  have  shown  that  the  land  In 
controversy,  or  the  greater  part  of  It,  was  out- 
side of  the  grant  If  the  Jury  believed  that 
Purvis  had  made  such  statement,  It  would 
not  estop  the  plaintiff  from  showing  that 
he  was  mistaken,  and  that  the  grant  did 
cover  the  land  In  controversy;  but  the  state- 
ment, if  made,  was  an  admission  which  the 
Jury  had  the  right  to  consider  in  determin- 
ing the  true  boundaiy  of  the  Lee  grant  The 
court  properly  made  the  addition,  and  the 
instruction,  as  amended,  coirectly  states  the 
law,  and  Is  not  In  conflict,  as  tbe  plaintiff 
contends,  with  his  Instruction  No.  6,  which  the 
court  gave. 

The  next  assignment  of  ertor  Is  that  the 
court  ought  not  to  have  made  the  addition  it 
did  to  plaintiffs  instmctlon  No.  12.  That  In- 
struction stated  to  the  Jury  that,  where  there 
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Is  a  conflict  between  the  calls  of  a  patent 
and  the  calls  of  the  survey  from  the  county 
surveyor's  book,  the  calls  in  the  patent  must 
prevaiL  The  addition  made  by  the  court  was 
that,  If  "the  patent  Is  silent  as  to  natural  ob- 
jects, comer  trees,  ot  other  matters  of  de- 
scription mentioned  In  the  survey,  the  jury 
may  consider  the  survey  as  evidence  tend- 
ing to  identify  the  true  boundary  of  the  land 
embraced  In  the  patent."  This  Instruction 
was  based  upon  the  fact  that  the  survey  of 
the  Lee  grant,  as  claimed  by  the  defendants, 
and  found  upcm  the  county  surveyor's  book, 
was  In  evidence;  but  as  that  survey  was  Im- 
properly admitted  In  evidence,  and  will  not 
be  before  the  Jury  upon  the  next  trial,  the 
Instruction  in  question  would  not  be  applica- 
ble to  the  facts  of  the  case.  That  being  so. 
It  Is  unnecessary  to  discuss  the  question 
whether,  upon  the  evidence  in  the  case,  the 
Instruction,  without  or  with  the  addition 
made  by  the  court,  was  correct  or  incorrect. 

The  next  assignment  of  m'or  Is  that  the 
court  erred  in  refusing  to  give  plaintiff's  In- 
struction No.  1,  which  is  as  follows:  "The 
court  instructs  the  Jury  that  an  outstanding 
title  In  another  to  defeat  the  action  of  eject- 
ment  must  be  present,  outstanding,  and  oper- 
atlTe,  available,  legal  title  on  which  the  own- 
er  could  recover  against  either  ct  the  con- 
tending parties  If  assertittg  it  by  action;  that 
a  title  forfeited  to  the  commonwealth,  which 
has  not  been  redeemed.  Is  not  sufficient  to 
defeat  the  plaintiff;  that  the  Jury  may  pre- 
sume this  outstanding  legal  title  to  be  ex- 
tlngutshed  In  favor  of  the  claimant  who 
shows  long  possession  of  tbe  lands  in  himself 
and  those  throu^  whom  he  claims."  The  in- 
struction, I  think,  correctly  states  the  law 
that  an  outstanding  title,  sufficient  to  defeat 
a  recovery  in  an  action  of  ^ectment  must 
be  a  present,  subsisting,  and  operative  legal 
title,  upon  which  the  owner  ooold  recover  it 
aasertlng  It  by  actioa  8  Walt,  Act  &  Def. 
109.  110;  6  Am.  ft  Eng.  Enc.  Law.  245; 
Wilcher  T.  Robertson.  78  Va.  002,  620.  Bvt 
the  other  bramdi  ot  the  Instruction  Is,  I  think, 
ernmeow.  There  Is  no  reason  why  a  defend- 
ant In  an  action  of  ejectment  should  not  be 
permitted  to  relj  upon  an  outstanding  legal 
tide  lo  tbe  commonwealth.  The  plaintiff 
must  rely  upon  the  strength  of  his  own  title, 
and  if  It  appear  In  tbe  cause  that  the  legal 
titie  is  In  another,  whether  that  other  be  the 
defendant,  tbe  commonwealth,  or  some  other 
peraon.  It  shows  that  the  plaintiff  has  not  the 
legal  title,  and  It  Is  tlierefoi-e  sufficient  to 
defeat  his  recovery.  If  It  appears  In  the 
catise  that  the  title  to  a  tract  of  land  granted 
by  the  commonwealth  has  been  forfeited  to 
It  for  the  nonpoymait  ot  taxes  or  other  cause, 
and  there  Is  no  evidence  that  It  has  been  re- 
deemed by  the  owner  w  resold  or  regranted 
by  the  commonwealth,  there  la  no  presump- 
tion that  such  tltie  has  been  extinguished  In 
favor  of  a  dalmant  who  shows  long  poeaes- 
sloa  On  the  contrary,  tiie  presumptltm  is 
that  the  Utie  Is  still  outstanding  In  the  com- 


monwealth. The  statute  of  limitations  never 
runs  against  the  commonwealth,  unless  there 
be  an  express  provision  In  the  statute  to  that 
effect,  and  there  la  no  such  provision  In  our 
statute.  Shanks  v.  Lancaster,  5  Grat  110, 
119;  Koiner  r.  Bankln,  U  Grat  420,  425. 
There  can  be  neither  disaeisln  nor  adversarr 
possession  as  against  the  commonwealth  In 
the  legal  acceptance  of  those  terms  as  ap- 
plied between  individual  citizens,  and  there- 
fore there  can  be  no  adverse  holding  against 
the  commonwealth  while  tbe  title  Is  vested 
in  It  If  land  be  granted  by  the  common- 
wealth, and  an  adversary  possession  baa 
commenced  against  the  owner  of  the  legal 
title,  and  his  land  Is  afterwards  forfeited 
to  tbe  commonwealth,  sucb  possession  would 
cease  to  be  adversary  as  against  the  com- 
monwealth  until  the  land  Is  resold  or  re- 
granted  by  It  Of  coarse.  If  the  adverse 
possession  bad  been  sufficlentiy  long  to  bar 
the  original  owner's  right  of  recovery  be- 
fore the  forfeiture  took  place,  the  occupant's 
possession  would  not  cease  to  be  adversary, 
for  the  reason  that,  when  the  forfeiture  oc- 
curred, the  original  owner  bad  lost  his  titte 
by  adverse  possession,  and  the  common- 
wealth took  nothing  by  the  forfeiture.  Smith 
V.  Chapman,  10  Grat  446.  464;  Usher's 
Heirs  T.  Pride.  15  Grat  100.  201;  HaU  t. 
Webb.  21  W.  Vo.  SIS,  822;  Hutch.  Land 
Tit  pp.  288.  239. 

The  plaintiff,  Ui  making  out  his  clabn  of 
title,  offered  to  read  in  evidence  a  copy  of  a 
writing  purporting  to  be  a  deed  from  John  M. 
Russell,  of  Cambridge,  Mass.,  to  Henry  O. 
Mlddleton.  of  Prederlcksbnrg,  Va.,  dated  July 
27tb,  in  the  year  1838,  for  the  convc^nce  of 
the  60,000  acres  of  land  hereinbefore  refmed 
to.  The  defendants  objected  to  It,  but  the 
court  overruled  the  objection,  and  permitted 
It  to  be  read  to  the  Jury;  and  afterwards, 
upon  motion  of  the  defoidants,  we  the  jury 
this  ktstrucUoh:  "The  court  Instructs  tbe 
jniy  that  the  papw  purporting  to  be  a  deed  of 
conveyanoe  from  J.  Miller  Russell  to  H.  0. 
Mlddleton,  dated  July  27,  JS38,  offered  In  evi- 
dence by  the  plaintiff,  did  not  convey  the  legxl 
titie  to  the  land  therein  mentioned,  but  tmly 
an  equitable  Interest  In  said  land,— the  said 
paper  having  no  seal  or  scn^  attached  :o  tbe 
grantor's  nama,  but  said  papw  la  suffldest 
basis  upon  which  to  found  a  claim  or  color  of 
title;  and  If  the  Jury  beUere  that  tbe  ptala- 
Uffs,  or  those  under  whom  tiiey  claim,  bdd 
said  land,  under  that  paper  aa  a  color  of  title, 
by  adverse  possession  for  the  length  of  tiuw 
requbred  by  law,  then  the  plaintiffs'  rigla  and 
title  la  08  good  Ofl  It  would  baTe  been  had  tbat 
paper  been  a  deed  pnfterly  executed."  The 
plaintiff  objected  to  the  Instruction,  and  except- 
ed to  the  action  of  the  court  In  giving  It  The 
correctness  of  this  Instructioa  depoods  upw 
the  tact  whether  or  not  the  original  paper,  a 
copy  of  which  waa  read  in  evidence,  was  ua- 
ier  BeaL  If  It  was  under  seal.  It  cpented  te 
convey  all  the  tltie  of  tbe  grantor,  for  It  pos- 
sessed all  the  other  requlsltea  at  a  food  deed. 
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The  cop7  of  tbe  paper  does  not  disclose  any- 
thing, by  way  of  trace,  scroll,  or  device,  to 
show  that  the  original  was  sealed.  There  Is, 
howeTer,  a  recognition  of  the  seal  In  the  body 
of  the  Intrt rumen t,  in  this  langnage:  "In  wit- 
ness whereof,  the  said  John  Miller  Rnssell 
ba&  hereunto  set  his  hand  and  seal,"  the  day 
and  year  aforesaid.  There  are  two  attesting 
witnesses,  and  they  declare  that  the  alleged 
deed  was  "signed,  sealed,  and  delivered  In 
their  presence."  The  certificate  of  the  two 
justices  who  took  the  acknowledgment  states 
that  the  ^ntor  acknowledged  "the  same  to 
be  his  act  and  deed."  The  clerk  of  the  su- 
preme Judicial  court  of  Massachusetts  certifies 
that  the  persons  who  took  the  acknowledg- 
ment were  Justices  of  the  peace  "at  the  time 
of  taking  the  acknowledgment  of  the  grantor 
In  the  above  deed."  The  clerk  of  the  county 
court  of  Patrick  county,  who  admitted  the 
paper  to  record  on  the  25th  day  of  January, 
m  the  year  1840,  certifies  that  "this  deed, 
from  John  Miller  Russell  to  Henry  O.  Middle- 
ton,  with  the  certificate  of  acknowledgment, 
thereon  indorsed  fanthentlcated  according  to 
the  act  of  congress),  was  presented  In  the 
clerk's  office  aforesaid  and  admitted  to  rec- 
ord." The  land  books  of  Patrick  county  show 
that  the  50,000  acres  of  land,  except  certain 
small  tracts  sold  off,  were  chained  to  John  M. 
Russell  for  the  purposes  of  taxation  from  the 
years  1S18  to  1830,  Inclusive.  It  also  appeared 
In  1840  (the  year  the  alleged  deed  was  admit- 
ted to  record)  that  the  land  was  transferred 
on  the  land  books  for  the  purposes  of  taxation 
from  Rnssell  to  Mlddleton,  and  continued  to 
be  so  charged  until  the  year  1850,  when  It  was 
transferred  to  J.  J.  Purvis,  to  whom  Middle- 
ton  conveyed  the  land,  and  was  charged  to 
Purvis  from  that  time  until  1888,  when  It  was 
transferred  on  the  land  books  to  the  plaintiff. 
The  evidence  further  tends  to  show  that  Mld- 
dleton, or  those  who  claim  under  him,  exer- 
cised acts  of  ownership  over  the  land,  and 
were  In  possession  of  some  part  of  It  as  early 
as  the  year  1853. 

The  precise  point  here  presented  has  not 
been  decided  In  this  state,  and  none  of  the 
Virginia  decisions  referred  to  by  counsel  have 
any  direct  bearing  upon  the  subject.  It  Is  said 
by  text  writers  that  at  common  law,  even 
though  no  Impression  appear  upon  the  parch- 
ment or  paper,  still,  If  the  instrument  purports 
to  be  a  deed,  and  on  proper  stamps,  and  be 
stated  In  the  attestation  of  the  witnesses  to 
have  been  duly  sealed  and  delivered,  It  will, 
in  the  absence  of  proof  to  the  contrary,  and 
especially  If  It  be  an  ancient  Instmroent,  be 
pr^umed  to  have  been  sealed.  TByl.  Bv.  S 
149  (Old  Ed.  S  128);  1  Sugd.  Powers,  282,  283; 
1  PblL  Bv.  side  p.  610,  note.  Sneb  seems  to 
be  the  rale  In  England  and  In  those  states 
where  the  common-law  rale  remains  mi- 
changed.  In  the  case  of  Parks  v.  Hewlett,  9 
Leigh,  611,  517,  S18,  Judge  Parker  quotes 
with  approval  the  rule  as  above  stated.  Mr. 
Sngden.  he  says,  i^ion  the  authority  of  Lord 
Bldon.  states  the  doctrine  to  be  as  follows: 
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"If,  In  the  attestation  of  an  Instrument,  tt  Is 
stated  to  have  been  sealed.  It  will,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  presumed 
to  have  been  sealed,  although  no  Impression 
appear  on  the  parchment  or  paper."  In  the 
absence  of  other  facts,  I  do  not  think  such  a 
paper  as  Judge  Parker  describes  could  be  held 
In  this  state  to  be  a  sealed  Instrament  If 
however,  an  original  instrument,  more  than 
60  years  old,  was  offered  In  evidence,  and  was 
a  good  deed  in  form  and  substance,  except 
that  it  lacked  the  wax,  wafer,  scroll,  or  other 
mark  of  a  seal  upon  It,  purported  to  convey 
land,  recognized  the  seal  in  the  body  of  the 
instrument,  was  attested  by  witnesses  who  de- 
clared that  It  was  signed,  sealed,  and  deliv- 
ered In  their  presence,  was  acknowledged  as  a 
deed  before  the  officers  taking  the  acknowl- 
edgment, was  stated  by  the  derk  (who  cer- 
tified to  the  official  cliaracter  of  the  officers 
who  took  the  acknowledgment)  to  be  the  ac- 
knowledgment of  a  deed,  was  admitted  to  rec- 
ord as  a  deed,  the  land  conveyed  by  It  at  once 
transferred  on  the  land  books  for  the  purposes 
of  taxation  from  the  vendor  to  the  vendee 
(which  could  not  be  legally  done  nnless  It  was 
a  conveyance  of  the  land,— chapter  183,  §  30, 
Rev.  Code  1819),  with  evidence  tending  to 
show  the  payment  of  taxes  thereon,  acts  of 
ownership  exercised  over  and  possession  taken 
of  part  of  the  land,  I  think  the  question 
whettter  or  not  It  had  been  properly  sealed  be- 
fore Its  delivery,  clearly,  ought  to  be  submit- 
ted to  the  Jury.  And  if,  under  such  circum- 
stances, It  would  be  proper  to  submit  the  ques- 
tion to  the  Jury  where  the  original  is  offered 
In  evidence,  Is  there  any  good  reason,  when 
the  original  Is  lost,  and  a  copy  offered  In  evi- 
dence, under  the  same  circumstances,  why  the 
question  of  soiling  should  not  also  be  sub- 
mitted to  the  Jury?  I  find  but  little  discus- 
sion of  the  subject,  and  the  views  presented 
are  not  In  accord.  Some  of  the  cases  hold 
that,  since  It  was  the  duty  of  the  clerk  record- 
ing such  instrument  to  have  made  a  true 
copy  of  it  on  his  records,  the  presumption  Is 
that  he  did  so.  In  the  case  of  Swlteer  v. 
Knapps,  10  Iowa,  72,  which  Is  the  leading  as 
well  as  one  of  the  few  cases  taking  that  view, 
the  court  said  that,  where  the  record  of  a 
deed  does  not  show  a  copy  of  the  seal,  as  such 
copies  are  usually  made  on  ttie  records,  the 
presumption  Is  that  there  was  no  seal  on  the 
original.  In  the  absence  of  other  facts,  such 
as  appear  In  this  cause,  I  think  that  this  Is  a 
correct  statement  of  the  law. 

In  the  case  of  Williams  v.  Bass,  22  Vt  352, 
"the  plaintiff,  to  prove  his  title  to  land,  offered 
In  evidence  an  office  copy  of  a  deed  in  his 
chain  of  title,  which  contained  no  appear- 
ance on  Its  face  that  the  ortglnal  was  sealeo 
by  the  grantor,  and  it  did  not  appear  that 
possession  bad  «ver  been  takoi  of  the  land 
under  the  deed.  It  was  held  In  that  case  that 
such  copy  was  not  competent  evidence.  The 
antiquity  alone  of  the  deed,  apparently  de- 
fective, was  not  snfflelent  to  Justify  the  pre- 
snmpUon  of  its  due  ^cation,  nelth«>  could 
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sadi  preBumptlon  be  raised  from  the  fact 
that  the  deed  was  acknowledged  and  record- 
ed, the  record  showing  only  an  Imperfect 
deed."  But  the  court  said:  "Had  the  deed 
of  French  [the  grantor]  been  followed  by  pos- 
session, It  would  seem,  from  the  authorities, 
there  could  be  no  doubt  but  that  the  presump- 
tion of  Its  due  execution  would  be  fully  war- 
ranted. •  *  *  Neither  the  grantor,  French, 
nor  those  claiming  under  him,  were  ever  In 
the  actual  possession  of  the  land,  nor  Is  there 
any  evidence  in  the  case  upon  which  to  base 
the  presumption  that  the  deed  contained  a 
seal  but  Its  antiquity;  and  this,  we  thUik, 
the  current  of  authority  upon  the  subject  will 
hardly  justify."  The  deed  r^erred  to  in  that 
case  was  dated  In  1795,  and  the  trial  of  the 
case  was  In  1849. 

There  is  another  class  of  cases,  which  hold 
tliat  the  presumption  that  the  original  was 
sealed  is  more  Just  and  natural  where  the 
original  Instrument  Is  lost,  and  resort  is  had 
to  secondary  evidence  of  Its  contents.  Mr. 
Justice  Field  in  the  case  of  Le  Franc  v.  Rich- 
mond, 5  Sawy.  601,  603,  Fed.  Cas.  No.  8,209, 
takes  that  view,  after  quoting  with  approv- 
al the  doctrine  laid  down  by  Sugden  on 
Powers,  as  cited  above.  In  the  case  of  Flow- 
ery Mtn.  Go.  T.  North  Bonanza  MIn.  Co.,  16 
Nev.  302,  it  was  held  that  the  recording  of 
the  seal  to  a  deed  is  not  absolutely  essential. 
If  the  original  instrament  cannot  be  pro- 
duced, and  the  record  thereof  is  offered  in 
evidence,  the  existence  of  the  seal  will  be 
presumed  from  the  statement  in  the  deed 
that  the  grantor  did  set  his  hand  and  affix 
bla  8«l1  thereto,  and  from  the  atteetatiw 
clause  that  it  was  signed,  sealed,  and  deliv- 
ered In  the  presence  of  witnesses.  In  the 
case  of  Starkweather  t.  Martin,  28  Mich.  471. 
the  court,  of  which  Judges  Gooley  and  Chrlst- 
iSLocj  were  members,  decided  that  where  an 
Instrument  is  recorded  by  the  proper  officer, 
and  in  the  appropriate  place  for  recording 
deeds,  under  a  law  permitting  the  refristry  of 
sealed  lnstmm«it8  only,  and  the  instmmrat 
is  in  the  form  of  a  warranty  deed,  purport- 
ing to  be  acknowledged  and  dated  at  a  time 
when  it  was  the  common  and  lawful  coarse 
to  seal  convinces,  and  contrary  to  official 
duty  to  take  the  acknowledgment  unless  the 
iUBtrament  was  sealed,  and  where  the  con- 
clusion, attestatlm  clause,  and  certificate  of 
aduiowledgment  of  the  Instrument  all  speak 
of  it  as  under  seal.  It  will  be  presumed  that 
the  original  was  sealed.  And  it  further  held 
that  the  presumption  In  such  a  case  that  the 
instmmmt  Itself  was  sealed  will  not  be  over- 
come by  the  omission  of  the  registw  of  deeds 
to  put  something  of  his  own  upon  the  record 
to  Indicate  that  the  paper  he  recordeA  was 
sealed.  Tte  deed  in  that  case  was  40  years 
tM.  In  many  respects  that  case,  on  this 
point  was  similar  to  the  case  at  bar.  See, 
also.  Smith  v.  Dall,  13  Gal.  fllO;  McCoy  t. 
Cassidy  (Mo.  Sup.)  9  S.  W.  926;  Ay  cock  v. 
Uallroad  Ga,  89  N.  O.  321;  Hedden  v.  Over- 
ton. 4  Bibb,  406;  1  Devi.  Deeds,  i  70a  The 


weight  of  authority,  meager  as  It  Is,  and  the 
better  reason,  seem  to  be  In  favor  of  allowing 
such  an  instrument  to  go  to  the  jury,  for  It 
to  say  upon  all  the  evidence  in  the  cause 
whether  or  not  the  original  Instrament  was 
properly  sealed.  Whether  such  paper  was  a 
sealed  or  unsealed  Instrument  was  formerly 
treated  as  a  matter  of  law,  to  be  determined 
by  the  court,  but  seems  now  considered  a 
question  of  fact,  and  is  In  all  cases  submitted 
to  the  jury.  TftyL  Br.  1 149  (Old  Ed.  1 128). 
note. 

I  think,  therefore,  that  Instruction  erro- 
neous, and  that  the  court  ought  to  have  sub- 
mitted the  question  whether  or  not  the  orig- 
inal Instrument  was  sealed  to  the  jury,  with 
the  instruction  that,  if  they  believed  from 
the  evidence  In  the  cause  that  It  was  sealed, 
then  Its  effect  was  to  convey,  not  only  the 
equitable,  but  all,  the  title  of  the  grantor. 
Russdl,  to  the  grantee,  Hlddleton.  In  the 
50,000-acre  tract  of  land. 

The  plaintiff  moved  the  trial  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial, 
on  the  ground  that  It  was  contrary  to  the 
law  and  the  evidence,  and  because  of  erro- 
neous rullnf^  of  thecourt  during  the  progress 
of  the  trial;  and  the  refusal  of  the  court  to 
sustain  his  motion  Is  assigned  as  a  ground 
of  error.  As  hereinbefore  shown,  the  court 
erred  in  admitting  certain  evidence,  and  in 
giving  and  refusing  certain  Instructions;  and 
for  such  errors  the  verdict  will  have  to  be 
set  aside,  and  a  new  trial  ordered,  unless  it 
be  true,  as  defendants  insist,  that  these  ^• 
rors  did  not  prejudice  the  plaintiff,  and  that 
a  verdict  in  Us  favor  could  not  have  been 
rendered  by  the  Jury,  or  sustained  by  the 
court,  upon  the  case  as  made  by  the  plaintiff, 
even  if  no  Improper  evidence  had  been  ad- 
mitted, and  no  error  committed  in  giving  or 
refusing  InstructionB.  The  defendants  base 
this  contentliHi  npon  the  ground  that  the 
grant  under  whldi  the  plaintiff  claims  cm- 
tains  an  exception  of  7,000  acres  of  land,  tho 
title  to  which  never  passed  to  the  plaintiff 
and  that  priin-  claimants  under  the  Lee  grant 
had  sold  and  courted  of  the  lands  «abraced 
within  such  grant  more  lands  than  are  in 
ctmtroversy  In  this  case.  The  defendants  In- 
aist  that  these  facts  an>ear  from  the  plain- 
tiff's own  evld«ice.  and  that  In  such  a  case 
the  plaintiff  must  not  tmly  connect  htmsdf 
with  the  commonwealth's  tlUe,  and  show  the 
extertcff  bonndaries  of  the  grant  under  which 
he  Claims,  bat  that  he  mast  go  further,  and 
prove  that  the  lands  in  controversy  ore  not 
within  the  lands  excepted  In  the  grant,  nor 
wiQiin  the  lands  so  sold  and  conv^ed,  and 
that  the  plaintiff,  having  wholly  failed  to  do 
this,  did  not  make  out  a  prima  fade  case  for 
recovery.  It  does  appear  from  the  land  book 
and  certain  deeds  Introduced  by  the  plaintiff 
that  small  portions  of  the  Lee  grant  had 
been  allmed  by  those  under  whom  the  plain- 
tiff claims,  but  this  fact  does  not  appear  from 
the  papers  Introduced  by  him  to  make  out 
his  chain  of  title,  but  only  ftom  other  papers 
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Introduced  for  a  different  purpose.  The  facts 
as  to  the  aliened  lands,  therefore,  do  not  sus- 
tain the  defendants'  contaitlon,  but  It  does 
appear  from  the  plaintiff's  chain  of  title  that 
T,000  acres  of  land  were  excepted  from  the 
boondary  embraced  wltfain  the  Lee  grants 
under  which  plaintiff  claims.  That  grant 
contains  the  following  exertion  or  reser- 
TOtton:  "Bat  it  la  alwi^s  to  be  understood 
that  the  snrv^  upon  which  tills  grant  Is 
founded  iwdndes  7,000  acres  (exclo^re  of  the 
above  quantity  of  7,000  acres),  all  of  which 
having  a  preferoice  by  law  to  the  warrant 
and  rtght  upon  which  this  gnnt  Is  founded, 
Uber^  to  reserved  that  the  same  sball  be 
firm  and  valid,  and  may  be  carried  into  grant 
or  grants,  and  this  grant  shall  be  no  bar  in 
law  or  equity  to  the  conflrmatlon  of  the  tltie 
or  titles  to  die  same  as  before  mentioned 
and  resfflred,  with  Its  appurtenances,  to  hare 
and  to  hold  the  said  tract  or  parcel  of  land, 
with  its  appurtenances,  to  the  said  Henry 
Lee  (except  as  befbre  exaepteS^  and  bis  heirs, 
forever."  The  plaintiff  InsistB  that  the  de- 
cl8i(Hi  of  this  court  In  the  case  of  Hopkins  v. 
Ward,  6  Mnnf.  3^  settles  the  question  unA&r 
consideration  in  bis  favcur,  and  that  he  has 
made  out  a  prima  &cle  case  for  recovwy. 
It  Is  true  that  In  that  case  this  court  held. 
In  construing  a  similar  grant,  that,  "under 
the  terms  of  the  patrait  ^Iblted  in  that 
case,  the  grantee  was  entitied  to  all  the  land 
contatned  within  the  metes  and  bounds  there* 
of,  subject,  however,  to  the  reservation  In 
said  patent  contained";  and  that  In  the  ac- 
tion before  us  tbe  appellant  was  entitied  to 
recover  all  the  said  land,  except  such  as  the 
appellees  might  show  themselves  entitled  to 
under  the  reservation  aforesaid.  But  In  tbe 
next  case  which  came  before  the  court  (Nich- 
ols V.  Covey,  4  Band.  [Va.]  365)  that  view  did 
not  prevail;  and  It  was  unanimously  held 
that  the  land  embraced  In  such  exception 
or  reservation  did  not  paae  at  all  to  the  gran- 
tees, and  that,  If  the  first  equitable  claimant 
does  not  perfect  his  right  to  the  excepted 
land,  any  other  person  may  enter  the  same 
as  waste  or  unappropriated,  and  obtain  a 
grant  therefor;  that  the  tiUe  to  the  excepted 
lands  was  not  in  any  manner  affected  by 
such  grant;  and  that  It  remained  precisely 
as  If  no  such  grant  had  ever  been  Issued. 
The  cfmstroction  given  In  Nichols  v.  Covey 
was  followed  in  Trotter  v.  Newton,  30  Orat 
6S2,  and  In  Carter  v.  Hagan,  76  Va.  557,  and 
may  now  be  regarded  as  the  settled  construc- 
tion of  such  grants  in  this  state.  The  same 
construction  has  been  given  to  such  grants 
by  the  supreme  court  of  the  United  States 
and  by  the  courts  of  last  resort  in  tbe  states 
of  Kentucky  and  West  Vli^nla.  Scott  v. 
Ratliffe,  5  Pet  86;  Armstrong  v.  MorrlU,  14 
Wall.  120;  Halsted  v.  Buster,  140  U.  S.  273, 
11  Sup.  Gt  782;  Madison's  Heirs  v.  Owens, 
Lltt  SeL  Gas.  281;  Bryan  v.  WUlard,  21  W. 
Va.  65;  Stockton  v.  Morris  (W.  Va.)  19  S.  E. 
531. 

No  titie  having  passed,  tber^re.  by  the 


Lee  grant  to  the  7,000  acres  excepted,  the 
plaintiff  would  not  be  entitied  to  recover  the 
land  In  controversy  If  It  lies  within  the  ex- 
cepted lands.  But  upon  whom  is  the  bur^ 
den  of  proof  to  show  the  location  of  such 
lands?  The  defendants  Insist  tbat  the  plain- 
tiff must  show  that  the  land  In  controversy 
Is  not  within  the  excepted  lands.  The  plain- 
tiff insists  that  the  defendants  must  show 
that  It  is  within  such  excepted  lands  if  they 
rely  upon  an  outstanding  tltie  to  defeat  his 
recovery.  Ordinarily,  the  burden  of  proof  Is 
upon  the  par^  claiming  or  holdtaig  the  af- 
firmative of  tbe  issue.  There  are,  however, 
some  exceptions  to  tbis  rule.  Mr.  Wharton 
says  that  he  who  undertakes  In  a  court  of 
Justice  to  establish  a  claim  against  another 
must  produce  tbe  proof  necessary  to  make 
good  his  contention.  This  proof  may  be  ei- 
ther affirmative  or  negative.  Whatever  it  Is, 
It  must  be  produced  by  the  party  who  seeks 
forensically  to  establish  sucb  claim.  1 
Whart  Bv.  |  856.  One  of  the  rules  of  plead- 
ing Is  that  where  there  is  an  exception  in- 
corporated In  the  general  clause,  whether  it 
be  in  a  statute  or  in  a  private  contract,  un- 
less that  exception  In  such  general  clause  be 
negatived  in  plewling  the  clause,  no  offense 
or  cause  of  action  will  appear  In  the  In- 
dictment or  declaration  when  compared  with 
the  statute  or  tbe  contract;  but,  when  the 
exception  or  provision  Is  in  a  subsequent 
substantive  clause,  the  case  contemplated  In 
the  enacting  or  general  clause  may  be  fully 
stated,  without  negativing  the  exception  or 
proviso,  as  a  prima  facie  case  Is  stated;  and 
it  Is  for  the  party  who  relies  upon  the  matter 
of  excuse  or  defense  furnished  by  tbe  stat- 
ute or  contract  to  bring  it  forward  In  his  de- 
fense. U.  S.  V.  Cook,  17  Wall.  168-173; 
Land  Grant  Co.  v.  Dawson,  151  U.  S.  586-604, 
14  Sup.  468.  This  Is  not  always  a  rule  of 
pleading,  but  Is  sometimes  a  rule  of  evi- 
dence. Land  Grant  Co.  v.  Dawson,  supra; 
Osbom  V.  Lovell,  36  Mich.  246-250  (Judge 
Oooley). 

As  the  pleadings  In  an  action  of  ej^ectment 
in  this  state  are  very  general,  neither  party 
setting  out  or  referring  to  tiis  title  papers, 
it  would  seem  that  the  party  whose  duty  It 
would  have  been  to  set  out  such  general 
clause  together  with  the  exception  If  special 
pleadings  had  been  required,  and  to  have 
sustained  his  pleadings  by  testimony,  must, 
where  he  is  not  required  to  plead  them  spe- 
cially, make  the  same  proof.  If  be  offers 
them  in  evidence,  as  would  have  been  re- 
quired if  they  bad  been  specially  pleaded. 
The  exception  of  the  7,000  acres  of  land  In 
the  Lee  grant  Is  a  part  of  the  general  con- 
veying clause;  and,  as  this  grant  was  In- 
troduced In  evidence  by  the  plaintiff  to  make 
out  his  case,  it  would  seem  tbat,  under  this 
rule  of  law,  he  must.  In  order  to  show  tiUe 
to  the  land  in  controversy,  prove  that  It  was 
not  within  the  lands  excepted.  Again,  the 
plaintiff.  In  an  action  of  ^ectraent,  recovers 
only  upon  the  strength  of  his  own  titie,  and 
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be  must  show  that  he  has  the  legal  title  to 
and  the  right  to  the  imssesslon  of  the  land 
(D  controrersr*  He  muBt  alwars.  In  the 
flrat  hutance,  make  out  a  clear  and  suhstan- 
tial  possessory  title  to  the  particular  land  in 
controTcrsr  (2  OreenL  Et.  H  303-3(H;  Ad- 
ams, Ej.  p.  319;  Land  Grant  Go.  t.  Dawson, 
151  C.  S..  at  page  601,  14  Bup.  458;  for  pos- 
session Is  always  prima  facie  evidence  of 
title,  and  the  party  in  possession  cannot  be 
deprived  of  his  possession  by  any  person 
but  the  rightful  owner,  who  has  the  right 
to  the  possession  (2  Oreenl.  Gt.  i  331),  ex- 
cept in  certain  cases,  which  do  not  affect 
the  Question  now  under  discussion. 

The  plaintiff  avers  that  the  defendants  are 
unlawfully  withholding  his  land  from  him. 
The  title  paper  upon  which  he  relies  shows 
that  there  are  7,000  acres  of  land  within  the 
exterior  boundaries  of  his  grant  which  he 
does  not  own.  If  he  locates  the  exterior 
boundaries,  and  connects  himself  with  the 
commonwealth's  title,  and  does  not  show 
that  the  land  In  controversy  is  not  within 
the  excepted  7,000  acres,  how  can  the  Jury 
say  that  the  defendants  are  unlawfully  with- 
holding bis  land?  Has  he  proved  that  the 
land  In  controversy  is  his  land?  How  can  the 
Jury  say  that  the  defendauts  are  not  on  the 
excepted  land  unless  It  be  shown  where  the 
OHiepted  land  lies?  The  jury  have  no  right 
to  presume,  because  the  excepted  portion  Is 
but  a  small  part  of  the  whole  boundary,  that 
the  land  in  controversy  Is  most  probably  In 
the  plaintiff's  boundary,  and  therefore  so 
find.  To  do  this  would  be  to  violate  the 
well-settled  mle  of  law  that  no  man  will  be 
presumed  to  hare  committed  a  trespass  or 
to  have  done  an  unlawful  act  Again,  the 
defendants'  possession  Is  prima  facie  evi- 
dence that  they  are  the  owners  of  the  legal 
title  to  the  land  in  their  iwssesslon,  and  the 
plaintiff's  evidence  does  not  disprove  this 
or  destroy  the  presumption  of  a  rightful  pos- 
session In  the  defendants.  It  is  said  that 
to  require  the  plaintiff  to  assume  such  a  bur- 
den Imposes  upon  him  a  great  hardship,  if 
not  an  impossible  task.  If  it  does,  It  was 
self-imposed.  He,  or  those  under  whom  he 
claims,  took  the  grant  with  the  exception  In 
It  There  would  have  been  little  difficulty 
In  locating  the  excepted  lands  and  the  gran- 
tee's own  land  when  the  grant  Issued.  The 
facts  upon  which  the  exception  depends  were 
within  the  knowledge  of  the  plaintiff,  or 
those  nnder  whom  he  claims.  If  he,  or  those 
under  whom  he  claims,  have  delayed- ascer- 
taining the  boundaries  of  these  ercepted 
lands  and  the  boundaries  of  his  own  land 
until  the  means  of  doing  so  have  been  less- 
ened or  tost  he  cannot  complain,  as  it  Is  the 
result  of  his  or  their  negligence.  At  least, 
well-settled  rules  of  law  ought  not  to  be  de- 
parted from  in  order  that  a  jmrty  In  pos- 
session of  land  may  be  deprived  of  that  pos- 
session by  another  who  does  not  show  that 
he  has  the  legal  title  to  or  the  right  to  the 
poBseaslon  of  it   At  an  early  day  this  ques- 


tion Came  bef<ne  th«  snpnune  court  of  Eon- 
tucky  In  the  case  of  Guthrie  t.  Lewis,  1 1. 
B.  Uon.  142,  and  that  court  hdd  that  whne 
plaintiff  derives  title  under  a  deed  conv^Ing 
the  whole  tract  patented,  except  parcels 
thereof  before  conveyed  to  persons  named.  It 
Is  Incumbent  on  him,  not  on  the  defendant 
who  claims  adversdy  to  the  patent,  to  show 
tiiat  the  land  In  controversy  Is  not  embraced 
within  the  exception.  In  Madison's  Heirs  v. 
Owens,  Lltt  Sel.  Cas.  281  (decided  in  1821). 
the  same  court  decided  that  where  a  grant 
calls  to  exclude  entries  belonging  to  otiier 
persons  by  name,  and  designating  quantity 
included  within  the  boundaries  of  the  pateot, 
the  patentees  cannot  recover  in  ejectment 
without  showing  that  the  defendant  is  not 
within  the  bounds  of  the  ^eluded  clalma 
See  Taylor  v.  Taylor,  8  A.  K.  Marsh.  18. 
Judge  Snyder.  In  delivering  the  opinion  of 
the  court  in  Bryan  v.  WiUard,  21  W.  Va.  65. 
Intimates  that  in  such  a  case  the  burden  of 
proof  would  be  upon  the  plaintiff  to  show 
tliat  the  land  In  controversy  was  not  within 
the  excepted  lauds,  though  this  expression 
of  opinion  was  not  necessary  to  the  deci- 
sion of  the  cose.  Afterwards  the  question 
came  before  that  court  In  the  case  of  Stock- 
ton V.  Morris,  reported  In  19  S.  E.  531.  The 
exception  In  the  grant  in  that  case  desig- 
nated the  claimants  of  a  portion  of  the  land 
excepted  and  Its  location,  but  as  to  985  acres 
thereof  the  exception  was,  as  in  the  case  at 
bar,  made  up  of  prior  claims,  without  desig- 
nating who  the  claimants  were  or  where  the 
laud  was  located.  The  court  held  that  the 
burden  of  locating  the  excepted  claims  was 
upon  the  plaintiff,  in  order  to  make  out  a 
prima  facie  case  for  recovery.  19  8.  E.  531. 
In  Scott  V.  Batllffe,  5  Pet.  81-86,  the  su- 
preme court  of  the  United  States  (Chief  Jus- 
tice Marshall  delivering  the  opinion)  held  an 
instruction  to  be  correct  which  dii'ected  the 
jury  '*that  If  the  plaintiffs  did  not  show  to 
their  satisfaction  that  the  defendants  re- 
sided within  the  plaintiffs'  grant,  and  out- 
side of  the  land  excepted  in  the  grant  for 
Preston  and  Garrard,  they  ought  to  find  for 
the  defendants."  See  Hawkins  v.  Barney, 
6  Pet  457.  In  the  case  of  Land  Grant  Co.  v. 
Dawson,  decided  by  that  court  at  its  last 
term,  and  reported  In  151  U.  S.  586,  14  Sap. 
Ct  458,  the  plaintiff  claimed  imder  a  deed 
which  covered  a  large  tract  of  land  as  a 
whole.  The  deed  contained  the  followlog^ 
exception:  "Excepting  from  the  operation  of 
this  conveyance  such  tracts  of  land,  part  of 
the  said  estate,  hereby  warranted  not  to  ex- 
ceed 15,0(K)  acres,  which  the  parties  of  tlie 
first  part  have  heretofore  sold  and  conveyed, 
by  deeds  duly  recorded,  on  or  prior  to  Janu- 
ary 25,  1870."  The  court  said  in  that  esse 
that  the  burden  was  upon  the  plaintiff  to 
show  Its  title  to  the  identical  land  claimed 
by  the  defendant  and  as  It  did  not  take  title 
to  15,000  acres  of  the  Maxwdl  land  gnnt. 
by  reason  of  the  fact  that  its  grantors  had 
already  conveyed  this  amount  of  laud,  it 
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was  bwnmbeot  uipon  It  to  ataow  that  tlw  land 
ft  sued  to  recorer  had  not  been  prerlonsly 
eonre^ed,  and  hence  it  had  taken  tltte  to  It 
nnder  Ita  deed.  Id.,  161  U.  8.  601,  14  Bap. 
Ct  4fi& 

It  would  weem,  therefore,  both  npon  prin- 
ciple and  npon  authority,  that  where  the  ex- 
terior boundaries  of  a  anrrey  upon  which  a 
frmnt  or  deed  is  fonnded  Inclnde  lands 
which  have  been  excepted  troai  the  opera- 
tion of  the  grant,  or  lands  which  have  been 
allied  since  lite  grant  was  Issiied,  and 
which  hare  been  excepted  from  the  operation 
of  the  deed,  and  the  plalntitTs  title  papers 
dlsdose  such  exception  or  sncb  alienation.  It 
Is  not  snffldent  for  snch  plalntUf,  in  an  ac- 
tion of  ejectment  to  connect  himself  with 
the  commonwealth,  and  show  the  exterior 
bonndarles  of  hia  grants  bat  he  most  also 
prove  that  the  lands  In  controvera;  are  sot 
within  the  excepted  or  aliened  lands.  In  or 
der  to  make  oat  a  ease  wUeh  will  entitle 
bhn  to  recora  In  an  action  ct  ejectment 
The  plaintiff,  having  failed  to  show  that  the 
land  aned  for  was  a  part  of  the  land  granted 
by  the  state  to  Gen.  Lee,  was  not  entitled  to 
recoTCT  on  the  gronnd  that  he  was  the  legal 
owner  of  Oie  commonwealth's  tltte;  and  the 
conrt  proiierl7  orerrnled  his  motion  to  set 
aside  the  verdict  on  the  gnnmd  that  It  was 
eontnu7  to  the  tew  and  the  evidence. 

But  the  plaintiff,  in  his  efforts  to  make  oat 
his  case,  did  not  rely  solely  upon  the  claim 
that  he  had  traced  his  tttie  fiwm  tiie  com- 
m<mwealth  to  tiie  land  In  eontroversy.  He 
Introdoced  ^Dof  tending  to  show  that  he 
and  those  nnder  whom  he  claims  had  been 
In  possession  of  the  land  in  controvwsy,  on- 
A&t  color  of  title,  for  the  statutory  pmiod, 
claiming  It  as  tb^  own,  and  that  upon  this 
groimd  he  was  entitted  to  recover  It  He 
also  offered  Cfvidence  tending  to  show  that 
the  defendants  or  those  under  whom  they 
daim  bad  leased  the  land  sued  for,  or  some 
part  thMttof,  from  partiea  nnder  whom  the 
plaintiff  claims,  and  that  the  defendants 
were  ^stopped  from  questioning  his  titie  un- 
less they  showed  that  they  had  disclaimed 
holding  under  each  lease,  and  had  brought 
notice  of  such  dlsclalmeor  home  to  the  plain- 
tiff or  those  under  whom  he  claims.  Vpon 
these  questions,  it  Is  not  clear  that  the  evi- 
dence Impnqperly  admitted  and  the  instrac- 
tiona  etroneoosly  refused  and  erroneously 
given  may  not  have  Influenced  the  Jury  to 
the  prejudice  of  the  plaintiff.  Since  It  Is  not 
manifest  that  no  Injury  was  done  the  plain- 
tiff by  such  erroneoas  rulings,  the  verdict 
cannot  be  sustained,  nnder  the  settled  prac- 
tice of  this  court  Bank  v.  Waddlll,  27  Grat 
448-451;  Railway  Co.  t.  Rogers,  76  Va.  443- 
451;  Klncbeloe  v.  Tracewells,  11  Grat  688, 
688.  I  am  of  opinion,  therefore,  that  tbe 
Judgment  of  the  circuit  court  of  Patrick 
coan^  should  be  reversed,  tbe  verdict  set 
aside,  and  a  new  trial  ordered  to  be  had,  in 
accordanca  with  the  views  WEpraesed  In  this 
opinion. 


(91  Vb.  1S2} 
COMMONWEALTH  t.  BEOWN.i 

(Snpmne  Court  of  Appeals  of  Virgrtnla.  March 

21,  1895.) 

Otbtkb  Lav— Tax  on  Bales— Oo?ibtitdtionalitt 
or  Statctb— TiTU  or  Act— Scfuciekct. 

1.  Acts  1801-92,  c.  368,  p.  595,  requires  oys- 
ter-toDff  men  to  make  weekly  returns  of  vm 
amoQDts  of  their  sales,  and  to  pay  a  weekly  tax 
on  sncb  sales  eqnal  to  tiie  rate  collected  by  the 
state  on  other  property,  and  authorizes  them  to 
pay  two  dollars,  and  thereby  be  relieved  ot 
making  snch  returns,  and  imposes  a  fine  for 
failure  to  make  retams  If  the  two  dollars  is  not 
paid.  Bdd,  that  stich  act  does  not  conflict  with 
Const,  art  10,  reqairing  taxation  to  be  equal 
and  uniform,  merely  because  the  value  of  tbe 
property  is  not  ascertained  in  the  same  way  as 
other  property,  and  by  the  same  officers,  nor 
because  the  tax  is  to  be  paid  weekly,  while  oth- 
er taxes  were  paid  yearly,  nor  becanse  a  panaltr 
Is  imposed  for  failnre  to  observe  the  law,  which 
Is  not  imposed  in  other  tax  laws. 

2.  The  tax  reoulred  by  Acts  1891-92,  c.  868, 
p.  095,  to  be  paid  by  oyster-tong  men  on  the 
amoouta  of  their  sales,  is  not  an  Income  tax, 
wltbla  the  meaning  of  Const,  art  10,  1  4,  ex* 
empting  Incomes  under  9600  from  taxation. 

3.  Tbe  act  does  not  violate  Const  art  10, 
S  2,  anthorizing  a  tax  on  the  amonnt  of  sales  of 
oysters  taken  from  the  beds  hj  a  citizen  In  any 
year  at  a  rate  not  greater  than  tiiat  imposed  on 
other  property. 

4.  The  title  of  Acts  1891-82,  c  363,  "An 
act  to  amend  and  re-enact"  certain  scKitionB 
"and  to  repeal"  certain  sections  of  Code,  c  97, 
"in  relation  to  OTstenL  and  to  add  Independent 
sectioos  thereto,  snffieiently  expresses  the  ob- 
ject of  tbe  act  it  not  being  necessary  to  enmner- 
ate  the  varioua  provisions  as  to  registering  oys- 
ter boats,  arranging  oyster  districts,  assigning 
and  renting  oyster  grounds,  and  the  tax  on 
sales  of  oysters. 

6.  If  the  title  of  an  act  is  safKdrat  to  em- 
brace matters  covered  an  act  amendatory 
thereof.  It  Is  immaterial  that  the  titie  of  the  lat- 
ter act  does  not  express  the  purpose  of  the  act 

6.  The  titie  of  an  act  amending  or  rq>ea^ 
Ing  any  part  of  the  Code  need  only  refer  to  the 
proper  chapter  and  section  of  the  Code. 

7.  A  law  merely  continuing  an  old  tax  is 
not  affected  by  Const  art  10,  i  16,  requiring  ev- 
ery law  which  imposes,  continues,  or  revives  a 
tax  to  state  distinctly  the  tax,  and  tiie  object 
to  whidi  it  Is  to  he  applied,  provided  the  act 
whl<3t  orlgtawlly  imposed  the  tax  stated  such  ob- 
ject 

8.  The  titie  of  an  act  "An  act  for  the  pres- 
ervation of  oysters  to  obtain  revenoe  for  tbe 
privilege  of  taking  them  within  the  waters  of 
the  commonwealtn,"  sufficiently  states  ^e  ob- 
ject of  the  tax  Imposed  thereby,  as  required  by 
Const  art  10, 1 1& 

Error  to  circuit  court  Glonoester  county. 

ProBecution  of  Iverson  Brown  for  violat- 
ing tbe  oyster  law.  To  a  Judgment  sustain- 
ing a  danurrer  to  the  indictment  the  own- 
monwealtb  brings  error.  Reversed. 

B.  Taylor  Scott  At^.  Gen.,  for  the  Ctmi- 
monwealtb.  J.  N.  Stubbs  and  W.  O.  L 
Taliaferro,  for  defoidant  in  error. 

RIELT,  J.  Section  S  of  the  act  of  the 
general  assembly  approved  February  25, 
1892,  entitied  "An  act  to  amend  and  re-enact 
sections  2131,  2183.  2134,  2185^  2137,  214S, 

1  Reported  by  P.  &  Kiikpatric^  Bsg^  of  the 
Lynchburg  bar. 
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2151,  21S3.  and  to  r^eal  sections  2141.  2142, 
2143.  2144.  2145,  and  2147  of  cbapter  97  of 
the  Code  of  Virginia  In  relation  to  oystera, 
and  to  add  Independent  sections  thereto** 
(Actn  1891-92,  c.  363,  p.  595),  contains  the 
following  proTtslon:  "The  Inspector  shall  re- 
quire each  tong-man  registered  In  bis  dis- 
trict to  make  to  him,  on  the  Saturday  of 
each  week,  or  within  three  days  thereafter, 
daring  the  lawful  seawn,  a  true  and  accu- 
rate return  of  the  amount  of  sales  made  by 
him  during  the  week  preceding;  and  the  in- 
spector shall  collect  from  said  tong-man  on 
the  aggregate  amount  of  sales  for  that  week 
an  amount  equal  to  the  amount  of  tax  that 
may  be  levied  by  the  state  on  any  other 
species  of  property;  but  if  at  the  time  of 
reglBtering  his  boat,  any  tong-man  shall  pre- 
fer, and  elect  to  pay,  and  pay  to  the  In- 
spector the  sum  of  two  dollars,  the  inspector 
shall  give  him  a  receipt  therefor,  in  which 
be  shall  state  that  the  said  payment  is  a  dis- 
charge of  his  obligation  under  this  section 
for  the  entire  season  for  which  his  boat  Is 
registered,  so  far  as  the  weekly  returns  and 
the  amount  to  be  paid  thereon  Is  concerned. 
*  *  *  If  any  tong-man  shall  fail  to  make 
such  report  as  la  provided  In  this  section,  he 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  be  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  fifty  dollars." 
Xverson  Brown,  the  defoidant  In  error,  who 
was  a  tong-man  of  oysters,  and  bad  not 
elected,  at  the  time  of  registerlog  his  tjoat. 
to  pay  to  the  Inspector  the  sum  of  two  dol- 
lars In  discharge  of  hia  obligation  for  the 
entire  season,  was  indicted  under  the  said 
statute  la  the  county  court  of  Gloucester  on 
the  5th  day  of  October,  1893,  for  falltug 
to  make  the  return  which  was  due  from  him 
to  the  Inspector  on  the  week  ending  Septem- 
ber 16,  1^3,  OF  within  the  three  days  there- 
after, of  the  amount  of  his  sales  of  oysters. 
To  the  indictment  the  defendant  demurred. 
The  court  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant  Upon  a  peti- 
tion by  the  comm<»iwealth  to  the  Judge  of 
the  circuit  court  of  Gloucester  county  for  a 
writ  of  error  to  the  said  Judgment  there  was 
a  pro  forma  r^usal,  In  pursuance  of  an 
agreement  between  the  attorney  for  the  com- 
monwealth and  for  the  defendant,  In  order 
that  the  case  might  be  promptly  brought  be- 
fore this  court  A  writ  of  error  was  tbere- 
npon  granted  by  one  of  the  judges  of  this 
court.  By  an  agreement  in  writing  and  filed 
with  the  record  all  errors  and  ob]ecti(MU  to 
the  indictment  except  as  to  the  validity  of 
the  statute  up<»i  which  it  was  based,  were 
waived  by  the  counsel  for  the  defendant 

The  <xily  question,  then,  for  our  considera- 
tion is  the  constitutionality  of  the  statute 
above  quoted.  It  is  first  assailed  on  the 
ground  that  the  tax  prescribed  Is  not  equal 
and  uniform,  and  that,  therefcare,  the  statute 
is  obnoxious  to  section  1  of  article  10,  of  the 
oonatitntlon.  Ifi  auppcwt  of  this  contention 
quite  A  nnmber  ot  <AdectionB  to  tbe  act  were 


urged.  Sectlcm  1  ot  article  10  of  the  ctrasti- 
tntlon,  prescribes  tbat:  "TaxattoOt  except 
as  herelnaf  t»  provided*  whether  Impoeed  by 
the  state,  county,  «r  cwpomte  bodies,  shall 
be  equal  and  unlfMin,  and  ail  property,  both 
real  and  personal,  shall  be  taxed  In  propor- 
tion to  its  value,  to  be  ascertained  as  pre> 
scribed  by  law.  No  one  species  of  prop- 
erty fnnn  which  a  tax  may  be  collected  shall 
be  taxeQ  higher  than  any  other  spedea  of 
property  of  equal  value."  An  inspection  of 
the  statute  under  consldo'ation  shows  tbat 
the  principle  of  equally  and  onifonnlty  was 
strictly  observed  in  the  Imposition  ot  tiie 
tax.  The  value  (tf  the  oysters  for  taxation 
could  not  well  be  ascertained  or  fixed  In  a 
more  Just  manner  than  is  prescribed  by  tbe 
statute.  It  Is  to  be  ascertained  by  the  ag- 
gregate amount  of  sales  each  week  during 
the  oyster  seaaoo.  It  Is  their  actual  value 
In  market  and  not  merely  their  appiKlaed 
value.  A  more  accurate  mode  ct  aacertate- 
Ing  the  valuation  for  taxation  of  oysters  sub- 
ject to  be  ta»d  could  not  well  be  devised; 
and  the  rate  of  taxation  la  precls^y  tbe  same 
as  is  prescribed  for  other  property.  Tbe 
Inspector  is  to  collect  each  we^  from  a  tosg- 
man  on  the  aggregate  amount  of  his  sales 
for  that  week  an  amount  equal  to  the 
amount  of  tax  that  may  be  levied  }3j  tbe 
state  on  any  other  species  of  ptt^)erty;  no 
more,  no  less.  The  tax  prescrit)ed  Is  exactly 
the  same  as  that  which  Is  levied  ttf  the 
state  on  any  other  species  of  property,  and 
the  valuatitKi  Is  ascertained,  in  the  most  ac- 
curate and  just  manner.  There  la  no  just 
ground  to  complain  of  the  tax  for  Inequality 
or  want  of  uniformity. 

It  is  objected  that  tbe  valuation  for  taxa- 
tion of  oysto^  is  not  ascertained  in  the  same 
way,  or  by  the  same  method,  that  Is  pre- 
scribed for  other  propmy;  that  the  valm- 
tion  of  other  property  Is  assessed  by  officers 
elected  or  appointed  for  the  purpose;  that 
the  tax  on  oysters  Is  to  be  assessed  and 
paid  weekly,  while  all  other  prc^Mrty  Is 
only  assessed  annually,  and  the  tax  paid  an- 
nually; and  that  the  fUlure  of  a  tong-man 
to  make  we^ly  a  return  of  his  sales  to 
the  Inspector  is  made  a  mlsdemeanra*,  and 
subjects  him,  on  conviction,  to  tiie  pay- 
ment of  a  fine,  while  the  awnen  of  other 
property  subject  to  tazati<»i  ore  not  ItaUe 
to  be  puttlBhed  for  a  like  delinquencr.  Nei- 
ther cne  nor  all  of  these  objections  affect  tbe 
equality  w  uniformity  of  the  tax  Imposed  <n 
a  tong-man,  nor  offend  against  section  1  of 
article  10  of  tbe  COTtstltution.  Whether  true 
or  false,  they  do  not  c^Ktrate  to  impose  any 
greater  burden  <m  him  than  Is  borne  by  tbe 
owner  of  any  other  species  of  property  of 
tbe  same  value.  They  do  not  add  one  lota 
to  the  tax  he  has  to  pay.  and  the  statute  Is 
therefore  in  strict  accord  with  both  the  let- 
ter and  spirit  of  the  constitution  in  the  re- 
spect complained  of.  The  constitution  does 
not  prescribe  that  the  valnatlon  of  an  prop- 
erty for  taxation  shall  be  ascertained  in  the 
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8Btm6  way  or  manner.  It  ts  not  even  Im- 
plied. In  the  nature  of  things,  it  eoaia  not 
be  dona  Tbe  many  kinds  or  speclee  of 
i/n^«ty  with  their  diverse  characterlstlcB 
render  It  Impooalbla  The  valnation  Is  to  be 
ascertained  as  prescribed  by  law,— that  Is, 
by  the  legtslatnre,— and  In  as  jnst  a  manner 
as  possible;  and  on  such  valuation  the  same 
rate  of  tax  shall  be  Impeded  as  on  other  prop- 
ertr,  so  that  "no  species  of  property  •  •  « 
shall  be  taxed  higher  than  any  other  species 
of  property  of  equal  ralue."  The  require- 
ment of  equality  and  uniformity  Is  satisfied 
by  such  reguIaUons  as  will  secure  an  equal 
rate  and  a  just  valuation  without  reference 
to  the  method  of  valuation,  and,  In  order  to 
be  uniform,  a  tax  need  not  be  Imposed  and 
assessed  upon  all  property  biy  the  same  agen- 
cy or  officer.  Shenandoah  Val.  R.  Co.  v.  Su- 
pervisors of  Clarke  Co.,  78  Va.  269;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  337,  338, 
6  Sup.  Ct  57;  Central  Iowa  Ry.  Co.  v.  Board 
of  Sup'rs,  67  Iowa,  199,  25  N.  W.  128;  and 
LoulsvUle  &  N.  A.  R.  Go.  v.  State,  25  Ind. 
177.  The  legislature  may  prescribe  any 
method  It  may  deem  best  for  attaining  a 
just  and  fair  valuation  of  any  species  of 
properly,  and  the  court  could  not  declare 
any  such  law  void,  unless  it  manifestly  vio- 
lated the  principles  required  by  the  constltu- 
tlon.  The  fact  that  oysters  are  required  to 
be  assessed,  and  the  tax  to  be  paid  every 
week,  while  other  property  Is  only  assessed 
and  the  tax  paid  once  a  year,  does  not  work 
Ineqnaltty  In  the  amount  of  the  tax  paid. 
The  tong-man  does  not  pay  weekly  on  the 
same  property.  In  the  result  he  only  pays 
on  tbe  aggregate  amount  of  his  sales  during 
the  season  tbe  regular  pro  rata  tax  that  Is 
paid  on  all  otho-  property.  The  Act  that 
he  paya  the  tax  In  weekly  Installments  !&• 
stead  of  one  annual  payment  does  not  In- 
crease the  amount  of  his  tax  one  stiver.  The 
amount  to  be  [>atd  to  the  state  Is  precisely 
the  same,  whether  paid  in  one  single  pay- 
ment ot  in  weekly  Installments. 

It  Is  claimed  that  the  tax  In  question,  be- 
ing assessed  on  the  aggregate  amount  of 
sales  of  oysters.  Is  an  Income  tax,  and  Is, 
therefore,  violative  of  section  4,  art  10,  of 
tbe  constitution,  which  exempts  incomes  un- 
der $600  from  taxation.  It  is  a  sufficient  an- 
swer to  this  objection  to  say  that  the  tax  la 
assessed  on  sales,  and  not  upon  income,  and 
that  the  section  of  the  constitution  referred 
to  has  no  application  to  the  case;  and,  fur- 
thermore, that  the  tax  on  the  "amount  of 
sales  of  oysters"  taken  from  their  natural 
beds  Is  expressly  authorized  by  section  2  of 
the  said  article  of  the  constitution. 

It  is  further  objected  that  because  the  act 
subjects  a  tong-man  to  a  fine  of  not  less 
than  $10  nor  more  than  $50  if  he  fall  to  make 
to  the  Inspector  the  required  weekly  return 
of  sales,  it  discriminates  against  the  tong 
man,  as  no  other  owner  of  property  subject 
to  taxation  is  liable  to  a  flue  for  a  like  de- 
Itnqoency.  If  tbls  were  In  fact  true;  It  would 


not  be  cause  to  declare  the  statute  void  fol* 
inequality  or  want'  of  uniformity  In  the 
tax  Imposed  on  tong-moi  of  oysters.  It  In 
no  wise  adds  to  or  Increases  tbe  tax.  That 
remains  fixed,  and  Is  the  same  that  is  "levied 
by  the  state  on  any  other  species  of  prop- 
erty." If  the  tong  men  respect  the  law  by 
which  the  valuation  of  oysters  for  assessment 
Is  to  be  ascertained,  they  will  never  Incur  tbe 
fine.  A  statute  that  Is  otherwise  valid  ts  not 
rendered  Invalid  by  having  a  penalty  afilxed 
for  Its  violation.  The  wrong  of  the  citizen 
can  never  make  a  valid  law  v(rid.  But  the 
claim  of  discrimination  Is  not  founded  In 
fact  Owners  of  other  property  are  subject 
to  punishment  for  a  like  delinquency.  The 
penalty  prescribed  by  the  statute  In  quesUon 
is  for  falling  to  make  the  return  of  sales  to 
the  Inspector,  who  la  to  assess  the  tax.  Un- 
der the  general  law,  forms  for  lists  of  valua- 
tions are  furnished  by  the  assessor  to  the 
owners  of  personal  property,  which  they  are 
required  to  fill  out  by  listing  their  property 
and  affixing  valuations  thereof,  and  which, 
after  being  verified  by  oath,  are  required  to 
be  returned  to  the  assessor  or  clerk  of  the 
court  within  10  days  thereafter;  and  the  fail- 
ure to  return  the  same  within  the  time  re' 
quired,  and  to  make  oath  to  Its  truth  and 
fairness,  subjects  the  offender  to  a  forfeiture 
of  not  less  than  $30  nor  more  than  $1,000. 
Code  Ya.  fS  491,  491,  497.  Statutes  Imposing 
penalties  for  failure  or  refusal  to  make  such 
returns  or  to  return  such  lists  are  quite  com- 
mon, and  have  been  uniformly  upheld, 
Washington  v.  Com.,  2  Va.  Cas.  258;  Com. 
V.  Byrne,  20  Grat  165;  State  v.  Bell,  1  Phil. 
(N.  O.)  76;  Com.  v.  Cooke,  50  Pa.  St  201; 
City  of  Hartford  v.  Champion.  58  Conn.  268, 
20  Ati.  471;  and  25  Am.  &  Eng.  Enc.  Law, 
206.  Nor  does  the  statute  Infringe  in  the 
least  on  the  provision  of  the  constitution 
which  authorizes  a  tax  to  be  Impelled  on  "the 
amount  of  sales  of  oysters"  taken  from  tbe 
natural  beds  by  any  citizen  "In  any  one  year 
•  •  •  ftt  a  rate  not  exceedhig  the  rate  of 
taxation  imposed  on  any  other  species  of 
property."  Article  10,  |  2.  It  imposes,  as 
has  been  seen,  a  tax  on  the  weekly  sales  of 
oysters  equal  to  the  amount  of  the  tax  that 
may  be  levied  by  the  state  on  any  other 
species  of  property;  but  provides  that  "If  at 
the  time  of  registering  his  boat  any  tong- 
man  shall  prefer  and  elect  to  pay,  and  pay 
to  the  inspector  the  sum  of  two  dollars,  the 
inspector  shall  give  him  a  receipt  th^for  in 
which  he  shall  state  that  the  said  payment 
is  In  discharge  of  his  obligation  under  this 
section  for  the  entire  season  for  which  his 
boat  Is  registered,  so  far  as  the  weekly  re- 
turns and  the  amount  to  be  paid  thereon  Is 
concerned."  It  Is  insisted  that  this  Is  In  sub- 
stance and  effect  a  license  tax,  and  not  a 
property  tax,  and  is  therefore  obnoxious  to 
section  2  of  article  IC  of  the  constitution. 
This  claim  is  not  well  founded.  The  consti- 
tution expressly  authorizes  the  legislature  to 
impose  a  tax  on  the  amount  of  sales  of 
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oytttn  taken  trom  their  natural  beds  by  any 
dtlaen  In  any  one  year,  but  limits  the  tax  to 
the  late  Imposed  upon  any  other  species  of 
property.  The  statute,  pursuing  directly  the 
constitutional  provision,  requires  a  tong-man 
to  make  return  to  the  Inspector  of  the  amount 
of  his  Bales  of  oysters  so  taken,  and  the  In- 
spector to  collect  from  the  tong-man  on  the 
aggregate  amount  of  sales  an  amount  equal 
to  the  amount  of  tax  levied  by  the  state  on 
other  proper^.  Thus  the  tong-man  is  re- 
quired to  pay  on  the  amount  of  his  sales  as 
the  constitution  authorizes,  and  not  other- 
wise; and  only  such  amount  as  is  equal  to 
the  tax  Imposed  by  the  state  on  other  prop- 
erty. The  statute  does  not,  therefore,  offend 
against  the  constitution,  and  It  la  difficult  to 
see  how  It  can  be  so  claimed.  The  provision 
that  If  the  tong-man,  at  the  time  of  register- 
ing his  boat,  shall  prefer  and  elect  to  pay, 
and  pay  the  sum  of  two  dollars,  such  pay- 
ment shall  be  a  discharge  of  his  obligation 
for  the  entire  season  for  the  tax  Imposed  on 
the  amount  of  his  sales,  is  simply  a  privi- 
lege extended  to  him,  which  be  may  either 
accept  or  decline^  He  Is  under  no  compul* 
sion  whatever  to  avail  himself  of  It  He  Is 
without  cause  of  oomplaint  on  this  scwe. 
Nor,  unless  accepted,  does  It  affect  the  tax 
imposed  In  strict  adherence  to  the  constitu- 
tional provision.  We  have  now  disposed  of 
the  many  objections  raised  to  the  constitn- 
tlonallty  of  the  statute  on  the  ground  of  in- 
equality or  want  of  uniformity  In  the  tax 
it  Impose^  and  the  objection  that  it  Is  a 
license,  and  not  a  property  tax.  It  Is,  In  my 
(pinion,  valid  against  such  atta<^. 

It  Is  next  contended  that  It  Is  repugnant  to 
section  15  of  article  6  of  the  constitution, 
which  is  as  follows:  "No  law  shall  embrace 
more  than  one  object,  which  shall  be  express- 
ed In  Its  title;  nor  shall  any  law  be  revived 
or  amended  with  referrace  to  its  title,  but  the 
act  revived,  or  the  section  amended,  shall  be 
re-enacted  and  published  at  length."  The  ti- 
tle of  the  act  was  stated  at  the  beginning  of 
this  <9lDion,  but  tor  convalence  In  exam- 
ining the  obJecti<Mi  made  to  Its  validity  or 
sufficiency  under  the  foregoing  provision  of 
the  constitution,  it  will  be  here  repeated.  It 
Is  entitled:  "An  act  to  amend  and  re-enact 
■ections  21B1,  2133,  2134,  2135,  2137,  2148, 
2151,  2153,  and  to  repeal  sections  2141,  2142, 
2143,  2144,  2145,  and  2147  of  chapter  97  of 
the  Code  of  Virginia,  In  relation  to  oysters, 
and  to  add  Independent  sections  thereto."  It 
Is  claimed  that  the  body  of  the  statute  em- 
braces many  objects,  instead  of  one  object, 
as  required  by  the  constitutional  provision, 
and,  further,  that  these  many  objects  are  not 
expressed  In  the  title;  that  It  both  amoids 
and  repi>a1s  many  sections  of  the  Code,  and 
that  the  Independent  sections  have  various  qb- 
Jects,  such  as  registering  boats  to  be  used  In 
taking  oysters  from  their  natural  beds,  ar- 
ranging oyster  districts,  surveying  oysto^- 
plantlng  groimd,  assigning  and  renting  oyster 
ground,  tax  oo  sales  of  oysters  taken  from 


thdr  natural  beds,  and  other  similar  puM- 
sions;  and  It  la  contended  that  "the  tidfl 
should  have  stated  and  shown  what  subject 
each  section  as  amended  and  re-enacted  had 
reference  to,  what  subject  each  section  re* 
pealed  had  ref^nce  to,  and  that  the  subject- 
matter  In  the  independent  sections  should 
have  beea  clearly  set  forth  In  the  tltle^"  The 
provision  of  the  constitution  is  a  wise  and 
wholesome  one.    Its  purpose  is  apparent  It 
was  to  prevent  the  members  of  the  legislature 
and  the  people  from  being  misled  by  the  title 
of  a  law.    It  was  Intended  to  prevent  the 
use  of  deceptive  titles  as  a  cover  for  vlcloos 
legislation,  to  prevent  the  practice  of  bring- 
log  together  Into  one  blU  for  corrupt  pur- 
poses subjects  diverse  and  dissimilar  In  their 
nature,  and  having  no  necessary  connection 
with  each  other;  and  to  prevent  surprise  or 
fraud  in  legislation  by  means  of  provisions  in 
bills  of  which  the  titles  gave  no  intimation. 
And,  on  the  other  band.  It  was  not  Intended 
to  obstruct  honest  legislation,  or  to  prevent 
the  Incorporation  Into  a  single  act  of  tbe  en- 
tire statutory  law  upon  one  general  subject 
It  was  not  designed  to  embarrass  legialatioD 
by  compelling  the  multiplication  of  laws  by 
the  passage  of  separate  acts  oa  a  single  gen- 
eral subject    Although  the  act  or  statute  au- 
thcrizea  many  things  of  a  diverse  nature  to  be 
done,  the  title  will  be  sufficient  if  the  tldngi 
authorised  may  be  fairly  regarded  as  In  fur- 
therance of  the  object  expressed  In  the  title. 
It  is  therefore  to  be  liberally  construed  and 
treated,  so  as  to  uphold  the  law,  If  pnctl- 
cabla    Oocdey.  Const  LIm.  p.  ITS.    All  that 
Is  required  by  the  constitutional  provision  Is 
that  the  subjects  embraced  In  the  statnte,  but 
not  specified  in  the  title,  are  oongruous,  and 
have  natural  connection  with,  or  are  gomane 
to,  the  subject  expressed  In  the  title.  This 
has  been,  ao  far  as  I  am  aware,  the  conatrac- 
tlon  given  this  provision  of  the  constitutlcn 
by  this  court,  by  the  highest  courts  of  other 
states  whose  constitutl<»is  contain  the  same 
or  a  similar  provision,  and  by  the  suih»m 
court  of  the  United  States.    Pow^l  t.  Su- 
pervisors, 8S  Va.  707,  Mas.  64S;  Leacallett 
V.  Com.,  89  Va.  87S,  17  S.  B.  546;  State  v. 
Town  of  Union,  33  N.  J.  lAw,  850;  Pe<^« 
V.  Briggs,  50  N.  Y.  553;  Johnson  r.  Harrison, 
47  Minn.  578,  60  N.  W.  923;  Falconer  v.  Rob- 
inson, 46  Ala.  347;  Garter  Oa  v.  SInton.  120 
U.  S.  623,  7  Sup.  Ct  650;  Montclalr  r.  Rams- 
deU.  107  n.  8.  155,  2  Sup.  Ot  881;  AcUey 
School  Dlst  V.  Hall,  113  U.  S  142,  B  Snp.  Gt. 
371;  and  Unity  v.  Burrage,  103  U.  S.  457-459. 
It  is  very  plain  that  the  subjects  of  the  vari- 
ous sections  of  the  act  undw  consider&ti<u 
are  not  dissimilar  or  discordant,  but  have 
natural  connection  with  each  othw,  and  re- 
late to  the  general  subject  (oysters)  expressed 
in  the  title.   They  areall  the  means  to  an  end. 
They  are  Instrumentalities  for  the  accom- 
plishment of  the  general  object  of  the  act.  No 
one  Interested  in  the  subject-matter  of  the 
statute  could  be  misled  by  the  titles  or  be  put 
ott  bifl  guard  by  hearing  It  read  by  the  title. 
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Under  the  ]Bst  and  fair  iaterpretatlon  that 
has  been  unifonnly  given  to  the  provision  of 
section  15  of  article  0  of  the  constitution,  the 
title  to  the  act  in  question  Is  sufficient,  and  It 
was  unnecessary  to  set  forth  In  It  the  various 
subjects  of  its  different  sections,  which  would 
have.  Indeed,  made  the  title  what  the  constl- 
tational  provision  never  Intended  to  require, 
an  abstract  of  the  law  or  an  index  of  its  con- 
tents. 

There  is  another  view  which  may  be  urged 
in  support  of  the  sufficiency  of  the  title.  It 
will  be  observed  that  It  is  an  amendatory 
act,  and  not  the  original  act  on  the  subject 
In  such  case.  If  the  title  of  the  original  act 
is  sufficient  to  embrace  the  matters  covered 
by  the  provisions  of  the  act  amend^.tory 
thereof,  It  Is  unnecessary  to  Inquire  whether 
the  title  of  the  amendatory  act  would  of  It- 
self be  sufficient.  If  the  title  of  the  original 
act  is  sufficient  to  embrace  the  matters  con- 
tained in  the  amCTdatory  act,  whether  that 
of  the  amendatory  act  Is  In  Itself  sufficient 
Is  unimportant.  State  v.  Ranson,  73  Mo.  78; 
City  of  St  Louis  V.  Tlefel,  42  Mo.  500;  Bran- 
don V.  State,  16  Ind.  197;  Monford  v.  Unger, 
8  Iowa,  82;  State  v.  Algood,  87  Tenn.  163, 
10  S.  W.  310;  and  Improvement  Co.  v.  Ar- 
nold, 46  Wis.  214,  224,  49  N.  W.  971.  The 
act  in  question  is  amendatory  of  chapter  97 
of  the  Code  of  "Virginia,  on  "Oysters."  This 
chapter  contains  and  embraces  the  statute 
law  on  the  subject  of  oysters  enacted  In  Acts 
1SS3-84,  c.  254,  p.  324,  as  revised  by  the  re- 
visers of  that  Code;  and  the  section  under 
which  the  defendant  In  error  was  Indicted 
was  In  substance  contained  in  section  8  of 
said  act  and  was  incorporated  in  the  Code 
as  section  2142.  That  section  of  the  Code  Is 
repealed  by  Acts  1891-92,  c.  363,  p.  5^,  and 
section  5  enacted  In  Its  place  as  an  Inde- 
pendent section.  We  have  already  set  forth 
the  said  section  at  length.  Is  It  germane  to 
the  subject  expressed  In  the  title  of  the  act 
of  1883-84  referred  to?  Would  it  have  been 
legitimately  covered  by  Its  title?  The  title 
was  as  follows:  "An  act  for  the  preserva- 
tion of  oysters  and  to  obtain  revenue  for  the 
privilege  of  taking  them  within  the  waters 
of  the  commonwealth."  These  questions 
can  only  be  answered  In  the  affirmative. 
Section  2142  of  the  Code,  taken  from  the 
original  act  of  1883-84,  and  Incorporated  Into 
the  Code  by  the  revisers,  and  the  independ- 
ent section  under  discussion,  numbered  5,  of 
the  act  of  1891-02.  relate  directly  and  ex- 
pressly to  the  object  expressed  In  the  title 
of  the  original  act  This  cannot  be  question- 
ed. And,  being  folly  covered  by  It  the  title 
of  the  amendatory  act  of  1891-92  Is  a  suffi- 
cient compliance  with  the  constltatlonal  re- 
qulr«neiit.  It  may,  howevor,  be  said  that 
the  act  in  qnestltm  did  not  purport  to  amend 
the  original  act  of  1883-84,  but  to  am«id  and 
re-«aaot  and  repeal  various  secUons  of  chap- 
ter 97  of  the  Code  of  Virginia,  and  add  other 
sectlcms  to  it  This  ia  true,  and  it  is  also 
true  that  the  revisers  of  the  Code  (1837)  In- 


corporated into  It  the  provisions  of  the  act 
of  1883-84,  and  that  the  sections  so  amend- 
ed and  re-enacted  and  those  repealed  were 
mainly  taken  by  the  revisers  from  the  said 
act  But  the  fact  that  the  act  purpoits  to 
amend  the  Code  instead  of  the  original  act 
so  far  from  invalidating  it  is  an  additional 
reason  why  It  is  not  obnoxious  to  the  consti- 
tution In  respect  to  the  matter  of  its  title. 
The  laws  contained  in  the  present  Code  were 
enacted  before,  and  the  great  body  of  them 
very  long  before,  they  were  incorporated  in- 
to It  They  were  taken  from  previous  codes 
and  compIlatloDB  of  the  Oeneral  Laws,  and 
from  statutes  iiasaed  subsequent  to  such 
codes  and  compilations.  It  is  to  be  pre- 
sumed that  they  were  constitutionally  en- 
acted, as  well  as  to  the  title  as  In  other  re- 
spects. They  were  collated,  revised,  and  di- 
gested under  appropriate  titles  and  chapters, 
and  divided  into  sections  in  pursuance  of  an 
act  of  the  legislature,  and  then  passed  by  It 
as  one  act  under  a  proper  title  with  the  ob- 
ject of  the  act  therein  duly  expressed:  "An 
act  to  revise,  arrange  and  consolidate  Into  a 
code  of  the  General  Statutes  of  the  common- 
wealth, approved  May  16,  1887,"  in  strict 
compliance  with  the  constitution.  It  was  not 
to  amendments  of  General  Statutes  thus 
consolidated  Into  a  code  that  section  16  of 
article  5  of  the  constitution  was  intended  to 
apply,  but  it  was  aimed  at  the  separate  acts 
in  their  original  enactment  when  the  oppor- 
tunity existed  for  the  evils  and  the  mischief 
to  be  done,  which  the  constitutional  provi- 
sion was  designed  to  prevent  or  defeat.  It 
Is  not  necessary,  therefore,  to  do  more,  if  so 
much,  in  amending  and  re-enactlug  or  repeal- 
ing any  part  of  the  Code  or  adding  thereto, 
than  refer  to  the  proper  chapter  and  section 
thereof  to  be  amended  or  repealed  or  added 
to,  and  adopt  and  express  In  the  title  of  the 
amendatory  act  the  number  and  subject  of 
such  chapter.  If  the  provision  of  such  amend- 
ment by  re-enactment  or  by  additional  sec- 
tion or  sections  is  germane  to  the  subject  of 
the  chapter.  Association  v.  Newman,  60  Md. 
62;  Lankford  v.  Commissioners,  73  Md.  105, 
20  Atl.  1017,  and  22  Atl.  412;  Heath  v.  John- 
son, 36  W,  Va.  782,  15  S.  B.  960;  Dogge  v. 
State,  17  Neb.  140,  22  N.  W.  348;  State  v. 
Berka,  20  Neb.  375,  80  N.  W.  267;  People  v. 
Howard,  73  Mich.  10,  40  N.  W.  789;  and 
People  V.  Parvln  {Cal.)  14  Pac.  783.  The 
chapter  of  the  Code,  whose  sections  are  af- 
fected by  the  act  In  quesUou  Is  numbered 
97,  and  "Oysters"  is  expressed  to  be  its  sub- 
ject. The  act  whose  constitutionality  Is 
questioned  refers  in  Its  title  to  that  chapter 
by  number,  and  uses  its  title;  and,  as  I  have 
previously  shown,  the  proristons  of  all  the 
sections  of  the  act  relate  directly  and  ex- 
pressly to  the  subject  "Oysters."  It  Is  not 
therefore,  In  c<mflict  with  the  constitution. 

The  constitution  of  Maryland  contains  a 
Bhnllar  provlaion  to  that  of  our  own,  and  the 
court  of  appeals  of  that  state  has  held  that 
In  amending  its  code  of  laws,  which  is  dl< 
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Tided  Into  articles.  It  Is  sufficient  to  refer 
to  the  number  of  the  axttcle.  The  subject 
of  Its  nlnety-flfth  article  Is  "Usury,"  under 
which  Is  contained  the  whole  legislation  of 
the  state  regulating  the  rate  of  Interest,  de- 
claring the  penalties  and  forfeitures  for  usu- 
ry, and  prescribing  the  manner  in  which 
such  forfeitures  shall  be  enforced.  The  leg- 
islature of  Maryland  passed  an  act  amend- 
ing the  said  article,  under  the  title:  "An  act 
to  amend  article  ninety-five  of  the  Code  of 
Public  General  Laws  by  adding  an  addition- 
al section  thereto."  Laws  1876,  p.  GOl.  In 
Association  t.  Newman,  supra,  the  act  was 
assailed  as  repugnant  to  the  constitution, 
but  the  court  held  that  the  title  of  the  act 
complied  with  the  constltutiouai  proTlslon 
requiring  the  subject  of  an  act  of  assembly 
to  be  described  in  its  title;  and  added  that 
"it  was  not  necessary  to  state  in  the  title 
that  the  section  to  be  added  to  the  Code  re- 
lated to  the  subject  of  usury.  The  refer- 
ence to  the  particular  article  In  the  Code, 
which  relates  only  to  the  subject  of  usury, 
clearly  indicated  the  subject  of  the  law." 
The  act  that  was  drawn  In  question  In 
Heath  t.  Johnson,  supra,  was  entitled  "An 
act  to  amend  'An  act  to  amend  and  re-enact 
section  58  of  chapter  45  of  the  Code  of  West 
Virginia.' "  It  was  objected  to  on  account 
of  the  Insufficiency  of  its  title,  but  the  court 
held  otherwise,  and  said:  "Tlie  provision  cit- 
ed seems  to  refer  rather  to  original  acts  than 
to  those  which  are  only  amendatory;  but, 
supposing  it  to  apply  to  the  latter,  when  the 
amendment  in  its  title  points  not  only  to  the 
chapter  which  Is  to  be  amended,  but  to  the 
very  section,  it  seems  to  us  to  amount  to  a 
sufficient  expression  of  the  object  of  the  law 
to  prevent  any  of  the  evils  which  the  con- 
stitutional proyision  was  intended  to  reme- 
dy." The  title  of  the  act  which  was  ques- 
tioned in  People  v.  Howard,  supra,  read  aa 
follows:  "An  act  to  amend  chapter  153  of 
the  Revised  Statutes  of  1S4G,  being  chapter 
180  of  the  Compiled  Laws,  entitled  'of  of- 
fences against  the  lives  and  property  of  lu- 
dlviduals.'  "  Laws  18G7,  p.  153.  The  amend- 
ment consisted  In  adding  to  the  clmpter  a 
new  section.  In  Its  opinion  the  court  said: 
"It  is  claimed  that  the  object  of  the  act* 
which  was  to  create  a  new  felony,  Is  not  ex- 
pressed In  the  title;  that  an  amendment 
means  a  change  or  alteration  in  something 
already  existing,  and  does  not  mean  creation, 
or  the  bringing  in  of  substantially  new  mat- 
ter; and  that  the  precise  purpose  of  the  act 
should  have  been  clearly  stated  In  the  title. 
•  •  •  Acts  entitled  'Acts  to  amend  a 
named  act'  are  not  obnoxious  to  the  consti- 
tution. If  the  amendment  comes  faii-Iy  with- 
in the  scope  of  the  title  of  the  orifiinal  act. 
Nor  would  the  amendment  of  a  compiler's 
section,  if  the  subject-matter  of  the  section 
was  expressed  in  the  title.  But  It  Is  said 
that  the  chaptei-s  and  sections  of  the  Com- 
piled Laws  have  no  titles,  the  titles  being 
placed  there  by  the  compilers,  and  not  by 


the  legislature.  •  •  •  When  the  chapters 
are  referred  to,  and  they  are  identical  In  s^t- 
tlons,  and  the  title  as  used  by  the  compiler 
is  substantially  stated,  and  an  amendment  Is 
proposed  to  such  chapter,  the  public  are  no- 
tified that  a  change  is  proposed  In  the  Ian 
relating  to  the  class  of  offenses  treated  of  In 
such  chapters,  and  that  amendments  may 
always  be  made  by  adding  a  new  section,  as 
an  act  la  amended  by  adding  a  new  sec* 
tlon." 

It  Is  further  contended  that  the  act  Is  un- 
constitutional because  it  imposes  a  tax  with- 
out stating  the  tax,  or  the  object  of  it,  and  is 
therefore  repugnant  to  section  16  of  article 
10  of  the  constitution,  which  provides  that 
"every  law  which  Imposes,  continues,  or  re- 
vives a  tax,  shall  distinctly  state  the  tax 
and  the  object  to  which  It  Is  to  be  applied, 
and  It  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object."  So  far 
as  I  am  aware,  this  particular  provision  of 
the  constitution  has  not  heretofore  been  re- 
viewed by  this  court  It  was  not  In  any 
constitution  of  the  state  prior  to  1S09.  It 
appears  there  for  the  first  time.  It  Is  true 
that  the  act  contains  a  tax.  Is  it  distinctly 
stated?  It  Is  prescribed  to  be  "an  amount 
equal  to  the  amount  of  tax  that  may  be  lev- 
ied by  the  state  on  any  other  species  of 
property."  It  is  made  exactly  the  same  as 
that  which  Is  Imposed  on  other  property. 
Tong  men  are  required  to  pay  the  same  tax 
on  the  fair  value  of  the  oysters  taken  and 
sold  by  them  that  Is  paid  by  others  on  other 
property  of  the  same  value.  The  tax  is  ac- 
curately prescribed.  It  Is  not  open  to  mis- 
take or  doubt.  It  is,  in  the  sense  of  the 
constitution,  distinctly  stated.  The  act 
specifically  and  definitely  fixes  the  amount 
of  the  tax,  and  in  this  respect  complies  with 
the  letter  and  purpose  of  the  constltutiouai 
provision. 

Next,  aa  to  the  object  of  the  tax.  It  is 
claimed  that  this  is  new  legislation,  and  nut 
an  amendment  of  a  former  law,  but  the  en- 
actment of  a  new  section,  and  that,  there- 
fore. It  Imposes  a  tax.  But  this  is  a  mis- 
take. It  does  not  impose  a  new  tax.  It 
simply  continues  a  tax  already  existing  and 
in  force  when  the  act  was  passed.  The  very 
act  which  prescrilws  the  tax  repeals  a  sec- 
tltm  of  the  Ck)de  taken  from  the  act  of  1SS3- 
84  (chapter  254,  8  8),  which  fixed  the  same 
tax.  It  is  simply  the  substitution  by  tbe 
same  act  of  another  section  for  the  original 
section,  both  containing  the  same  tax.  Tbe 
act.  therefore.  Instead  of  Imposing  a  tax. 
simply  continues  it.  We  have  already  seen, 
in  discussing  the  objection  to  the  title  of  tbe 
act,  that  where  an  act  Is  amendatory  of  an 
original  act,  and  the  title  of  the  original  act 
Is  sufficient  to  cover  the  matter  of  the 
amendment,  it  is  sufficient,  and  the  title  cf 
the  amendatory  act  becomes  unimportant. 
For  the  same  reason,  where  an  amendatory 
act  merely  ccoitlnues  a  tax  without  stating 
the  object  to  which  It  la  to  be  applied.  It 
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win  be  ft  complifuice  irtth  the  constitutional 
provision  if  the  original  act  wbtcb  imposed 
the  tax  states  the  object  to  which  It  was  to 
be  applied.  Under  the  constitntlon,  the  title 
Is  a  necessary  part  ol  every  statnte.  The 
tax  which  the  act  in  question  continues  waa 
Imposed  by  the  act  of  1883-84.  We  have 
only  to  refer  to  that  act  to  find  a  saUsfactory 
answer  to  the  constitutional  objection  now 
urged.  It  Is  entitled  "An  act  for  the  preser- 
vatlonof  oysters  and  to  obtain  rerenne  forthe 
privilege  of  taking  them  within  the  waters  of 
the  commonwealth."  The  object  of  the  tax 
Is  concisely  but  expressly  stated.  It  is  "to 
obtain  revenue."  What  is  "revenue"?  It  la 
the  lnc(»ue  which  a  state  collects  and  re- 
ceives into  its  treasury,  and  Is  appropriated 
for  the  payment  of  its  expenses.  The  ob- 
ject of  the  act,  then,  was  to  raise  money  for 
the  support  of  the  government  of  the  state. 
It  Is  concisely  defined  by  the  words  to  "raise 
revenue,"  but  by  that  phrase  the  object  of 
the  tax  is  as  popularly  understood,  as  if  It 
had  been  dedared  In  the  title  or  body  of 
the  act  that  the  object  waa  to  raise  money 
toe  the  current  expenses  of  the  government 
While  the  act  of  1891-82  does  not  purport  to 
amend  the  act  of  1883-84,  bat  the  Code,  yet 
It  is  that  act  as  put  into  the  Code  which  is 
In  reality  amended.  It  cannot  be  necessary, 
in  an  amendment  which  continues  a  tax  con- 
tained In  the  original  act  without  changiug 
the  object  of  the  tax,  to  repeat  the  object. 
The  statement  of  It  in  the  original  act  Is 
sufficient  It  appears  from  section  2135  of 
chapter  97  of  the  Code,  where  the  act  of 
1883-84  was  incorporated  Into  It,  that  each 
Inspector  of  oysters  Is  required  to  pay  all 
taxes  on  sales  of  oysters,  together  with  all 
fees  and  fines  collected  by  him,  "into  the 
public  treasury,  to  the  credit  of  the  oyster 
fund."  This  section,  as  amended  and  re- 
enacted  by  the  act  of  1891-92,  uses  the  same 
language.  The  "oyster  fund"  here  referred 
to  is  merely  an  account  that  shows  upon 
the  credit  side  the  amount  of  taxes,  rents, 
fees,  and  fines  derived  from  oysters,  and  up- 
on the  debit  side  the  expenses  Incurred  In 
sustaining  the  means  furnished  by  law  for 
tbelr  presraratlon  and  obtaining  reveuue 
from  them.  It  is  simply  kept  for  the  Infor- 
mation of  the  executive  of  the  state,  the  gen- 
eral assembly,  and  the  public,  in  order  that 
it  may  be  conveniently  seen  whether  oys- 
ters are  a  source  of  revenue  to  the  state, 
and,  If  80,  to  what  extent  It  has  no  refer- 
ence to  the  object  of  the  tax,  and  In  no  wise 
alters  or  affects  its  object  as  expressed  In  the 
title  of  the  act  of  1883-84,  or  diverts  the 
moneys  received  under  the  tax  from  the  pay- 
ment of  the  ordinary  and  current  expenses  of 
the  state.  The  tax  Is  distinctly  stated  In  the 
act  And  there  can  be  no  misunderstand- 
ing or  doubt  as  to  the  object  to  which  it  is  to 
bt  applied.  The  lAw  la  Talld. 


The  constltutlott  of  New  York  contains  the 
same  provision  In  the  aame  identical  words. 
It  has  been  construed  more  than  once  by  the 
courts  of  that  state,  and  liberally  interpreted. 
It  came  before  the  supreme  court  of  New 
York  In  People  v.  Supervisors  of  Orange  Co., 
27  Barb.  575,  where  the  act  prescribed  that 
the  money  raised  sboold  be  "paid  into  the 
treasury  of  the  state,  to  the  credit  of  the 
general  fund,"  It  was  objected  that  this  was 
not  a  sufficient  statement  of  the  object  to 
which  the  tax  was  to  be  applied,  as  required 
by  the  constitution,  but  the  court  held  other- 
wise, and  declared  the  act  valid.  An  appeal 
was  taken  to  the  court  of  appeals  of  New 
York,  which  affirmed  the  judgment  of  the 
supreme  court  Id..  17  N.  Y.  235.  It  was 
again  before  the  supi-eme  court  of  New  York 
In  the  case  of  People  v.  National  Fire  Ins. 
Co.,  27  Hun,  188,  where  the  act  specified  that 
the  taxes  "shall  be  applicable  to  the  payment 
of  the  ordinary  and  current  expenses  of  the 
state."  It  was  held  that  this  sufficiently 
stated  the  object  of  the  tax.  These  decisions 
show  that  under  a  reasonable  and  fair  inter- 
pretation of  this  provision  of  the  constitution 
It  Is  sufficient  to  indicate  generally  the  pur^ 
pose  to  which  the  tax  is  to  be  applied;  other- 
wise It  would  be  necessary,  after  having 
stated  the  tax,  and  the  fund  to  which,  when 
collected  and  paid  Into  the  treasury,  it  is  to 
be  credited,  to  go  further,  and  specify  the 
pa*sons  to  whom,  and  the  purposes  for  which, 
it  should  be  disbursed.  It  was  well  said  by 
the  court  In  one  of  the  cases  cited  above  that 
If  this  were  necessary,  "every  tax  bill  would 
then  be  an  approprlat3on  bill  also,"— a  re- 
quirement that  would  be  of  Infinite  embar- 
rassment to  the  government  and  practically 
deprive  the  legislature  of  all  power  to  raise 
money  by  taxation.  Every  law  enacted  by 
the  legislature  Is  presumed  to  be  In  conformi- 
ty with  the  constitution,  until  the  contrary 
Is  shown,  and  It  devolves  on  him  who  al- 
leges Its  Invalidity  to  show  It  It  Is  a  grave 
responsibility  for  a  court  or  Judge  to  pro- 
nounce a  solemn  and  deliberate  act  of  the 
sovereign  lawmaking  power  unconstltutionat 
and  void.  It  should  never  be  done  in  a 
doubtful  case,  and  especially  where  no  great 
principle  of  liberty  or  the  security  of  prop- 
erty "enshrined  In  the  constitution  of  the 
United  States  and  repeated  In  that  of  the 
state"  is  involved,  but  only  some  rule  of  I^- 
Islatlve  action.  When  it  is  done,  the  conflict 
between  the  constitution  and  the  law  must 
be  clear  and  palpable.  To  doubt  is  to  affirm 
the  validity  of  the  law.  The  statute,  which 
has  been  assailed  on  so  many  constitutional 
grounds,  is.  at  least  not  to  my  mind.  In  plain 
and  palpable  conflict  with  the  constitutloiL 
The  result  Is  that  the  Judgment  of  the  counter 
court  of  Gloucester  county  must  be  reversed 
and  annulled,  and  the  demurrer  to  the 
dlctment  overmled. 
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NICHOLAS  T.  COMMONWBALTH.i 
(Supreme  Court  of  Appeals  of  Yirgiaia.  March 

21, 1895.) 

PaOBECDTIOS  PGR  UuRbUH — EtIDBNOB — NsW  TeI- 
AL— TBKUa  OF  COUKT— JOttlBlHCTlOS — PkB- 
SDMFTIONB  ON  APPEAU 

1.  The  fact  that  one  term  of  court  passed 
without  an  order  In  b  criminal  case  doe*  not 
show  a  denial  of  the  right  of  accused  to  a 

apeetly  trial. 

2.  Thongh  Code,  i  3016,  provides  for  month- 
ly terms  of  the  county  court,  aa  sections  S049 
and  3122  contemplate  the  omission  of  a  regular 
term,  the  supreme  court  will  not  presume  that 
a  term  was  held  In  a  certain  month,  so  as  to 
exclude  the  record,  as  being  Incomplete,  it  being 
silent  as  to  such  term. 

3.  The  circuit  court,  after  acquiring  juris- 
diction to  try  defendant,  by  his  election  to  be 
tried  thereby,  cannot  remand  the  case  to  the 
county  court,  even  on  the  priion^s  motion. 

4.  On  a  prosecution  of  one  for  drowning 
persons  by  boring  holes  in  a  boat,  evidence 
that  defendant  posseased  an  anger  of  the  size 
of  the  holes  in  the  boat  is  admissible. 

6.  The  state  may  show  that  a  prisoner,  at 
times  and  places  other  than  thoiie  charged  in 
the  indictment,  attempted  to  kill  deceased. 

6.  The  state  may  show  that  defendant  stat- 
ed to  relatives  of  deceased  that  the  latter  had 
heart  disease,  and  was  liable  to  die  at  any  time. 

7.  Death  by  criminal  violence  having  been 
proven  by  direct  evidence,  or  proof  of  death  be- 
Ing  so  strong  as  to  produce  moral  certainty, 
the  criminal  agency  may  be  established  by  dr- 
cumetaatial  evidence. 

8.  When  affidavits  are  filed  to  secure  a 
new  trial  on  account  of  afteinliscovered  evi- 
dence, the  state  may  file  counter  affidavits  in 
opposition. 

9.  To  secure  a  new  trial  for  after-discovered 
evidence  the  evidence  must  be  discovered  after 
the  trial,  and  be  such  that  it  could  not  have 
been  discovered  before  by  reasonable  diligence. 

10.  The  after-discovered  evidence  must  be 
materia],  and  such  as  ought  to  produce  the  op- 
posite results,  on  the  merits. 

11.  Defendant,  who  lived  with  deceased  and 
hia  wife,  anggested  to  deceased  and  another, 
who  were  unable  to  swim,  a  trip  across  a  river, 
to  take  a  bee  tree.  Th^  crossed  the  river  to 
the  bee  tree,  but  did  not  take  it,  and  on  Hieir 
return,  while  the  other  two  were  sitting  vrith 
their  backs  to  defendant,  the  boat  filled  with 
water,  and  they  were  drowned.  The  boat,  on 
being  afterwards  found,  contained  three  holes, 
frMfaly  boted,  under  defendant's  seat,  which 
answered  in  size  to  an  auger  owned  by  defend- 
ant Defendant  consented  to  assist  In  the  in- 
vestigation of  the  drowning  only  when  threat- 
ened with  arrest,  and  bis  conduct  after  ^e 
drowning  was  very  suspicious.  Some  time  be- 
fore the  drowning  he  had  purchased  strychnine, 
and  deceased  had  exhibited  signs  of  being  poi- 
soned after  drinking  with  him,  and  defendant 
had  remarked  several  times  that  deceased  had 
heart  failure,  and  would  die  suddenly.  Defend- 
ant was  criminally  intimate  with  the  wife  of 
deceased  both  before  and  after  tlte  latter's 
death.  Held,  that  a  verdict  of  raunler  in  the 
first  degree  was  justified. 

Elrror  to  circuit  court,  Henrico  county. 
Philip  N.  Nicholas  was  oonvlcted  of  mur- 
der, and  brings  error.  Affirmed. 

D.  G.  Richardson  and  Smith  &  Moncure, 
for  plaintiff  m  error.  R.  Taylor  Scott  Atty. 
Oea>..  C.  Bj  Sands,  and  Geo.  D.  Carter,  for  the 
Commonwealth, 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
I^nchourg  bar. 


HARRISON,  3.  Phinp  N.  Nicholas  was 
Indicted  In  the  county  court  of  Henrico  on  the 
24th  day  of  December,  1802,  chained  with 
the  murder  of  James  Mills  and  William  Jud- 
son  Wllkerson.  He  elected  to  be  tried  In  the 
circuit  court  of  Henrico  county,  and,  after  a 
protracted  trial  In  that  court,  was,  on  the  11th 
day  of  October,  1893,  found  yullty  of  murder 
in  the  first  degree,  and  on  the  21st  day  of  De- 
cember, 1893,  was  sentenced  to  be  hong. 
From  this  judgment  of  the  circuit  court  he 
obtained  a  writ  of  error  to  this  court  The 
numerous  exceptions  taken  to  the  ruling  of 
the  circuit  court  are  so  Imperfectly  arranged 
and  numbered  In  the  record  that  It  will  be 
necessary  to  dlnvgard  tbla  lack  of  order.  In 
considering  the  Tarions  aueotlraia  now  to  be 
disposed  of. 

1.  Tliere  Is  an  exception  to  the  action  of  the 
circuit  court  In  refusing  to  reject  the  record 
of  the  county  court,  upon  the  ground  that  said 
record  was  Incomplete.  It  appears  that  while 
the  case  was  pending  In  the  county  court,  and 
before  the  prisoner  had  elected  to  be  tried  In 
the  circuit  court.  It  was  continued,  on  motion 
of  the  commonwealth,  until  the  next  term  of 
the  county  court,  and  fixed  for  trial  on  the 
20tb  day  of  February.  1893.  The  record  la 
silent  as  to  what.  If  anything,  was  done  at 
the  February  term,  1898.  So  far  as  appears, 
the  next  action  in  the  case  was  at  the  March 
term,  1893,  when  the  priaoner  was  anaigned, 
and  elected  to  be  tried  in  the  circuit  co>ort 
It  is  insisted  that  the  prisoner  was  entitled 
to  a  speedy  trial,  and  that  the  record  should 
show  on  whose  motion  the  case  was  continued 
at  the  February  term,  1893,— whether  the 
continuance  was  for  good  cause,  or  upon  the 
motion  of  the  commonwealth,— «o  that  the  ap- 
pellate court  could  ascertain  whether  tbe  pris- 
oner had  been  denied  his  right  to  a  speedy 
triaL  In  tbe  first  place,  this  allegation  Is 
wholly  immaterial,  under  the  circumstances 
disclosed  In  this  reoQrd.  The  statute  guaran- 
ties to  the  accused  a  speedy  trial  by  providing 
for  their  discharge  if  four  terms  of  a  county 
court  elapse  without  a  trial,  unless  the  record 
shows  the  ease  to  have  been  oontinaed  for 
some  one  of  the  enumerated  reasons  tberebi 
set  forth,  but  the  fact  that  one  term  has 
passed  without  an  u-der  in  the  ease  is  not  a 
denial  of  the  right  of  tbe  accused  to  a  effeeij 
trial.  Section  4047  of  tbe  Code,  as  amended 
by  Acts  1893-94,  p.  464.  This  exception  may 
be  disposed  of  upon  thia  further  gronnd: 
There  is  no  moition  in  the  record  t3i^  any 
county  court  was  held  for  Henrico  oounir  in 
February.  1893.  Section  80i6  of  the  Code 
provides  that  there  shall  be  monthly  terms  ol 
the  county  court;,  but  sections  3049  and  3122 
of  the  Code  cont^plate  that  a  regular  term 
of  a  court  may  not  be  held  at  all,  and  sectltm 
3123  provides  that  when  the  court  fails  to  alt 
on  any  day,  appointed  for  lt>  or  to  which  It 
may  have  adjourned,  there  aball  be  no  dlacon- 
tlttuance,  and  that  all  matters  ready  for'  the 
court  to  act  upon,  if  it  had  been  held,  on  any 
such  day,  shall  be  In  the  same  condition,  and 
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bave  tbe  same  effect,  as  If  continued  to  the 
next  court  in  course.  It  not  appearing  that 
a  court  was  held  for  the  county  of  Henrico  in 
February,  1893,  It  may  be  that  for  good  and 
sufficient  reasons,  contemplated  by  law,  no 
February  term  of  said  court  was  held,  and 
under  section  8123,  quoted  above,  the  pris- 
oner's case  stood  continued  until  the  next  reg- 
ular term,  wWch  was  in  March.  The  pris- 
oner suffered  no  loss  of  right  to  a  speedy  trial 
by  reason  of  the  court  not  holding  a  February 
term.  There  was  therefore  no  error  in  the 
refusal  of  the  circuit  court  to  reject  tbe  record 
on  the  ground  that  It  was  incomplete.  In  be- 
ing silent  as  to  tbe  February  term,  1893. 

2.  SeTcral  bills  of  exception  raise  in  dif- 
ferent forms  the  same  question,— as  to  tbe 
lawfulness  of  the  county  court's  action  at  Its 
June  term,  1893.  The  prisoner  harlng  elect- 
ed to  be  tried  in  tbe  circuit  court,  his  case 
was  called  for  hearing  at  tbe  May  term,  1893, 
when  he  moved  tbe  court  to  remand  his  case 
to  the  county  court  because  the  transcript 
of  the  record  sent  to  the  circuit  court  did  not 
contain  tbe  writ  of  venire  facias  which  is- 
sued for  tbe  grand  jurors  who  found  the  In- 
dictment, nor  the  sherifTs  return  thereon, 
the  prisoner  desiring  to  inspect  said  papers 
and  to  more  to  quasb  tbe  same.  This  mo- 
tion the  circuit  court  sustained,  and  ordered 
that  tbe  case  be  remanded  to  the  county 
court,  and  that  the  prisoner  be  remanded  to 
Jail,  and  taken  before  the  county  court  At 
tbe  June  term,  1893,  tbe  prisoner  was  taken 
before  the  county  court,  and  on  motion  of 
the  commonwealth's  attorney  an  order  was 
entered  directing  tbe  venire  facias  summon- 
ing tbe  grand  Jury,  and  the  sheriff's  return 
thereon,  to  be  copied,  and  certified  to  the 
circuit  court,  and  remanding  the  prisoner 
back  to  that  court  It  Is  this  action  of  tbe 
county  court  that  Is  complained  of  In  the  ex- 
ceptions under  consideration.  When  the 
case  was  called  for  trial,  on  October  5,  1893, 
the  prisoner  moved  the  court  to  quash  this 
record  of  the  county  court,  contending  that 
after  he  had  elected  to  be  tried  In  tbe  circuit 
court  the  county  court  could  make  no  order 
In  the  case;  that.  If  it  could,  it  might  alto- 
gether change  the  record,  and  deprive  the 
prisoner  of  his  rights.  The  court  properly 
overruled  the  motion.  Tbe  circuit  court, 
baving  acquired  Jnrtsdlctlon  to  try  tbe  pris- 
oner, bad  no  power  to  remand  tbe  case  to 
the  county  court  for  any  purpose,— not  even 
on  tbe  motion  of  tbe  prisoner  himself,  as 
was  the  case  here;  and  Its  order  remanding 
said  prisoner  was  a  nullity,  and  the  prisoner 
was  never,  after  his  election  to  be  tried  In 
the  circuit  court.  In  point  of  law,  out  of  that 
court  If  tbe  county  court  had  failed  to  cer- 
tify any  part  ot  the  record,  tbe  duty  of  tbe 
circuit  court  was  to  have  the  record  certi- 
fied up  as  the  law  directed.  Howell  r.  Oom., 
86  Ta.  817,  11  S.  B.  238. 

3.  There  is  an  exception  to  the  action  of 
tbe  circuit  court  In  overruUi^r  petitioner's 


motion  to  quasb  the  venire  facias  issued  for 
summoning  the  grand  Jury  by  which  the  In- 
dictment against  him  was  found,  and  the  re- 
tnm  thereon.  No  ground  bag  been  assigned 
In  tbe  petition  or  at  bar  in  support  of  this 
motion,  and,  none  appearing  to  the  court,  it 
was  properly  overruled. 

4.  An  exception  is  taken  to  the  action  of 
the  court  in  refusing  to  quash  the  Indict- 
ment against  the  prisoner,  and  overruling 
petitioner's  demurrer  to  same.  This  excep- 
tion is  without  merit  No  sufficient  reason 
toeing  suggested  why  the  motion  should  pre- 
vail, and  the  court  perceiving  no  error  in  the 
form  of  the  Indictment,  tiie  motion  was 
properly  overruled. 

6.  Exception  Is  taken  to  the  action  of  the 
circuit  court  in  refusing  to  quash  the  venire 
facias  under  which  the  Jury  was  summoned 
for  the  trial  of  the  prisoner,  and  the  return 
thereon.  It  is  Insisted  that  the  judge  of 
tbe  circuit  court  should  have  made  up  and 
fumlsbed  the  list  of  jurors  for  tbe  trial  of 
the  prisoner.  It  appears  from  the  record 
that  the  venire  facias  was  Issued  by  the  clerk 
of  the  circuit  court  of.  Henrico  county,  and 
directed  to  tiie  sheriff  of  that  county,  com- 
manding him  to  summon  before  tiie  circuit 
court  of  Henrico  county,  on  the  2d  day  of 
October,  18^  <belng  the  first  day  of  the  tall 
term  of  that  court),  20  persons  of  said  coun- 
ty, to  be  taJKn  from  a  list  to  be  famfsbed 
said  Bh«1ff  by  the  court  of  said  county, 
"who  reidde  remote  from  the  place  whnre  tbe 
felony  is  charged  to  have  been  committed, 
of  wUch  Philip  N.  Nicholas  Is  accused,  and 
who  are  qualified  In  other  respects  to  serve 
as  Jurors,  to  recognize  on  tbelr  oaths  wheth- 
er the  said  PbUlp  N.  Nicholas  be  guilty  ot 
tbe  felony  aforesaid  or  not,  and  have  tben 
and  there  the  names  of  said  persoxuB  and  this 
writ"  The  names  of  the  20  persons  sum- 
moned are  attached  to  tbe  writ,  and  the  fol* 
lowing  return  of  the  sheriff  indorsed  there- 
on: "By  i^rtne  of  the  forcing  writ,  I  sum- 
moned tbe  above-named  persons  from  a  list 
furnished  me  by  the  Judge  of  the  county 
court  of  Henrico  county."  Comparing  this 
writ  with  tiie  law  regulating  the  summon- 
ing  of  a  Jury  for  the  trial  of  a  case  ot  fel- 
ony, and  it  is  hard  to  conceive  of  tbe  law 
being  more  literally  compiled  wltb.  Sections 
401G  and  4018  of  the  Code  of  1887  provide 
that  the  clerk  of  any  court  In  whtcb  the 
trial  of  a  case  of  felony  Is  to  be  had  shall, 
as  soon  as  may  be,  Issue  a  venire  tedas  di- 
rected to  the  officer,  requiring  him  to  sum- 
mon 20  Jnrors  for  such  trial,  from  a  list  to 
be  furnished  him  by  the  court  of  such  coun- 
ty, or  corporation,  or  the  Judge  thereof,  re- 
siding remote  from  the  place,  ete.  Language 
could  hardly  be  plainer  that  the  circuit  court, 
as  In  the  ease  before  ns.  Is  to  Issue  Its  venlrv 
facias,  directed  to  the  officer  of  said  court, 
wbo  Is  to  summon  20  persons  fnmi  a  list  to 
be  furnished  him  by  the  county  court  or  tbe 
Judge  thereof.  This  Is  exactly  what  was 
done,  and  tiiere  was  no  error  In  the  court's 
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refOBal  to  qnasta  tbe  writ  and  the  return 
thereon. 

6.  This  exception  Is  to  the  action  of  the 
court  In  admitting  evidence  showing  the  pos- 
session by  the  accused  of  an  auger  corre- 
sponding In  size  to  the  holes  In  the  boat. 
The  prisoner  Is  charged  with  having  mur- 
dered James  Mills  and  William  J.  Wilkerson 
by  drowning  them  in  James  river  while 
crossing  In  a  boat  which  Is  afterwards  found 
to  have  three  holes  bored  In  It,  which,  ac- 
cording to  the  prisoner's  own  admission, 
caused  the  water  to  fill  the  boat,  and  there- 
by drown  the  deceased.  The  object  of  the 
evidence  was  to  connect  the  accused  with 
the  crime  by  showing  that  he  was  the  own- 
er of  an  augar  corresponding  In  size  to  the 
holes  In  the  boat.  It  Is  always  pertinent  to 
show,  as  one  dement  connecting  an  accused 
person  with  the  crime  charged,  that  he  pos- 
sessed the  tools  and  Instruments  by  which 
the  crime  bad  been  committed,  and  the  court 
properly  admitted  the  testimony. 

7.  This  exception  Is  to  the  action  of  the 
court  In  admitting  the  evidence  showing 
that  the  prls<mer  had  bought  Btrycbnlne,  and 
turned  It  over  to  the  wife  of  James  Mills,— 
one  of  the  drowned  men.— requesting  her  to 
administer  it  to  her  husband  in  milk  or  cof- 
fee, explaining  that  one  grain  would  kill  a 
man,  and  that  about  this  time  James  Mills 
had  three  or  four  Tl<d«it  attacks  of  slcknesB 
suggesting  poiBonlng  1^  stiychnlne,  and  that 
at  least  two  of  these  attadu  w^  immedi- 
ately acta  Mills  had  been  ^ven  some  dose  or 
mixture  by  the  prisons.  The  testimony  es- 
tablished the  fact  that  criminal  relations  ex- 
isted between  the  wife  ot  James  Mills  and 
tbe  prisoner,  and  the  object  of  tbe  evidence 
objected  to  was  to  show  that  the  prisoner 
had  on  recent  occasions,  previous  to  tbe 
drowning,  attempted  to  take  the  life  of 
James  MilU.  While  it  is  true  that  the  state, 
for  the  purpose  of  showing  that  the  defmd- 
ant  would  be  likely  to  commit  the  crime 
charged,  cannot  prove  that  he  committed 
other  like  crimes  against  another  person.  It 
l8  nevertheless  oHtnpetent  to  show  that  tbe 
accused  made  previous  attempts  on  the  life 
of  the  same  powm.  It  shows  animus  and 
Intent  It  rebuts  the  theory  of  accident. 
Prerioos  threats  are  undoubtedly  admissible. 
Then,  certainly,  previous  attempts  upon  the 
life  of  deceased  by  the  accused  are  more 
l>ertinent  to  show  his  animus  and  intent 
"In  cases  of  hcnnlcide  it  has  always  been 
competent  to  show  the  conduct  and  the  feel- 
ings of  the  prisons  towards  his  victim,  and 
proof  that  he  bad  made  previous  threats  or 
attempts  to  kill  his  victim  has  always  been 
received."  People  v.  Jones.  90  N.  Y.  667.  2 
N.  E.  49,  dting  3  Russ.  Crimes  (9th  Ed.)  28S; 
Rose.  Gr.  Ev.  (7th  Ed.)  18;  Wbart  Hom.  (2d 
Ed.)  f  693;  2  Colby.  Or.  Law,  193.  Evi- 
dence of  such  facts  is  received,  not  because 
snch  facts  give  rise  to  a  preeomptltm  of  law 
of  guilt  but  because  from  tliem.  In  connec- 
tion with  other  circumstances,  guilt  maybe  in- 


ferred. IGreenLEv. latter  clause,  S53,  note  h. 
"On  the  trial  of  an  indictment  for  murda*. 
former  grudges  and  antecedent  menaces  are 
admitted  to  be  given  In  evidence  as  proof  of 
the  prisoner's  malice  against  tbe  deceased." 
3  Russ.  Crimes  <9tb  Ed.)  2S8.  In  the  Case  of 
Harris  (decided  by  the  supreme  court  of  New 
York  in  1893),  the  court,  In  sustaining  tbe 
admission  of  evidence  of  prior  acts,  said,  "If 
the  depraved  acts  offered  to  be  shown  evi- 
dence or  throw  light  upon  motive,  they  be- 
come admissible."  13H  N.  Y.  449,  33  X.  E. 
65.  The  previous  threats  and  attempts  to 
take  the  life  of  James  Mills  were  evidence 
tending  to  show  that  the  accused  tiad  long 
delib^ated  npon  the  subject;  that  he  had 
conceived  the  purpose  of  taking  the  life  of 
deceased  before  the  day  It  was  taken,— and 
they  were  competent  evidence  both  upon  the 
auestlon  of  deliberation  and  premeditation. 

8.  This  exception  is  to  the  action  of  the 
trial  court  in  admitting  evidence  gtring  to 
show  that  shortly  before  the  drowning,  and 
about  the  time  of  the  attempts  at  poisoning, 
the  prisoner  stated  to  three  or  four  different 
persons  In  the  neighborhood,  and  among  tbe 
friends  and  relatives  of  Mills,  that  "Mills 
had  heart  disease,  and  was  liable  to  die  at 
any  time."  Such  evidence  as  this  Is  always 
admissible,  under  the  circumstances  attend- 
ing Its  introduction  into  this  case.  Wharton. 
In  his  work  on  Criminal  Evidence,  says.  In 
connection  with  such  evidence  as  this  "may 
be  noticed  false  representations  as  to  tbe 
state  of  another  person's  health,  with  the  In- 
tention of  preparing  the  relatives  for  the 
event  of  sudden  death,  and  to  diminish  the 
surprise  and  alarm  which  attend  its  occur- 
rence. It  may  also  be  noticed  that  parsons 
contemplating  secret  assassination  are  apt, 
as  part  of  their  scheme,  to  throw  out  dark 
hints,  spread  rumors,  and  ntter  prophecies 
relative  to  tbe  Impending  fate  of  thdr  in- 
tended victim."  WhartCr.Ev.(9thEd.)|754. 

It  Is  contended  by  counsel  for  prisoner 
that  oil  the  evidence  considered  nndtf-  the 
last  three  exceptions,  if  admissible  at  any 
time,  was  not  admissible  until  the  corpus 
delicti  had  be«i  clearly  proven;  that  the 
commonwealth,  to  establish  the  corpus  de- 
licti, should  prove,  not  only  that  the  parties 
allied  to  have  been  murdered  were  dead, 
bnt  that  such  death  was  caused  by  the  crim- 
inal agency  ot  another.  If  the  contentlQn 
of  counsel  was  sound,  there  could  be  no  con- 
viction npon  circumstantial  evidence.  Where 
the  criminal  agency  of  the  accused  Is  to  be 
establl^ed  by  circumstantial  evidence.  It 
can  only  be  d<Hie  by  proving  the  drcum- 
stances.  In  every  criminal  prosecution 
there  are  two  fundamental  and  eesmtlal 
facts  to  be  established:  First,  that  the  par- 
ty alleged  to  have  been  murdered  Is  dead: 
and,  second,  that  the  death  was  brought 
about  by  the  criminal  agency  of  another. 
The  corpus  delicti  Is  a  material  fiict  to  be 
established  in  every  crimbial  prosecntlon. 
In  Smith's  Case,  21  Qrat  800.  this  court 
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says:  "Tba  material  fact  In  every  criminal 
prosecution  Is  the  corpus  delicti.  Proof  of 
the  charge,  In  criminal  cases,  inrolyes  the 
proof  of  two  distinct  propositions:  First, 
that  the  act  itself  was  done;  and,  secondly, 
that  It  was  dcme  by  the  person  charged.  In 
m order  the  corpus  delicti  has  two  compo- 
nents,—death  as  the  result,  and  the  criminal 
agency  of  another  as  the  means.  It  is  only 
when  the  first  (that  is,  death  by  criminal 
violence)  has  been  proved,  either  by  direct 
evidence  of  witnesses  who  have  seen  and 
identified  the  body,  or  when  proof  of  the 
death  is  so  strong  and  intense  as  to  produce 
the  full  assurance  of  moral  certainty,  that 
the  other  (the  criminal  agency)  can  be  estab- 
lished by  circumstantial  evidence."  See, 
also.  Dean's  Case,  32  Orat.  912.  In  3  Greenl. 
Ev.  i  30,  the  author  says,  "The  death  and 
the  Identity  of  the  body  being  established. 
It  Is  necessary,  in  the  next  place,  to  prove 
that  the  deceased  came  to  his  death  by  the 
unlawful  act  of  another  person."  Applying 
these  principles  to  the  case  under  crfosldera- 
tion,  we  perceive  no  error  In  the  Introduction 
of  the  evidence  objected  to  by  the  prisoner. 
The  death  and  identity  of  the  persons  al- 
leged to  have  been  murdered  were  fully 
proven;  that  they  came  to  their  death  by 
drowning  was  shown  by  abundant  expert 
testimony;  and.  In  the  language  of  the  learn- 
ed author  Just  quoted.  It  was  necessary,  in 
the  next  place,  to  prove  that  the  deceased 
came  to  their  death  by  the  unlawful  act  of 
another  pOTson.  And  this  the  commonwealth 
was  proceeding  to  do,  by  the  Introdnction  of 
the  evidence  objected  to. 

9.  Exception  is  taken  to  the  evld^ice  of  Mrs. 
Mills  as  to  a  "fuss"  between  her  husband, 
James  Mills,  and  the  prisoner,  on  the  ground 
that  such  evidence  was  hearsay,  and  there- 
fore inadmissible.  This  was  a  trifling  matter 
about  a  half  day's  work,  and  could  not  have 
been  a  material  consideration  In  the  case, 
and  the  evidence  of  Mrs.  Mills  on  this  point 
shows  that  she  did  hear  whatever  "fuss" 
there  was.  The  only  hearsay  part  of  the 
remark  was  the  witness'  saying,  "Mr.  Mills 
told  me,  when  he  came  out  of  the  room,  that 
they  had  compromised  the  matter."  It  was 
important  for  the  prisoner  to  show  that  the 
trouble  had  been  settled  between  them,  and 
therefore  the  remark  of  Mrs.  Mills  that  her 
husband  said  it  had  been  compromised  could 
not,  in  any  possible  sense,  be  prejudicial  to 
the  accused. 

10.  Exception  is  taken  to  the  action  of  the 
court  in  refusing  to  give  the  instructions  ask- 
ed for  by  the  prisoner,  and  in  giving  others 
in  lieu  thereof.  It  is  unnecessary  to  com- 
ment upon  the  merits  or  demerits  of  the 
11  instructions  asked  for  by  the  prisoner,  for 
the  reason  that  the  instructions  given  by  the 
court  clearly  and  fairly  lay  down  the  law 
applicable  to  the  case;  they  completely  cover 
every  point  proper  to  be  guarded,  and  literal- 
ly expound  the  law  as  to  every  phase  of  the 
prlaoner'8  rigtata. 


11.  Exception  is  takML  to  tbe  action  of  tlw 
court  in  overruling  the  prisoner's  motion 
In  ari-est  of  Judgment  upon  affidavits  Intro- 
duced to  show  a  failure  of  territorial  Juris- 
diction, it  being  contended  that  the  point 
In  the  river  where  the  drowning  occurred 
was  in  Goochland,  and  not  in  Henrico,  coun- 
ty. The  evidence  is  conclusive  that  the 
drowning  occurred  in  Henrico  connty,  and 
this  motion  was  properly  overruled. 

12.  Exception  Is  taken  to  the  action  of  the 
court  in  overruling  the  prisoner's  motion  in 
arrest  of  Judgment  on  the  ground  of  after-<lls- 
covered  evidence,  which  motion  was  support- 
ed by  affidavits,  and  for  receiving  and  consld- 
ralng  counter  affidavits  filed  by  the  common- 
wealth at  the  time  appellant  filed  his  affida- 
vits. Motions  for  new  trials  are  governed 
by  the  same  rules  In  criminal  as  in  civil  cases. 
Grayson  v.  Com.,  6  Grat  712.  The  applica- 
tion  for  a  new  trial  is  addressed  to  the  sound 
discretion  of  the  court,  and  based  upon  the 
ground  that  there  has  not  been  a  fair  trial 
upon  the  merits.  I  can  see  no  good  reason 
why  counter  affidavits  cannot  be  filed  for  the 
purpose  of  showing  that  the  alleged  ground 
for  a  new  trial  has  no  existence.  Counter 
affidavits  may  properly  be  received  in  oppoiri- 
tion  to  a  motion  for  a  new  trial  on  the  ground 
of  newly-dlscovCTe^  evidence.  Pinch  v. 
Green,  16  Minn.  355  (GU.  315).  The  evidence 
of  J.  T.  Lewis  shows  that  on  the  10th  of  Sep- 
tember, 1892,  he  acdd  the  prison^  strychnine; 
that  the  prisoner  objected  to  giving  his  name 
and  having  it  entered  on  the  books  as  re- 
quired by  law,  but  that  he  required  him  to  do 
so;  that  witness  made  the  memorandum  in 
the  book,  in  his  own  handwriting,  as  follows: 
"Price,  20  cts.;  name  of  poison,  strychnine; 
quantity,  one-  drachm;  for  what  purpose,  to 
kill  rats  and  dogs;  age,  45;  color,  white; 
name  of  purchaser,  P.  N.  Nicholas;  residence, 
Sal>ot  Island,  Goochland  Co.;  by  whom  dis- 
pensed, J.  T.  Lewis."  Now,  the  after-discov- 
ered evidence,  upon  which  the  court  is  asked 
to  give  a  new  trial.  Is  the  affidavit  of  Walter 
P.  Phtlllps,  a  former  clerk  in  this  drug  store, 
who  at  the  time  of  tlie  affidavit  lived  in  Rad- 
ford, Va.,  to  the  effect  that  Lewis  did  not 
sell  the  poison,  as  the  memorandum  shows, 
but  that  he  (Phillips)  sold  it,  and  that  Nicho- 
las afterwards  returned  it.  Messrs.  D.  O. 
Richardson  and  H.  M.  Smith,  counsel  for 
prisoner,  file  a  Joint  affidavit  that  after  they 
learned  of  this  evidence  they  made  diligent 
efTort  to  find  W.  P.  Phillips,  but  were  unable 
to  do  so  before  the  trial.  The  prisoner  files 
the  affidavit  of  the  Jailer,  which  shows  that 
the  prisoner  told  him,  a  month  or  two  after 
he  was  put  in  Jail,  that  they  were  after  him 
about  that  poison,  and  said  he  had  taken  it 
back.  This  affidavit  also  says  the  prisoner 
told  him  at  that  time  that  he  had  bought  the 
poison  from  J.  T.  Lewis,  which  is  one  of  the 
points  in  dispute  between  Lewis  and  PhUlips. 
Prom  this  affidavit  it  would  appear  that  the 
prisoner  knew  for  eight  months  before  the 
trial  that  the  commonwealth  would  introdnce 
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tlie  evtffence  about  his  pnrchaw  of  this  pol- 
aoa.  Lewis  flies  a  counter  affidavit  Id  which 
he  says,  "There  can  be  no  mistake  about  my 
having  sold  the  poison  to  P.  N.  Nicholas,  or 
about  the  fact  that  It  was  never  returned  to 
my  store  after  it  was  taken  away  by  hira." 
The  circumstances  controlling  the  granting  of 
new  trials  upon  the  ground  of  after-dlscoTer- 
ed  evidence  have  been  so  often  laid  down  by 
this  court  that  It  would  seem  to  be  useless  to 
repeat  them  here.  They  are  familiar  to  the 
profession,  and  may  be  summed  up  thus:  (1) 
The  evidence  must  have  been  discovered  since 
the  trial;  (2)  It  must  be  evidence  that  could 
not  have  been  discovered  before  the  trial  by 
the  exercise  of  reasonable  diligence;  (3)  it 
must  be  material  in  Its  object,  and  such  as 
ought,  on  another  trial,  to  produce  an  op- 
poslte  result,  on  the  merits;  (4)  it  must  not 
be  merdy  cumulative,  corroborative,  or  collat- 
eraL  4  Minor,  Inst  pt.  1,  pp.  758,  759;  6t 
John's  Bx'rs  v.  Alderson,  32  Grat.  140.  143; 
Wymie  v.  Newman's  Adm'r,  75  Va.  817; 
Whltehurst  v.  Com.,  79  Va.  550,  etc.  Apply- 
ing these  well-settled  axioms  to  ttiis  case,  and 
it  appears  that  the  evidence  was  known  to 
both  the  prisoner  and  his  counsel  brfore  the 
trial.  Without  for  a  moment  doubting  that 
learned  coimsel  used  what  they  considered 
reasonable  diligence  to  ^nd  W.  F.  Fhillii«, 
who  lived  In  Radford,  still  It  was  not  such 
diligence  as  the  law  requires.  And,  further, 
they  could  have  moved  the  court  for  a  con- 
tinuance of  this  case,  In  order  ttiat  they  might 
have  additional  time  in  which  to  try  and 
find  the  witness,  but  they  did  not  do  this. 
The  newly-discovered  evidence  mufft  be  mate- 
rial in  Its  object,  and  such  as  ought,  on  an- 
other trial,  to  produce  an  opposite  result,  on 
the  merits.  Would  the  new  evidence,  as  dis- 
closed by  these  affidavits,  avail  to  produce 
an  opposite  result,  on  the  merits?  I  think  not. 
The  most  that  it  does  is  to  raise  a  question  of 
veracity  between  the  druggist  I^wls.  and 
his  clerk,  Phillips,  as  to  whether  the  poison 
was  returned,  as  alleged,  with  the  great  pre- 
ponderance of  evidence  In  favor  of  the  accu- 
racy of  the  testimony  of  I^ewls.  But.  sup- 
pose the  jury  should  believe  that  the  poison 
was  returned.  Would  that  necessarily,  ot 
even  probably,  affect  the  result?  Does  not 
the  important  and  material  point  establish- 
ed by  this  evidence,  in  any  event,  remain, 
namely,  that  the  prisoner  had  this  poison,  or 
some  other,  at  the  house  of  the  deceased, 
MlHa,  and  that  he  produced  It,  and  explained 
to  Mrs.  Ann  A.  Mills,  wife  of  deceased,  that 
a  grain  of  It.  in  milk  or  coffee,  would  kill  any 
man,  and  asked  her  to  give  it  to  her  husband? 
This  shows  his  purpose  or  desire  to  destroy 
the  deceased,  and  It  Is  a  matter  of  very  little 
consequence  whether  the  poison  was  returned 
afterwards  or  not  The  evidence  offered  as 
newly  discovered  is  not  admissible  upon  any 
of  the  grounds  regulating  the  granting  of  new 
trials,  and  there  was  no  error  In  the  circuit 
court's  refusal  to  grant  a  new  trial  upon  the 
ground  of  aftet^discoTered  evidence; 


13.  Bxc^ti<Hi  la  taSam  to  the  action  of  tbe 
circuit  court  In  refusing  to  set  aside  tbe  ver- 
dict of  the  Jury,  as  contrary  to  the  law  and 
the  evidence.  A  new  trial  asked  on  the 
ground  that  the  verdict  Is  contrary  to  the 
evid»ice  ought  to  be  granted  only  in  a  case 
of  plain  deviation  from  right  and  justice. 
And  this  court  will  >><:c  ■.L^lde  a  verdict  on 
such  a  motion,  only  In  a  case  where  the  Jury 
have  plainly  decided  against  the  evidence,  or 
without  evidence.  Blosser  v.  Harshbarger,  21 
Grat  214,  and  cases  cited.  See,  also,  section 
3484  of  the  Code,  as  amended.  Guided  by 
this  rule,  I  will  briefly  review  the  evldoioa 
upon  which  the  verdict  is  founded: 

On  tbe  8th  day  of  December,  1892,  Philip 
Norman  Nicholas,  the  plaintiff  in  error,  one 
James  Mills,  and  his  wife,  Ann  A.  Mills,  and 
their  three  small  children,  were  living  In  the 
upper  part  of  Henrico  county,  on  a  farm 
known  as  the  "Wickham  Place,"  about  one 
mile  from  James  ilver.  Nicholas  was  the 
renter  of  this  farm,  and  cultivated  it  on 
shares.  He  was  himself,  however,  chiefly 
engdged  as  a  trapper,  having  a  number  of 
traps  set  along  both  sides  of  the  river.  He 
employed  James  Mills,  with  whom  he  lived, 
and  one  William  Judson  Wllkerson,  as  sub- 
tenants, to  do  the  farm  woi^,  for  a  portion 
of  his  share  of  the  crops.  Wllkerson  lived 
with  an  aged  mother  in  a  small  house  rery 
near  to  Mills'  house,— near  enough  to  see 
into  the  windows  of  one  house  from  the  other. 
Philip  N.  Nicholas,  the  prisoner,  vras  an  un- 
married man,  and  lived  In  a  room  of  thtt 
house  occupied  by  James  Mills  and  his  f^- 
Ily.  The  evidence  shows  that  on  the  night 
before  the  drowning,  the  prisoner,  Jamea 
Mllla,  and  William  J.  Wllkerson  were  togetti- 
er  at  the  house  of  Mrs.  Wilkers<m,  the  tat- 
ter's mother,  and  there  arranged  and  deter- 
mined upon  a  trip  across  the  rlvev  tbe  nert 
morning,  to  take  a  bee  tree.  This  expedi- 
tion was  suggested,  planned,  and  carried  out 
by  the  prisoner.  Wllkerson  was  very  un- 
willing to  go.  and  finally  consented  at  tbe 
suggestion  of  hla  mother,  who  said  ttiat.  as 
Mr.  Nicholas  seemed  so  anxious  for  blm  to 
go,  he  had  better  do  so.  Mills  was  unwilling 
to  go  unless  Wllkerson  went  Wllkerson  said 
he  would  rather  plow  than  go.  The  pris- 
oner replied,  "If  yon  will  go,  yon  shall  not 
lose  anything."  In  the  course  ot  conversu- 
tlon  which  resulted  In  this  expedition  being 
agreed  upon,  both  Mills  and  Vvllkerson  stat- 
ed. In  the  pres«ice  of  Nicholas,  that  they 
could  not  swim,  and  were  very  much  afraid 
of  water;  that  they  did  not  like  water  more 
than  knee-deep.  The  fact  that  th^  could 
not  swim  was  generally  known  to  their 
frienda  It  is  further  shown  that  it  was  the 
habit  of  Nicholas  to  go  every  morning,  eariy, 
to  the  river,  to  examine  his  traps.  And  It 
appears  from  the  evidence  that  on  the  mom* 
ing  of  the  day  tbe  drowning  occurred  be 
went  to  the  river  about  daylight  and  re- 
turned about  breakfast  time,  and,  when  ques- 
tioned about  It,  8^d:  "I  did  not  go  to  my 
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trax»  this  momlng.  I  Was  sick."  He  after- 
wards told  Mrs.  wnkerson  be  did  not  catch 
anything.  Everything  being  In  readloess  to 
carry  oat  the  plan  for  the  day,  these  three 
men  started  from  home  abont  0  o'clodE  In  the 
morning,  equipped  with  everything  necessary 
for  talcing  the  bee  tree;  having  with  them  2 
backets  hcdding  2%  to  3  gallons  each  for  the 
honey.  2  axes,  1  hatchet,  and  a  piece  of 
netting  to  protect  the  person  from  the  bees. 
The  boat  used  belonged  to  one  Jos.  Bruin, 
and  im  their  way  to  the  river  an  uncle  of  the 
owner  was  asked  If  they  might  use  the  boat, 
and  was  told  they  could  get  the  key  which 
unlocked  the  boat  from  Its  fastening  to  the 
bank,  from  Bruin,  the  owner.  The  prisoner 
replied  that  he  bad  a  key  of  hla  own,  and 
had  often  used  It  before  without  permission. 
It  appears  that  they  landed  on  the  Chester- 
field side  of  the  river,  at  a  point  one  mile 
and  a  half  from  where  any  one  lived,  and 
proceeded  to  the  bee  tree,  which  was  one 
mile  from  the  point  of  landing.  Investiga- 
tion showed  that  there  were  no  tracks  about 
the  point  of  landing  but  those  of  the  three 
men  going  from  and  returning  to  the  boat. 
It  further  appears  from  the  statement  of  the 
prisoner  that  after  reaching  the  tree  they 
concluded  not  to  cut  It,  because  It  was  a 
large  tree,  near  the  main  road,  and  might 
get  them  Into  trouble,  and  for  the  further 
reason  that  the  hole  was  small,  and  it  might 
not  have  any  honey  In  it  anyhow.  The  tree 
was  afterwards  cut  by  order  of  the  magis- 
trate, and  found  to  be  fall  of  honey.  It  fur- 
ther appears  that  the  boat  was  a  small  one, 
about  10  feet  long,  and  about  2^  feet  wide, 
and  that  both  in  going  over  and  returning 
the  prisoner  sat  In  the  extreme  rear  of  the 
boat,  with  his  face  to  the  front,  and  that 
Wilkerson  and  Mills  Bat  In  front  of  him,  with 
their  faces  to  the  front  and  their  backs  to  the 
accused.  This  position  of  the  parties  the 
prisoner  admitted  very  reluctantly,  when 
questioned  about  It  When  returning,  and 
about  50  yards  from  the  Henrico  shore,  the 
boat  suddenly  filled  with  water,  and  Mills 
and  Wilkerson  were  drowned,  and  the  pris- 
oner swam  to  shore.  The  next  day  the  mag- 
istrate of  the  district  was  notified  of  the  oc- 
currence, and  an  lnvestlgatl(m  was  set  on 
foot.  The  boat  was  gotten  out  of  the  water, 
and  it  was  found  tfaat  Immediately  nndo-  the 
seat  where  Nicholas  sat  there  were  three 
holes,  freshly  bored  with  an  inch  and  a  half 
auger.  The  evidence  of  the  owner  of  the 
boat  shows  that  on  Tuesday  evening,  the  6th 
of  December,  he  used  his  boat,  and  it  was 
sound.  It  was  taken  by  Nicholas  for  this 
fatal  trip  Thursday  momlng,  the  8th  of  De- 
cember. Further  investigation  discovered 
fresh  pine  shavings  corresponding  to  size  of 
the  boles  and  to  the  wood  the  boat  was  made 
of,  which  had  been  thrown  Into  the  water, 
but  had  drifted  upon  the  shore  near  the  point 
where  the  boat  bad  stood  fastened  to  the 
Henrico  side.  There  were  also  found  corn- 
cobs which  had  been  cut  to  exactly  fit  the 
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h(^es  In  the  boat  which  had  also  drifted  to 
the  same  point  It  was  shown  that  the  pris- 
oner bad  In  his  possession  an  ai^r  Just  the 
size  of  the  holes.  This  the  prisoner  at  first 
denied,  but  afterwards  said  it  must  be  about 
the  place  somewhere.  Diligent  search  was 
made  for  this  auger,  but  It  was  never  found. 

When  the  magistrate  went,  the  next  day 
after  the  drowning,  to  get  the  prisoner  to  as- 
sist In  making  these  Investigations,  and  to 
show  exactly  where  the  men  were  drowned, 
he  declined  to  go;  saying  that  his  head,  eyes, 
and  ears  were  full  of  water,  and  that  he  was 
feeling  badly.  The  magistrate  returned  a 
seccmd  time.  The  prisoner  again  declined 
to  go,  making  the  same  statement  as  before 
about  his  eyes,  ears,  and  nose  being  full  of 
water;  but,  when  told  that  he  would  be  ar- 
rested if  be  did  not  go,  he  yielded.  The  pris- 
ons stated,  when  returning  from  the  Ches- 
terfield side,  that  the  holes  burst  into  the 
boat  and  it  commenced  filling  with  water 
rapidly;  that  he  urged  the  men  to  remain  in 
the  boat  and  bail  out  the  water  with  the 
buckets,  and  he  would  take  them  safely  to 
shore;  that  notwithstanding  this  they  Jump- 
ed out  and  the  last  he  saw  of  them  they 
were  swimming  very  strong.  He  also  told 
Mrs.  Wilkerson  that  the  last  he  saw  of  her 
son  he  was  swimming  finely.  At  another 
time  he  said  he  did  not  know  whether  they 
were  swimming  or  not  He  told  Officer  Hall, 
who  arrested  him  nearly  three  days  after- 
wards, that  when  he  found  the  water  was 
coming  Into  the  boat  he  hollooed  to  the  men 
to  Jump  out— that  the  boat  was  sinking.  It 
appears  from  the  prisoner's  statement  that 
when  be  swam  to  the  shore  he  climbed  out 
with  great  dltDculty,  and  lay  upon  the  bank. 
In  an  exhausted  condition,  for  some  time.  It 
further  appears  that  he  went  home,  to  Mills* 
house,  by  a  circuitous  route,  avoiding  ac- 
quaintances and  neighbors  to  whom  he  might 
have  at  once  communicated  the  shocking  oc- 
currence to  which  he  had  just  been  an  eye- 
witness. When  be  was  200  yards  from  the 
house,  and  before  he  was  near  enough  for 
any  one  to  tell  his  condition  or  to  see  tliat 
he  was  wet,  he  was  seen  by  Mrs.  Mills,  the 
wife  of  the  drowned  James  Mills,  who  com- 
menced, In  a  most  excited  way,  screaming 
and  wringing  her  hands,  saying:  "Jimmy 
[meaning  her  husband]  Is  drowned.  Is  drown- 
ed! Tender  comes  Mr.  Nicholas."  The  pris- 
oner went  immediately  Into  Mrs.  Mills' 
bouse,  and,  according  to  the  testimony,  was 
wringing  wet  and  stood  for  16  minutes  with- 
out saying  a  wmrd,  and,  when  he  spc^e,  said 
to  Mrs.  Mills,  "They  are  drowned."  Mrs. 
Wilkerson,  alarmed  as  to  the  fate  of  her  son. 
sent  messages  seven  times  to  the  prisoner: 
begging  him  to  come  to  her  room,  that  she 
might  ask  about  Judson.  Mrs.  Wilkerson 
was  an  aged  cripple,  and  could  not  get  about. 
The  prisoner,  after  the  lapse  of  two  hours 
and  a  half,  went  to  Mrs.  Wilkerson.  She 
said,  "Pray  tell  me  where  my  boy  Is."  He  re* 
piled,  fl  will  as  soon  am  I  con  speafc."  Ana 
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after  a  great  deal  of  waiting,  hesftadng,  ex- 
cess of  emotion,  and  unnatural  weeping,  he 
said:  "I  am  afraid  ^our  dear  boy  fs  gone. 
The  laEt  I  saw  of  falm.  he  was  swimming 
finely,  about  thirty  yards  from  the  bank." 
She  asked  him  to  telegraph  her  fri^ds  in 
Richmond.  He  Said  It  was  not  worth  while. 
"He  will  not  be  seen  tor  seven  or  eight  days, 
and  to-morrow,  if  you  are  anxious,  I  will 
write."  The  dead  bodies  of  Mills  and  Wil- 
kerson  were  taken  from  the  river  December 
15th.  On  the  night  of  December  10,  1892. 
about  1  o'clock,  the  prisoner  was  arrested 
by  Office  Kail  and  Tomlinson,  of  Rich- 
mond, accompanied  by  Mr.  Rugg,  the  magis- 
trate. Tbey  found  the  prisoner  In  Mrs. 
Mills'  room.  He  showed  no  surprise,  seemed 
to  be  expecting  to  be  arrested,  asked  no  ques- 
tion, and  Immediately  commenced  putting  on 
his  clothes.  He  asked  Mrs.  Mills  for  h[s 
money.  She  felt  under  her  bedclothes,  got 
the  pocketbook  out,  and  banded  It  to  him. 
Officer  Hall  says  that,  whenever  he  would 
ask  the  prisoner  a  question,  be  would  reply 
that  he  bad  lost  his  recollection  since  he  got 
into  the  water;  that  he  had  been  crazy  near- 
ly ever  since,  and  his  memory  was  all  gone, 
from  getting  water  Into  his  mouth  and  ears. 
.  The  evidence  fully  establishes  the  fact  that 
the  prisoner  had  been  guilty  of  criminal  re- 
lations with  Mrs.  Mills  for  12  months  prior 
to  the  drowning,  and  most  probably  for  a 
much  longer  time;  that  be  had,  on  several 
occasions,  proposed  to  Mrs.  Mills  to  leave 
her  husband  and  live  with  blm;  that  he  told 
Mrs.  Wilkerson  that  Jim  Mills  was  bard  to 
get  along  with,  and  he  thought  he  would  get 
rid  of  bim.  He  also  told  this  witness  that 
he  had  a  difficulty  with  Mills  about  his  wife, 
and  said  Mills  was  superstitious.  It  is  fur- 
ther proved  that,  on  the  night  Immediately 
following  the  day  of  the  drowning,  the  pris- 
oner again  told  Mrs.  Mills  she  must  now  live 
with  blm,  and  he  would  do  all  he  could  for 
her,  and  the  next  morning  after  the  drown- 
int;  be  was  seen  In  Mrs.  Mills'  room,  in  her 
bed.  It  appears  from  the  evidence  that  sev- 
eral months  before  the  drowning  be  bought 
strychnine  from  J.  T.  Lewis,  a  druggist  In 
Richmond,  took  It  to  the  house  of  Mills,  put 
it  In  Mrs.  Mills'  desk,  called  her  attention 
to  it.  explained  that  one  grain,  in  milk  or 
coffee,  would  kill  a  man,  and  told  her  to  ad- 
minister It  to  her  basband.  It  further  ap- 
pears that,  on  several  occasions  about  the 
time  this  poison  was  shown  to  be  In  the 
house.  Mills  became  suddenly  and  violently 
sick,  appearing  to  be  paralyzed  In  the  mouth; 
great  redness  over  the  face;  complained  of 
hnrtlng  all  across  his  heart  and  limbs,  foam- 
ing at  the  mouth,  Jerking,  etc.  These  spells 
are  described  as  occurring  early  in  the  morn- 
ing, when  the  prisoner  and  Mills  bad  just 
taken  a  drink  together.  When  It  was  pro- 
posed to  send  for  a  doctor,  on  one  of  these 
occasions,  the  prisoner  objected,  saying  that 
doctors  were  not  what  they  w«e  cracked  ap 
to  be    It  appears  that,  on  repeated  occa- 


sions during  the  time  James  MUto  was  hav- 
ing these  attacks,  the  prisoner  stated  at  dif- 
ferent times,  to  friends  and  relatives  of  de- 
ceased, that  said  James  Mills  bad  heart  dis- 
ease, and  might  die  at  any  time.  The  pris- 
oner stated,  while  In  jail.  "If  thla  w<Hnan 
will  hold  her  tongue  it  will  help  me."  There 
are  many  other  important.  Inculpatory  cir- 
cumstances proved,  which  are  very  signifi- 
cant and  weighty.  An  attempt,  however,  to 
review  them  all,  would  extend  this  (pinion 
to  an  unreasonable  and  unnecessary  length. 
I  have  attempted  to  point  out  some  of  the 
salient  and  more  important  facts,  as  tbey  ap- 
pear In  the  record  of  this  remarkable  case; 
and.  without  commenting  upon  them.  It  Is 
sufficient  to  say  that  so  far  from  the  verdict 
of  the  Jury  being  against  evidence,  or  with- 
out evidence  to  sustain  It,  the  testimony,  con- 
sidered as  a  whole,  produces  upon  the  miod 
a  moral  certainty  that  the  accused  is  guilty, 
beyond  all  reasonable  doubt,  of  the  horrible 
double  murder  with  which  he  is  charged. 
With  an  anxious  regard  for  human  life,  and 
an  earnest  desire  to  look  on  every  circum- 
stance with  the  most  favorable  eye  to  the 
prisoner,  I  am  constrained  to  the  conclusion 
that  upon  the  whole  case  there  is  no  error  in 
the  judgment  of  the  circuit  court,  and  the 
same  must  be  affirmed. 


(M  Qti.  i») 

WESTERN  ASSUR.  CO.  v.  WILLIAMS. 
(Supreme  Court  of  Georgia.    July  16,  ISM.) 
Actios  on  Iksurasoe  Folict  —  Amrndixo  Dic- 

LAHATIO.V— WAIVBB  OF  CONDITIONS. 

1.  The  original  declaration  contained  enoaph 
to  amend  by,  and  there  was  no  errOT  in  allowing 
the  amendment. 

2.  The  consent  of  a  fire  insurance  company, 
given,  whether  in  writing  or  In  parol,  by  its  dnly- 
anthwized  agent  and  acted  upon  by  the  Insured, 
that  the  goods  insured  might  be  removed  into 
unothor  building  without  vitiating  the  policy,  is. 
if  sufficiently  proved,  binding  upon  the  company, 
notwithatanding  stiE^nlatioBs  In  the  policy  that 
"no  officer,  agent,  or  other  representative  of  this 
company  fihall  have  power  to  waive  any  iwovi- 
sion  or  condition  of  this  policy,  except  such  as 
by  tbe  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto; 
and,  aa  to  such  provisions  and  conditions,  on 
ofBcer,  agent,  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  uoless  sacfa  waiv- 
er, if  any,  shall  be  written  utfon  orattached  hpr^ 
to;  norshall  any  privilege  or  permisaionaffecting 
the  insurance  under  this  policy  exist  or  be  claim- 
ed by  the  insured  unless  so  written  or  attacbed." 
The  evidence  that  tbe  agent  was  duly  anthoriaed 
would,  however,  have  to  be  such  aa  to  show  that 
he  had  express  authority  in  the  jiiven  instance 
to  rppreseut  the  company  in  giving  its  consent 
otherwise  than  in  the  manner  provided  for  in 
the  policy,  or  that  an  implied  authority  bo  to  do 
might  rightly  be  inferred  from  some  previous 
course  of  dealing  in  like  cases  by  the  agent  with 
the  companjr's  knowledge  and  assent  manifested 
by  ratification  or  otherwise. 

(Syllabus  by  the  CourL) 

Error  from  city  court  of  Richm<md;  W.  F. 
Bve,  Judg& 

Action  by  J.  H.  Williams  against  the  West- 
ern Assurance  Ckimpany  of  Toronto,  Canada. 
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From  a  Judgment  ovemiiloff  a  demurrer  to 
the  declaration,  defendant  brings  error.  Af- 
firmed. 

Tbe  following  la  the  official  report: 
The  opinion  states  the  allegatlona  of  the 
declaration  and  the  terma  of  the  policy  sued 
on,  so  far  as  material.  The  gronnds  of  de- 
murrer were:  Plaintiff  sets  out  no  cause 
of  action,  but  Is  seeking  to  recoTer  upon  a 
contraot  different  from  that  contained  In  the 
policy.  He  does  not  aver  that  be  baa  com- 
piled with  the  conditions  of  the  policy,  or 
that  he  has  made  any  proof  of  loss  as  re- 
quired by  its  twins.  The  city  court  (where 
the  suit  was  brought)  has  no  Jurisdiction,  for 
if  any  cause  of  action  is  set  out  It  Is  an  eq- 
uitable cause.  It  Is  not  alleged  that  tbe  pre- 
mium was  the  same  upon  the  property  In- 
sured at  number  31S  Fifth  street  aa  It  was  at 
the  storehouse  to  which  It  was  removed,  nor 
ttiat  tbe  removal  did  not  materially  Increase 
the  risk  of  the  company;  nor  that  the  con- 
sent  to  the  removal  was  made  In  writing,  nor 
that  It  was  Indorsed  upon  or  attached  to  the 
policy,  nor  what  waa  the  writing  claimed  to 
hare  been  entered  on  the  company's  books, 
granting  permission  to  remove  the  goods; 
nor  that  tbe  company  made  any  contract 
with  plaintiff  to  Insure  his  goods  at  tbe  store- 
house where  they  were  burned. 

W.  K.  Ullley,  for  plaintiff  in  error.  G.  H. 
Cohen,  for  defendant  In  error. 

SIMMONS,  J.  1.  WlUiams  held  a  policy 
of  insurance  from  the  defendant  upon  cer- 
tain houaehold  and  kitchen  furniture  and  oth- 
er personal  goods  situated  in  his  dwelling 
house.  No.  313  Fifth  street,  In  the  city  of 
Augusta.  On  August  20,  1802,  he  called  on 
an  agent  of  the  defendant  and  Informed  blm 
that  he  was  tempoi'arily  abandoning  house- 
keeping, and  desired  to  move  his  furniture, 
etc.,  covered  by  this  Insurance,  to  a  certain 
storehouse  In  Augusta.  The  agent  told  him 
he  could  move  the  furniture  as  desired ;  that 
he  would  so  enter  it  on  the  books  of  tbe  com- 
pany, and  he  (Williams)  could  consider  the 
transfer  as  made,  and  bring  his  policy  to 
him  at  some  future  time  and  he  would  make 
the  entry  thereon.  On  August  27th  there- 
after the  property  was  entirely  destroyed  by 
Are.  On  tbe  next  day  after  tbe  fire  be  called 
upon  tbe  agent  and  aaked  for  the  Insurance 
papers  to  prove  bis  loss,  and  was  Informed 
by  the  agent  that  tbe  defendant  denied  all 
'lability  under  tbe  policy.  He  thereupon 
brought  his  action  against  the  company  for 
$l,(KfO,  the  amount  of  tbe  insurance.  His 
declaration  was  demurred  to  on  various 
grounds,  which  a.re  set  out  In  tbe  official  re- 
port, and  he  amended  the  declaration  by  al- 
leging that  the  agent  granted  him  written 
permission  to  move  the  goods  to  the  store- 
house IQ  wblcb  th^  were  situated  when 
burned;  that,  In  performance  of  and  in  pur- 
suance of  said  contract  with  the  agent,  he 
removed  the  goods;  that  before  attempting 


to  remove  them  he  received  the  consent  of 
defendant,  through  its  duly-authorized  agent, 
to  tbe  removal;  and  that  in  performance 
and  pursuance  of  the  parol  contract  as  afore- 
said, and  relying  solely  upon  the  consent  of 
defendant  and  on  the  contract  of  defendant, 
he  removed  them.  The  demurrer  was  re- 
newed and  overruled,  and  the  defendant  ex- 
cepted. There  was  no  error  In  allowing  the 
amendment  The  original  declaration  con- 
tained Bufflclent  allegations  to  authorize  the 
amendment  It  did  not  add  a  new  cause  of, 
action,  nor  change  tbe  common-law  action 
for  damages  into  an  equitable  proceeding. 
The  effect  of  the  amendment  was  simply  to 
allege  that  the  contract  for  the  removal  of 
the  goods  was  In  writing,  and  that  the  agent 
was  duly  authorized  to  make  it 

2.  The  policy  stated  that  tbe  Insurance  was 
upon  tbe  property  described  "while  located 
and  contained  as  described  herein,  and  not 
elsewhere."  It  was  contended  on  the  part 
of  the  defendant  that  the  &gmt  had  no  au- 
thority to  consent  to  the  removal  of  the  prop- 
erty unless  such  consent  was  indorsed  upon 
the  policy,  It  being  stipulated  In  tbe  policy 
that  "no  officer,  agent  or  other  representa- 
tive of  this  company  ahall  have  power  to 
waive  any  provision  or  condition  of  this  pol- 
icy, except  such  as  by  the  terms  of  this  pol- 
icy may  be  tbe  subject  of  agreement  indorsed 
hereon  or  added  hereto;  and,  as  to  such  pro- 
visions and  conditions,  no  officer,  agent,  or 
representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provi- 
sions or  conditions,  unless  such  waiver.  If 
any,  shall  be  written  opon  or  attached  here- 
to; nor  shall  any  privilege  or  permission  af- 
fecting the  Insurance  under  this  policy  exist 
or  be  claimed  by  the  Insured  unless  so  writ- 
ten or  attached."  Although  this  clause  of 
the  policy  excludes  any  inference  that  pow- 
ers of  the  agent  extend  to  the  waiver  of  con- 
ditions contained  in  tbe  policy,  except  in  the 
mode  prescribed  therein,  yet  It  may  be  shown 
that  such  authority  was  In  fact  granted,  and 
the  waiver,  whether  In  writing  or  parol, 
when  given  by  a  duly-authorized  agent,  and 
acted  upon  by  the  Insured,  is,  If  sufficiently 
proved,  binding  upon  tbe  company,  notwith- 
standing tbe  stipulations  above  quoted.  This 
clause  puts  the  Insured  upon  notice  that  the 
agent  has  no  authority  to  waive  a  condition 
of  the  policy  except  In  writing  attached  to 
the  policy,  and  tbe  Insured  would  therefore 
have  no  right  to  rely  upon  any  waiver  not 
made  In  that  manner,  unless  It  could  be 
shown  that  the  company  did  In  fact  author- 
ize tbe  agent  to  nmke  the  waiver  otherwise. 
To  establish  such  authority  on  the  part  of 
the  agent,  tbe  insured  would  have  to  show 
that  It  was  expressly  granted  by  tbe  com- 
pany In  the  given  instance,  or  would  have  to 
show  some  previous  course  of  dealing  in  sim- 
ilar cases  by  tbe  agent  with  the  company's 
consent,  manifested  by  ratification  or  other- 
wise. Tbe  declaration  In  this  case,  as  we 
have  seen,  alleges  that  the  consent  of  tbe 
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■company  to  tbe  reinoTal  of  the  fnmltnre 
wu  glvai  ttarongb  Its  "duly-antbortzed" 
asent  The  declaration.  It  la  true,  does  not 
explain  how  this  authority  was  given,  bui 
we  think  the  allegation  of  authority  la  anffi- 
■clent.  Taking  all  the  allegationa  of  the  dec- 
laration togetho:,  we  think  the  court  did  not 
•err  in  OTcrmling  the  demurrer.  On  this  sub- 
ject see  Richards,  Ins.  pp.  81.  92-85,  194; 
Biddle,  Ins.  p.  1081;  May,  Ins.  {  137.  The 
ruling  In  Carmgl  t.  Insumnce  Co.,  40  Ga. 
185,  that  a  c(»i8ent  by  the  agent,  which  tiie 
policy  required  should  be  In  writing,  could 
be  shown  by  parol,  was  based  upon  the  as- 
sumption that  the  agent  had  authority  to 
make  the  consult  There  waa  no  stipula- 
tion In  that  case  limiting  the  authority  of  the 
Agent,  as  this  policy  does.  The  stipulation 
which  the  court  had  under  oonslderatlon  re- 
lated simply  to  the  mannor  In  which  the  con- 
sent should  be  evidenced,  and  did  not  aay 
that  agents  should  have  no  power  to  give 
such  consent  othorwlse  than  In  the  manner 
provided  by  the  policy.   Judgment  affirmed. 


(B4  Qa.  UB) 

SAVANNAH.  F.  &  W.  RT.  GO.  v.  DBCKEB 
et  aL 

(Supreme  Court  of  Georgia.  July  16,  1894.) 
AwASO  AXD  Abbitbatios  — Vauditt  or  Award 

— JDDOMB.NT. 

1.  Where  it  Is  manifest  from  the  terms  of  a 
reference  that  the  word  "arbitrators"  waa  ap- 
plied to  the  umpire  aa  well  as  to  the  two  arbitra- 
tors named,  an  award,  signed  hr  one  of  the 
named  arbitratora  and  the  umpire,  followed  by  a 
•dissent  therefrom,  sisned  by  the  other  named  ar- 
bitrator, is  within  the  terms  of  the  refoenee,  bo 
far  as  Iwing  the  award  of  the  arbitrators  is  cod- 
cemed. 

2.  The  dissenting  arbitrator  haring  made  no 
BUggestion  that  he  did  not  participate  in  the  se- 
lection of  the  nmirire,  and  having  pot  his  dissent 
upon  a  wholly  different  ground,  nia  assent  to  the 
selection  is  matter  of  necessary  implication. 

8.  Where  a  pending  action  was,  by  an  apee- 
ment  in  writing  between  the  parties,  submitted 
to  the  judgment  and  award  of  two  named  per- 
sons, one  of  whom  waa  chosen  by  the  plaintiff 
and  tlw  other  by  the  defendant,  the  submission 

Kividlng  that  the  arbitrators  so  choaen  should 
ve  "the  right,  if  they  deem  necessary,  to  call 
in  an  umpire,"  and  "that  when  said  arbitratora 
shall  agree  upon  ao  award  the  same  stiall  be  by 
them,  or  either  of  them,"  returned  to  the  court 
in  wliich  the  action  waa  pending,  and  made  the 
Judgment  thereof,  and  afterwarda  an  award  was 
made  and  filed  in  court,  signed  by  tme  of  the  ar- 
bitrators and  another  person,  who  had  been  se- 
lected aa  umpire  by  both  arbitrators,  to  which 
there  was  a  diaaent,  signed  by  the  other  arbi- 
trator, and  DO  ezceptiouB  to  the  award  were 
made  by  the  loaing  party,  it  was  the  right  of  the 
party  in  whose  favor  the  award  was  uiua  given 
to  enter  up  a  judgment  on  the  same;  and,  where 
thiB  was  not  done  at  the  next  term  of  the  court 
After  the  award  waa  filed,  it  could  he  done  at  a 
subsequent  term  nunc  pro  tunc. 
(Syllabus  by  the  Conrt) 

Error  from  city  court  of  Savaujoah;  A.  H. 
MacDonell.  Judge. 

Action  by  Decker  &  Fawcett  against  the  Sa- 
vannah, Florida  &  Western  Railway  Company. 
Plaintiffs  had  judgment,  and  defmdant  brings 
error.  Reversed. 


The  following  Is  the  official  report: 
Decker  &  Fawcett  sued  the  railway  com- 
pany. In  the  dty  court  of  Savannah,  because 
of  the  faUnre  of  defendant,  as  alleged,  to  aafely 
cany  and  d^ver  to  [dalntiflb  certain  cott(m.by 
reason  of  which  &llure  the  cotton  was  lost  to 
plaintiffs.  The  action  was  brought  to  the  May 
term,  1891.  Thereafter  the  parties  submitted 
the  m^ter  In  cantroversy  to  arbitration.  This 
sulHnlsslon  recited  the  pendency  of  the  salt, 
and  that  the  parttes  were  dertrous  of  settling 
the  controversy  without  further  litigation  and 
delay.  By  the  antamission  the  parties  agreed 
to  submit  the  controversy  to  the  Judgment  and 
award  of  Dancy,  chosen  by  plaintiflCs,  and  War- 
ren, chosen  by  defendant,  "said  arbitrators  so 
chosen  having  the  right.  If  they  deem  necea- 
sary,  to  call  In  an  muplra."  They  further 
agreed  "ttuit  when  said  arbitrators  iriiall  agree 
upon  an  award"  the  same  ahonld  be  by  them, 
or  ettber  of  them,  returned  to  the  court,  and 
made  the  judgment  thereof,  In  acordanoe  with 
the  statute.  This  submiaslcai  waa  ffiad  in  tlie 
office  of  the  clerk  of  the  court.  After  the 
submission  was  made,  an  award  was  made 
to  this  effect:  "The  undecBlgned,  to  whom  the 
matters  and  dlffoences  beture^  [naming  tlie 
parties]  was  referred,  having  selected  John  C- 
Bowland  as  umpire,  after  having  heard  the  ev- 
idence and  argument  In  fibe  case,  award  and 
Judge  the  plalntiffa  reodror  nothing  In  the 
case;"  dated  and  signed  by  Rowland,  "um- 
pire,** and  Warren,  "artiitrator.*'  Thia  ms  ac- 
companied by  the  following:  "I  dissent  from 
the  above  award,  aa  I  believe  the  bills  of  lad- 
liv  In  the  hands  of  Innocent  holders,  even  if 
fraudulently  issued  by  an  agent,  dwald  bind 
transportation  companies  under  the  laws  of 
Georgia."  Signed  Dancy,  "arbitrator.*' 
Thla  award  was  ffied  In  office  October  6, 1801. 
At  the  July  term,  18&3,  of  flie  court  the  de- 
fendant moved  that  the  avrard  be  reo^ved. 
and  an  order  be  passed  anthorlelng  the  entry 
of  a  nunc  pro  tunc  Judgment  thereon.  Plain- 
tiffs orally  resisted  this  motion,  and  objected 
to  the  validity  of  the  award,  for  allied  defects 
aM>earlng  on  the  face  of  the  record,  to  wit, 
claiming  that  the  award  abould  have  been 
made  the  Jndgmoit  of  the  conrt  at  the  next 
term  after  It  was  rendered,  but  that  the  mo- 
tion to  mate  It  the  Judgment  ct  the  court  was 
not  filed  until  nearly  two  years  afterwards; 
and  that  the  award  waa  not  valid,  because  not 
made  by  ttiree  arbltntors,  but  only  by  one  nr- 
bitrator  and  an  umpire,  and  that  an  umpire 
was  not  an  arbllrator.  Plaintiffs  have  not, 
alnce  the  rendition  of  the  award,  made  any  ob- 
jections under  oath  to  Its  invalidity,  nor  at 
any  time  filed  any  of  the  evidence  produced 
beftve  the  arMtrators;  and  on  the  hearing  of 
the  motion  to  enter  nunc  pro  tunc  Judgmwt 
did  not  question  the  validity  of  the  award  on 
the  groimd  either  that  the  snbmlasAtm  did  not 
state  what  the  duties  and  powers  of  the  um- 
pire were,  or  on  the  ground  that  it  did  not  ex- 
pressly appear  that  the  tmiplre  waa  called  la 
by  both  arbltratcffs.  The  motion  of  defaidsnt 
waa  overruled.  During  the  same  term  defend- 
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ant  moved  to  set  aside  the  judgment  of  the 
coart  overruling  said  motlcm,  for  the  purpose 
of  allowing  the  motion  to  be  reargued,  and  for 
the  further  purpose  of  permitting  tt  to  Intro- 
duce testlmonr  to  show  that  the  arbitrators 
choeen  by  the  parties  selected  and  called  In 
RoTvIand,  umpire,  to  show  what  the  powers 
and  duties  of  the  ainphre  were,  and  further  to 
show  that  the  decision  of  two  arbitrates,  or 
of  one  arbitrator  and  the  umpire,  or  of  both 
arbitrators  and  the  umpire  would  constitute 
a  valid  and  binding  award,  and  to  show 
that  the  award  was  In  fact  valid  and  binding 
upon  the  parties  to  the  suit,  upon  the  follow- 
ing grounds:  (1>  The  order  and  judgment 
overnillng  said  motion  Is  based  upon  the  find- 
ing of  the  judge  of  said  court  that  the  duties 
and  powers  of  the  umpire  are  not  stated,  and 
that  it  does  not  expressly  appear  that  the  um- 
pire was  called  in  by  both  arbitrators;  (2) 
that  It  does  not  appear  that  this  point  was  re- 
lied upon  or  urged  by  counsel  on  either  side  at 
any  time  during  the  argnmeut  or  since;  (3) 
that  the  award  Is  valid  and  binding  upon  the 
parties;  <4)  that  to  set  aside  said  order  and 
judgment  and  to  grant  this  motion  would  be 
in  furtherance  of  justice  and  equity.  This  mo- 
tion also  was  overruled.  Movant  excepted,  al- 
leging that  the  court  erred  In  orerruling  each 
of  said  two  motions. 

Erwln,  Da  Blgnon  &  Chlsholm,  for  plaintiff 
In  error.  Garrard,  Meldrlm  &  Newman,  for 
defendants  In.  error. 

SIMMONS,  3.  1.  The  plaintiffs  brought 
their  action  In  the  city  court  of  Savannah 
against  the  railway  company  for  an  alleged 
failure  by  the  defendant  to  carry  and  deliver 
safely  certain  cotton,  by  reason  of  which  fail- 
ure thB  cotton  was  lost  to  the  plaintlflfs.  Pend- 
ing the  suit  the  parties  agreed  to  submit  the 
matter  in  controversy  to  arbitration.  In  the 
submission  two  arUtrators  were  named,  one 
chosen  by  the  plaintiffs  and  the  other  by  the 
defendant,  who  were  emiwwered  to  choose  an 
umpire;  and  It  was  agreed  that  when  the  ar- 
bitrators should  agree  upon  an  award  it  should 
be  returned  by  them,  or  either  of  them,  to  the 
city  court  of  Savannah,  and  made  the  judg- 
ment thereof,  In  accordance  with  the  statute 
in  such  cases  made  and  provided.  It  Is  clear 
to  our  minds  tram  the  terms  of  this  submis- 
sion that  tbe  word  "arbitrator"  was  applied  to 
the  umpire  as  well  as  the  two  arbitrators 
named.  There  was  no  use  for  an  umpire  if 
the  submission  required  the  two  arbitrators 
named  by  the  parties  to  agree.  It  contem- 
plated, by  the  power  given  the  arbitrators  to 
select  an  umpire,  that  If  the  two  persons  se- 
lected should  disagree,  one  of  them  and  the 
umpire  should  make  the  award;  and,  In  our 
opinion,  when  one  of  the  arbitrators  and  the 
umpire  agreed  and  signed  the  award,  and  the 
other  arbitrator  dissented,  the  award  was  with- 
in the  terms  of  the  reference,  so  far  as  being 
the  award  of  the  arbitrators  was  concerned. 

2.  It  was  Insisted,  however,  that  nothing  ap- 
peared to  show  that  the  dissenting  arbitrator 


had  ever  agreed  to  the  selection  of  the  umpire, 
and  therefore  the  award  was Tcdd.  Thedlssent- 
Ing  arbitrator  made  no  suggestion  Inhls  dissent 
that  he  did  not  participate  in  the  selection  of 
the  umpire,  but  pot  Us  dissent  upon  a  wholly 
different  ground.  Having  participated  In  the 
hearing  of  the  controversy,  and  making  no  dis- 
sent on  the  ground  that  the  tunpire  had  not 
been  pn^rly  selected,  his  assent  to  the  selec- 
tion will  be  Inferred. 

3.  Under  tbe  facts  stated  above  and  others 
to  be  found  In  the  offldal  report,  the  award 
made  by  one  arbitrator  and  the  umpire  was 
legal,  and  when  it  was  filed  In  court,  and  no 
exceptions  were  made  by  the  losing  party,  It 
was  the  right  of  the  party  in  whose  favor  the 
award  was  made  to  enter  up  judgment  upon 
the  same;  and,  where  this  was  not  done  at  the 
next  term  of  the  court  after  the  award  was 
filed.  It  could  be  done  at  a  subsequent  term 
nunc  pro  tunc.   Judgment  reversed. 


(H  aa.  1S3) 
BENFBOB  et  al.  r.  SHUMAN. 
(Siq^reme  C3ourt  oi  QeorglK.   July  16,  1891) 

AOTIOM— MiSJOINDBB  OP  CaDSBS  aKD  PaBTIW— 
COSTHACT  OP  GdAKASTT. 

The  declaration,  together  with  the  amend- 
ment, showing  that  one  of  the  two  defendants  (a 
ncmresident  of  the  county  in  whldi  th^  action 
was  brought)  was  indebted  to  the  plaintiff  for 
materials  famished  and  work  done  under  a  writ- 
ten contract  between  this  defendant  and  the 
plaintiff,  and  that  the  o^er  defendant  (a  foreign 
corporation  having  an  office  in  that  coonty)  hod, 
by  a  written  contract  with  the  plaintiff  subse- 

Juently  made,  and  to  which  tbe  nrst-named  de- 
endant  was  not  a  party,  agreed  to  pay  for  the 
materials  and  work  motioned  In  the  first  con- 
tract, OS  approved  by  the  first  defendant,  a  Swat 
action  against  both  defendants  for  the  money 
due  on  uiese  respective  contracts  was  not  main- 
taiaable,  and  the  court  in  which  the  action  was 
brought  had,  under  the  facta  alleged,  no  jurisdic- 
tion of  tbe  first  defendant.  Nor  could  the  ac- 
tion be  sustained  against  the  defendant  corpora- 
tion on  its  separate  contract,  there  being  no  al- 
legation that  the  material  furnished  and  work 
done  by  the  plaintiff  had  been  approved  by  the 
first  defendant,  as  the  terms  of  uat  contract  re- 
quired. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  A.  H. 

MacDonell,  Judge. 

Action  by  H.  A,  Shuman  against  J.  W. 
Renfroe  and  the  Southern  Supply  Company. 
There  was  judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 
The  following  is  the  official  report: 
Shuman  filed  his  petition  in  the  city  court 
of  Savannah,  alleging:  That  Renfroe,  as 
principal,  and  the  Southern  Supply  Com- 
pany, a  corporation  of  the  state  of  Florida, 
as  surety,  w^e  Indebted  to  him  $2,345.21,  for 
that  on  June  22,  1893,  he  entered  with  Ren- 
froe Into  a  contract  for  building  portions  of 
the  railroad  of  the  Florida  Southern  Railroad 
Company  and  the  Florida  Central  &  Penin- 
sula Railroad  Company,  In  the  counties  of 
Chatham  and  Bryan,  Ga.,  a  copy  of  which  is 
attached.  That  by  this  contract  petitioner, 
for  doing  the  work  set  out  therein,  was  to 
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recelve  from  Renfroe  certain  sums  at  cer- 
tain times;  that  Is  to  say,  Renfroe,  being  a 
subcontractor  of  the  Soutliern  Supply  Com 
pany,  which  was  und^  contract  with  said 
railroad  company  to  build  their  railway.  In 
course  of  construction  between  points  men- 
tioned, was  to  pay  petitioner,  for  the  work 
done,  90  per  cent  of  the  amounts  found  to 
be  due  upon  an  estimate  made  by  the  chief 
engineer  of  said  railroad  companies,  when  the 
Southern  Supply  Company  paid  him  (Ren- 
froe). That  during  July  petitioner  did  cer- 
tain work  and  furnished  certain  material  in 
the  construction  of  the  railroad,  for  which  he 
should  have  received  from  Renfroe  about 
$1,500,  but  was  furnished  with  a  statement 
glTli^  hhn  credit  for  only  ¥520.16.  That 
Renfroe  admitted  the  incorrectness  of  this 
statement,  and  promised  petitioner  to  have  ll 
c<KTected.  That,  though  petitioner  did  not 
receive  a  correct  statement  of  the  amount 
due  him,  yet  Renfroe  had  1>een  paid  by  the 
supply  company  for  the  full  amount  of  work 
done  and  timber  delivered  by  petitioner. 
That,  In  addition  to  said  written  contract, 
Renfroe,  from  time  to  time,  promised  to  pay 
petitioner,  at  an  agreed  price,  for  all  timber 
delivered,  whether  or  not  actually  placed  In 
structure  In  the  railroad,  as  soon  as  the  same 
had  been  estimated  by  the  engineer  of  the 
railroad  companies.  That  on  August  7,  1893, 
the  supply  company,  by  its  agent  duly  an- 
thoilzed,  entered  Into  tlie  following  contract 
of  anrelTship:  "Savannah,  Georgia,  August 
7,  1893.  This  la  to  certify  that  we  wiU  pay 
for  all  timber  delivered  and  work  dcoie  on 
the  line  of  the  Savannah  Extmslon.  F.  G. 
ft  P.  R.  R.,  by  H.  S.  Shuman,  under  con- 
tract with  J.  W.  Renfroe,  as  returned  by  the 
engineer  In  charge  of  the  work,  and  O.  K. 
by  J.  W.  Renfroe.  The  Southern  Sapply  Co., 
by  R.  0.  Strother,  Agent  fat  the  Southern  Sup- 
ply Co."  That  the  letter  "S."  In  petitioner's 
name,  In  this  contract.  Is  a  mistake,  having 
been  intended  to  be  "A."  That  petitioner  la 
now  entitled  to  receive  from  Renfroe  $2,- 
345.21,  but  Renfroe  has  positively  refused  to 
pay  him  anything,  or  to  0.  K.  any  statement 
showing  the  wortc  done  by  blm.  That  the 
cmtract  of  suretyship  wa.a  to  pay  the  amount 
due  by  Renfroe  to  petitioner;  the  term  "O. 
K.  by  Renfroe,  and  returned  by  the  engineer 
In  charge,"  being  simply  Intended  as  evi- 
dence to  the  anpply  company  that  the  work 
had  been  done.  That  the  supply  company  is 
well  aware  that  the  amount  sued  for  Is  due 
by  Renfroe  to  petltltmer,  but  refuses  to  pay 
petitioner  the  amount  so  due.  That,  by  the 
nonperformance  and  absolute  disregard  of 
the  duty  Imposed  upon  him  by  the  contract, 
Rmfroe  placed  petitioner  In  a  position  that 
he  was  unable  to  carry  out  bis  (petiUono-'s) 
part  of  the  contract;  thus,  on  September  8tb, 
forcing  petitioner  to  abandon  the  contract. 
And  that  petitioner  attaches  a  statement  of 
his  account  with  Renfroe,  showing  the 
amount  now  due  by  Renfroe,  as  principal, 
and  the  supply  company,  as  surety.  Serv- 


ice In  the  cause  was  made  on  Renfroe,  per- 
sonally, by  the  deputy  sheriff  of  the  court, and 
upon  the  supply  company  by  Strother,  whom 
the  officer,  in  his  return  of  service,  alleged 
to  be  the  agent  of  the  company  in  Its  office 
In  Savannah.  At  the  first  term  Renfroe  de- 
murred to  the  declaration  on  the  following' 
grounds:  (1)  The  declaration  Is  not  suffl- 
cient  in  law.  (2)  It  appears  on  its  face  that 
the  court  Is  without  jurisdiction  of  the  par- 
ties. (3)  It  does  not  appear  tiiat  eitho*  of 
defendants  is  a  resident  of  Chatham  county. 

(4)  It  la  nowhere  stated  in  the  declaration 
that  the  chief  engines  of  the  railroad  com- 
pany, or  his  assistant,  had  made  any  meas- 
urements or  claasificati<»i  which  entitled 
plaintiff  to  the  sum  sued  for,  or  to  any  sum. 

(5)  It  nowhere  appears  that  Renfroe  agreed 
or  promised  to  pay  any  sum  in  lieu  of  the 
$520.16  mentioned  In  the  declaration.  (S) 
Misjoinder  of  parties  defendant  Thereaftv. 
during  the  same  term,  the  supply  company- 
demurred  generally;  and  on  the  same  day 
plaintiff  moved  to  amend  his  declaration  by 
alleging  that  the  work  for  which  the  amountB 
sued  for  are  due  had  been  measured,  ap- 
proved, and  passed  by  the  engineer  of  the 
railroad  company,  mentioned  in  the  declara- 
tion, at  the  time  of  the  commencement  of  the 
suit,  where  the  contract  between  the  parties 
required  approval  and  measurement  before 
payment,  and  that  this  fact  was  well  known 
to  defendants.  To  this  amendment  the  sup- 
ply company  objected:  (1)  The  amendment 
if  allowed,  with  the  second  amendment,  dtd 
not  constitute  a  good  cause  of  action  against 
the  supply  company.  (2)  The  amoidment, 
with  the  second  amendment,  constituted  a 
new  and  distinct  liability  and  cause  of  actim 
against  the  supply  company.  At  the  same 
time,  plaintiff  moved  to  amend  further  as 
follows:  The  supply  company  had,  when 
the  suit  was  instituted,  an  office  In  Savannah, 
within  the  jurisdiction  of  the  court,  in  the 
charge  and  management  of  officers  and 
agents.  Although  plaintiff,  in  hla  declara- 
tion, has  described  the  supply  company  as 
surety,  yet  In  law  and  fact,  by  entering  into 
the  agreement  of  Anguat  7, 1893,  it  became  a 
joint  obligor  and  promisor  with  Renfroe;  and 
plaintiff  desires  now.  and  at  all  times,  to 
treat  It  as  such.  All  the  sums  for  which  salt 
Is  entered  were  due  and  payable,  or  became 
80  after  It  entered  upon  said  joint  obligation, 
and  the  amounts  thai  due  were  well  known 
to  it;  and  It  was  to  the  benefit  of  both  It  and 
Renfroe  that  plaintiff  should  perform  the 
work  stipulated  In  the  contract,  copy  of 
which  la  attached  to  the  petition.  The  cm- 
^deration  inducing  the  supply  company  to 
beoHne  a  joint  promisor  and  obligor  with 
Renfroe  was  a  valid  and  valuable  tme,  in 
that  it  was  necessary  to  the  performance  by 
the  supply  company  of  its  contract  with  the 
railroad  ounpanlea,  as  set  out  fn  the  dedam- 
tlon,  that  the  wwk  contracted  for  by  plain- 
tiff should  be  perfonned,  and  plaintiff,  at 
all  times  after  the  execution  of  the  agree- 
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ment  of  Angnat  7th,  understood  that  he  was 
to  look,  and  did  lo<^  to  both  Benftoe  and 
tho  supply  company  for  paym^t  of  the 
amounts  Btlpulated  In  the  contract  to  be  paid. 
Although  It  might  appear  from  said  contract 
that;  when  the  time  by  which  plaintiff  was 
to  complete  the  work  had  expired,  the  same 
Was  not  80  completed,  yet,  by  subsequent 
verbal  and  written  agreement,  both  said 
obUgors  and  promisors  extended  the  time  of 
petitioner;  and  at  the  time  he  was  forced  by 
their  acts,  as  alleged  In  the  declaration,  to 
abandon  bis  contract,  he  was  well  up  in  hia 
work.  To  this  amendment  the  supply  com- 
pany objected  upon  the  same  grounda  as  it 
had  urged  as  objections  to  the  first  amend- 
ment At  the  same  term,  the  cause  coming 
on  to  be  beard,  Renfroe  demurred  orally  to 
the  declaration  and  amendments  upon  the 
ground  that  they  did  not  show  that  Renfroe 
and  the  supply  company  were  Joint  promts* 
ots  upon  any  promise  or  obligation  by  reason 
whereof  the  action  could  be  maintained 
against  Renfroe  in  the  city  court  of  Savan- 
nah. The  court  allowed  both  amendments, 
overruled  the  written  demurrer  and  the  oral 
demurrer  of  Renfroe,  and  overruled  the  de- 
murrer of  the  supply  company.  To  which 
rulings  defendants  excepted. 

O.  N.  West  and  Barrow  &  Osborne,  for 
plaintiffs  In  error.  W.  O.  Hartrtdge.  for  de- 
fendant in  error. 

LUMPKIN.  J.  Shuman  brought  an  action 
In  the  city  court  of  Savannah  against  Ren- 
froe, as  principal,  and  the  Southern  Supply 
Company,  a  Florida  corporation,  as  surety. 
At  the  appearance  term,  both  defendants 
filed  written  demurrers  to  the  plaintiff's  dec- 
laration. Two  amendments  to  the  declara- 
tion were,  allowed,  over  objections  made  by 
the  supply  company;  and  Renfroe  demurred 
orally  to  the  declaration  and  om^dments  as 
allowed,  on  the  ground  that  they  did  not 
show  that  he  and  the  supply  company  were 
Joint  promisors  upon  any  promise  or  obliga* 
tlon  by  reason  whereof  the  action  could  be 
maintained  against  Renfroe  in  the  city  court 
of  Savannah.  The  reporter's  statement  sets 
forth,  in  substance,  the  contents  of  the  plain- 
tiff's decIaraUon,  the  amendments  thereto,  the 
written  demurro-s  filed  by  the  defendants, 
and  the  objections  to  the  amendments  made 
by  the  supply  company.  An  examination  of 
the  record  thns  exhibited  will  show  that 
Renfroe.  who  was  conceded  to  be  a  nonresi- 
dent of  Chatham  county,  was  indebted  to 
the  plaintiff,  Shuman,  for  materials  furnished 
and  work  done  undo:  a  written  contract  be- 
tween Renfroe  and  Sbtmian;  that  after  this 
contract  had  been  entered  into  the  Southern 
Supply  Company  (a  foreign  corporation  hav- 
ing an  office  In  the  city  of  Savannah)  had, 
by  Its  separate  and  independent  written  con- 
tract with  Shuman,  to  which  Reatroe  was 
not  a  ittrty,  and  by  which  he  was  In  no  way 
whatever  bound,  agreed  to  pay  Shuman  fot 


the  material  and  work  mentioned  In  the  con- 
tract he  had  originally  made  with  Renfroe, 
"as  returned  by  the  engineer  in  charge  of  the 
work,  and  O.  K.  by  J.  W.  Suifroe."  We  are 
at  a  loss  to  perceive  np<m  what  principle  a 
Joint  action  could  be  maintained  in  the  court 
mentioned  against  both  defendants  for  the 
money  due  on  these  respective  contracts. 
There  was  no  privity  whatevra-  between  the 
defendants  with  reference  to  their  respec- 
tive undertakings  with  the  plaintiff,  and,  as 
alleged  In  the  oral  demurrer  of  Renfroe,  they 
were  not  joint  promisors  upon  any  promise 
or  obligation  which  would  authorize  the 
bringing  of  the  action  against  Renfroe  in  the 
city  court  of  Savannah.  That  court  had  no 
jurisdiction  whatever  over  him;  and,  con- 
ceding Its  Jurisdiction  over  the  foreign  cor- 
poration, Renfroe  was  In  no  way  Jolntiy 
bound  with  that  corporation,  so  as  to  author- 
ize the  plaintiff  to  Join  him  with  It  In  the 
action  brought. 

We  are  also  of  the  opinion  ttiat  the  demur- 
rer of  the  supply  company  ought  to  hare 
been  sustained,  even  after  the  allowance  of 
the  amendments  to  the  plaintiff's  declara- 
tion, because  the  written  contract  of  the  sup- 
ply company,  In  effect,  stipulated  that  It 
would  be  bound  to  imy  Shuman  for  timber 
delivered  and  work  done  only  as  retTKned 
by  the  engineer  in  charge,  and  "O.  K.  by 
Renfroe";  meaning  that  the  reports  made  by 
the  engineer  must  be  approved  by  Renfroe 
before  the  supply  company  would  be  liable,— 
and  the  declaration  falls  to  allege  any  such 
approval.  It  is  true,  the  first  amendment 
does  avtf  that  the  amount  sued  f<a>  had  been 
measured,  approved,  and  finally  passed  upon 
by  the  engineer  of  the  railroad  company  at 
the  time  of  the  oommencement  of  the  plain- 
tiff's suit,  where  the  contract  betwerai  the 
parties  required  approval  and  measurement 
before  payment;  but  this  amendment  falls  to 
allege  any  approval  by  Renfroe,  which,  un- 
der the  express  terms  of  the  snpply  com- 
pany's contract,  was  essoitlal  to  the  plain- 
tiff's right  to  receive  payment,  and  therefore 
easential  to  be  alleged.  Jndgmait  rcrraaed. 


(94  Oa.  U7) 

SOUTHERN  HOME  BUILDING  &  LOAN 
ASS'N  V.  HOME  INS.  CO.  OP 
NEW  ORLEANS. 

(Supreme  Court  of  Geor^a.    July  16,  18M.) 

iNBUaANOI— "MORTOAOBB  Cl^USB      PKOOFS  OV 

Loss. 

The  so^alled  "New  York  Standard  Mort- 
gagee Clause"  in  a  policy  of  fire  insurance,  which 
declares.  In  substance,  that  no  act  or  neglect  of 
the  mortgagor  shall  defeat  the  insurance  as  to 
the  interest  of  the  mortgagee,  does  not  dispense 
with  making  the  proof  of  loss  stipulated  for  In 
the  policy,  aod  within  the  time  stipulated.  If 
the  mortgagee  would  not  have  the  right  In  all 
cases  to  furnish  the  proof,  be  certainly  would 
have  it  In  a  case  in  which  the  mortgage  refused; 
bat  In  every  case,  unless  waived  by  the  under- 
writer, it  must  be  famished  by  one  or  toe  other. 
(Syllabus  by  the  Court.) 
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Error  from  court  of  Sarannah;  A.  H. 
MacDonell,  Ju&ge. 

Action  by  the  Southern  Home  Building  & 
Loan  Association  against  the  Home  Insur- 
ance Company  of  New  Orleans  on  a  policy 
of  insurance.  From  a  Jodgment  sustaining 
a  demurrer  to  the  declaration,  plaintiff  brings 
error.  Affirmed. 

R.  L  Sibley  and  Q.  B.  Whatley,  for  pl^n- 
tiff  In  errcv.  Denmark  &  Adami^  for  de* 
fendant  in  error. 

SIMMONS,  J.  The  Southern  Home  Build- 
ing &  Loan  Association  sued  the  Home  In- 
surance Company  upon  a  policy  of  Insurance 
lasned  by  the  defendant  Insuring  Bosa  Tut- 
ty  upon  certain  property  for  one  year  from 
December  17.  1892,  to  an  amount  not  ex- 
ceeding $1,000,  "loss,  If  any,  payable  to  the 
Southern  Home  Building  &  Loan  AwKla- 
tlon,  as  their  inter^t  may  appear."  Attach- 
ed to  the  policy  was  what  is  called  the  "New 
York  Standard  Mortgagee  Claa«e,**  In  wh<ch 
It  was  stated  that  loss  under  the  policy 
should  be  payable  to  the  Southern  Home 
Building  &  Loan  Association,  as  mortgagee, 
as  its  Interest  might  appear,  and  that  the 
Insurance,  a^  to  the  interest  of  the  mortgagee 
only  therein,  should  not  be  Invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  own- 
er of  the  property.  The  declaration  alleged 
that  while  this  policy  was  in  force,  on  June 
4,  1893,  a  fire  occurred  in  the  premises  cov- 
ered by  the  policy,  by  which  the  property  In- 
sured was  entirely  destroyed;  that  imme- 
diately after  the  fire  occurred  notice  was 
given  the  Insatance  company  of  Uie  loss, 
and  afterwards,  during  August,  the  usual 
"proof  of  loss"  was  made  out  by  Prloleau, 
adjuster  of  the  defendant,  showing  the  prem- 
ises insured  under  the  policy  to  be  of  the 
value  of  $1,948.80,  but,  failing  to  obtain  the 
signature  of  the  assured,  Rosa  Tutty,  to  the 
proof  of  loss,  the  defendant  refused  In  con- 
sequence to  pay  over  the  loss  to  petitioner; 
that  petitioner  demanded  payment  of  the 
loss  as  required  by  the  policy,  but  the  de- 
fendant refused  to  pay,  etc.  The  defendant 
demurred  to  the  declaration  on  the  ground 
that  It  did  not  set  forth  any  cause  of  action 
against  defendant  In  the  argument  upon 
the  demurrer  the  defendant  urged  that  the 
demurrer  sbould  be  sustained,  because  the 
declaration  did  not  aver  that  any  proof  of 
loss  bad  been  submitted  to  defendant,  as  re- 
quired by  the  contract  or  policy  of  insurance, 
or  that  any  effort  had  been  made  by  plain- 
tiff to  make  such  proof,  or  comply  In  any 
way  with  this  requirement  of  the  policy. 
The  demurrer  was  sustained,  and  the  plain- 
tiff excepted.  The  poHcy,  a  copy  of  which 
was  attached  to  the  declaration,  contained 
a  stipulation  that  If  fire  occurred  the  Insured 
should  give  Immediate  notice  of  any  loss 
thereby  in  writing  to  the  insurance  company, 
and  should  render  a  statement  to  the  compa- 
ny, signed  and  sworn  to  by  the  insured,  stat- 
ing the  knowledge  and  bdief  ot  the  Insured 


as  to  the  time  and  origin  of  the  fire,  the  In- 
terest of  the  Insured  and  of  all  others  In  the 
property,  the  cash  value  of  each  item  thrae- 
of,  and  the  amount  of  loss  thereon,  etc.  Un- 
der this  stipulation.  It  was  a  condition  pre- 
cedent to  the  payment  of  the  loss  that  the 
proof  of  loss  stipulated  for  should  be  made 
out  and  submitted  to  tbe  insurance  company, 
and  within  the  time  stipulated.  If  the  mort- 
gagor failed  or  refused  to  comply  with  this 
condition.  It  was  Incumbent  upon  the  mort- 
gagee to  comply  with  It.  If  the  mortgagee 
would  not  have  the  right  in  all  cases  to  fur- 
nish the  proof,  he  would  certainly  have  that 
right  In  a  case  In  which  the  mortgagor  re- 
fused to  do  so.  In  every  case,  unless  waiv- 
ed by  the  Insurance  company,  It  must  be 
furnished  by  one  or  the  other.  See  Rich- 
ards, Ins.  S  158,  and  cases  dted.  It  was  con- 
tended that,  so  far  as  the  mortgagee  was 
concerned,  this  requirement  was  dispensed 
with  by  the  stipulation  In  the  "mortgagee 
clause"  that  the  insurance,  as  to  the  Intcrestof 
the  mortgagee,  should  not  be  Invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property.  We  do  not  think  so.  We 
think  this  refers  to  acts  or  neglect  in  connec- 
tion with  the  property  while  the  risk  Is  sub- 
sisting, and  which,  under  the  terms  of  the 
policy,  would  invalidate  the  Insurance,  such 
as  conduct  Increasing  the  hazard,  and  not 
the  omission,  after  a  fire  has  occurred,  to 
comply  with  provisions  designed  to  secure  evl- 
deuce  as  to  the  nature  and  extent  of  the  loss. 
It  Is  apparent  from  a  reading  of  this  clause, 
which,  in  addition  to  the  stipulation  refer- 
red to,  contains  others  enumerating  various 
acts  which  shall  not  Invalidate  the  insurance 
as  to  the  mortgagee,  that  tbe  object  of  the 
clause  was  to  afford  protection  to  mortgagees 
against  conduct  beyond  their  control  on  the 
part  of  the  mortgagor  or  others  which,  under 
the  terms  of  the  policy,  would  Invalidate 
the  Insurance.  We  see  no  reason  for  hold- 
ing that  it  was  intended  also  to  relieve  a 
mortgagee,  where  loss  occurred,  from  prov- 
ing the  loss  as  a  condition  precedent  to  col- 
lecting his  claim  against  tbe  Insurance  com- 
pany,—a  condition  which,  as  we  have  shown, 
the  policy  required  the  mortgagee  hlms^f  to 
comply  with,  unless  the  mortgagor  should  do 
so.  The  declaration  falling  to  show  that  tbe 
Insured  or  the  mortgagee  complied  or  at- 
tempted to  comply  with  this  condition,  or 
that  there  was  any  waiver  thereof  on  the 
part  of  the  insurance  company,  the  court 
below  was  right  In  sustaining  the  demurrer. 
The  allegation  that  the  adjuster  of  the  com- 
pany made  out  a  proof  of  loss  does  not  of 
Itself  show  a  waiver  on  the  part  of  tbe  cwn- 
pany.  If  he  made  it  out  In  behalf  of  tbe 
Insured,  It  does  not  appear  tliat  she  author- 
ized or  adc^ted  it,  for  it  Is  allied  that  be 
failed  to  obtain  her  signature  thereto.  We 
affirm  the  judgment  of  the  court  bdow,  with 
direction  that  the  plaintiff  may,  if  it  can, 
make  good  its  declaration  by  alleging  tbe 
facts  necessary  to  show  Its  interest  an  mort- 
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ifagee,  and  the  amount  thereof,  and  by  al- 
Icfl^ng  also  that  the  proof  of  loeawas  Tralved, 
and  bow  and  when  waived,  or  else  that  it 
was  made  within  due  tlm^  and  how  and 
when  made;  these  amendments  to  be  filed 
not  lat»  than  the  time  of  entering  In  the 
court  below  the  remittitur  from  this  court. 


i»t  Oa.  10) 

KAUFMAN  T.  BHBLICH  et  al. 
(SupreoM  Court  of  Georgia.    J11I7  16>  1894.) 

DiBD— ConsrauCTIOM— DaLITKKT. 

Tbe  paper  attadied  as  an  exhibit  to  the 
plaintiff's  petition  was,  as  to  the  specific  lands 
therein  mentioned,  a  deed,  and  not  testamentary, 
and  there  was  sumcient  evidence  to  warrant  the 
finding  that  said  deed  was  duly  delivered  to  the 
grantee  in  hie  lifetime.  The  evidence,  as  a 
whole,  though  not  pointing  with  absolute  certain- 
ty to  the  concloBion  reached  by  the  presiding 
judge,  who  tried  the  case  without  the  interven- 
tion of  a  Jury,  authorized  a  general  judgment  in 
favor  of  the  defendants,  and  there  was  no  error 
in  denying  a  new  trial. 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Chatham  coun- 
ty; Robert  Falllgant,  Judge. 

Action  by  Jackson  8.  Kanfman  against 
Ambrose  Ehrlich,  guardian,  and  Mildred  Dil- 
lon. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Kanfman  brought  his  petition  against  A. 
EUrllch,  as  the  guardian  of  Mildred  Dillon,  a 
minor,  and  against  said  minor,  who  was 
duly  made  a  party.  The  petition  alleged,  in 
brief:  Virginia,  the  mother  of  Mildred  Dil- 
lon, married  petitioner  tn  Chatham  county, 
Ga.,  January  25,  1SS8,  and  died  In  New  York 
December  1,  1890,  his  wife;  leaving,  as  her 
sole  heirs,  petitioner  and  Mildred.  Said  Vir- 
ginia having,  previous  to  her  marriage,  made 
a  will  which  was  revoked  by  such  marriage, 
and  having  thus  died  Intestate,  petitioner 
and  Mildred  are  entitled  to  her  estate  In 
equal  shares.  September  6,  1876,  B.  R.  Dil- 
lon, then  a  resident  of  Chatham  county,  con- 
veyed to  s:i-a  Virginia  certain  real  property 
in  Obathaiu  county,  described  as  follows: 
"That  tract  of  land  purchased  by  me  from 
Bryan,  Hartrldge  &  NefC,  situate  in  Chat- 
tiaa.  county,  al>out  five  and  one-lialf  miles 
from  the  city  of  Savannah,  and  recorded  in 
Book  B,  pages  116  and  120;  bonnded  north 
by  lands  of  Kollock,  sonth  by  Ogeechee 
crossroad,  and  east  by  the  White  Bluff  road. 
Also,  my  Interest  In  lot  number  10,  bounded 
north  by  Anderson  street,  west  by  a  con- 
tinuation of  Montgomery  street,  and  east  by 
Barnard  street,  less  one  hundred  feet  from 

Barnard  street,  south  by  ;  this  being 

disputed,— the  southern  boundary."  This 
deed  was  duly  recorded  the  day  of  Its  date. 
From  that  day,  Virginia  was  seised  and  pos- 
sessed of  all  the  property  referred  to  in  the 
deed.  In  her  own  name  and  right,  paid  taxes 
on  It  as  her  property,  and  died  seised  and 
poB.seBaed  of  it,  her  claim  of  ownership  being 
undisputed.    David  R.  Dillon  lived  until  Oc- 


tober, 1883.  when  be  died  In  New  York  City, 
leaving  his  last  will,  which  was  there  pro- 
bated, and  an  exemplification  of  it  was  filed 
In  the  office  of  the  ordinary  of  Chatham 
county,  and  administration  was  had  ni>on 
his  estate  In  Chatham  county,  Bhrlich  b^ng 
tals  executor.  DUl<m  never  clamed  aald 
IHroperty  in  any  way  after  the  execution  of 
tbe  deed,  and  always  recognized  the  owner- 
ship of  said  Virginia  of  the  property  cov- 
ered thereby.  Since  Virginia's  death  there 
has  appeared  in  the  poBseaslon  of  Ehrlich  a 
paper  dated  July  10,  1879,  a  copy  of  which 
is  annexed,  marked  "Exhibit  A."  Tliis 
paper  purports  to  have  been  signed  by  said 
Virginia,  and  contains,  among  other  things, 
the  following  language:  "All  parcels  or 
tracts  of  land  and  premises  hereinafter  par- 
ticularly deocribed,  situate,  lying,  and  being 
In  the  of  .  in  the  county  of  Chat- 
ham and  state  of  Georgia.  Lot  number  ten, 
bounded  north  by  Anderson  street,  south  by 
lot  number  nine,  west  by  a  contlnnation  of 
Montgomery  street,  and  east  by  a  line  100 
feet  from  Barnard  street  Also,  those  two 
tracts  of  land  bounded  south  by  Ogeechee 
crossroad,  and  north  by  land  known  as 
'Kollock's  Land.'  Also,  all  other  property, 
real  and  personal,  I  now  own,  or  may  own, 
during  his  natural  life;  after  his  death,  to 
my  child  or  children;  and,  should  I  not  have 
any  children,  all  the  rents  and  profits  of 
them  to  go  to  support  of  my  mother  during 
her  natural  life,  and  not  subject  to  any  debt 
or  debts  of  hers;  and  after  my  mother's 
death  for  my  three  sisters,  Hennie,  Malme, 
and  Katie  Ehrlich,  daring  their  natural  lives, 
and  to  their  clilldrea  In  fee  simple.  And  I 
hereby  appoint  David  R.  Dillon  guardian 
and  trustee  for  my  child  or  children.  This 
is  to  include  all  property  I  may  own,  or  now 
own,  at  the  time  of  my  death."  This  paper 
was  never  recorded  or  delivered,  nor  pos- 
session was  had  or  token  thereunder,  and 
the  actual  status  of  the  property  remained 
just  as  if  the  paper  had  not  been  signed. 
Dillon  never  made  any  claim  upon  the  prop- 
erty referred  to  therein,  but  always  recog- 
nized the  continued  ownership  .and  possea- 

slon  of  Virginia.    On  the  5th  day  of  , 

IbUl,  he  wrote  a  deed,  which  was  signed  by 
Virginia,  In  which  her  ownership  of  a  pot- 
tion  of  the  property  referred  to  in  said  paper 
Is  expressly  recognized.  On  July  10,  1870, 
Virginia  owned  only  the  northern  half  of  lot 
10,  fronting  on  Anderson  street,  and  after- 
wards, on  April  15,  1881,  purchased  from  J. 
0.  Rowland  the  southern  half  of  lot  10.  The 
paper  dated  July  10,  1879,  is  not  a  deed.  Is 
testamentary  In  character,  and,  as  a  will, 
was  revoked  by  the  subsequent  marriage  of 
said  Virginia.  The  property  Is  not  therein 
described  with  sufficient  certainty  to  make 
the  paper  valid  as  a  deed.  The  paper  was 
not  delivered,  or  intended  to  be;  it  was 
ignored  by  the  parties  thereto;  no  posses- 
sion was  had  or  claimed  under  It;  and.  un- 
der the  facts,  it  ought  not  to  affect  the  status 
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of  the  property  left  by  Virginia,  or  the 
rights  of  petitioner,  as  one  of  her  heirs. 
But  Ebrlich  will  not  surrender  It  It  is  a 
cloud  upon  the  title  of  petitioner,  and  It 
ought  to  be  canceled.  Petitioner  prayed  for 
its  cancellation;  for  general  relief  and  pro- 
cess. The  nature  of  the  answer  of  Ehrlich 
will  sufficiently  appear  from  the  findings  of 
the  court  and  report  of  the  erldencet  faereiD* 
after  stated. 

The  cause  was  submitted  to  the  presiding 
Judge,  to  be  determined  on  the  law  and  facts 
without  a  jury.  He  found:  "(1)  Ehrlfch  Is 
the  legal  guardian  of  Mildred  Dillon.  (2) 
Virginia  Ehrlich  was  the  mother,  and  D.  R. 
DlUon  the  father,  of  Mildred.  (3)  Virginia 
married  Kaufman  January  25,  1888,  and 
died  In  New  Tork  Cily  December  1,  1890. 
(4)  Vii^inia,  preTious  to  her  marriage  to 
Kaufman,  made  a  will,  and  that  said  will 
wag  revoked  by  her  marriage  to  Kaufman. 
That  the  said  Virginia  died  intestate,  and 
that  the  said  Kaufman  and  the  said  Mildred 
are  entitled.  In  equal  shares  and  proportions, 
to  the  realty  in  Georgia  owned  by  the  said 
Virginia,  she  learlng  no  other  heirs.  (5)  Dil- 
lon, on  the  6th  of  September,  1876,  conveyed 
to  the  said  Virginia  the  certain  real  property 
In  the  county  of  Chatham  and  state  of  Geor- 
gia described  as  follows:  That  tract  of  land 
purchased  by  me  from  Bryan  Hartridge  and 
Neff,  situate  In  Chatham  county,  about  Ave 
and  one-half  miles  from  the  city  of  Savan- 
nah, and  recorded  In  Book  E,  pages  110  and 
120.  bounded  north  by  lands  of  Kollock, 
south  by  Ogeechee  crossroad,  and  east  by 
White  Bluff  road.  Also,  my  interest  in  lot 
number  ten,  bounded  north  by  Anderson 
street,  west  by  a  continuation  of  Montgom- 
ery street,  and  east  by  Barnard  street,  less 
one  hundred  feet  from  Barnard  street;  south 
by  lot  number  nine  (9).'  <6)  Virginia  was 
not  seised  and  possessed  of  all  the  property 
referred  to  in  said  deed  of  September  6, 
187G,  and  that  she  did  not  pay  the  taxes  on 
the  same,  as  her  property,  and  that  she  did 
not  die  seised  and  possessed  thereof.  (7) 
DUlon  died  October  9,  18S3,  In  New  York, 
leaving  his  last  will  and  testament,  which 
was  probated  in  this  county,  and  that  after- 
wards an  exemplification  thereof  was  filed  in 
the  court  of  ordinary  of  Chatham  county, 
and  that  Ambrose  Ehrlich  was  the  executor. 
(8)  There  is  no  evidence  that  Dillon  claim- 
ed the  property  described  In  the  deed  of  Sep- 
tember 6,  1876,  unless  the  payment  of  taxes 
thereon  by  La  Roche  for  Dillon  may  be  con- 
sidered as  evidence  of  such  claim.  <9)  I  find 
no  recognition  by  Dillon  of  ownership  of 
Virginia  of  property  covered  by  said  deed 
of  September  6,  1876,  after  the  execution  of 
the  deed  of  10th  July,  1870;  being  the  deed 
attached  to  the  petition,  and  marked  'Ex- 
hibit A.'  (10)  The  deed  marked  'Exhibit  A' 
was  delivered  by  Virginia  to  the  defendant, 
as  the  executor  of  Dillon,  with  other  deeds 
and  muniments  of  title  1>elong1ng  to  said 
Dillon,  Immediately  after  Dillon's  death,  in 


New  York,  In  October,  1883.  (11)  The  deeo 
of  July  10,  1879,  was  not  recorded.  (12> 
There  had  been  a  legal  delivery  of  that  deed 
to  Dillon.  (13)  I  find  no  evidence  of  change 
of  possession  of  said  property  or  change  la 
the  actual  status  of  the  property,  or  that 
Dillon  made  any  claim,  except  by  payment 
through  La  Roche  of  taxes,  or  that  Dillon 
recognized  ownership  and  possesion  in  Vir- 
ginia. (14)  The  paper  dated  5tb  ,  1881, 

executed  In  the  presence  of  John  J.  Leflr>' 
and  Henry  C.  De  Witt,  Comr.,  was  In  the 
handwriting  of  Dillon,  and  that  the  signa- 
ture was  that  of  Virginia  Ehrlich.  That  this 
paper  quitclaimed  to  Rachael  Dillon  a  life 
estate  In  certain  property,  and  that  after- 
wards, In  1885,  said  life  estate  was  recon- 
veyed  to  Virginia.  (15)  On  10th  July,  1S79, 
there  was  a  dispute  as  to  the  sonthera 
Imundary  of  lot  number  ten,  and  that  on 
15  April,  1891  (?).  this  contention  was  set- 
tled by  the  payment  of  ¥750,  and  a  convey- 
ance from  John  C.  Rowland  to  Virginia.  (16> 
The  paper  dated  10th  July,  1879,  Is  a  deed, 
and  not  a  testament  That  the  property- 
reference  being  liad  to  the  other  deeds  fonn- 
Ing  part  of  the  tltJe— Is  described  therein 
with  sufficient  certainty  to  make  said  p^»ar 
valid  as  a  deed.  That  said  deed  was  deliv- 
ered. That  It  was  not  Ignored.  That  there 
Is  no  evidence  as  to  change  of  actual  pos- 
session.  and  that  the  property  described  in 
Exhibit  A,  to  wit,  'All  parcels  or  tracts  of 
land  and  premises  hereinafter  described,  sit- 
uate, lying,  and  being  in  the  of  , 

In  the  county  of  Chatham  and  state  of 
Georgia;  lot  number  ten,  bounded  north  by 
Anderson  street,  south  by  lot  munber  nine, 
west  bya  continuation  of  Montgomery  street, 
and  east  by  a  line  100  feet  from  Barnard 
street;  also,  those  two  tracts  of  land  bound- 
ed south  by  Ogeechee  crossroad  and  north  by 
land  known  as  "KoIIo<^'8  Land,"  '—was  the 
property  of  the  late  David  R.  Dillon,  and  bad 
by  him  been  conveyed  to  Virginia  Ehrlich 
That  said  indenture  of  July,  1879,  conveyed 
to  said  Dillon  a  life  esbite  estate  in  said 
property,  with  remainder  over  to  the  minor, 
Mildred,  the  ctaUd  of  Virginia  and  of  David 
R.  Dillon." 

Kaufman  moved  for  a  new  trial,  and,  his 
motion  being  overruled,  excepted.  The  mo- 
tion was  upon  the  grotmds:  Because  the 
findings  of  the  Judge  In  favor  of  the  defend- 
ants, with  reference  to  the  paper  dated  July 
10,  1879.  are  contrary  to  law,  and  contrary 
to  the  evidence.  Because  the  Judge  erred 
In  finding  and  decreeing  that  said  paper  is 
a  deed,  and  valid  as  a  deed,  and  conveyed 
the  two  pieces  of  property  mentioned  there- 
in to  Dillon  for  life,  witli  remainder  over  to 
Mildred  Dillon,  and  erred  In  sustaining  said 
paper,  said  finding  and  judgment  being  con- 
trary to  law  and  the  evidence.  Because  the 
6th,  9th,  lOtb,  12th,  13th  and  16th  findings 
of  fact,  respectively,  are  contrary  to  law  and 
the  evidence.  Because  the  court  erred  In  not 
setting  aside  tlie  paper  dated  July  10,  1S79, 
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as  prayed  for  hy  plalnUft.  Because  the  conrt 
erred  In  not  giving  judgment,  under  ttae 
facts,  to  plaintiff. 

Upon  the  trial  of  the  case,  Kaufman  teft- 
cified:  "Was  married  in  Sarannab,  Janu- 
aiy  25,  1888,  to  Virginia,  the  sister  of  A. 
Ehrllch.  She  died  In  New  York  Olty  Decem- 
ber 1,  1890,  where  we  had  been  Uvlng  some 
years,  leaving  only  one  child.  This  child  and 
I  are  the  only  heirs.  From  the  time  of  my 
marriage  up  to  the  time  of  her  death,  I 
always  understood  that  the  property  refer- 
red to  in  the  paper  of  July  10.  1879,  was 
my  wlfe'B,~that  she  claimed  It— and  I  never 
heard  anything  to  the  contrary.  I  never 
knew  anything  of  this  paper  until  Ehrilch 
come  to  me.  In  New  York,  with  Mr.  Meldrlm, 
February,  1881.  I  bad  beard  my  wife  speak 
of  a  paper  in  Ebrlkh's  bands  that  she  had 
requested,  but  I  did  not  know  what  paper 
it  was.  She  always  received  rents  and  paid 
taxes  on  the  property  through  Ehrllch.  He 
attended  to  it  The  property  on  Montgomery 
and  Anderson  was  Improved,  and  there  was 
income  from  that  which  she  got  I  had 
no  knowledge,  previous  to  our  marriage,  as 
to  payment  of  taxes,  or  as  to  rents." 

Ehrlich  testified :  "Dillon  died  October  9. 
18S3,  in  New  York.  The  paper  of  July  10, 
1S70,  I  first  heard  of  when  I  went  to  his 
funeral.  The  day  after  the  funeral  my  sis- 
ter handed  me  a  bundle  of  papers,  and  all 
the  deeds,— chains  of  title,— and  I  brought 
them  to  Savannah.  It  was  quite  a  big  bun- 
dle,—all  wrapped  up  together.  There  were 
none  of  ha:  deeds,— just  a  bundle  of  his 
papers,  letters,  and  so  on.  I  can't  say  wheth- 
er she  knew  that  this  paper  was  there  or 
not,  I  had  nothing  to  do  with  hex  affairs 
prior  to  Dillon's  death.  After  his  death  I 
took  charge.  Before  then  Dillon  had  charge, 
and  La  Boche  was  his  agent  here.  There 
were  no  rents  at  that  time,  that  I  know  of. 
There  were  no  improvements  of  the  Ander- 
son street  property  at  that  time.  That  was 
Improved  in  1886  or  1S8T.  During  the  seven 
years  my  sister  lived  after  I  got  this  paps' 
of  July  10,  1879,  the  proiwrty  referred  to 
was  all  In  her  name.  I  paid  taxes  on  It  In 
her  name  from  1S83,  and,  yon  might  say,  up 
to  ttae  {vesent  time.  She  got  credit  for  the 
improvements.  The  farm  property  teougbt 
nothing.  After  the  store  was  pot  up  on  An- 
derson street  property,  she  got  the  rents  tar 
that  I  know  that  from  the  time  that  pap^ 
of  September  6,  1876  [that  signed  by  DlUon 
and  recorded],  was  signed,  up  to  the  time 
of  her  death,  my  sister  always  looked  upon 
and  claimed  all  the  property  as  hers.  I  did 
not  think  It  the  property  of  any  one  else. 
I  never  heard  from  Dillon  that  he  had  a 
life  estate  In  it.  I  fully  understood  It  was 
her  pn^erty,  and  did  not  know  that  this 
paper  was  in  existence.  The  body  of  the 
p^>er  executed  In  New  York  in  1881,  before 
Leary  and  De  Witt  Is  in  Dillon's  hand- 
writing. The  signature  Is  in  the  handwrit 
Ing  of  my  sister.  [It  was  admitted  that  in 


1886  hlB  life  estate  ^as  cwreyed  ba^  to  tlib 
grantor.]  If  my  sister  ever  knew  of  the 
existotce  aC  the  papw  of  July  10.  1879,  she 
never  mentioned  It  to  me,  and  I  never  men- 
tioned it  to  her,  because  I  did  not  attach  any 
Importance  to  It  I  suppose  I  must  have  be- 
come first  intelligently  aware  of  this  paper 
the  latter  part  of  1883,  or  early  part  of  IS&i. 
I  paid  no  particular  attention  to  it  She  was 
alive,  and  I  put  it  back  with  the  bnadle  of 
papers.  I  kept  it  It  first  occurred  to  me 
immediately  after  her  death  that  it  was  my 
duty  to  have  it  passed  on.  I  took  It  to  Mr. 
Meldrlm,  and  he  s^d  the  court  ought  to  pass 
an  it  That  was  the  only  paper  I  had  at  the 
time  that  was  of  any  note.  Previous  to  that 
time  I  did  not  attach  enough  Importance  tolt 
either  to  record  it  or  to  call  my  sister's  at- 
tention to  It  I  continued  to  return  the  prop- 
er^ as  hers,  Just  as  If  this  papw  was  not 
In  existence.  I  never  heard  DllltHi  refer  to 
It  In  any  way,  and  never  heard  of  the  pajter 
until  after  bis  death.  There  was  no  oc- 
casion to  recced  the  paper.  She  was  alive, 
and  aftor  her  death  I  brought  it  to  Mr.  Mel- 
drlm. I  found  this  paper  along  with  other 
deeds,  and,  after  her  death,  commenced  to 
look  into  her  affairs,  and  brought  the  paper  to 
Mr.  Meldrlm,  who  advised  that  Its  character 
was  such  that,  in  Justice  to  the  child,  it 
ought  to  be  passed  npon  and  determined. 
The  child  is  Dillon's.  The  property  known 
as  the  'Pear  Orchard,*  from  July  10,  1876, 
was  worth  about  ^fiOO,  and  the  Anderson 
street  property  was  worth  then  about  $10,- 
OOO.  The  property  bought  by  Estill,  on 
Whltaker  street  was  worth  about  $7,000; 
and  the  Market  Square  property,  about  f4,- 
000.  Mi:8.  Kaufman  left  a  bouse  In  New 
York,  but  no  personalty.  Under  the  law  ot 
New  York,  the  child  gets  all  the  real  estate 
and  two-thirds  of  the  personalty.  I  am  bar 
administrator  here  [In  Savannah],  and  have 
the  property  in  charge,  as  the  property  of 
b^  estate.  After  her  death  I  took  charge  of 
It,— the  property  of  her  estate.  I  knew  of  the 
existence  of  this  paper  of  July  10,  1879,  be- 
fore the  child  was  bom.  The  body  of  the 
deed  of  April  16,  1881,  between  J.  C.  Row- 
land and  Virginia  Ehrlich,  which  conveys 
the  south  half  of  lot  ten  on  Anderson  street, 
is  In  Dillon's  handwriting.  There  was  some 
dispute  about  the  land,  and  it  was  settled. 
Rowland,  for  $750,  made  this  conveyance. 
The  paper  in  the  form  of  a  will,  dated  Au- 
gust 1881,  Is  enbstantially  a  correct  copy 
of  an  <Higlnal  will  that  has  been  lost  The 
pencil  cwrectlons  in  It  are  by  me.  So  far  as 
the  references  to  property  are  concerned, 
there  is  no  difference.  The  property  bounded 
on  the  north  by  Anderson  street  consisted  of 
four  and  three-quarter  acres;  and  the  two 
pieces  called  the  'Farm  Property,'  of  thirty- 
two  and  thirty-seven  acres.  And  therefore, 
when  seventy-five  or  seventy-six  acres  were 
mentioned  as  being  In  the  name  of  Virginia 
Ehrlich,  they  must  have  indnded  the  prop- 
erty mentlmed  as  'Lot  Ten,'  bounded  nwth 
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by  Andenon  street,  and  also  tbe  two  tracts 
bonnded  wxth  KoUock's  land  and  soutb 
by  the  Ogeecbee  crossroad."  Mr.  La  Kocbe 
testlSed:  "I  knew  DUlon,  and  represented 
him  In  Savannah  up  to  bis  death.  From 
July  10th  to  his  death,  I  paid  tbe  taxes  for 
him  on  the  property  known  as  the  'Farm'  and 
'Anderson  Street  Property'  ont  of  collections 
from  the  city  property,— from  all  bis  proper- 
ty. Do  not  know  In  whose  name  this  prop- 
ertywas.  I  paid  tbe  taxesonall  theproperty. 
I  began  to  represent  bim  In  1870  or  1880. 
I  think  all  this  property  was  In  bis  name. 
I  paid  tbe  taxes  for  him.  I  am  not  posi- 
tive about  It.  I  never  beard  him  allude  to 
this  deed  that  be  made  to  Miss  Virginia 
Ehrlich.  I  never  heard  him  make  any  al- 
lusion to  the  prop^tr,  and  never  beard  of 
her  through  bbn.  I  collected  rents  from  the 
city  property,  and  paid  taxes  for  blm,  up 
to  the  time  of  bts  death." 

It  appeared;  That  In  1876  170  acres  lu 
Chatham  county,  valued  at  $10,000,  were  re- 
turned In  tbe  name  of  David  B.  DUlon;  in 
1877,  720  acres  In  bis  name,  valued  at  $12,- 
000;  In  1878,  1879,  and  1880,  800  acres  in 
his  name,  valued  at  $5,000.  That  in  1881 
733  acres,  valued  at  $5,000,  w»e  returned 
In  bis  name,  and  76^  acres,  valued  at  $1,- 
200.  were  In  the  name  of  Virginia  Ehrllcb. 
That  In  1882  733  acres,  valued  at  $5,000, 
were  in  his  name,  and  74%  acres,  valued  at 
$1,200,  were  in  the  name  of  Virginia  Ehr- 
lich. That  In  1883  there  was  no  property  in 
tbe  country,  in  Chatham  county,  in  Dillon's 
name,  and  75  acres  In  the  name  of  Virginia 
Ehrlich,  valued  at  fl,20a  That  In  1884  tbe 
number  of  acres  in  the  name  of  the  estate 
of  Dillon  was  blank,  but  that  $15^)00  were 
put  down  as  tbe  value  of  land  outside  of  tbe 
city  limits  in  Chatham  county  In  tbe  name 
of  Virginia  Ehrlich,  and  $12,000  as  the  value 
of  her  propoty.  That  in  1885  the  estate  of 
Dillon  ai^tears  as  owning  $15,000  of  land 
outside  of  tbe  city,  In  Gbatbam  county,  and 
$1,000  as  tbe  value  of  the  city  prc^tert;  for 
this  year.  Vlr^la  Ehrlich  appears  as  own- 
ing $1,200  In  land  outside  of  tbe  city  limits 
In  Chatham  county,  and  $14,000  worth  of 
city  pn^rty.  That  for  1886  there  Is  no  re- 
turn tor  tbe  estate  of  Dillon,  and  In  tbe  sup- 
plement It  appears  that  Virginia  Bhrlicb 
owned  44  acres  of  land  outside  of  the  city 
limits  In  tbe  county  of  Chatham,  valued  at 
$1,200,  and  $5,000  worth  of  city  property. 
That  in  1887  there  was  no  return  for  the 
estate  of  Dillon,  and  35  acres  outside  of  the 
city  limits,  valued  at  $6,400,  In  tbe  name  of 
Virginia  Ehrlich,  and  $6,275  In  city  property. 
That  In  1888  there  is  no  return  for  the  es- 
tate of  Dillon,  but  a  return  of  Mrs.  Kauf- 
man of  85  acres  In  Chatham  county,  out- 
side of  tbe  city  limits,  valued  at  $7,700,  and 
$5,200  in  city  property.  That  for  1889  there 
Is  no  return  for  the  estate  of  Dillon,  and  f<x- 
Mrs.  Kaufman  there  is  a  return  of  68  acres 
in  Chatham  county,  outside  of  the  city  limits, 
valued  at  $21,000,  and  $4,100  In  dty  proper- 


ty. That  for  ISQO  there  Is  no  return  toe  tbe 
estate  of  Dillon,  but  is  a  return  tor  Mrs. 
Kaufman,  of  $23,000  In  land  In  Chatham 
county,  outside  of  tbe  city  limits,  and  $5,- 
000  in  city  property.  There  is  no  return  for 
the  estate  of  Dillon  In  1891,  hut  one  for  the  es- 
tate of  Mrs.  Kanrman,  of  $25,000  in  land  In 
Chatham  county,  outside  of  tbe  dty  limits, 
and  $5,500  in  city  pn^rty. 

Tbe  following  documentary  evidence  was 
bitroduced:  The  Instrument  of  July  10, 1879. 
It  was  on  a  printed  form  for  deeds.  It  is  not 
recorded  or  backed.  Also,  the  deed  of  Sep- 
tember 6,  1876,  by  DIUon  to  Virginia  Bbrllcb. 
recOTded  the  day  of  Its  execution.  It  was  ex- 
ecuted in  Chatham  county,  and  recites  a  con- 
sideration of  five  dollars.  Tbe  description  of 
the  land  conveyed  by  It  has  been  hereinbe- 
fore stated,  except  that  in  the  first  part  of  the 
description,  in  the  printed  form,  are  tbe 
wards,  "all  those  tracts  or  parcels  of  land  and 
premises  hereinafter  particularly  described, 
situate,  lying,  and  being  in  tbe  county  of 
Chatham  and  state  of  Georgia."  Also,  tbe 
paper  purporting  to  have  been  execnted  In 
New  York  in  1881,  l>efore  John  J.  Leary  and 
H.  C.  De  Witt,  commissioner  for  Georgia, 
signed  by  Virginia  Ehrlich.  This  deed  re- 
cites that  for  and  In  consideration  of  tbe  sum 
of  $10  to  Virginia  Ehrlich  paid  by  Racbael 
DIUon,  of  the  county  of  Chathaim  and  state 
of  Georgia,  she  releases  and  quitclaims  unto 
Rachael  Dillon  aU  the  right,  title,  and  inter- 
est of  the  grantor  In  and  to  those  two  tracts 
of  land  bounded  north  by  lands  of  KoUock. 
soutb  by  Ogeechee  crossroad.  "Tbe  tract  pur- 
chased by  me  from  Munnerlyn,  t>onnded  on 
the  west  by  the  canal,  and  tract  purchased 
from  Mr.  DUlon,  l>ounded  on  tbe  west  by 
White  Bluff  road,  about  seventy  acres  in  all. 
and  known  as  Tear  Orchard  Tracts.'  The 
said  two  tracts  or  parcels  of  land  being  tor 
the  benefit  and  use  of  said  Rachael  DUlon 
during  her  natural  life,  and  at  her  death  to 
revert  back  to  me,  Virginia  Ehrlich,  and  said 
property  not  subject  to  any  debts  of  the  said 
Rachael  Dillon."  Also,  the  deed  of  April  15. 
18S1,  received  for  record  tbe  same  day,  and 
recorded  April  25.  1881,  from  Rowland  to 
Virginia  Ehrlich.  This  deed,  in  consid^n- 
tlon  of  $750,  conveys  that  tract  of  land  de- 
scribed on  the  map  of  Savannah  drawn  by 
Hogg,  corrected  to  July,  1868,  as  "Iiot  Num- 
ber 10,"  fronts  north  on  Anderson  street,— all 
the  southern  half  of  said  lot  No.  10,  contain- 
ing about  2%  acres.  Bounded  nortb  by  tbe 
northern  half  of  said  lot  No.  10,  east  by  a 
continuation  of  Barnard  street,  and  west  by 
a  continuation  of  Montgomery  street,  and 
south  by  lot  No.  9.  Said  property  purchas- 
ed from  S.  li.  Hoover  by  J.  C.  Rowland  lu 
1863.  and  this  sale  to  convey  all  the  property 
purchased  by  blm  from  Hoover.  Also,  the 
deed,  as  recorded,  to  be  found  in  Book  4, 
A's,  page  116  (referred  to  In  the  deed  of  Sep- 
tember 6;  1876,  above  mentioned).  And  in 
this  deed,  as  recorded,  it  appeared  that  the 
ttombor  of  acres  of  the  propwty  conveyed 
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(outside  of  a  street  20  feet  vide  which  hound- 
ed the  property)  was  28^  Thla  deed  de- 
scribes the  property  folly  and  accurately. 
Also,  the  copy  of  a  will  dated  Angust,  1SS4, 
purporting  to  have  been  made  by  TIreinia 
Ehrllch  at  that  time;  bedng  the  copy  pro- 
duced by  A.  Bhrltch,  and  as  to  which  be 
testified.  In  this  will  the  property  mentioned 
Id  the  paper  of  July  10, 1S79,  as  that  bounded 
north  by  Anderson  street  Is  specifically  de- 
vised. This  will  contains  also  a  residuary 
clause.  Also,  the  record  from  the  courts  of 
New  Tork,  showing  that  the  will  made  by 
Virginia  dated  March  6,  1886,  had  been  set 
aside.  The  will  is  short,  and  devises  all  the 
property  of  the  testatrix  to  her  daughter, 
Mildred.  It  begins  as  follows:  "I,  Virginia 
S.  Dillon  (formerly  Ehrllch),  of  the  city  of 
New  York,"  etc.  The  judgment  of  the  New 
York  court  of  appeals  found  that  on  the  5th 
day  of  March,  1886,  the  testatrix  was  the 
widow  of  <sie  David  DUlon,  and  on  that  day 
duly  executed  her  last  will  and  testament; 
that  on  the  25th  day  of  January,  1888,  the 
testatrix  married  oae  Jackson  S.  Kaufman, 
and  in  December,  1890,  died,  leaving  her  sur- 
viving husband,  the  said  Jackson  S.  Kauf- 
man, and  her  daughter,  Mildred,  as  her  heirs 
at  law;  and  that  under  tbe  laws  of  New  York 
tbis  will  was  revoked  by  her  marriage  to 
Kaufman.  Also,  the  deed  dated  April  20, 
1880,  from  David  R.  DlUon  to  Virginia  Ehr- 
licb,  received  tor  record  the  same  day,  and 
recorded  April  24,  1880,  In  the  office  of  the 
clerk  of  the  BU[)erior  court  of  Chatham  coun- 
ty. It  conveyed  a  tract  of  land  purchased 
by  the  grantor  from  one  G.  M.  Wlllett,  and 
contained  the  following  conditions:  "The  con- 
ditions of  this  sale  are  that  this  property  stiall 
remain  in,  and  be  the  absolute  property  of, 
David  R.  Dillon,  during  his  natural  life;  and, 
should  David  R.  Dillon  at  any  time  dispose 
of  this  strip  or  parcel  of  land,  then  thla  bill 
of  sale  to  be  null  and  void,  and  of  no  ef- 
fect whatever.  Should  said  David  R  DlUon 
not  dispose  of  this  strip  or  parcel  of  land 
during  his  natural  life,  then  at  his  death 
this  strip  to  be  the  property  of  said  Vir- 
ginia Ehrllch."  The  consideration  of  this 
deed  was  $10.  Also,  a  deed  from  David  R 
Dillon  to  Vlrghiia  Ehrllch,  dated  June  16, 
1883,  and  recorded  at  once  in  the  office  of  the 
clerk  of  the  superior  court  of  Chatham  coun- 
ty, in  which  he  conveys  to  Virginia  Ehrllch, 
for  $50,  certain  real  estate  on  Whltaker 
street,  in  the  city  of  Savannah;  and  this  deed 
contains  the  following  proviso:  "Provided, 
however,  that  while  this  deed  conveys  a  pres- 
ent estate  nnto  the  said  party  of  the  second 
part,  and  to  her  heirs  and  assigns.  In  and  to 
the  foregoing  property  and  the  Improve- 
ments and  appnrtenances,  the  said  grantor, 
David  R.  Dillon,  reserves  to  himself,  for  and 
during  bis  natural  life,  tbe  possession  of  the 
same,  with  the  rents,  issn^  pn^ts,  and  In- 
come of  the  same;  and  the  said  parly  of  the 
second  part,  her  heirs  and  assigns,  though 
vested  with  tbe  title  as  aforesaid,  snail  not 
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possess  or  contrtd  the  said  pnH>ert7,  or  the 
rents.  Issues,  and  profits  thereof,  so  long  as 
the  said  party  of  the  first  part  shall  be  In 
Ufe." 

'  Denmark  &  Adams,  for  plaintiff  in  error. 
Garrard,  Meldrlm  &  Newman,  for  defendants 
In  error. 

LUMPKIN,  J.  The  facts  appear  in  the  re- 
porter's statement  By  consent,  the  case  was 
submitted  to  the  presiding  }ndge  tot  deter- 
mination without  the  Intervention  of  a  jury. 
The  controlling  1^1  question  was  whether 
or  not  the  instrument  dated  July  10,  1879, 
and  executed  by  Virginia  Ehrllch,  was  a 
deed  OS  a  wilL  We  are  quite  dear  that,  as 
to  the  spedflc  lands  therein  mentioned.  It 
was  a  deed,  and  was  not  testamentary  in  its 
character.  As  to  so  much  of  the  instrument 
as  ondertook  to  convey  property  which  the 
grantor  might  acquire  after  Its  execution, 
and  of  which  she  might  be  the  owner  at  the 
time  of  her  death,  it  may  be  testamentary; 
but  this  is  immaterial,  as  no  property  is  in- 
volved in  the  present  controversy  other  than 
that  with  whi(^  this  instrument  deals  spe- 
cifically. There  was  sufficient  evidence  to 
warrant  the  Judge  In  finding  that  this  deed 
was  duly  delivered  to  the  grantee,  David  R. 
Dillon,  In  bis  lifetime.  We  have  carefully 
read,  studied,  and  considered  the  evidence 
in  this  case.  It  contains  many  contradictions 
and  lnc<msl8tencieB,  and  leaves  our  minds  in 
some  doubt  as  to  the  real  truth  of  many 
of  the  points  In  issue.  As  a  whole,  It  pre- 
sents a  confused,  rather  than  a  clear  and 
satlsfactwy,  view  of  the  various  transactions 
to  which  It  relates.  We  therefm^  felt  Justi- 
fied in  s^ing  In  the  headnote  that  It  does 
not  point  with  absolute  certainty  to  tlie  con- 
dnalons  reached  by  tb»  presidlns  judge,  and 
vhldk  were  necessary  to  an  adjudication  by 
him  In  favw  of  the  defendants.  Still,  we 
think  he  was  authorized  In  so  adjudging. 
It  woold  be  a  most  laborious  task  to  dlscnaa 
In  detail  the  bets  of  this  case.  Neverthe- 
less, we  would  che^fuUy  undertake  the  bur- 
den of  so  doing.  If  any  good  could  thereby 
be  accomplished.  As  this,  In  our  opinion, 
would  not  be  the  case,  we  leave  the  judg- 
meat  to  stand,  without  further  comment. 
Judgment  affirmed. 


(96  oa.  my 

TARVER  V.  STATE. 
(Supreme  Court  of  Geor^a.    Dec.  21,  1884.) 

BdROLABT— ABIUIQNMSNT  AXD  FtKA— PO98B99I0N 

OF  Stoles  Peopertt— Instkdctioi18. 

1.  Waiver  of  arraignment,  and  the  entry 
of  this  fact,  together  with  a  plea  of  not  guilty, 
by  the  solicitor  general  upon  the  indictment, 
sufficiently  form  the  issae  to  be  tried  in  a  crim- 
inal case.  After  ihis  has  been  done,  it  Is  un- 
necesaary  to  farther  call  upon  the  defendant  to 
plead. 

2.  There  was  no  error,  as  against  the  ac- 
cuaed,  if  any  at  all.  in  instmctiDg  the  jury  that 
if,  upon  conaideration  of  the  evidence  and  the 
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statement  of  the  accused,  all  reasonable  doubt 
of  his  zai\t  was  removed,  they  should  convict. 

3.  The  evidence  as  to  tne  breaking  being 
amply  sufBcient,  there  was  no  error  in  refusing 
to  charge  as  to  the  offense  of  larcen;  from  the 
house,  nor  was  there  any  error  in  admitting  evi- 
dence of  the  value  of  the  goods  taken  from  the 
premises  burglariouBly  entered,  although  no  val- 
ne  was  alleged  in  the  indictment.  This  evidence 
tvas  material  as  a  part  of  the  descripUon  of  the 
goods  found  in  the  possession  of  the  accused, 
and  bore  upon  the  account  given  by  him  of  tliat 
possession. 

4.  In  passing  npon  the  possession  of  stolen 
goods  as  evidence  offered  to  show  criminality, 
the  time  which  elapsed  between  the  theft  and 
the  possession,  and  the  manner  in  which  the 
pfMsession  was  accounted  for,  or  that  it  was 
not  accounted  for  at  all,  are  material  matters 
for  the  consideration  of  the  jury,  to  which  the 
court,  by  appropriate  instructions,  should  direct 
their  attention.  Though  reference  to  the  ele- 
ment of  recency  should  never  be  omitted,  it  is 
not  absolutely  essential,  if  the  possession  was 
in  teet  very  recent;  but  in  a  trial  for  burglary, 
where  the  evidence  upon  whidi  the  state  main- 
ly relied,  and  without  which  there  could  have 
been  no  legal  conviction,  consisted  of  proof 
showing  possession  by  the  accused  of  goods 
which  had  been  stolen  from  the  premises  bur- 

Slariously  entered,  and  there  wss  an  explanation 
y  him  of  that  possession  which,  if  true,  was 
consistent  with  bis  innocence,  an  entire  failure 
by  the  court  to  submit  to  the  jury  the  question 
whether  or  not  that  explanation  was  reasonable 
and  satisfactory  is  cause  for  a  new  trial;  it  ap- 
pearing that  the  court  did,  in  substance,  instruct 
the  jury  that  the  fact  of  the  possession  of  the 
stolen  goods  might,  in  connection  with  the  other 
facts  in  evidence,  authorize  a  conviction. 

5.  Except  as  indicated  in  the  preceding 
note,  no  error  was  committed  at  the  trial. 

(Syllabus  by  the  Gnurt.) 

Error  from  superior  court,  ^Fones  county; 
W.  F.  JenklDB,  Judge. 

Robert  Tanrer  was  couTlcted  of  burglary, 
and  brings  error.  Reversed. 

.  John  R.  CJooper.  for  plaintiff  in  error.  H. 
O.  Lewis,  SoL  Gen.  (Felder  &  Daris,  of  coun- 
sel), for  the  State. 

LUMPKIN,  J.  1.  The  object  of  arraigning 
a  prisoner  is  to  give  him  an  opportunity  to 
plead  to  the  Indictment  If  he  waives  ar- 
raignment, there  is  no  further  occasion  to 
call  upon  him  to  plead;  and  certainly  where, 
after  the  arraignment  has  been  waived,  the 
solicitor  general  enters  upon  the  indictment 
a  plea  of  not  guilty,  no  possible  harm  ia 
done  to  the  accused,  and  the  issue  between 
tilm  and  the  state  is  duly  made  up.  The 
point  raised  by  the  accused  In  this  case, 
with  which  we  hare  thus  summarily  dealt. 
Is  absolutely  without  merit 

2.  In  arriving  at  a  conclusion  In  a  criminal 
CMe,  it  is  the  duty  of  the  Jury  to  consider 
the  evidence  and  the  statement  of  the  ac- 
cused,  giving  to  the  latter  just  such  weight 
as  they  see  proper.  After  doing  this,  they 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused,  before  they  can 
legally  convict.  Instructions  to  the  Jury 
conforming  to  the  propositions  just  an- 
nounced, if  not  absolutely  proper  and  cor- 
rect, certainly  are  not  erroneous,  as  against 
the  accused. 


8.  Tbe  evMebce  showed  with  lofflcient 
clearness  that  the  bouse  was  broken.  Ac* 
cordingly,  there  was  no  error  In  refusing  to 
charge  upon  the  offense  of  terceny  from  tbe 
bouse.  The  accused  could  not,  under  tbe 
facts,  possibly  be  guilty  of  the  latter  offense 
without  also  being  guilty  of  the  burglsry. 
and  therefore,  no  conviction  of  the  lesser  of- 
fense would  luive  been  lawful.  In  cases  of 
larceny  the  value  of  the  goods  stolen  most 
be  alleged  and  proved,  but  In  an  Indictment 
for  burglary.  allegliNE  that  the  accused  broke 
and  entered  the  boose  In  qneBtlon  with  In- 
tent to  commit  a  larceny  of  certain  describ- 
ed goods  therein,  it  is  unnecessary  to  al- 
lege their  value;  and,  altboog^  tbe  value 
Is  not  alleged.  It  may  be  proved  at  the  trial 
as  a  part  of  tbe  description  of  the  goods 
which  bad  been  in  tbe  house,  and  which 
were  afterwards  toond  In  the  possession  of 
tbe  accused.  In  this  case,  proof  of  ratae 
also  bore  materially  upon  the  account  given 
by  the  accused  of  his  possession  of  the 
goods.  It  tended  to  show  that  this  account 
was  folse.  Because,  according  to  what  he 
said,  he  obtained  them  at  so  much  less  than 
their  real  value,  his  statement  that  he  pur 
chased  them  might  well  be  doubted. 

4.  Nevertheless,  that  statement,  if  true, 
was  consistent  with  his  Innocence,  and  be 
was  entitled  to  have  tbe  jury  pass  upon  the 
explanation  given  by  blm  of  his  possession. 
It  was  for  tbem  to  determine  whether  or 
not  that  explanation  was  reasonable  and  sat- 
isfactory. The  court  in  substance,  instruct- 
ed tbe  Jury  that  tbe  fact  of  the  possession  of 
the  stolen  goods  might.  In  connection  with 
the  other  facts  In  evidence,  authorize  a  con- 
viction. A  careful  examination  of  the  rec- 
ord before  us  shows  that  the  evidence  upon 
which  the  state  mainly  relied,  and  without 
which  there  could  have  been  no  legal  con- 
viction, consisted  of  proof  of  possession  by 
the  accused  of  the  goods  which  bad  been 
stolen  from  the  broken  house.  Under  these 
circumstances,  the  merits  of  his  explanation 
ought  to  have  been  submitted  to,  and  pass- 
ed upon  by,  tbe  jury.  In  charging  with 
reference  to  the  possession  of  stolen  goods 
as  evidence  of  criminality,  the  question  as  to 
how  much  time  had  elapsed  between  tbe 
theft  and  tbe  possession  ought  also  to  be 
considered.  As  stated  in  Young  v.  State  (de- 
cided Oct.  IB,  1894)  20  S.  E.  270,  the  court. 
In  charging  in  this  connection,  should  use 
the  word  "recent,"  though  It  was  there  held 
that  the  omission  to  do  so  was  not  cause  for 
a  new  trial  where  it  affirmatively  and  un- 
equivocally appeared  that  the  possession  in 
question  Was  In  fact  a  recent  one.  Still,  we 
do  not  think  that  in  cases  of  tbls  kind  the 
court  should  ever  neglect  to  refer  to  tbe  ele- 
ment of  recency,  and  In  such  cases  the 
charge  should  conform  to  the  rules  stated  in 
the  fourth  headnote,  which  are  sufficiently 
plain  without  further  comment  We  grant 
a  new  trial  in  this  case  because  of  the  error 
tfaereln  indicated. 
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5.  Some  other  minor  qnestlons  were  pre- 
sented 1>7  the  motion  for  a  new  trial,  but 
none  of  them  are  of  sufficient  Importance  to 
require  dlscusalon.   Judgment  reversed. 


(96  Ga.  27) 

AMERICAN  SUGAR-REFINING  CO.  t. 
McGHEE  et  al. 
(Supreme  Court  of  Georgia.    March  11,  1895.) 
Cabribbs  —  RsFOaAL  OF  Goods  bt  Ooxbiqnbk  — 

Dbuvbbt  to  Bxoebr— BBOEBa'a  Authority. 
L  Where  goods  were  riiipped  over  the  lines 
of  coDDecting  railways  to  a  consignee  deaig- 
aated.in  the  bill  of  lading,  and  on  arrival  at  des- 
tination the  receivers  of  the  railway  company 
which  completed  the  tran^Mrtatioa  tendered  de- 
livery to  that  consignee,  and  be  declined  to  re- 
ceive the  goods,  the  liability  of  the  receivers  as 
common  carriers  thereupon  ceased,  and  they  be- 
came liable  as  warehonsemen  only,  and  as  such 
were  chargeable  with  the  duty  of  notifying  the 
consignor  of  the  consignee's  refusal  to  accept 
the  goods,  and  with  the  further  duty  of  holding 
the  same  subject  to  the  order  of  the  consignor. 

2.  The  action  being  by  the  conrignoragainst 
the  receivers  to  recover  the  goods  or  their  value, 
and  the  only  defense  set  up  and  relied  upon  by 
the  defendants  being,  in  substance,  that  they 
had  delivered  the  goods  as  directed  by  a  broker 
of  the  plaintiff,  and  that  he  was  the  duly-author- 
ized agent  of  the  plaintiff  to  direct  such  deliv- 
ery,  and  there  being  no  sufficient  evidence  to 
warrant  a  finding  that  he  was  in  fact  such  an 
agent  of  the  plaintiff,  the  judge  below,  who 
tried  the  case  without  a  jury,  erred  in  adjudg- 
ing that  the  defendants  were  not  liable. 

3.  The  broker,  under  his  general  powers  as 
such,  had  no  authority  either  to  receive  the 
goods  or  to  direct  to  whom  they  should  be  de- 
livered; nor  could  such  authority  be  conferred 
upon  him,  so  as  to  bind  his  principal,  the  con- 
signor, by  any  local  custom  or  usage,  the  latter 
having  no  knowledge  thereof,  and  nmsequently 
not  contracting  with  ref«ence  thereto  In  mak- 
ing the  shipment 

(Syllabus  by  the  Court) 

Error  from  city  court  ot  Macon;  3.  P.  Ross, 
Judge. 

Action  by  the  American  Sugar-Reflning 
Company  against  C.  M.  McGbee  uid  others, 
recelvov.  Defendants  had  Judgment;  and 
plaintiff  brings  error.  Rerersed. 

Kilts  &  Jordan  and  8.  A.  Reld,  for  plaintiff 
In  error.  HUl,  Harris  &  Birch,  tor  defend- 
ants In  error. 

LUMPKIN,  J.  The  American  Sugar-Refln- 
ing Company  brought  an  action  against  the 
receives  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  for  the  recovery 
of  100  barrels  of  sugar,  or  the  value  of  the 
same.  The  material  allegations  of  the  dec- 
laration are  as  follows:  On  January  24, 
1893,  the  plaintlfT  delivered  the  sugar  to  tbe 
N.  O.  &  N.  E.  Railroad  Company,  to  be  trans- 
ported ov^  its  line  to  its  terminus,  and 
thence  over  tbe  line  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway,  of  which  the 
defendants  were  in  charge  as  receivers,  to 
Macon,  Ga.,  the  shipment  having  been  made 
uuder  a  bill  of  lading  by  the  terms  of  which 
the  sugar  was  consigned  to  Rogers,  Jones 
&,  Moore,  of  tbe  city  last  named ;  and  the  de- 
itmdauts  received  the  sugar  for  transporta- 


tion and  delivery  under  that  bill  of  lading. 
The  plaintiff  was  really  the  owner  of  the 
sugar  when  the  defendants  received  it,  the 
shipment  having  been  made  upon  a  fraudu- 
lent order  given  by  a  broker  without  authori- 
ty from  tbe  consignees,  who  did  not  order 
nor  buy  the  sngar,  nor  consent  to  Its  ship- 
ment to  them,  and  who  disclaimed  any  right 
or  title  to  or  interest  in  it,  and  refused  to  re- 
ceive It,  which  facts  wa-e  not  known  to,  the 
plaintiff  till  afterwards.  It  was  the  duty  of 
the  defendants,  upon  the  refusal  of  the  con- 
signees to  receive  the  goods,  to  notify  the 
plaintiff  of  this  fact,  and  redeliver  to  It,  or 
to  Its  order.  The  defendants  failed  to  ob- 
serve this  duty,  but  on  tbe  contrary,  convert- 
ed and  appropriated  the  sugar  to  their  own 
use  as  receivers,  to  the  plaintiff's  damage  In 
the  sum  of  $1,640.85,  which  was  the  value  (tf 
tbe  consignment 

In  order  that  the  nature  of  the  defense 
may  be  clearly  understood,  we  will  now  set 
forth  In  full  those  portions  of  the  defend- 
ants' pleas  upon  which  they  relied.  They 
are  as  follows:  "And,  f<»*  further  answer  In 
this  behalf,  theee  defendants  show  that  the 
waybills  or  shipping  directions  which  ac- 
companied the  freight  in  question  required 
these  defendants  to  turn  over  and  deliver 
said  goods  to  Rog^,  Jcmes  &,  Moore,  of  the 
city  of  Maccm;  that  upon  the  receipt  of  said 
goods  in  tbe  warehouse  of  tbe  East  Tennes- 
see, Virginia  and  Georgia  Railway  Company 
at  Macon,  Ga.,  these  defendants,  througb 
their  agent  at  said  point,  tendered  the  said 
goods  to  tbe  consignees,  Rogers,  Jones  & 
Moore,  as  by  the  shipping  directions  re* 
quired  to  do;  that  Immediately  said  Rogers, 
Jones  &  Moore  declined  to  receive  said  goods, 
alleging  that  they  were  not  willing  to  re- 
ceive the  same,  and  directing  the  agent  of 
these  defendants  to  consult  with  John  Far- 
rar,  agent  or  broker  of  the  plaintiffs  In  this 
city;  that  therenpon  the  said  agent  notified 
the  said  John  Farrar,  broker,  as  aforesaid, 
upon  whose  order  the  said  goods  had  been 
purchased,  that  the  goods  were  ready  to  be 
delivered,  and  that  Rogers,  Jones  &  Moore, 
the  consignees,  declined  to  receive  the  goods, 
and  had  directed  these  defendants  to  consult 
with  him;  thereupon  the  said  John  Farrar 
Immediately  directed  these  defendants  to  de- 
liver the  goods  to  H.  D.  Adams  &  Co.,  a  re- 
sponsible firm  of  this  city;  that  pursuant  to 
such  Instruction,  and  having  often  been  in- 
structed before  in  similar  cases  by  the  said 
John  Farrar,  these  defendants,  through  their 
agents,  delivered  over  the  goods  to  the  said 
H.  D.  Adams  &  Co.,  for  tbe  account  of  tbe 
plaintiffs,  as  directed  by  the  plaintiffs'  broker 
so  to  do.  These  defendants,  having  notified 
the  consignors  through  their  agent,  as  afore- 
said, and  having  been  by  him  directed  as  to 
the  disposition  of  the  goods,  followed  his  in- 
structions  to  the  letter,  and  delivered  them 
over  to  the  perstms  designated  by  the  said 
broker.  Wherefore  these  defendants  show 
that  tbey  have  fully  discharged  their  du^  In 
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and  about  Mid  matter,  and  that  there  la  no 
liability  npon  them  to  account  for  any  matter 
or  thing  connected  with  the  subsequent  dis- 
position of  said  merchandise.  And,  for  fur- 
ther answer  In  this  behalf,  these  defendants 
show  that  they  were  cognizant,  from  a  long 
course  of  dealing  through  their  agents  at 
Macon,  of  the  fact  that  said  Macon  Brc^er- 
age  Company,  or  John  Farrar  &  Company,  or 
both,  of  which  John  Farrar  was  one  of  the 
partners  or  principal  agent,  had  been  for  a 
long  time  the  agent  of  the  plalntiffa  In  pla- 
cing their  orders  and  the  sale  of  products  of 
the  plaintiffs  In  this  city;  that  when  the  said 
Rogers,  Jones  &  Moore,  the  consignees  of 
said  goods,  refused  to  receive  them,  and  di- 
rected the  defendants  to  consult  with  the 
said  John  Farrar,  as  a  member  of  the  said 
Macon  Brokerage  Company  or  John  Farrar 
&  Company,  these  defendants  immediately 
did  so.  In  accordance  with  the  custom  that 
had  heretofore  prevailed  with  reference  to 
similar  shipments,  and  the  said  John  Farrar, 
for  the  said  Macon  Brokerage  Company  or 
John  Farrar  &  Company,  having  directed 
these  defendants  to  turn  over  the  said  goods 
to  H.  D.  Adams  &  Co.,  a  responsible  firm, 
fully  Bidvent,  and  fully  able  to  pay  for  the 
■am^  these  defendants  obeyed  such  Instruc- 
tlcms.  The  said  John  Farrar  had  been  pla- 
cing orders  for  the  consignors  for  a  long 
series  of  years,  and  was  known  to  this  de- 
faidant  as  the  agent  and  broker  of  the  said 
plaintiffs  In  this  city.  He  bad  authority, 
botii  by  cnstmn  and  1^  direct  mandate  from 
the  plaintiffs,  to  place  their  orders  in  this 
dty,  and  these  defmdants  mly  followed  the 
InstrncUons  that  they  received  from  him  In 
this  case,  as  it  was  known  to  them,  from  his 
course  of  dealing,  that  he  was  the  authorised 
agent  of  the  plaintiffs  to  direct  the  dlspoel- 
tlon  of  the  goods,  as  well  as  to  procure  and 
place  orders  therefor.  These  defendants  de- 
livered the  gooda  to  the  parties  to  whom  they 
were  consigned.  Those  parties  having  re< 
fused  the  goods,  and  having  directed  these 
defendants  to  consult  with  Jolm  Farrar.  as 
aforesaid,  the  goods  were  dellvwed  to  H.  D. 
Adams  &  Ga.  on  instrucUtnu  from  him,  as 
broker  of  the  said  plaintUfs." 

The  case,  by  consent,  was  tried  by  the  Judge 
without  a  jui7.  ^le  evidence,  as  a  whole, 
showed  substantially  the  following  state  of 
facts:  John  Farrar,  or  the  Maccm  Brokerage 
Company,  under  different  firm  names  (John 
Farrar,  however,  always  being  a  member),  did 
business  for  the  plaintiff  as  its  brokor  In  the 
city  of  Macon  from  1890  until  and  including 
the  month  of  January,  1883.  During  this  pe- 
riod, Fairar,  or  the  firms  of  which  lie  was  a 
member,  sent  laiga  numbers  of  orders  to  the 
plaintiff,  at  the  Instance  of  various  parties. 
He  bad.  howevw,  no  autborl^  to  make  sales 
for  the  i^alntiff,  but  only  to  submit  orders  for 
Its  acceptance  or  refusal,  receiving  commissions 
on  sates  completed;  and  In  no  *"^*t"^  was 
he  authorised  to  make  c(^ectl<uis  for  the  plain* 
tiff,  but  purchasers  remitted  to  it  directly.  He 


was  not  authorized  to  dispose  of  any  goods 
for  the  plaintiff  without  instructions  from  It, 
and  In  the  present  case  be  was  not  authorized 
to  take  possession  of  or  dispose  of  the  sugar, 
or  give  any  directions  as  to  Its  delivery.  The 
plaintiff  gave  him  no  Instructions  whaterer 
concerning  it.  The  shipment  of  the  sugar  was 
brought  about  as  follows:  Farrar,  for  a  fraud- 
ulent purpose  of  his  own,  and  without  author- 
ity from  Rogers,  Jones  &  Moore,  sent  an  order 
to  the  plaintiff  to  ship  to  them  100  tmrrela  of 
sugar,  and  it  did  so,  believing  that  the  order 
was  an  honest  one  and  duly  authorized.  Far- 
rar Informed  Rogei's,  Jones  &  Moore  of  the 
sending  of  the  order,  but  represented  that  It 
resulted  from  a  mistake  caused  by  his  using 
the  wrong  cipher,  and  requested  them  to  no- 
tify him  of  the  arrival  of  the  sugar.  When  It 
did  arrive,  the  agent  of  the  defendants  notified 
Rogers,  Jones  &  Moore  of  the  fact,  and  ten- 
dered delivery  to  them,  the  agent  being  at  the 
time  entirely  Ignorant  of  the  fraud  which  had 
been  practiced  by  Farrar.  Rogers.  Jones  & 
Moore  Informed  the  agent  that  the  sugar  was 
not  for  them,  and  declined  to  receive  It,  bat 
stated  that  Farrar  would  dispose  of  It  Tbej 
also,  as  the  latter  had  requested,  Informed  him 
of  the  arrival  of  the  sugar,  and  mailed  to  him, 
without  indorsement,  the  bill  of  lading  which 
had  been  sent  to  them.  He,  without  infonn* 
lug  the  plaintiff  of  the  rejection  of  the  con- 
signment by  Rogers,  Jones  &  Moore,  and  with- 
out presenting  to  the  agent  of  the  defendants 
the  bill  of  lading,  simply  telephcned  the  agent 
to  ddlver  the  sugar  to  H.  D.  Adams  &  Ca; 
and  the  agent,  without  having  notified  the 
plaintiff  of  the  refusal  of  Rogers,  Jones  & 
Moore  to  receive  the  sugar,  and  without  hav- 
ing asked  of  the  plaintiff  any  directions  in  the 
matter,  and  also  wltlMut  requiring  from  Far^ 
rar  the  production  of  the  bill  of  lading,  deliv- 
ered the  sugar,  as  he  had  directed,  to  H.  D. 
Adams  &  Ca,  a  responsible  firm,  who  after^ 
wards  paid  Farrar  for  the  same.  He  ataenmd- 
ed  without  paying  anything  to  tiie  pblntilf, 
which,  however,  never  expected  nor  demanded 
payment  from  him.  Goods  were  very  fre- 
quently  delivered  without  requiring  tlie  bll!  of 
lading  to  be  surrendered.  When  the  pliUntiff 
had  become  Informed  of  the  rejection  of  the 
consdgnmoit  by  Rogers,  Jones  ft  Mioore,  It 
made  a  demand  upon  the  defendants  agent 
for  the  sugar,  and.  In  reply  to  this  demand,  the 
attorneys  of  the  defendants  wrote  the  follow- 
ing letter,  addressed  totheplaintiff*sattomey: 
"Your  demands  have  been  refored  to  no.  In 
reply  to  yours,  we  beg  to  state  that  the  gooda 
In  question  were  delivered  to  Afeasrs.  H.  D. 
Adams  ft  Gompuiy  1^  direction  of  the  Macon 
Brokerage  Company,  through  Mr.  Farrar,  of 
this  place.  This  delivery  was  made  on  or 
about  February  1,  1893.  The  Macon  Broker- 
age  Company  daim  to  be  acting  tw  your  dU- 
ent,  and  It  was  known  to  this  conqmny  that 
they  had  been  repr^entlng  them  In  other  simi- 
lar transoctiona,  and  this  sugar  was  shipped 
on  the  order  of  said  brokerage  company." 
There  had  been  previously  frequent  deaUag» 
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between  the  agent  of  tbe  defendants  and  Far- 
rar  In  his  capacity  as  broker.  He  often  har- 
ried up  deliveries,  and  also  gave  directions 
about  placing  cars  for  consignees,  and  hts  in- 
structions were  carried  out;  but  In  every  In- 
stance except  the  present  his  directions  related 
to  deliveries  to  the  proper  consignees.  This 
was  the  first  time  when  tbe  defendant's  agent 
"bad  to  change  tbe  consignee."  The  value  of 
the  sugar  was  proved.  There  was  also  a  con- 
siderable amount  of  evidence  as  to  certain  al- 
leged customs  In  tbe  dty  of  Macon.  It  was 
shown  that,  according  to  the  usage  of  trade 
recognized  by  tbe  wholesale  dealers  of  that 
city,  when  a  merchant,  for  any  reason,  re- 
jected a  consignment  shipped  to  blm  upon  tbe 
order  of  a  broker,  It  was  customary  to  notify 
the  broker  of  such  rejection,  without  also  com- 
municating the  fact  to  his  principal,  leaving 
tbe  broker  to  arrange  for  the  Anal  disposal  of 
the  shipment.  Upon  such  notification  to  the 
broker.  It  was  bis  duty  to  communicate  with 
his  principal,  and  get  instructions  as  to  how 
tbe  goods  rejected  should  be  disposed  of.  The 
broker  bad  no  power  to  assume  possession  of 
the  goods,  to  make  a  resale  of  them,  or  to  give 
any  direction  as  to  their  delivery,  save  upon 
receiving  express  authority  from  bis  principal; 
but  tbe  railroad  agents  usually  respected  the 
broker's  orders  as  to  final  delivery  of  the 
goods,  when  the  broker  was  known  to  be  rep- 
resenting the  consignor,  and  bad  given  tbe 
order  upon  which  the  goods  were  shipped, 
without  requiring  blm,  it  wonld  seem,  to  ex- 
hibit any  evidence  of  authority  from  his  prin- 
cipal to  accept  tbe  consignment  In  the  princi- 
pal's behalf,  or  to  direct  delivery  to  a  person 
other  than  tbe  original  consignee  named  in  the 
bill  of  lading.  It  did  not,  however,  appear  that 
a  delivery  of  this  kind  had  ever  been  made  to 
Parrar,  acting  as  the  broker  of  the  plaintiff,  or 
of  any  other  principal  he  was  known  to  rep- 
resent It  was  further  shown  that  it  was 
against  the  rules  of  the  sugar-refining  com- 
pany to  give  the  discount  allowed  on  orders  for 
100  barrels  of  sugar,  unless  the  whole  of  that 
amount  was  taken  by  a  single  firm  or  person. 
It  was  customary,  however,  through  the  con- 
trivance of  Farrar,  for  the  merchants  of  Ma- 
con to  evade  this  rule  by  several  of  them  com- 
bining together,  giving  an  order  in  the  name 
of  one  only  of  them,  and  directing  shipment 
accordingly.  When  the  sugar  arrived,  Farrar 
would  carry  out  the  scheme  by  going  around, 
in  behalf  of  the  nominal  consignee,  to  all  the 
other  merchants  Interested,  taking  tbe  check 
of  each  for  his  proportion  of  tbe  price,  and 
giving  blm  an  order  dn  the  railroad  for  the 
amount  of  sugar  to  which,  under  tbe  arrange- 
ment, he  was  entitled.  Farrar  would  then  de- 
liver tb^  checks  thus  collected  to  the  merchant 
in  whose  name  the  shipment  was  made,  who 
thereupon  would  send  to  the  sugar  company 
his  individual  check  for  the  price  of  the  entire 
consignment.  The  bill  of  lading  would  be 
turned  over  to  Farrar,  who.  upon  surrender- 
ing It  to  tbe  railroad  company,  would  thus  be 
«nabled  to  get  possession  of  tbe  consignment, 
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and  direct  its  distribution  upon  bis  written  or- 
ders to  tbe  several  parties  interested  therein. 
It  was  not  shown  that  the  plaintiff  bad  any 
knowledge  at  all  of  tbe  customs  prevailing  In 
Macon,  whatever  they  were,  or  dealt  with  ref- 
erence to  the  same.  The  judge  rendered  a 
judgment  In  favor  of  the  defendants,  and  the 
plaintiff  made  a  motion  for  a  new  trial,  to  tbe 
overruling  of  which  It  excepted. 

1.  We  think  that,  under  tbe  facts  stated, 
the  receivers  of  the  railway  company  bad  a 
perfect  right  to  treat  tbe  cMisignment  ex- 
actly as  If  Rogers,  Jones  &  Moore  bad  actual- 
ly ordered  the  sugar.  They  were  tbe  con- 
signees designated  In  the  bill  of  lading,  and 
the  defendants*  agent  did  precisely  tbe  prop- 
er thing  in  tendering  delivery  to  them.  This 
being  so,  when  these  consignees  declined  to 
take  the  goods,  the  liability  of  the  defend- 
ants as  carriers  c&ieed,  and  they  became  lia- 
ble as  warehousemen  only.  As  such.  It  was 
their  duty  to  notify  the  consignor  of  the  con- 
signees' refusal,  and  also  to  hold  the  goods 
subject  to  the  consignor's  order.  Of  course, 
an  order  for  the  delivery  of  the  sugar  from 
an  agent  of  the  consignor  having  authority 
to  give  It  would  be  the  legal  equivalent  of 
such  an  order  from  the  consignor  Itself.  We 
shall  assume  that  the  proposltlcuis  announced 
In  this  division  of  this  opinion  will  be  accept- 
ed as  sound  and  correct,  without  att^tplng  to 
elaborate  or  discuss  them. 

2.  The  case  was  earnestly  argued  in  this 
court  by  counsel  for  tbe  defendants  In  error 
upon  tbe  line  that  the  conduct  of  Rogers, 
Jones  &  Moore  amounted  to  such  a  quasi  ac- 
ceptance of  the  consignment  as  wonld  justify 
a  dellvMy  to  another  upcm  their  order  or 
direction.  It  was  str^uously  Insisted  that, 
by  referring  the  defendants'  agent  to  Farrar, 
the  consignees  made  him  their  agent  to  give 
direction  as  to  the  delivery  of  the  sugar,  and 
that  consequently  his  order  to  deliver  tbe 
same  to  H.  D.  Adams  &  Co.  was  the  act  of 
Rogers,  Jones  &  Moore,  and  a  disposition  of 
the  sugar,  so  far  as  the  defendants  were  con- 
cerned, by  the  consignees  themselves.  Im- 
pressed by  the  earnestness  and  zeal  of  the 
counsel,  we  most  carefully  examined  the 
record  to  ascertain  if  it  c<»italued  anything 
upon  which  a  defense  of  the  nature  just  in- 
dicated could  be  rested;  but  we  were  un- 
able to  find  any  support  for  such  a  defense, 
either  In  tbe  pleadings  or  In  the  evidence. 
As  will  have  been  seen,  tbe  defendants'  pleas 
repeatedly  state  that  Rogers,  Jones  &  Moore 
refused  to  receive  the  goods,  the  expression 
used  in  one  instance  being  that  they  "de- 
clined  to  receive  the  goods,  alleging  that  they 
were  not  willing  to  receive  the  same."  Tbe 
pleas-also  distinctly  set  up  that  the  defend- 
ants gave  notice  of  this  refusal  to  the  con- 
signor, through  l^rrar,  as  Its  agent;  that  he 
was  its  authorized  agent  to  direct  the  dispo- 
sition of  the  goods;  and  that  delivery  wap 
made  In  accordance  with  his  instructions,  as 
the  consignor's  broker.  The  previous  deal- 
ings between  the  defendants  and  Farrar,  and 
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the  customs  preralllng  In  Macon,  were  al- 
leged in  support  of  the  proposition  that  he 
was  the  graeml  agent  of  the  sugar-reflning 
company,  and,  as  such,  entitled  to  direct 
what  should  he  done  with  Its  goods.  The 
above-quoted  letter,  written  by  the  defend- 
ants* attorneys,  shows  that  the  defendants' 
claim  from  the  Terybeglnnlngwasthatthede- 
Uvery  to  H.  D.  Adams  &  Co.  was  made  on  the 
order  of  the  brokerage  company,  representing 
the  BUgor-reaning  company,  and  contains  not 
even  a  bint  that  delivery  was  made  upon 
any  authority  or  direction  given  by  Rogers, 
Jones  &  Moore,  as  consignees.  It  Is  true 
there  la  an  e3q)Te8slon  In  one  of  the  pleas 
that  the  defmdants  "delivered  the  goods  to 
the  parties  to  whom  they  were  consigned"; 
but  this  cannot  be  tal:en  as  meaning  literally 
what  it  says.  This  expressltm  Is  immediate- 
ly followed  by  a  recital  that  these  parties 
refused  the  goods,  and  there  can  be  no  pos- 
sible doubt,  from  the  pleas  as  a  whole  and 
from  the  evidence,  that  the  defendants  never 
seriously  claimed  that  there  had  been  a  de- 
i.'very  to  Rogers,  Jones  &  Moore,  the  con- 
signees, hut  only  that  delivery  was  tendered 
to  them,  and  they  thereupon  directed  that 
Farrar  be  consulted,  with  the  additional 
statement  that  he  would  dispose  of  the 
goods.  So  the  real  defense  In  this  case  was 
that  delivery  was  made  on  Farrar's  order; 
that  he  was  the  plalntitTs  agent,  duly  au- 
thorized to  give  the  rader;  and  that,  conse- 
quently, the  deUvoy  so  made  was  a  full  and 
complete  legal  protection  to  the  defendants 
against  the  plaintiff's  demand. 

In  t«tlng  the  merits  of  this  defense,  we 
will  first  inquire  whether  or  not  the  mere 
fact  that  Farrar  was  the  brofeer  of  the  plain- 
tiff authorized  him  to  direct  a  delivery  of 
the  sugar,  after  the  refusal  of  Rogers,  J(mes 
&  Moore  to  accept  It,  so  as  to  make  such 
delivery  binding  upon  the  plaintiff.  The 
powers  of  Farrar  as  the  plaintiff's  broker 
were  dearly  and  distinctly  shown  by  the  evi- 
dence, from  which  It  appears  that  be  was 
simply  a  merchandise  broker,  with  limited 
authority,  and  having  no  special  or  express 
power  to  do  anything  b^ond  such  acts  as 
brokers  of  this  kind  could  usually  do  in  the 
conduct  of  their  business.  He  was  a  mere 
middleman  to  negotiate  sales  by  snbmlttlng 
offers  to  his  principal.  He  had  not  even  the 
right  to  make  a  binding  contract  of  sale  in 
Its  behalf,  and  It  is  absolutely  certain  that 
he  had  no  authority  to  order  any  disposition 
of  Its  goods  other  than  to  see  that  they  were 
delivered  to  customers  who  had  actually  pur- 
chased them.  Some  confusion  has  arisen  by 
using  the  word  "broker"  In  cases  where  the 
person  referred  to  was  really  a  factmr.  Mr. 
Justice  Bradley,  In  Slack  v.  Tucker,  00  IT.  S. 
330,  says:  "The  dlfferrace  between  a  fkctor 
or  commission  merchant  and  a  broker  is 
stated  1^  all  the  books  to  be  this:  A  factor 
may  buy  and  sell  In  hts  own  name,  and  be 
has  the  goods  In  his  possession;  while  a 
JToker,  as  such,  cannot  ordinarily  buy  or  sell 


in  his  own  name,  and  has  no  possession  of 
the  goods  sold,"— citing,  In  a  footnote  Story, 
Sales,  S  91;  Story,  Ag.  S  34;  2  Kent,  Comm. 
622.  In  Story,  Ag.  {  28,  It  Is  said:  "The  true 
definition  of  a  broker  seems  to  be  that  he  is 
an  agent  employed  to  make  bargains  and 
contracts  between  other  persons  In  matters 
of  trade,"  etc.;  and  that  "he  Is  strictly,  there- 
fore, a  middleman  or  Interme^te  negotiator 
between  the  parties.'*  In  the  section  of  this 
work  cited  by  Mr.  Justice  Bradley,  It  Is 
stated  that,  while  a  factor  Is  intrusted  with 
the  possession,  management,  control,  and 
disposal  of  the  goods  to  be  bought  or  sold, 
a  broker  usually  has  no  such  possession, 
maoagement,  control,  or  disposal  ot  the 
same.  Again,  In  Tied.  Sales,  §  27%  It  Is 
said  that  a  brokw  is  not  authorized  to  re- 
ceive pigment  for  goods  sold  by  him,  and 
that  he  has  no  Implied  authority  to  rescind 
a  sale,  and,  without  express  authority,  can- 
not appoint  subagents  and  turn  the  business 
over  to  them.  In  Swell's  Evans,  Ag.  *4,  we 
find  a  quotation  from  Chief  Justice  Abbott 
in  the  well-known  case  of  Baring  t,  Conie, 
2  Bam.  &  Aid.  148*  In  which  the  dlstinctirai 
between  a  broker  and  a  factor  is  clearly 
pointed  out;  and  it  Is  there  stated  that  a 
broker  is  not  trusted  with  the  possessloi  of 
goods  the  sale  of  which  Is  effected  through 
his  agency.  The  same  distinction  Is  stated 
In  Mechem,  Ag.  §  13,  and  the  author  adds 
that  the  broker  does  not  ordinarily  have  the 
possession  of  the  property  which  he  may  be 
employed  to  sell,  and  that  his  contracts  are 
always  made  In  the  name  of  his  employ^-. 
After  an  examlnatkm  of  numerous  authori- 
ties, including  those  above  cited,  this  court. 
In  the  case  of  Kelly  v.  Kauffman  Milling  Co.. 
82  Ga.  105,  18  S.  E.  363,  reached  the  conclu- 
sion that  the  authority  of  a  merchandise 
broker,  under  his  general  powers  as  such, 
was  quite  limited,  and  that  he  bad  no  au- 
thority to  rescind  a  contract  of  salfb  receive 
from  the  purchaser  of  goods  the  bill  of  lad- 
ing indorsed  by  htm,  and  thus  obtain  posses- 
sion of  the  goods  from  the  carrier,  or  cause 
their  delivery  to  a  stranger  to  whom  he  had 
transferred  the  bill  of  lading.  That  case,  in 
effect,  roles  that  such  a  broker  as  Farrar  had 
no  right  or  power,  under  the  facts  disclosed 
by  the  record  In  the  present  case,  to  bind  the 
sui^reflnlue  company  by  an  order  to  the 
defendants  for  the  delivery  of  the  sugar  to 
H.  B.  Adams  &  Ca,  after  Its  rejection  by 
Sogers,  Jones  &  Moore. 

The  only  remaining  question  is  whether  or 
not,  under  the  local  customs  or  usages  pre- 
vailing in  the  city  of  Macon,  Farrar  had 
authority  either  to  receive  the  goods  himself, 
or  to  direct  to  whom  they  should  1>e  deliv- 
ered, so  as  to  bind  his  principal.  Tbe  truth 
is  It  would  be  a  strain  to  hold  that,  under 
the  evidence  submitted,  there  was  in  Macon 
any  custom  from  which  any  such  authority 
on  the  part  of  Farrar  could  he  derived,  evra 
if  the  plaintiff  knew  and  was  bound  ixy  the 
customs  of  trade  In  that  ci^;  but  it  was  not 
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pretended  that  It  had  ai^  knowledge  what- 
ever  of  any  local  cnstom  or  nsage  preTalllng 
In  Macon,  or  that  It  made  contracts  with 
rtference  thereto  In  selling  goods  In  that 
market  We  think  It  would  be  exceedlng- 
I7  nnJuBt  to  hold  the  plaintiff  hound  by  any 
custom  In  the  tdty  of  Maoon  of  which  It  was 
totally  Ignorant  Customs  are  ,  quasi  laws 
which  have  no  extraterritorial  operation.  A 
cnstom  prevailing  In  Macon  would  not 
proprlo  Tigore,  have  any  force  In  Atlanta, 
much  leas  In  New  Orleans.  This  being  so, 
no  one  Is  bound  to  take  notice  of  a  qpeclal 
custom,  as  he  would  be  of  a  geiwral  rule  of 
law.  Therefore,  actual  knowledge  of  the 
existence  and  observance  of  a  mere  local 
custom  Is  necessary  to  charge  one  who  does 
not  come  directly  within  the  scope  of  its 
operation.  A  merchant  in  New  Orleans  could 
not  be  preeumed  to  know  the  customs  of 
Macon,  and,  It  not  being  his  duty  to  take 
notice  of  the  same,  he  cannot  be  held  to 
have  Impliedly  contracted  with  reference  to 
such  custmns.  unless  It  Is  affirmatively 
shown  that  he  had  actual  knowledge  of  the 
same.  Hie  EAuIPman  Case,  supra.  Is  also 
In  point  ujton  the  particular  question  with 
which  we  are  now  dealing.  It  appeared  In 
that  case  that  an  effort  was  made  to  enlarge 
the  authority  of  the  broker  under  the  general 
law  by  proving  a  local  custom  or  usage  pre- 
vailing In  Atlanta,  under  which  It  was  claim- 
ed that  brokers  were  recognized  as  repre- 
senting the  persons  who  employed  them  to 
Btm  In  afterwards  canceling  sales  and  tak- 
ing charge  of  the  goods  themselves;  and  It 
was  decided  that  no  such  custom  would  af- 
fect the  seller  unless  It  was  known  to  him, 
so  that  his  assent  thereto  could  be  reasona- 
bly Inf«Ted. 

So,  on  the  whole,  we  conclude  that,  under 
the  l^cts,  the  Judge  erred  In  rendering  a 
Judgment  In  favor  of  the  defraidants.  We, 
of  coune,  recognize  the  correctness  of  the 
principle  asserted  by  counsel  for  the  defend- 
ants in  enor  that,  when  the  liability  of  the 
defendants  became  that  of  mere  warehoiuse- 
men,  they  were  bound  only  to  exercise  or- 
dinary diligence  In  maUng  a  delivery  of  the 
goods;  but  we  are  conatralned  to  hold  that 
they  failed  to  observe  even  this  degree  of 
diligence.  Granting  that  notice  to  Farrar  of 
the  rejection  of  the  consignment  1^  Sogers, 
Jones  &  Moore  was.  In  law,  equivalent  to 
notice  of  this  f&ct  to  the  sugat^reflning  com- 
pany, it  hy  no  means  follows  that  a  delivery 
to  Farrar  or  to  his  order  was  authorized.  On 
the  contrary,  we  are  decidedly  of  the  opin- 
ion that  the  evidence  falls  to  show  any  law- 
ful excuse  or  Justification  for  such  delivery, 
and  that  ordinary  diligence  would  have  re- 
quh-ed  defendants  to  go  at  least  one  step  fur- 
ther, and  obtain  satisfactory  evidence  tliat 
Fvrar  real^  had  authority  to  direct  the  de- 
livery in  behalf  of  the  plaintiff,  If  such  was 
the  fact;  and,  if  not,  to  hold  the  goods  sub- 
ject to  the  consignor's  order.  Judgment  re- 
versed. 


(Uft  M.  0.  659) 
WALLACE  et  al.  v.  DOUGLAS. 
(Supreme  Court  of  North  Carolina.  April  2, 
1885.) 

AsaiOHMENT  or  Sauubb  or  Defdtt  Mibseau— 
Claims  against  TTKrrsD  States. 

1.  Assignments  by  United  States  deputy- 
marshals  of  claims  for  their  services  before  the 
amount  has  been  placed  to  the  marshal's  credit 
in  the  treasury  department  are  not  unlawful,  as 
being  an  assignment  of  Interests  in  claims 
against  the  United  States  before  their  allow- 
ance, in  violation  of  Rev.  St.  U.  8.  §  3477,  as 
such  claims  are  upon  the  marshal,  and  not  up- 
on the  government. 

2.  Where  a  draft  Is  accepted  payable  "when 
I  receive  funds  tc  the  use  of  the  drawer,  the 
acceptor  is  liable  when  the  moneys  have  been 
placed  to  his  credit,  though  he  has  not  taken 
manual  possession  thereof. 

Appeal  from  superior  court  Iredell  coun- 
ty; Byuum,  Judge. 

Action  by  Wallace  Bros,  against  R.  M. 
Douglas.  From  a  Judgment  toe  plaintiffs, 
defendant  appeals.  Affirmed. 

Far  former  opinions,  see  9  8.  E.  453,  10  S. 
E.  1013,  and  19  S.  S.  668. 

R.  M.  Douglas,  In  pro.  per.  Armfleld  ft 
Turner,  for  appdlees. 

MONTGOMERY,  J.  This  Is  the  fourth 
time  this  cause  has  been  before  the  court 
In  the  report  of  the  first  appeal  (103  N.  a 
19,  9  S.  B.  463)  can  be  seen  the  statement  of 
the  contentton  between  the  parties. 

The  referee,  at  the  August  term,  1893.  of  13m 
superior  court  of  Iredell  county,  made  an 
amended  report  as  follows:  "(1)  That  the  de- 
fendant, R.  M.  Douglas,  was  marshal  of  the 
Western  district  of  North  Carolina  fOr  the 
years  1878,  1879,  1880,  and  1881,  and  that 
during  said  years  he  had  in  his  employmrat, 
ag  deputy  marshals,  X  T.  Patterson,  Jr.,  W. 
J.  Patterson,  and  S.  P.  Graham.  Ci)  That 
on  the  4th  day  of  December,  1879,  J.  T.  Pa^ 
terson,  Jr.,  drew  a  draft  cm  defendant  In  fa^ 
vor  of  himself  for  f20(K  and  Indorsed  by 
bim  on  the  same  di^  to  Blantuo  ft  Dryant; 
and  anbsequently  purchased  by  the  plalntiffa, 
who  are  now  the  owiwrs  thereof,  and  that 

on  the  day  of  18&-i  the  plain* 

Wta  presented  said  draft  to  the  defendant  for 
payment,  who  accepted  the  same  condition- 
ally by  writing  across  the  ftice  tha«of  the 
following:  'Accepted.  Payable  when  I  re- 
C^ve  funds  to  the  use  of  T.  T.  Patterson,  Jr. 
B.  M.  Doughis.  V.  B.  Marshal.'  @)  That  on 
the  leth  day  of  November,  1881,  W.  J.  Pat- 
terson drew  a  draft  on  defendant  for  $323, 
payable  to  hlmsdi^  and  on  said  day  indorsed 
by  him,  and  accepted  by  the  defendant  condi- 
tionally by  writing  across  the  face  thereof 
the  following:  'Accepted.  Payable  when  I 
receive  funds  to  the  use  of  W.  J.  Patterson. 
[Signed]  R.  M.  Douglas,  U.  S.  Marshal.' 
And  that  the  plaintiffs  are  now  the  owners 
thereof.  (4)  That  neither  of  the  foregoing 
drafts  have  been  paid,  nw  any  part  thereof. 
(^S)  That  the  defendant,  Douglas,  has  had 
placed  to  his  credit  In  the  treasury  d^^rt* 
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meet  of  the  United  States  the  sam  of  $460.7G  i 
on  claims  due  him  foe  services  of  J.  T.  Pat- 
terson, Jr.,  performed  prior  to  the  acceptance 
of  his  said  draft,  and  the  aforesaid  sum  of 
$400.76  was  not  subject  to  any  previous  order 
or  money  advanced  hy  the  defendant  to  J. 
T.  Patterson,  Jr.,  and  that  the  same  was 
placed  to  his  credit  and  control  since  the  ac- 
ceptance of  said  draft  (6)  That  said  de- 
fendant, Douglas,  has  had  placed  to  his  cred- 
it and  control  in  the  treasury  department  In 
Washington,  D.  C,  the  sum  of  |2,274.S&,  due 
him  for  service  of  W.  J.  Patto-son  rendered 
prior  to  the  acceptance  of  the  aforesaid  draft 
for  $325,  and  that  the  same  was  not  subject 
to  any  prerions  draft  or  moneys  advanced  hy 
the  defendant  to  the  said  W.  J.  Patterson,  ex- 
cept a  draft  for  flOO  and  one  for  $500;  and 
that  the  aforesaid  sum  of  $2,274.55  was 
placed  to  the  credit  and  control  of  the  de- 
fendant since  the  acceptance  of  said  draft 
(7)  That  the  amount  of  the  claim  which  S. 
P.  Graham  traded  to  the  plaintiffs  on  the 
25th  day  of  October.  1881,  was  $08.82  for  serv- 
ices rendered  by  said  Graham  as  deputy  mar- 
Bbal  to  the  defendant  &nd  sworn  to  before 
J.  C.  Anderson,  United  States  commissioner, 
on  the  20th  day  of  October,  1S81,  and  that 
the  same  was  presented  to  defendant  by  the 
plaintiffs,  which  he  agreed  to  pay;  and  of  the 
aforesaid  claim  $95.62  has  been  placed  to 
the  credit  and  control  of  the  defendant  In 
the  treasury  department  at  Washington,  D 
C,  since  the  acceptance  of  said  claim  by  de- 
fendant, the  remainder  of  said  claim  having 
been  allowed  by  the  government.  That  the 
voucher  so  traded  to  the  plaintiffs  was  toe 
services  rendered  prior  to  said  acceptance 
and  before  the  same  was  transferred  to  the 
plaintiffs.  And  the  further  sum  of  $2,858.76 
was  placed  to  the  defendant's  ci'edlt  and  con- 
trol in  the  treasury  department  for  services 
rendered  hy  said  Graham,  and  out  of  that 
sum  the  defendant  has  received  $900,  leaving 
$1,958.76  to  the  credit  of  the  defendant  since 
said  acceptance.  (8)  The  referee  finds  as  a 
further  fact  that  the  aforesaid  amounts, 
when  added  together,  make  a  sum  total  of 
$020.62.  From  the  foregoing  facts  I  find  the 
following  conclusions  of  law:  (1)  That  the 
amountsof  moneyplaced  to  thecredltand  con- 
trol of  the  defendant  in  the  treasury  depart- 
ment at  Washington,  D.  C,  as  found  above, 
and  whldi  are  largely  In  excess  of  the  plain- 
tiffs* claims,  are  subject  to  tlie  payment  of 
the  drafts  sued  on  to  the  full  amount  of  the 
same,  with  Interest  thereon  at  6  per  cent, 
from  the  17th  day  of  July,  1885,  at  which  time 
this  action  began,  till  the  7th  day  of  August, 
1893,  which  amount  to  $318.55;  added  to 
the  principal,  make  a  sum  total  of  $039.17, 
which  I  find  as  a  conclusion  of  law  that  the 
plaintiffs  are  entitled  to  Judgment  against 
the  defendant  and  for  costs  of  action.  All 
of  which,  togethw  with  the  evidence  Intro- 
duced by  both  parties,  and  the  rulings  as  to 
the  competency  of  evidence,  Is  respectfully 
submitted  this  7tta  day  of  August,  1883." 


At  May  term,  1JS04,  when  the  ease  was 
colled  for  hearing,  the  defendant  made  the 
following  motions:  "That  the  action  be  dis- 
missed, for  that  the  complaint  and  evidence 
in  the  case  disclose  that  all  the  drafts  and 
accounts  herein  declared  on  were  drawn  cm 
claims,  or  an  interest  in  claims,  against  the- 
United  States,  before  their  allowance,  and 
are  therefore  null  and  void  under  the  stat- 
utes of  the  United  States.  The  defendant 
further  moves  that  the  action  be  dismissed, 
because  the  referee  does  not  find  that  any 
sums  of  money  have  been  paid  to  the  de- 
fendant" The  motions  were  overruled,  and 
the  defendant  excepted.  The  court  then 
proceeded  to  consld^  the  case  on  the  report 
and  exceptions.  The  exceptions  were  not 
sustained,  the  findings  of  the  referee  were 
adopted  and  confirmed,  and  the  following 
Judgment  was  rendered: 

"This  action  coming  on  for  hearing  before 
Bynum,  J.,  at  May  term,  1894,  of  Iredell  sn- 
perlor  court,  upon  the  report  of  H.  Bingham. 
Esq.,  and  exceptions  thereto,  and  the  decision 
of  the  supreme  court,  passing  upon  the  Judg- 
ment of  Whltaker,  3.,  heretofwe  rendered  at 
November  term,  1893,  of  this  court,  the  de- 
fendant's exceptions  4,  6,  7,  9,  and  12,  not 
heretofore  passed  upon,  are  overruled,  and 
the  opinion  of  the  supreme  court  overruling 
exceptions  1,  2,  3,  and  11  Is  hereby  adopted. 
The  court  adopts  the  findings  of  the  refa%e 
upon  his  findings  of  fact  holding  as  matter 
of  law  the  records  A,  B,  and  C.  A  being 
admitted  by  the  supreme  court  as  competent 
testimony,  was  suffldent  to  sustain  the  find- 
ings of  fact  by  the  referee  In  his  findings  5, 
6,  7,  and  8,  when  plaintiffs  moved  for  Judg- 
ment against  defendant  because  of  his  negli- 
gence In  not  collecting  said  sums  due  him  as 
marshal  fw  services  of  plalnUffs'  assignors, 
which  the  referee  finds  had  been  allowed  de- 
fendant and  placed  to  his  credit  and  control, 
which  motion  was  allowed  by  the  comt; 
whereupon,  upon  motion  of  plaintifts'  counsel, 
Messrs.  Armfield  and  Turner,  it  is  consid- 
ered and  adjudged  by  the  court  that  the 
plaintiffs  Wallace  Bros,  recover  of  the  de- 
fendant R.  M.  Douglas  the  sum  of  $961.50 
with  Interest  on  $620  at  six  per  cent  per  an- 
num from  May  21,  1894,  till  paid.  It  Is  fur- 
ther considered  that  the  plaintiffs  recovw  of 
the  defendant  thdr  costs  of  this  action,  to 
be  taxed  by  the  clerk  of  this  court  except  the 
sum  of  one  hundred  dollars  allowed  to  H. 
Bingham,  Esq.,  for  taking  and  stating  the 
account  in  this  case,  which  Is  to  be  divided, 
tlie  plaintiffs  paying  $50  and  the  defendant 
paying  $50  thereof,  as  heretofore  adjudged." 

To  the  Judgment  the  defendant  excepted, 
for  the  reason,  as  he  alleges,  that  it  shows 
that  no  funds  had  been  received  by  the  de- 
fendant to  the  use  of  J.  T.  Patterson,  Jr.,  W. 
J.  Patterson,  or  on  the  account  of  S.  P.  Gra- 
ham, and  that,  therefore,  the  plaintiffs  are 
not  entitled  to  any  Judgment  on  the  claim- 
He  also  excepts  to  the  Judgment  on  the 
ground  "that  plaintiffs  cannot  maintain  the 
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action  and  make  any  recovery  against  de- 
fendant, for  the  I'eason  that  the  alleged  causes 
of  acUon  are  unlawful,  for  that  the  drafts 
and  account  dedared  on  are  based  upon  and 
assign  an  Interest  In  claims  against  the  Unit- 
ed States  before  the  allowance  of  the  claim 
by  the  treasury  department  of  the  United 
States  In  violation  of  section  3477,  Rev.  St 
U.  S."  Els  honor  properly  refused  to  dis- 
miss the  action  for  the  first  cause  assigned 
therefor.  The  matter  ot  the  compensation  of 
the  d^ty  marshals  of  the  defendant  Is  be- 
tween them  and  the  marshal,  and  not  be- 
tween them  and  the  gorernment,  and  there- 
fore the  assignment  of  th^r  claims  f<^  com- 
pensation against  the  marshal  Is  not  la  Tlola- 
tlon  of  section  3477  of  the  Revised  Statutes 
of  the  United  States.  Wallace  t.  Douglas, 
103  N.  C.  19,  9  S.  E.  453. 

The  second  cause  assigned  for  the  dismissal 
of  the  action  was  properly  refused.  It  was 
not  necessary  for  the  defendant  to  bare  re- 
ceived the  manual  possession  of  the  money 
which  bad  been  placed  to  his  credit  and  un- 
der hts  control  in  the  treasury  depairtment  at 
Washington  for  the  services  of  bis  deputies, 
to  fix  him  with  liability  on  the  acceptances 
which  he  bad  made  for  them.  For  whatever 
reason  the  defendant  had  failed  or  refused 
to  make  his  settlement  with  tbe  government, 
bis  deputies  bad  no  concern.  Their  com- 
pensation, thon^  due  to  tbem  by  the  defend- 
ant, was  audited  and  passed  upon  by  the 
proper  government  officials,  and  put  to  the 
credit  and  under  the  control  of  the  defend- 
ant; and,  upon  that  having  been  done,  there 
was  a  receiving  by  the  defendant  of  the 
funds.  So  for  as  be  and  bis  deputies  were 
concerned,  the  defendant  became  liable  to 
them,  and,  as  a  consequence,  to  their  as- 
signees, the  plahitiffs.  The  exceptions  to  the 
judgment  corer  the  same  grounds  as  do  the 
motions  to  dismiss,  and  they  are  not  sustain- 
ed here.  There  is  no  error  in  the  Judgment, 
even  If  It  be  conceded  that  the  court,  in  ren- 
dering It,  gave  a  wrong  reason  thereftv.  No 
error. 

FUBCHES,  J.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  fliis  casei 
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UNITED  STATES  NAT.  BANK  OF  NEW 
YORE  V.  McNAIR. 
(Supreme  Court  of  Ntatb  OaroIIna.  April  2, 
1S95.) 

Bills  awd  Notks— Actios  bt  Ixxwiweb— Set- 
off. 

1.  A  purchaser  of  several  notes  for  value 
and  before  maturity,  without  notice  of  any  set- 
offs, who  pays  one  half  of  their  aggregate  face 
vaine,  and  gives  the  indoraee  credit  for  the  bal- 
ance, subject  to  his  check,  holds  all  the  notes 
free  from  any  right  of  set-off  in  favor  of  the 
maker  as  to  any  remainiug  unpaid,  aod  the  fact 
that  he  may  have  recovered  on  part  of  the  uotra 
does  not  deprive  him  ct  tiie  character  of  a  pur- 
chaser for  value,  so  as  to  let  In  the  right  of  set- 
off as  to  the  others. 

2.  That  an  indorsee  who  rediscounts  notes 


may  have  paid  less  than  their  face  value  for 
them  docs  not  entitle  the  maker  to  any  right  of 
set-off  to  which  he  would  not  otherwise  be  en- 
titled. 

Appeal  from  superior  court,  New  Hanover 
county;  Brown,  Judge. 

Action  by  the  United  States  National  Bank 
of  New  York  against  S.  P.  McNalr  on  a 
promissory  note.  From  a  Judgment  for 
plalntlfT,  defendant  appeals.  Affirmed. 

The  following  Is  the  statement  on  appeal: 

The  following  Issues  were  submitted  to  the 
jury:  "(1)  Is  the  defendant  indebted  to  the 
plaintiff?  And,  if  so,  in  what  sum?  (2)  Is 
the  note  sued  on  In  this  action  subject  to 
the  set-off  pleaded  In  the  answer?"  The  plain- 
tiff offered  In  evidence  a  note  for  the  sum  of 
$2,500  dated  2l8t  November,  1891,  and  due  30 
days  after  date,  executed  by  the  defendant 
to  the  First  National  Bank  of  Wilmington. 
N.  O.,  indorsed  to  the  plaintiff  by  said  First 
National  Bank  before  maturity.  The  defend- 
ant denied  that  the  plalnUff  was  a  purchaser 
for  value  of  the  said  note.  The  defendant  In- 
troduced as  witness  In  his  behalf  Asa  Walk», 
who  testified  as  follows:  "I  was  correspond- 
ing clerk  of  the  First  National  Bank  before  Its 
failure.  Our  correspondent  In  New  York 
was  the  plaintiff.  The  First  National  Bank 
repeatedly  a&at  the  plaintiff  notes  for  redis- 
count The  note  sued  on  was  indorsed  to  the 
plaintiff,  and  sent  on  fcv  rediscount,  with  a 
batch  of  other  notes  aggregating  $17,000  on 
the  21st  day  of  November,  1891.  These  notes 
were  all  discounted  by  the  plaintiff,  and  re- 
ported in  the  account  current  furnished  us  by 
the  plaintiff  under  date  of  23d  of  November, 
1891."  The  notes  so  sent  are  described  in  a 
letter  from  the  plaintiff  to  the  First  National 
Bank  dated  23d  November,  1891,  and  marked 
"Exhibit  A."  (Said  letter  put  in  evidence.) 
The  account  current  furnished  to  the  First 
National  Bank  by  the  plaintiff  for  the  month 
of  November,  1891,  marked  "Exhibit  B"  is 
also  put  in  evidence  by  the  defendant  Tele- 
gram dated  25th  November,  1891,  signed  H. 
M.  Bowden,  to  the  plaintiff,  was  also  put  In 
evldCTce,  marked  "Exhibit  0."  Also  tele- 
gram from  the  defendant  to  the  plaintiff,  dat- 
ed 27tb  November,  1891,  marked  •'Exhibit  D," 
was  also  put  in  evidence,  the  said  telegram 
being  a  night  message.  S.  P.  McNaIr  testi- 
fied as  follows:  "When  the  First  National 
Bank  failed,  on  the  25th  day  of  Novembo*, 
1891,  I  bad  on  deposit  in  said  bank,  subject 
to  check,  $2,683.01."  J.  G.  Boney  was  also 
called  as  a  witness  by  the  defendant,  and 
the  defendant  offered  to  prove  by  this  witness 
that  a  note  of  Boney  &  Harper's,  for  the  sum 
of  $5,000,  was  one  of  the  notes  In  the  batch 
of  notes  for  $17,000,  Indorsed  by  the  First  Na- 
tional Bank  to  the  plaintiff  at  the  same  time 
with  the  note  in  suit,  and  which  was  sent  on 
to  the  plaintiff  on  the  21st  November,  1891,  for 
rediscount,  and  was  discounted;  that  suit  had 
been  brought  thereon  by  the  plaintiff,  and 
since  suit  had  been  brought  they  had  paid 
thereon  Into  court,  for  the  use  of  the  plabi- 
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tiff,  the  sum  of  $1,900.  This  cridence  was 
excluded  by  the  court  upon  the  plaintiff's  ob- 
jection, and  the  defendant  excepted.  This 
was  offered  as  tending  to  show  that  the  plain- 
tiff had  received  back  a  part  of  the  money 
which  It  had  paid  out  on  these  notes  and  is 
not  a  purcbasa*  for  Talne.  The  defendant  of- 
fered to  prove  that  there  was  a  note  of  Mor- 
ris Bear  &  Bra  for  f 2,000  also  rediscounted 
In  the  same  batch  of  notes  of  23d  November, 
1881;  that  said  note  was  sent  out  for  sui^ 
and  suit  brought,  and  it  was  paid.  This  evi- 
dence was  also  excluded,  and  the  defendant 
excited.  The  court  instructed  the  jury  that 
they  should  answer  the  first  issue,  "$2,500, 
with  interest  at  the  rate  of  8  per  cent  per 
annum  from  the  21th  day  of  Decmber,  1891, 
till  paid,"  and  answer  the  second  Issue,  "No." 
The  jury  having  returned  their  verdict  In  ac- 
cordance with  his  honor's  instructions,  judg- 
ment was  rendered  as  stated  In  the  record. 
The  defendant  moved  for  a  new  trial,  and  as- 
signed the  following  errors:  "(1)  For  that 
Us  honor  excluded  all  the  evidence  tending  to 
show  that  the  plaintiff  had  received  back  pait 
of  the  money  It  bad  actually  paid  out  on  the 
discount  of  the  notes,  and  was  not  a  purchas- 
er for  value.  (Motion  overruled.  Appeal.) 
The  defendant  assigned  as  error  on  appeal 
the  excluding  by  the  court  of  all  the  testi- 
mony tending  to  show  that  the  plaintiff  bad 
received  back  a  part  of  the  money  which  It 
had  actually  paid  out  on  the  batch  of  notes 
referred  to,  and  was  not  a  purchaser  for 
value." 

EXHIBIT  A. 
"EHrat  National  Bank  of  Wilmington. 

"New  York,  23d  November.  1891. 
"Wm.  S.  O'B.  Robinson,  Receiver.  H.  M. 
B.  &c.,  'Wilmington,  N.  C:  We  have  this  day 
discounted  the  following  notes  contained  in  your 
favor  of  the  2l8t  inst,  and  proceeds  of  same 
placed  to  your  credit,  as  follows: 

Bow  A  Hnrper.  doa  13tb  Dec  tl  »......9S.D0O  918  83 

UcNtiir  k.  Peanall.  dn«  SZil  Dec.  '•1   K.OOU     M  IT 

H.  Bear  A  Bro..  da*  »lh  Dm.  '81  „..„...  S.OOa    lo  as 

8.  F.  HeNalr.  dm  24th  Dec  '•I  „.„..  %m    IS  BS 

B.  F.  Mltctoll  ft  Son.  dne  sad  Dec  W  ..  2.3U0    as  4S 

Amonnt  of  notee.  _.,..»._.„_.tlT,OM 

Loaa  lilseonnt  at  fl  per  oeiit......»....»...  B8.cr 

Prooeedi    (tO.Oll  S3 

"John  J.  McAuliffe." 

Oeorge  RouDtree,  tfx  appellant.  S.  0. 
Weill  and  Shepherd  &  Busbee,  for  appellee. 

GLARE,  J.  The  familiar  general  rule  Is 
that  an  indorsee  of  ne^tlable  paper  for 
value  before  maturity,  without  notice  of  any 
Infirmity,  takes  It  dear  of  all  equities  and 
defenses  between  antecedent  parties,  and  Is, 
of  course,  entitled  to  recover  the  full  amount 
of  the  same,  according  to  Its  tenor.  The 
excepticHis  to  this  rule  are:  (1)  When  by 
statute  the  paper  Is  void  in  whole  or  in  part 
from  Its  inception,  as  for  usury.  In  such 
cases  It  Is  void  to  the  same  extent  into 
whosesoever  bands  It  may  pass,  even  If  ac- 
quired before  maturity,  for  value  and  with- 
out notice,  and  the  sole  remedy  of  the  hold- 


er for  tbe  deficiency  Is  against  the  indorser. 
Ward  V.  Sugg,  113  N.  0.  489,  18  S.  E.  717. 
and  cases  there  cited.  (2)  Where  the  original 
consideration  of  the  paper  is  Illegal  or  fraud- 
iilent,  or  it  Is  taken  as  collateral  security, 
the  right  of  recovery  Is  restricted  to  tbe  con- 
sideration actually  paid  by  the  Indorsee  be- 
fore notice  of  the  fraud  (Dresser  v.  Constmc- 
tion  Co.,  93  U.  8.  92),  or  the  amount  of  the 
debt  to  which  it  Is  collateral.  Kerr  v.  Cow- 
en,  17  N.  0.  356.  But  the  exception  does  not 
extend  further,  not  even  to  cases  where  tbe 
note  was  Issued  without  any  consideration, 
thouj^  It  may  be  purchased  by  the  indcvaee 
for  less  than  its  face.  Daniels  v.  Wilson, 
21  Minn.  530.  These  propositions  are  also 
sustained  (among  a  wealth  of  authorities)  by 

1  Daniel.  Neg.  Inst  (4th  Ed.)  {$  758,  758b: 
Allaire  r.  Hartshome,  21  N.  J.  Law,  065; 
Stalker  v.  McDonald,  6  Hill,  93;  Edwards 
V.  Jones,  7  Car.  &  P.  633;  Williams  v.  Hnn^ 
Ington  (Md.)  13  Ati.  336;  Crwnwell  v.  Coun- 
ty of  Sac,  96  U.  S.  51;  Hubbard  v.  Ghaidn, 

2  Allen,  328.  StiU  less  dooi  tiie  exception 
extend  to  a  case  like  the  present.  In  which 
tbere  was  nether  Araud  nor  lilegalltr.  and 
where  the  note  was  executed  for  full  con- 
sideration, and  indorsed  to  the  plaintiff  be- 
fore maturity-  without  notice  of  set-off,  and 
upon  payment  of  half  the  purchase  money, 
credit  for  the  balance  being  entered  on  the 
books,  subject  to  chedb  by  the  Indwser.  To 
BO  extend  the  exception  would  not  only  be 
without  precedent,  but  would  impair  the 
freedom  of  transfer  and  negotlablUty  which 
Is  tbe  distinctive  fbatnre  of  commercial  pa- 
per, by  means  of  whidi  so  large  s  part  of 
the  business  of  the  world  Is  transacted. 
Could  the  maker,  after  rediscount  of  this  pa- 
p^t  by  notifying  the  Indorsee  that  he  held 
a  set-off  against  bis  note,  have  prevented  the 
Indorser  from  having  Its  checks  for  the  un- 
paid balance  paid  by  the  indorsee?  And 
wherein  does  tbe  Indorsra'*B  insolvency  ex- 
tend the  maker's  lights  in  this  regard?  Has 
not  the  receiver  the  same  ri^t  to  cbe<dc  out 
this  balance  tliat  the  Indorser  would  have 
had.  If  it  bad  remained  solvent?  But  wliere 
there  la  &aud  it  is  dlfleroit,  and  the  In- 
dorsee could  not  have  paid  the  indorser's 
check  for  the  b^ance  after  notice.  Indeed, 
the  same  contention  aa  In  this  caae  was  pre- 
sented and  passed  on  in  Bank  v.  UcNalr. 
114  N.  C.  836,  19  S.  B.  361.  which  concerned 
this  same  transaction,  and  is  betwem  the 
same  plaintiff  and  one  of  the  defendants  in 
tiiat  action. 

Tbere  were  five  notes,  aggregating  917,000. 
Indorsed  at  the  same  time  by  the  First  Na- 
tional Bank  of  Wilmington  to  the  plaintiff 
and  redlscounted  by  it  In  the  trial  of  this 
action,  wbicta  la  brought  m  one  said  notes, 
tbe  defendant  offered  evidence  to  show  that 
the  plaintiff  bad  recovered  <m  two  othns  of 
this  batch  of  notes  $8,900,  "aa  tendtaig  to 
show  tbat  tiie  plaintiff  liad  recovered  back 
a  part  of  the  money  which  it  had  paid  out 
on  these  notes,  and  is  not  s  pnrdiaser  for 
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Talue.**  Ab  the  plaintiff  paid  $8,102  to  cash 
on  the  purchase  of  said  notes,  besides  giving 
the  credit  for  the  balance  (after  deducting 
discount),  the  evidence  would  not,  In  any 
view,  have  shown  that  the  platotitf  was  not 
Etlll  a  purchaser  for  valua  If  there  Is 
part  payment  the  title  to  the  paper  passes  to 
the  purchaser,  when  there  Is  no  fraud,  while 
If  there  Is  fraud  It  does  not.  and  the  In- 
dorsee Is  only  entitled  In  equity  to  the  pay- 
ments he  has  made  before  notice  of  the 
fraud.  The  plahitlff  has  a  right  as  such 
purchaser,  to  collect  In  full  all  five  of  the 
notes,  to  which  event  It  wlU  owe  the  First 
National  Bank  the  58,808  placed  to  Its  credit 
by  reason  of  the  balance  due  oo  the  purchase 
of  said  five  notes,  but,  should  there  be  a  de* 
ficlency  to  collecting  the  full  amount  of  all 
of  the  notes,  the  plaintiff  might  offset  such 
deficiency  upon  the  $8,808  to  the  credit  of 
the  Wilmington  bank;  for,  by  the  maturity 
of  the  notes  without  payment,  the  plaintiff 
holds  a  liability  against  the  First  National 
Bank  of  Wilmington  for  $17,000  and  Inter- 
est The  $8,108  to  cash  and  the  credit  of 
$8,808  were  on  no  particular  note,  but  on  the 
rediscount  value  of  all  five.  There  is  no 
prindple  of  law  that  Uie  collection  of  the 
notes  the  plaintiff  may  be  persuaded  to  sue 
on  first  will  exonerate  the  other  notes,  and 
enable  the  makers  of  the  other  notes  tbere- 
npon  to  plead  against  the  Indorsee  any  set- 
offs they  may  have  against  the  payee.  Such 
rule  will  make  the  rights  of  parties  depend, 
not  upon  the  equal  and  Impartial  application 
of  the  principles  of  law  to  all  five  notes,  bnt 
upon  the  election  of  the  indorsee  as  to  which 
notes  he  will  be  pleased  to  exhaust  first 
The  platotlff  holds  all  the  notes  without  lia- 
bility for  se^offB,  and  any  surplus  it  may 
collect  over  and  above  the  cash  paid  the 
Wilmington  bank,  disconnt  and  inter^t 
added,  will  go  to  the  First  National  Bank  of 
Wilmington,  to  be  disbursed  In  the  settie- 
ment  of  its  liabilities.  The  unpaid  purchase 
money  is  due  the  indorser,  and  not  the  mak- 
ers of  the  note.  As  to  such  unpaid  balance, 
there  Is  the  right  of  set-off  as  between  the 
indorsee  and  todorser.  bnt  not  between  the 
todorsee  and  maker,  unless  the  note  Is  void. 
Illegal,  or  fraudulent  The  hardship  of  the 
defendant  to  this  case,  to  not  obtatoing  his 
set-off,  Is  no  greater  than  in  any  other  case 
where  a  note  (as  to  which  there  Is  no  fraud 
or  Illegality)  Is  assigned  before  maturity  and 
for  value  and  without  notice,  though  the 
maker  holds  set-offs  against  It  It  can  make 
no  possible  difference  to  the  maker  whether 
the  Indorsee  paid  full  value  or  less,  or  wheth- 
er the  payment  was  all  cash  or  partly  credit 
If  the  note  Is  not  void,  illegal,  or  fraudulent 
the  todorsee  who  takes  it  for  value,  before 
maturity,  and  without  notice,  gets  the  title 
free  from  all  equities,  no  matter  how  much 
he  pays.  On  the  oth^  hand,  though  he  pays 
full  value  to  cash,  he  would  still  be  liable 
to  equities  If  he  did  not  take  before  maturity, 
for  value,  and  without  notice.  These  are  tbe 
ttiree  raqnlnmeDts  to  protect  the  holder  of 


negot^ble  paper,  and  there  is  no  fvecedeut 
or  reason  to  add  as  a  fourth  that  tbe  amount 
must  be  paid  in  cash,  to  the  fall  amount 
agreed  to  be  paid.   No  error. 

(UK  N.  c.  m> 

LBAVBIiL  V.  WESTERN  UNION  TEL.  00. 
(Supreme  Court  of  North  Carolina.  April  2, 
1895.) 

TfeLioRApH  CoHpAiriSB— Illegal  Batbs— Illboal 

DlBORimitATIOH. 

1.  Where  a  telegraph  company  has  a  con- 
tlnaotis  line  between  two  points  in  the  state,  it 
cannot  defaad  an  action  for  violation  of  the  rata 
prescribed  by  ths  commissiooers  for  the  trans- 
mission of  a  messaKe  sent  over  the  lines  of  one 
company,  on  the  ground  that  the  message  was  In 
fact  sent  over  the  lines  of  two  companies.  Uuil- 
road  Com'rs  v.  W.  U.  Tel.  Co.,  18  S.  E.  3S9. 
118  N.  a  213,  affirmed. 

2.  Nor  is  It  any  defense  that  the  part  of  tiie 
defendnnt'a  line  between  the  points  where  the 
message  was  sent  by  tbe  other  company  was  fol- 
ly occupied  by  the  work  It  had  contracted  to  do 
for  a  rallr(»d  comnany,  as  the  contract  with  the 
railroad,  giving  It  a  prefermce  to  the  ttdnsiOD  of 
others,  b  an  iUegal  discrimination. 

Appeal  trom  board  of  ratlroad  commis* 
alon. 

Action  upon  relation  of  R.  B.  Leavell 
against  tbe  Western  Union  Telegraph  Com- 
pany for  violation  of  the  rate  prescribed  by 
the  railroad  commission  of  North  Carolina. 
From  a  Jadgmebt  of  tlie  railroad  commi» 
sion  against  the  defendant  defendant  ap- 
peals. Affirmed. 

Robert  Stiles,  for  appellant  The  Attor- 
ney General,  for  appellee. 

CLARK,  J.  In  AUauUc  Exp.  Oo.  t.  Wil- 
mington &  W.  R.  Oa,  111  N.  a  463,  16  SL 
E.  393,  this  court  afflnned  the  constitution- 
ality of  the  act  (chapter  320.  Acts  1891)  es- 
tablishing the  railroad  and  telegraph  com- 
mission. In  Hayo  v.  Telegraph  Co.,  112  N. 
O.  343,  16  S.  E.  1006,  It  sustained  the  power 
of  SQCh  commission,  under  section  26  of  said 
act  to  establish  rates  for  telegraph  com- 
panies. In  Railroad  Com'rs  v.  Western 
Union  Tel.  Co.  (Albea's  Case)  118  N.  C.  213, 
18  S.  E.  889,  the  court  held  that  telegraphic 
messages  transmitted  by  a  company  from 
and  to  pototB  In  tlila  atate,  although  trav- 
ersing another  state  In  the  route,  do  not 
constitute  interstate  commerce,  and  an 
subject  to  the  tariff  regulation  of  the  com- 
mission. In  this  tt  followed  the  unanimous 
opinion  of  the  supreme  court  of  the  United 
States,  delivered  by  Fuller,  0.  J.,  to  Le- 
high Valley  R.  Co.  v.  Pennsylvania.  14S  U. 
S.  192,  12  Sup.  Ct  806.  To  the  same  par> 
port  Campbell  v.  Railroad  Co.,  86  Iowa, 
587,  53  N.  W.  361.  In  the  present  case  the 
commission  find  as  a  fact  that  "the  de- 
fendant has  a  continuous  Une  by  which 
messages  may  be  transmitted  from  Wilson 
to  Edenton  and  other  adjacent  points  in 
North  Carolina,  but  this  line  traverses  a 
part  of  the  state  of  Virginia,  passing 
through  the  cl^  of  Norfolk";  and  it  prop* 
erly  holds,  upon  the  evidence  **Uiat  tbe 
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telegraph  office  at  Edenton  Is  under  tbe 
control  of  the  defendant,  and  the  operator, 
though  employed  by  the  railroad  company, 
is  the  agent  and  operator  of  the  defendant" 
It  necessarily  follows  from  this  state  of 
fticts  that,  as  the  defendant  could  have  sent 
tbe  message  tbe  whole  distance  over  Its 
own  line,  It  cannot  be  heard  to  say  that  It 
did  not  do  what  It  ought  to  have  done,  and 
thus  collect  BO  cents  for  the  message,  in- 
stead of  26,  as  allowed  by  the  commisafon 
tariff.  The  defense  set  up,  that  In  fact  It 
only  carried  tbe  message  to  Norfolk,  and 
then  paid  another  company  to  forward  it 
to  Edeuton,  cannot  be  regarded  when  it 
might  itself  have  completed  the  delivery  of 
tbe  message.  The  defendant  seeks  to  ex- 
cuse Itself  on  the  plea  that  It  has  only  one 
wire  to  Edenton,  and  that  this  is  fully  oc- 
cupied at  that  office  by  the  work  it  does  for 
the  railroad  company.  But  it  is  the  duty  of 
the  telegraph  company  to  hare  sufficient 
facilities  to  transact  all  tbe  business  offered 
to  It  for  all  pohits  at  which  it  has  offices. 
If  tbe  press  of  business  offered  is  so  great 
that  one  wire  or  one  operator  at  a  point  is 
not  sufficient,  It  Is  tbe  duty  of  the  com- 
pany to  add  another  wire  or  an  additional 
employ^  It  Is  not  a  mere  private  business, 
but  a  public  duty,  which  the  defendants, 
by  their  franchise,  are  authorized  to  dls- 
chai^.  It  is  further  to  be  noticed  that  In 
Saving  to  the  railroad  company  the  prefer- 
ence In  the  use  of  their  line  to  Edenton, 
while  at  other  points,  as  Moyoc^,  Centre- 
vllle,  and  U«*tford,  on  tbe  same  line,  tbe 
public  is  admitted  to  the  use  of  the  wire, 
tbe  defendant  is  making  a  forbidden  and 
Illegal  discrimination  In  favor  of  one  cus- 
tomer, and  against  the  public  at  lai^e,  as 
was  intimated  In  Albea's  Case,  113  N.  0., 
on  page  226.  18  S.  E.  3S».  The  findings  ot 
fact  and  evidence  are  faller,  and  present  a 
somewhat  different  and  strongs  case 
against  the  defendant,  than  In  Albea's 
Case.  By  Section  11  of  tbe  defendant's  con- 
tract with  the  railroad  company,  the  de- 
fendant remains  owner  of  the  telegraph 
line  to  Edenton,  N.  C,  and  its  belongings, 
which  are  to  remain  "part  of  Its  general 
tel^apb  system,"  and  "to  be  controlled 
and  regulated  by  the  telegraph  company." 
Section  8  of  the  contract  gives  the  railroad 
messages  precedence  over  commercial  busi- 
ness, but  stipulates  that,  when  railroad 
business  shall  require  tbe  exclusive  use  of 
one  wire,  the  tel^rapb  company  shall,  on 
00  days'  notice,  furnish  material  for  a  sec- 
ond wire,  which  second  wire  shall  be  used 
for  railroad  business  exclusively,  and  such 
commercial  business  as  can  be  done  with- 
out Interfering  with  railroad  business.  Sec- 
tion 6  provided  that,  where  the  railroad 
company  shall  open  offices,  the  operators, 
"acting  as  agents  of  the  telegraph  com- 
pany," shall  receive  such  commercial  and 
public  telegrams  aa  may  be  offered,  collect- 
ing rates  prescribed  by  the  telegraph  com- 


pany, and  render  monthly  atatements,  and 
pay  over  the  receipts  to  the  telegraph  com- 
pany. Section  7  provides  that,  whenever 
the  volume  of  business  at  any  point  Justl- 
fles  it,  the  telegraph  company  shall  put  in 
an  additional  operator.  It  will  be  thus  seen 
that  the  line  to  Edenton  Is  an  Integral  part 
of  the  defendant's  general  telegraph  sys- 
tem. It  Is  only  by  virtue  of  Its  franchise  as 
a  telegraph  company  that  it  can  operate  its 
line  to  Edenton  at  all.  It  cannot  discrim- 
inate at  that  point  in  favor  of  or  against 
any  customw.  It  cannot  subtract  itself 
from  obedience  to  the  rates  prescribed  by 
the  authority  of  tbe  state,  acting  through 
the  commission,  by  a  contract  giving  one 
customer— the  railroad— preference  in  busi- 
ness, and  pleading  that  such  business  occu- 
pies the  only  wire  It  has.  The  discrimina- 
tion is  itself  Illegal.  Besides,  if  it  were  not, 
tbe  small  cost  of  an  additional  wire,  which 
It  is  common  knowledge  does  not  exceed 
$10  per  mile,  furnishes  no  ground  to  ex- 
empt tbe  defendant  from  furnishing  tbe 
additional  tecillty  to  do  the  business  for  all 
The  charge  of  a  double  rate  between  IQden- 
ton  and  other  points  in  North  Carolina  Is  a 
ttiT  heavier  Imposition  upon  the  public  than 
the  cost  of  the  additional  wire  to  defend- 
ant and  Is  Just  the  kind  of  bnrden  and  dis- 
crimination which  the  commission  was  es- 
tablished to  prevent In  Albea's  Case, 
supra,  no  commercial  message  was  tender- 
ed, and  the  point  now  decided  was  not  pre- 
sented by  the  record.  Tbe  ruling  of  tbe 
commission  la  in  all  respecta  affirmed. 


(lift  N.  c.  m) 
HARTSELL  v.  COLEMAN  et  aL 
(Supreme  Court  of  North  Carolina.  ApiH  X 
1895.) 

Dbess— Vaous  DescHtPTioN— Extbanbodb  Bvi- 

DXMCa. 

A  description  of  lands  In  a  deed  as  "Ir- 
Ing  on  the  west  side  of  Spring  street,  and  nortli 
of  Mill  street"  followea  by  courses  aod  dU- 
tances  from  "a  stone"  on  Spring  street  around  a 
parallelogram  to  the  place  of  beginningj  withoot 
indicating  whether  toe  etardnK  point  is  at  tbe 
intersection  of  Spring  and  Mill  streets,  or  at  t 
more  remote  point  is  not  so  vague  and  uncertain 
on  its  face  as  to  require  the  exclusion  of  proof 
aliunde  to  locate  the  land  by  fitting  the  descrip- 
tion to  the  lot  claimed  under  the  deed. 

Appeal  from  superior  court  Cabarrus  coun- 
ty; Boykln,  Judge. 

Action  by  J.  L.  Hartsell  against  W.  C 
Coleman  and  others  for  the  possession  of 
land.  From  a  judgment  for  plaintiff,  defend- 
ant Coleman  appeals.  Reversed. 

The  defendant,  In  order  to  meet  tbe  prima 
facie  case  made  by  the  plaintiff  in  an  ac- 
tion for  title  and  possession  of  land,  Intro- 
duced two  mesne  conveyances,  which  con- 
nected him  by  an  older  deed  with  the  gran- 
tor of  tbe  plaintiff,  and  proposed  to  off»  tes- 
timony to  locate  the  calls  of  said  convey- 
ances 80  as  to  cover  his  possession.  The  de- 
scription In  tbe  deeds  was  as  follows:  "All 
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that  lot  of  land  dtnated  In  OtB  oaimty  of  Ca- 
barrus, In  the  state  of  North  Carolina,  adjoin- 
ing the  lands  of  Dr.  J<din  Fink,  In  the  town 
of  Concord,  and  others,  and  bounded  as  fol- 
lows: Lying  on  the  west  side  of  Spring 
street,  and  north  of  Mill  street  B^^nnlng 
at  a  Btcaie  on  Spring  street,  and  runs  N.,  43 
W.,  55  feet,  to  a  stone  on  Spring  street;  then 
S.,  47  W.,  10  poles,  to  a  stone;  then  8.,  43 
6S  feet,  to  a  stone;  then  N.,  47  G.,  10 
poles,  to  the  beglnolng,— containing  38  square 
rods,  more  or  less." 


■«■ 


W.  O.  Means,  for  appellant  W.  J.  Mont- 
gomer7,  for  ajn^dlee. 

AVERY,  J.  The  words,  *^yine  on  the  west 
side  of  Spring  street  and  north  of  Mill 
street"  might  be  Inteipreted  as  meanhig  that 
the  lot  Is  to  be  located  iounediatel;  west 
indefinitely,  bnt  not  very  temot^,  west  of 
It  If  It  is  not  the  nsnal  Interpretation  given 
to  them,  and  therefore  the  proper  construc- 
tion, It  is  certainly  not  erroneous,  if  the  de- 
fendant could  proceed  upon  tliat  theory,  and 
prove  to  the  satisfaction  of  a  Jury  that  such  a 
hypothesis  would  enable  hltn  to  fit  the  de- 
scription to  the  lot  claimed  by  him,  so  as  to 
bring  ail  of  the  descriptive  expressions  Into 
liarmony,  to  hold  that  It  would  be  competent 
for  him  to  do  sa   If  we  can  conceive  of  a 


reasonaUe  theory  open  wUch  pertinent  parol 
eirldence  might  snbaenre  this  purpose,  the  op- 
portunity should  have  been  given  to  the  de* 
fendant  to  adduce  such  proof  to  support  It. 
Stin^liu;  that  the  Intentimi  ct  the  parties 
was  that  the  deed  should  be  Interpreted  as  if 
the  word  "ride"  had  been  inserted  after 
"ntnUi,"  it  would  follow  necessarily  that  the 
banning  comw  must  be  located  at  the  In- 
tersection. This  must  be  true,  because  it 
mmld  be  impostible  otherwise  to  run  the 
first  call,  N.,  43  W.,  S3  feet  from  one  point 
to  another  on  Spring  street  and  thence  S.,  47 
W.,  10  poles,  to  a  stone;  then  S.,  43  Ki 
feet  to  a  stone;  then  N.,  47  B.-,  10  poles,  to 
the  beginning,— and  still  leave  MUl  street  on 
the  immediate  south  of  the  parallelogram 
(which,  as  a  mathematical  certainty,  must  be 
formed),  unless  such  were  the  relative  posi- 
tions of  the  street  and  lot  We  might  have 
supposed,  for  the  purposes  of  this  case,  that 
there  was  an  intersection  of  the  streets,  even 
If  it  had  not  been  admitted  by  counsel;  and 
If,  by  running  from  It  the  location  should 
prove  to  be  in  perfect  accord  with  the  other 
parts  of  the  description,  as,  for  Instance,  by 
finding  that  the  parallelogram  would  be 
bounded  on  the  north  and  west  by  lands 
owned  at  the  date  of  the  deed  by  Dr.  John 
Fink,  and  on  the  east  and  south  by  the  two 
streets,  there  would  be  abimdant  evidence  to 
go  to  the  Jury  to  fit  the  description  to  the 
thhig.  Edwards  v.  Bowden,  9»  N.  C.  80.  5 
S.  B.  283.  The  question  being  whether  the 
description  was  too  vague  and  uncertain,  up- 
on its  face,  to  warrant  the  admission  of  proof 
aliunde  to  locate  It  we  have  endeavored  to 
discard  from  our  minds  the  statements  of 
counsel  as  to  what  the  testimony  would  have 
been  under  a  different  ruling.  The  map,  with 
explanations,  must  be  treated  as  if  it  had 
been  drawn  by  a  surveyor  acting  upon  a 
theory,  and  making  a  possible  location  out  or 
what  appeared  upon  the  face  of  the  deeds. 
Testing  the  accuracy  of  the  ruling  of  the 
court  below  in  this  way,  we  think  there  was 
error  In  holding  that  the  description  could  not 
liave  been  fitted  to  the  land  upon  any  reason- 
able hypothesis  that  could  be  fairly  deduced 
from  it.  There  was  error  which  entitles  the 
defendant  to  a  new  trial. 


(Uft  N.  C.  451) 
GLENN  et  al.  v.  WINSTBAD. 

(Supreme  Court  of  North  Carolina,  April  2, 
1895.) 

ISTBKNAIi  RBVBNUB— II.I.E01.L  ClSTILURO— FoB- 

reiTUHS. 

1.  Rev.  St  U.  S.  g  3281,  provides  for  the 
forfeiture  by  a  distiller,  maintaining  a  distillery 
withoat  giving  bond,  or  with  intent  to  defraud 
the  government  of  all  his  right,  title,  and  inter- 
est in  the  land  on  which  the  dlatUlery  is  main- 
tained, and  for  the  forfeiture  of  all  the  right, 
title,  and  interest  of  every  person  who  has  suf- 
fered or  permitted  the  distillery  to  be  there 
carried  on.  IleM,  that  a  sule.  in  proceedings 
in  rem,  of  laud  forf^ted  by  the  distiller,  does 
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not  paM  tbe  title  of  a  mortgagee,  without  whoee 
knowledKe  tbe  distUIer?  was  maiDtained. 

2.  The  mere  erection  of  a  house  on  land, 
and  its  nse  as  a  distillery,  is  not,  as  a  matter 
of  law,  notice  to  a  mortgagee  that  a  distillery 
Is  being  maintained  thereoQ,  so  as  to  render 
hia  interest  liable  to  forfeiture  for  violation  bj 
tbe  distiller  of  the  revenue  laws. 

Appeal  from  superior  court.  Person  coun- 
ty; Hoke.  Judge; 

Action  by  Mary  A.  Glenn  and  hnsband 
against  C.  S.  Wlnstead  to  recover  posaes- 
■ioQ  of  land.  From  a  judgment  for  defend- 
ant, platntUts  appeftL  Affirmed. 

Shepberd  &  Bnsbee  and  Herrltt  &  Bryant, 
for  appellants.  J.  W.  Orabam,  W.  W.  Elt- 
cliln,  and  A.  L.  Brooks,  for  appellee. 

AVERY,  3.  Whether  a  distiller  incurs  lia- 
bility to  forfeiture  by  failure  to  pay  taxes 
to  tbe  government,  by  carrying  on  the  busi- 
ness without  bond  or  with  intent  to  de- 
fraud the  government,  or  by  conductiog  a 
licensed  business  contrary  to  law  or  to  tbe 
regulations  prescribed  by  tbe  goTemment, 
It  seems  to  be  settled  tliat  in  none  of  these 
instances  does  tbe  sale  of  tbe  premises  on 
which  the  distillery  Is  located,  under  a  de- 
cree of  a  circuit  court  of  the  United  States 
In  a  proceeding  In  rem,  pass  tbe  title  of  a 
mortgagee  under  a  mortgage  previously 
made,  who  has  not  permitted  or  connived 
at  the  Illicit  distillery.  U.  S.  v.  Stowell,  133 
U.  S.  1.  10  Sup.  Ct  244;  Mansfield  v.  Ite- 
flDlng  Co.,  135  n.  S.  326.  10  Sup.  Ct.  825. 
As  a  rule,  only  the  mortgagor's  equity  of 
redemption  passes  by  such  a  sale  under  a 
iudgment  In  rem,  or  hj  virtue  of  any  decree 
rendered  In  a  proceeding  In  which  there 
were  no  parties  other  than  the  mortgagor. 
Mansfield  v.  Refluing  Co.,  su[)ra.  But  the 
court  instructed  the  jury.  In  effect,  that  tbe 
purchaser  under  the  decree  of  the  circuit 
court  acquired  the  Interest  of  the  mortga- 
gor, and  of  all  other  claimants  "who  had 
knowingly  permitted  a  distillery  to  be  oper- 
ated when  they  had  the  right  to  control  tbe 
matter,"  and  it  seems  to  us  that  the  In- 
struction given  is  In  strict  accord  with  the 
rule  laid  down  in  U.  S.  v.  Stowell,  133  U. 
8.  14,  15,  10  Sup.  Ct  244.  After  referring  to 
the  statutes.  Justice  Gray,  delivering  the 
opinion  of  the  conrt  said:  "Congress  has 
thus  clearly  manifested  Its  intention  tliat 
the  forfeiture  of  land  and  buildings  shall 
not  reach  beyond  the  right,  title,  and  interest 
of  the  distiller,  or  of  such  other  persons 
as  bave  consented  to  the  carrying  on  of 
tbe  business  of  a  distiller  upon  the  prem- 
ises. •  •  •  The  intention  of  congress  that 
no  interest  in  land  and  business  shall  be 
forfeited  which  does  not  belong  to  some 
one  who  has  participated  in  or  consented 
to  tbe  carrying  on  of  the  business  of  dis- 
tilling therein  is  further  manifested  In  the 
provision  of  section  3202  of  the  Revised 
Statutes,  which  directs  that  *no  bond  of 
a  distiller  shall  be  approved  unless  he  la  the 


owner  In  fee  nnlncumbered  by  any  mort- 
gage. Judgment  or  other  lien  of  tbe  lot  of 
land  on  which  tbe  dlstiUeiy  is  located,  or 
unless  he  files  witii  the  collector,  in  con- 
nection with  bis  notice,  the  written  consent 
of  the  owner  of  the  fee  or  any  mortgage  or 
Judgment  creditor  or  other  person  baving 
a  Uen  tb^eon,  duly  acknowledged,  that  the 
promises  may  be  used  for  the  purpose  of 
distilling  spirits  subject  to  tbe  provisions, 
and  expressly  atipnlating  that  the  lien  of 
the  ITnlted  States  for  taxes  and  penalties 
shall  have  priority  of  such  mortgage,  juug- 
ment  or  other  Incumbrance,  and  that  in 
cose  of  the  forfeiture  of  the  distiltery  prem- 
ises or  any  part  thereof,  the  title  of  the 
same  shall  vest  In  the  United  Statea,  dis- 
charged from  such  mortgage,  judgment  or 
other  incumbrance.'  Tbe  section  dearly  in- 
dicates that  the  interest  of  an  Innocent 
mortgagee  or  other  person  having  a  lien  on 
the  lot  or  tract  of  land  on  which  the  dis- 
tillery is  situated  would  not  otiierwise  be 
Included  In  a  forfeiture  for  acts  of  the  own- 
er only."  The  court  in  the  same  opinion 
subsequently  construe  section  3258  (making 
it  a  criminal  offense  to  liave  "in  posses- 
sion any  still,  etc.,  set  up")  and  secuuo 
3205  {in  reference  to  sales  of  land  for  taxes), 
in  connection  with  section  8281,^  to  mean 
that  the  sale  in  either  case  passes  to  the 
purchaser  only  tlie  right,  title,  and  Interest 
of  the  offender.  The  law  does  not  impute 
to  a  mortgagee,  without  any  proof  what- 
ever, a  guilty  participation  in  the  fraud  of 
a  mortgagor,  and  declare  his  interest  for- 
feited, because  the  collector  may  have  fail- 
ed to  secure  the  assent  of  all  holders  of 
liens,  as  he  is  required  by  law  to  do,  before 
permitting  the  distiller  to  begin  operations 
on  tbe  land.  Where  this  precautionary  re- 
quirement of  the  statute  has  not  for  any 
reason  been  compiled  with,  and  where  at 
the  same  time  there  has  been  a  connivance 
at  or  a  less  formal  assent  to  tbe  operations 
of  the  diatiUer  on  the  part  of  tbe  holder  of 
tbe  lien,  it  would  seem  to  have  been  the 
purpose  of  congress  that  the  rights  of  the 
government  should  be  protected  by  the  pro- 
ceeding in  equity  provided  for  in  section 
3208  of  the  Revised  Statutes,  whereby  all 
persons,  other  than  distillers,  whose  Inter- 
ests bave  been  subjected  by  their  conduct 
to  forfeiture,  might  be  concluded  by  the  de- 
cree of  condemnation.  Whatever  may  be 
the  rule  where  proceedings  in  rem  are  in- 
stituted against  a  vessel,  tbe  proceeding  ap- 
plicable to  seizures  of  land  for  violation  of 
the  internal  revenue  laws  Is  embodied  in 
the  statutes,  and  the  supreme  court  of  the 


1  Uev.  St.  U.  S.  S  ^81,  provides  for  the  forfei- 
ture hy  a  distiller,  maintaining  a  distill,  witl>- 
out  gi^^^g  bond  or  with  intent  to  defraud  the 
government  of  all  hla  right,  title,  or  interest  in 
the  land  oa  which  the  distill  is  maintained,  and 
also  for  the  forfeiture  of  all  tbe  right,  title,  and 
Interest  of  eveTT  person  who  has  suffered  or  pei^ 
Diitted  the  distill  to  be  there  carried  on. 


Digitized  by  Google 


N.  C.) 


SINCLAIB 


V.  HICKS. 


896 


United  States  have  declared  the  Intent  of 
congress  to  have  been  as  we  have  already 
Ktated.  The  question  presented  Is  one  of 
construction  only,  and  we  have  been  an- 
ticipated In  passing  upon  it  by  the  court 
that  Is  the  final  arbiter  In  all  eontroverslea 
as  to  the  meaning  of  the  acts  of  congress. 

If  the  authorities  cited  did  not  warrant  us 
In  holding  that  there  was  no  error  In  the 
Instmetlons  given  or  the  rulings  made  by 
the  court  below  (as  to  the  effect  of  the  Judg- 
ment In  rem)  of  which  the  plaintiff  can  Just- 
ly complain,  we  might  add  that,  upon  rea- 
soning which  by  analogy  supports  that  view 
of  the  law,  It  has  been  repeatedly  held  that 
sales  of  land,  under  the  acts  providing  for 
the  confiscation  of  property  for  participa- 
tion In  the  Rebellion,  passed  only  the  right, 
title,  and  Interest  of  the  offender  for  hla 
life,  and  not  that  acquired  by  any  person 
under  a  mortgage  executed  "previously  to 
his  offense."  U.  S.  v.  Dunnlngton,  146  U. 
S.  346,  13  Sup.  Ct  79;  Shields  v.  SchUf,  124 
r.  S.  351,  8  Sup.  Ct  510;  Avegno  v.  Schar- 
nedt,  113  U.  S.  293,  5  Sup.  Ot  487.  Conced- 
ing that  the  second  assignment  of  error  was 
taken  In  apt  time,  we  cannot  conceive  how 
it  can  affect  this  controversy.  According  to 
the  testimony  offered  for  the  plaintiff,  the 
building  for  the  distillery  "was  commenced 
on  the  still-house  lot  In  the  fall  of  1878  and 
the  spring  of  1879."  The  defendant  offered  tes- 
timony tending  to  show  that  It  was  complet- 
ed In  the  summer  of  1879,  and  no  distilling 
was  done  until  late  in  the  summer  of  1879. 
While  it  was  declared  in  U.  S.  v.  Stowell, 
supra,  that  the  government  was  not  embar- 
rassed by  any  rule  reqnlring  revenue  laws 
imposing  forfeitures  to  be  construed  Uke 
other  penal  statutes,  It  was  not  intended  to 
go  to  the  other  extreme,  and  construe  them, 
la  the  face  of  the  express  provisions  re- 
ferred to  in  that  case,  to  mean  that  the 
mere  erection  of  a  house  upon  a  tract  of 
land  or  its  use  for  the  purirase  of  distilling 
should  be  constructive  notice  to  the  owner 
or  to  any  subsequent  purchaser  of  the  su- 
perior right  of  the  United  States  to  insist 
upon  its  forfeiture  and  condemnation  by  a 
proceeding  In  rem,  without  actual  notice  to 
the  owner.  There  is  no  principle  upon  which 
we  woold  be  prepared  to  admit  that  the 
connivance  or  guilty  participation  of  an 
owner  or  mortgagee  In  a  fraud  upon  the 
government  should  be  Inferred  from  any 
testimony  that  constitutes  sufficient  notice 
to  a  subsequent  purchaser  of  an  equitable 
claim.  But  the  supreme  court  of  the  United 
States,  in  the  case  last  cited,  manifestly 
meant  to  construe  the  statutes  as  bringing 
under  the  same  condemnation  as  the  dis- 
tiller only  those  holders  of  liens  who  have 
actual  notice  of  the  commission  of  the  of- 
fense, and  refrained  from  suppressing  the 
illicit  conduct  when  they  had  the  power  to 
do  80.  For  the  reasons  given,  we  hold  that 
the  judgment  of  the  court  below  mnst  be 
afflruiedi 


(116  N.  G.  fl06) 
SIKCLAIR  V.  HICKS  et  oL 
(Sopreme  Oonrt  of  North  Carolina.    Ifaidi  26, 

1895.) 

CONTBACT— SUFFLXINO  ObIISSIOKS. 

Where  a  clause  In  a  contract,  having  been 
left  unfinished,  Is  meaningless,  the  court  will 
not  supply  sapposed  omisnoni  to  give  It  legal 
effect 

Appeal  from  superior  conrt  Cumberland 
county;  Brown,  Jndga 

Action  by  N.  A.  Sinclair,  assignee,  against 
R.  W.  Hfcks  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

A  Jury  trial  was  waived,  and  tbe  court 
fonnd  the  bicts.  The  controrersy  InTtdTee 
the  Intnpretatlon  to  be  glren  to  the  last  sen- 
tence of  a  contract,  marked  "Bxhlblt  A,** 
constmed  with  another  contemporaneous  con- 
tract If  Hie  effect  of  said  sentence  was  to 
dtocbarge  R  W.  fficks  from  liability  to  tbe 
plidntlfl,  who  Is  the  assignee  of  tbe  pi^ee 
therein  mentioned,  as  the  Indonw  m  a  note 
for  1625,  then  tbe  plaintiff  la  not  entitled  to 
recover;  oOierwlBe  be  Is  entitled  to  reoorer. 
The  two  contracts  entered  into  c<mtemporano- 
onsly  are  as  follows; 

"Exhibit  A. 
"North  Carolina,  Cimiberland  County. 
Whereas.  M.  McD.  Williams  owes  R.  W. 
Hicks  the  sum  of  |2,765.69,  for  payment  of 
which  said  Hicks  bolds  as  collateral  security 
a  mortgage  from  W.  J.  McDiarmid  and  A. 
K.  McDiarmid  and  their  wives  to  M.  McD. 
Williams,  the  same  having  been  transferred 
for  that  purpose  by  said  Williams  to  said 
Hicks,  which  mortgage  covers  the  lands  in 
Cumberland  and  Harnett  counties,  Nortb  Car- 
olina, known  as  the  'McDiarmid  liands'  (about 
18,000  acres),  and  the  Cameron  tract  of  146 
acres,  and  Is  a  second  mortgage  on  said 
lands,  made  In  December,  1890,  and  duly- 
recorded  in  Ouml>erland  and  Harnett  conn- 
ties;  and  whereas,  said  M.  McD.  Williams, 
as  assignee  of  said  W.  J.  McDiarmid  &  Bro.^ 
and  conducting  tbe  assigned  business  and 
managing  the  assigned  property  daring  the 
year  1891,  by  an  agreement  of  the  creditors, 
has  Incurred  liabilities,  as  appears  by  hla 
statements  of  account;  and  whereas,  R.  W. 
Hicks,  J.  y.  Ooasler,  and  M.  McD.  WiUiams 
have  this  day  entered  Into  an  agreement  for 
an  arbitration,  etc.,  of  an  account  which  M. 
McD.  Williams  claims  against  the  property 
lately  in  his  hands  as  assignee  of  W.  J.  Mc> 
Dlarmid  &  Bro.,  and  Incurred,  as  he  clolmsr 
under  the  agreement  of  the  creditors  of  W. 
J.  McDiarmid  &  Bro.;  and  .wh^eas,  R.  W. 
Hicks  may  become  one  of  tbe  pnrchasers  of 
the  assigned  pn^erty  of  W.  3.  McDiarmid 
&  Bra  at  the  sales  to  be  made  this  day  by 
J.  D.  Williams,  as  first  mortgagee  of  said 
McDiarmid  lands,  and  by  Jos^b  6.  Brown, 
trustee,  of  the  Mill  tract  containing  five  and 
elght-tentbs  acres,  and  the  machinery  and 
improvements  thereon,  located  at  Spout 
Springs,  N.  C,  and  also  a  part  of  said  as- 
signed estate,  in  the  event  of  which  purchase 
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said  R.  W.  Hidks"  claim  of  $2,705.69  against 
said  M.  McD.  Williams  would  become  liable 
to  scale  Id  proportion  as  said  R.  W.  Hicks' 
claim  represented  tbe  purchase  money  of  the 
whole  of  said  assigned  propei'ty;  and  In  case 
the  Indebtedness  incurred  by  said  M.  McD. 
Williams  as  assignee  of  W.  J.  McDIarmld  & 
Bro.,  and  by  virtue  of  tbe  agreement  between 
said  Williams  and  the  creditors  of  said  W.  J. 
McDiarmId  &  Bro.,  should  finally  be  decided 
to  be  proper,  correct^  and  a  charge  against 
the  assigned  estate,  and,  In  any  event,  would 
be  subject  to  the  Individual  claim  of  about 
$2,700.00  of  M.  McD.  Williams,  to  be  passed 
uiKin,  audited,  and  finally  determined  and 
settled  In  accordance  with  the  terms  of  an 
agreement  of  this  date  between  R.  W.  Hicks, 
J.  Y.  Gossler,  and  said  M.  McD.  Williams, 
which  agreement  Is  hereby  referred  to  In  fur- 
ther explanation  of  this  agreem^t,  and  Is 
made  a  part  thereof  so  far  aa  concerns  said 
R.  W.  Hicks  and  M.  McD.  WllUams;  and 
whereas.  It  Is  the  desire  of  M.  McD.  Wil- 
liams that  bis  Indebtedness  to  said  R  W. 
Hicks,  collaterally  secured  by  said  mort- 
gage from  W.  J.  McDIarmld  &  Bro.  to 
said  M.  McD.  Williams,  shall  be  fully 
paid,  without  any  scale  or  offset,  and,  In 
case  said  Hlcka  should  become  one  of  the 
porchasers,  that  said  sum  of  $2,765.69,  due 
him  by  said  Williams,  shall  be  allowed  as 
cash  on  said  purchase,  and  without  scale  or 
offset  In  any  event:  Now,  tbo-efore,  in  con- 
sideration of  the  premises,  and  the  further 
consideration  of  ten  dollars.  In  hand  paid  by 
K.  W.  Hicks  to  M.  McD.  WlUiams,  the  re- 
ceipt of  which  Is  hereby  acknowledged,  the 
said  M.  McD.  Williams  agrees,  covenants, 
and  promises  vrith  and  to  said  R.  W.  Hicks 
that  In  any  event  said  $2,766.69  shall  be 
wltbout  scale  or  offset  of  any  kind,  and  that 
he  win  protect  and  save  said  Hicks  harmless 
as  to  any  scale  or  ofEset  on  said  sum,  and 
that  any  note  or  other  paper  signed  or  In- 
dorsed by  R.  W.  Hlcks  uiton  the  coming  In  of 
the  award  of  the  arbitrators  or  by  reason  of 
any  claims  against  said  assigned  property 
contracted  by  M.  McD.  Williams  as  assignee 
of  W.  J.  McDiarmld  Se  Bro.  and  agent  of  the 
creditors  under  said  contract  of  December, 
lS9a  M.  McD.  Williams.  [Seal.] 

"Witness:  H.  McD.  Robinson." 

"Exhibit  B. 

"Articles  of  agreement  made  and  entered 
Into  this  day  by  and  between  J.  Y.  Gossla-, 
Oossler  &  Co.,  R.  W.  Hlcks.  and  M.  McD. 
Williams.  Whereas,  M.  McD.  Williams  is 
Indebted  to  R.  W.  Hlcks  in  the  sum  of  $2,- 
T6&.69,  for  which  he  holds  as  collateral  se- 
curity a  mortgage  by  W.  J.  McDiarmId  and 
Brother  to  said  Williams,  and  has  agreed  to 
assign  to  said  Hitdcs  a  sufficient  Interest  in 
amount  of  said  mortgage  to  liquidate  said 
debt;  and  whereas,  tliere  will  then  be  a  bal- 
ance of  about  $8«2.61  due  to  M.  McD.  Wil- 
liams on  the  said  mortgage;  and  whereas, 
there  are  matters  of  difference  between  said 


Gossler  and  said  Williams,  and  between  tbe 
creditors  of  tbe  said  W.  J.  McDIarmld  and 
Brother  and  the  said  Williams:  Now,  there- 
fore, the  said  Gossler  and  Company  and  John 
y.  Gossler  and  the  said  Hlcks  agree  with  the 
said  Williams:  (1)  That  If  the  said  Gosslerand 
Hlcks,  or  any  person  for  them,  shall  purchase 
and  take  deeds  for  tbe  properties  of  W.  J. 
McDIarmld  and  Brother,  at  tbe  sales  adveiv 
tlsed  for  this  day  at  Spout  Springs,  they  will, 
on  or  before  January  9th,  1892,  pay  to  the 
said  Williams  the  sum  of  about  $862.61,  and 
he  will  thereupon  assign  and  transfer  the 
said  balance  due  upon  his  said  mortgage  to 
the  said  Gossler  and  Hlcka  (2)  That  all 
matters  of  difference  between  the  said, Goss- 
ler and  Hicks  and  tbe  sold  Williams  and 
the  creditors  of  W.  J.  McDIarmld  and 
Brother  and  the  said  Williams  shall  be  at 
once  submitted  to  tbe  arbitration  of  J.  C. 
MacRae  and  N.  A.  Sinclair,  they,  In  advance, 
to  select  an  umpire;  and  the  award  of  a  ma- 
jority -shall  be  final.  This  upon  the  condi- 
tion that  tbe  said  Gossler  and  Hides,  or  some 
person  for  them,  shall  purchase  and  take 
deeds  for  the  properties  to  be  sold  this  day. 
(3)  The  said  Gossler  and  Hlcks  and  the  said 
Gossler  and  Company  agree  that  the  corpora- 
tion to  be  formed  shall  Immediately,  upon  the 
coming  In  of  the  award,  give  to  the  said  Wil- 
liams four  notes  for  tbe  amount  of  the  award 
of  equal  amounts,  payable  In  2,  4,  6,  and  8 
months  after  their  date,  with  Interest  at  tbe 
rate  of  8  per  cent;  one  of  the  said  notes  to 
be  Indorsed  by  said  Hlcks  and  the  others 
by  said  Gossler.  Thereupon  the  said  WU- 
liams  is  to  assign  to  the  said  Gossler  and 
Hicks  his  claim  and  Interest  under  the  said 
avrard.  (4)  Said  Williams  agrees  to  sell  at 
public  sale  any  and  alt  properties  not  In- 
cluded in  the  said  J.  D.  Williams  mortgages 
and  tbe  Brown  deeds  of  trust  at  onc&  In 
the  meantime  and  at  once  tbe  said  WUUams 
Is  to  dellVOT  to  the  said  Gossler  and  Hlcks  all 
property  and  assets  of  every  description  be- 
longing to  the  said  trust  estate  of  McDiarmId 
&  Brother,  If  they  become  the  purchasers  as 
aforesaid.  This  is  to  Include  all  the  property 
included  In  the  J.  D.  Williams  mortgages 
and  the  Brown  deeds  of  trust,  and  all  prop- 
erty and  assets  of  tbe  said  trust  estate  not 
Included  Iq  the  said  Williams  mortgages  and 
the  Brown  deed  of  trust  The  said  Gossler 
and  Hicks  agree  that  the  property  which  tbe 
said  WiillatnB  shall  advertise  for  sale  as  here- 
in provided  shall  be  forthcoming  at  the  sale 
of  the  said  Williams.  The  said  Gossler  & 
Hlcks  shall  In  the  meantime  hold  the  same  In 
trust  for  said  Williams  until  tbe  day  of  sale. 
Dated  January  2nd,  1892. 

"Jno.  Y.  Gossler.  TSeaL] 

"Witnesses:  Gossler  &  Co. 

"H.  McD.  Robinson.    R.  W.  Hicks.  [Seal.] 
"N.  A.  Sinclair.  M.McD.  WilHams.[8eat] 

"M.  McD.  Williams,  as  assignee,  agrees  at 
once  to  execute  to  Gossler  and  Hlcks,  If 
they  become  the  purdlasers,  Qultcbim  deeds 
for  all  the  properties." 
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The  conclusions  of  law  were  as  follows: 
^'(1)  That  no  evidence  has  been  offered  show- 
ing any  breach  of  the  covenant  contained  In 
last  17  Itoea  (or  last  danse)  in  the  paper 
writing  marked  'Exhibit  A.'  (2)  Tbat  said 
paper  writing  does  not  coSTey  to  Htcfcs  the 
award  of  the  art)ltrators  for  ¥2,900  or  any 
ixirt  of  it  In  favor  of  M.  McD.  Wllllama. 
<3)  That  if  the  paper  marked  'Exhibit  A'  Is 
the  basis  of  any  demand  In  favor  of  B.  W. 
Hicfea  against  M.  McD.  Williams,  such  claim 
shonld,  under  section  2  of  the  agreement 
(Bxblblt  B)  to  arbitrate,  have  been  submit- 
ted to  the  arbitrators.  (4)  That  the  Interest  of 
said  Williams  In  the  award  shall  be  asslgn- 
■cd  to  OoBsler  &  "Eicka,  as  provided  in  section 
3  of  the  agreement  (Exhibit  B),  upon  pay- 
ment of  the  sum  of  $035,  with  8  per  cent, 
interest  from  July  2,  180&,  by  the  said  cor- 
pcwation.  ^  That  the  plaintiff  Is  entitled 
to  receive  and  recovo*  the  said  (625  and  8 
per  cent  int^est  from  said  date  from  the 
d^radant  corporation,  and  to  recover  the 
same  from  the  defendant  the  Cmsolldated 
Ijumber  Company,  and  the  said  Blcka  as 
-surety  or  indorser.  (6)  That  plaintiff  recov- 
er costs  to  be  taxed  by  clerk."  AH  of  the 
-other  facts  found  by  the  court  below  which 
are  material  are  embodied  In  the  opinion. 
^The  defendants  appealed  fnnn  the  Judgment 
rmdered. 

MacBae  ft  Day  and  H.  McD.  Boblnson, 
for  appellants.  N.  A.  Sinclair  and  Shepherd 
-ft  Bnsbee,  for  appellee: 

ATSBT,  J.  The  award  of  the  arbitrators 
declares  that  the  plaintiff  Is  entitled  to  re- 
■celve  of  OoBsler  ft  Oo.  and  B.  W.  Hicks  the 
sum  of  $2,500  in  full  of  all  claims  and  de- 
mands whatever,  and  It  is  agreed  that  by  a 
subseqnmt  arrangement  the  defendant  the 
Consolidated  Lumber  Company  became  re- 
sponsible for  the  payment  ot  the  said  amount 
■awarded  to  the  rightful  claimant,  and  has 
paid  all  except  the  sum  of  $6^,  evidenced 
by  a  note  Indorsed  by  the  defendant  B.  W. 
HickB,  and  which  he  contends  was  not  due 
to  the  plalntifTs  asslgncnr,  Williams,  under 
a  contract  (marked  "Exhibit  A'O  entered  In- 
to by  said  Williams  contemporaneously  with 
the  signing  of  another  agreement,  which  Is 
to  be  construed  with  It,  and  Id  which.  In 
addition  to  the  mutual  stipulations  to  sub- 
mit to  arbitration,  Williams  contracted  to 
Assign  a  sufficient  pwtlon  of  a  debt  secured 
to  him  by  a  certain  mortgage  executed  by 
W.  J.  McDlarmld  &  Bro.  to  satisfy  a  debt  of 
$2,785.60,  due  to  B.  W.  Hicks  from  Williams 
Individually.  Williams  had  been  appointed 
assignee  by  McDlarmld  &  Bro.,  and  had  sub- 
sequently executed  an  assignment  to  plain- 
tiff for  the  benefit  of  his  own  creditors.  By 
the  terms  of  the  last-named  ccmtract,  such 
sum  as  should  be  awarded  to  Williams  wan 
to  be  secured  by  four  notes  In  equal 
amounts,  three  of  which  were  to  be  Indorsed 
by  Gossler  and  one  by  R.  W.  Kicks.  It  Is 
contended  for  the  def^dants  that  Williams 


agreed  to  hold  Hicks  lurmless  in  advadce 
as  to  any  apparent  llatmity  he  might  incur 
by  indorsing  a  note  for  one-fourth  of  the 
amount  of  the  award  ($625),  which  Is  the 
subject  of  the  controversy,  to  Williams. 
The  langu^e  of  the  concluding  portion  of 
the  Inatiniment  to  which  it  is  insisted  this 
construction  must  be  given,  la  aa  ftdlows: 
"Now,  therefore.  In  ccmsideratton  of  the 
premises,  and  the  farther  conaldraatlon  of 
$10  in  hand  paid  by  R.  W.  Hicks  to  M.  McD. 
WUliama,  the  receipt  of  which  is  hereby  ac- 
knowledged, the  said  Wllllama  agrees,  cove- 
nants, and  prmnlseB  with  and  to  said  Hicks 
that  In  any  event  said  $2,7(US.e9  shall  be 
without  scale  or  offset  of  any  kind,  and  tbat 
be  will  protect  and  Rave  said  Hicks  harm- 
less as  to  any  scale  or  offset  on  said  sum, 
and  that  any  note  or  other  paper  signed  or 
Indorsed  by  Hicks  upon  the  coming  In  of  the 
award  of  the  arbitrators,  or  by  reason  of 
any  claims  against  said  assigned  prc^rty, 
contracted  by  Williams  as  assignee  of  Mc- 
Dlarmld ft  Bro.  and  agent  of  the  creditors 
under  said  contract  of  December,  1890," 
signed  by  M.  McD.  Williams,  and  witnessed 
by  H.  McD.  Boblnson.  It  is  admitted  that 
the  debt  of  $2,765.69  has  been  realized  by 
Hicks  out  of  the  proceeds  of  the  claim 
against  McDlarmld  ft  Bro.,  which  had  been 
assigned  to  him  by  Williams,  and  therefore 
the  contract  to  bM  Hicks  harmless  aa  to 
that  has  been  perfwrned.  Whatever  the 
parties  may  have  Intended  for  the  draftsman 
to  Incorporate  In  reference  to  the  note  to  be 
indorsed  by  Hicks,  It  Is  evident  that  In  the 
hurry  of  preparing  to  embark  on  a  train  a 
sentence  was  left  Incomplete,  and  the  lat- 
ter part  of  it.  as  it  was  written.  Is  not  suffi- 
cient to  limit  his  liability  in  any  way. 
Courts  may  decide  between  one  of  two 
possible  constructions  of  ambiguous  terms, 
and  may  resort  sometimes  to  pertinent  ex- 
trinsic evidence,  to  arrive  at  a  proper  Inter- 
pretation; but  they  are  not  at  liberty  to  sup- 
ply a  supposed  ellipsis  in  order  to  give  legal 
effect  to  language  that,  without  addition  or 
alteration,  would  be  meaningless.  It  Is  the 
duty  of  the  parties  to  express  Intelligibly, 
and  it  Is  the  office  of  the  court  to  enforce 
when  so  expressed,  the  Intent  of  two  or 
more  minds  that  ■conatltntes  the  contract. 
The  Judgm«it  of  the  conrt  below  Is  affirmed. 


(lU  N.  C.  12) 

SPRINGER  et  al.  v.  8HATENDER  et  at 

(Supreme  Court  of  North  Carolina.    March  18, 
1895.) 

CoLLATSBUi  Attack— Sam  or  Oboedbht's  Lahss 
— Habklesb  Ekbob. 

1.  An  admiDiatrator'a  sale  of  lands  Is  void 
for  want  of  jnrisdiction,  and  may  be  impeached 
In  a  collateral  actJon,  where  the  children  of  the 
owner,  under  a  misapprehension  of  the  facts, 
admitted  the  allegation  of  the  petition,  that  he 
was  dead,  and  submitted  to  the  decree,  when 
such  owner  was  in  fact  living  at  the  date  of  the 
decree  and  sale. 
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2.  The  administrator's  sale  upon  which 
plalntiffB  base  their  tftle  beinp  Toid,  the  suffi- 
ciency of  the  deflcriptioQ  in  either  plaintiffs'  or 
defendants'  deeds,  under  which  the;  deraign 
title,  and  the  competency  of  the  evidence,  were 
immaterial. 

Appeal  from  superior  court,  Beaufort  coun- 
ty; Armfleld,  Judge. 

Actl<ni  by  S.  W.  and  E.  D.  Springer  against 
WHliam  ShaTender  and  others.  From  a 
Judgment  for  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiffs  appeal.  Affirmed. 

CItU  action  for  trespass  In  cutting  and  re- 
moving timber  from  land,  tried  at  spring 
term,  1894,  of  Beaufort  superior  court,  before 
Armfleld,  Judge.  The  Issues  submitted  and 
the  responses  to  them  wero  as  follows:  "(1) 
Was  George  W.  Dlxou  dead  at  the  time  of 
the  Inatltntlon  of  the  proceedings  by  his  al- 
leged administrator  to  s^  his  lands  and  at 
the  time  of  the  sale  thereunder?  Answer. 
Living.  (2)  Are  the  plaintiffs  the  owners  of 
the  timber  standing  upon  the  lands  described 
In  the  complaint?  Answer.  No.  (3)  Did  the 
defendants  unlawfully  take  possession  of  the 
said  timber  and  convert  It  to  their  own  use? 
Answer.  No.  (4)  What  is  the  value  of  the 
said  timber?  Answer.  (S)  Did  the  defend- 
ants unlawfully  take  possessltm  of  the  1<^ 
cut  from  the  lands  by  plaintiffs?  Answer. 
No.  (6)  If  80,  what  damage  have  the  plain- 
tiffs sustained  thereby?  Answer.  None.  (7) 
Is  the  defendant  William  M.  Shavender  the 
owner  of  the  lands  described  in  the  com- 
plaint? Answer.  Yea;  the  Malllson  land,  not 
Sear's  land.  (8)  Did  the  plaintiffs  trespass 
upon  said  land?  Answer.  No.  (9)  If  so, 
what  damage  haa  the  defendant  sustained? 
Answer." 

The  plaintiffs  offered  to  connect  themselves 
with  6.  W.  Dlx(Hi,  and,  to  connect  the  de- 
fendant with  the  same  source  of  title,  the 
following  deeds  were  offered  In  evidence: 
(1)  A  deed  from  R.  O.  Windley  to  plaintiffs, 
dated  March  24,  1880,  and  properly  recorded. 
(Clerk  will  attach  a  copy  of  this  deed,  mark- 
ed "A.")  (2)  A  deed  from  W.  G.  Jarvis,  ad- 
ministrator of  George  W.  Dixon,  to  B.  O. 
Windley,  dated  May  17,  18S2.  (Clerk  will 
send  up  a  copy,  marked  "B.")  (3)  A  record 
of  special  proceedings,.  No.  190,  entitled  "W. 
G.  Jarvis,  Administrator  of  George  W.  Dix- 
on, against  George  A.  Dixon  and  others." 
(Clerk  will  send  up  a  copy,  marked  "C")  (4) 
A  deed  from  Alfred  PiUy  to  George  W.  Dix- 
on, dated  August  10,  1869.  This  deed  con- 
veyed a  tract  of  land  claimed  by  the  plain- 
tiffs to  be  the  Sears  land.  (Clerk  will  send 
up  a  copy,  marked  "D.")  (6)  A  deed  from 
M.  Shaw,  clerk  and  master,  to  Alfred  Pllly, 
dated  November  19,  1867.  (Clerk  will  Bead 
up  a  copy,  marked  '*£.")  This  deed  Is  claim- 
ed to  convey  the  Sears  land.  (6)  Record  In 
a  foreclosure  suit  of  John  L.  Pllly  against 
Duncan  McLaughlin.  (7)  A  mortgage  by 
Duncan  McLaughlin  to  John  L.  PUly,  dated 
March  21, 1861.  This  mortgage  is  also  Claim- 
ed to  cover  the  Sears  land.  (8)  A  deed  from 
Samuel  L.  Snelt  to  George  W.  Dixon,  dated 


February  27,  1869.  (Clerk  will  send  up  c<^- 
les,  marked  "F.")  This  deed  conveys  a  tract 
known  as  the  "Franklin  Malllson  Land."  (9) 
A  deed  from  Elizabeth  Dixon,  wife  of  George 
W.  Dixon,  and  others,  children  of  Ge(H*ge  W. 
Dlxou,  to  William  M.  Shavender,  dated  No- 
vember 14,  1887.  This  deed  conveyed  to  the 
defendant  William  M.  Shavender  two  tracts 
of  land,  Icnown  as  the  "Franklin  MaUIsoo 
Land"  and  the  "William  Bears  Land."  This 
deed  was  offered  to  show  under  whom  de- 
fendant Shavender  claimed,  and  to  estop  him. 

As  the  case  was  made  to  depend  upon  the 
finding  that  G.  W.  Dixon  was  living  at  the 
time  of  the  sale  at  which  Windley  bought. 
It  is  not  necessary  to  give  more  of  tbe  record. 
The  other  essential  facta  are  stated  In.  tbe 
opinion. 

W.  B.  Rodman  and  J.  H.  Small,  for  appel- 
lants. Cbaa.  F.  Warren  and  J.  W.  Hinsdale, 
tor  appdlees. 

AVKRX,  J..  The  question  that  confronts 
us  to  the  threshold  of  this  investigation  la 
one  that,  as  we  think,  has  been  heretofore  In 
effect  passed  upon  by  this  and  other  ap- 
pellate courts,  but  one  which  requires  care- 
ful consideration  and  discussion.    Where  the 
children  of  a  person,  under  a  mlsai^rehen- 
slon  of  the  facts,  admitted  tiie  allegation  of 
a  petition  that  their  ancestor  was  dead,  and 
submitted  to  a  decree  for  the  sale  of  his 
land  by  his  administrator  for  assets,  will 
they  be  allowed  collaterally  to  Impeach  such 
judgment,  and  avoid  the  estoppel  of  title  de- 
rived through  it,  by  showing  that  the  an- 
cestor was  at  the  date  of  the  decree  actually 
living?    It  is  quite  as  Important  that  courts 
of  Inferior  jurisdiction  should  command  the 
confidence  of  the  public  In  the  regularity  aod 
binding  force  of  .their  decrees,  upon  which 
titles  depend  for  their  validity,  as  that  ap- 
pellate courts  should  be  trusted  to  adhere  to 
decisions  upon  the  stability  of  which  rights 
of  property  depend.    But  while  mere  Irreg- 
ularities In  the  conduct  of  a  proceeding  will 
not  subject  the  decree  rendered  therein  to  a 
collateral,  or  even,  under  some  circumstances, 
to  a  direct,  attack,  the  rule  Is  different  when 
the  allegations  In  the  pleadings  that  are  es- 
sential to  the  jurisdiction  of  the  court  are 
untrue,  and  where,  If  the  truth  tiad  appeared 
upon  the  record,  It  would  have  become  the 
duty  of  the  court,  on  motion  or  ex  mero  motu. 
to  declare  the  suit  coram  non  Judlce.    If.  Id 
the  special  proceeding  under  discussion.  It 
had  appeared  that  G.  W.  Dixon  was  alive, 
or  had  not  been  admitted  that  he  was  dead, 
the  very  basis  of  the  jurisdiction  would  liave 
been  wanting,  and  there  would  have  been  n<> 
serious  controveriv  as  to  the  duty  of  thv- 
court  to  pronounce  the  Judgment  a  nullliy. 
even  when  assailed  ccdlaterally  only.  Black. 
Judgnx.  a  215,  242,  278.    Tbe  aame  effevt 
most  be  given  to  proof  aliunde,  after  tbe 
decree  la  entered,  tbat  tbe  peraon  samosed 
to  be  dead  waa  In  fact  alive.   Loudon  \. 
Railroad,  88  N.  a  SSli  State  t.  WHlte,  ; 
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Ired.  IIG;  Jt6alk  of  Honographs  ("Void  Tndl- 
clftl  Sales")  p.  20;  Wlthw  t.  Patteimn,  27 
Tex.  Backet  t.  Selorer,  7  Onl.  237;  Dun- 
can T.  Stewart,  25  Ala.  408;  Orlffith  t.  Pra- 
zler,  8  OraoCh,  10,  22;  Flak  t.  Norrel,  9  Tex. 
18;  1  Henn.  Bx'na,  p.  378;  Joehnmaen  t. 
Bank,  3  Allw,  87;  Scbtaon  t.  Beazley,  27 
Am.  Bep.  285;  Thomas  t.  People,  107  tn. 
S17;  Mdla  V.  Simmons,  80  Am.  Bep.  746; 
Morgan  t.  Dodge,  44  N.  H.  259;  Black, 
Jndgm.  SI  218,  220.  In  the  case  of  Hyman  y. 
Oaskins,  6  Ired.  2ra-2TC,  Naab,  J.,  discusses 
at  length  Uie  distinction  between  snch  pro- 
bate jndgmmta  as  are  declared  merely  void- 
able, because  the  court  or  ordinarr  had  the 
right  to  act  but  did  not  comply  with  the  re- 
quirements of  the  law,  and  such  as  are  void, 
because  the  court  had  no  authority  to  act. 
While  the  learned  judge  did  not  hare  occa- 
sion then  to  pass  directly  upon  the  effect  as 
an  estoppel  of  administering  upon  the  estate 
of  a  person  before  his  death,  he  dted  the 
case  of  Griffith  t.  Frazier,  supra,  as  one 
In  which  Chief  Justice  Marshall  had  "had 
occasion  to  examine  the  doctrine  of  void  and 
voidable  letters  of  administration  In  his  usu- 
al clear  and  forcible  manner."  In  the  case 
referred  to  the  learned  chief  Justice  had 
said:  "Bnt  suppose  administration  to  have 
been  granted  on  the  estate  of  a  person  not 
really  dead.  The  act,  all  will  admit,  Is  to- 
tally void.  Yet  the  ordinary  must  always 
inquire  and  decide  whether  the  person  whose 
estate  la  to  be  committed  to  the  care  of  others 
be  dead  or  In  life.  It  Is  a  branch  of  every 
case  in  which  letters  of  administration  Issue. 
Yet  the  decision  of  the  ordinary  that  the 
person  for  whose  estate  he  acts  Is  dead,  if 
the  fact  be  otherwise,  does  not  invest  the 
person  he  may  appoint  with  the  character 
or  powers  of  an  administrator.  The  case.  In 
truth,  was  not  one  within  his  jurisdiction. 
It  was  not  one  in  which  he  had  a  right  to  de- 
liberate. It  was  not  committed  to  him  by 
law;  and,  although  one  of  the  points  occurs 
tn  all  cases  proper  for  his  tribunal,  yet  that 
point  cannot  bring  the  subject  within  his  Ju- 
risdiction." But  this  court  In  a  later  case 
(State  V.  White,  snpra)  held  that  an  action 
could  not  be  maintained  upon  an  adminis- 
trator's bond  where  It  was  shown  that  the 
supposed  decedent  was  in  fact  alive  when  ad- 
ministration was  granted  upon  his  estate. 
The  decision  rested  upon  the  ground  that  the 
probate  court  had  no  authority,  as  the  agent 
of  the  state,  to  take  charge  of  the  property 
of  a  person  then  living,  or  to  take  the  bond 
sued  upon.  This  case  was  cited  arguendo, 
and  approved  by  Smith,  C.  J.,  In  London  v. 
Railroad,  supra.  The  court,  it  Is  true,  has 
held  that,  where  there  is  a  decedent,  the 
acts  of  an  administrator  who  was  not  enti- 
tled to  the  appointment  under  the  statute  are 
valid,  but  that  the  order  ap{iointlng  such 
person  Is  voidable  in  a  direct  proceeding  in- 
stituted by  those  having  a  superior  right. 
Garrison  v.  Cox,  95  N.  C.  353;  Atkins  v.  Mc- 
Cormick,  4  Jones  (N.  0.)  274.   This  ruling 


rests  upon  the  doctrine  that  In  such  cases 
the  essential  basis  of  Jurisdiction  exists, 
t^re  being  a  decedent  and  an  estate  to  be 
administered.  The  appt^tment  of  the  wrong 
person  Is  bnt  an  irregularity,  subjecting  the 
order  of  appointment  to  direct  attack,  but 
not  invalidating  acta  dime  In  pursuance  of 
the  law.  In  the  course  of  administration  by 
him  who  haa  been  Inducted  into  the  place 
by  mistake.  McPbo-son  t.  Cnnllf,  11  Serg. 
&  B.  422;  DevUn  t.  Com.,  101  Pa.  St  273: 
Johnson  r.  Beadey,  66  Mo.  250.  In  tlie  case 
last  cited  the  supreme  court  of  Missouri 
quote  the  language  of  Judge  Bedfield,  that 
the  holding  of  the  court  of  appeals  of  New 
York,  In  the  case  of  Boderigas  v.  Savings 
Inet,  63  N.  Y.  460,  that  the  appointment  of 
an  administrator  upon  -Qie  estate  of  a  living 
man  could  not  be  attacked  collaterally,  was 
"without  precedent  either  In  English  or 
American  Jurisprudence."  But  it  seems  that 
In  a  later  case  (Boderigas  v.  Savings  Inst., 
76  N.  Y.  318)  Chief  Justice  Church,  admitting 
that  the  authorities  at  common  law  were  uni- 
formly In  conflict  with  it,  rested  his  apparent- 
ly reluctant  approval  of  the  former  case  upon 
the  ground  that  it  was  founded  upon  a  con- 
struction of  a  statute.  The  appointment  of 
an  administrator  upon  the  estate  of  a  living 
man  is  void  for  all  purposes,  and  everything 
that  Is  founded  upon  it  is  a  nullity,  because 
there  was  no  Jurisdiction.  "It  must  always 
he  remembered,"  says  Black  (volume  2, 
Judgm.  S  633),  "that  in  order  to  the  con- 
clusiveness of  a  probate  decree,  or  in  the 
case  of  sentence  emanating  from  any  other 
tribunal,  it  is  absolutely  necessary  tliat  the 
court  should  have  possessed  Jurisdiction."  1 
Herm.  Estop.  S  411.  The  finding  by  the 
clerk  tn  a  proceeding  that  was  coram  non 
Judlce.  because  it  was  founded  upon  the 
false  basis  of  Jurisdiction,  that  G.  W.  Dixon 
was  dead,  does  not  preclude  the  heirs  at  law 
from  showing  that  he  was  alive.  To  make 
it  conclusive,  the  Judgment  must  be  rendered 
by  a  court  of  competent  jurisdiction  (Koul- 
hac  V.  Brown,  87  N.  C.  1;  Wingo  v.  Watson, 
98  N.  O.  482),  and,  to  give  the  court  authori- 
ty, its  Jurisdiction  must  extend  both  to  the 
parties  and  the  subject-matter  (Oondry  r. 
Cheshire,  88  N.  C.  375;  Morris  v.  Gentry,  89 
N.  G.  248;  1  Black,  Jndgm.  S  218).  We 
know  of  no  principle  upon  which  the  Judg- 
ment, void  as  to  G.  W.  Dixon  if  he  were  a 
party  to  this  action,  for  want  of  jurisdic- 
tion of  the  subject-matter,  could  be  held 
valid  without  jurisdiction,  either  against  the 
parties  to  the  proceeding  or  those  In  privity 
with  them.  The  court  did  not  have  Jurisdic- 
tion of  the  estate  of  Dixon,  If  he  was  at  the 
time  living,  and  It  was  not  error  to  submit 
this  question  to  the  Jury.  Should  a  case 
be  presented  where  administration  had  been 
granted  not  upon  false  Information  of  a  per- 
son's death,  but  upon  a  presumption  of  law 
arising  from  his  absence  without  being  heard 
from  for  seven  years,  a  different  question 
might  be  presented.   Wbetta«  the  acts  of 


Digitized  by  Google 


BOUTHISASTERN  REPORTBR,  V<^  2L 


an  ftdmlntsfrator  who  proceeded  honestly  up- 
on a  presumption,  to  which  the  law  gave  the 
force  of  a  fact,  will  not  be  held,  because  of 
such  presumption,  to  be  valid,  as  1q  some 
courts  has  been  the  decision,  where  an  ex- 
ecutor performed  a  part  of  his  Imposed  ti-ust 
under  a  will  afterwards  ascertained  to  be  a 
forgery,  we  need  not  now  determine.  To 
exclude  a  conclusion,  U  may  be  best,  how- 
ever, to  announce  that,  should  such  a  case 
arise,  the  question  whether  It  fs  to  be  gov- 
erned by  or  distinguished  from  the  ruling  In 
that  before  ns  Is  an  open  one.  Such  a  case 
would  raise  the  point  whether  the  presump- 
tion of  law  that  ooe  Is  dead  does  not  confer 
Jurisdiction  over  a  living  person's  estate, 
when  It  could  not  possibly  be  acqnlred  In 
the  absence  of  such  presumption. 

It  was  admitted  that  Mrs.  Matilda  B.  Dix- 
on, wife  of  G.  W.  Dixon,  was  not  a  party  to 
the  proceeding,  and  It  would,  of  course,  fol- 
low that  she  was  not  bound  by  the  decree  up- 
on other  grounds  than  those  relied  upon  by 
the  heirs  at  law.  Condry  v.  Cheshire,  aupra. 
The  court  submitted  an  issue  Involving  the 
question  whether  G.  W.  Dixon  was  living 
when  the  proceeding  was  Instituted,  and 
when  the  decree  therein  was  rendered,  and  it 
was  answered  by  the  Jury  In  the  affirmative. 
This  was  one  of  the  questions  that  grew  out 
of  the  general  Issue  of  title  raised  In  the 
pleadings,  and  It  has  be^  repeatedly  decided 
by  this  court,  beginning  with  Emery  v.  Rail- 
road Co..  102  N.  0.  211,  0  S.  E.  139,  that  It  is 
within  the  discretion  of  the  presiding  judge 
to  determine  whether  he  will  submit  such  spe- 
clfic  issues  or  only  those  that  are  more  gen- 
eraL  There  was  no  exception  to  the  compe- 
tency of  the  testimony  bearing  on  that  Issue, 
except  the  general  one,  made  to  the  competen- 
cy of  Smart's  deposition,  that  the  defendants 
were  estopped  by  the  decree  In  the  special 
proceeding  from  denying  the  title  under  It. 
with  the  consequences.  If  the  position  had 
been  well  taken,  that  It  would  be  immaterial 
whether  be  was  In  fact  living,  as  Susan  tes- 
tified be  was  after  the  date  of  the  sale  under 
the  decree,  or  dead.  But  now  that  we  have 
held  that  neither  the  heirs  at  law  nor  the  de- 
fendants, if  In  privity  with  them,  areconclnd- 
ed,  It  seems  to  us  that  the  finding  upon  the 
first  Issue  defeats  the  plalntlfTs'  right  to  re- 
cover in  any  aspect  of  the  evidence.  There 
was  no  evidence  offered  on  either  side  tend- 
ing to  show  a  forcible  trespass  on  the  part  of 
the  defendants,  and  it  was  not  error,  there- 
fore,  to  Instruct  the  Jury,  as  the  court  did 
without  objection,  that  the  ownership  of  the 
timber  was  de[>endeut  upon  the  title  to  the 
land  entered  upon.  Cohoon  v.  Simmons,  7 
Ired.  189;  McCormlck  v.  Monroe,  1  Jones,  13; 
Harris  r.  Sneeden,  104  N.  C.  377,  10  S.  K.  477. 

The  plaintiffs  propose  to  show  title,  as  the 
burden  rested  upon  tliem  to  do,  not  by  a  reg- 
ular chain  from  the  state,  but  by  making  G. 
W.  Dtxon  the  source  of  title,  and  connecting 
themselves,  through  the  sale  and  admlnstra- 
tor'i  deed  under  the  decree  to  R.  C.  Wlndley, 


and  by  a  string  of  mesne  conveyancea,  with 
Dixon.    They  offered  other  deeds  and  evi- 
dence to  connect  the  defendant  with  G.  W. 
Dixon  as  a  common  source  of  title,  with  tlie 
view  of  insisting  that  plaintiffs'  was  the  older 
and  better  title,  and  that,  under  the  esub- 
llshed  rule  of  evidence,  the  defendants  were 
precluded  from  denying  that  fact    If  the 
plaintiffs  had  succeeded  In  proving  that  botb 
derived  title  from  the  same  source  by  means 
of  the  evidence  offered,  and  that,  of  the 
two  chains  so  exhibited,  their  own  was  the 
better,  It  would  have  been  as  effectual  proof 
of  their  right  against  the  world  as  a  chain 
extending  back  to  the  state,  unless  the  de- 
fendants had  connected  themselves  with  somt 
other  older  and  better  title.   But  since  It 
appears  ttiat  the  proceeding,  decree,  sale,  and 
deed,  by  which  they  propose  to  show  title 
out  of  G.  W.  Dixon,  are  nullities,  the  (daln- 
tlffs  have  failed  to  connect  themselves  with 
the  alleged  source  of  title,  and  therefore 
have  failed  to  establish  their  right  to  recov- 
er.  The  Judge  might  have  Instructed  the  Jn> 
ry  that  If  they  should  find,  In  response  to 
the  first  issue,  that  Dixon  was  living  at  the 
time  of  sale  under  the  decree,  they  would 
find,  in  response  to  the  second  Issue,  that 
plaintiffs  were  not  the  owners  (as  in  that 
event  they  would  fail  to  show  tiiemeelves  to 
be)  of  any  of  the  land  fw  which  they  brought 
suit   In  that  view  of  the  case,  it  Is  not  ma- 
terial whether  the  description  In  either  the 
plaintiffs'  or  defendants'  deeds  was  sufficient 
or  Insufficient,  or  whether  the  testimony  com* 
plained  of  was  competent  or  Incompetent,  or 
the  charge  was  erroneous  as  to  matters  not  in- 
volved In  or  essential  to  the  determlnatloo  of 
the  controversy.    The  response  to  the  first  Is- 
sue was  necessarily  decisive,  therefore,  of  the 
first  six.  issues.    The  remaining  three  grew 
out  of  the  counterclaim,  which  the  court  held 
that  the  defendants  could  not  maintain,  and 
the  defendants  did  not  appeaL    The  plaintiffs 
have  no  reason,  therefore,  to  complain  of  the 
charge,  which  was  more  favorable  than  they 
bad  a  right  to  expect  under  the  view  we  bave 
taken  of  the  law.  Judgment  atfirmod. 


(lU  N.  c.  «H> 

SHERRILI/  T.  WESTERN  UNION  TBU 
CO. 

(Supreme  Court  itt  North  Oandlns.   April  2, 

1805.) 

Cbrtiobabi— AinNDMEin  or  Rbookt>. 
A  motion  for  a  writ  of  certiorari  will  bo 
granted  on  an  affidavit  of  a  defendant  that  the 
word  "not"  was  inadvertently  omitted  in  an  im* 
portant  part  of  the  testimony,  to  which  is  ap- 
pended a  telegram  from  the  Jndge  to  the  same 
effi>vt.  exiH^sslDg  his  readiness  to  make  the  cor- 
rection. 

Action  by  H.  Z.  SherrUl  against  the  West- 
em  Union  Telegraph  Company.  Affidavit  filed 
by  defendant  for  a  writ  of  certiorari  (»i  the 
ground  that  a  word  was  Inadvertently  omitted 
In  an  Important  part  of  the  testimony.  Mo- 
tion allowed. 
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L.  C.  Caldwell  and  Bnrwdl.  Walfctt  &  Gana- 
ler,  for  plaintiff.  Jones  &  TUlett,  for  defend- 
ant 

CXARK,  J.  The  case  on  appeal  was  settled 
by  the  Judge.  The  defendant  files  an  affidavit 
for  certiorari,  on  the  ground  that  the  word 
"not"  was  by  inadvertence  left  out  in  an  im- 
portant part  of  tlie  testimony,  and  appends  a 
telegram  from  the  judge  to  that  eCfect,  ex- 
pressing his  readiness  to  make  the  correction. 
This  complies  with  the  requirements  laid  down 
In  the  authorities.  Boyer  v.  Teague,  106  N.  C. 
571,  11  S.  E.  330;  Bank  v.  Brldgers,  114  N. 
0. 107, 19  S.  B.  m.  That  the  hearing  might 
not  be  delayed,  an  Instanter  certiorari  was  or- 
dered to  Issue,  and  the  cause  placed  at  the  end 
of  the  docket,  to  be  called  In  Its  order  on  the 
second  call  of  the  docket  for  the  week.  Con- 
sidering the  nature  of  the  correction  asked,  on 
suggestion  from  the  court,  the  argument  is 
proceeded  with  on  the  first  call,  subject  to  any 
change  which  may  be  made  In  the  record  by 
the  return  to  the  certiorari;  the  decision  being 
withheld  till  such  return  is  made.  Motion  al- 
lowed. 


(U6  N.  a  MB) 

SHARPS  et  al.  v.  ELIASON. 
(Supreme  Court  of  .North  Carolina.    April  2, 
1895.) 

Rkperbhcb— Zmscpficisht  Rbpobt. 

The  report  of  a  referee  in  an  accounting 
with  an  assignee  for  eredltws,  stating  that  c«^ 
tain  pn^rty  sold  was  part  of  the  effects  belong- 
ing to  the  assigned  estate,  and  was  dolj  ac- 
counted for  by  the  asdgnee,  is  too  uncertain,  .in 
not  stating  the  amount  realised  from  mth  prop- 
erty, nor  how  it  was  accounted  far  by  the  as- 
signee. 

Appeal  trom  mpetUx  conrt,  Iredell  connty; 
Uoykln,  Judge. 

Action  by  J.  Bi.  Sliarpe  and  others  against 
W.  A.  Bllaa«i,  assignee  fear  creditm,  to  have 
an  account  taken  to  ascertiUn  U»  amount 
with  which  defendant  Is  allied  to  be  cbarge- 
able  aa  such  asBtgnee,  and  to  hare  him  re< 
moTed,  and  a  recelTer  anrolnted.  EYom  a 
judgment  confirming  the  report  of  a  referee 
apptrinted  In  socb  actlrai,  plalndOB  appeal. 
Reversed. 

Li.  C.  Caldwell,  for  appellants.  Robblns  & 

Long,  for  appellee. 

FAIROLOTH,  C.  J.  This  ease  waa  heard 
on  referee's  report,  and  one  fact  found  was 
as  follows:  "That  the  blackberries  sold 
Wallace  Bros,  were  part  of  the  effects  be- 
longing to  the  assignment,  or  became  such, 
and  are  duly  accounted  for  by  the  said  Ella- 
son  as  assignee."  The  plaintiffs  except  and 
say  "that  said  report  la  vague  and  unc^taln. 
In  Oiat  It  does  not  state  the  amount  of  mone; 
realised  tar  berries  sold  Wallace  Bros.,  and 
does  not  state  how  the  same  was  accounted 
tor,"  The  other  two  findings  of  fact,  and 
exertions  thereto,  present  the  same  qneation. 
His  honor  overruled  these  exceptions,  and 

T.21S.E.D0.6— 2a 


gave  judgment  confirming  the  report,  etc. 
In  this  there  was  error.  The  reason  Is,  as 
has  been  heretofore  stated  by  this  court,  that 
the  parties  are  entitled,  from  the  referee,  to 
a  statement  of  all  the  items  of  the  account 
between  them.  In  order  that  either  may,  If  he 
thinks  proper,  except  to  any  particular  item. 
McCampbell  v.  McClung,  75  N.  C  393.  Ex- 
ceptions smtained.  'Cause  remanded  to  be 
proceeded  in,  etc.  Judgment  reversed. 


016  N.  a  1016> 

STATS  V.  PAGE  et  aL 
(Suprone  Oonrt  at  North  OaroUna.    April  2, 
189S.) 

CsiKlXAL  Law— Rktirw. 
A  conviction  will  be  affirmed  where  the 
defendant  made  no  exception  to  the  evidence  or 
the  inatruetjons,  and,  although  the  case  atate3 
that  "defendants  excepted"  after  the  denial  of  a 
new  trial,  It  does  not  ^edfy  anything  to  which 
they  excepted. 

Appeal  from  superior  court,  RobesoD  coun- 
ty; Whitaker,  Judge. 

Indictment  against  B.  L.  Page  and  others 
for  assault  and  battery.  From  a  conviction 
thereof,  defendants  appeal.  Affirmed. 

The  Attorney  General,  for  the  State. 

FAIROLOTH,  C.  J.  The  defendants  made 
no  exception  to  the  admission  of  the  evi- 
dence, nor  to  his  honor's  charge.  After  ver- 
dict and  rule  for  new  trial  discharged,  the 
case  states  that  "defendants  excepted,"  but 
does  not  specify  anything  to  which  the  de- 
fendants excepted.  We  have  examined  the 
record,  and  find  no  error  therein.  Affirmed- 


(US  N.  G.  593) 
HINSDALE  V.  UNDERWOOD. 
(Supreme  Court  of  Nwth  Carolina.    April  2, 
1895.) 

Review  oir  Appbai. —  Excbptioxs  to  Fihdisos— 
Appkarasoc. 
L  In  supplemental  proceedings  to  enable  the 
appellate  court  to  review  a  finding  of  fact  of  the 
trial  court,  the  exception  must  be  taken  ou  tbe 
ground  of  the  want  of  evidence  to  snraort  the 
finding.  A  mere  exception  to  the  findmg  is  Ui- 
auffident. 

2.  In  supplemental  proceedings,  defendant, 
by  appearing  generally,  waives  all  defects  in  the 
service  of  nonce. 

Appeal  from  superior  court,  Oumborland 
county;  Boykin,  Judge. 

Supplonental  proceedings  by  J.  W.  Hins- 
dale against  Joseph  B.  Underwood-  From  a 
Judgment  of  the  superior  court  affirming  a 
ruling  1^  the  clerk,  defendant  appeals.  Af- 
firmed. 

N.  A.  Sinclair  and  N.  W.  Ray,  for  appel- 
lant. S.  H.  MacRae  and  MacRae  &  Day,  for 
appellee. 

MONTGOMERY,  J.  The  alleged  Insuf- 
flciracy  of  the  affidavit,  aa  argued  here  by 
defendant's  counsel.  Is  that  its  material 
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facts  were  not  based  im  the  knowledge  of 
tbe  plaintiff,  or  on  lnf(vmati(Hi  and  belief; 
the  plaintiff  using  tbe  words  "so  far  as  af- 
fiant Is  Infwmed  and  beHeves,"  Instead  of 
an  unqualified  statement  of  necessary  mat- 
ters' OD  Informatitm  and  belief.  His  honor 
found  as  a  fact  that  the  words  "so  far"  were 
not  in  the  original  affidavit,  and  by  Inad- 
vertence were  inserted  in  the  copy.  Tbe  de- 
fendant excepted  to  this  finding,  but  did  not 
put  the  exceptlm  on  tbe  ground  that  there 
was  no  evidence  to  support  It.  Neither  did 
be  ask  his  tacaior  to  find  the  facts,  If  any 
were  before  him.  Is  order  to  have  the  law, 
wblcta  was  aiq;»lted  to  them,  reviewed  in 
ibis  court  It  appears  from  the  record  In  the 
case  that  tbe  words  "so  far"  were  In  tbe 
original  affidavit,  but  had  at  some  time  been 
erased,  and  that  they  were  also  in  the  copy 
served  on  tbe  defmdant  Tbe  testimony  on 
which  they  were  erased  in  the  original  was 
not  set  out  by  tbe  judge.  The  exception 
must  be  overruled.  "This  is  an  action  at 
law,  and  hence  we  have  no  authority  to  re- 
view the  findings  ot  fact  by  the  couit  be- 
low. Such  findings  are  final,  and  must  be 
accepted  here  as  warranted  by  competent 
evidence,  unless  It  should  be  objected  In  a 
proper  way  that  there  was  no  evidence  to 
snppOTt  the  findings,  or  one  or  more  of  them. 
We  can  only  review  questions  and  matters 
of  law  in  such  cases  arising  upon  the  facts 
as  found."  Travers  v.  Deaton,  107  N.  O. 
500,  12  S.  E.  373.  As  to  the  exception  to  the 
Insufflciency  of  the  service  of  the  notice,  It 
is  only  necessary  to  say  that  the  appear- 
ance before  the  clerk  by  the  defendant  was 
a  general  one,  and  all  defects  In  the  service 
of  the  notice  were  waived  thereby.  Besides, 
tbe  appeal  from  this  ruling  of  the  clerk  was 
premature;  the  ordca*  at  most  was  Inter- 
locutory. If  the  notice  had  not  been  proper 
ly  served,  the  court  would  sdmply  have  di- 
rected a  reasonable  delay  of  proceedings,  or 
that  a  new  notice  Issue  forthwith,  to  be 
served  within  a  day  specified.  Turner  v. 
Holdon,  109  N.  O.  182,  13  S.  B.  731.  There 
is  no  error,  and  tbe  case  Is  remanded  to  the 
clerk  of  the  superior  court  of  Cumbwland 
county  to  be  proceeded  with  according  to 
law.  No  error. 


(lift  N.  C.  STS) 

MARTIN  V.  CHAMBERS  et  al, 
(Snpreme  Court  of  North  Carolina.    April  6, 

1895.) 

Dismissal  op  ArpBAi^RBiNSTATSMEKT. 

An  appeal  dismissed  under  rule  15,  be- 
cause, when  reuched  in  its  order  at  the  third 
term  on  which  it  was  on  the  docket,  do  one  ap- 
peared to  prosecute  it,  will  not  be  reinstated  on 
appellant's  afiidarit  that  bis  attorney  was  sick, 
it  not  appearing  that  appellant  made  any  inquiry 
of  his  attorney  r^rding  the  appeal,  or  sought  to 
get  other  counsel  to  attend  to  iL 

Action  by  Leland  Martin  a;;ainst  John  A 
Chambers  and  others.  Judgment  was  rend- 
ered for  plaintiff,  and  defendants  appealed. 


The  appeal  was  dismissed  for  want  ot  prose- 
cution, and  appellants  move  to  rdnstate  tbe 
same.   Motion  denied. 

L.  S.  Benbow,  of  counsel  for  petltlonersL 

CLARK,  J.  This  case,  having  been  on  tlie 
docket  two  terms  without  being  prosecuted, 
when  reached  In  Its  order  at  tbe  third  tarn, 
no  one  yet  appearing  to  prosecute  it,  was 
dismissed,  as  provided  by  rule  15.  Wiseman 
V.  Commissioners,  101  N.  O.  330,  10  S.  E. 
481.  The  appellant  now  moves  to  reinstate 
on  the  ground  that  be  Intrusted  his  case  to  bis 
counsel,  and  supposed  be  would  attend  to  it, 
and  that  said  attorney  was  sick  and  unable 
to  attend  to  tbe  appeal,  and  avers  that  ap- 
pellant was  without  fault,  and  that  be  baa 
not  been  negligent  The  conclusiim  at  wbicb 
tbe  appellant  arrives  is  not  warranted  by  the 
fftcts  stated.  Tbe  cause  was  on  this  docket 
three  terms.  It  does  not  appear  that  coun- 
sel was  ill  tbe  whole  of  that  time.  If 
be  was,  the  appellant  was  clearly  negligent  in 
not  securing  oth^  counsel  to  attend  to  Us 
appeal  In  this  court.  If  be  was  not  lU  the 
whole  lime,  it  Is  not  averred  that  tbe  appel- 
lant Inquired  about  the  case  of  his  counsel, 
or  ui^i^  blm  to  attend  to  It,  paid  any  at- 
tention to  It  in  any  vay  wbatever.  There 
may  be  cases  In  which  the  appellant  has  to 
this  extent  entirely  ebandwed  all  attention 
to  bis  appeal,  intrusting  It  solely  to  his  coun- 
sel, and  making  no  further  Inquiry.  If  an 
appellant  chooses  so  to  act,  abandoning  an 
thought  of  bis  case  to  his  counsel,  and  Us 
appeal,  after  being  neglected  three  ternu,  Is 
dismissed  under  tbe  rules,  bis  grievance  has 
been  sustained  at  the  bands  of  bis  counsel, 
and  his  remedy  (If  he  can  show  he  has  suf- 
fered loss)  Is  by  action  against  bis  coonsd 
for  damages  sustained  by  his  neglect  so 
grossly  to  discbarge  tbe  duty  be  has  con- 
tracted to  parform.  But  an  ajqieDant  who 
BO  entlrdy  abandons  all  attention  to  Ids 
appeal  aa  to  let  It  for  tbree  terms 

in  this  court  without  ascertaining,  and  with- 
out Inqubr  even,  whether  it  was  receiv- 
ing any  attention,  or  even  wbetbtt-  sucb  coun- 
sel had  attended  this  court.  Is  n(M  tai  a  omdi- 
tion  to  ask  this  court  to  incumber  its  dot^t 
longer  with  a  case  wblch  conomis  himself 
so  little,  nor  to  vex  tbe  party  who  has  secured 
judgment  below  by  protracting  the  IItIgati<aL, 
Tbe  judgment  below  Is  presumed  to  be  ooi^ 
rect,  and  the  party  seeking  to  reverse  It  must 
assign  and  show  error,  and  must  prosecute 
bis  appeal  with  more  diligence  than  the  appel- 
lant has  shown.   Motion  denied. 


(IIB  H.  c.  3H) 
SHIELDS  V.  TOWN  OF  DUBHAK. 
(Supreme  Court  of  Ncwth  Gan^ina.    i^iril  1^ 
1885.) 

Jails— iKJDKtBS  to  Paisossa— Liabiutt  or 

Towx. 

1.  Where  a  town  provides  in  Its  prison  the 
neceasaries  to  iwotect  a  prisoner  from  bodily  saf- 
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fertng,  it  Ib  not  liable  for  injaries  to  hia  health, 
caased  by  the  failure  of  the  custodians  of  the  jail 
to  supply  him  with  such  necessaries,  where  its 

SVMning  officers  were  not  nefcligent  in  exerds- 
S  a  prttper  BuperriBioD  over  the  ciutodianB. 
2.  To  render  a  town  liable  for  injuries  to 
the  health  of  a  prisoner  confined  In  Its  jail  from 
the  absence  of  window  glass,  it  must  be  shown 
that  the  governing  officers  of  the  town  had  notice 
thereof,  or  were  negligent  in  exercising  super- 
Tision  over  the  jail. 

Appeal  from  superior  court,  Durham  coun- 
ty; Hoke,  Judge. 

Action  by  J.  H.  Shields  against  the  town 
of  Diurham  for  damages  for  personal  In- 
juries.  The  complaint  is  as  follows: 

"(t)  That  the  town  of  Durham  Is  a  munici- 
pal corporation,  created  by  the  state  of 
North  Carolina,  having  the  power  and  au- 
thority, among  Its  many  powers,  to  appoint 
police  officers  or  constables  for  the  munici- 
pality, and  bavlDg  the  power  and  authoi-lty 
to  maintain,  erect,  and  construct  suitable 
houses  for  the  imprisonment  of  persons 
charged  with  violating  its  ordinances  and 
laws  of  the  state.  (2)  That  on  or  about 
January  1,  1893,  and  for  some  time  previous 
thereto,  and  for  some  time  subsequent  there- 
to, one  3.  S.  Scarlet  was  a  duly  appointed 
and  commissioned  public  officer  or  constable 
of  said  town  of  Durham.  (3)  That  on  or 
about  January  7,  1S93,  the  said  J.  S.  Scar- 
let, while  acting  In  the  pretended  discharge 
of  his  duty  of  police  officer  of  the  defendant, 
and  under  color  and  by  virtue  of  his  said 
office,  with  force  and  arms,  at  and  In  the 
county  of  Durham,  and  In  the  state  of 
North  Carolina,  unlawfully  and  willfully 
struck  and  beat  the  plaintiff,  he,  the  said 
plaintiff,  not  being  guilty  of  any  violation  of 
the  laws  of  the  state  or  of  the  oi*dinances 
of  the  town  of  Durham;  and  after  such  un- 
lawful assault  and  battery  upon  the  plain- 
tiff as  aforesaid,  the  said  J.  S.  Scarlet,  acting 
under  his  pretended  authority  and  power  as 
a  police  officer  of  the  defendant,  the  town  of 
Durham,  and  In  the  pretended  discharge  of 
his  duty  as  such  officer,  unlawfully  and  will- 
fully, with  force  and  arms,  an-ested  the 
plaintiff  without  warrant;  the  said  plaintiff 
not  violating  any  law  of  the  state  of  North 
Carolina,  or  any  ordinance  of  the  town  of 
Durham;  and  the  said  J.  S.  Scarlet,  public 
officer  of  the  defendant  as  aforesaid,  did 
with  force  and  arms  unlawfully  and  will- 
fully Imprison  the  plaintiff  In  the  guard- 
house or  Jail  of  the  defendant,  and  did  de- 
tain him,  the  said  plaintiff,  In  said  Jail  for 
more  than  twelve  hours;  nil  to  the  great 
damage  and  Injury  of  the  plaintiff.  (4) 
That  while  plaintiff  was  unlawfully  detained 
in  the  guardhouse  or  town  prison  of  the  de- 
fendant, as  hereinbefore  stated,  the  weather 
was  excessively  cold,  the  ground  being  cov- 
ered with  snow  and  ice;  that  the  said  guard- 
house was  a  small  room,  exposed,  having 
glass  In  Its  windows  broken  out,  plaintiff  was 
furnished  with  wholly  insufficient  bedclothes, 
and  these  offensive  and  unclean;  during  the 
time  of  plaintiff's  Imprisonment  the  fire  that 


heated  said  guardhouse  went  out,  and  was 
not  replenished,  and  no  fuel  furnished;  and 
that  by  reason  of  and  In  consequence  of  the 
bad  condition  of  sold  guardhouse  of  defend- 
ant, and  the  cruel  negligence  of  the  defend- 
ant, plaintiff  suffered  then  greatly  from  the 
severe  cold,  and  has  since  then,  In  conse- 
quence thereof,  suffered  great  pain  and  sus- 
tained great  Injury  to  his  health.  <5)  That 
the  bad  and  dangerous  condition  of  said 
guardhouse  was  well  known  to  the  defend- 
ant, but  It  unlawfully  and  negligently  per- 
mitted It  to  be  and  continue.  (6)  That  the 
defendant  negligently  and  carelessly  se- 
lected, appointed,  and  commissioned  the  said 
J.  S.  Scarlet  to  be  a  police  officer  of  the  town 
of  Durham,  and  the  said  J.  S.  Scarlet  was 
wholly  unfit  and  unsuitable  to  be  a  police 
officer  of  the  defendant,  as  Is  well  known. 
(7)  That  on  account  of  the  wrongful  acts 
and  conduct  of  the  defendant,  philntlff  has 
sustained  great  and  serious  Injuries,  from 
which  he  now  suffers,  to  his  great  damage 
In  the  sum  of  two  thousand  dollars.  Where- 
fore plaintiff  prays  Judgment  against  the  de- 
fendant for  the  sum  of  two  thousand  dol- 
lars; second,  for  such  costs  as  are  allowed 
by  law;  third,  for  such  other  and  further 
relief  as  Is  consistent  with  law  and  the  facts 
proven." 

The  answer  denied  all  the  material  allega- 
tions of  the  complaint  The  Issues  and  re- 
sponses of  the  jury  were  as  follows:  "(1) 
Was  plaintiff  Injured  by  negligence  of  de- 
fendant? Answer.  Yes.  (2)  In  what  sum. 
If  any,  was  he  damaged?    A.  $200." 

Judgment:  "It  Is  considered  and  adjudged 
that  the  plaintiff  recover  of  the  defendant 
the  sum  of  two  hundred  dollars,  and  interest 
on  the  same  from  the  Sth  day  of  Oct<^>er, 
1804,  until  paid,  at  the  rate  of  six  per  cent. 
per  annum." 

The  plaintiff  was  Introduced  as  a  witness 
In  his  own  behalf  and  testified  as  follows: 
"I  was  Imprisoned  in  the  guardhouse  of  the 
defendant  on  January  7,  1893.  The  weather 
was  severe.  Had  snowed  during  the  day. 
The  room  was  small,  with  a  bunk  for  sleep- 
ing. The  floor  was  zinc,  and,  from  defect  In 
the  water  pipe,  floor  was  covered  over  with 
water.  Several  window  panes  were  out  A 
mattress  and  an  old  dirty  blanket  were  all 
the  protection  from  the  cold.  Both  were 
filthy  and  whole  room  offMasire.  A  neg>-o 
was  In  there,  scratching  like  be  had  the  Itch. 
Was  In  guardhouse  from  twilight  one  after- 
noon till  the  next  morning  at  9  o'clock.  Was 
sober.  Suffered  a  great  deal  there,  and  have 
suffered  more  since.  Caught  cold,  giving  me 
pain  In  my  Jaw  and  one  of  my  h&nds.  Was 
rendered  rheumatic,  and  still  have  very  se- 
vere pain  in  the  arm,  thereby  Impairing  my 
usefulness.  Blanket  was  wet  and  dirty.  The 
water  had  frcera  on  bottom  of  cell.  Room 
was  five  feet  square,  and  not  room  enough 
to  move  around  In.  Police  office  put  In  a 
little  coal  at  9  o'clock  that  night,  which  went 
out,  and  this  was  the  only  effort  to  make  «. 
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fire.  There  was  none  made  In  the  morning. 
A  stove  was  in  the  room  over  next  to  the 
window.  There  was  only  one  blanket  there, 
and  that  was  too  dirty  to  use.  Room  was 
six  feet  one  way,  and  an  Iron  railing  ran 
across,  separating  me  from  the  stove.  Weath- 
er bad  heen  cold  all  that  day  and  before. 
Nothing  to  eat  or  drink  was  furnished  me. 
<jross  examined:  Had  been  arrested  for  be- 
ing drunk  Saturday  nfght  before."  Mr.  Mor- 
ris, witness  for  plaintiff,  testified  as  follows: 
"It  was  exceedingly  cold  weather,  and  had 
been  for  several  days.  I  went  down  to 
guardhouse  about  8  o'clock  the  next  morning, 
and  went  on  plalntifTs  bond.  Plaintiff  was 
shivering,  and  seemed  to  be  snfTerlng  from 
a  cold.  The  west  window  had  a  broken  pane 
or  window  light.  Quite  a  breeze  was  blowing 
through  when  he  approached.  A  stove  was 
there,  but  no  fire  was  In  it.  Shields  com- 
plained to  me,  saying  that  he  had  not  slept, 
and  that  he  had  no  covering.  It  was  dark 
there,  or  there  was  very  little  light  Is 
Shlrid*s  brother-in-law."  Mr.  Hutchlngs,  a 
witness  for  the  plalntiflF,  testified  as  follows: 
"It  was  exceedingly  cold  weather,  and  had 
been  tar  a  week,  and  was  very  cold  that 
night.  I  went  to  the  country,  but  It  was  so 
cold  that  I  conld  not  travel;  so  left  my  horse, 
and  came  back  on  the  train.  There  was  snow 
and  Ice  on  the  ground.  Shields  Uvea  some 
five  or  six  miles  from  town." 

Defendant's  evidence:  Mr.  Scarlet,  wit- 
ness for  the  defendant,  testified:  "I  was  in 
the  guardhouse.  There  was  a  good  fire  In 
the  stove  till  I  left,  at  12  o*clock.  There  were 
two  blankets  and  two  mattresses  to  each 
cell.  There  was  plenty  of  coal,  and  there 
were  two  mattresses  and  two  blankets  to 
each  cell.  There  was  no  water  there,  and 
no  water  pipe  tapped  the  room.  The  stove 
was  red  when  Shields  was  put  In  there.  He 
was  drunk.  There  were  good  shutters  to  the 
windows  of  the  room.  Room  was  ten  feet 
square,  and  the  ceiling  eight  feet.  Cross-ex- 
amined: When  we  went  In  there  the  second 
time,  Shields  was  asleep  on  the  bunk.  There 
were  three  windows  to  guardhouse,  and  the 
chief  of  police  would  have  panes  put  In  as 
fast  as  drunken  men  broke  them  out  The 
shutters  were  kept  closed  in  cold  weather.  I 
went  in  there  that  night  and  spread  out  the 
blankets,  before  putting  Shields  In,  and  saw 
that  the  fire  was  made  up  before  going  away. 
I  and  Shields  have  had  several  fights,  hut 
had  nothing  against  him."  Mr.  Woodall,  wit- 
ness for  the  defendant,  testified:  "Was  chief 
of  police  at  this  time,  and  remember  the 
night  In  question.  It  was  the  town's  duty  to 
furnish  blankets,  and  I  was  charged  with 
that  duty.  Comfortable  blankets  were  pro- 
vided, and  when  they  wore  oat  would  get 
new  ones.  Town  fornisbed  me  with  the 
means,  and  instmcted  me  to  keep  plenty  of 
blankets,  and  I  did  so  to  the  best  of  my 
knowledge.  There  was  plenty  of  coal  on 
hand,  and  I  was  instructed  to  keep  fire  there 
all  night  when  it  was  cold.  OosB-aamlned: 


Shields  was  numb,  and  walked  badly  next 
morning.  Had  means  furnished  to  put  in 
glass  and  keep  guardhouse  comfortable."  Mr. 
Cutts,  witness  for  the  defendant  testified: 
"There  was  fire  kept  In  guardhouse  every 
night  In  cold  weather.  There  were  two 
bunks,  and  a  matti'ess  and  a  double  blanket 
to  each.  There  was  no  water  where  Shields 
was,  and  no  way  for  water  to  get  there.  This 
was  the  Saturday  night  before.  Don't  know 
the  condition  on  the  night  in  question.  Cross- 
esamined:  On  this  last  night  does  not  know 
whether  there  was  any  coal  in  cell  or  not 
Was  not  there  this  last  Saturday  night  and 
does  not  know  where  Shields  was  placed." 
Mr.  Cheek,  witness  for  the  defendant,  tes- 
tified: "Was  policeman  In  January,  1893,  and 
recollect  the  night  In  question.  Went  In  the 
cell  where  Shields  was  about  6  o'clock  in  the 
morning.  There  was  fire  in  the  stove  at  that 
time.  Shields  was  standing  at  the  door,  and 
he  and  I  had  a  talk.  Did  not  go  In,  and  could 
not  say  blankets  were  there,  but  know  they 
were  always  kept  there.  There  were  two 
double  blankets  for  each  bunk,  and  no  single 
blankets,  and  good  shuck  mattresses  when 
new.  Cross-examined:  It  was  the  coldest 
weather  that  has  been  in  years."  Mr.  Wood- 
ward, witness  for  the  defendant,  testified: 
''Was  clerk  of  the  board  of  town  commis- 
sioners in  January,  1803.  Chief  of  police 
Woodall  had  full  authority  to  provide  full 
comforts  for  the  guardhouse,  and  to  provide 
what  was  necessary  for  keeping  It  up.  His 
bills  for  coal,  blankets,  etc.,  were  always  ap- 
proved and  paid.  Sometimes  the  authorlQ^ 
was  verbal,  and  sometimes  written."  Mr. 
Wood,  witness  for  the  defendant  testified: 
"Was  policeman  at  this  time,  and  am  now. 
Qood  bunks,  blankets,  and  coal  furnished. 
Provision  made  to  replenish  the  fire,  and 
Itept  fire  all  night  In  cold  or  wet  weather. 
Cross-examined:  Did  not  go  into  the  cell  that 
night  and  don't  know  who  did.  Don't  know 
whether  there  were  any  mattresses  In  there 
or  not" 

This  was  all  the  evidence. 

The  defendant  excepted  to  his  honor's  re- 
fusal to  give  his  instructions  asked  for,  and 
not  embodied  in  the  charge.  His  honor  char- 
ged the  jury  as  follows:  "If  the  Jury  answer 
the  first  issue  'No,'  they  need  not  consider 
the  second  issue.  The  hurdra  of  proof  is  np- 
on  the  plaintiff,  and  he  must  satisfy  the  Jury 
by  a  preponderance  of  the  evidence  that  he 
was  injured,  and  Injured  by  the  negligence 
of  the  defendant.  If  you  shall  find  from  the 
evidence  that  the  plalntlCF  was  Injured,  and 
was  Injured  by  the  negligence  of  the  def^d- 
ant  you  will  answer  tSie  first  Issue  *TeB,'  and 
the  second  Issue,  such  amount  as  yon  sbaU 
determine  from  the  evidence  Is  a  fair  com- 
pensation for  his  Injury.  If  you  shall  find 
from  the  evidence  that  the  window  panes  In 
the  window  of  the  gnardhonse  had  been 
bnAen  out  for  any  considerable  IwigOi  of 
time,  exposing  occupants  to  the  Inclemency 
of  the  weather,  when  it  ought  to  have  been 
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discovered  in  the  exercise  of  ordinary  care, 
the  town  authorities  are  affected  witli  notice; 
and,  if  the  Injury  to  the  plalntlfC  occurred 
from  this,  the  defendant  was  negligent  The 
plaintiff  claims  that  the  prison  was  improp- 
erly constructed,  insufficiently  furnished  and 
attended.  The  defendant  Is  liable  In  damage 
only  for  a  failure  to  so  construct  Its  prison, 
or  so  provide  It  with  fuel,  bedclothing,  heat- 
ing apparatus,  attendance,  and  other  things 
necessary,  as  to  secure  to  prisoners  a  reason- 
able degree  of  comfort,  and  to  protect  them 
from  such  actual  bodily  suCTering  as  would 
Injure  their  health.  If  the  prison  of  the  de- 
fendant was  properly  constructed,  and  the 
board  of  commissioners  of  defendant  provid- 
ed the  prison  with  sufficient  fuel,  bedcloth- 
ing, heating  apparatus,  attendance,  and  other 
things  necessary  to  secure  to  the  plaintiff  a 
reasonable  degree  of  comfort,  and  protect 
him  from  such  actual  bodily  suffering  as 
would  Injure  his  health,  but  the  Jailer,  police- 
man, or  attendant  neglected  to  properly  ad- 
minister to  his  wants  and  necessities,  the  de- 
fendant Is  not  liable,  and  the  jury  will  an- 
swer the  first  Issae  *No.'  The  laws  of  this 
state  Impose  upon  goremhig  officials  of  mu- 
nicipal corporations  the  duty  of  exercising 
ordinary  care  In  procuring  articles  essential 
for  the  health  and  comfort  of  prisoners,  and 
of  overlooking  their  subordinates  In  the  Im- 
mediate  control  of  the  prisoners,  so  far  at 
least  as  to  replenish  the  supply  of  necessary 
articles  when  notified  that  they  are  needed, 
and  of  employing  such  agents  and  of  appro- 
priating such  money  as  may  be  necessary  to 
keep  the  prison  in  such  condition  as  to  se- 
cure the  comfort  and  health  of  the  Inmates." 
Here  his  honor  fully  recapitulated  the  evi- 
dence, and  arrayed  the  testimony  of  the 
plaintiff  and  the  defendant,  and  the  conten- 
tions of  each  arising  therefrom,  and  proceed- 
ed to  charge  as  follows:  "If  the  jury  shall 
find  the  prison  to  be  as  described  by  the 
plalntlfTs  testimony,  and  this  arrae  because 
the  town  authorities  had  not  made  proper 
provision  for  prisoner's  comfort,  and  the  in- 
jury was  caused  by  such  failure,  the  jury 
will  answer  the  Issue  'Yes';  If  the  Jury  shall 
find  that  the  defendant  had  provided  fuel 
and  blankets  sufficient  to  make  the  plaintiff 
comfortable,  the  jury  win  answer  the  tssne 
'No';  or  If  the  Injury  to  plaintiff  arose  he- 
cause  plaintiff  did  not  take  advantage  of  the 
provision  that  was  made  for  his  comfort,  the 
jury  win  answer  the  Issue  'No';  or  If  plain- 
tiff's injury  arose  because  the  policemen 
charged  with  the  duty  failed  to  give  the 
plaintiff  the  benefit  and  protection  of  the  pro- 
vision made  by  the  defendant,  the  Jury  will 
answer  the  issue  *No.'  Municipal  authori- 
ties are  not  responsible  for  the  wrongful  con- 
duct of  their  agents  or  subordinates  in  the 
exercise  of  the  judicial,  discretionary,  or  leg- 
islative authority  conferred  by  their  charters, 
or  In  the  discharge  of  a  duty  imposed  solely 
for  thepubllc  benefit  unless  some  statute  sub- 
jects them  to  liatrilltsr  for  such  negligence. 


They  are  not  responsible  for  unlawful  arrests 
of  iwrsons  by  their  officers,  but  the  duty  is 
imposed  upon  the  governing  authorities  to 
provide  a  properly  constructed  prison,  and  to 
have  It  properly  supervised  and  overlooked, 
as  heretofore  called  to  your  attention.  In 
regard  to  the  broken  window  panes,  If  the 
jury  believe  they  were  broken,  and  If  the 
jury  shall  believe  that  they  were  broken  out 
imexpectedly  or  recently,  the  defendant  Is 
not  liable  unless  the  governing  authorities 
had  notice.  If  the  defendant  supplied  and 
furnished  its  chief  of  police  with  the  means 
or  proper  credit  to  supply  blankets  in  suffi- 
cient number  to  provide  for  the  comfort  of 
Its  prisoners  under  circumstances  which 
might  reasonably  Imve  been  anticipated,  the 
plaintiff  Is  not  entitled  to  recover." 

Upon  the  Issues  submitted,  the  jury  re- 
sponded as  set  out  In  the  record.  Motion  for 
a  new  trial  by  the  defendant.  Motion  over- 
mied.  Judgment  as  set  out  In  the  record. 
Appeal  by  defendant.  Notice  of  appeal  waiv- 
ed. Appeal  bond  fixed  at  ?25.  By  agree- 
ment, 80  days  allowed  to  serve  statement  of 
case  on  appeaL  Twenty  days  thereafter  al> 
lowed  appellee  to  file  counter  statement  on 
objection. 

Defendant  prayed  the  following  special  In- 
structions: "(1)  In  order  for  the  plaintiff  to 
recover  In  this  action,  It  is  necessary  to  prove 
that  he  was  actually  damaged.  There  is  no 
evidence  by  any  witness  of  any  actual  dam- 
age whatever.  (2)  That  before  the  plaintiff 
can  recover  in  this  action  he  must  allege 
and  prove  that  he  sustained  an  injury, 
whereof  the  proximate  cause  was  the  negli- 
gence of  the  city  defMidant  or  Its  authorities; 
and  It  has  not  t>een  alleged,  and  there  is  no 
evidence  that  such  negligence  existed  or  was 
such  proximate  cause.  (8)  If  the  jury  shall 
find  that  the  plaintiff  contributed  in  any 
manner  to  his  own  Injury,  if  any  Injury  he 
sustained,  either  by  drunkenness  or  failure 
to  avail  himself  of  the  means  furnished  by 
the  defendant  for  keeping  himself  warm,  or 
In  any  other  manner  which  the  testimony 
may  show,  then  he  Is  not  entitled  to  recover. 
(4)  The  defendant  was  bound  to  use  only  or- 
dinary care  under  the  circumstances,  and 
there  is  no  evidence  showing  or  tending  to 
show  any  want  of  ordinary  care  on  Its  part. 
If,  therefore,  the  Jury  shall  find  that  the 
plaintiff  was  Injured  by  the  window  panes 
being  out  in  the  prison,  or  by  there  being  no 
proper  bedclothes,  or  by  failure  of  the  police 
ottlcers  to  keep  a  fire  In  the  prison,  they 
must,  in  order  to  render  the  defendant  liable, 
show  that  these  facts  were  known  to  the  city 
authorities,  or  that  they  had  existed  such 
a  length  of  time  as  they  would  ordinarily 
have  known  it;  and  of  these  things  there 
Is  no  evidence.  If  the  jury  shall  find  that 
there  was  coal  or  other  sufficient  fuel  where- 
with to  build  fire  sufficient  to  warm  the 
room,  then  the  defendant  is  not  liable,  even 
though  the  police  ottlcer  In  charge,  on  the 
night  of  the  confinement  of  theplaintiff,  failed 


Digitized  by  Google 


406 


SOUTHEASTEKN  BBPOBTEB,  ToL  2L 


(N.  a 


and  neglected  to  replenish  and  keep  ap  said 
Ore  during  the  night,  unless  defendant  knew 
tbat  such  police  olllcer  was  negligent  and 
careless  in  such  particular;  and  there  is  no 
evidence  that  defendant  knew  or  had  any 
reason  to  believe  that  such  officer  was  gen- 
erally negligent  and  careless.  If  the  defend- 
ant supplied  and  furnished  its  chief  of  police 
with  the  means  or  proper  credit  necessary  to 
supply  blankets  in  sufficient  numbers  to  pro- 
vide for  plaintiff,  under  circumstances  which 
might  reasonably  have  been  anticipated,  the 
plaintiff  would  not  be  entitled  to  recover.  (5) 
The  plaintiff  must  satisfy  the  Jury  by  a  pre- 
ponderance of  evidence  that  the  Injury  he 
sustained,  it  any,  was  the  proximate  result 
of  the  negligence  of  the  defendant,  and  not 
of  the  policeman;  and  if  the  Juiy  shall  be  of 
opinion  that  such  injury  was  brought  about, 
even  in  part,  by  the  n^llgent  act  of  the 
plaintiff  In  failing  to  tise  the  means  supplied, 
or  otherwise,  the  plaintiff  would  not  be  enti- 
tled to  recover;  but,  in  order  to  recover,  the 
Jury  must  be  satisfied  by  a  pr^nderance  of 
evidence  that  the  exposure  of  the  plaintiff  in 
the  prison,  and  without  his  fault,  was  the 
sole  cause  of  his  Injury,  not  In  any  way  aid- 
ed by  anything'  else  wherein  the  plaintiff 
failed  to  exercise  ordinary  care.  Plaintiff 
must  be  without  fault  in  that  regard,  and 
take  care  of  himself  as  a  man  of  ordinary 
prudence  would  under  such  circumstances,  in 
order  to  entitle  him  to  recover.  The  town  of 
Durham  can  be  liable  to  the  plaintiff  in  no 
event  except  for  its  own  negligence.  It  can- 
not be  liable  for  the  tortious  negUgraice  of  Its 
police  officers.  {S)  If  the  plaintiff  sustained 
an  injury  by  reason  of  the  failure  of  the  de- 
fendant to  anticipate  and  provide  against  an 
extraordinary  colA  night,  he  cannot  recover 
therefor.  Before  the  plaintiff  can  recovw  for 
an  Injury,  he  mnst  show  by  a  prepondotuice 
of  the  evidence  that  the  Injury  was  the  ordi- 
nary or  probable  conaeqamce  vl  the  act  com- 
plained  of.  (7)  If  the  plaintiff  oould  have 
avoided  the  consequence  of  the  act  of  the  de- 
fendoni^  it  such  on  act  existed,  by  the  exer- 
cise of  ordinary  care,  be  cannot  recover.  It 
Is  not  only  requisite  that  the  damage,  futual 
or  inferential,  should  be  suffered,  but  tbe 
damage  must  be  the  legitimate  consequence 
of  the  wrong.  If  any  Injury  has  resulted  In 
consequence  ot  the  wrongful  act  or  omission, 
but  only  through  or  by  means  of  some  Inter- 
vening cause,  from  which  last  cause  the  in- 
jury followed  SUB  tbe  direct  and  immediate 
consequence,  the  law  will  refer  the  damage 
to  the  lost  or  proximate  cause,  and  refuse  to 
trace  it  to  that  which  was  more  remote.  (8) 
in  this  case,  if  the  window  glass  had  been 
broken,  and  tbe  bedel<^ng  furnished  for  the 
plaintiff  bad  beea  destroyed,  or  tbe  police- 
man bad  failed  and  neglected  to  provide  for 
the  plaintiff,  but  tbe  governing  officers  of  tbe 
defendant  are  not  shown  to  have  had  actual 
notice  thereof,  w  to  have  been  negligent  In 
providing  snch  oversight  of  tbe  prison  as 
would  naturally  be  expected  to  give  tbem 


timely  information  of  its  condition,  there  Is 
not  such  a  failure  in  discharging  the  duties 
of  construction  or  superintendence  ol  the 
prison  as  to  subject  the  city  to  liability  for 
injury  sustained  by  the  plaintiff  by  reason  of 
the  broken  window  or  lack  of  bedclothes  or 
failure  on  the  part  of  the  policeman  to  fur- 
nish them;  and  there  Is  no  evidence  that  the 
governing  officers  knew  of  tbe  broken  win- 
dows, if  they  were  broken,  or  tbat  there  was 
not  sufficient  l>edclothlng,  or  that  the  police- 
men were  careless  and  negligent  of  their  du- 
ties, or  that  fire  was  not  sufficient  to  I^p  the 
prisoner  comfortable.  (9)  All  the  erldrace 
tends  to  prove  that  the  chief  of  police  wa& 
authorized  and  empowered  to  supply  and  put 
in  window  panes  and  necessary  beds  and 
bedclothing,  and  necessary  fuel  for  keepin;; 
prisoner  comfortable.  There  Is  no  evidence 
of  negligence  on  the  part  of  the  governing 
authorities  of  the  town  of  Durham  In  any 
particular,  and  the  plaintiff  Is  not  entitled  to 
recover.  If  the  governing  authorities  furnish- 
ed means  or  credit  to  supply  everything  nec- 
essary so  as  to  secure  the  prisoners  a  reason- 
able degree  of  comfort,  and  protect  them 
from  such  actual  bodily  suffering  as  would 
Injure  their  health,  the  city  Is  not  liable  In 
damage  for  sickness  and  suffering  endured 
by  the  prisoner,  and  caused  by  the  neglect  ot 
the  Jailer,  policeman,  or  attendant  to  pn^ 
erly  minister  to  his  wants  and  necessities. 
All  tbe  evidence  tends  to  i«Dve  that  Uie  cbltf 
of  police  was  authorised,  directed,  and  em- 
powered by  the  governing  officers  to  pur- 
chase and  supply  all  the  means  necessary  for 
the  comfort  of  prisoners  confined  In  the  inls- 
on  of  the  town,  and  always  paid  for  aocb 
supplies,  and  also  furnished  the  means  neces- 
sary for  rendering  said  prison  comfortable 
and  healthy.  CLO)  Upon  the  whide  evidence, 
the  plaintiff  Is  not  oitltled  to  reoover."  Of 
these  tustmetlons  only  those  were  given  as 
are  embodied  in  Uie  charge. 

Boone  &  Boone,  for  appellant  J.  W.  Gra- 
ham and  Manning  &  Foushee,  for  appdlee. 

MONTGOMERY,  J.  In  actions  of  this  fu- 
ture this  court  has  decided  In  Mofflt  v.  Aahe- 
Tllle,  lOS  N.  C.  237.  9  S.  E.  686i  tbat  cities  and 
towns  "are  liaUe  in  damages  only  for  a 
failure  either  to  so  construct  their  ivlsons,  or 
BO  provide  them  i^th  fuel,  beddothlng,  heat- 
ing apparatus,  attendants,  and  other  tiUngs 
necessary  as  to  secure  to  the  prisoners  com- 
mitted to  them  a  reasonable  degree  ot  com- 
fort, and  protect  thesa  from  gucta  actual  bodi- 
ly suffering  as  would  Injure  their  healtlL'' 
If  tbe  aldermen  of  the  dty  bnQt  a  reoacn- 
ably  comfortable  police  tn'lson,  and  afte^ 
wards  furnished  to  those  who  bad  Immediate 
charge  of  it  everythlDg  tbat  was  essoitial  to 
prevent  bodily  suffering  on  the  part  of  prison- 
ers from  excessive  cold  or  heat  or  hunger  and 
to  protect  their  health,  the  dtj  would  not  be 
liable,  evoDi  If  the  suffering  or  lAckness  of  the 
plaintiff  was  caused  by  n^lect  of  the  Jailer, 
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the  potlcemen,  oc  tbe  attendants  to  keep  the 
flroB  bnrning  all  night,  or  to  give  the  plain- 
tiff the  neceaaary  bedclothins  fnndehed  to 
them.  In  Moffltt's  Case,  anpia,  Justice  Averr, 
who  dcllTered  the  opinton  of  the  court;  farther 
says:  "We  think  that  where  window  glass 
in  the  windows  ef  a  police  prison  has  been 
broken,  and  the  beddothlng  furnished  for  Ita 
inmates  has  been  destroyed,  but  tbe  goTeming 
officers  of  the  town  are  not  shown  to  have 
had  actnal  notice  of  the  breakfng  or  destmc- 
tioQ,  or  to  have  been  negligent  In  omitting 
to  proTide  for  such  orcrsight  of  the  prison  as 
would  natuxallj  be  expected  to  give  them  time- 
ly Information  of  its  condition,  there  is  not 
each  a  f&llmeln  dlseluu^lDg  thedaUes  of  con- 
struction or  superintendence  as  to  subject  the 
corporation  to  llablUty."  Tbe  £acts  In  the 
case  before  us  are  almost  Identical  with  those 
dcToloped  on  the  trial  In  Moffitf  s  Oaae.  The 
plalntllte  In  both  testified  to  having  been  in- 
jured from  cold  blasts  of  air  rushing  throuj;h 
brokra  panes  of  window  glass  In  the  prison 
windows  upon  them  In  their  cells,  and  from 
a  want  of  blankets  and  bedclothes  and  fires 
to  protect  them  from  the  cold.  The  defend- 
ants In  both  cases  introduced  six  or  more  wit- 
nesses, Including  the  chief  of  police,  the  clerk 
of  the  board  of  commissi  oners,  and  others 
connected  with  the  city  government,  who  testi- 
fied that  the  governing  authorities  of  the 
town  had  always  furnished  plenty  of  warm 
blankets,  and  had  instructed  the  officers  in 
Immediate  charge  of  tbe  prison  to  keep  plen- 
ty on  hand,  and  also  to  keep  fuel  and  fires 
sufficient  to  make  tbe  prisoners  comfortable, 
and  bad  always  furnished  those  officers  with 
the  means  and  credit  to  do  so.  In  the  pres- 
ent case  It  was  also  put  In  evidence  for  tbe 
defendant  that  the  chief  of  police  had  broken 
window  panes  put  In  as  fast  as  drunken 
men  broke  them  out  There  was  no  evi- 
dence put  in  by  the  plaintiff  to  rebut  this 
testimony  of  tbe  defendant  No  evidence  was 
Introduced  by  the  plaintiff  to  show  notice  to 
the  defendant  of  the  broken  panes'  of  glass 
or  of  the  want  of  blankets,  bedclothes,  or 
fire,  or  that  the  town  authorities  were  negli- 
gent In  omitting  to  provide  for  such  over- 
sight of  the  prisoQ  as  would  naturally  be 
expected  to  give  them  timely  information  of 
ita  condition.  It  Is  evident  from  the  charge 
of  bis  honor  that  that  part,  and  the  only  part, 
of  the  complaint  which  made  any  allega- 
tion concemUig  the  faulty  construction  of  the 
guardhouse,  to  wit,  "that  tbe  said  guardhouse 
was  a  small  room,  exposed,  having  glass  In 
Its  windows  broken  out,  and  that  by  reason 
of  and  In  consequence  of  the  bad  condition  of 
said  guardhouse,"  was  eliminated  on  the  trial 
from  the  case,  and  that  the  case  which  his 
honor  submitted  to  the  Jury  was  upon  the 
cause  of  action  for  the  defendant's  failure  to 
furnish  the  plaintiff  with  the  proper  bedcloth- 
Ing  and  blankets  and  fires.  His  honor.  In 
his  instructions  to  the  Jury,  said:  "If  you 
shall  find  the  prison  to  be  as  described  by  tbe 
plaintiffs  testimony,  and  thla  arose  because 


the  town  ftuthoritles  bad  not  made  proper 
provltfMi  fbr  the  prisoner's  comfort,  and  the 
injury  was  caused  by  such  failure,  the  Jury 
wIU  answer  the  Issue  'Xes.* "  If  it  should 
be  thought  that  by  these  words  the  court 
submitted  the  question  of  the  alleged  fitulty 
oonstmctlon  of  the  prison  to  the  Jury,  the 
next  seitencea  of  the  charge  will  show  that 
that  view  of  the  case  was  not  in  his  mind: 
"If  the  -Jury  sball  find  that  the  defendant 
had  provided  fuel  and  blankets  sufildent  to 
make  the  plalntjUt  comfortably  the  Jury  will 
answer  thelssne'No*;  or  if  tbelnjury  toplaln- 
tlff  aross  because  plaintiff  did  not  take  ad- 
vantage of  the  provision  tbat  was  made  for 
his  comfort,  the  jnry  will  answer  the  Issue 
*No';  or  if  plaintiffs  Injury  arose  because  the 
policemen  charged  with  the  duty  failed  to 
give  the  plahitlff  the  benefit  and  j^tectlon 
of  the  provision  made  by  the  defendant,  the 
Jury  will  answer  the  Issue  'Na'"  If  the 
matter  of  the  construction  of  the  guardhouse 
had  been  In  his  mind,  he  could  not  have 
given  that  portion  of  his  charge  last  quoted, 
because  the  town  might  not  have  been  negU- 
gent  In  the  matter  of  furnishing  blankets, 
bedclothes,  and  fires,  and  yet  have  been  negli- 
gent In  tbe  building  and  construction  of  a 
guardhouse  suitable  for  a  prison.  The  In- 
structions asked  tbe  court  by  tbe  defendant 
numbered  S,  9,  10  should  have  been  glvoi  to 
the  Jury.  There  Is  error,  and  the  defendant 
Is  entitled  to  a  new  trial. 


(116  N.  C.  614) 
McGRIMMEN  v.  PARISH. 
(Supreme  Court  of  North  Carolina.    April  S, 
1895.) 
Appeal— Atfikmasob. 
Appellant  must  sliow  error  aCBrmatdvely, 
and  where  the  reG<M^l  is  iD8uf&(^eDt  to  determine 
whether  or  not  error  was  conmittted  the  judg- 
ment will  be  affirmed. 

Appeal  from  superior  court,  Moore  county. 

Acticm  by  John  McCrlmmen  against  John 
B.  Parish  tor  the  recovery  of  land.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

Black  &  Adams,  for  appellant  Douglass 

&  Shaw,  for  appellee. 

FURCHES,  J.  This  Is  an  action  for  pos- 
session of  land,  and  there  Is  but  one  excep- 
tion presented  by  the  record  for  our  consid- 
eration. The  judge,  among  other  things, 
charged  the  Jury,  as  requested  by  counsel 
for  defendant,  as  follows:  "Every  grant 
and  deed  must  have  a  beginning  comer,  and 
If  the  Juf-y  should  find  the  beginning  comer 
of  the  McAuley  50  acres  to  be  at  M,  then 
they  must  find  tbe  beginning  comer  of  the 
John  C.  Buie  100  acres  to  be  at  O.;  and.  If 
they  find  the  beginning  corner  of  the  100-acre 
tract,  then  tbe  beginning  corner  of  the  23- 
acre  John  C.  Bule  grant  is  at  the  point  Q, 
and  tbe  plaintiff  cannot  recover,  and  you 
must  answer  the  first  issue  *Na'  Plaintiff 
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excepted,  and,  niwn  deulal  of  motion  for 
Qew  trial,  appealed."  It  appears  from  tlie 
case  on  appeal  tliat  the  plaintiff  offered  In 
evidence  two  grants  from  the  state  of  North 
Carolina  to  John  G.  Bule,  and  a  deed  from 
Bute  to  the  plaintiff,  and  the  defendant  of- 
fered In  evidence  two  grants  from  the  state 
to  Murdoch  McAuley,  ajad  a  deed  from  Mar- 
garet Ann  Moore  to  defendant  And  the 
case  states  that  "a  copy  of  said  grants  is 
hereto  attached."  But  upon  examination  of 
the  record  we  find  no  such  copies.  And  we 
suppose  from  the  statement  of  the  case  that 
there  had  been  a  survey  of  the  land  men- 
tioned In  said  grants,  as  each  grant  seems 
to  be  located  by  letters  A,  B,  and  C.  But 
there  Is  no  map  pr  plot  of  such  survey  at- 
tached, or  furnished  the  court.  Therefore, 
It  is  impossible  for  the  court  to  see  whether 
his  honor's  charge  was  erroneous  or  not. 
And  as  it  devolves  upon  the  appellant  to 
show  that  there  was  error,  and  as  he  baa 
failed  to  do  so,  It  only  remains  for  us  to  af- 
firm  the  judgment  AflOrmed. 

Since  filing  the  opinion  in  this  case,  copies 
of  the  grant  to  Btde  and  of  the  deed  from 
Bole  to  plaintiff,  and  also  a  plot  of  the  sur- 
vey, have  been  filed;  no  copies  being  fur- 
nished <rf  the  grants  to  Murdoch  McAnley. 
And  we  have  examined  the  copies  and  the 
plot  with  as  much  care  as  we  coold,  think- 
ing we  might  find  sufficient  statements  to 
enable  as  to  give  an  opinion  more  satisfac- 
tarj  to  ourselves  than  was  the  opinion  here- 
tofore filed.  Bat  we  find  It  to  be  a  com- 
plicated question  of  location,  and  the  plot 
Is  without  explanation.  So  we  are  com- 
pelled to  leave  the  case  as  our  (»-lginal 
oplnlim  left  It,  by  saying,  if  tho'e  Is  error, 
the  appellant  has  failed  to  show  it  to  this 
court  Ko  eiror. 

(U6  N.  C.  1017) 

STATE  V.  ABKLB. 
(Supreme  Court  of  NcKth  Carolina.    April  6, 
1S85.) 

ZjARCBHT— EviDBUCB. 

On  trial  for  larceny  it  appeared  that  de- 
fendant, while  away  from  home,  received  the 
property  consiBtiDg  of  a  poeketbook  containing 
money,  bank  certiacatefl,  and  a  check  payable  to 
the  prosecuting  witneBB,  from  his  wife,  who 
found  it,  defendant  not  having  been  present 
when  it  was  found.  Tlie  day  after  he  returned 
lioQie,  defendant  wrote  to  the  bank  which  issued 
the  certificate  for  the  name  of  tlie  owner.  There 
was  some  delay  in  returning  the  property,  caused 
by  a  feeling  engendered  by  correqiondence  with 
toe  owner,  to  whom  defendant  explained  the 
whole  matter,  and  by  defendant's  demand  ttx  a 
reward.  Hdd  error  to  submit  the  case  to  the 
Jury. 

Appeal  from  superior  court  Columbus  coun- 
ty; Brown,  Judge. 

George  AjtUe  was  convicted  of  larceny,  and 
appeals.  Reversed. 

Licwls  &  Burkebead  and  J.  B.  Schulken,  for 
appellant  The  Attorney  General,  for  the 
State. 


FAIUCLOTH,  C.  3.  The  defendant  was 
Indicted  for  stealing  a  pocketbooii.  contain- 
ing money,  bank  certificates,  and  a  check 
payable  to  the  prosecutor;  also  for  receiving 
the  same  knowing  that  they  were  stolen 
property.  The  second  count  was  vrithdmwn. 
and  is  oat  of  the  case.  In  every  instance 
there  must  be  an  original  felonious  Intent, 
general  or  q>eclal,  at  the  time  of  the  taking 
or  finding  of  lost  propoty,  in  the  mind  of  the 
accused,  to  constltote  larceny.  If  sacb  In- 
tent be  present  uo  subseauent  act  or  expla- 
nation can  change  the  felonious  character  of 
the  taking.  If  it  be  not  presoit  It  la  only 
a  trespass,  and  cannot  be  made  a  felony  by 
any  subsequent  misconduct  or  bad  faith  in 
the  taker.  "The  omission  to  use  the  ordi- 
nary and  well-known  means  of  discovering 
the  owner  of  goods  lost  and  found  raises  a 
presumption  of  frandnlent  intention,  more  or 
less  strong,  against  the  finder,,  which  it  be- 
hooves him  to  explain  and  obviate;  and  this 
is  most  readily  and  naturally  done  by  evi- 
dence that  he  oideavored  to  discover  the 
owner,  and  kept  the  goods  safely  In  his  cus- 
tody, until  it  was  reasonably  supposed  that 
he  could  not  be  found,  or  that  he  openly 
made  known  the  finding,  so  as  to  make  him- 
self responsible  for  the  value  to  the  owner 
when  he  should  appear.  In  this  class  of 
cases  it  is  material  for  the  prosecutor  to 
show  that  the  felonious  Intent  was  contem- 
poraneous with  the  finding."  8  GreenL  Bv. 
8  1511;  Uap.  Larceny.  It  is  urged  by  tbe  at- 
torney general  that  the  d^endant's  dday 
from  May  Bth  to  June  tith  to  disclose  the 
fact  that  he  had  possession  of  the  pocket- 
book,  with  Internal  evidence  of  the  owner- 
ship,  was  some  evidence  of  an  original  felo- 
nious Intent,  and  was  sufficient  to  be  submit- 
ted to  the  jury.  If  that  were  so,  it  could 
only  relate  to  the  receiving  of  the  poeketbook 
from  his  wife,  as  there  Is  no  evidence  that  he 
was  present  at  the  finding  of  the  lost  article, 
and  tbe  count  for  receiving  Is  not  before  the 
court.  We  do  not  think,  however,  that  the 
evidence  was  such  as  ought  to  be  submitted 
to  a  jury.  Uis  explanation  is  found  In  Us 
letters  used  by  the  state,  in  which  it  appears 
that  on  the  day  after  his  return  to  his  home 
In  Wheeling,  W.  Va.,  from  a  southern  toar, 
he  made  a  proper  and  reasonable  effort  to 
discover  the  owner  by  writing  to  the  bank  at 
Wilmington  which  had  issued  the  certif- 
icates, etc.,  and  in  a  few  days  explained  the 
whole  matter  to  the  owner,  and  kept  his 
property  safe  for  him.  Without  this  volun- 
tary disclosure,  the  prosecutor  had  not  a 
scintilla  of  evidence  by  which  he  could  trace 
his  property  or  the  defendant.  Our  views  on 
such  evidence  as  we  thtnk  should  not  go  to 
the  jury  were  fully  expressed  in  Young  v. 
Kallroad  Co.  (at  this  term)  21  S.  E.  177.  The 
further  delay  In  the  matter  seems  to  be  the 
result  of  some  feeling  engendered  by  the  cor- 
respondence, and  becaiise  defendant  demcnd- 
ed  compensatltm  or  reward.  This  does  not 
affect  the  main  question.   In  R%.  t.  Card- 
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oer,  Lelffb  ft  C  243,  this  case  Is  found: 
Uovgber,  a  lad  14  yean  old,  fonnd  a  check, 
and  8000  showed  It  to  the  defoidant,  who 
took  It,  and  refused  to  retom  It  He  knew 
and  mw  the  owner,  but  held  the  check  for  a 
reward,  and  the  jniy  found.  Held  by  the 
court  Oat  the  facts  do  not  show  any  fetoiU- 
ons  Intoit,  and  that  the  mere  withholding 
the  check  dM  not  amount  to  such  a  taking  as 
la  reqoired  to  constltoto  the  offenee  of  lar- 
cenr.   New  trial. 


(lie  N.  C.  676) 

SHOAF  at  aL  T.  FROST. 
(Sapreme  Conrt  of  North  Carolina.    April  Q* 
1805.) 

Ba«iipTioirB—APWiAiBAi/— Verdict. 

Vnier  Act  1885.  c.  S47.  providinB  that 
on  appeal  from  an  appraisal  of  ncmestead  and 
personal  proper^  exemptions,  the  jury  shall  aa- 
sees  the  value  of  the  property  embraced  therein, 
and  the  court  ahall  appoint  three  comoiiBsioners 
to  Bet  apart  the  exemptions  In  accordance  with 
the  verdict  of  the  jury,  the  commissioners  are 
bonnd  to  assume  that  the  jury  placed  a  correct 
value  on  the  property. 

Appeal  from  superior  conrt,  Davie  county; 

Battle.  JuOge. 

Action  by  a  J.  Sboaf  &  Co.  against  E. 
Frost  From  an  allotment  and  appraisal  by 
commissioners  of  defendant's  exemptions, 
plaintiffs  appealed.  The  allotment  was  set 
aside,  and  defendant  appeala  Affirmed. 

Glenn  ft  Manly,  for  appellant  Watson  ft 
Buxton,  tw  awelleea. 

OLABE,  J.  The  act  of  188S.  0^  1M7, 
amendatory  at  eectkm  610  of  the  Cods,  pro- 
Tides  that;  tC  the  honestead  aivcaisal  or  a»- 
Besament  shall  be  Increased  or  rednoed  by 
the  jury  on  appeal,  "the  Jury  shall  assess  the 
raiue  of  the  pmpvtr  embmoed  tbertfn,"  and 
that  "the  court  shall  appoint  three  oom- 
misdomm  to  lay  off  and  set  astat  the  home- 
stead and  petwrnal  property  ezonimon  In  ac- 
eordanee  with  the  vw^ct  of  the  Jury."  If 
v9<Mk  the  jury's  flndlng  an  allotment  exceas- 
ive,  or  the  rereiss.  the  case  should  simply  go 
back  to  another  board  of  aisosinrs  or  ap- 
praisers, without  any  valuation  fixed  by  the 
Jury  on  the  allotted  property,  another  valua- 
tion of  the  qqpralsoa  could  be  eacepted  to^ 
again  and  agabi.  and  the  matter  could  thna 
be  kept  in  court  Ind^nltely.  To  prevent  this 
very  evil  the  act  of  1885  was  passed,  provid- 
ing that  the  property  embraced  in  the  allot- 
ment ahould  be  valaed  by  the  Jury.  Then, 
wboi  the  commissioners  appointed  by  the 
court  meet,  taking  such  valuation  as  final. 
It  Is  th^  duty  merely  to  add  or  cut  off 
enough  (hs  the  case  may  be)  to  make  the 
amount  of  the  constitutional  allotment  Any 
exception  to  the  acti(Hi  of  this  second  board 
can  only  be  to  the  correctness  of  the  valua- 
tion added  cr  subtracted,  as  the  case  may  be, 
taking  the  jury  valuation  of  the  property 
first  allotted  as  the  basis.   The  act  (Clark'a 


■ 

CoOe,  p.  5SC)  provides  that  the  court  shall  ap- 
point three  disinterested  commtadcnms  to 
make  the  new  allotment  In  accordance  wltii 
the  verdict  of  the  Jury.  It  was  probably  an 
Inadvertence  that  his  honor  directed  the  sbei^ 
iff  to  summon  them;  meaning.  It  seons,  that 
the  sheriff  should  also  select  tbem.  The 
judgment  must  be  modified  In  this  particular 
by  the  Judge,  at  the  next  term,  appointing 
the  commission^  who  shall  then  be  sum- 
moned by  the  sheriff.  As  the  modification 
in  the  allotment  made  1^  the  new  cmnmls- 
aloners  must  be  "In  accordance  with  the  ver> 
diet  of  the  Jury,**  tbe  valuation  idaced  upon 
the  allotted  proper^  by  tbe  Jury  most  be 
taken  as  absolutely  correct  For  extraordi- 
nary reasons,  as  added  Improvements,  or 
great  rise  In  values,  or,  on  the  other  hand, 
the  destruction  of  bulldlogs  or  great  depre- 
ciation in  values^  it  may  be  that  relief  can 
be  had  In  tbe  manner  pointed  out  in  Tanstory 
T.  Thornton,  110  N.  C.  10,  14  S.  E.  637,  upon 
an  action  brought  for  that  purpose.  But  the 
commissioners  appointed  by  the  Judges  under 
this  act,  to  miUce  the  leallotment  must  be 
guided  by  the  valuation  fixed  by  the  vttdlct 
of  the  Jury.   Modified  and  affirmed. 


(lis  N.  C.  361) 

WATKINS  V.  BALEliGH  ft  A  AIR-LINE  R. 

CO. 

(Su^me  Court  of  North  Carolina.    April  2, 
1895.) 

Casb  oh  Ai>pkai<— Dbut  nr  Sbrtiob— iRfuav  to 

PaSBKNOSS— CONTRIBUTOBT  NbOLIQBNCB. 

1.  When  appellant's  counsel  tdegraiAs,  with- 
in the  time  appellee  is  required  to  serve  his 
counter  case,  that  he  trill,  on  his  return  home, 
accept  service,  he  is  estopped  to  claim  that  the 
counter  case  was  not  served  in  time. 

2.  A  passenger  alightins  from  a  moving 
train  at  the  direction  of  the  conductor  Is  not,  as 
a  matter  of  law,  guilty  of  contributory  negH- 
f«nce.  where  there  was  no  appearance  of  dan- 

Sr  nther  in  the  lociUity  where  ho  ^^ted  or 
e  rate  of  speed  of  the  train. 

Appeal  from  superior  court,  lUchmoad 
county;  Brown,  Judges 

Action  by  Ellas  Watklna  against  the  Ral- 
eigh ft  Augusta  Air-Line  Railroad  Company 
for  personal  Injuries  received  In  alighting 
from  a  train.  There  was  a  Judgment  for 
^intifl,  and  defoidant  aK>eals.  Affirmed. 

MacRae  ft  Day,  for  appdlant  Jones  ft 
miett  for  appedee. 

CLARK,  J.  The  appellee's  counter  case 
was  not  served  in  the  five  days  required  by 
the  amaidatoi7  act  of  1889  (chapter  161). 
The  appellant  eould  therefore  insist  <m  his 
motion  that  hia  statement  should  be  taken 
as  the  true  case  ob  appeal  (Cummings  v. 
Hoffman,  113  N.  a  267,  18  8.  B.  170)  but 
for  the  feet  that  hia  counsd  waived  the  ob- 
Jectien  by  -telegraphing  that  he  would  ac- 
cept service  on  his  return  hom^  which  he 
did.   Though  the  appellant's  counsel  ezL-ept 
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ed  when  he  sent  the  case  and  counter  case 
to  the  Judge,  with  request  to  settle  the  case 
on  Ai^eal,  on  the  ground  that  the  accept- 
ance was  after  the  expiration  of  the  fire 
days*  the  telegram  was  an  estoppel;  for, 
but  for  the  telegram,  the  appellee  might 
have  served  the  counter  case  within  the 
statutory  time  hy  leaving  a  copy  at  the  resi- 
dence or  office  of  appellant  or  his  counsel. 
Code,  i  697  (3);  State  v.  Price,  110  N.  C. 
699,  IS  8.  E.  116.  The  case  as  settled  by 
the  judge  must  be  taken  as  the  case  on  ap- 
peaL 

The  entire  charge  of  the  Judge  is  not  pre- 
sumed to  be  sent  up,  but  only  that  part  hav- 
ing reference  to  the  exceptions  taken.  State 
V.  Cox,  110  N.  C.  503,  14  S.  E.  688.  The  In- 
struction excepted  to  Is  fully  sustained  by 
the  cases  of  Lambeth  v.  Railroad,  66  N.  C 
494,  and  Nance  t.  Railroad,  94  N.  C.  619. 
Indeed,  this  Is  a  stronger  case  against  the 
defendant,  as  there  was  evidence  that  the 
train  was  moving  very  slowly,  aud  tbe 
plaintiff  got  off  the  train  by  direction  of  the 
conductor,  and  with  care.  As  the  prayer 
for  instruction  which  was  declined  was 
"that,  if  the  Jury  believed  tbe  evidence,  tbe 
plaintiff  could  not  recover,"  this  evidence, 
for  the  purposes  of  tbe  exception,  must  be 
taken  as  true.  Passengers  alighting  from 
trains  at  the  direction  of  the  conductor  "are 
lustlfled  in  assuming  the  place  to  be  safe, 
and  only  under  exceptional  circumstances 
win  thedr  alighting  l>e  contributory  negli- 
gence." Blsh.  Noncout  Law,  9  1101.  In 
Lambeth's  Case,  supra,  the  passenger  alight* 
ed  on  the  platfwm,  and  was  killed.  Here, 
fortunately,  he  got  off  on  sandy  soil,  and 
only  his  leg  was  broken.  The  case  of  Bur- 
gin  T.  Railroad  Co.,  115  N.  C.  673,  20  S.  E. 
478,  holds  that  the  passenger  Is  not  Justified 
In  leaping  from  the  train  while  In  motion, 
unless  invited  to  do  so  by  the  carrter's  agent, 
■Bd  when  It  Is  not  obrlotisly  dangerons,  and 
approvet  Lambeth's  Case.  In  the  present 
COM  there  was  no  appearance  of  danger, 
tfther  in  tbe  locality  itself  or  In  the  rate  of 
speed  at  which  the  train  was  moving,  which 
made  It  contrlbutwy  negligence  to  obey  the 
eondnctor*s  Injunction  to  "atqi  right  off 
hen,  old  man."  Mo  error. 


(U6  N.  C.  339) 

UNION  BANK  OP  RICHMOND,  VA.,  t. 
BOARD  OF  COM'RS  OF  TOWN 
OP  OXFORD. 

(Supreme  Court  of  North  Carolina.    March  26, 

1895.) 

Bailboad  Aid  Bonds  —  £lbotior  to  Adtborizb 
— GoHPBomsB  Decree— EsTOPFBif— Nonsuit 
— CoiTBTrrOTiOHAi.  Law. 

1.  A  comi>romi8e  decree  entered  In  a  suit 
br  a  lailroad  company  to  compel  the  Issuance  of 
railroad  aid  bonds,  releasing  me  town  from  Ua* 
MUty  for  one-half  of  its  BobBcriptloD  in  consider- 
ation of  the  issuEQce  of  bonds  for  the  TemaioiDs 
portion,  estops  the  town  from  thereafter  disput- 


ing Ihe  validity  of  the  bonds  Isned  parsnant  t» 

the  decree. 

2.  Railroad  aid  bwids  Inned  ponniant  to  a 
eompromisa  decree  In  a  suit  Yfj  tiie  company  to 
compel  the  issuance  of  bonds  as  tn^viouily  au- 
thorized are  not  invalidated  In  the  hands  of  a 
bona  fide  holder  becanae  a  fcHmal  release  of  the 
town  from  further  liability  was  not  execnted 
by  the  railroad  compaoy  as  tffovided  In  the  de- 
cree, where  no  demand  of  suda  release  was  made. 

8.  Where  an  act  authorizing  the  issuance  of 
railroad  aid  btHids  provides  the  mode  of  parment 
thereof,  but  does  not  wovlde  for  an  election  oo 
the  question  of  their  issaance,  the  election,  by 
necessary  implication,  Ehould  be  conducted  Id 
conformity  with  the  existing  election  lawB  re- 
lating to  the  bwrowing  of  money  by  municipali- 
ties; and  bonds  issued  pursuant  to  such  an  elec- 
tion are  valid  In  the  hands  of  bona  fide  holders. 

4.  Acts  1891.  c.  315,  f  10,  relating  to  certain 
railroad  aid  bonds,  and  providing  for  the  mode 
of  payment  thereof,  is  not  voiof  nnder  CiHiat. 
art  7,  §  7.  because  it  does  not  provide  for  a  sp^ 
dal  election  to  authorize  the  iasnance  of  sach 
bonds,  as  the  general  lam  relating  to  such  titc- 
tioDB  are  applicable. 

6.  Id  an  action  to  compel  a  town  to  pay  rail- 
road aid  bonds  isaned  by  it,  an  answer  merely 
denying  the  allegations  of  uie  petition  and  Bet- 
ting op  nonnser,  failure  to  complete  the  road, 
and  other  facts  for  which  the  Btate  might  fiH^ 
feit  the  company's  charter,  and  praying  that  tbe 
bonds  be  canceled,  does  not  contain  snch  a  conn- 
terclaim  or  demand  for  affirmative  relief  as  will 
prevent  plaintiff,  at  the  close  of  the  evidence^ 
from  taking  a  nonsuit  on  the  court's  holding  that 
the  bonds  are  tM. 

Appeal  from  aupoior  court;  Granrine 
cooDty;  Hoke,  Judge. 

Petition  for  mandamus  by  the  TTnlon  Bank 
of  Nchmoad  to  compel  the  commisslonen 
of  the  town  of  OzAnd  to  leT7  taxes  to  par 
certain  railroad  aid  bond& 

Tbe  court,  mt  the  dose  of  evidence,  and 
after  at^nunent,  taavli^  ihtlniated  an  <^dn- 
ion  that  on  the  evldoice.  If  bellered,  ^idn- 
tlff  could  not  recover,  and  that  he  would 
charse  the  Jutt,  If  they  believe  Uie  erU 
dence,  they  should  answer  second  Issue, 
"No."  That  tbe  bonds  wne  Imued  wltiwut 
authority,  and  phUntUt  was  lUfected  with 
notice.  In  deference  to  the  (^rinkn,  the 
plalntlfla  nbmltted  to  a  nonsuit,  and 
pealed.  Notice  waived,  and  appeal  bond 
fixed  at  910a  Defendant  also  appealed. 
Nonsuit  set  aside,  and  new  trial  granted. 

Tbe  bond,  wltb  coupws,  sued  upon,  la 
as  follows: 

*Oxhiblt  A. 

**UnIted  States  of  America.  The  County  of 
Granville,  Town  of  Oxford.  No.  1.  $1,000.00. 
The  board  of  commissioners  of  the  town  of 
Oxford,  for  value  received,  Is  Justly  Indebt- 
ed to  and  promises  to  pay  •  •  •  or  bear- 
er the  sum  of  one  thousand  dollars  upon 
presentation  of  this  bond  at  the  office  of  the 
treasurer  of  said  town  of  Oxford,  Granville 
county,  aud  state  aforesaid,  on  the  1st  day 
of  August,  1922,  with  Interest  thereon  at  the 
rate  of  six  per  cent,  per  annum,  to  be  paid 
semiannually  upon  tbe  1st  days  of  February 
and  August  In  each  and  every  year  till  tbe 
maturity  of  said  oond,  upon  the  surrender  of 
and  in  accordance  with  tbe  terms  of  the  In- 
terest warrants  or  coupons  hereto  annexed. 
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Tbls  bond  Is  Issued  In  pursuance  of  the 
powers  and  the  authority  granted  by  the 
state  of  North  CaroHna,  as  provided  In  chap- 
ter 49  of  the  Code  of  North  Carolina,  and  In 
punnance  of  the  authority  granted  by  sec- 
tion 30  of  the  charter  of  said  town  of  Oxford, 
which  Is  embraced  In  chapter21of  the  Private 
Laws  of  1SS5,  as  pased  by  the  general  assem- 
bly of  said  state,  and  in  pursuance  of  the 
authority  granted  by  chapter  315  of  Laws 
■of  1891,  passed  by  the  general  assembly  of 
North  Carolina,  and  ratified  the  6th  day  of 
March,  1891,  entitled  'An  act  to  Incorporate 
the  Oxford  and  Coast  Line  Ballroad  Com- 
pany.' And  In  pnrsoance  at  an  election  held 
In  said  town  of  Oxford  on  the  27th  day  of 
April,  1891,  and  of  a  settlement  and  adjust- 
ment of  a  controversy  and  litigation  In  which 
the  Oxford  and  Coast  Line  Railroad  Compa- 
ny et  al.  were  plaintiffs  and  the  board  ot 
«omml8SlonerB  of  Oxford  and  ma^r  of  said 
-town  were  defendants,  adopted  by  the  said 
board  of  conunIssion««  July  2Stb,  1892,  and 
the  judgment  and  decree  of  his  honor,  H. 

Connor,  judge  presiding,  in  said  actlim  at 
July  term,  1892,  of  QranvlUe  superior  court 
This  bond  may,  at  the  option  of  the  board  of 
commissioners  of  Oxford,  be  redeemed  at 
any  time  aft»  the  expiration  of  ten  years 
from  the  date  of  said  }Mu6a  upon  the  pay- 
ment of  the  principal  and  Interest  due  and 
fifty  dollars  additional  upon  each  of  the 
bonds  so  redeemed,  dne  notice  of  the  call 
therefor  having  first  been  given  by  pub- 
lication for  sixty  days  In  some  newspaper 
published  In  the  city  of  New  Tork,  and  in 
some  newspaper  published  In  the  dty  of  Bal- 
timore, and  In  some  newspaper  published  In 
the  town  of  Oxford,  and  after  the  expiration 
of  the  time  mentioned  in  said  notice  all  in- 
terest on  said  bond  shall  cease.  In  testimo- 
ny whereof,  the  said  board  of  commission- 
ers of  Oxford  have  caused  this  bond  to  be 
signed  by  the  mayor  of  said  town,  ex  officio 
chairman  of  said  board  of  commlsslonera, 
and  attested  by  the  clerk  of  said  board  with 
the  corporate  seal  of  said  town  of  Oxford, 
North  Carolina,  this  1st  day  of  August,  1802. 

"  Qeoree  P.  Fleming. 

icorpomtlon  )  Clerk  and  Secretary. 

olSd  t  A-  Hicks. 

K. c.  '  )  "Mayor  and  Kx  OfBcio  Chair- 
man of  Board  of  Gommis- 
Bioners  oC  Oxford." 

"Exhibit  B. 
"$30.00.  Coupon  No.  2. 

"The  town  of  Oxford,  North  Carolina,  will 
pay  to  bearer  on  the  1st  day  of  August,  1893, 
thirty  dollars,  being  six  months'  interest  on 
Its  bond  No.  20,  Issued  to  aid  in  constructing 
the  Oxford  and  Coast  Line  Railroad.  Dated 
August  1st,  1892.  Payable  at  the  office  of 
the  town  treasurer  in  Oxford,  North  Car- 
olina. [Signed]  A.  A.  Hicks,  Mayor. 

"[Signed!  Oeo.  P.  Fleming,  Clerk." 

"Agreement 
"State  of  I^orth  Carolina,  Granville  County. 
This  covenant  and  agreement  made  and  en- 


tered Into  this  the  25th  day  of  July,  1892.  by 
and  between  tb.e  Oxford  &  Coast  Line  Etall- 
road  Company  (chartered  by  an  act  of  the  gen- 
eral assembly  of  North  Carolina  entitled  'An 
act  to  Incorporate  the  Oxford  &  Coast  Line 
Railroad  Company,*  and  ratified  the  5th  day  of 
March,  1891)  on  the  one  part,  and  the  board 
of  commissioners  of  Oxford  (a  municipal  cor- 
poration, also  chartered  by  an  act  of  the  gen- 
eral assembly  of  North  Carolina,  entitled  *An 
act  to  repeal  chapter  215  of  the  Laws  of  One 
Thousand  Eight  Hundred  and  Fifty-Two,  and 
to  charter  the  town  of  Oxford,' and  ratified  the 
16th  day  of  February,  1885)  on  the  other  part, 
wltnesseth:  That  whereas,  In  the  year  ISOl, 
the  board  of  commissioners  of  Oxford  ordered 
an  election  to  be  held  In  the  said  town  of  Ox- 
ford on  the  25tb  day  of  May,  1891,  to  decide 
upon  the  question  as  to  whether  the  town  of 
Oxford  should  vote  to  issue  bonds  to  the 
amount  of  forty  thousand  dollars,  to  subscribe 
to  the  capital  stock  of  the  Oxford  &  Coast  Line 
Railroad  Company,  the  money  so  received  to 
be  used  in  building  that  portion  of  the  said 
road  In  Granville  county,  and  afterwards  the 
said  board  of  commissioners  changed  the  day 
of  holding  said  election  to  the  27th  day  of 
April,  1891.  by  another  order,  with  the  direc- 
tion tliat  those  who  favored  said  proposition 
should  vote  a  ballot  with  the  word  'Approved* 
thereon,  and  those  opposed  should  vote  a  bal- 
lot with  the  words  'Not  Approved'  thereon; 
and  whereas,  said  election  was  accordingly 
held  in  said  town,  and  a  majority  of  the  quali- 
fied voters  of  the  said  town  voted  ballots  hav- 
ing the  word  'Approved'  thereon;  and  where- 
as, the  Oxford  &  Coast  Line  Railroad  Com- 
pany, under  a  contract  with  James  T.  Fruden, 
proceeded  to  construct  a  railroad  from  said 
town  of  Oxford  to  a  point  In  said  county  of 
Granville  on  the  Durham  &  Northern  Railroad, 
at  Jack  Dlckerson's,  In  said  county,  and,  after 
havlngdoneconslderableworli  In  thegradlngof 
the  same,  demanded  that  the  board  of  commis- 
sioners of  Oxford  should  issue  bonds  to  the 
amount  of  forty  thousand  dollars  as  aforesaid, 
as  a  subscription  by  the  said  board  of  commis- 
sioners to  the  capital  stock  of  said  Oxford  & 
Coast  Line  Railroad  Company,  which  said 
board  of  commissioners  refused  to  do;  and 
whereas,  a  controversy  has  arisen  thereupon 
between  the  parties  to  these  presents,  the 
party  of  the  first  part  clalmlog  and  insisting 
that  It  has  the  right  to  have  such  bonds  as 
aforesaid  Issued  as  a  subscription  by  the 
party  of  the  second  part  to  the  capital  stock 
of  the  said  Oxford  &  Coast  Line  Railroad 
Company,  and  to  {»mpel  the  issue  of  the 
same,  and  the  said  party  of  the  second  part 
claiming  and  insisting  to  the  contrary,  and 
that  said  party  of  the  first  part  has  no  right 
to  require  or  compel  said  party  of  the  second 
part  to  become  a  subscriber  at  all  to  the  capi- 
tal stock  of  said  Oxford  &  Coast  Line  Rail- 
road Company,  or  to  Issue  any  bond  or  bonds 
as  a  subscription  to  the  same;  and  whereas, 
there  may  be  reasonable  doubt  as  to  wheth- 
er said  party  of  the  first  part  has  such  right 
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08  claimed  by  It  as  aforesaid,  and  whether 
said  party  of  the  eecond  part  is  Justified  in 
Its  refusal  as  aforesaid;  and  whereas,  two 
suits  have  been  brought  to  the  superior  court 
In  the  said  county  of  GrauTiUe  by  the  said 
Oxford  &  Coast  Line  Railroad  Compauy  and 
James  T.  Pruden  against  the  board  of  com- 
missioners of  Oxford,  A.  A.  Hicks,  mayor  of 
the  town  of  Oxford,  being  applications  for 
mandamus;  and  whereas,  upon  a  conference 
between  the  parties  to  these  presents,  it  has 
been  concluded  by  and  between  them  that  it 
is  best  for  the  interests  of  both  parties  to 
compromise  and  settle  said  controversy  in 
manner  and  upon  the  terms  hereinafter  set 
forth:  Now,  therefore,  it  fs  covenanted  and 
agreed  by  and  between  the  said  parties  to 
these  presents  as  follows,  to  wit:  (1)  That 
the  said  party  of  the  second  part,  Instead  of 
subscribing  anything  to  the  capital  stock  of 
said  Oxford  &  Coast  Line  Railroad  Company, 
or  issuing  bonds  to  the  amount  of  forty  thou- 
sand dollars  as  a  subscription  to  the  same, 
shall,  for  the  purpose  only  of  a  compromise 
and  settlement  of  this  controversy,  Issue  to 
the  said  party  of  the  first  part  bonds  to  the 
amount  of  twenty  thousand  dollars,  the  said 
bonds  or  their  proceeds  to  be  used  exclusive- 
ly and  applied  In  aid.  In  the  first  place,  of 
the  payment  and  satisfaction  of  the  present 
indebtedness,  contracts,  and  liabilities  of  the 
said  party  of  the  first  part,  of  every  descrip- 
tion, and.  In  the  second  place,  if  more  than 
sufficient  to  complete  such  payment  and  sat- 
isfaction, then,  as  to  the  excess,  in  aid  of 
completing  the  construction  of  said  railroad 
which  is  now  In  course  of  construction  by 
said  party  of  first  part  between  the  town  of 
Oxford  and  a  point  on  the  satd  Durham  & 
Northern  Railroad  as  aforesaid;  said  bonds 
to  be  each  In  the  sum  of  51,000.00,  dated  Au- 
gust 1,  1892,  and  due  and  payable  on  the 
first  day  of  August,  1922,  with  coupons  of 
interest  attached,  at  the  rate  of  six  per  cent, 
per  annum,  and  payable  semiannually  on  the 
first  day  of  February  and  the  first  day  of 
August  In  each  and  every  year,  and  both 
bonds  and  coupons  to  be  [>ayable  upon  pres- 
entation at  the  office  of  the  treasurer  of  said 
town  of  Oxford,  In  said  town,  and  upon  the 
surrender  of  the  same,  and  said  bonds  to 
purport  upon  their  face  to  be  Issued  under 
and  In  pursuance  of  chapter  315  of  Laws  of 
1891,  and  chapter  21  of  the  Private  Laws  of 
1886,  and  the  election  held  April  27,  1891. 
And  this  agreement  and  settlement  and  the 
Judgment  and  decree  of  the  superior  court 
for  the  said  county  of  Granville  to  be  en- 
tered In  the  said  suits  as  hereinafter  Is  men- 
tioned, and  that  said  party  of  the  second 
part  shall,  after  the  expiration  of  ten  years 
from  the  date  of  said  bonds,  have  the  priv- 
ilege of  redeeming  all  or  any  of  said  bonds 
before  maturity  upon  paying  the  principal 
and  interest  due  and  fifty  dollars  additional 
upon  every  one  of  said  bonds  so  redeemed. 
(2)  Ootemporarlly  with  the  Issue  and  dellv- 
«7  of  the  said  bonds  to  the  amonnt  of  twen- 


ty thousand  dollars  as  aforesaid,  the  said 
party  of  the  first  part  shall  and  does  cove- 
nant and  agree  to  fully  release,  acquit,  and 
discharge  the  said  party  of  the  second  part 
from  all  liability  or  obligation  whatsoever  to 
subscribe  or  pay  anything  whatever  to  the 
capital  stock  of  said  Oxford  &  Coast  Line 
Railroad  Company,  or  to  Issue  for  any  pur- 
pose or  on  any  ground  or  claim  whatsoever 
any  further  or  other  bonds  than  the  twenty 
thousand  dollars  of  bonds  so  agreed  to  be 
Issued  as  aforesaid,  and  also  to  guaranty 
and  fully  to  protect  said  party  of  the  second 
part  from  and  against  being  called  on  at  the 
demand  of  said  party  of  the  first  part,  or  of 
any  person  or  persons,  party  or  parties, 
whomsoever  or  whatsoever,  to  subscribe  any- 
thing to  said  capital  stock,  and  from  and 
against  any  liability  or  obligatltm  to  pay 
anything  on  account  of  any  subscription  or 
liability  to  snbscribe  to  said  capital  stock. 
Said  release,  acquittance,  and  dlschai^, 
guaranty,  and  protection  to  be  secured  by  in- 
strument or  instruments  in  writing  properly 
drawn  and  executed  in  form  sufficient  for 
that  purpose.  &)  And  the  said  party  of  the 
first  part  does  further  covenant  and  agree  to 
and  with  the  said  party  of  the  second  part 
that  the  said  bonds  agreed  to  be  Iraued  as 
aforesaid,  or  the  proceeds  of  the  same,  shall 
be  faithfully  applied  first  to  the  payment 
and  satisfaction  of  all  existing  debts,  con- 
tracts, and  liabilities  of  the  said  party  of  the 
first  part,  of  every  kind  and  nature  whatso- 
ever, until  the  same  are  fully  paid  and  satis- 
fled;  and,  secondly.  If  the  said  bonds  or  their 
proceeds  should  be  more  thou  sufficient  to 
pay,  satisfy,  and  discharge  In  full  the  debts, 
contracts,  and  liabilities  of  the  said  party  of 
the  first  part  as  aforesaid,  then  the  surplus 
of  the  same  shall  be  faithfully  applied  In  aid 
of  the  completion  of  said  railroad,  now  in 
course  of  construction  as  aforesaid.  (4)  And 
the  said  party  of  the  first  part  doth  further 
covenant  and  agree  to  and  with  the  said 
party  of  the  second  part  that  the  said  rail- 
road now  in  course  of  construction  from  Ox- 
ford to  a  point  on  the  Durham  and  Northern 
Railroad  at  Jack  Dlckerson's,  as  aforesaid, 
shall  be  fully  completed  and  put  in  operatiui 
within  a  reasonable  time  from  and  after  the 
Issuing  of  said  Ixmds  as  aforesaid.  (5)  It  Is 
further  agreed  by  and  between  the  parties  to 
these  presents  that  the  said  suits  shall  be 
consolidated,  and  that  a  Judgment  or  decree 
shall  be  entered  therein  in  accordance  with 
the  said  compromise  and  agreement,  and  that 
the  said  parties  of  the  first  pan  shall  pay  the 
cost  of  said  suit  (6)  It  is  furthar  agreed 
and  understood  by  and  between  the  parlies 
to  the  presents  that  if  the  said  James  T.  Pru- 
den shall  refuse  or  fail  to  consent  and  agree 
to  the  ^try  of  such  Judgment  or  decree  as 
af<Mre6ald,  then  and  In  that  case  these  pres- 
sents  shall  be  void  and  of  no  effect.  In  tes- 
timony whereof,  the  said  Oxford  and  Coast 
Line  Railroad  Company  has  caused  these 
preemu  to  be  signed  by  Wm.  r.  BcUley, 
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president,  and  R.  W.  Lessiter.  secretary.  oC 
aald  company,  and  the  common  seal  of  said 
company  to  be  hereto  alfixed,  and  the  said 
board  of  commlssioDers  of  Oxford  has  caused 
the  presents  to  be  signed  by  A.  A.  Hicks, 
mayor  of  said  town  of  Oxford,  and  6.  F. 
Fleming,  secretary  of  said  board  of  commis- 
sioners, and  the  corporate  seal  of  the  board 
of  commissioners  of  Oxford  to  be  hereto  af- 
fixed, this  2oth  day  of  July,  1892. 
"  The  Oxford  and  Coast  Line  Railroad  Co. 

**Bj  W.  F.  Beasley. 

**  President. 
"B.  W.  Lasfliter, 

"Secretary. 

'*  The  Board  of  Commisilonen  of  Oxford. 

(  corporation  of  i  A.  Bl;**- 

)      swi.      \  "And  O.  P.  FlemlDg, 

"Clerk  and  Sec. 

"We,  Wm.  F.  Beaalc^  and  Jamea  T.  Pru- 
den,  coDcnr  In  the  foregoing  agreemoit,  and 
agree  to  be  bound  by  the  sfime  in  oU  reepects 
and  to  tlie  same  extent  aa  if  we  were  par- 
ties thereto.  Our  hands  and  seals  this  25th 
day  of  July,  1882. 

"W.  F.  Beasley.  [Seal.] 
"J.  T.  Fniden.  [Seal.]" 

"North  Carolina,  Granville  County.    In  the 
Superior  Court,  July  Term,  1S92. 

*'(14)  The  Oxford  and  Ooast  Line  Ballroad 
Company  and  Jamea  T,  Prud^  Plaln- 
tiffSf  va.  The  Board  <tf  Commissioners 
of  Oxford,  A.  A.  Hicks,  Biayor  of  said 
Town  of  Oxford,  Defts.  Judgment. 

"(IS)  Also,  The  Same  tb.  Tbit  Same.  Judg- 
ment. 

"On  motion  and  by  consent  of  the  parties 
on  both  sides  it  Is  ordered  by  the  court  that 
the  above-mentioned  actions,  one  returnable 
to  the  present  term  of  the  court  In  term, 
and  the  other  returnable  before  Hon.  H.  6. 
Connor  (the  judge  presiding  and  holding  said 
court)  at  chambers,  on  the  25th  day  of  July, 
1892,  be  consolidated,  and  that  the  defend- 
ants be  allowed  to  file  one  answer  only,  to 
be  considered  and  used  as  an  answer  in 
both  said  actions.  And  the  defendants  hav- 
ing filed  their  answer  as  aforesaid,  and  the 
parties  having  thereupon  filed  in  court  u 
said  action,  as  consolidated  as  aforesaid,  an 
agreement  between  them  in  writing,  the 
same  being  a  compromise  and  settlement  of 
the  matters  In  controversy  in  said  actions  be- 
tween the  parties  upon  the  terms  In  said 
agreement  set  forth,  one  of  which  terms  is 
that  a  Judgm«it  or  decree  shall  be  entered 
in  said  consolidated  actions  In  accordance 
with  said  compromise  and  agreement,  now, 
on  motion  of  the  parties  on  both  sides,  the 
court,  consenting  thereto,  and  proceeding  to 
render  Judgment  In  said  consolidated  ac- 
tl<ms  in  accordance  with  said  agreement  of 
compranlse  and  settlement,  dotb  adjudge 
and  decree,  order  and  direct^  that  the  defend- 
ant the  board  of  commlsalonera  of  Oxford 


liave  prepared  and  Issue  at  Its  own  expense 
to  the  plaintiff,  the  Oxford  and  Coast  Line 
Railroad  Company,  bonds  of  said  defendant 
to  the  amount  of  twenty  thousand  dollars, 
the  said  bonds  or  their  proceeds  to  be  used 
exclusively  and  applied  in  aid.  In  the  first 
place,  of  the  payment  and  satisfaction  of  the 
present  Indebtedness,  contracts,  and  liabili- 
ties of  the  said  Oxford  and  Coast  Line  Rail- 
road Company,  of  every  description,  and,  in 
the  second  place,  If  more  than  sufficient  to 
complete  such  payment  and  satisfaction,  then, 
as  to  the  excess,  in  aid  of  completing  the 
coustructton  of  the  railroad  now  In  course 
of  construction  by  said  Oxford  and  Coast 
Line  Railroad  Company  between  said  town 
of  Oxford  and  a  point  on  the  Durham  and 
Northern  Ballroad  at  Jack  Dickerson's,  in 
the  county  of  Granville;  and  the  said  bonds 
to  be  each  In  the  sum  of  one  thousand  dol- 
lars, dated  August  1st,  1892,  and  due  and 
payable  the  first  day  of  August,  1922,  with 
coupons  of  interest  attached  at  the  rate  of 
six  per  centum  per  annum,  and  payable 
semiannually  on  the  1st  day  of  February' 
and  the  first  day  of  August  in  each  and 
every  year  until  paid,  and  both  bonds  and 
coupons  to  be  payable  when  due  upon  pres- 
entation at  the  office  of  the  treasurer  of  the 
said  town  of  Oxford,  In  said  town,  and  upon 
the  surrender  of  the  same,  and  the  said 
bonds  to  purport  upon  their  face  to  be  Issued 
under  and  in  pursuance  of  chapter  315  of 
Laws  of  1891  and  chapter  21  of  the  Private 
Laws  of  1885,  and  the  election  held  April 
27,  1891,  and  the  agreement  and  settlement 
aforesaid,  and  this  Judgment  and  decree  and 
said  bonds  to  contain  a  provision  or  stipu- 
lation that  the  board  of  commissioners  of 
Oxford  shall  have  the  privilege  of  redeeming 
all  or  any  of  said  bonds  after  the  expiration 
of  ten  years  from  the  date  of  the  same,  and 
before  their  maturity  at  any  time  upon  pac- 
ing the  principal  and  Interest  due  and  fifty 
dollars  additional  upon  every  of  said  bonds 
so  redeemed.  And  the  court  doth  further 
adjudge  and  decree,  order  and  direct,  that, 
cotemporarily  with  the  Issue  and  d^lverlng 
to  the  said  Oxford  and  Coast  Line  Railroad 
Company  of  the  said  bonds  to  the  amount 
of  twenty  thousand  dollars  as  aforesaid,  the 
said  Oxford  and  Ooast  Line  Railroad  Com- 
pany, at  Its  own  charge,  deliver  to  the  board 
of  commissioners  of  Oxford  an  Instrument 
of  writing  with  the  corporate  name  of  said 
company  signed,  and  Its  common  seal  afilxed 
thereto  and  signed  by  its  president  and  sec- 
retary, by  Its  direction  and  authority,  fully 
releasing,  acquitting,  and  discharging  the 
board  of  commissioners  of  Oxford  from  ail 
liabilities  and  obligations  whatsoever  to  sub- 
scribe or  pay  anything  whatsoever  to  the 
capital  stock  of  said  Oxford  and  Coast  Line 
Railroad  Company,  or  to  Issue  for  any  pur- 
pose or  any  ground  or  claim  whatsoever 
any  further  or  other  bonds  than  the  twenty 
thousand  dollars  of  bonds  aforesaid,  and 
also  fully  guarantying  and  protecting  said 
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board  of  commissioners  of  Oxford  from  and 
against  being  calied  on  or  required  at  the 
demand  of  the  said  Oxford  and  Coast  Line 
Railroad  Company,  or  any  person  or  perstms, 
party  or  parties,  whomsoever  or  whatsoever, 
to  subscribe  anything  to  the  capital  stock  of 
said  Oxford  and  Ooast  Line  Railroad  Com- 
pany, and  from  and  against  any  liability  or 
obligation  to  pay  anything  on  account  of 
any  subscription  or  Ilablll^  to  subscribe  to 
the  capital  stock  of  the  same.  And  the 
court  doth  further  adjudge  and  decree,  order 
and  direct,  that  the  said  Oxford  and  Coast 
Line  Railroad  Company  apply  the  said  bonds 
her^n  directed  to  be  Issued  as  aforesaid,  or 
th^  proceeds,  first  to  the  payment  and  sat- 
isfaction (rf  all  atstlng  debts,  contracts,  and 
llabllltlefl  of  said  company  of  every  kind 
and  nature  whatsoever,  until  the  same  are 
fully  paid,  satisfied,  and  discharged;  and, 
secondly,  If  the  said  bonds  or  their  proceeds 
should  be  more  than  sufficient  to  pay,  satisfy, 
and  discharge  in  full  the  said  existing  debts, 
contracts,  and  liabilities  of  the  said  com- 
inny  as  aforesaid,  then  that  the  said  com- 
pany apply  the  surplus  of  said  bonds  or  their 
proceeds  in  aid  of  the  completion  of  the 
railroad  now  in  course  of  construction  as 
aforesaid.  And  the  said  Oxford  and  Coast 
Line  Railroad  Company,  its  officers  and 
agents,  are  hereby  strictly  prohibited  and 
enjoined  from  using,  disposing  of,  or  apply- 
ing said  bonds  of  twenty  thousand  dollars 
herein  directed  to  be  Issued  as  aforesaid,  or 
the  proceeds  of  the  same,  or  any  part  there- 
of, to  or  for  any  othw  use  or  purpose  what- 
ever than  is  hereinbefore  mentioned.  And  the 
court  doth  further  adjudge  and  decree,  or- 
der and  direct,  that  said  Oxford  and  Coast 
Line  Railroad  Company  complete  and  put  In 
operation,  or  cause  to  be  completed  and  put 
in  operation,  the  said  railroad  now  in  course 
of  construction  from  the  said  town  of  Ox- 
ford to  A  point  on  said  Durham  and  Northern 
Railroad,  at  Jack  Dlckerson's,  in  Granville 
county,  as  aforesaid,  within  a  reasonable 
time  from  and  after  the  issuing  of  said  bonds 
of  twenty  thousand  dollars  as  aforesaid. 
And  the  court  doth  further  adjudge  and  de- 
cree, order  and  direct,  that  the  plalntlfT,  the 
Oxford  and  Coast  Line  Railroad  Company, 
pay  the  costs  of  said  actions  to  be  taxed  by 
the  clerk  of  this  court.  And,  In  case  any 
of  the  parties  shall  refuse  or  fall  In  anything 
to  comply  with  this  Judgment  or  decree,  or 
fully  to  do  and  perform  all  or  any  of  the 
things  herein  required  and  directed  to  be 
6<me  and  performed  by  such  parties,  then 
the  other  parties,  or  any  of  them  interested 
therein,  shall  be  at  liberty  to  apply  to  the 
court 

"H.  G.  Connor,  Judge  Presiding.'' 

"State  of  North  Carolina,  Oran^Ue  Coun- 
ty. This  indenture,  made  and  »ecuted  this 
3d  day  of  December,  1884,  A.  D.,  by  and  be- 
tween the  Oxfmrd  &  Coast  Line  Railroad 
Company,  corporation,  party  of  the  first  part, 
and  the  board  of  commlasloners  of  Oxford, 


corporation,  party  of  the  second,  witnesseth: 
That  whareas,  the  party  of  the  flec<md  part 
did  on  Angnat  13th,  1892.  Issue  and  dellvo' 
to  the  party  of  the  first  part.  In  pursuance  of 
a  decree  and  Judgment  of  the  superior  court 
of  Oranvllle  county,  at  its  Ju^  term,  1892. 
and  in  accordance  with  the  terms  of  a  wilt- 
ten  agreement  executed  by  the  parties  here- 
to on  July  25tb,  1892,  twenty  coupon  bmids 
of  the  party  <^  the  second  part  In  the  de- 
nomination ol  one  thousand  dollars  each, 
containing  the  redtala  directed  in  said  agree- 
ment and  said  judgment:  Now,  therefore, 
the  said  party  of  the  first  par^  for  and  In 
consideration  of  the  receipt  of  said  bonds, 
doth  hereby  tnUy  release,  acquit,  and  dla- 
diaige  said  party  of  the  second  part  from 
all  llablliUea  or  obllgaUcms  whatevM-  to  >n1>- 
scribe  or  pay  anythlx^  wiutever  to  the  capi- 
tal stotik  of  said  party  of  the  first  part,  <x 
to  issue  for  any  purpose,  or  any  ground 
claim  whatsoever,  any  further  or  other  bonds 
than  the  twenty  thousand  dollars  of  bonds 
so  agreed  to  be  Issued  as  aforesaid,  and  the 
party  of  the  first  part  doth  hereby  guann^ 
and  fully  protect  said  party  of  the  second 
part  from  and  against  being  called  cm  at  the 
demand  of  the  said  party  of  the  first  part, 
or  of  any  person  or  personi^  party  pai^ 
ties,  whomsoever  or  whatsoever,  to  sub- 
scribe anything  to  sfUd  capital  stock,  and 
from  and  against  any  liability  or  obligatl«) 
to  pay  anything  on  account  of  aiiy  subscrip- 
tion or  liability  to  subscribe  to  uld  capital 
stock  of  the  party  oC  the  first  part  The 
erasures  In  lines  three  and  four  of  page  2 
before,  made  before  execution.  In  the  wit- 
ness whereof  the  said  the  Oxfrnrd  and  Coast 
Line  Railroad  Company  hatb  caused  its  oox^ 
porate  seal  to  be  hereto  affixed,  and  bath 
caused  its  president  and  secretary  to  sign 
their  name  hereto. 
"The  Oxford  and  Coast  Line  Railroad  Co.. 

"  By  A.  W.  Graham. 
I  B«J>,o*  O'tiord  I  PKsIdent 
|ar.d^  o«.t  unef  ..^  Graham. 

^      •  ■    •    '  preiident 
"B.  W.  Loflsiter,  Secretary." 

"Proceedings  of  the  Board  of  Commissions 
of  the  Town  of  Oxford.  N.  C.  March 
9.  1891.— Page  168. 

"State  of  North  Carolina,  Granville  County. 
Mayor's  Office,  March  9, 1881. 

**AttheregnIar  meeting  of  the  board  of  town 
commissioners  held  this  day  there  were  pres- 
ent: Messrs.  L.  G.  Smith,  Mayor;  L,B.Uant, 
A.  W.  Graham,  John  Webb,  and  B.  T.  Smith, 
Commissioners.  B.  8.  Roystw  presented  to 
the  board  a  petition  in  word  and  figures  fol- 
lowing: 'We,  the  undersigned  citizens  and 
taq>ayerB  in  the  town  at  Oxford,  solidtoaa 
for  the  wtifare  o€  the  town,  and  earnestly 
desirous  to  promote  the  same,  respectful^' 
petition  the  board  ot  commissioners  of  the 
town  of  Oxford  to  provide  for  an  ^ecUon  in 
said  town  on  the  pn^Ktsltion  to  subscribe  the 
sum  of  $10,000  to  build  a  railroad  from  the 
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town  of  Oxford  to  Springhope,  or  to  some 
point  on  the  A.  C.  L.  R.  E.,  or  to  some  other 
R.  B.  system.  [Signed]  B.  S.  Royster,  R.  W. 
Lassiter,  Jr.,  F.  B.  Wlmblah,  C.  J.  Turner, 
W.  G.  Grlffln,  D.  C.  Hunt,  J.  C.  Hundley,  J. 
C.  Homer,  S.  D.  Booth,  G.  W.  Knott,  J,  M. 
Currin.  S.  M.  Bobbltt,  G.  K.  Hundley,  J.  G. 
Hall,  J.  A.  Williams,  J.  M.  Hays,  B.  F.  Knott, 
H.  W.  Kronheimer,  T.  D.  Waller,  H.  G.  Coop- 
er, J.  F.  Edwards,  A.  Crews,  W.  T.  Lyon, 
M.  Oppenhelmer,  L.  B.  Wright'  Any  ac- 
tion on  said  petition  was  postponed  until 
after  a  meeting  of  the  Incorporatoxs  of  the 
Oxford  &  Coast  Line  B.  B.  Co. 

"F.  B.  Hays.  CLeA." 

"Proceedings  of  the  Board  of  Commissioners 
of  the  Town  of  Oxford,  N.  C.,  March 
14,  I891.-Page  168. 

"State  of  North  Carolina,  Town  of  Oxford. 
Mayor's  OfBce,  March  H  U81. 

"At  a  called  meeting  of  the  board  of  town 
commlsslonorB  held  that  day  there  were  pres- 
ent: Messrs.  Lonls  G.  Smith.  Mayw;  A. 
W.  Graham,  B.  T.  Smith,  !<.  R.  Hunt,  John 
Webb,  Commissioners.  After  a  dlscnssion 
of  the  subject  by  varloas  dtlsMiB,  it  was  or- 
dered that  an  election  be  held  on  tbe  2Stb 
day  of  May,  1881,  to  decide  npon  the  ques- 
tion as  to  whether  the  town  of  OxfOTd  shall 
Tote  to  Issue  bonds  to  the  amount  of  forty 
thousand  dollars  ^40,000),  to  subscribe  to  the 
capital  BtotHs.  of  the  Oxford  &  Coast  Line  R. 
B.  Co.,  and  that  the  money  so  raised  be  used 
In  bunding  that  portion  of  the  said  road  In 
QnuiTiUe  county.        F.  B.  Hays,  Clerk." 

"Proceedings  of  the  Board  of  Commissioners 
of  the  Town  of  Oxford,  N.  C,  March 
24,  1801.— Page  168. 

"State  of  North  Carolina,  Town  Of  Oxford. 
Mayor's  Office,  March  24,  1891. 

"At  a  called  meeting  of  the  board  of  town 
commissioners  held  this  day  there  were  pres- 
ent: Messrs.  Louis  G.  Smith,  Mayor;  A.  W. 
Graham,  K.  T.  Smith,  John  Webb,  Commis- 
sioners. Messrs.  R.  W.  Iiassiter,  Jr.,  and  J, 
G.  Hall,  a  special  committee  from  the  Com- 
monwealth Club,  petitioned  the  board  to 
change  the  time  for  holding  the  election  on 
the  question  of  the  town  subscribing  forty 
thousand  dollars  to  the  capital  stocic  of  tbe 
Oxford  and  Coast  Line  Railroad  from  the 
25th  day  of  May  to  the  27th  day  of  April 
next  It  was  so  ordered.  At  said  election 
those  who  favor  said  proposition  shall  vote 
a  ballot  with  the  word  'Approved'  thereon; 
those  opposed  shall  vote  a  ballot  with  the 
words  'Not  Approved'  thereon.  The  mayor 
was  requested  to  appoint  a  registrar  and  In- 
spectors of  election,  both  for  the  said  rail- 
road election  and  for  the  regular  annual  mu- 
nicipal election  to  be  held  the  first  Monday  in 
May  next,  when  a  mayor  and  seven  commis- 
sioners will  be  elected.  Mr.  Graham  was 
appointed  a  committee  to  have  printed  and 
distributed  among  the  electors  of  the  town 


about  one  hundred  hand  bills,  noUfyIng  them 
of  the  change  in  the  date  of  the  railroad 
election.  No  further  business  <rffering,  the 
board  adjourned. 

"0.  B.  Leach,  Clerk  pro  tem." 

**Proceedlngs  of  the  Board  of  Commission- 
era  of  the  Town  of  Oxford,  N.  C,  April 
19,  1892.— Pages  246  and  247. 

"State  of  North  Carolina,  Granville  County. 
Bntered  on  April  19,  1892.  Mayor's 
Office,  August  4.  18dL 

"At  an  adjourned  meeting  of  the  town  com- 
mlsslonm  held  on  August  4,  1891,  in  may- 
or's fj&ce,  there  were  preset:  J.  S.  Brown, 
Mayor  pro  tem.;  R,  T.  Smith,  B.  F.  Knott 
J.  H.  Bullock,  Commissioners.  Ordered, 
that  the  following  paper  be  spread  on  town 
record,  as  follows:  Whereas,  on  the  27th 
day  of  April,  1891,  It  was  ordered  by  the 
board  of  c<»nmiasloner8  of  the  town  of  Ox- 
ford to  submit  to  the  qualified  voters  of  the 
town  the  question  of  subscribing  the  sum 
of  forty  thousand  dollars  to  assist  in  building 
the  Oxford  &  Coast  Line  Railroad;  and 
whereas,  at  the  election  h^d  on  the  27tb 
day  of  April,  1891,  the  said  question  was  sub- 
mitted to  the  voters  of  said  town,  and  out 
of  a  registered  vote  of  •  •  •  it  was  found 
that  323  votes  had  been  cast  'Approved,'  and 
IS  votes  had  been  cast  'Not  Approved,'  which 
was  a  clear  majority  of  the  qualified  regis- 
tered vote  of  said  town;  and  whereas,  the 
result  of  said  election  was  duly  declared  In 
front'of  the  coui'thouse  door  bi  Oxford,  on 
tbe  2Sth  day  of  April,  1891,  by  W.  H.  Whlte^ 
registrar,  and  tbe  poll  holders  of  said  elec- 
tion, and  was  duly  recorded  (on  the  19tb 
day  of  August,  1891)  In  the  minutes  of  the 
board  of  commissioners:  Now,  therefore,  be 
It  resolved,  that  the  bonds  of  the  town  of 
Oxford,  to  the  amount  of  forty  thousand 
dollars  of  the  denomination  oi  one  thousand 
dollars  each,  payable  on  the  1st  day  of  De- 
cember, 1921,  with  Interest  not  exceeding  six 
per  cent  per  annum,  payable  on  the  1st  days 
of  June  and  December  each  and  every  year 
until  maturity,  with  the  right  to  the  town, 
after  10  years,  upon  3  months'  notice  In  some 
newspaper  published  In  the  town  of  Oxford 
and  the  cities  of  Baltimore  and  New  "Sork, 
to  redeem  said  bonds  upon  paying  the  sum 
of  $1,030  and  Jhe  accrued  Interest  on  each 
bond,— be  Immediately,  and  upon  a  comple- 
tion of  a  contract  by  the  authorities  of  the 
Oxford  &  Coast  Line  Railroad  for  the  con- 
struction of  the  same,  that  the  same  be  de* 
llvered  to  the  president  of  said  railroad  com- 
pany to  aid  or  assist  in  building  said  rail- 
road. And  that  whatever  proportion  of  said 
forty  thousand  dollars  is  used  In  building 
and  equipping  said  road  shall  be  considered 
a  subscription  to  tbe  capital  stock  of  said 
railroad,  and  a  certificate  shall  be  issued  to 
the  town  of  Oxford  for  stock  to  said  amount 
The  reason  this  part  of  the  meeting  held 
on  the  4th  of  August  was  not  put  on  town 
record  at  proper  tlme»  It  was  lost,  and  was 
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not  found  until  a  few  days  before  this.  It 
was  put.  on  aa  aoon  as  It  was  found. 

"G.  P.  Fleming,  dnk." 

''Proceedings  of  the  Board  of  Commlsslonera 
of  the  Town  of  Oxford,  N.  C,  Au- 
gust 8. 1892.— Page  290. 

"North  Carolina,  GranTllle  County.  Mayor's 
Office,  August  3,  1S82. 

"At  a  called  meeting  of  the  board  of  com- 
missioners held  this  day  there  were  present: 
Messrs.  A.  A.  Hicks,  Mayor;  J.  M.  Currin, 
W.  U  Mitchell,  a  D.  Osborn,  J.  G.  Hall,  J. 
F.  Edwards,  Oonunlsslonen.  •  *  *  Oi> 
dered,  on  motion  of  Mr.  Bdwards,  that  the 
receipt  of  the  Oxford  &  Coast  Line  R.  R.  Co. 
be  spread  on  town  record.  The  receipt  Is 
as  follows,  to  wit:  'Received,  August  15, 
1892.  of  A.  A.  Hicks,  Esq.,  mayor  of  the 
town  of  Oxford,  North  Carolina,  twenty 
bonds  of  the  denomination  of  one  thousand 
dtdlars  each,  bearing  Interest  at  the  rate  of 
six  per  cent  per  annum,  s^niannually,  pay- 
able on  the  first  days  of  February  and  Au- 
gust of  each  year,  principal  due  on  the  first 
day  of  August,  1922.  Said  bonds  having 
been  authorized  and  Issued  under  and  by 
virtue  of  a  resolution  of  the  board  of  com- 
missioners of  the  town  of  Oxford,  and  a 
Judgment  of  the  superior  court  of  Granville 
conn^,  rendered  at  the  July  term,  1892,  In 
the  case  of  the  Oxford  &  Coast  Line  R.  R. 
Oo.  against  the  board  of  commissioners  and 
the  mayor  of  the  town  of  Oxford.  [Signed] 
Oxford  &  Coast  Line  R.  R.  Co.,  by  "WTm.  F. 
Beasl«y,  President,  H.  O.  Herndon,  Treas- 
arer.'  •  •  • 

"G.  P.  Fleming,  Town  Clerk." 

"Proceedings  of  the  Board  of  Gommlsstonm 
of  the  Town  of  Oxford,  N.  C,  March 
16,  1893.— Page  313. 

"North  Carolina.  Granville  County.  Oxford. 
Mayor's  Office,  March  16.  1893. 

"Called  meeting  of  the  board  of  tovrn  com- 
missioners held  this  day.  There  were  pres- 
ent: A.  A.  Hicks,  Mayor;  J.  G.  Hall,  E, 
T.  White,  a  D.  Oaborn,  W.  L.  MltcheU.  J. 
F.  Edwards,  G.  A.  Coggeshall,  J.  M.  Currin, 
Commissioners.  A.  W.  Graham  addressed 
the  board,  and  asked  them  to  Issue  an  order 
on  the  town  treasurer  for  six  hundred  dol- 
lars, with  which  to  pay  coujlons  on  O.  &  C. 
L.  R.  R.  bonds.  On  motion  of  G.  A.  Cogges- 
hall, the  clerk  was  instructed  to  Issue  an 
order  on  the  Town  treasurer,  payable  six 
months  aft^  date,  for  six  hundred  dollars, 
to  A.  W.  Graham,  attorney,  to  pay  coupons 
now  due  on  O.  &  6.  L.  Railroad  bonds. 

"E.  T,  Crews,  Clerk  to  Board." 

The  following  are  the  pcntlons  of  the  stat- 
utes and  constitution  to  which  reference  Is 
mnde  In  the  opinion: 

Acts  1891,  c.  315,  S 10:  "That  whenever  any 
county,  city,  town  or  township  shall  issue 
bonds  to  aid  in  building  said  Oxford  &  Coast 
Line  Railroad,  the  money  derived  from  tax< 


atlon  of  said  railroad  within  said  county  shall 
be  applied  to  the  payment  of  the  interest  on 
said  bonds  so  long  as  they  shall  remain 
outstanding,  and  in  the  event  that  two  <* 
more  cities,  towns  or  townships  In  any  coan> 
ty  shall  issue  bonds  as  aforesaid,  then  the 
money  derived  from  the  taxation  of  said  rail- 
road within  said  county  shall  be  applied  to 
the  Interest  cm  said  bonds  In  proportion  to 
the  amount  of  bonds  so  Issued  by  said  cities 
towns  or  townships  as  aforesaid." 

Acts  1885,  c.  21,  S  30  (Prlv.  Laws):  "That 
among  the  powers  hereby  conferred  on  the 
board  of  commissioners  [of  the  town  of  Ox- 
ford] they  may  borrow  money  only  by  the 
consent  of  a  majority  of  the  qualified  regis- 
tered voters,  which  consent  shall  be  obtained 
by  a  vote  of  the  citizens  of  the  corporation 
aft«-  SO  days  public  notice,  at  which  time 
those  who  consent  to  the  same  shall  vote 
'Approved'  and  those  who  do  not  consrait 
shall  vote  'Not  Approved';  they  shall  provide 
water,  provide  for  r^alring  and  cleaning 
the  streets,  regulate  the  market,  take  all 
proper  means  to  prevent  and  extinguish  Urea, 
moke  regulations  to  cause  the  due  observ- 
ance of  Sunday,  appoint  and  r^^ate  town 
watches,  suppress  and  remove  nuisances^ 
preserve  the  health  of  the  town  from  oonta- 
gious  and  infectious  diseases,  appoint  consta- 
bles to  execute  such  precepts  as  the  mayor 
or  other  persMis  may  lawfully  Issue  to  them 
to  preserve  the  peace  and  order  and  execute 
the  ordinances  of  the  town,  and  shall  appoint 
and  provide  for  the  pay  and  prescribe  the 
duties  of  all  such  ofBcers  as  may  be  deemed 
necessary;  they  shall  have  the  right  to  regu- 
late the  charge  fco*  the  carriage  of  powma, 
baggage  and  freight  by  omnibus  or  other 
vehicle,  and  to  Issue  license  to  omnlbusea, 
hacks,  drays  or  other  vehicles  used  for  trails 
portatlon  of  persons  or  things  for  hire." 

Const  art  7,  J  7:  "No  county,  city,  town, 
or  otbff  municipal  corporation  shall  contract 
any  debt  pledge  Its  faith  or  loan  its  credit 
nor  shall  any  tax  be  levied  or  cc^lected  by 
any  olHoers  of  the  same,  except  for  the  nec- 
essary expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qnallfled  voters  tha^ln." 

J.  S.  Manning,  Shepherd  &  Busbee  and 
W.  J.  Leake,  for  plaintiff.  W.  A.  Guthrie  and 
Edwards  &  Royster,  for  defendants. 

AVERY.  J.  If  an  acti(»i  had  been  broo^t 
by  a  taxpayer  of  the  town  of  Oxford  to  ea^- 
join  the  issue  of  bonds  In  payment  of  its 
subscription  to  the  Oxfc»-d  &  Coast  Line 
Railroad  Company,  any  final  Judgment  upon 
the  merits  would  have  operated  aa  an  estop- 
pel both  upon  other  taxpayers  of  the  town 
and  the  municipality  itself.  2  Black.  Judgu. 
8  584.  In  two  actions  brought  by  that  com. 
pany  against  the  mayor  and  commissions^ 
of  Oxfc»d,  asking  for  mandamus  to  ctmipel 
the  issuing  of  a  subscription  of  ^,000  in 
bonds  to  the  capital  stock  of  the  company, 
In  which  a  controversy  arose,  among  other 
matters,  as  to  the  authority  to  make  such 
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subscription,  a  compromlae  decree,  drawn  In 
purguance  of  a  previous  H^^ement  bcrtween 
the  partieB,  was  entered  In  the  two  SDlts,  con- 
solidated by  order  of  the  court  tato  one, 
whereby  the  town  was  released  from  further 
liability  upon  the  issue  of  |20,000  instead  of 
IHO.OOO  fn  its  bonds  payable  to  the  com- 
pany,  and  upon  surrendering  its  right  to  call 
for  certificates  of  stock  in  the  company  to 
the  amount  of  $40,000.  If  the  decree  con- 
cluded the  town  ftY>m  questioning  the  valid- 
Ity  of  the  bonds,  the  estoppel  would  be  as 
effectual  in  tnvor  of  the  plaintiff,  who  sues 
upon  past-due  coupons  of  which  it  Is  the 
owner,  as  If  the  action  were  brought  by 
the  railroad  company,  l^omson  t.  Lee  Co., 
3  Wall.  327.  Prior  to  the  passage  of  Act 
1874-75,  c:  178  (Ood^  S  674),  an  agreement 
to  receive  a  part  in  lieu  of  the  whole  of  a 
debt  due  was  held  to  be  a  nudum  pactum  an 
to  all  in  excess  of  the  sum  actually  paid, 
Currie  v.  Kennedy,  78  N.  0-  91;  Hayes  t. 
Davidson,  70  N.  O.  573;  Mitchell  t.  Sawyer, 
71  N.  C.  70;  Love  v.  Johnson,  72  N.  O.  415. 
But  where  such  agreements  have  been  made 
since  the  act  was  passed  they  are  deemed  to 
have  been  ent««d  into  In  as  full  coutempla- 
tlon  of  its  provisions  as  though  it  had  been 
Incorporated  Into  the  CMitract  Koonce  v. 
Russell.  108  N.  O.  181.  0  S.  E.  310-  Indeed, 
Independent  of  statutes,  wbM«  disputed 
claims  have  been  preferred  against  It,  "a 
town  maj  make  a  omtract  with  a  creditor 
whereby  the  latter  agrees  to  dlacount  or 
throw  off  a  portion,  and  such  an  agreement 
[says  Jud^e  DUIod]  Is  founded  upon  a  suffi- 
cient consideration,  and  will  be  enforced." 
1  DUL  Mun.  Corp.  S  477;  Inhabitants  of 
BaileyrUle  v.  Lowell,  20  Me.  178;  Amy  v. 
Taxing  Dlst,  114  U.  S.  887,  5  Sup.  Ot  890. 
In  our  case  there  were  mutual  o(»i8lderatlotta 
which.  It  would  seem,  would  hare  glTen  ri- 
tallty  to  the  contract,  and  maiS»  It  eaifbrce> 
able  er&L  at  common  law.  Tb»  town  surren- 
dered Its  claim  to  ¥40,000  in  certlflcates  ot 
capital  sto(de  in  ccmslderatltm  of  being  re- 
leased from  its  obligation  tv  issue  40  instead 
of  ao  $1,000  bonds  to  the  railroad  company. 
We  can  see  no  force  In  the  contenttcu  that 
the  failure  to  deliver  a  release  in  accord- 
ance Witt)  the  decree  In  any  way  affecta  Ila 
ralidity.  when  it  does  not  appear  that  the 
ralhroad  company  ever  refused  or  neglectea 
va  demand  to  execute  It.  rThe  town  cannot 
take  advantage  of  the  laches  of  ite  author- 
lUea  In  failing  to  demand  Its  execution,  in  or- 
der to  t«padlate  their  debt,  If  it  is  valid. 
The  plalnUff  was  wananted  In  aasnmtng 
tiiat  the  town  had  demanded  its  execution, 
and  was  not  bound  to  look  behind  the  decree 
to  ascertain  whether  It  bad  exercised  com- 
mon prudence  In  protecting  ttaeir  These 
20  bonds  recite  that  they  are  Issued  in  pur- 
suance of  the  power  and  authority  granted 
In  chapter  49  of  the  Code  (diapter  S15,  Acta 
18&1,  and  section  SO,  c.  21.  Acta  1885,  being 
the  charter  of  Oie  town),  and  also  by  virtue 
of  an  Section  held  as  iKovlded  Cor  In  the 
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acts  referred  to,  and  in  accordance  with  the 
compromise  decree  In  the  cases  to  which  we 
have  referred.  It  is  conceded  without  <sae^ 
tlcoi  that  no  municipal  corp<»ntl(m  Is  au- 
thorized to  Issue  bonds  unless  the  power  to 
do  so  Is  granted  either  In  express  terms  or 
by  necessary  Implication  by  the  legislature. 
The  unavoidable  implication  arising  from 
section  10,  c.  315,  Laws  1891  (the  ehai-ter  of 
the  company),  is  that  it  was  the  intention  ot 
the  legislature  to  empower  "counties,  cities, 
towns,  and  townships"  to  Issue  bonds  to  aid 
in  building  the  road,  and  to  compel  either 
corporate  body  that  might  lend  its  credit  in 
that  way  to  pay  all  such  tax  as  it  mf^t 
collect  on  the  franchise  and  property  of  the 
completed  road  in  payment  of  the  interest 
accrnhig  thereon.  But  it  is  Insisted  that 
the  power  cannot  be  exercised  In  the  face 
of  the  prohibitory  provision  of  the  constltu- 
ti<m  (article  7.  S  7)  unless  the  authority  to 
loan  its  credit  received  the  sanction  of  a 
majority  of  the  qualified  voters  of  the  mu- 
nicipality, and  that  it  is  as  essential  to  the 
validity  ot  the  bonds  that  the  legislature 
should  In  express  terms  anthoriae  the  elec- 
tion, and  require  spedfically  a  vote  of  a 
majority  ot  the  qualified  voters,  as  that  It 
should  empower  the  town  to  aid.  It  Is  ad- 
mitted to  be  an  essential  preregnlsifce  to  the 
raUdity  of  such  bonds  that  the  legislature 
should  grant  the  power  to  aid,  and  that  the 
majority  of  the  qualified  voters  should  sig- 
nify th^  approval  by  their  ballots  cast  The 
machinety  for  ascwti^ng  .the  will  of  the 
electors  Is  a  secondary  consideratlw.  The 
main  purpose  was  to  prohibit  the  impoaltl<Hi 
of  a  tax  for  cwtaln  objects  without  the  as> 
sent  of  a  majority  of  the  aoallfied  voters, 
'i'he  act  of  1881,  in  M»niii*w£f  that  counties, 
towns,  and  townships  may  subecrlbe,  im- 
pliedly manifests  a  purpose  on  the  psjrt  ot 
the  legislature  to  allow  municipalities  "to  is- 
sue bonds  to  aid  in  building"  this  railroad, 
and  leaves  lliem  at  liberty  to  aid  as  may 
seem  to  them  best,  and  by  implication  to  do 
what  they  were  envreasly  allowed  todotnthe 
charter  of  the  Oxford  &  darksvllle  road,— 
either  make  donation  or  subso-iptionB.  The 
statute  puts  no  restriction  npm  the  town  as 
to  tiie  manner  of  issuing  its  bonds  in  aid  ot 
the  construction,  leaving  them  to  donate  or 
Bubsorlbe,  at  th^  option,  wltii  the  approvol 
of  the  requisite  numbor  of  voters.  In  the  case 
of  Wood  V.  Town  ot  Oxford,  87  N.  O.  283,  2 
8.  B.  653,  Jnstioe  M6rrlm<m,  speaking  of 
the  contention  tiiat  the  provision  in  the  rail- 
road charter  that  It  a  majority  of  the  votes 
cast  were  fiivwable  the  town  would  be  au> 
thorlxed  to  Issue  the  bonds  was  unconstitu- 
tional, said:  *'It  may  be  that  the  statute  con* 
templated  that  if  a  simple  majwlty  of  the 
quallfleu  votaa  voting  shall  be  In  Cavfw  of 
such  donation,  tills  shall  be  sofflclent  to  au> 
thcoize  it  to  be  made,  l^ls  Is  questionable, 
but  we  need  not  dedde  whetha  it  so  pro- 
vides or  not,  because  the  purpose  to  allow 
such  donation  t»  be  made  Is  manifest,  and 
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It  Kj/ipeara  In  tbe  case  befmre  as  tbat  a  clear 
majwlty  of  all  the  qnalified  Totsm  of  the 
town  of  Oxford  voted  In  faror  of  tbe  pro> 
posed  donation  of  tarty  thousand  dollars  In 
Question,  thus  certainly  meeting  the  easen* 
tiat  prerequlBlteB  provided  by  the  statnte, 
and  obaervli^  the  in:oTlsl«ia  of  the  conatltu- 
tlon  (article  7, 1 7),  fOTblddIng  towns  and  other 
mimlcipal  corporatlonB  to  make  a  debt,  ex* 
cept,  etc.,  unless  by  a  vote  of  a  majority 
ot  the  qnalifled  Toters  iheeetoi  and  likewise 
obsenrinc  the  requiremaita  of  the  charter  of 
the  tovn."  It  Is  now  well  settled  that  im- 
der  the  conatltotlonal  jmiTlBlon  a  majority 
of  the  qaallOed  voters  Is  necessary,  and.  In 
the  absmce  of  proof  to  the  contrary,  a  man 
Jority  of  the  registered  voters  wlU  be  deemed 
a  majority  of  tilie  qnalifled  voters.  Blgsbee 
V.  Durham,  98  N.  G.  81»  3  8.  B.  748. 

The  pnrposeof  thel^^UlatUTetoanthorlsethe 
issne  In  onr  case  in  ordw  to  aid  in  any  way 
they  ml^t  deem  best  is  apparent.  The  fut 
that  a  majority  of  tbe  qualified  voters  have 
Ast  their  balloti  in  favor  of  extending  aid  by 
snbscriptlon  Is  midlspnted.  Xf  it  Is  not  ad- 
mitted, the  records  of  the  town  show  that 
a  proposition  to  allow  the  municipality  to 
lei^  Its  aid  ^  the  Issue  of  bonds  was  sub- 
mitted after  SO  d^'  notice,  and  a  majority 
of  the  qualified  registered  electors  signified 
their  assent  by  voting  "Approved,"  and  it 
is  settled  that  such  a  record  Is  conclusive 
evidence  that  the  will  of  the  majority  was 
80  expressed.  No^ment  v.  Charlotte,  SS  N. 
G.  887;  Gals  v.  Gommlsslonere,  86  N.  a  8; 
Southerland  v.  Olty  of  Goldsboro.  96  N.  a 
52,  1  8.  E.  760;  Dnke  v.  Brown.  96  N.  a 
127,  1  8.  B.  873;  Md>owell  v.  Construction 
Ca,96  N.  a  614.  2  8.  B.  3S1;  Blgsbee  v.  Dni^ 
ham,  88  N.  C.  81,  3  8.  B.  748:  In  smne  of 
the  cases  which  we  have  dted  It  la  declared 
by  tbe  court  to  be  Immat^lal  that  the  act 
providing  the  machinery  for  ascertaining  tbe 
wishes  of  tlie  qualified  voters  had  provided. 
In  direct  conflict  with  the  constitution  as 
construed  by  the  court,  that  a  majority  of 
tbe  votes  oast  should  be  sufficient.  Tfa^e 
decisions  rest  upon  the  ground  that  the  two 
evils  Intended  to  be  guarded  against  were 
the  using  of  tbe  credit  of  municipal  corpora- 
ttons—FIrst  without  the  assent  of  the  leg- 
islature clearly  given;  and,  second,  without 
tlie  approval  of  a  majority  of  the  qualified 
voters  fairly  ascertained.  It  was  this  broad 
view  which  inspired  the  Intimation  that  ei- 
ther section  30  of  the  charter  of  Oxford,  a 
section  of  a  railroad  charter  which  was  de- 
clared In  part  unconstitutional,  or  the  con- 
stitutional provision  itself  In  connection  with 
the  general  election  law,  would  be  sufficient 
to  anthortse  an  election  to  ascertain  tbe  will 
of  the  voters,  where  tbe  assent  of  the  legis- 
lature that  tbe  municipality  might  create  a 
debt  had  been  clearly  given.  In  Wood  t. 
Town  of  Oxford  the  court  said  (after  what 
has  already  been  quoted  from  the  opinion): 
"As  the  purpose  of  the  l^lslature  to  allow 
sneh  draiatlons  to  be  made  la  clear  and  ex- 


press, It  Is  suffldent  U  tbe  condition  upon 
which  it  might  be  made  has  certainly,  hi  tbe 
most  advme  view  of  tbe  proposition  as  to 
tbe  vote,  haj^pened."  In  any  aspect.  It  te 
beyond  question  that  tbe  requisite  constltn- 
tlonal  majority  has  approved  of  what  tbe 
l^lslature  first  clearly  assmted  to,— lending 
the  aid  of  the  town  by  Issuing  its  bonds  to 
the  boUdlng  of  the  rallzoad.  With  the  ]eg- 
Mative  pmnlsslon  to  so  use  its  credit,  we 
see  no  reason  why  the  necessary  ImpUcafioD 
should  not  follow  that  the  town  might  u 
certain  the  wishes  of  the  voters  in  a  wsf 
provided  In  the  charter  for  the  purpose  of 
borrowing  money  In  compliance  with  tbe 
same  section  of  the  organic  law,  or,  In  tbe 
absence  of  such  special  provision,  under  tbe 
general  law  governing  elections  held  foe 
mnnldpalltieB;  the  natural  inference  btHog, 
when  an  election  Is  authmixed,  that  it  Is  to 
be  beld  in  the  naual,  if  some  unusual  mode 
is  not  provided.  Whan  legislative  sanction 
Is  given,  and  the  will  of  tbe  nmjority  oC 
qualified  votera  is  actually  ascertained,  It  Is 
curtain  that  the  danger  line  bas  not  been 
crossed,  so  as  to  wrongfully  subject  munlc- 
IpaUtles  to  the  burden  of  a  debt  for  say 
porposa  except  necessary  expenses.  Tbe 
imperative  requirement  of  the  constitntloo 
Is  tiiat  there  shall  be  a  concurrence  of  tbe 
leslBlative  and  tiie  popular  will;  the  former 
evidenced  by  a  grant  of  authority  to  vote, 
tbe  lattw  by  the  record  that  a  majority  of 
the  qualified  voters  have  cast  the  ballots  Id 
favor  of  creating  the  debt  Whether  tbe 
legislative  purpose  la  eqjiressedor  may  befftlr- 
ly  implied  from  the  language  of  tbe  statnte  is 
immaterial,—!  DHL  Mun.  Oorp.  {  89 
Clark  V.  City  of  Des  Moines,  87  Am.  Dec. 
423,— as  is  the  question  whether  tbe  election 
is  conducted  under  statutes  passed  for  tbe 
particular  purpose,  or.  In  tbe  absence  of 
such  special  provision,  under  the  general 
election  law  enacted  for  the  town  or  fOr 
coimties  generally,  so  that  the  sense  of  the 
voters  Is  unquestionably  and  fairly  ascer- 
tained. The  power  to  subscribe  being  given, 
the  fair  Implication  was  that  the  l^slatnre 
Intended  that  tbe  use  of  the  machinery  pro- 
vided generally  for  taking  a  vote  to  authorize 
the  borrowing  of  money  might  be  used.  Tbe 
principle  of  strict  construction  Is  never  "cai^ 
ried  to  such  an  tmreasonable  extent  as  to 
defeat  the  legislative  purpose  fairiy  appear- 
ing upon  tbe  entire  charter  or  enactment" 
If  the  special  provision  for  holding  an  Sec- 
tion in  a  town  or  county  falls  to  i;m)Tlde  in 
detail  the  mode  or  what  Is  in  common  par- 
lance called  the  "machinery"  for  conducting 
it,  It  must  be  Inferred  that  the  legislature 
Intended  that  general  election  laws  might 
be  resorted  to  to  fill  In  the  hiatus,  and  not 
that  the  legislative  will  should  be  thwarted 
or  defeated  by  any  such  omission. 

The  case  of  Brenham  v.  Bank.  144  U.  S. 
173,  12  Sup.  Ct  558,  which  was  relied  upon 
by  the  defendant,  lA  clearly  diatingolababte 
from  that  at  bar.   If  the  only  authority  tor 
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Issuing  the  bonds  that  gave  rise  to  this  con- 
troversy were  the  provisions  fn  the  charter 
empowering  the  town  to  borrow  money,  It 
would  be  a  case  in  point  But  we  have  already 
adverted  to  the  fact  that  the  charter  of  the 
railroad  company  (section  10,  c.  315,  Laws 
1S91)  expressly  contemplates,  and  by  Impli- 
cation authorizes,  the  issuing  of  bonds  by 
the  town  to  aid  in  the  building  of  the  road 
(not  simply  the  borrowing  of  money  by  such 
towns  for  corporate  purposes),  and  that,  In 
accordance  with  a  familiar  rale  of  constrac- 
tlon,  all  statutes  bearing  upon  the  subjeot 
must  be  construed  in  pari  materia.  Every 
doubt  must  be  resolved  In  favor  of  the  con- 
stitutionality of  any  act  passed  by  the  leg- 
islature (State  T.  Moore,  104  N.  O.  748,  10 
S.  £}.  183);  an^  upon  the  same  principle, 
where  the  assent  of  the  legislature  to  the 
creation  of  a  municipal  debt  has  been  given 
by  fair  Implication,  it  would  be  "sticking  In 
the  bark"  to  render  such  expression  of  its 
w!U  nugatory  by  insisting  that  special  elec- 
tion machinery  should  iiave  been  provided 
for  ascertaining  the  popular  feeling,  when 
general  laws  can  be  made  to  snbserve  the 
purpose.  It  must  be  conceded  that  the  re- 
sult of  the  election  cannot  be  drawn  In  ques- 
tion In  this  collateral  proceeding  if  the  law 
authorized  the  holding  of  It  McDowell  v. 
Construction  Co.,  supra. 

Pretermitting  thequestlon  whetber  the  court 
could  look  beyond  the  c<Hnpromise  Judgment 
for  the  purpose  of  determining  whether  the 
statute  authorized  the  holding  of  the  election, 
we  have  preferred  to  declare  that  the  town 
was  in  fact  authorized  by  fair  implication 
of  law  to  hold  It  The  purchaser  of  such 
coupons  as  those  sued  upon  must  so  far  act 
upon  the  notice  contained  In  the  recitals,  as 
a  general  rule,  as  to  examine  the  statutes  re- 
ferred to,  and  ascertain  at  his  peril  whether 
the  essential  prerequisites  to  the  validity  of 
the  bonds  have  been  met  both  by  legislative 
and  popular  action.  We  hold  that  upon  a 
fair  construction  of  the  organic  law  and 
pertinent  statutes,  and  th^  application  to 
the  facts  of  this  case,  there  has  been  a  suf- 
ficient compliance  with  the  essential  require- 
ments of  the  law  to  render  the  election  valid. 
We  think,  therefore,  that  the  cotirt  erred  In 
holding  that  the  plaintiff  waa  sot  entitled  to 
recover,  and  the  judgment  of  nonsuit  must 
be  set  aside,  and  a  new  trial  granted. 

Defoidant's  Appeal  Id  Same  Caae. 

The  foots  are  stated  In  the  foregoing  ap- 
peal. The  deftiidant  objected  to  the  f ndg- 
ment  of  nonsuit,  and  insisted  upon  the  right 
of  the  town  to  demand  a  verdict  and  Judg- 
ment thereon,  and  appealed  from  the  judg- 
ment on  that  ground. 

The  defendants,  furthw  answering  by  way 
of  defense  to  said  action,  say: 

"(1)  That  section  5  of  acts  of  the  general 
assembly  of  North  Carolina,  entitled  'An  act 
to  Incorporate  the  Oxford  and  Coast  Line 
Railroad  Company,'  and  ratified  the  6th  day 


of  March,  A.  D:  1601.  which  Is  In  complaint 
mentioned  and  referred  to,  provided,  among 
other  things,  that  upon  the  subscription  of 
five  thousand  dollars  of  the  stock  and  the 
election  of  directors  as  therein  is  mentioned 
said  company  should  be  deemed  and  held 
fully  organized  for  all  purposes,  and  might 
proceed  to  carry  out  the  objects  of  their  char- 
ter; and  the  defendants  further  say,  upon 
information  and  belief,  that  while  It  is  trae 
that  prior  to  the  pretended  oi^anization  of 
said  company  hereinafter  mentioned,  to  wit. 
on  or  about  the  12th  day  of  March,  1891,  the! 
amount  of  fifty-four  hundred  dollars  or  there- 
about waa  in  tonn  and  appearance  subscribed 
(all  by  private  Individuals)  to  the  capital 
stock  of  said  company,  yet  that  said  subscrip- 
tions, or  nearly  all  of  them,  were  not  in  good 
faith,  but  were  made  with  an  agreement  or 
understanding  between  said  subscribers  gen- 
erally that  each  shonld  pay  In  on  account 
of  his  said  subscription  the  sum  of  ten  dol- 
lars only,  for  the  purpose  of  meeting  ex- 
penses preliminary  to  the  commencement  of 
the  construction  of  said  railroad,  and  should 
never  be  called  on  or  required  to  pay  any- 
thing more  on  account  of  said  subscriptions, 
it  being  the  Intention  of  said  subscribers  In 
making  said  subscriptions  merely  to  enable 
them  to  effect  a  pretended  organization  of 
said  company  with  an  appearance  of  legality 
and  of  a  compliance  with  the  provisions  of 
said  charier;  and  that,  notwithstanding  thiere 
had  not  been  bona  fide  subscribed,  and  so 
not  really  subscribed,  to  the  capital  stock  of 
the  said  company,  the  sum  of  five  thousand 
dollars,  as  required  by  said  charter,  before 
said  company  could  be  legally  organized,  yet 
the  said  subscribers,  or  some  of  them,  pro- 
ceeded to  make  and  did  make  a  pretended 
organization  of  said  company  by  an  election 
of  directors;  and  that  afterwards  all  said 
subscribers,  with  two  exceptions,  refused  and 
failed  to  pay  anything  further  on  their  said 
subscriptions,  upon  the  ground  of  the  agree- 
ment and  understanding  aforesaid,  and,  in- 
deed, were  not  called  on  to  pay  anything  In 
addition  to  the  ten  dollars  aforesaid,  until 
after  the  board  of  commissioners  of  Oxford 
refused  to  Issue  the  said  bonds  of  forty  thou- 
sand dollars,  which  said  company  claimed 
they  were  bound  to  do.  In  pursuance  of  said 
election  mentioned  in  the  complaint,  and  that 
said  subscribers  were  then  called  on  to  pay 
their  said  subscriptions,  and  refused  and 
failed  to  pay  the  same,  although  they  were 
threatened  with  a  suit  or  suits  to  compel 
them  to  do  so;  and  the  defendants  further 
say  they  deny  that  the  Oxford  and  Coast 
Line  '  Railroad  Company  mentioned  in  the 
complaint,  and  which  is  the  same  that  was 
so  pretended  to  be  organized  as  aforesaid, 
was  ever  duly  or  legally  organized  under 
said  act  of  the  5th  of  March,  1801,  or  was 
at  the  time  of  the  issuing  of  the  bonds,  so 
called,  mentioned  In  the  complaint,  or  Is  a 
legally  constituted  and  valid  corporation,'  and 
was  not  nor  Is  entitled  to  receive  payment 
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of  subscriptlona  to  the  capital  ntodt  ta  aald 
Oxford  and  Coaat  Line  Companr  chartered 
by  said  act 

"(2)  The  dtfendanta  further  say  they  deny 
that  chapter  49  of  the  Code  ct  North  Garo* 
Una,  or  the  election  mentioned  In  tiie  com- 
plaint, authtfflzed  any  anbacrlptloa  to  the 
capital  BtodL  of  said  Oxfwd  and  Goast  I^e 
Bollroad  Company,  or  the  Issoe  of  any  bonds 
for  Boch  porpoae  by  the  board  of  conunlaslon- 
era  ct  Oxford,  or  that  said  chapter  48  of  the 
Code  of  North  Carolina,  or  any  oi  said  acts 
of  the  general  assembly  of  North  Carolina, 
authorized  or  prorl^ed  ftn-  the  holding  of 
■aid  election,  or  that  the  same  waa  ordered 
or  held  by  any  authority  of  law.  And  the 
defendants  further  say  that,  however  the  saJd 
bonds,  80  called,  may  purport  to  have  been 
Issued,  the  defendants  deny  that  In  point  of 
tact  t2iey  were  Issued  m  purananoe  of  any 
powers  or  authority  granted  by  said  <^pter 
49  of  the  Code  of  North  Candlna,  or  In  pur- 
suance of  any  authority  granted  by  any  of 
Uie  acts  of  the  general  assembly  of  North 
Carolina  in  said  complaint  mentioned  and  re- 
fdned  to,  or  in  pursuance  of  said  election, 
hot  that  they  were  really  and  truly  Issued  In 
pursuance  of  said  agreement  of  compromise 
and  consent  Judgment  or  decree  only.  And 
the  defendants  furtfav  say  that  the  only  etaa- 
Htm  authorized  and  provided  for  In  said  duuv 
ter  of  said  town  of  Oxford  Is  an  election  for 
the  election  of  ofllcers  as  therein  Is  set  forth, 
and  that,  even  U  the  provisions  of  said  char* 
ter  of  said  town  €t  OxCwd  could  be  consid- 
ered as  Including  such  an  election  as  that 
mentiimed  hi  said  complaint  (which  the  de- 
fendants draiy),  yet  they  deny  that  said  elec- 
tion was  regularly  or  legally  held  la  the  man- 
ner KHwalbed  In  said  charter  for  the  dec> 
tlon  theretai  authorized;  that  said  charter  of 
said  town  of  Oxford,  in  the  twelfth  section, 
proTides,  amongst  other  things,  that  for  the 
purpose  ui  the  Section  therein  aathorlzed  and 
provided  for  the  commissioners  shall  appoint, 
in  manner  as  therein  set  forth,  three  in^>ect- 
ora,  and  chapter  62  of  the  second  volume  of 
the  Code  of  North  CaroUna  (section  37SS) 
—which  applies,  when  not  inconsistent  with 
the  charter'— provides  that  such  elections  as 
are  mentioned  in  the  complaint  shall  be  held 
under  the  lnB[>ectlon  of  such  persons,  not  ex- 
ceeding three,  as  the  board  of  town  commls- 
^oners  may  appoint  And  the  defendants 
farther  say  that  the  inspectors  who  held  and 
conducted  the  election  in  the  complaint  men- 
tioned, were  four  in  number,  and  were  ap- 
pointed, not  by  commissioners,  but  by  the 
mayor,  who  had  no  authority  to  appoint  the 
same.  And  the  defendants  further  say  that 
said  election  mentioned  In  said  complaint  was 
utterly  null  and  void,  and  gave  the  board  of 
commissioners  of  Oxford  no  power  or  au- 
thority to  subscribe  to  the  capital  stock  of 
said  Oxford  and  Coast  Line  Railroad  Com- 
pany (and  they  have  never  done  so),  or  to 
Issue  bwids  for  any  amount  as  a  subscrip- 
tion to  the  aam^  or  for  any  other  puijose. 


"(3)  The  defendants  further  say  that  at  tlie 
time  of  the  ordering  ot  said  Section  in  the 
comsdabit  mentioned,  and  befue  and  at  the 
same  time  of  holding  the  same  as  aforesaid.  It 
was  r^resented  to  the  cltlzois  and  taqn^en 
of  the  town  of  Oxford  by  the  organisers  of  said 
Oxford  and  Coast  Une  Railroad  Gimipany 
as  aforesaid,  and  the  promoters  of  their  plans, 
that  thdr  xdan  and  purpose  waa  to  build  (as 
they  were  autliorized  by  their  charter  to  do) 
a  railroad  from  Oxford,  pasring  through 
Franklin  county,  to  Sprlnghope;  in  the  conn- 
ty  of  Nash,  North  Carolina,  which  had  and 
has  a  connection  by  railroad  irith  the  Wil- 
mington and  Weldm  Railroad  at  Bodcy 
Mount,  in  Nash  county.  North  Carolina,  so 
as  to  bring  Oxford  in  direct  and  oonvudoit 
oommunlcatlon  with  the  eastern  part  ot  the 
state;-  that  the  said  replantations  w«e 
assiduously  made  and  circulated  vriOi  the 
view  of  Inducing  the  -voters  of  Oxford  to 
flavor  the  ivoposltton  submitted  to  than  m 
said  election,  and  a  great  majority  ot  those 
who  voted  In  favor  of  said  preposition  ta 
said  election  were  Induced  to  do  so  by  sodi 
repreamtatlans;  that  after  said  Section  the 
said  Oxford  and  Coast  Una  RaUroad  Cwn- 
pany,  so  called,  laid  out  tutd  commenced  the 
construction  of  a  railroad  only  from  Oxford 
aforesaid  to  a  ptAnt  on  tbe  Durham  and 
Northon  Railroad  at  Jack  Dldcerscm'a,  In 
said  county  of  Granvllla,  a  distance  not 
more  than  four  and  a  half  miles  £rom  Ox- 
toxA,  U  that.  And  thft  defendanta  further 
say,  upon  inftumation  and  belief,  that  there 
was  and  la  no  purpose  <m  the  part  of  said 
Oxfbrd  and  Coast  line  Railroad  Company, 
■0  called,  to  extend  Mid  ralhnad  b^ond  said 
point  on  aald  Durham  ai^  Northern  Railroad, 
and  that  it  nevw  had  nor  has  it  been  able 
to  obtain  the  means  to  do  aa;  that  It  never 
had  and  never  has  beoi  abla  to  obtain  the 
means  to  complete  said  railroad  betwemk  Ox- 
ford and  said  point  on  said  Durham  and 
Northern  Railroad;  that  the  voters  of  Ox- 
ford did  not  have  In  view  whan  voting  in 
said,  lection,  or  anticipate,  the  building  ot  a 
raUraad  from  Oxford  to  said  pt^t  on  said 
Durham  and  Northern  Railroad  merely;  that 
the  same,  if  conqtleted  and  operated,  would 
be  of  Uttle  or  no  bm^t  or  advantage  to  Ox- 
ford m  cemparifloa  with  such  a  nllraad  as 
they  understood  and  believed  waa  to  be  built 
as  aforesaid,  and  that  a  large  majority  of 
tbe  voters  of  Oxford  never  would  have  voted 
Id  favOT  of  tbe  protioritlai  ftubmltted  to  them, 
as  aforesaid,  or  In  favw  of  ajxy  otber  propo* 
slUoB  to  subscribe  to  the.  capital  stodc  of  said 
oxford  and  Coast  Line  Railroad  Company, 
or  to  Inciur  any  obllgati(ms  of  any  kind  in 
re^»ect  to  the  same,  bnt  for  their  belief.  In- 
duced and  caused  1^  the  representations  be- 
tore  mentioned,  that  said  railroad  was  to  be 
what  the  name  of  said  ctanpany  imports,  and 
was  to  be  built  from  Oxford  to  Sprlnghope 
aforesaid,  bo  as  to  place  Oxford  in  direct 
and  convenient  conununtcation  with  Gaston 
North  Carolina,  aa  aforesaid. 
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"(4)  The  defendants  fnrtta^  sfly  that  said 
decree  directed  and  required  that  cotempo- 
raneously  with  the  issniog  and  delivery  to 
said  Oxford  and  Coast  Line  Railroad  Com- 
pany of  the  bonds  to  the  amouht  of  twenty 
thonsand  dollars  In  the  mid  decree  directed 
to  be  issued  and  delivered  to  said  company, 
the  said  company,  at  its  own  charges,  should 
deliver  to  the  board  of  commissioners  of 
Oxford  a  release  such  as  In  said  detree  speci- 
fied, and  that  no  such  release  has  ever  been 
executed  and  delivered  to  the  board  of  com- 
missioners of  Oxford;  and  the  defendants  In- 
sist that.  If  the  board  of  connnlssloners  had 
any  legal  right  or  power  to  Issue  and  de- 
liver  said  bonds  at  all  (which  the  defen^tonts 
deny  as  aforesaid),  yet  It  had  no  right  or 
power  to  Issne  and  deliver  said  bonds  with- 
out at  the  same  time  receiving  from  said  Ox- 
foi'd  end  Coast  Line  Railroad  Company  such 
release,  and  that  the  delivery  of  said  bonds 
In  the  complaint  maitloned  to  said  company 
was  Illegal,  null,  and  void. 

"(S)  The  defendants  further  say  that  at  the 
time  of  the  making  of  said  Judgment  or  de- 
cree and  the  giving  of  said  order  for  $600 
to  said  A.  W.  Graham,  as  aforesaid,  the  only 
work  that  had  been  done  towards  the  con- 
struction of  satd  railroad  was  the  grading  of 
the  same  nearly  to  Oxford  from  said  point  on 
said  Dnrham  and  Northern  Railroad,  and  In 
order  to  the  completion  of  said  railroad  the 
grading  was  to  be  finished,  and  culverts  and 
bridges  were  to  be  built,  and  other  things  to 
be  done;  that  said  decree  requires  said  com- 
pany to  complete  the  said  railroad  then  In 
course  o*  construction  from  Oxford  to  said 
point  on  said  Durham  and  Northern  Rail- 
road, and  put  the  same  In  operation  within  a 
reasonable  time  from  and  after  the  Issuing 
of  the  bonds  therein  directed  to  be  Issued; 
and  that  at  the  time  of  the  making  of  said 
decree  and  the  giving  of  said  order  for  ?600 
to  A-  W.  Oraham  aforesaid,  and  before,  the 
officers  and  agents  of  said  OxfoM  and  Coast 
Line  Railroad  Company  r^eatedly  stated 
and  assured  the  then  commissioners  of  Ox- 
ford that  said  railroad  would  be  completed 
and  put  in  operation  within  sixty  or  ninety 
days,  and,  although  the  completion  of  said 
railroad  was  not  more'  difficult  or  costly  than 
ordinary,  and  the  same  could,  with  the  use 
of  reascmable  diligence,  have  been  completed 
and  pat  In  operation  within  the  time  which 
It  was  stated  it  would  be  as  aforesaid,  yet 
not  only  has  nothing  heen  done  tcftrards  the 
completion  of  said  railroad  since  the  Issuing 
of  said  bonds,  so  called,  bat  the  work  that 
had  been  already  done  as  aforesaid  was  let 
go  to  decay  by  the  action  of  the  elements, 
and  has  been  much  Impaired  and  datnaged, 
and  would  require  considerable  expense  to 
put  it  In  its  f(H*mer  condition.  And  the  de- 
teidanta  say,  npou  Information  and  belief, 
that  said  Oxford  and  Coast  Line  Railroad 
Company  has  no  Intention  or  expectation  of 
completbig  and  potting  fn  operation  the  said 
rBllffoad,.  and  lias  no  means  nor  any  expecta- 


tion of  being  able  to  obtain  the  means  of  do- 
ing so,  and  has  discontinued  and  abandoned 
the  work  on  the  same. 

"(6)  The  defradants  further  say  that  If 
said  Oxford  and  Coast  Line  Railroad  Company 
were  a  legal  corporation,  and  said  bonds  and 
coupons,  so  called,  and  mentioned  In  the  com- 
plaint, were  legally  Issued  and  delivered  to 
said  company,  and  were  valid  (which  the  de- 
fendahts  deny,  as  aforesaid),  yet  sold  com- 
pany held  said  bonds  or  their  proceeds,  un- 
d^  and  by  virtue  of  said  decree.  In  special 
trust,  and  exclusively  for  the  special  purpose 
specified  in  said  decree,  and  none  other,  and 
that  said  trust  attached  to  said  bonds  In 
the  bands  of  all  persona  or  parties  to  whom 
the  same  might  come,  and  that  the  plaintlfT, 
when  and  before  becoming  owner  of  said 
bonds  (If  plaintiff  Is  owner  of  the  same), 
was  put  upon  inquiry  and  had  notice  by 
matter  appearing  upon  the  face  of  said  bonds 
and  by  said  decree  and  other  proceedings 
In  said  actions  In  which  said  decree  was 
rendered  as  aforesaid  (And  which  were  no- 
tice to  the  plaintiff  and  all  other  [>ersonB  or 
parties),  of  the  matter  contained  therein,  and 
the  plaintiff  ought  to  be  considered  and  ad- 
judged as  a  trustee  of  said  bonds  and  cou- 
pons, and  holding  the  same  in  trust  for  the 
purposes  stated  and  set  forth  in  said '  de- 
cree, and  bound  for  the  application  of  the 
same  or  their  proceeds  to  said  pnrposes  ex- 
clusively, and  none  other,  and  is  not  entitled 
to  recover  at  all  in  this  action,  or,  at  oU 
events,  without  giving  suffldent  security  for 
the  complete  performance  of  an  things  which 
said  decree  directed  and  required  said  com- 
pany to  do  and  perform,  and  which  are  yet 
tmperformed.  And  the  defendants  further 
say  upon  Information  and  belief  that  the 
plaintiff,  at  the  time  of  becoming  hoMer  of 
said  bonds,  so  called.  In  the  complaint  men- 
tioned (If  the  plaintiff  Is  holder  of  the  same 
as  alleged  In  said  complaint,  or  any  of  them), 
had  notice  not  only  of  said  false  representa- 
tions made  asaforesald  to  Induce  the  voters  of 
Oxford  to  vote  In  favor  of  the  proposition  vot- 
ed on  in  said  election,  and  of  the  illegality  of 
said  ielectlon  and  of  the  want  of  legal  authori- 
ty to  order  or  hold  the  same,  and  of  the  want 
of  Bufficiesit  power  and  authority.  In  law,  on 
thepartoftbe  l}oard  of  commissioners  issuing 
said  bonds,  so  called,  to  issue  the  same,  and 
of  the  then  condition  of  said  railroad,  but  al- 
so of  the  Inability  of  the  so-called  Oxford  and 
Coast  Line  Railroad  Company  to  complete 
the  said  railroad  -  and  pvt  It  in  operation. 
And  the  defendants  further  say  upon  infor- 
mation and  belief  that  said  so-called  bonds 
or  their  proceeds  were  not  used,  applied, 
and  disposed  of  exclusively  to  and  for  the 
purpose  specified  and  directed  In  said  decree, 
but  that  a  large  port  of  the  same  was  other- 
wise used,  applied,  and  disposed  of,  contrary 
to  the  direction  and  reqnirementa  of  said 
decree. 

"(7)  The  defendants  further  say  that,  said 
election  being  wlthoat  any  authority  of  law. 
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and  null  and  Told,  and  the  board  ot  commlB- 
al oners  of  Oxford  Issuing'  said  bonds,  so 
called,  having  no  sufficient  legal  power  or 
anttaoritf  to  Issue  the  same,  as  aforesaid, 
neither  the  agreement  of  oompromlse  in 
aald  decree  mentioned  aot  the  said  decree 
{the  same  being  a  consent  decree)  did  or 
coold  confer  upon  said  board  of  commle- 
aloners  any  power  or  authority  to  isane  said 
«o«alled  bonds  so  as  to  conclude  or  affect 
any  subsequent  board  of  commissioners,  and, 
least  of  all,  the  citizens  and  taxpayers  of 
«aid  town  of  Oxford,  even  if  the  same  had 
been  Issued  in  acoordance  with  said  decree, 
«nd  that  to  compel  the  dttsms  and  taxpayers 
of  Oxford  under  the  circumstances  to  pay 
Mid  so-called  bonds  or  coupons -or  Interest 
on.  the  same,  or  any  part  thereof  (for  which 
neither  they  nor  the  board  of  commissioners 
4tf  Oxford  liaTe  ever  received  any  advantage 
cr  valuable  consideration),  would  be  a  great 
wrong  and  injustice  to  them;  and  that  the 
said  so-called  boh^  and  coupons  ought  to  be 
requhml  to  be  surrendered  and  canceled. 

"(S)  And  for  a  still  further  defense  In  this 
action  the  defendants  say  they  are  advis- 
ed and  believe  that  the  alleged  bonds  and 
coupons,  by  reason  of  the  recitals  therein 
and  matters  appearing  upon  their  fftce,  are 
not  what  the  law  denominates  neeotiable 
ioBtruments,  and  that  all  holders  of  the  same, 
as  well  the  x^alnUff  in  said  two  actions  in 
wUch  said  decree  was  made,  the  said  Ox- 
ford and  Gosat  Line  Ballroad  Company  et 
al.,  referred  to  is  said  bonds,  as  all  other 
persons  or  parties  hereafter  receiving  the 
same  from  said  plaintiff  In  said  two  actions, 
the  Oxford  and  Coast  Line  Railroad  Com- 
pany et  al.,  took  the  same  upon  notice  and 
Inquiry  as  to  all  matters  disdosed  by  the 
record,  comi»omise  agreement,  and  decree 
tn  the  suit  referred  to,  and  subject  to  all  the 
stipulations,  covenants,  agreauenta,  and  con- 
ditions and  disablHties  disclosed  by  said  rec- 
<xA,  compromise  i^reement,  and  decree,  and, 
among  other  things,  to  the  following:  first 
That  while  said  bonds  purported  on  their 
iace  to  be  Issued  by  virtue  of  the  acts  of  the 
general  assembly  of  North  CsjvUna,  therein 
raCerred  to,  and  in  payment  of  a  subscrip- 
tion for  stock  In  the  Oxford  and  Coast  I4ne 
Railroad  CfHopony,  such  was  really  and  in 
truth  not  the  fact  at  all,  as  the  plalntlfT  well 
knew,  or  could  have  ascertained  by  inquiry; 
and  said  compromise  i^reement^  which  waa 
and  Is  the  basis  of  said  decree,  expressly  su* 
perseded  and  canceled  (as  It  was  Intended  to 
do  when  said  Oxford  and  Coast  Line  Rail- 
road Company  executed  the  release  therein 
ptOTlded  for)  the  snt»crlption  of  stock  in 
maid  Oxford  and  Ooast  Une  BiUhnad  Oom- 
.pany  theretofore  contemplated  by  the  vot- 
ers, and  which  was  attempted,  as  aforesaid, 
to  be  authorised  by  the  votm  of  the  town 
<if  Oxford  as  aforesaid,  and  the  said  bonds, 
while  pnrporting  to  be  Issued  for  the  snb< 
•crlptltm  aforesaid*  were  tn  fact  Issued  for 
the  settlement  of  a  pretended  claim  on  the 


part  of  the  plaintiff  In  said  two  actions,  and 
without  compliance  with  tiie  former  vote  of 
the  vot^  of  Oxford,  and  without  ever  being 
submitted  to  a  vote  of  the  people  of  Oxford 
at  alL  Second.  That  by  the  terms  of  the 
said  agreement  said  so-called  bonds  and  cou- 
pons were  not  issued  to  raise  a  fund  for  the 
expenses  of  the  government  of  the  town  of 
Oxford,  and  to  meet  its  obligations,  or  to 
borrow  money  for  such  purposes,  but  were 
issued  as  a  gift  or  b<mns  to  said  Oxford  and 
Coast  Line  Railroad  Company  to  pay  off  tbc 
debts  of  said  railroad  company,  and  aid  la 
the  completion  of  the  ndlroad  tiieretofore 
commenced  as  aforesaid;  and  that,  too,  with 
the  express  stipidatlon  and  agreement  on  the 
part  <tf  the  plalntUfs  in  the  acthms  in  whlcb 
said  decree  was  made  as  aforesaid,  and  to 
whom  said  bonds  were  delivered,  that  ssld 
bonds  or  th^r  proceeds  were  to  be  exdudve- 
ly  used,  applied,  and  disposed  ot  as  directed 
In  s^d  decree,  and  todudtog  tfad  ctanpietkm 
and  putting  into  operation  ot  sold  raDnad 
in  a  reasonaUe  time,  as  directed  and  re- 
quired by  said  decree^  which  stiictly  pndilb- 
ited  and  enjoined  said  Oxford  and  Coast 
Line  Railroad  Company,  ito  oflteecs  and 
agents,  from  using,  applytog,  and  dlspodi^ 
of  said  bonds  therein  directed  to  be  lasoed. 
or  their  proceeds,  for  any  other  purpose  than 
in  said  decree  is  spedfled.  And  ao  the  de- 
fendants vret  that  if  the  plaintiff  la  the 
owner  and  holder  of  the  bonds  and  coupons 
mentioned  in  the  complaint,  tbe  plaintiff  took 
them  with  notice,  as  aforesaid,  of  their  In- 
validity, and  of  the  equltiea  and  incnmbran- 
ces  attached  tb»«to,  and  also  of  ttie  faUnze 
of  said  Oxford  and  Coast  Une  Railroad  Ocun- 
pany  to  comply  with  Ito  covenants  and  agree- 
ments, and  the  terms  of  said  decree  under 
which  the  same  was  Issued, 

"(Q)  The  defmdants,  further  anawerlng. 
say  that  all  and  singular  the  alle^tlons  of 
said  complaint  which  are  not  hereinbefore 
admitted  or  denied  they  dmy. 

"(10)  That  defendants,  furthw  answwing. 
say  that  said  Oxford  and  Ooast  Une  Rail- 
road Company  Is  a  necessary  party,  and 
ought  to  be  made  a  party,  to  this  octlcm,  and 
yet  the  platotlff  has  not  made  said  railroad 
company  a  party  to  the  same- 

"(11)  The  defendants  furUier  say,  answer- 
ing by  way  of  counterclaim,  here  tetet  to 
and  reafflnn  all  and  singular  the  mattos  and 
things  hereinbefore  stated  and  set  forth  In 
manner  and  form  as  the  same  are  to  otated 
and  set  fOrth,  and  as  pardcuhtrly  as  If  the 
same  were  here  set  down  and  repeated,  say 
that  the  said  bonds  and  coopona  whldi  Oie 
^alntlff  in  said  complaint  dalma  to  be  the 
holder  and  owner  of  ought  to  be^  and  tbey 
demand  tiiat  the  atuao  shall  be  required  to 
be  surrendered  and  canceled. 

"Whereupon,  the  defendants,  demand  Jn^- 
ment:  First  That  sold  bonds  and  coupons 
of  which  plaintiff  claims  to  be  bolder  uid 
owner  as  aforesaid  be  required  to  be  snr- 
roDdered  and  canceled,    dooond.  Vor  such 
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fnrttier  and  oOter  rMef  In  tbe  pr^miBes  as 
the  nature  of  tte  case  may  ai^>ear  to  require, 
and  to  the  court  shall  -teem  mtiet.  And  the 
defendantB,  having  fully  answered  aatd  com- 
plaint In  so  far  afa  tb^  are  adrlsed  It  Is 
necessary  or  material  to  answer  tbe  sam^ 
praT,**  etc. 

AVERY,  J.  The  plaintiff  had  a  right  to 
Insist  upon  a  judgment  of  nonsuit  at  the 
close  of  the  evidence  In  deference  to  tbe  In- 
timation of  the  court,  unless  tbe  defendant 
bad  set  up  In  its  answer  a  counterclaim 
which,  If  made  good  by  tbe  proof,  would 
entitle  the  town  to  affirmative  relief.  Man- 
ufacturing Ca  T.  Buxton,  lOB  N.  C.  74,  11  8. 
E.  2&i;  Pass  t.  Pass,  109  N.  C-  484,  13  S. 
B.  90S.  The  defendant  might  have  made 
the  subscription  to  the  capital  stock  of  tbe 
company  dependent  upon  the  completion  of 
Ita  road  to  a  certain  point  before  a  glren 
time,  and  tbe  failure  to  do  so  was  an  over- 
Bight,  for  which  tbe  plaintiff  here,  who  was 
at  most  not  bound  to  look  farther  than  to 
see  whether  those  things  that  were  essen- 
tial)^ prerequisite  to  the  issuing  of  a  valid 
manl<dpBl  bond  had  been  done,  cannot  be 
made  to  Mffer.  It  was  eompet^t  (or  the 
state  to  alithoiftse  the  institution  of  a  snlt 
to  dissolve  the  corporation  for  nonnser  of  Its 
powers  <BaBB  v.  Water-Power  Oo.,  Ill  N.  O. 
454t  le  9.  E.  402);  but  the  validity  of  tbe  cou- 
pons sued  upon  cannot  be  drawil  In  guee- 
dtm  in  any  subb  Indirect  way  as  that  relied 
apon  In  tbe  answer.  Tbe  mere  prayer,  at 
the  concinslon  of  tbe  answer,  that  the  bonds 
and  coapmis,  of  which  the  plaintiff  claimed 
to  be  tbe  owner,  should  be  snrrendered  np  to 
be  canceled,  Is  not  of  Itself  such  a  demand 
for  affirmative  reUef  as  wonld  entitle  the 
defendant  to  Insist  npon  a  verdict  and  Judg- 
ment thereon  instead  of  Judgment  of  non- 
salt  It  Is  not  tbe  formal  demand,  but  the 
preceding  averments,  that  ccmbtltntia  tbe  In- 
dependent -  cause  of  action,  which* the  de- 
fendant has  elected  to  set  np  as  a  counter- 
claim, when  sued  fbr  any  matter  growing 
out  of  the  same  transacUon,  or  to  mate  the 
ground  of  a  new  suit.  Tbe  defendant  bfts 
failed  to  make  any  auctions  which-  would 
entitle  tt  to  affirmative  relief.  The  mere  de- 
nials, which  pntatlssne  tbe  allegations  upon 
which  the  plaintiff  ttaaes  Its  claim  to  relief, 
are  plainly  Insufficient;  and.  for  the  rea- 
sons given,  the  averment  of  facts  upon  which 
the  state  might  proceed  for  a  forfeiture  of 
the  company's  franchise  would  not  consti- 
tute an  Independent  cause  of  action  in  favor 
of  tbe  defendant  "We  see  no  sufficient  rea- 
son to  take  this  case  out  of  the  general  rule 
that  tlie  plaintiff  may  submit  to  Judgment 
of  nonsuit  and  appeal,  when  the  court  makes 
an  Intimation  adverse  to  blm,  at  the  con- 
clusion of  the  evidence.  Tbe  ruling  of  the 
court,  In  so  ter  as  it  allowed  tbe  Judgment 
of  nonsuit  to  be  entered,  was  not  erroneous. 
Xo  error. 


'     ■  ■  '  (IIB  N.  G.  «I> 
BOARD  OP  OOM'RS  OF  DURHAM  COUN- 
-    TT  V.  BI.ACKWELL  DURHAM 
TOBACCO  CO. 
(Sopreme  Court  of  North  Carolina. '  April  9. 
1895.) 

Taxation— Capital  Stock. 

Act  1893,  c.  296,  S  39,  providea  for  a  tax 
on  capital  stock  of  corporations,  and  that  the 
amount  of  the  assnsea  value  of  its  real  and 
personal  propertr  listed  for  taxation  shall  be 
deducted  from  tne  market  value,  of  the  aggre- 
gate sharea  of  the  company,  and  the  difference 
taxed  as  capital  stock.  Had,  that  the  fact  that 
the  corporation  lista  for  taxation  the  shares  of 
its  iodlvidual  ahareholders,  as  required  by  sec- 
tion 14,  or  that  It  owns  real  and  personal  laop- 
erty  not  listed  because  located  out  of  tiie  state, 
valued  in  the  amount  of  the  difference  between 
the  assessed  value  of  its  real  and  ^rsonal  prop- 
erty and  the  actual  value  of  its  aggregate 
shares,  does  not  relieve  It  from  liability  to  tax- 
ation on  mch  difference  as  capital  atoo. 

Appeal  from  superior  conr^  Durham  coun- 
ty; Hoke,. Judge. 

Controversy  without  action  between  the 
Iraard  of  commissioners  of  Durham  county 
and  the  Blackwell  Durham  Tobacco  Com- 
pany to  obtain  a  Judicial  decision.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

.  J.  S.  Manning,  for  plaintiff.  W.  A  OntH- 
rle  And  FttUer.  Winston  ft  Fnller,  for  de- 
fendant 

CLARE,  J.  The  act  of  1893  (chapter  290, 
S  3^  provides  that  at!  corporations  ther^ 
named,  'in  addition  to  the-  othet  property 
reqaired  by  this  act  to  be  Usted."  BhaO  pay 
ft  tax  on  Its  capital  stock.  As  the  mode  of 
ascertaining  the  amount  which'  shall  be  tax- 
ed as  capital  stock,  snbseettons  8,  4,  5  pro- 
vide that  the  itorket  value,  or.  If  no  mar- 
ket value,  tlM  actual' -value;  of  the  aggre* 
gate  shiues  of  tlie  company  shall  be  taken 
as  ft  basis,  and  from  that  sum  the  amount 
of  the  assessed  value  of  its  real  add  personal 
property  listed  for  taxation  sluill  be  deduct- 
ed, and  the  difference.  If  any,  shall  be  taxed 
as  capital  stock.  It  is  stated  fn  the  "case 
agreed"  that  the  actual  value  of  the  aggre- 
gate shares  of  stock  of  the  defendant  cor- 
poration Is  f8d9,334,  and  that  the  assessed 
Value  of  Its  real  and  personal  property  Is 
fS09,334.  Upon  tbe  plain,  explI<M  provision 
of  tbe  statute  tbe  defendant  Is  liable  to  tax 
upon  the  difference,  f300,000,  as.  tbe  toxaUe 
part  of  Its  capital  stock.  It  is  true,  the 
case. agreed  sets  out  that  the  defendant  ba>* 
$300,000  of  persoDOl  and  real  property  wtalcb 
is  not  listed  for  taxation  In  this  state,  be- 
cause located  In  Pennsylvania.  But  that 
has  nothing  to  do  with  the  taxation  of  the 
capital  stock,  the  whole  of  which,  without 
any  deduction,  tbe  legislature  might  In  its 
discretion,  have  taxed  here,  in  addition  to 
the  tax  upon  the  real  and  personal  property. 
It  Is  a  legislative  concession  to  deduct  from 
the  capital  stock  the  amount  of  real  and  per 
sonal  property  which  pays  tax.    It  also  ap- 
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pears  that  the  total  capital  stock  ia  $4,000,- 
000.  If,  as  tbe  defendant  contends,  tax  la 
to  be  paid  on  only  $500,000,  tlils  would  be  to 
pay  tax  on  barely  one-el^btb  of  tbe  sum  at 
whlcb  the  property  Is  capitalized.  It  would 
eeem  from  tbe  case  agreed  that  this  capital 
stock  is  by  agreemrat  of  counsel  rained  at 
$800,334,  which  Is  about  one-fifth  of  the  nom- 
inal capital,  and  Is  the  exact  ralne  of  the 
real  and  personal  property,  because  the  stock 
"has  no  market  ralne."  If  so,  It  Is  a 
misconception  of  tbe  statute  applicable  to 
the  valuation  of  the  capital  stock  under 
this  act,  and  Is  Important  enough  not  to 
pass  unnoticed.  Shares  may  have  no  mar^ 
ket  value  because  too  valuable  to  put  on 
the  market,  or  because  the  owners  do  not 
wish  to  part  with  It,  or  for  many  other 
reasons.  While  the  value  of  the  capital 
stock  cannot  be  less  than  the  value  of  the 
aggregate  of  the  real  and  personal  prop- 
erty held  by  the  coriKtratlou,  unless  the  lat- 
ter Is  In  debt,  the  good  will  of  the  busi- 
ness or  trade-mark  and  the  rate  of  dividend 
will  ordinarily  make  the  capital  stock  more 
valuable  than  the  mere  aggregate  of  the  real 
and  personal  property  owned  by  the  com- 
pany. In  any  corporation,  reasonably  pros* 
perons.  the  capital  stock  Is  worth  much  more 
than  the  bare  real  and  personal  property* 
which  la  the  value  of  the  dead  body,  »  to 
speak,  of  the  corporation,  shonld  It  ceaM 
to  live  and  moT&  Am  to  corporations,  by 
ail  the  authorities.  It  ts  In  the  power  of  the 
legislature  to  lay  the  following  taxes,  two  or 
more  of  them.  In  Its  discretion,  at  the  same 
time:  (1)  To  tax  the  franchise  (Including  in 
this  the  power  to  tax  atoo  the  corporate  divi- 
dends). {2)  The  capital  stock.  (8)  The  real 
and  personal  property  of  the  corporation. 
This  tax  la  Imperative,  and  not  dlscietlon- 
ai7,  nndw  the  ad  valorem  feature  of  the 
constitution.  Tbe  shatea  of  stock  In  the 
hands  of  the  stockholder.  This  Is  also  im- 
perativa,  and  not  discretionary.  The  povrar 
to  levy  these  distinct  taxes  almtiltaneonsly 
is  laid  down  in  1  Oook.  Stock  &  8.  I  561, 
and  coses  there  cited;  2  Bedf.  R.  B.  (8d 
Bd.)  p.  453,  cited  and  approved  by  this  court 
(Smith.  G.  J.)  In  BcAo  v.  Commissioners,  S2 
N.  a  415;  Worth  v.  Railroad  Go.  (Ashe,  J.) 
89  N.  a  301.  305;  1  Desty,  Tax'n,  348;  2 
Thomp.  Corp.  §  2810;  Jones  v.  Davis,  35  Ohio 
St  474,  476;  People  v.  Coleman,  126  N.T.433, 
437,  27  N.  B.  818;  State  v.  Petway,  55  N.  a 
396,  406.  "Especially  is  It  Important  to  dis- 
tinguish a  tax  on  shares  of  stock  from  a  tax 
on  the  capital  stock,"  says  1  Cook,  supra  (sec- 
tion 563),  dtlng  Pwrter  v.  Rallrxjad  Co.,  76  IIL 
561,  and  numerous  cases  in  note  2  to  that 
section.  In  Belo  v.  Commissioners.  82  X.  C, 
on  page  418,  tbe  same  distinction  is  clearly 
laid  down,  and  additional  authorities  giveii, 
by  Smith,  C.  J.  Orlglnaliy  the  tax  upon  the 
shares  of  stock  was  collected  of  the  Indi- 
vidual shareholders  at  their  several  places 
of  residence.  Bule  v.  Commissioners,  79  N. 
01  267.  But  under  that  statute  many  shares 
tailed  to  be  listed  tm  taxation;  besides,  the 


shares  of  nonresident  owners,  except  those 
of  national  banks,  escaped  taxation  in  this 
state  under  the  ruling  In  North  Carolina 
Co.  V.  Commissioners  of  Alamance,  91  N.  C 
454.  To  remedy  this,  tbe  provision  was 
passed  which  Is  section  14  of  chapter  286, 
Acts  1S83,  and  which  reqnlres  the  list  of 
shares  to  be  given  In  by  the  proper  officer 
of  the  corporation,  which  shall  pay  the  same 
In  behalf  of  tbe  shareholders.  This  does 
not  affect  the  liability  of  the  shares  to  tax  as 
the  property  of  the  shareholders,  but  Is  sim- 
ply for  the  convenience  of  the  state  in  col- 
lecting the  tax.  The  efTect  Is  merdy  to 
change  the  situs  of  the  shares  for  taxation 
from  the  residence  of  the  owner  to  the  locali- 
ty where  the  chief  ofltee  of  tbe  corporatlMi 
is  situated,  as  was  held  In  Wiley  v.  Commis- 
sioners, 111  N.  O.  39T,  It  simply  extonds  to 
the  coUecU(Hi  of  taxes  due  br  shareboldm 
toother  carpOTatl<m8  the  mode  of  c(41ectional- 
ready  in  force  aa  to  shareholders  In  natkmal 
bonks.  Ber.Stn.  S.  1 6219.  From  this  anun- 
mary  tt  will  be  seen  that  the  state  Is  within 
Ite  taxing  poww  in  tbe  provtokms  of  chapter 
296  of  the  Acta  of  ISBB.  It  levies  (1)  a  tax 
upon  the  real  and  personal  property  of  corpo- 
rations; (2)  upon  the  shares  which  are  tbe 
personal  property  of  the  sharebolders,  hot 
requires  them  to  be  listed  and  mrileetad 
through  the  agency  ot  the  corporation;  &t 
it  levlea  no  tax  upon  franchises  and  divi- 
dends; (4)  it  does  not  tax  the  entire  oairttal 
stock,  but  only  the  wceos  of  ita  total  value 
above  the  value  of  the  real  and  personal 
property  which  the  corporation  lists  for  tax- 
ation. The  capital  stock  belongs  to  the  cor- 
poration. The  shares  or  certlflcatee  of  stock 
are  wtirely  a  different  mattor.  Th^  bdf>ng 
to  the  sharebolden  taidlvldnally,  and*  nnto 
the  conatltutlcm,  must  be  taxed  ad  valorem, 
like  other  "property  b^nglnc  to  the  holdw, 
independmtly  of  the  taxation  upon  the  cot- 
poratlon,  its  tzanchlses,"  etc  Smith,  a  J., 
in  Belo  V.  Conmlsslonen,  82  N.  C,  <m  page 
419,  dtlng  Oooley,  Const  liUn.  10^  and 
Field,  Corp.  621,  ete.  He  further  says  Uat 
the  relation  of  stockholders  to  the  corpora- 
tion "la  very  analogous  to  that  of  a  credltw 
tovrarda  his  debtor.  •  *  *  The  latter 
most  bear  the  taxation  Imposed  upon  its 
property,  and  this  may  diminish  its  diatribn- 
table  profits;  bot  tbe  stockholder  cannot  any 
more  than  the  creditor,  claim  exemption  on 
this  account  for  his  stock,  as  distinct  and 
separate  property  In  bis  own  bands."  82 
N.  C  420.  To  tax  only  the  real  and  per^ 
sonal  property  of  the  corporation  would 
leave,  as  we  have  said,  untaxed  that  larfje 
part  of  Its  capital  stock  which  represents  Its 
good  will,  Its  trade-maric,  the  profitableness 
of  Its  business,  all  of  which  are  pi'operty,  as 
much  protected  by  the  laws,  and  as  capa- 
ble of  being  turned  Into  money,  as  the  real 
and  personal  property  which  the  corporation 
owns.  To  tax  the  whole  of  the  capital  stock, 
in  addition  to  the  tax  upon  the  real  and  per- 
sonal property,  would  be,  to  the  extenc  of 
the  tax  on  the  latter,  double  taxation,  of  the 
same  kind  as  the  tax  on  mortgaged  property 
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and  a  tax  at  'the  same  time  on  the  mbrt- 
gn^or's  notefl  In  the  hands  of  the  mortgagee; 
bnt  there  fs  nothing  In  either  case  to  re- 
strict the  leglsIatlTe  power  to  «o  decree. 
Here,  howerer,  there  Is  no  double  tax,  hut 
simply  a  tax  on  so  much  of  the  real  and 
personal  property  of  the  corporation  as  Is 
located  In  this  state,  and  a  tax  on  the  ralne 
of  its  capital  stock  In  excess  of  the  amount 
of  realty  and  personalty  which  is  listed  for 
taxation  here.  The  tax  on  the  shares  Is  a 
separate  matter,  and  Is  a  tax  on  the  share- 
holders on  their  property,  whether  they  re- 
side In  or  ont  of  the  state,  collected  through 
the  medlnm  of  a  quasi  statutory  garnish- 
ment on  the  corporation.  "It  has  long  been 
the  common,  if  not  the  only,  mode  In  many 
states,  •  •  •  and  Indeed  Is  the  only 
mode  to  collect  tuea  on  shares  of  stock- 
holders." Bank  T.  Com.,  9  Wall.  8SS,  ap- 
proved In  Delaware  R.  R.  Tax.  18  Wall. 
206;  2  Thomp.  Corp.  |  2849.  We  conclude, 
thertfwe.  that  the  defendant,  npon  the  case 
a«rreed.  Is  liable  to  tax  on  the  $300,000, 
which  Is  the  agreed  rahie  of  its  total  capital 
stock  in  eccess  of  the  real  and  personal  prop- 
erty which  Is  listed  tor  taxation;  and  this 
IrrespectlTe  of  the  fact  that  the  defendant 
lists  for  tb«D  the  shares  of  the-  indlridnal 
shareholders  under  the  proTlslons  of  esctlon 
14  of  said  ebftpter  398  of  the  act  of  U88. 
Rereraed. 

(U$  N.  C.  CU] 

THBEADGILL  t.  COMMISSIONERS  OF 
ANSON  COUNTY. 

(Suprams  Court  of  North  OaroUna.    April  5, 

1895.) 

Butt  tm  Couhtt  Boxm  —  Passnfmov  as  to 

OwsBHSHir— Tax  Collrctok  as  FuiSTirf^lH- 

BTULCTiO!]— FhOVINCE  OW  JOBT  —  LtMITATIOKB — 

AuEKDitsxT  or  Plbadiko. 

1.  Where  a  tax  collector,  hfiTlng,  hy  anthor- 
Ity  of  tbe  coanty,  received  certain  coupcQS  In 
payment  of  taxes,  brings  suit  against  the  coun- 
ty to  recover  on  coupons  of  the  same  kind  which 
he  claims  to  own,  biB  possession  of  the  couimns 
will  not  raise  the  presumption  of  his  ownership. 

2.  The  erroneous  charge  that  the  plaintiff's 
possession  of  certain  coapoos  raised  a  presump- 
tion of  his  ownership  was  not  cured  by  a  subse- 
quent charge  that  the  fact  of  the  plaintiff's 
having  received  audi  conpons  as  tax  collector 
raised  a  suspicion  which  ft  was  his  duty  to  re- 
but by  further  evidence  that  he  acquired  them 
bona  Gde. 

3.  Iq  a  charge  redting  that  certain  facts 
raised  a  suspicion  as  to  plaintiff's  ownership  of 
the  conpons  sued  on,  a  Btat«nent  that  "plaintiff 
claims"^  he  has  rebutted  such  suspicion  "by 
showing  when  and  from  whom  he  got  some  of 
them,  and  that  he  owed  none  of  the  taxes  for 
the  years  be  received  the  conpons."  Is  erroneous, 
as  invading  the  province  of  the  jury. 

4.  When  the  record  proper  differs  from  the 
statement  of  tiie  case  on  appeal;  the  former  pre- 
Tails. 

5.  Filing  an  amended  pleading  does  not  ex- 
clude the  party  from  the  bmeflt  of  ^egatkms 
In  the  origiDal  pleading. 

6.  The  statute  of  Umltations  begins  to  run 
Against  the  conpons  on  a  bond  at  the  time  such 
coupons  become  du^  ngatdleas  of  when  the 
bond  Itself  falls  ivm. 


Appeal  from  superior  conrl;  Hlclimcmd 
county;  Bryan,  Judge. 

Action  by  8.  H.  Threadgtll,  administrator 
of  the  estate  of  O.  B.  Threadgtll,  deceased, 
against  the  commlBsIoners  of  Anson  county. 
Judgment  for  iHaiatiff,  and  defendants  ap- 
peaL  Berweed. 

R.  B.  Little  and  Battle  ft  Mordecal,  tor  ap- 
pellants. J.  A.  liockluirt  and  BurweU,  Walk- 
•r  ft  Oanslar,  for  appellee. 

FUROHES,  X  This  la  an  action  brought 
hy  the  Intestate  of  plaintiff  upon  a  lot  of 
coupons  amounting,  as  plaintiff  alleges,  tn 
f2,331,  and  interest  thereon  from  the  date  of 
their  maturity.  On  the  trial  below  the  plain- 
tiff recovered,  and  had  Judgment  for  the  full 
amount  claimed,  and  interest  thereon,  from 
which  Judgment  the  defendants  appealed  to 
tills  court,  asslgiUng  quite  a  number  of  er- 
rors. Among  the  errors  assigned  by  de- 
fendants are  the  following,  which  we  brief- 
ly state  as  follows:  (1)  That  the  court  erreil 
In  holding  that,  plaintiff  being  In  tbe  posses- 
sion of  the  coupons  sued  on,  the  presumption 
Is  that  he  IB  the  owner  of  the  same,  and 
that  It  devolved  npon  the  defendants  to 
rebDt  this  presumption  by  a  preponderance 
■  of  evidence.  (2)  That  the  court  erred  In  ad- 
I  mlttlng  in  eridence  Qxhibit  H  uaAer  the  ob- 
jection of  defendants.  <3)  That  the  court 
erred  In  refusing  to  give  defendants'  prayer 
for  Instmctlon  that  the  coupons  sued  on 
were  presumed  to  be  paid  by  the  lapse  of 
time,  and  In  disregard  ot  this  prayer  char- 
ging tbe  jury  that  If  they  found  from  the 
ertdence  that  plaintiff's  Intestate  was  the 
owner  of  the  conpona  at  the  commencemoit 
of  this  action  they  shotUd  answer  the  sec- 
<md  issue  "No,"  which  was  the  same  as  In- 
■tmcting  the  jury  that  they  bad  not  been 
paid. 

It  was  In  eridence,  and  not  denied,  that 
tbe  coupons  were  taken  from  bonds  issued 
by  the  coanty  of  Anson,  prior  to  1800,  In  pay- 
ment of  the  subscription  of  that  conn^  to 
tibe  Wilmington,  Charlotte  ft  Butherfoni 
Railroad  Company;  that  said  coupons  be- 
came due  In  166%  1863,  and  1864,  and  that  tbe 
bonds  from  which  they  were  detached  be- 
came dne  in  1880l  It  was  admitted  that  U. 
B.  ThreadglU.  Intestate  of  plaintiff,  waa 
aherlfl  of  Anaon  county  from  1S69  to  1868. 
and  as  such  was  ex  officio  tax  collector  for 
the  county;  and  there  Is  evidence  tending  to 
show  that  as  such  sheriff  and  tax  collector 
be  waa  antiiorlised  and  Instmoted  to  take 
anch  coupons  as  those  sued  on  in  payment 
of  taxes,  and  that  he  did  receive  such  cou- 
pons In  his  official  capacity  In  payment  or 
!  taxes  dne  to  the  county.  We  recognise  the 
rale  as  laid  down  by  the  court  on  tbe  trim 
below  as  being  the  general  rule  that  the 
holder  of  negotiable  papin-  Is  presumed  to> 
be  the  owner,  and  tbe  burden  Is  on  the  de- 
fendant to  show  1^  a  iweponderance  of  evi- 
dence that  he  la  not  But  we  are  of  the 


Digitized  by  Google 


SOUTHEASTERN  BSPOBTBB^  VoL  21. 


o^Alon  that  tbte  ni)e  does  not  apply  In  this 
case.  It  certainly  cannot  be  tbat  an  agent 
—a  fiduciary — of  a  principal,  furnished  with 
the  means  of  the  principal  to  buy  np  claims 
against  the  principal,  and  who  uses  soch 
means  In  buying  up  the  claims,  should  be 
Allowed  to  say  to  his  principal,  "I've  got 
the  claims  [the  coupons]  In  my  possession, 
and  I  am  going  to  bold  them  as  my  own, 
nnless  you  can  *proTe  by  a  preponderance 
of  erldence'  that  tbey  are  not  mine."  This 
rule  would  reTerse  the  law  of  centuries  as 
applied  to  prlndixil  and  agmt.  We  under- 
stand the  law  to  be  just  the  reverse  of  that 
laid  down  by  his  honor,— that  It  Is  the  duty 
of  the  fiduciary,  the  agent  (who  Is  In  pos- 
sessloo  of  the  facts),  to  show,  If  he  claims 
Uie  coupons  as  his  own,  to  the  satiafaction 
of  the  court  and  Jury,  that  they  are  his.  The 
burden  of  proof  Is  upon  htan.  Allen  v.  Bry- 
ant, 7  Ir.  Bq.  270.  It  Is  doubtful  whether 
Threadglll,  the  agent  of  tbe  count?,  with 
the  means  of  the  county  (the  tax  lists)  In  his 
bands.  Instructed  to  take  np  the  coupons  of 
fbe  connty,  and  undertaking  to  do  so,  had 
tbe  right  to  go  Into  the  market  as  a  purchas- 
er on  bis  own  account  Boyd  t.  Hawkins, 
2  Der.  Eq.  207.  But  we  will  not  multiply 
aatiborltles  on  this  point  of  the  case.  But 
plaintiffs  counsel  contraided  that.  If  the  court 
was  In  OTor  In  holding  and  Instructing  the 
Jm7  that  tbe  burden  was  on  defendants  to 
prove  that  plaintiff  was  not  the  owner  of 
tbe  coupons  sued  on,  ttals  error  was  cor- 
rected by  tbe  following,  which  Is  also  a 
part  of  tbe  charge  of  the  court:  "In  re- 
wonse  to  defendants'  first  prayer  the  court 
charged  that  *lf  tbe  Jury  believed  the  plain- 
4UC*B  Intestate  was  directed  and  authorized, 
:a8  aherlff,  by  the  proper  county  authorltlra, 
430  receive  the  coupons  In  payment  of  taxes, 
:ajid  tiiat  he  did  so  receive  them,  tt  raises  a 
probable  ground  of  suspicion  a^nst  plaln- 
tlfTs  being  the  owner  of  tbe  coupons;  and 
his  being  tbe  holder  of  tbe  coupons,  the  pre*' 
somptlon  that  be  Is  tbe  owner  is  rebutted, 
and  It  devolves  on  plaintiff  to  rebut  this  sus- 
picion by  further  evidence  that  he  acquired 
the  coupons  bona  fide.  This  th«l  plaintiff 
claims  he  has  done  by  showing  when  and 
from  whom  he  got  some  of  them,  and  that 
lie  owed  none  of  the  taxes  for  the  years  he 
received  the  coupons.'  Defendants  excepted 
to  refusal  to  give  the  first  prayer  of  tn- 
«trnctlon  and  to  tbe  instructions  given." 
We  do  not  agree  with  the  counsel  of  plain- 
tiff. The  court  had  just  before  that  part  of 
tbe  charge  quoted  above  char^'ed  the  Jury 
in  the  most  positive  and  decided  terms  that 
plaintiff's  possession  of  the  coupons  was  a 
presumption  that  be  was  the  owner  of  them, 
and  the  burden  was  upon  defendants  to  show 
that  he  was  not,  as  follows:  "That  plain- 
tiff, having  produced  the  coupons,  is  pre- 
sumed In  law  to  be  the  owner  thereof,  and 
the  burden  of  proof  Is  on  dcfeiKlnuts  to 
show  that  be  Is  not,  and  defendants  must 
establish      a  preponderance  of  testimony 


that  i^alBtiff  is  not  the  owner  of  the  con- 
iwns;  and  If  defendante  hare  not  satisfied 
the  Jury  by  a  preponderance  of  testimony 
that  the  coupons  are  not  the  property  of 
plaintiff,  th«y  sball  answer  tbe  first  issue 
'Tea,"  (Defendants  excepted.)"  We  do  not 
think  that  so  nnde<^ded  an  instruction  as 
tliat  relied  upon  by  plaintiff  conld  have  the 
effect  to  correct  the  positive  error  contained 
In  the  charge  last  above  quoted.  Indeed, 
we  are  of  the  ojilnlon  that  that  part  of  the 
judge's  charge  rdiied  upon  by  plaintiff  is 
erroneons.  It  Is  confused  and  undecided, 
and  does  not  charge  the  law  as  we  under- 
stand it  to  be  as  between  principal  and 
agent  It  may  be  that  plaintiff's  intestate 
acquired  the  coupons  bona  fide,  but  as  the 
agent  of  defendante,  and  with  proper  ex- 
planation the  charge  might  have  been  prop- 
er; bat  as  It  is  stated  and  left  In  the  charge 
we  cannot  see  that  It  was  any  benefit  to 
the  jury,  and  may  have  been  mtaleadlng. 
But  as  It  appears  to  us,  tlw  court  In  this  In- 
struction Invaded  the  province  of  tbe  jury  In 
the  sentence  following  the  words  **bcuia 
fide."  The  conrt  does  not  say  that  the  pUUn- 
tiff  claims  that  he  has  shown  "you  when  and 
from  whom  be  got  aome  of  the  coupcms," 
and  that  be  has  thereby  rebutted  "this  bi»- 
plclon,"  which  would  hare  bem  pnfectly 
legitimate.  But  the  jn^^  says  that  tbe 
plaintiff  claims  to  have  r^mtted  this  sus- 
picion "1^  showing  when  and  from  whom  he 
got  some  of  them.**  So  the  sentence  thus 
steted  Is  that  plaintiff  has  shown  "you  when 
and  from  whom  be  got  tbe  coupons,"  and 
claims  that  this  "rebute  the  presumptton." 
We  do  not  think  that  this  was  correct 

The  next  excq>tion  we  will  condder  Is  as 
to  the  admission  of  Exhibit  H  by  plaintiff, 
under  the  objection  of  defendants.  The  de- 
fendants during  the  course  of  the  trial  had 
introduced  Exhibit  A,  which  la  as  follows: 
"Statement  of  Anson  County  Coigns  Pre- 
sented to  the  Commissioners  of  Anson 
County  by  Oideon  B.  ThrcadgUl,  and  by 
said  Board  Beferred  to  Henry  W.  Led- 
better,  John  J.  Dunlap,  and  John  G.  Mc- 
Lauchlin.   County  Auditing  Committee. 
Coupon  No.  3,  from  Bond  No.  1,  due  Jan- 
uary If  1S62,  Indorsed  by  J.  McLendim, 
$70.  eto. 

"Mr.  Gideon  B.  Threadgill  makes  the  fbl- 
lowing  stetement  touehbig  the  coupons  above 
described:  These  coupons  come  into  my  pos- 
session before  the  year  1S65.  I  took  thea 
up  In  payment  fw  taxes.  I  found  them 
about  a  month  ago.  among  other  papers,  at 
my  resIdcHioe,  not  knowing  up  to  that  time 
that  I  had  them  In  my  possession.  I  hare 
no  recollection  whatever  of  the  circumstances 
under  which  I  retained  and  filed  away  these 
coupons.  I  have  receipts  of  James  A.  Leak, 
given  in  1864  and  In  March,  1805,  for  $8,000. 
wUch  was  paid  to  blm  for  the  support  of 
soldiers'  families.  One  of  these  receipts,  for 
9S.000  dated  November  19. 18tt4,  specific  that 
the  money  was  a  part  of  mllroad  funds.  My 
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Impreaalon-  Is,  I  collected  the  railroad  taxes  ' 
for  1802-03-<>4,  and  in  paying  tlie  same  to 
Mr.  I^ok  for  tbe  purposes  set  forth  in  his 
receipt  paid  him  la  cash  (Confederate  money), 
and  the  coupons  which  I  bad  taken  In 
In  the  way  of  taxes.'  In  answar  to  the  ques- 
tion, 'Do  you  know  whether  yoo  setUed  the 
taxes  for  the  years  1^62-63-64?'  Mr.  Thread- 
sill  answers:  *I  do. not  I  hare  no  racoUeo* 
tlon  of  a  settlement  <a  the  taxes  fw  those 
years.  I  hare  receipts  staowlDff  settlement 
In  full  of  all  the  other  taxes  tm  the  years 
1862-63-6^  but  no  receipts  lOiowlns  a  settle- 
ment of  the  railroad  taxes.  I  find  firom  a 
statement  from  the  auditor's  office  In  Raleigh 
that  the  anumnt  of  taxes  lerled  for  railroad 
purpoaes  In  18^  was  92.106;  and  I  find  from 
an  oiA  tax  book  that  the  amount  levied  In 
1863;  for  the  same  {nuposes.  was  92,50a  I 
cannot  find  the  amount  lerled  for  mme  pnr> 
pose  In  1864.  There  Is  no  further  statemeut 
wtalcb  I  con  aow  make  that  will  throw  any 
light  npon  the  matter.'  O.  B.  Threadglll 
makes  oath  that  fbe  facts  set  forth  In  the 
fwesalng  statunent;  to  the  best  ot  his  knowl- 
edge, InformatlQ^  and  belief,  are  tme.  G.  B. 
ThreadglU. 

"Sworn  to  and  subscribed  befwe  me,  Au- 
gust US,  1880.   John  a  McLauchlln,  a  8.  C" 

Atter  defendants  had  offered  Exhibit  A. 
the  plidntiff  oflCraed  JQxfaiblt  H  In  reply.  De- 
foidanls  objected,  the  objection  was  ava> 
mled.  and  defendants  excited.  Exhibit  H 
is  as  fcdlows: 

"The  finance  committee  met  to-day  at  the 
request  of  GIde<ni  B.  Thread^!!.  Esq.  Pres- 
ttit:  OdL  Heniy  W.  Ledbettv,  John  J.  Dun- 
lap,  and  .John  CL  BCcUtuehlln.  QMeon  B. 
Threa^;lU,.BSq.,  makes  the  following  state- 
menX.  in  addition  to  and  amendatory  of  the 
stfttemait  made  by  him  heretofore,  to  wit,  on 
the  25th  day  of  Amrust,  1880,  touching  the 
county  coiQwnB  In  his  posseaidon.  of  which  an 
Invfintory  Is  hereto  annexed:  'Since  my  foit- 
mer  statement  I  have  become  satisfied  that  I 
did  not  receive  all  of  said  coupons  before  the 
year  1805,  and  tiiat  I  recelTed  a  ptntlon  of 
them  alnce  the  year  1865.  I  received  the 
two.  Indorsed  by  F.  Milton  K«inedy,  at  the 
house  of  J.  B.  Bums,  in  Wadesboro.  after  the 
cloee  of  tlw  war.  After  the  year  1865,  I  did 
net  collect  any  back  taxes.  After  the  close 
of  the  war,— aftw  the  year  1863,-1  did  not 
collect  any  back  taxes  after  th'^  close  of  the 
war.  I  find  that  than  was  for  the  year  1S06 
taxes  against  Mr.  Kennedy  amounting  to  six 
or  seven  dodlara.  I  am  satisfied  that  I  re- 
ceived the  tluree  coupons  indoftud  by  W.  O. 
Wright  since  the  year  1865.  I  find  upon  ex- 
amination of  my  receipt  book  that  I  did  not 
settle  bi  foil  the  taxes  for  the  year  1864.  I 
have  my  tax  books  for  the  years  1862  and 
ISQS.  From  these  books  I  find  that  the 
levies  for  payment  of  coupons  for  those  years 
were  for  1862,  92,100;  for  1863,  92,500.*  The 
abstract  from  the  auditor's  office  shows  only 
the  total  levies,  and  not  the  amounts  levied 
for  spedflc  purposes.   Here  the  farther  con- 


sideratloD  of  this  matter  was  postponed  tmtU  * 
August  17,  ISSL 

"Wednesday,  August  17,  1881.  The  etsv- 
mlttee  met  according  to  agreement.  Prraent: 
Henry  W.  Ledbetter  and  John  C.  McLaodk' 
Un.  Ur.  Gideon  B.  Threat!^  eonUnnes  bis 
statement,  as  tollowa:  'Upon  reflection,  and 
In  ctmfddmtlon  of  the  fact  that  Z  find  in  the 
pa<dcage  of  coupons  In  my  possession  Bomor 
to  wit,  those  Indorsed  by  F.  H.  Kennedy 
and  those  Indnsed  by  W.  G.  Wrlgh^  whicb 
I  recognize  as  having  been  received  by  me 
since  the  year  1865,  I  am  convinced  that  % 
received  the  whole  batch  since  said  year 
1866.  These  coiqions  are  my  propartr*  I 
supposci  they  were  takot  by  me  partly  In  pay- 
ment of  taxes,  and.  If  so,  the  county  has  been 
paid,  as  I  have  s^tled  In  full  the  taxes  for 
the  years  1866-67.    G.  B.  Threadglll.' 

"Sworn  to  and  subscribed  before  me  the 
17th  day  of  August,  A.  D.  1881.  John  C. 
MclAuchlin,  C.  8.  C" 

And  the  plaintiff  contended  that  Exhibit  H 
was  a  part  of  the  same  declaration  or  state' 
ment  as  Exhibit  A,  introduced  by  defendants 
and  waa  competent  on  that  account  And  we 
find  that  In  the  statement  of  the  case  on  ai^ieal 
It  Is  said  to  be  a  part  <^  the  same  transac- 
tion OF  declaration  as  Exhibit  A.  But  we- 
find  from  an  examtakation  of  the  record  that 
this  Is  not  true;  that  Exhibit  A  was  made- 
on  the  2Stta  day  of  August,  188a  and  that 
the  committee  to  whom  it  was  made  madr 
the  following  report  thereon,  tbe  same  day 
It  was  made  to  them,  marked  "Exhibit 
as  follows: 

"We,  Heniy  W.  Ledbetter,  John  J.  Dnnlapw 
and  John  O.  HcLauchlin,  auditing  commit- 
tee fcv  Anson  county,  submit  the  ftiUowlnff 
report  to  the  hooomble  board  of  oommfssien- 
ers  of  Anson  county,  to  wit:  Oldetm  R. 
rnireadgill,  late  sheriff  of  said  county,  sab- 
mltted  'to  us  a  lot  of  coupons  taken  front  the 
Anaon  county  railroad  bonds,  amounting  fn 
the  aggregate  to  <92.261)  twenty-two  boBdretl 
and  slxtyKXie  dollars.  We  have  prepared  » 
descriptive  inventory  of  said-  ooupons,  aoA 
have  appended  thereto  Mr.  TbreadgUl's  state- 
ment touching  them,  sworn  to  and  Mgned  bjy 
himself  Said  Inventory  and  statement  ar» 
appoided  hereto,  marked  ^Exhibit  A.'  Wr 
have  not  beoi  able  to'  find  anything  beyeoA 
Mr.  Threadgill'B  statement  to  throw  any  UflM 
iipoa  the  question  whether  said  coupons  haw 
been  heretofore  paid  by  the  county  and  are 
tbe  property  of  Mr.  CHdeea  B.  ThreadgUL 
Re^iectfuUy  submitted,  J.  C.  MclAUChUn,  X 
J.  Dunlap,  H.  W.  Ledbetter,  Auditing  Com- 
mittee.  August  26,  1880." 

And  we  find  from  the  record  that  vuam 
than  a  after  the-  nport  qirated  above 
the  committee  made  another  report.,  wbicb  i» 
very  evident  to  us  waa  the  result  of  ]date- 
tiff'B  statement  H,  made  at  his  own  rrqiiil, 
and  concluded  on  the  17th  day  of  Angns^ 
isax.  This  report  Is  as  follows:  "The  dote 
of  G.  B.  Threadglll,  based  upon  Anson  ooob- 
ty  coiqMsiSf  amounting  to  92,201,  having  bee* 
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referred  to  as  with  Instructions  to  report  onr 
judgment  as  to  tbe  qnestloD  whose  property 
axe  said  conpona,  respectfoUy  report  that  up- 
on a  careful  consideration  of  all  the  facts 
and  oircumstances  brought  to  our  knowledge 
In  the  Investigation  of  this  matter  wei^mve 
to  state,  in  our  Judgment,  said  coupons  are 
the  propei-ty  of  the  county  of  Anson.  Sep- 
tember 12,  1881."-signed  h7  J-  O.  McLauch- 
Un.  H.  W.  Ledbetter,  and  J.  3.  Dunlap, 
finance  committee.  So  it  appears  from  the 
record  that  Exhibit  A  and  Bzhlblt  H  are  not 
a  part  of  the  same  conversation  or  declara- 
tion. And  it  has  been  too  often  and  too  re- 
csaOj  held  by  this  court  to  need  the  citation 
of  authority  tbat  when  the  record  proper 
differs  from  tbe  statement  of  the  case  on  ap- 
peal, the  statements  in  tiie  record  proper 
control  It  Is  true  that  statements  A  and  H 
are  about  the  same  subject-matter,  bnt  they 
are  not  porta  of  the  same  conrersatlon  or 
admission,  so  as  to  make  H  competent  evi- 
dence for  the  plalntlfl,  because  the  defraid- 
ants  had  Introduced  Bxhibit  A;  and,  this  be- 
ing the  tmly  ground  upcai  which  we  can  see 
tliat  It  could  be  competent,  and,  indeed,  be- 
lug  the  only  ground  upon  which  the  learned 
eounsd  contend  that  It  was  competent,  we 
must  sustain  the  defendants*  exception,  and 
h<dd  that  there  was  error  In  admitting  Bx- 
hibit H  in  evidence  on  belialC  of  plaintiff. 

The  next  exception  we  propose  to  examine 
Is  that  arising  upon  the  presumption  of  pay- 
moit  from  the  lapse  of  tlma  It  Is  admitted 
tlut  the  coupons  sued  on  were  detached  from 
bonds  Issued  before  1S60  and  Calling  due  In 
1880,  and  that  the  couptms  became  due  in 
1862,  1863,  and  1864.  The  coupons  partook 
of  the  same  dignity  as  the  bonds  from  which 
they  were  detached,  and,  being  dated  bftfore 
1880,  and  falling  due  before  1868,  the  statute 
of  limitations  does  not  apply.  But  th^  may 
be  barred,  or  rather  paid,  by  the  lapse  of 
time  and  the  statute  of  presumptlfms.  Rer. 
Oode^  a  6B,  i  2a  But  plaintiff,  In  the  first 
place,  denies  that  the  coupons  sued  on  are 
barred  by  the  lapse  of  time,  and  contends 
that  the  bonds  from  which  they  were  de- 
taebed  did  not  become  due  until  1880,  and 
they  would  not  be  presumed  paid  till  1800; 
and  the  coup<»is  wauld  be  good  as  long  as 
the  bonds  from  which, they  were  taken  would 
be  good;  and  plaintiff  fnrthor  contends  that 
defmdants  are  not  entiUed  to  this  defense, 
for  the  reason  that  it  is  not  made  by  the 
pleadings.  Plaintiff  admits  that  defendants 
pleaded  psyment  In  the  original  answer,  but 
he  says  that  in  the  amended  answer  the  de- 
fendants doiy  that  they  hare  paid  these 
cottons;  that  the  two  answers  are  contradlc- 
toxy;  and  that  the  rule  is  that,  where  there 
18  an  atnoided  pleading  filed,  the  case  must 
be  tried  on  the  amended  pleadings,  and  not  on 
the  original,  and  cites  some  caaea  from  New 
Yoric,  which  he  says  sustain  this  contention. 
We  have  not  examined  theae  cases,  because, 
if  any  such  rule  obtains  In  New  Yoik,  we 
luow  the  practice  la  well  settled  to  be  others 


wise  here.  Indeed,  we  find  from  the  record 
that  plaintiff  amended  his  complaint  in  1SS5, 
the  action  having  been  commenced  In  1S81. 
But  we  do  not  propose  to  hold  the  plaintiff 
down  to  his  amendment,  and  exclude  hfm 
from  the  benefit  of  his  orlglual  complainL 
And  nelthw  do  we  prc^oae  to  deprive  tbe 
defradanta  of  tbe  benefit  of  the  original  an- 
swer. No-  do  we  think  the  rule  as  to  the 
limitation  contoided  tor  by  plaintiff  is  the 
law.  To  sutam  the  ccfntention  that  tbe  cou- 
pons were  not  barred  for  10  years  after  the 
bonds  became  due  would  be  eqifivalent  in 
this  case  to  sayli^  that  they  would  not  Iw 
barred  tor  SO  years  after  they  fell  due  We 
cannot  do  this  wiOkout  violating  every  rule  of 
law  that  we  know  of  in  regard  to  the  lapse 
of  time  and  the  presumption  of  payment 
The  coupons,  tiumgh  thf^  have  the  dUmlty 
of  the  bonds,  constitute  an  Indtibtedneas  of 
their  own,  tnd^paident  of  the  bonds,  fbdng 
their  own  time  of  maturity,— as,  In  tids  case, 
becoming  due  nearly  20  years  before  the 
bonds  from  which  tii^  w«ra  detadied  be- 
came due.  The  rt^t  of  action  aocmes  when 
they  become  dne,  and  the  owner  does  not 
have  to  wait  till  the  btmds  bectHne  dne; 
and  this— the  right  of  action— 4a  What  starts 
the  statute.  This  Tlew  seems  to  us  to  be 
so  thoroughly  sustained  by  the  "reason  of 
the  thing"  and  the  ibglc  of  tb«  case  that  it 
rsquirea  no  authority  to  SDnrart  iL  Bnt  tbe 
case  of  Amy  v.  Dnlmqne,  88  U.  8.  470;  la 
dlrectiy  in  point,  and  sustains  the  view  we 
have  taken  of  tUa  matter. 

This  only  leaves  the  Questlan  of  pleading  to 
be  oonsldwed,  and  we  tuive  seen  that  defend- 
ants are  ttititied  to  the  benefit  of  the  oiig^ 
inal  answer  and  of  both  amoided  answers. 
The  pr(^>er  plea  to  raise  this  defense  Is  pay- 
ment TUs  Is  elementary  learning.  It  la  ad- 
mitted that  defradants  have  T^ropeAj  idead- 
ed  payment  In  their  original  answer.  Bat 
defendants.  In  the  fourth  section  of  the 
amended  answw  made  at  fall  term,  1882,  use 
this  language:  That  defendants  deny  that 
they  "ever  made  payment  of  any  part  of  said 
coupons,  as  allied,  to  the  plaintiff,  as  own» 
of  said  coupons."  This  was  said  replying  ts 
the  fourth  section  of  plaintiff's  complaint, 
which  Gontalns  the  following  averment: 
"That  on.  these  said  coupons  the  sum  of 
seventy  dollars  has  been  paid,  leaving  a  bal- 
ance of  principal  due  the  plaintiff,"  etc  And 
we  think  a  fair  Interpretaticn  of  the  lan- 
guage used  by  itefendants  in  the  fourth  ar- 
ticle of  the  amended  answer  Is  a  denial  <^ 
tbe  payment  of  this  970,  and  not  a  denial 
that  the  coupons  were  paid.  So  we  do  not 
think  the  answer  Is  subject  to  the  criticism 
of  being  InconslstQut  But,  If  It  were,  it  baa 
been  held  by  this  court  that  a  defendant 
may  plead  as  many  pleas  as  he  wishes,  and 
even  inconsistent  pleas.  Reed  v.  Reed,  9:t 
N.  C.  462,  aud  cases  there  cited.  And  de- 
fendants in  their  last  amended  answer  plead 
tbe  statute  of  limitations  of  10  years,  and  it 
was  held  liy  this  court  hi  FanbertMt  t.  Om- 
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mona,  100  N.  C.  316,  6  S.  E.  122,  that  thts 
was  sufficient  to  enable  the  court  to  consider 
the  case  on  the  statute  of  presumptions.  We 
■do  not  think  the  pleadings  In  Reed  v.  Reed 
or  Pemberton  v.  Simmons,  supra,  good  plead- 
ing, and  do  not  recommend  them  as  models. 
But  this  court  has  many  tidjes  sustained  rery 
Imperfect  and  defective  pleadings  where 
there  was  a  sufficient  statement  of  facts  to 
■constitute  a  cause  of  action,  and  where  it 
could  see  that  the  opposite  party  had  not 
been  misled  and  Injured  thereby.  But,  while 
the  answers  In  this  case  are  not  as  concise 
and  logical  as  they  might  be,  we  cannot  say 
that  they  do  not,  with  sufficient  clearness, 
state  the  defendants*  ground  of  defense.  So 
«nr  conclusion  Is  that  there  was  error  In  the 
judge's  charge  that  the  burden  waar  on  de- 
fendants to  prove  that  plainUff  was  not  the 
owner  of  the  coupons  sued  on.  We  also 
think  there  was  ecror  In  admitting  Bxblblt 
H  In  evidence  for  plaintiff.  And  we  are  also 
of  the  opinion  that  the  court  erred  In  In- 
atmctlng  the  Jury  tuat  the  statnte  of  pre- 
snmpthms  did  not  bar  the  plalntUCa  (daim. 
This  ts  a  question  of  law  and  fact,  and  Btaoold 
have  been  submitted  to  the  jary-  upon  the 
evidence  In  the  case,  with  proper  Instructions 
as  to  whether  the  platntUE  had  rebutted  the 
presnmptliHi  of  payment  There  ate  a 
Qumber  of  other  ^scqi^tltHis  which  will  prob- 
ably not  artn  on  anotber  trial,  and  we  have 
not  consldoed  them.  There  ta  eiTW,  and  the 
-def^danta  are  entitled  to  ft  new  trial,  and 
It  Is  80  ordered.  New  trlai.> 
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SHERBILL  T.  WBSXBBN  UNION  T£X.  CO. 
<Suprenie  Conrt  of  North  Ouwtlna.  April  ff, 

Aorioir  AOAnm  Tblboriph  Cohpant  —  FuLcaa 
TO  DaLitiB  Usssios— Dahaoks^IIbv- 

TAL  AHODISH^ 

1.  Where,  In  an  action  against  a  tele- 
graph company  for  failure  to  deljver  a  message, 
olaintiff  shows  that  defendant  recdved  it,  and 
lailed  to  deliver  it,  a  prima  fax^e  case  1b  made, 
and  the  burden  is  on  defendaot  to  show  excuse 
for  such  failure. 

2.  Plaintiff  having  madle  a  piHma  fade  case, 
the  qaestton  of  negllfirence  is  for  the  jurr.  and  an 
instmction  that<  "upon  all  the  evidence,  if  be- 
lieved, plaintiff  is  not  entitled  to  recover."  vio- 
lates  Code,  i  418,  forbidding  an  ezpresslim  of 
opinion  by  the  wvrt  upon  the-  weight  of  evi- 
dence. 

3.  An  instruction  that,  if  defendant  made 
proper  inquiries  as  to  the  whereabouts  of  the 
addressee,  from  persons  of  wide  acquaintance 
in  the  neighborhood,  and,  upon  information  so 
received,  aelivered  the  same  to  another  person 
of  the  same  name,  it  had  used  reasonable  dili- 
gence, was  error,  as  leaving  out  of  view  when 
and  after  how  mudi 'delay  :the  inquiries  were 
made. 

4.  Where  a  message  which,  on  Its  face, 
asked  for  an  answer,  was  given  to  a  telegraph 
company,  and  money  paid  for  spedal  dehvery, 
the  failure  of  the  reoelTiog  a^nt  to  wire  the 
Bending  oBtee  for  a  better  address,  when  be 
found  difficulty  in  delivering  the  message,  and 
to  notify  the  sender  Immediatiely  of  its  non- 
deHvery,  was  negll^nce; 


8.  A  telegrai^  company  canno^  by  con- 
tract, restrict  Its  liability  for  mistake  deSiy 
Intheddiveryof  ainessage;  '  ,  ■ 

6.  Where  a  telegraph  company  negligenUy 
fails  to  deliver  a  message,  the  nature  of  which 
appears  on  its  face,  lualntiff  can'  recover  for 
mental  angolah  caoMd  tfaemby. 

Appeal  from  sup^dr  court,  Iredell  county; 
Bryan,  Judge.  ■  .  . 

Action  by  H.  Z.  Sherrill  against  the  West- 
em  Union  Telegrapfi  Company  for  damages 
caused  by  the  nondelivery  of  a  messa^. 
From  a  Judgment  for  defendant,  plaintiff  ap^ 
peals:  Reversed. 

Hie  first  Instmctloa  gninted  at  the  Instance 
of  defendant,  and  to  which  plaintiff  excepted, 
was  as  foUows:  **If  the  Jary  believe  that  de- 
fendant, throngh  Its  operator  and  measettger 
boy,  made  pn^)^  Inquiries  as  to  the  where- 
abouts of  the  person  to  whom  the  message 
was  addressed,  from  people  of  wide  acqnalnt- 
ance  In  the  n^hborbood,  and,  npon  Infcama* 
tlon  so  dntred.  ddivered  It  to  anothw  per- 
son ot  the  samie  name,  who  recelred  It  wltu< 
out  notifying  dtfekUmt  that  K  was  not  In- 
toided  tor  Um,  then  the  defradant  had  used 
reasonable  dUlgenoe  ta  dcAtvering  said  mes- 
sage and  Is  guilty  of  no  negligence  for  which 
plidntlff  can  reoover." 

Burwell,  Walker  &  Oansler  and  L.  0.  Cald- 
well, for  appellant  Jones  &  Tlllett.  tor  ap- 
pellee. 

■  CLARK,  J.  The  platiitlff  having  shown 
the  delivery  of  the  message  to  the  defendant, 
with  the  charges  prepaid  (and  It  would  have 
been  the  same  If  the  defendant  had  accepted 
the  message  with  charges  to  be  collected), 
and  the  failure  to  deliver  the  message,  a 
prima  facie  case  was  made  out,  and  the  bur- 
den rested  on  the  defendant  to  show  matter 
to  excuse  Its  failure.  Thomp.  Electr.  |  274, 
and  cases  cited;  Barflett  v.  Telegraph  Co., 
16  Am.  Rep.  447;  Fearsall  t.  Tdegraph  Go.. 
(N.  T.  App.)  28  N.  B.  534.  ■ 

The  court  erred  In  granting  the  defendant's 
second'  prayer  for  Instruction,— that  "upon  all 
the  evidence,  If  believed,  the  p^lntltt  is  not 
entitled  to  recover,  and  the  Jury  should  an* 
swer  the  fourth  Issue,  'No.'"  The  court 
should  iostmct  the  Jury  that  a  given  state  of 
facts,  as  a  matter  of  law,  would  or  would 
not  be  negygeoce.  EJmry  v.  Railroad  Oo., 
108  N.  a  589,  14  S.  E.  352.  But,  when  the 
plaintiff  makes  out  a  prtma  facie  case,  then 
to  tnstnict  tike  Jury  that  the  erfdoice  rebata 
It  and  oraounss  It  U  to'lnvade  the  p1rov1n6e 
of  the  ivay,  and  Violates  chapter  462  of  the 
Acts  of  1798  (Oode^  I-  41S».  «hlcfa  fWblds  an 
expression  of  o^nlon  by  the  Judge  nqptw  ttie 
■weight  of  the  evidence; . 

The  tat  instruction  granted  at  the  Instance 
of  the  defendimt  was.  emmeoas;  becfmse  it 
left  out  of  conslderatloai  wten  and  after  bow 
much  delay  the  Inquiries  were  made..  The 
promptness  irith  which  th^  w»e  made  -was 
an  essential  element  in  an  iuatruction  as  to 
whether  .tbeve  wsa  Ttesonable  dfUgmce. 

The  ■thbrd.-insbi^itttan  given  at  the  instance 
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of  the  plaintiff  was  aroneotu.  After  show- 
Ins  the  contract  and  the  failure  to  ddlrer 
the  meaaage^  the  plaintiff  had  made  out  a 
prima  fade  case,  and  the  burden  was  on  the 
defendant  to  rebut  neglig^iM.  The  court 
properly  told  the  Jury  that  the  defendant  was 
not  a  guarantor  of  the  delivery,  and  that 
they  should  distinguish  between  the  plain- 
tUTs  grief  tor  the  death  of  the  child,  for 
which  the  defendant  was  in  no  wise  respon- 
sible, and  that  caused  by  his  being  deprived 
by  the  defendant's  negligence  of  the  con- 
solation of  seeing  his  child  before  its  death; 
bnt  It  again  erred  In  telling  the  jury  that 
there  was  no  evidence  to  support  the  second 
Issn^  and  directing  them  to  answer  it  "No." 

Aa  to  the  plaintiff's  prayers  for  Instruc- 
ttima,  the  message  on  Its  fftce  asked  for  an 
answer,  and  ukui^  was  paid  for  a  special 
delivery.  The  agmt  at  StatesTllle  violated 
the  rules  of  the  (wmpany  upon  his  own  evi- 
dence, in  not  wiring  back  to  the  sending  of- 
fice for  a  better  address,  when  he  found  dif- 
ficulty in  delivering  the  message,  and  In  not 
notifying  the  sender  immediately  of  the  non- 
dellTery  of  the  message.  For  these  and  oth- 
er reasons  appearing  In  the  erld^ce.  It  was 
error  to  refuse  the  fourth  and  aixtb  of  the 
plaintiff's  prayeni  for  instruction.  There 
were  other  errors  excepted  to  In  apt  time, 
but  it  is  nnnecessary  to  pass  on  them  in 
detail,  as  they  will  probably  not  occur  on 
another  .trial,  In  view  of  the  principles  above 
laid  down. 

The  right  of  the  plaintiff  to  maintain  this 
action  was  sustained  on  a  former  appeal. 
100  N.  C.  527,  14  S.  E.  94.  That  the  defend- 
ant cannot  by  contract  restrict  Its  liability 
was  held  in  Brown  r.  Telegraph  Ca,  111  N. 
C.  187, 16  8.  E.  179,  which  is' now  reaffirmed. 
The  plaintiff.  If  the  message  was  not  deliver- 
ed by  reason  of  defoidant's  n^lgence,  the 
nature  of  the  message  appearing  on  its  face, 
can  recover  damages  for  the  mraital  anguish 
cansed  thereby.  Young  v.  Telegraph  Co.,  107 
N.  C  370,  11  S.  B.  1044;  Thompson  v.  Tele- 
graph Co.,  107  N.  C.  449,  12  8.  E.  427.  The 
eoorta  (tf  all  our  alster  states  are  not  In  accord 
wUb  ns  on  thia  principle.  A  majority  of 
thoae  which  have  ao  Car  paaied  on  this  aues* 
tloD  sustain  tbia  view,  being  (In  addition  to 
tUa  Mate)  the  courts  of  Texas,  Indiana, .  Ken- 
tacky,  Xomesseeb  and  Alabama.  The  weight 
of  the  text  writers  la  to  the  same  effect 
Gray,  Common.  Td.  f  66;  4  Lawson,  Rights. 
Rem.  ft  Prac.  S  1970;  2  Thomp.  Neg.  p.  847, 
S  11;  Sedg.  Dam.  (Stb  Ed.)  f  8D4;  Suth. 
Dam.  (2d  Ed.)  S  97;  29  Am.  Law  Rev.  207. 
An  opposite  view  la  bedd  by  tiie  courts  of 
Qeoigla,  Mississippi.  Kansas,  and  Dakota. 
In  Om  United  States  circuit  conrts  opinions 
ban  been  deltrwed  oo  both  sides.  The  bet- 
tar  reason.  In  onr  opinion,  is  with  those 
which  agree  with  the  precedents  in  our  own 
comt;  for  otherwise,  ezc^t  where  the  negll- 
gmice  Is  as  to  messages  relating  to  peenniary 
matters,  thwe  would  be  no  llaUllty  fcur  any 
oe^ect  Iv  telegraph  companiea,  and  Uieas 


great  and  necessary  public  agoicles  would 
be  Irresponsible,  and  therefore  unreliable,  ss 
to  the  correctness  in  transmission  or  prompt- 
ness in  delivery  of  messages  of  whatever  Im- 
portance, If  not  relating  to  mere  money 
transactiona  No  man  could  depend  upon 
the  correctness  or  promptness  of  messages, 
as  to  which  the  law  enforces  no  responsibil- 
ity, when  they  must  pass  through  the  hands 
of  so  many  agents.  The  supreme  conrts  of 
Illinois  snd  Iowa,  though  no.  i>a8slng  directly 
on  the  {Mint,  iiave  Intimated  a  leaning  to  the 
view  held  by  this  court,  while  the  supreme 
court  of  Missouri  has  recently  adhered  to  the 
ruling  of  the  minority.  The  cases  have  been 
collected  in  the  notes  In  several  late  volumes 
of  the  American  State  Reports.  It  is  nnnec- 
essary to  cite  them  here,  or  to  say  more  than 
to  refer  to  and  approve  our  own  precedmts 
on  Oils  point   New  trlaL 


(US  N.  C  10U> 
STATE  T.  HATCH  et  al. 
(Supreme  Gonrt  of  MorOi  CaroHna.  April  % 
1895.) 

Omcsxs— NBOLKOr  at  Dutt— Bvinsircfc 

1.  Under  Code.  S  1090.  creating  the  willfnl 
omission,  neglect,  or  refusal  of  an  officer  to 
discharge  his  duty  a  misdemeanor,  corrupt  In- 
teat  need  not  be  shown. 

2.  The  fact  that  county  property  wu  sold 
b7  the  commissioners  at  a  grossly  laadeguate 
price,  for  less  than  could  have  been  obtained 
07  reasonable  effort,  and  without  opportuDitr 
for  competition,  is  evidence  of  omfasioo  or 
neglect,  within  Code,  S  1090. 

3.  Honesty  and  good  intent  are  not  a  full 
defense  if  there  is  wlllfui  carelessness  in  the 
discharge  of  offldal  dnty,  resulting  In  injnrr  to 
the  public. 

Appeal  from  supertw  court,  Ohatham  conn- 

ty;  Green,  Judge. 

Indictment  against  W.  H.  Hatch  and  oth- 
ers for  willful  neglect  in  discharge  of  official 
duty.  From  a  judgment  for  the  states  de> 
fendants  appeal.  Affirmed. 

H.  A.  Londw,  for  appellants.  Jaa.  C.  Mac- 
Rae  and  the  Attorney  Oeneral,  txx  the  Statft. 

OIiARE,  J.  The  cornerstone  of  our  sys- 
tem of  government  is  that  it  is  a  govern- 
ment "of  the  peoirta,  by  the  people,  and 
for  the  people."  It  follows  that  any  pnbllc 
o£Bcer  Is  a  public  servant,  responsible  to  the 
Borereign,— the  people.  The  reqponslblU^  ftt* 
tacbes  for  acts  of  omission  as  well  as  com- 
mission. For  such  malfeasances,  the  trial  for 
soma  officials  is  by  impeachment;  for  thoae 
of  lessw  degree,  by  indictment  and  trial  bT 
Jary.  Section  1090  tit  . the  Code  creates  two 
distinct  offenses.  One  is  the  willfnl  omis- 
sion, ne^ect  or  refusal  to  discharge  any  of 
the  duties  of  his  office.  This  la  a  misde- 
meanor punishable  by  fine  and  imprlsonmeat 
not  exceeding  two  years.  The  other  Is  the 
wltlful  and  corrupt  action  of  an  officer, 
whether  by  commission  or  omission,  cootrsty 
to  the  true  intmt  of  his  oath  of  office  Up- 
on conviction  tor  the  lattar  oOoiae^  termed 
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by  statute  "misbehavior  In  office,"  the  officer 
must,  by  the  sentence  of  the  court,  be  re- 
moved from  office,  besides  being  fined  and 
imprisoned  at  the  discretion  of  the  court 
State  T.  Pritchard,  107  N.  a  921. 12  S.  B.  50. 
The  flnt  offense  is  tor  nesllgace  or  other 
ml8C(Hidiict  In  offlclal  duties,  without  corrupt 
Intent,  and  Is  simple  malfeasance,  mtefea- 
sance^  or  nonfeasance.  The  secmd  is  such 
malfeassnce,  mlsfeasancei  or  nonfeasance 
with  a  corrupt  intent  In  tills  case  there  la 
no  proctf  of  comqpt  Intent*  but  the  chai^ 
is  that  the  defendants  wUlfolly  and  unlaw- 
fully neglected  and  omitted  to  discharge  the 
tmat  reiKMed  In  them,  by  Is^ing  for  the 
snm  of  twwty-one  dcdlam-a  price  grossly 
inadequate,  and  leas  than  could  1^  reason- 
able effort  have  been  obtained  In 'cash— 85,- 
000  shingles,  readily  w«th  seventy  doUars." 
Then  was  evidence  sufflclent  to  go  to  the 
Jury  to  prove  the  tiiarge.  The  shingles  had 
recently  cost  the  county  $87.50,  and  they 
were  sold  by  the  chairman  at  private  sale 
(together  with  some  lumber  of  bis  own)  at 
$31,  and  the  othw  defendant  had  assented  to 
his  action.  There  was  no  advertisemait.  and 
the  defendants  offered  no  evidence  that  th^ 
had  made  Inquiry  or  endeavored  to  get  a  bet- 
ter lurlcft  Hie  court  crarectly  refused  to 
charge  that,  unless  a  corrupt  intent  was 
shown,  the  Jury  must  acquit,  and  told  the 
Jury^  tt  the  defendants  willfully  and  ne^t- 
gently  omitted  or  refused  to  perform  their 
dul7,  or  negligently  and  willfully  abused 
their  discretion  In  r^rd  to  the  sale  of  the 
shingles,  as  charged  in  the  bill  of  Indict 
maat,  the  defendants  were  guilty.  To  the 
above  diarge,  and  nfusal  to  charge,  the  de- 
fendants excepted.  The  jiny  ftmnd  them 
guilty.  They  wwe  fined  one  penny  «ich, 
and  appealed. 

There  Is  no  exceptirai  to  the  Indictment  or 
the  admlsslbiUty  of  evidence.  The  judge 
ticAd  the  jury  that  the  defendants  had  the 
right  to  sell  at  private  sole.  The  conviction 
la  not  fcv  senile  at  private  sale,  nor  at  a 
low  price,  but  tor  wlllfol  n^Itgoice  In  not 
caring  for  the  county  properly,  by  selling  "at 
a  grossly  inadequate  prices  and  at  much  less 
than  by  reasmable  effort  could  have  been 
obtained."  The  comity  Is  entitled  to  be  pro- 
tected, not  only  against  dtebonesty  In  the 
sale  puUlc  inoperty,  but  against  want  of 
reasonatde  ettort  to  obtain  a  telr  price.  The 
gross  Inadequaey  In  the  price  obtained,  and 
the  sole  without  (vportiniity  giv^  tai  some 
was,  stther  1^  inquiry  or  advertlsemait,  for 
compelltlwi,  was  simply  evidence  offered  to 
show  n^Igence  In  the  dtachari^  of  this  du- 
ty,—to  obtain  a  tBir  price. 

The  Indictment  under  the  first  clause  of 
the  act,  which  te  but  an  affirmance  of  the 
common  law,  lies  against  officers  for  willful 
neglect  of  duty,  not  for  mere  errors  of  Judg- 
ment 2  Whart  Cr.  Law,  S  1568.  But  we 
think  that  the  chai^  is  sufficient  In  this  re- 
spect, and,  under  the  Instruction  ^ven  by 
the  court,  the  jvrj  must  have  concluded  that 


the  neglect  was  wlUfuL  In  State  v.  Haw- 
kins, 77  N.  C.  494,  it  Is  held  that  any  public 
officer  Is  liable  to  indictment  at  commcm  law 
for  any  willful  neglect  of  his  duties  or  any 
abuse  of  his  powers.  The  sale  of  the  shin- 
gles In  question  was  a  matter  intrusted  to 
the  defendants  as  public  officers.  They  did 
not  sell  them  cwruptly.  But  It  is  found  by 
the  jury  tiiat  th^  urgently  sold  them  at 
leas  than  (me-thlrd  tb^  cost  and  at  a  price 
grossly  Inadequate,  and  l€ss  than  oonld  with 
reasonable  effort  have  been  obtained  tor 
tbenL  Was  a  sale  made  by  them  without 
such  reasonable  effort  snd  thereby  devolving 
loss  on  the  connty,  a  willful  neglect  or  abuse 
of  the  powers  and  duties  Intrusted  to  them? 
It  would  seon  clear  that  It  was.  It  it  was 
not  then  It  could  hardly  be  possible  to  find 
an  instance  in  which  the  common  law  or  the 
first  part  of  section  1000  would  apply,  but 
public  officers  would  be  liable  for  no  malfea- 
sance excspt  iB  cases  in  which  a  corrupt  In- 
tent Is  allied  and  proved.  This  .cannot  be 
the  law.  Whether  such  conduct  Is  an  omls- 
.  slon  or  neglect  of  du^,  which  comes  within 
the  first  clause  of  section  1090  of  the  Code, 
or  Is  a  neglect  of  duty  at  common  law.  is  Im- 
materlaL  In  the  present  case,  honesty  and 
good  Intent  are  not  a  full  defense.  However 
honest  the  defmdants  may  be  (and  tbdr  hon- 
esty Is  not  called  In  question),  the  public 
have  a  right  to  be  protected  against  the 
wrongful  conduct  of  thdr  sonrants.  If  there 
Is  cardessness  amounting  to  a  willful  want 
of  care  In  the  discharge  of  tiielr  <^lal  du- 
ties, which  Injura  the  public.   No  errw. 


(US  N.  C.  M7) 

WII.SON  COTTON  MILLS  et  al.  v.  a  C. 
RANDLBMAN  COTTON  MILLS. 
(Snprane  Court  of  North  GarDlina.  April  8, 
1885.) 

JuDGitEST  OF  JnsnuB— Collateral  Attack  won 
Fbadi>— Attorkbt  Rbprbsehtiko 
BoTB  Parties. 

1.  Defendant  having  made  an  assignmeot 
for  the  beopfit  of  creditOTs.  plaintiff,  tiirough  its 
attorney,  who  was  also  acting  as  tmstee  under 
the  deed  of  aeaignment,  split  up  its  account 
against  the  insolvent  eorporatioD  so  as  to  bring 
it  within  the  jurisdiction  of  a  justice's  coiirt, 
and  obtained  judgments  thereon,  defendant 
making  no  defease  thereto  by  reason  of  repre- 
sentations made  to  it  by  such  trustee.  Held  that, 
in  its  answer  to  a  creditors'  bill  brought  by 
plaintiff,  defendant  could,  by  counterclaim,  im- 
peach such  judgment!  for  fraud,  and  demand 
that  they  be  vacated. 

2.  In  such  case,  defendant  need  not  set 
out  formally  the  facts  relied  upon  to  show  its 
right  to  equitable  relief,  if  such  right  can  be 
gathered  from  the  whole  answer, 

3.  Where  the  trustee  under  a  deed  of  assign- 
ment was  also  acting  as  attorney  for  a  credit- 
or thereunder,  a  judgment  against  the  maker 
in  favor  of  the  creditor,  rendered  on  motion  of 
sucli  attorney,  will  be  declared  a  fraud  in  law, 
though  there  was  no  fraudulent  intent. 

On  rehearing.  Dismissed. 
For  former  r^rt,  see  20  S.  B.  770. 
J.  N.  Wilson,  for  appdlants.   H.  Q.  Con- 
nor and  B.  F.  Long,  for  appeliea 
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ATBRT,  3.  It  to  contended  for  the  plaln- 
tiflCB  tlutt  wUle  tills  court  conectly  beld  that 
the  judgment  could  not  be  vacated  unless 
by  "a  direct  proceeding  to  set  It  aside  for 
fraud,"  and  that  courts  ot  equity  must  "re- 
fuse aid  In  cases  when  tbsHx  action  would  be 
tlutamount  to  appellate  Jurisdiction"  exer- 
cised In  the  oorrecttan  <tf  errors  of  law,  it 
erroneooaly  concluded  in  violation  of  that 
prin(dple  that  ther  should  not  be  permitted 
"to  hare  a  preference  aver  other  creditors." 
It  to  a  general  rule  that  equity  will.  In  the 
distribution  of  a  fund  among  credltora,  re- 
spect "priorttlra  theretofore  acquired."  Is 
the  cause  before  us  an  exception  to  that 
rule?  Is  It  ccmslstent  with  thto  doctrine  to 
leave  a  Judgmoit  that  constitutes  a  Hen  np> 
on  realty  unlmpeached,  and  yet  to  so  hiter- 
pret  the  maxim  that  he  who  seeks  equity 
must  .do  equity,  as  to  compel  the  holder  of 
sutih  inior  lien  to  take  ratably  of  the  fund 
arising  from  such  real^  with  those  who  had 
not  obtained  Judgment  prior  to  the  filing  of 
the  creditors'  blU?  We  think  It  Is  clear  that, 
If  the  Judgments  rendered  by  the  Justice  of 
the  peace  are  allowed  to  remain  unlmpeaclied, 
they  must  have  jtriority,  at  least,  in  the  dls- 
tributloD  of  the  fund  arising  from  the  sale 
of  the  real  estate  of  the  defendant  company. 
The  controversy  is  thwefore  narrowed  down 
to  the  single  point  whether  In  such  an  ac- 
tion as  that  before  us  the  defendant  could, 
by  way  of  counterclaim,  set  up  allegations 
snffldent  for  the  purpose,  and  directly  impeach 
for  fraud  the  judgments  which  are  the  fotm- 
datlon  of  plaintiff's  bill.  If  it  be  conceded 
that  the  Judgmraats  could  have  been  assailed 
for  Irregularity  only  by  way  of  defense  In 
the  Justice's  court,  why  cannot  the  superior 
court  entertain  a  bill  In  the  exerdae  of  Its 
equitable  Jurisdiction  to  set  them  aside  for 
fraud?  If  it  can,  to  it  not  In  consonance 
with  the  leading  purpose  In  establishing  the 
code  practice  to  treat  like  an  ori^nal  bill  a 
auCBcIent  statement  of  the  grounds  of  Im- 
peachment In  an  answer  founded  upon  them, 
and  brought  by  the  Ju^^ment  creditor  against 
the  judgment  debtor,  and  to  allow  the  lat- 
ter  to  set  up,  by  way  of  counterclfdm,  any 
matter  growing  out  of  the  same  transaction, 
and  upon  which  he  might  have  maintained 
an  Independent  action?  In  Dougherty  v. 
Sprinkle,  88  N.  C.  300,  Justice  Rumn,  In  a 
well-considered  opinion,  announced,  as  the 
mature  conclusion  of  the  court,  that,  "ac- 
cording to  all  authorities,  the  court  of  a  Jus- 
tice of  the  peace  Is  but  a  common-law  court, 
and  tliat  his  Jurisdiction  does  not  embrace 
causes  of  a  peculiarly  equitable  nature." 
That  doctrine  has  been  approved  In  many 
later  cases,  and  has  thus  received  abundant 
support  from  succeeding  courts,  If  the  very 
statement  of  it  did  not  carry  with  It  the  con- 
viction of  Its  soundness.  Patterson  v.  Gooch, 
108  N.  C.  506,  13  S.  E.  186;  Long  v.  Rankin, 
108  N.  C.  335,  12  8.  E.  987;  Farthing  v. 
Shields,  lOa  N.  O.  289,  10  S.  B.  998;  Bevlll 
r.  Cox,  107  M.  a  177,  12  S.  E.  02.   The  nu^ 


meroua  cases,  tlierefore.  In  whldh  it  has  been 
settled  that  a  Justtee's  Judgment  cannot  be 
assailed  or  impeached  for  IrregulariUea  which 
a  oDurt  of  common-law  Jnrtodletlon  bad  the 
power  to  ooirect,  except  by  the  trftunal  in 
which  It  waa  rendered,  have  no  bearing  iq>- 
<m  the  question  bi^ore  uib  Gannon  v.  Park- 
er, 81  N.  a  S22;  McKee  t.  Angel,  90  K.  a 
60;  UortoB  v.  R^py,  81  N.  a  Gil;  XUrdaey 
V.  Harris,  68  N.  a  92. 

li:  the  defendant  had  sought  to  set  aside 
the  Judgment  on  the  ground  tiiat  its  aasoat 
to  the  rendition  of  it  was  inocnzed  in  sndt 
a  way  as  to  render  it  voidable  for  band  in 
law,  it  wonid  hara  been  compelled  to  Invoike 
the  aid  of  a  court  of  equity  when  law  and 
equity  were  administered  in  dlfTerent  coorta. 
Now  that  both  are  admlntotwed  in  the  aame 
court,  and  oft«i  in  the  same  action,  If  the 
equity  to  sufficiently  alleged,  elthar  In  a  oom- 
plaint  or  way  of  coimtoclaim  In  an  an- 
swer to  a  cause  of  action  founded  upon  the 
Judgment,  the  party  seeking  the  relltf  may, 
upon  proof  of  the  aTermenti  relied  upon  to 
establish  the  ftaud,  demand  that  the  Judg- 
ment be  vacated.  If  the  defendant  company 
iiad  the  right  to  bring  an  indepoident  anlt  to 
impeach  the  Judgment,  It  might  have  Institat* 
ed  It  within  the  time  prescribed  In  section 
155,  snbsec.  9,  of  the  Code,  and  the  plaintiff 
could  not  forestall  the  assertion  ot  such 
right  by  first  commencing  the  suit  upon  the 
Judgment  As  was  intimated  by  Justice 
MacRae,  the  action  afforded  the  first  and  an 
early  opportunity  to  the  defendant  to  set  up 
Its  equity  In  its  answer  to  the  creditors'  blU. 
It  was  not  material  that  the  facts  relied  upon 
to  establish  the  right  to  equitable  relief 
should  have  been  f«a>mally  set  out  It  to 
sufficient  If  they  can  be  gathered  from  the 
whole  answer,  and  appear  to  have  been 
proven  before  and  found  as  facts  by  the  ref- 
eree. Geer  v.  Geer,  14  S.  B.  297,  The  court 
say  In  the  opinion:  "We  are  bound  by  the 
findings  of  fact  Hie  findings  of  fact  of  the 
referee  will  show  that  plaintiff's  attorney, 
who  was  at  that  time  a  trustee  in  the  deed 
of  assignment  had  access  to  the  books  at 
the  defendant  corporation,  to  compare  the  bc- 
cotmts  of  his  cllentSi  the  Wilson  Cotton  Mills, 
with  the  accounts  stated  in  defendant's 
books;  that  he  ai^t  up  said  accoimta  against 
defendant  a  large  part  of  which  tiad  been 
settied  by  acceptance;  that  he  represented 
that  by  so  doing,  and  reducing  the  same  to 
Judgments,  he  only  desired  to  reduce  tlie 
Wilson  Cotton  Mills'  dalms  to  Judgment  In 
order  to  put  them  on  an  equal  footing  with 
the  Indebtedness  doe  banks,  and  to  prevent 
their  running  out  of  date.  It  to  found  In 
secticmB  24  and  85  that  while  the  represen- 
tations made  to  Sharpe  were  not  made  with 
the  intent  that  they  should  be  communicated 
to  defendant's  president  Worth,  they  were 
so  communicated,  and  no  defense  was  made 
to  the  action  before  the  Justioe."  The  fur^ 
ther  facts  that  are  material  and  that  may 
be  gathered  from  the  admissions  and  the 
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flndhiKS  of  tbe  referee  mar  be  sommed  'tap 
as  follows:  On  December  10,  1890.  the  de- 
fendant company,  at  a  meeting  of  Its  stock* 
holders,  directed  Its  presldMit  to  execute  an 
assignment,  and  that  on  the  following  day, 
11th  of  December,  1880,  the  deed  was  pre- 
pared, naming  T.  C.  Worth  as  sole  trustee, 
but,  at  his  own  request,  the  name  of  S.  A. 
Woods rd,  plaintiff's  attorney,  was  Inserted 
as  cotrustee.  Woodard  thereupon  Immedi- 
ately accepted  the  trust.  In  order  that  he 
might  protect  his  client,  the  plaintiff  com- 
pany, and  conttnned  to  be  a  trustee  until  the 
21at  of  January,  1881,  two  days  before  this 
action  was  brought,  on  the  23d  of  January, 
1891.  Both  Worth  and  Woodard  were  ulti- 
mately appointed  by  the  court  receivers,  on 
the  5th  day  of  February,  1891,  and  gave 
bond  and  assumed  control  In  that  capacity. 
Meantime  the  trustee  Woodard  had  obtained, 
as  attonwy  for  the  plaintiff,  as  set  forth  in 
the  oplnStm,  about  86  Judgments,  by  splitting 
up  seven  accounts  (all  for  sums  in  vxcem  of 
¥200)  and  a  draft  for  ¥2,992.82.  and  had 
caused  all  of  tb»  judgmwts  to  be  dodtoted 
In  tbB  superior  court  of  Bandolph  county, 
either  on  December  22,  1890,  or  January  24, 
1891.  B.  O.  Sbarpe  was  the  duly-constltnted 
agent  of  T.  C.  Worth,  tnutee.  and  inosldent 
of  defendant  company,  and  as  such  tooK 
charge  of  the  books  and  supervision  ot  the 
buBlness  for  Worth.  These  tKcts  vUl  ap- 
pear  by  reference  to  findings  Noa.  18, 14,  15, 
16,  19,  and  21. 

The  rights  of  the  dafmdant  which  grow  out 
at  these  tranaacthHu  are  In  no  way  Impaired 
or  affected  by  the  fact  that  S.  A.  Woodard 
dqiarted  &om  Us  InstmctiMui  In  acc^tlng 
the  place  of  trostee,  or  in  any  -vns  exceeded 
hla  anthority  as  attorney  for  plaintiff.  Wh^ 
the  books  were  examined  and  the  accounts 
were  spilt  up  and  reduced  to  judgment,  he 
vras  stlU  cotmartee  of  Worth,  and  was  acting 
also  In  the  antagonistic  capacity  ct  att<vney 
test  the  plaintiff.  He  was  known  to  Worth, 
his  associate  In  the  trust,  to  be  an  attwney,  as 
sufficiently  appears  from  the  findings;  and 
when  Worth  rec^ved,  through  his  agent 
Shaipe,  the  assurance  that  Woodard's  purpose 
was  only  to  place  the  claims  of  his  client  on 
an  equal  footing  with  the  debts  due  banks, 
th^r  rdations  were  such  tiiat  Worth  was 
warranted  in  tmstlnK  to  him  as  an  attorney  to 
protect  the  Interests  represented  by  both. 
Woodard  was  one  the  trustees  at  tbe  time. 
In  possession  of  the  property,  and  accountable 
for  It  to  the  assignor  and  the  creditors,  and 
sustained  such  relati(tfis  to  the  defendant  com- 
pany as  entitled  its  president  to  expect  that, 
while  Ba<^  relations  ccmtlnaed,  he  would  re- 
train from  taking,  as  an  attorney  of  an  adros 
saiy  party,  any  Judgment  that  would  bind  Its 
property.  Tbough  an  attorney  acts  In  good 
fitlth  fw  both  plaintiff  and  defendant  In  any 
action  or  proceeding  in  the  courts.  It  Is  well 
settled  that  any  Judgment  entered  upon  his 
motion  against  either  party,  for  whom  he  ap- 
pears as  an  attorney,  and  In  favw  of  the  otb- 

v.2l8.E.na7— 28 


er  win  be  set  aside,  on  the  ground  that  it  is  a 
fraud  in  law.  Molyneux  v.  Huey.  81  N.  C. 
106;  Arrington  v.  Arrlngtm  (decided  at  this 
term)  21  S.  E.  181;  Moore  v.  Qldney.  75  N. 
C.  34.  However  innocently  or  honestly  Mr. 
Woodard  may  have  acted  In  his  sealous  ef- 
forts to  advance  the  Interests  of  his  oilglnal 
clients,  until  he  placed  himself  at  arm's 
length,  by  notice  that  he  had  ceased  to  act  as 
trustee.  Worth  was  excusable  for  being  mis- 
led by  his  representations  that  he  would  so 
manage  the  claims  of  the  plaintiff  as  to  leave 
the  assets  of  the  Insolvent  company  to  be  dis- 
tributed as  provided  In  the  deed  under  which 
both  were  acting  as  trustees.  Gooch  v.  Pee- 
bles. 106  N.  C.  411.  11  S.  E.  415.  Knowing 
his  associate  to  be  a  lawyer,  Worth  was  Jua- 
tified  In  confiding  more  Implicitly  In  any  as- 
surances as  to  the  legal  effect  of  his  pro- 
poaed  conduct  of  the  suits  before  the  Justice 
of  the  peace.  No  man  can  maintain  a  suit 
against  himself  even  in  his  fiduciary  capacity, 
and  It  was  upon  this  principle  that  the  law 
placed  the  claim  of  a  perstmal  representative 
against  the  decedent,  of  whose  estate  he  had 
charge,  on  an  equal  footing  with  a  Judgment 
for  demands  of  the  same  kind  held  by  other 
credlUvs.  Wbne  two  adversary  parties  to 
an  action  are  both  warranted  In  trusting  to 
an  attorn^  to  protect  their  Interests  tnTolTed 
in  the  controversy,  ss  occasion  msy  demand, 
a  Judgm^t  rendered  on  motion  of  such  attor- 
ney, though  he  may  have  no  actual  fraudu- 
lent Intent  (as  seons  to  be  conceded  In  this 
case),  is  deemed  fraudulent  In  law.  Arring- 
ton T.  Arrington,  supia.  We  think  that  the 
reason  upon  which  this  doctrine  la  founded 
requires  Its  application  to  a  case  where  an 
attorn^  is  counsel  for  a  pUdntlff  who  Is  su- 
ing the  attorney  as  a  trustee  or  those  he  repre- 
sents In  his  fiduciary  capadty,  and  seeking  to 
gain  an  advantage  over  both  the  trustgr  and 
cestnls  que  trostent  It  is  not  material  that 
Worth  was  sued  as  preddent  of  the  defend- 
ant company  when  he  was  acting  In  the  dual 
capacity  of  trustee  and  president  It  was 
equally  bis  duty  as  trustee  and  president,  as 
tav  as  possible,  to  see  that  the  purpose  of  the 
sssIgnOT,  the  d^endant  company,  as  expressed 
In  the  deed,  untirthat  was  set  aside  the 
court,  was  carried  into  ^ect  1^  preventing 
the  plaintiff  c<»npany  from  acquiring  a  lien 
that  would  give  It  priority.  Knowing  that 
the  other  trustee  had  accepted  a  trust  which 
Imposed  Uffoa  him  the  same  duty.  Worth  was 
warranted  In  relying  np<m  him  to  carry  out 
the  purpose  expressed  to  Sharpe,  and  com- 
municated subsequently  to  him. 

We  forbear,  because  it  la  needless  to  do 
BO,  to  enter  upon  fbe  discussion  of  the  other 
question  suggested  on  the  first  aismnent  of 
the  cause,— whether  an  assignment  by  a  cot- 
poration  wUch  provides  for  a  ratable  distri- 
bution of  the  proceeds  srislng  from  the  sale 
of  all  of  Its  property  should  not  be  upheld  as 
valid,  on  the  ground  that  it  ts  not  within  the 
spirit,  If  within  the  letter,  of  the  statute. 
Code,  f  685.   Whll^  therefor^  we  arrive  at 
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the  concltiston  uptm  a  different  inlnidpler  we 
think  that  It  was  correctly  held  that  the  as- 
sets should  be  ratably  distrlbated.  But  in 
order  to  allow  that,  the  court  below  should 
have  vacated  the  Justice's  Jui^ment  In  favor 
of  the  plalntUfs,  on  the  ground  that  facts 
snffldent  to  warrant  ancb  a  decree  were  al- 
I^red  and  proven  by  the  defendant  company. 
The  petition  Is  dismissed. 

aic  N.  C.  70S) 

WILCOX  V.  ABNOLD  et  si. 

(Supreme  Court  of  North  Carolina.    April  1^ 
1895.) 

KoTB  or  Harbibd  Wohah— Vauditt— Batifioa- 

TIOS  AFTER  WIDOWHOOD. 

1.  A  note  made  by  a  married  woman,  pur- 
porting neither  to  charge  her  separate  estate 
nor  to  be  for  her  benefit,  is  ioTalia. 

2.  The  bare  promise  of  a  widow  to  pay  a 
note  executed  by  her  during  coTertnre,  and  void, 
is  not  bimling. 

Appeal  from  superior  court,  Ashe  county; 
Alien,  Judfje. 

Actioa  by  J.  O.  Wilcox  against  Thomas 
Arnold  and  Nancy  Arnold.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Geo.  W.  Bower  and  R.  A.  Daughton,  for 
plaintiff. 

MONTGOMERY,  J.  The  defendant  Nancy 
Arnold,  while  she  was  the  wife  of  Joseph 
Tyre,  executed,  together  with  him,  the  note 
upon  which  suit  was  brought  before  a  justice 
of  the  peace,  and  which  constitutes  the  basis 
of  this  action.  It  purports  neither  to  charge 
her  seiiarate  estate,  uor  to  be  for  her  benefit; 
and,  if  it  had,  the  court  of  a  justice  of  the 
peace  would  have  had  no  jurisdiction  in  the 
matter.  Dougherty  v.  Sprinkle,  8S  N.  a  30a 
The  note,  as  an  executory  coutract,  had  no 
validity.  In  Farthing  v.  Shields,  106  N.  C. 
295,  10  S.  E.  998,  this  court  said  (JusOce 
Sh^herd  delivering  the  opinion):  "It  is  well 
settled  by  the  uniform  decisions  of  this  court 
that,  except  In  the  cases  mentioned  in  the 
Code,  §8  1S2S,  1831,  1832.  1836,  a  feme  covert 
is,  at  law.  Incapable  of  making  any  executory 
contract  whatever.  Accordingly,  It  has  been 
determined  that  the  Code,  §  1826,  requiring 
the  written  consent  of  the  husband  in  order 
to  aftcct  her  real  or  personal  estate,  did  not 
confer  upon  her  (even  when  such  written  con- 
sent was  given,  or  w^hen  the  liability  was  for 
her  personal  expenses,  etc.)  the  power  to 
make  a  legal  contract.  Its  object  was  to  re- 
quire the  written  consent  of  her  husband,  in 
order  to  charge,  in  equity,  her  statutory  sep- 
arate estate,  on  the  same  principle  which  re- 
quires the  consent  of  the  trustee  when  the 
separate  estate  is  created  by  deed  of  settle- 
ment. Pippin  V.  Wesson,  74  X.  C.  437; 
Flaum  V.  Wallace,  103  N.  C.  296,  9  S.  E.  507." 
The  cases  of  Vick  v.  Pope,  81  N.  C.  22,  aud 
Neville  V.  Pope,  95  N.  C.  340,  have  no  beai-ing 
on  this  case.  In  both  of  them  the  femes 
covert  made  no  defense  to  the  actions,  and 
allowed  judgment  to  go  against  them  by  de- 
fault They  became  bound  by  the  judgments. 


The  attaupt  of  Oie  plaSntlfl  to  bold  flie  de- 
fendant liable  on  a  new  promise  cannot  be 
BDcceBBfuL  His  toitlmooy  and  that  of  Ocod- 
man  on  this  point  was  not  sufficient  to  go  to 
the  Jury;  and.  If  the  promise  had  been  itroved. 
It  would  be  nudum  pactum,  for  the  reawm 
that  there  was  do  present  consideratitHi  tot 
the  promise,  and  the  consideration  of  the  note 
was  not  tixr  the  benefit  of  tier  sole  and  ae- 
rate estate.  Thet«  Is  no  «aTor  In  the  mlbig 
of  the  court  below,  and  tiie  judgment  Is 
affirmed. 


(lie  N.  c,  en) 

BLAIR  et  al.  v.  SHOWN  et  at 
(Supreme  Court  of  North  Carolina.  Ai»il  2, 
1895.) 

Fbauddlbnt  Convrtancb  — Surr  to  Set  Aside 
— SviDEycB— Declakatiozis  of  Absioh- 

OR— GOKSPIBACT. 

1.  In  an  action  by  creditors  to  set  aside  a 
deed  of  aBsignmeiit  made  to  secure  an  alleged 
indebtedness  to  the  assignee,  and  other  debts, 
the  evidence  showed  that  while  the  deed  was 
being  withheld  from  record  the  debtor  pur- 
chased, with  the  knowledge  of  the  assignee,  a 
large  quantity  of  goods  from  parties  with  whom 
he  had  not  previously  dealt;  that  during  the 
same  time  the  assignee  represented  to  a  mer- 
cantile agenfT  that  the  debtor  was  solvent,  and 
was  doing  a  large  business:  that  shortly  before 
the  assignment,  and  while  the  assignee  held  un- 
rt'corded  mortgages  on  the  debtor's  property  for 
$5,500,  both  the  debtM  and  the  assignee  reprt- 
sented  to  dealers  that  the  debtor  was  solvent 
and  prosiwrooB.  It  also  appeared  that  the  in- 
debtedness of  the  assignee  was  much  less  than 
alleged  in  the  deed,  and  that  a  large  quantity  of 
personal  property  had  been  convened  to  the 
debtor  as  exempt,  although  the  deed  etipolated 
that  the  assignee  was  to  paj  him  $500  in  lieu 
of  such  exemptions.  Brld  suffidcnt  evidence  of 
a  conspiracy  to  defraud  the  creditors  to  admit 
evidence  of  declarations  of  the  debtor  made  aft- 
er the  aasignmont. 

2.  Where  the  only  evidence  of  the  lost-  or 
destruction  of  a  telegram  was  the  statement  of 
the  operator  that  he  had  "searched  for  it.  but 
could  not  find  it";  that  some  of  the  original  tel- 
egrams "are  destroyed,  and  some  sent  to  head- 
quarters"; and  that  "no  search  has  been  made 
at  hendqiinrters"  for  this  one, — oral  evidence 
of  its  contents  was  properly  excluded. 

3.  A  charge  that  the  jury  shontd  find  a 
deed  of  assignment  fraudulent  and  void  if  any 
part  of  the  debts  preferred  in  such  deed  weiv 
fictitious,  and  the  fact  was  known  to  the  as- 
signor and  assignee,'  was  not  error. 

4.  It  was  error  to  charge  that,  if  the  jury 
should  find  thnt  the  deed  was  fraudulent  as  to 
one  creditor,  they  should  find  it  fraudulent  an4 
void  as  to  all. 

5.  A  charge  that,  if  the  jury  should  fiud 
that  the  as-signor  executed  the  deed  of  assi;;ii- 
ment  with  a  view  to  becoming  indebted,  they 
should  find  it  fraudulent  and  void,  was  error. 

6.  A  provision  in  the  deed  of  assignment 
that  the  assigaee  should  sell  the  property  cob- 
Toyed.  and  pny  the  assignor  $500  as  his  personal 
property  exemption,  was  not.  per  se,  evidenct 
of  a  fraudulent  intent  upon  the  part  of  the 
assignor,  but  should  be  considered  with  the  oth- 
er erideuce  relating  to  such  intent 

Appeal  from  superior  court,  Moore  county; 
Armfleld,  Judge. 

Action  by  Harvey  Blair  &  Co.  and  others 
against  I^.  T.  Brown  and  others.  From  a 
judgment  for  plaintiffs,  both  parties  appeal. 
On  plaintiffs'  appeal,  affli-med.  On  defend- 
ants' appeal,  reversed. 
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On  the  20tb  <tf  Norembv*  1890,  the  de- 
fendant L.  T.  Brown,  a  mercbant  residing 
In  Moore  county,  executed  a  paper  writing 
purporting  to  be  an  assignment  of  bis  goods, 
wares,  credits,  etc.,  to  the  defendant  S.  D. 
Jones  to  secure  the  payment  of  a  sum  of 
$3,500  to  the  said  S.  D.  Jones,  and  thea  all 
ontstanding  claims  against  the  assignor, 
naming  some  of  them.  The  debtor  reaerred 
to  himself  $500,  as  his  personal  pr<^ert7 
exemption,  and  provided  for  the  expenses 
of  executing  the  trust  before  any  of  the 
debta  should  be  paid.  This  action  is  in- 
stituted 1^  the  unpreferred  creditors  for 
the  recovery  of  Judgments  against  the  de- 
fendant Brown  for  their  debts  against  them, 
and  also  to  have  the  deed  declared  fraudu- 
lent and  Totd.  It  la  chained  that  the  as- 
signment was  executed  in  pnraoance  of  a 
conspiracy  between  the  aasignor  and  the 
assignee  to  hlndw,  delay,  and  defraud  the 
plaintiffs,  and  that  such  was  the  Intent  of 
the  assignor,  and  that  the  assignee  knew 
of  it  and  participated  In  it  at  the  time  of 
its  execution.  The  defendant  Brown  died 
after  the  action  commenced,  and  his  ad- 
ministrator, J.  Caviness,  has  been  made 
a  party  defendant.  The  answer  denies  the 
material  allegati<ni8  of  the  complaint,  ex- 
cept bis  Indebtedness  to  the  plaintlfrB.  The 
following  are  the  Issues  submitted  to  the 
Jury,  and  their  respcnses  thereto:  "(1)  Was 
the  deed  of  assignment  from  Brown  to  Jones, 
assignee,  executed  with  Intent  to  hinder,  de- 
feat, delay,  or  defraud  the  creditors  of  L. 
T.  Brown?  Ans.  Xes.  (2)  Is  the  defendant 
J.  £.  Cavtness,  adminlstratw  of  L  T.  Brown, 
Indebted  to  the  plaintiffs?  If  so.  In  what 
amount?  Answer.  Yes;  as  alleged  In  the 
admissions  filed."  The  court  thereupon  ren- 
dered Judgment  "declaring  the  deed  of  as- 
signment executed  by  L.  T.  Brown  to  S.  T>. 
Jones  fraudulent  and  void  «s  to  the  plain- 
tiff creditors  of  L.  T.  Brown,  and  that  said 
deed  be  set  aside  as  to  plaintiffs,  and  fur- 
ther adjudged  that  the  plaintiffs  recover  of 
J.  E.  Cavinesa,  administrate  of  L.  T.  Brown, 
the  sevaral  amounts  alleged  In  the  complaint 
as  due  to  the  creditors  th^eln  named,  ag- 
gregating the  sum  of  $5,331.49  and  interest, 
and  further  adjudged  that  the  plaintiffs  re- 
cover of  the  defendants  the  coqts  of  the  ac- 
tion, to  be  taxed  by  the  clerk  of  the  court 
His  honor  further  ordered  and  adjudged 
that  upon  the  admissions  in  the  pleadings, 
that  this  cause  be  referred  to  Frank  Mc< 
Nelll,  referae,  to  ascertain  and  report  to  the 
next  term  of  this  court  what  property  and 
effects  of  lb  T.  Brown,  deceased,  and  the 
value  thereof,  came  or  should  have  come 
Into  the  liands  of  S.  D.  Jones,  trustee,  by 
virtue  of  the  said  fraudulent  deed  of  as- 
signment and  said  referee  was  further  di- 
rected to  report  any  other  facts  which  he 
may  deem  essential  to  a  full  adjustment  of 
the  matters  In  controversy,  and  this  cause 
was  retained  for  further  orders  and  dlrec- 
tleni.  The  plaintiffs  exerted  to  bis  hoa- 


or'fl  refusal  to  render  Judgment  Against  the 
said  S.  D.  Jones,  trustee,  and  the  sureties  <» 
the  said  undertaking,  and  for  the  error  al- 
leged the  plaintiffs  appealed  to  the  supreme 
court"  From  the  Judgment  rendered  upon 
the  verdict  against  the  defendanta»  both 
parties  appealed  to  this  court 

Douglass  &  Spence  and  Shaw  &  Scales, 
for  plaintiffs.  Bla<^  &  Adams,  tor  defend- 
anta 

Defendants*  Appeal. 

MONTGOMERY,  J.  During  the  progress 
of  the  trial,  the  plaintiffs  introduced  evidence 
tending  to  show:  That  the  deed  of  assign- 
ment from  Brown  to  Jones  was  preferred 
and  executed  on  the  21st  day  of  November, 
1S90,  and  wlthhdd  from  record  till  the 
morning  of  the  27th  of  November,  1890,  and 
that  after  the  executl<m  of  said  deed,  and 
before  the  recwdlng  thereof,  the  assignor, 
&vwn,  executed  and  d^lvered  to  one  J.  M. 
Monger  the  following  power  of  attorney: 
"This  Is  tocertifythat  John  M.  Monger  isom* 
agent  to  contract  for  us  for  the  ptirchase  of 
goods,  collect  all  amounts  due  us,  and  gen- 
erally to  do  and  act  tor  us  in  as  full  a  man- 
ner as  if  we  gave  our  consent  to  »ch  Indi- 
vidual act  of  his.  Ia  T.  Brown.  November 
21,  1890."  That  said  Brown,  at  the  time  of 
the  execution  of  the  deed  of  assignment  and 
said  power  of  attorney,  had  on  hand  a  large 
asswtment  of  goods,  the  greater  part  of 
which  he  had  puridiased  within  the  80  days 
prior  to  the  assignment,  and  that  said  J.  M. 
Monger,  immediately  after  the  execution 
of  the  said  power  of  atttmiey,  went  South, 
and  In  a  section  in  which  the  said  Brown 
had  not  heretofore  purchased  goods,  and 
purchased  goods  for  the  said  Brown,  on 
credit  to  the  athount  of  $6,000,  and  that 
said  Jones,  assignee,  knew  of  tliese  transac- 
tions. There  was  also  evidence  introduced 
by  plaintiffs  tending  to  show  that  one  Ter- 
rell, agent  for  B.  G.  Dun's  Mercantile  Agen- 
cy, called  on  Jones,  assignee,  who  was  doing 
business  in  Sanford,  N.  C.  and  in  the  same 
town  in  which  the  said  Brown  was  doing 
business,  between  the  21st  and  27th  of  No- 
vember, 1890,  and  Informed  him  (Jones)  of 
his  agency,  and  that  he  was  se^ng  infor- 
mation of  the  standing,  etc.,  of  the  busi- 
ness men  of  Sanford,  for  his  firm,  and  that 
said  Jones  informed  him  that  the  said  Brown 
was.  In  his  opinion,  worth  about  $6,000; 
that  be  (Brown)  was  doing,  a  very  good, 
straightforward  business;  and  that  his  store 
was  one  of  the  largest  in  the  town.  Plain- 
tiffs also  introduced  evidence  t«idlng  to  show 
that  one  J.  S.  Harper,  traveling  salesman  of 
Harvey  Blair  &  Ca,  one  of  the  plaintiffs, 
during  the  month  of  October.  ISOO,  called  on 
the  defendant  Jones  for  Information  as  to 
the  financial  standing  of  the  said  Brown, 
and  in  response  thereto  J<Kies  Informed  said 
Harper  that  Brown  was  worth  about  $5,0(X), 
and  that  at  said  lime,  and  at  the  time  of 
the  InfcwmatioD  given  la^  Jonas  to  Terrell 
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aa  aforesaid,  bbM  Jones  held  mirecDrded 
mortgages  <m  all  the  real  and  personal  prop- 
erty <rf  said  Brown  to  secure  an  allied  In- 
debtedness of  f5,Q00.  The  defendant  Jonra 
testified  upM  crosB-examlnatlon  by  the 
plaintltb  that  a  ^ort  time  prior  to  Novem- 
ber,  1800,  he  (Jones)  had  di^Ktsed  of  all  of 
his  property  with  intmt  to  defraud  oneof  his 
creditors.  There  was  also  evidence  tending 
to  show  that  the  true  Indebtedness  from 
Brown  to  Jones  was  not  $5,600,  the  amount 
prefmred  In  the  said  deed  of  assignment, 
bnt  was  a  sum  much  less  than  that  amount. 
There  was  also  erldenoe  tending  to  show 
that  a  .  Blurt  time  before  the  ezecutlMi  of 
the  deed  of  asslgnmoit,  and  while  the  said 
Jones  held  the  unrecorded  mortgagee  on  all 
the  real  and  personal  property  of  the  said 
Brown,  said  Brown  reiffesented  to  Sweetzer. 
Pembroke  &  Oo.,  of  New  York,  that  he  waa 
worth  from  (6,000  to  $7,000  over  and  abore 
flU  exemptions  and  liabilities,  and  that  he 
purchased  goods  on  a  credit  upon  the  fftlth 
of  these  representations.  There  was  also 
evidence  tending  to  show  that  thoimh  the 
assignee^  Jones,  was  authorised  in  said  deed 
of  assignment  to  pay  Brown,  asdgnor,  9500 
in  mmey  in  lieu  of  his  pwsonal  property 
ezempttooSiUpon  an  execution  Issued  against 
said  Brown  after  the  uecotion  of  the  deed 
of  asslgnmoit,  said  Brown  demanded,  se- 
lected, and  had  allotted  to  him  his  personal 
property  exemptions  in  property,  to  a  large 
extent  not  coaveyed  in  the  deed  of  aaslgn- 
meoit.  The  plaintiffs  then  Insisted  that  there 
was  before  the  court  sufficient  evidence  aC 
a  combination  and  conspiracy  between  the 
assignor  and  assignee  to  defraud  the  oredlt- 
on  of  the  asslgnw  to  admit  the  declara- 
tions of  the  assignw  made  subsequent  to 
the  deed  of  asslgnm^it  His  honor  was  of 
that  opinion,  and  so  ruled.  Upon  this  the 
plaintiffs  introduced  as  a  witness  for  them- 
selves J.  M.  Brown,  who  testified  as  fol- 
lows: *'I  am  a  brother  of  L.  T.  Brown.  I 
had  a  talk  with  falm  at  my  house  after  the 
assignment,— the  next  spring  after  It  was 
made.  He  said  the  assignment  was  all  a 
damned  fraud,  and  that  he  would  not  come 
to  court,  because  It  would  ruin  him  and  in- 
jure Mr.  Jones.  He  told  me  this  a  dozen 
times."  To  all  of  whldi  the  d^endants  ex- 
cepted. The  plaintiffs  then  Introduced  as  a 
witness  one  N.  B.  HcBtide,  by  whom  they 
proposed  to  prove  a  conversation  that  he 
had  with  the  aarignor  after  the  execution 
of  the  deed  of  assignment.  The  defendants 
objected.  Objection  overruled.  Defendants 
excepted.  ^Is  witness  was  then  permitted 
to  testify  as  follows,  to  wit:  "I  had  a  con- 
veraadon  with  Brown,  assignor,  after  the 
nssignment:  It  waa  at  Greensborougb,  in 
April.  1892.  He  said  be  wanted  to  go  borne 
to  see  Jonm,  and  If  Jones  would  give  him 
his  house  and  lot  back  he  would  let  things 
go  on  as  they  were,  and  If  they  did  not  he 
would  go  on  tlie  stand  and  hurst  it  up,  for 
It  was  a  ftaud  from  bccinniiig  to-  end;  that 


he  was  due  J<nies  9S,000;  and  that  he  made 
the  assignment  to  pay  Uiat  debt.  He  said 
to  ISr.  Douglass  that  if  Jones  did  not  c«Nne 
to  tenns  he  was  gains  to  emplar  Koae  one 
to  burst  It  up.  BIT.  Douglass  tcdd  him  to 
stop,  when  he  began  to  talk,  for  he  was  em- 
plt^ed  cm  the  otiier  side."  To  this  the  de- 
fendants excepted.  Tbe  plaintlOs  then  in- 
troduced as  a  witness  one  M.  B.  Bnchanan, 
by  whan  th^  proposed  to  prove  similar 
declarations  of  Brown,  the  assignor,  after 
the  assignment  The  defendants  objected. 
ObJectloQ  overruled.  Defendants  excepted. 
The  witness  was  then  poinitted  to  testt^ 
as  f<^ws,  to  wit:  "I  beard  a  talk  between 
Brown  and  McDonald.  Brown  said  he  owed 
Jones  some  money,  bnt  not  so  much  aa  he 
claimed,  and.  If  he  did  not  give  him  baA  bis 
house  and  some  mcmey,  be  would  go  on  the 
stand  and  break  tlie  Infernal  fraud;  that  be 
was  strapped,  and  had  nothing.  This  was 
at  Greoisborougb,  in  the  spring  after  the 
aaslgnmoit.'' 

The  defmdants  excepted  to  the  mllng  at 
his  hcmor  on  the  sufficiency  of  the  testi- 
mony going  to  show  the  consplra^,  and  tbey 
also  objected  to  the  Introduction  of  the  dec- 
larations made  by  fba  assignor  af^  the 
execution  of  the  deed  ot  assignment  The 
court  did  not  sustain  the  exceptlcni.  and 
overruled  the  objections  to  the  testimony, 
and  In  so  doing  committed  no  error.  "In 
order  to  make  the  declarations  of  the  as- 
signor afto:  the  assignment  competent  evi- 
dence, It  must  be  shown  that  the  assignor 
and  the  assignee  are  c(»nbtned  In  a  commcm 
conspiracy  to  defraud  Uie  assignor's  credit- 
ors, and  this  common  purpose  must  be  estab- 
lished by  evidence  other  than  fb»  declara- 
tions thems^ves.'"  Bnrrlll,  Asslgnm.  |  382, 
and  the  cases  there  cited. 

The  defendants  Introduced  as  a  witness  J. 
O.  Bynum,  who  testified  that  on  the  27th  of 
November,  1890,  and  after  said  deed  of  as- 
signment had  been  executed,  to  wit  on  the 
night  of  the  same  day,  be  sent  a  telegram 
to  one  J.  M.  Monger,  The  defendants  then 
Introduced  <me  G.  B.  White,  who  testified 
as  follows,  to  wit:  "I  am  agent  of  the 
railroad,  and  telegraph  operator.  I  sent  a 
telegram  to  Monger.  It  has  been  destroyed 
or  burned.  I  have  searched  fbr  It  and  it 
cannot  be  found.  Some  are  sent  to  bead- 
quarters,  and  some  are  destroyed.  I  don't 
know  what  became  of  tills  one.  AU  com- 
mercial telegrams  are  sent  to  headquart«-s. 
No  search  has  been  made  at  headquarters." 
Upon  this  evidence  the  defendtote  offered  to 
prove  the  contents  of  said  telegram,  purport- 
ing to  contain  a  declaration  of  said  Brown, 
assignor,  made  to  said  Bynum  subsequent 
to  the  execution  of  the  said  deed  of  assign- 
ment, and  in  his  own  Interest  supporting 
said  deed.  The  said  J.  M.  Monger,  to  whom 
it  was  claimed  said  telegram  was  smt.  was 
present  In  attendance  upon  the  trial  of  this 
cause,  at  the  time  the  defendanto  offered  to 
prove  the  contents  of  said  tel^pmm  1^  said 
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White.'  baTin;  been  BUbpoeneed  ta  a  wit- 
ness by  both  plalntlfTs  and  d^endants,  and 
was  not  offered  by  tbe  defeMdante  to  provd 
the  receipt  or  contentB  of  aald  telegram. 
The  plaintiffs  objected.  Objeetton  sastaln- 
ed.  EMdence  excluded.  Sefoidaiits  ■  ex- 
cepted. HlB  htmor  committed  no  error  >  In 
refosbiff  to  let  the  witness  White  teettty  as 
to  tbe  contmts  of  the  alleged  tei^pram.  Be 
did  not  its  loss  or  destmctlon,  and 

wbat  be  Mild  abont  it  was  confnsed  and 
conflicting..  Secondary  erldesice  of  the  con- 
taits  of  telegnuns  Is  admisrtble  on  tbe  testi- 
mony of  the  dertc  of  the  telegraph  ebmpany 
that  tbe  ordinal  telegtams  have  been  de^ 
stnyed.  Steamship  Go.  t.  Otis,  100  M.  Y. 
446.  8  N.  B.  486;  Smith  .v.  Bfteton.  M  Md. 
188.  In  response  to  plaliitiffB*  inayer  tw 
InstmethMUk  his  honor,  among  other  things, 
chuged  the-  Jury  as  follows:  "CL)  If  tbe 
Jury  shall  And  that  the  deed  was  made  to 
Becnre  bona  fide  debts,  but  for  the  mere 
parpoee  of  girlng  ease  to  tbe  debtors.  It  Is 
fraudulent  and  void,  and  the  Jury  ehonld  so. 
find.  (2)  Tbat  if  the  Jury  should  bellere 
from  the  evidence  that  any  part  of  tbe  debto 
preferred  in  the  deed  of  assignment  were 
flctftious.  and  this  fact  was  known  to  the 
assignor.  Brown,  and  tbe  assignee,  Jones, 
then  the  deed  Is  frandnlent  and  void,  and 
the  Jniy  should  so  find.  (3)  If  the  Jury 
shonld  And  tliat  there  was  an  agreement 
between  said  Brown  and  Jones  that  they  or 
either  of  tbem  should  falsdy  represent  said 
Brown  to  be  solvent,  and  upon  this  repre- 
sentation purchase  goods  so  as  to  have  a 
sufficient  quantity  on  hand  losave  said  Jones 
lurmless  by  making  tbe  deed  <tf  assignment, 
and  upon  these  representations  the  said 
Brown  did  purchase  from  the  creoUtors  here* 
In,  tbva  the  deed  is  fraudulent  and  void,  and 
the  Jury  should  so  find."  The  defendants, 
In  apt  time,  excited  to  the  fioregolng  In- 
8tructi<ms  numbered  1,  2.  and  8,  and  his 
honor  proceeded  to  instruct  the  Jury  as  fol- 
lows, withont  objection  or  exception:  "(4) 
Every,  debtor  in  falling  i^rcomstances  has 
the  legal  right  to  make  an  assignment  of 
his  property  fbr  the  benefit  of  lils  creditors, 
and  has  tihe  legal  right  to  prefer  such  of  his 
eredit(m  aa  he  may  wish  to  pay,  to  the  ex- 
clusion of  tbe  others.  <5)  The  test  as  to 
whether  a  conveyance  Is  fraudulent  la  not 
wheth^  in  fact  It  hindera  or  delays  a  credit- 
or in  the  c<^ectlon  of  iiis  cialm,  but  whether 
or  not  it  was  made  with  Intent  so  to  hinder 
or  defraud  his  creditors.  If  there  be  no 
such  intent  In  tbe  mind  of  the  assignor  at 
the  time  the  ccmveyance  Is  executed,  it  mat- 
ters not  what  effect  the  execution  of  the 
conveyance  may  have.  (6)  Although  the 
Jury  abonld  believe  tbnt.the  asaignor,  Brown, 
made  false,  representations  .to  sujidry  par- 
ties In  tbe  fall  of  1890,  for  the  purpose  of 
obtaining  goods,  this  is  not  snfficient  to  viti- 
ate the  assignment,  and  should  not  be  con- 
sidered b)[  the  Jury,  except  as  a  circqmstaDce 
to  assist  tbe^a  In  discovertDg  the  assignoip's 


Intent  at  the  date  of  tlie  assignment  (T) 
Tbe  fraudulent  Intsit  must  have  existed  In 
the  as^gncnr's  mind  when  the  deed  was  exe- 
cuted and  ddlvered,  and  although  he  may 
have  prevleusly  bstended  to  assign  his  prop- 
erty to  defraud  his  creditors,  still.  If  the 
deed  was  iboaa,  fide,  and  no  sucb  Intent  ex- 
isted In  tbe  assignor's  mind  at  the  time  of 
Its  execution  and  delivery,  the  deed  would 
not  be  ftandnleDt,  and  the  plaintiffs  would 
not  be  entitled  to  recovery.  (S)  If  .the  Jury 
should  find  that  the  execntliHi  of  the  deed 
of  assignment  operated  to  the  ease,  comfort, 
OK  benefit  of  the  assignor,  Brown,  and  to  the 
injury  of  creditors,  tills  would  not  make 
the  deed  fraudulent  or  void,  oidess  made 
with  that  Intent  on  tbe  part  of  Brown  that 
it  shonld  BO  operate.  (9)  If  the  Jnry  should 
find '  that  the  assignor.  Brown,  oc  the  as-' 
slgnee,  Jones,  before  the  date  of  assignment, 
made  false  r^resentatlons  to  various  parties 
with  a  view  of  obtaining  goods  to  enable 
said  Brown  to  continue  his  boslness.  or  for 
any  other  legal  or  legitimate  purpose,  and  not 
tor  the  purpose  of  hindering,  delaying,  or  de- 
fraudingF'Creditws,  the  deed  of  astdgnment  Is 
not  for  that  reasw  void."  In  further  response 
to  the  platntlffB'  prayen  for  instructions, 
the  Judge  instructed  the  Jury  as  follows: 
"(10)  If  the  Jnry  shsll  find  that  said  deed  is 
fraudulent  as  to  one  creditor,  they  stionld 
find  that  the  deed  Is  franduloit  and  void 
as  to  all.  (11)  If  the  Jury  should  find  tbat 
L.  T.  Brown  executed  the  deed  with  the 
vtew  to  becoming  indebted,  said  deed  would 
be  frandul^t  and  void,  and  the  Jury  should 
BO  find.  (12)  If  the  evidence  Is  sufficlent-to 
produce  a  belief  in  tbe  minds  of  the  Jnry. 
and  tbe  Jury  should  believe  It,  and  are  satis- 
fled,  that  the  deed  of  assignment  was  execut- 
ed with  intent  to  defraud,  defeat^  delay,  or 
hinder  the  creditors  of  L.  T.  Brown,  then 
th^  ehonld  find  In  ftivor  of  the  plalntUts, 
and  answer  the  issue  'Yes.*  (13)  In  esses 
when  fraud  is  aU^ed,  the  jnry  are  to  con- 
sider circumstances  connected  therewith, 
and  to  give  each  its  proper  w^ght;  and  if, 
upon  the  whole  testimony,  the  Jury  believes 
that  the  deed  of  assignment  was  executed ' 
with  intent  to  defraud  any  one  of  bis  cred- 
itors, then  they  should  find  in  favor  ot  the 
plaintiffs,  and  answer  /Yes*  to  tbe  first  is- 
sue." In  the  fixagoing  instructions  num- 
bered) respectively,  10,  11.  12. .  and- 13,  the 
defendants  excepted  in  apt  tim& 

The  defendants  prayed  the  ftdlowlng  iiv- 
stmctlons:  "(1)  Although  tbe  jury  should 
believe  that  the  defendant  S.  D.  Jones  in- 
dorsed for  bis  assignor.  Brown,  or  loaned 
him  money,  and  said  Brown  promised  to 
save  him  from  loss  on  account  of  said  loan 
or  indorsement,  and  In  his  deed  of  .trust, 
and  in  fulflUnieat  ot  said  promise,  prefer- 
red said  Jones  for  the  amount  of  said  In- 
debteduesSi  this  transaction  would  not  make 
the  conveyance  fraudulent  per  se  (nor  la  it 
evldesice  of  fraud,  to  be  submitted  to  .the 
Jury)."  .  Qe  much  of  said  -pra^  as  ts  In- 


Digitized  by  Google 


488! 


SOUTHEASTERN  SEPOBTEK,  VoL  21. 


(N.  C. 


chtded  in  tbe  itarentbeses  was  excluded.  De- 
fendants excepted.  "(2)  If  the  Jory  believe 
that  the  deed  of  assIgnmeDt  was  drawn  No- 
vember 21,  1890,  retained  by  tbe  assignor, 
and  not  deUvwed  till  November  20,  1880, 
this,  pa  se,  is  no  evidence  of  fraud  on  the 
pAi  of  the  assignor,  Brown."  His  honor 
refused  to  so  Instmct  the  Jury,  bat  instruct- 
ed them  that  tliis  was  a  circumstance  which 
they  might  omsider  with  its  surroundings. 
To  this  the  dtfendants  excited.  **&)  The 
tact  that  the  assignor  did  not  include  all  of 
hia  property  in  tiie  deed  of  assignment  is 
not,  per  se,  evidence  of  ^ud."  His  honw 
refused  to  so  instruct  the  Jury,  but  directed 
them  to  considw  this  circumstance  with  its 
surroundings,  and  w^h  it  with  the  other 
evidence  in  the  case.  "(4)  The  fact  that 
the  deed  assignment  requires  the  assignee 
to  s^  the  prop^iy  conv^ed,  and  pay  the 
assignor  $600  as  his  personal  property  ex< 
emptlon,  does  not  rraid^  the  assignment 
fraudulent  or  void  upon  Ita  face  (nw  Is  it, 
per  se,  evldmce  of  a  tainduloit  intent  tipon 
the  part  of  tbe  asslgm^."  His  htmor  re- 
fused to  charge  the  clause  Inclosed  In  paren- 
theses, and  defendants  excepted.  His  honor 
then  proceeded  to  instruct  the  Jncy  tbat  tiiey 
might  contider  tbe  fact  tliat  the  assignor 
required  the  assignee  to  sell  the  property 
conveyed,  and  pay  him  (assignor)  fSOO,  his 
pers<mal  property  exemptions,  with  the  other 
evidence  in  the  case  bearing  thereon,  and 
give  it  such  weight  as  in  their  Judgment  it 
was  entitled,  bearing  upon  the  awBtlon  of 
the  franduleit  interest  ot  the  assignor  at 
tbe  time  he  executed  tbe  deed  of  assign- 
ment. "<6)  If  the  Jury  should  find  tbat 
some  of  the  debts  named  in  the  deed  of  as- 
slgnmmt  were  fe^ned  and  flctltions,  and 
tbe  others  good  and  valid,  it  Is  the  duty  ot 
the  Jury-  to  snstain  tbe  deed  as  to  the  valid 
debts  In  any  evmt."  Refused,  and  the  de- 
fendants excepted.  "(6)  The  law  presumes 
the  deed  of  assignmoit  valid.  The  burdoi 
of  showing  that  it  is  fraudulent  rests  upon 
the  platntlfte  (who  must  satlaty  tbe  Jury  by 
Btnnv,  dear,  and  cmivlncing  proofs  that  it 
is  frandnlent;  otherwise,  it  is  the  duty  of 
the  Jury  to  sustain  the  assignment  as  valid)/' 
The  <Hame-  inclosed  in  parentheses  was  re- 
fused and  the  following  was  given  Instead 
thereof:  "Who  must  satisfy  the  Jury,  fully, 
clearly,  and  completely,  that  it  is  fraudu- 
lent; otherwise,  It  is  the  dnty  of  tbe  Jury 
to  sustain  tbe  assignment  as  valid,"— and 
dtfendants  excepted. 

The  f<dlowlng  Issues  were  submitted  to  the 
Jury:  "(1)  Was  the  deed  of  assignment 
from  L.  T.  Brown  to  Jones,  assignee,  exe- 
cuted with  Intent  to  hinder,  defeat,  delay,  or 
defraud  the  creditors  of  L.  T.  Brown?  An- 
swer. Yes.  (2)  Is  the  defendant  J.  E.  Cavl- 
ness,  administrator  of  L.  T.  Brown,  indebt- 
ed to  the  plaintiffs?  If  so,  in  what  amount? 
Answer.  Yea;  as  all^M  In  the  admissions 
filed." 

Motion  for  *  new  trial.   Motion  denied. 


Judgmmt  AiHMOI  by  defoidsnts  to  the  an- 
preme  court 

There  is  nothing  In  defendants*  ezc^tioo 
to  No.  2  of  plaintiff's  prayer  for  instructions, 
whldi  was  given  by  tbe  court;  and,  while 
Nos.  1  and  S  might  have  been  fuller  on  tbe 
points  they  touched,  yet  there  is  do  error  In 
them,  when  taken  in  connection  with  tbe  rest 
of  the  Chaq;e. 

There  Is  oior  In  the  court's  having  given 
the  plaintifls*  iv^er  numbered  10.  Tbe  doc- 
trine laid  down  in  Stone  v.  Marshall,  7  Jones 
(N.  C.)  800,  was  oremiled  by  Morris  v.  Pear- 
son, 79  N.  G.  268.  Thtfe  is  error,  also,  In 
his  honor's  having  given  Na  11  of  idabitlflb* 
prayer  for  Instructions.  We  are  also  of  the 
opinion  that  No.  4  of  defendants*  prayer 
should  have  been  given,  with  the  explanation 
and  limitation  whtdi  f<dlowed  that  port  of  It 
which  bis  honor  did  give.  Mo.  6  should  also 
have  been  gtwn,  with  the  qnallflcatton  that 
Bwsh  would  not  be  the  law  If  there  was  a 
conspiracy  between  the  assignor  and  the  as- 
signee to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  asslgncv  at  the  time  of  the  exeen- 
tion  of  the  deed  of  assi^ment  lliere  Is 
error  In  tbe  particulars  set  out  in  ttiis  agiiiSon, 
and  the  defendants  must  have  a  new  tilaL 

Plahitltrs*  Appesl  in  Same  Case. 

Thore  Is  no  error  In  that  part  ot  the  Jnd^ 
ment  Crom  whidi  the  plalntlfb  appealed. 
"After  tbe  Institntion  of  the  action  the  plain- 
tiffs, on  OT  about  the  16tb  day  of  Febmaiy. 
1891,  apidled  to  Judge  Armfl^  then  Iioldlng 
the  courts  ct  the  Seventh  district,  st  chambera 
in  Rockingbam,  N.  a,  on  affidavits  filed,  for 
an  Injunction  and  appolntmoit  of  a  receiver 
therein,  and  upon  the  hearing  his  hmac  made 
the  following  order:  "It  Is  adjudged  tbat  tbe 
prayer  tot  an  injnnctlon  be  refused,  the  re- 
straining order  heretofore  granted  be  dis- 
solved, and'tlie  petitim  for  the  appotaitment 
ot  a  receiver  be  denied,  vpoa  the  defMdant 
S.  D.  Jones,  troBtee,  flllng  an  nndertaldiv  In 
tlie  sum  of  $5,000,  oonditioned  as  required  l^ 
law,  to  be  approved  by  tbe  court  R.  P. 
Armfteld,  Judge  SnperlOT  Court"  In  pursu- 
ance of  said  order  the  defendant  S.  D.  Jones, 
trustee,  then  and  there  executed,  delivered, 
and  filed  an  tmdertaking  as  follows:  "Where* 
as,  the  plainttfes  In  the  above-entiUed  action 
have  applied  toe  and  obtabied  ftom  the  court 
an  order  restralnbig  S.  D.  Jones,  anignee  of 
L.  T.  Brown,  from  further  dlqmsing  of  the 
goods,  wares,  and  merchandise  which  oame 
Into  his  hands  as  assignee,  and  from  othorwlM 
interterii^  with  the  assigned  estate,  and  have 
applied  to  the  court  fOT  tbe  appcdntment  of  a 
receiver  to  take  charge  of  the  asBigned  ptop- 
erty  of  tbe  said  L.  T.  Brown:  Now,  there- 
fore, we,  S.  D.  Jones,  D.  N.  Mclver,  J.  W. 
Scott,  and  J.  R.  Jones,  of  Moore  county,  no- 
dertake,  pnrstiant  to  the  statute  (clupter  04. 
Laws  of  188G),  that  the  said  8.  D.  Jones  shall 
pay  to  the  plalntlfRi  In  this  action  all  such 
amounts  as  may  be  recovered  and  adjudged 
against  film  upw  the  final  detamlnatkm  of 
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tbig  action,  not  tt>  exceed  $5,000.  8.  D.  Jones,' 
[Seal.]  D.  N.  Mclrer.  [Seal.]  Jna  W.  Scott 
[Seal]  J.  It.  Jones.  [Seal.]"  That,  among 
other  things  in  the  complaint,  the  plalnttSs 
allege  "that  the  plaintiffs  ai^ed  for  an  in- 
junction and  recelTer  in  tlria  cause,  npcai  the 
trustee,  S.  D.  Jones,  execntlnff  an  undertak- 
ing In  the  sum  of  $5,000,  ctndltloned  'to  pay 
anr  judgment  that  the  ptalntlffa  may  recover 
in  this  action,  which  said  undertaking  was 
duly  executed  by  S.  D.  Jonea^  tmatee,  with 
D.  N.  Hclver,  John  W.  Scott,  and  J.  B.  J(nea 
as  aureties  thereto.  That  said  S.  D.  Jonw 
accepted  the  aforesaid  trust,  and  has  colleeted 
a  large  mm  of  money  and  other  property 
from  tlie  asset!  of  his  assignor,  amounting  In 
all  to  tlie  value  of  oro-  95,00a"  Tha  defend- 
ant trustee  and  the  suretleB  to  said  undertak- 
ing, who  were  prefeired  creditors  in  said  deed 
of  assignment  and  defendants  In  this  action, 
admitted,  in  their  anawm  filed,  the  said  al- 
legations. One  of  the  plaintifCs^  prayers,  in 
their  complaint,  was  toe  judgment  against  L. 
T.  Brown  and  S.  D.  Jones,  trustee,  and  the 
snrdties  on  the  aforesaid  bond,  for  the  sum 
mentioned  therein.  At  December  term,  1884. 
this  cause  came  on  to  be  tried  before  his 
hfHior,  R.  F.  Armfleld,  judge,  and  a  jury,  upon 
the  following  Issues  submitted  to  tlie  Jury: 
(X)  "Was  the  deed  of  assignment  from  L. 
T.  Brown  to  Jones,  assignee,  exerated  by 
Brown  with  intoit  to  hinder,  defeat,  delay, 
or  defraud  tbe  creditors  of  Ll  T.  Brown?'* 
The  Jury  rMVonded  to  ssld  issue,  "Yes."  (2) 
"Is  the  defendant  Indebted  to  the  phdnUffB? 
If  so,  in  what  amount?"  To  which  the  jury 
reqpcKided,  "Yes;  as  alleged  In  admissions 
filed."  Which  admitted  Indebtedness  of  L.  T. 
Brown  to  the  creditors  amounted  to  the  sum 
of  fS,331.40  and  Interest.  That  upon  tiie  ver- 
dict of  the  jury,  the  allegations  In  the  com- 
plaint, and  tbe  admissions  thereof  by  the  de- 
fendants in  their  answers,  the  plaintiffs  asked 
Ux  judgment  against  said  Jooes  and  sureties 
upon  said  undertaking  In  the  sum  of  $6,000. 
Tbe  court  refused  to  give  Judgment  as  re- 
qoBsted,  to  which  the  plaintiffs  excepted.  The 
allegaticm  that  tbe  defendant  assignee,  Jones, 
had  recdved  of  tiie  assets  of  tbe  assignor. 
Brown,  more  in  vabie  than  the  amount  of 
the  assignee's  bondi  to  wit,  $5,000,  is  dented 
by  the  defendants  in  their  answer,  and  aa 
account  would  be  necessary  to  discover  tbe 
true  amount  ft>r  which  the  assignee  would  be 
\isMe.  But  as  a  new  trial  hhs  been  granted 
to  the  defendants  the  r^erence  cannot  be  pro- 
ceeded with,  and  tbe  plaintiffs*  appeal  Is  dis- 
missed. 


(43  S.  C.  448) 

LEAKB  y.  ANDKRSON  et  al. 
(Supreme  Court  of  South  Carolina.   April  2, 
1895.) 

pRAUni'LEN'T  CONTBTAXCB  —  £)TIDENCB  —  AsSION- 
HBNT  VOK  CRKDITOBS— SePAKATR  CoirVBTANCES 
— VBKBJLL  EBHOE  19  "C&Sn"— PRBSOMPTIOKB. 

1.  Where.  Id  an  actim  to  set  aside  a  traoft- 
fer  as  in  fiaud  of  creditors,  the  decree  Bostaining 


tUe  traiufer  .as  printed  in  the  case,  redtes 

uiat  the  eTidence  ooes  not  show  tbat  the  trans- 
feree had  any  "interest"  to  delay  or  hinder 
any  other  creditora.  it  will  be  presumed  that 
the  word  "interest."  dne  to  a  mieprint,  was 
used  for  "intent" 

2.  The  fact  that  a  debt  due  from  a  hus- 
band to  his  wife  was  barred  by  limitations  does 
not  render  it  insufficient  to  sustain  a  conveyance 
as  a^inst  his  creditors, 

3.  The  fact  that  a  mortgage  ia  dated  on 
Sunday  is  not  snffident,  in  an  action  to  set  it 
aside  as  in  fraud  of  creditors,  to  show  that  it 
was  antedated  for  some  fraudulent  puri)0se. 

4.  Iq  an  action  to  set  aside  certain  convey- 
ances and  confessed  jndKOients'as  being  intend- 
ed to  transfer  the  debtor's  property  to  tbe  fa- 
vored creditors,  to  the  exclusion  of  others,  in 
rioiation  of  the  assignment  law,  the  evidence 
showed  that  all  the  transactions  were  executed 
within  a  period  of  45  days;  that  one  mortgage 
was  executed  in  pursuance  of  an  agreement 
made  several  years  before;  that  another  was 
given  a  creditor  In  order  to  secure  an  extension 
of  time,  and  that  a  transfer  to  the  wife  of  the 
equity  of  redemption  was  made  to  satisfy  an 
honest  debt  of  long  standing;  that  certain  con- 
fessions of  judgments  were  made  to  save  costs 
on  bona  fide  claims;  and  that  sufficient  property 
to  satisfy  the  claim  of  the  creditcff  attacldag 
the  transactions  was  still  retained  by  the 
debtor.  Held,  thftt  each  conveyance  was  a  sepa- 
rate and  distinct  transaction,  and  they  should 
not  be  set  aidde. 

5.  Where  the  case  is  tried  to  the  court,  er- 
ror in  the  admission  of  evidence  Is  not  ground 
for  reversal,  when  the  dearly  competent  evi- 
dence sufficiently  sustftins  the  decree. 

6.  The  question  of  the  relevancy' of  evidence 
is  within  Lhe  dlacretion  of  the  trial  court, 

7.  The  fact  that  the  wife,  at  an  execntion 
sale  of  her  husband's  land,  notified  tbe  bid- 
ders of  tbe  fact  that  she  hem  a  deed  from  her 
husband  thereto,  does  not  render  a  aale  to  her 
fraudulent  as  against  creditors,  In  that  snch  no- 
tice chilled  the  biddings. 

8.  In  an  action  to  set  aride  conveyances 
and  confessed  judgments  as  In  fraud  of  cred- 
itors, aa  being  parts  of  one  transaction  en- 
tered into  to  avoid  the  assif^nment  laws,  all 
the  transactions  stand  or  fall  together;  and 
therefore  it  is  proper,  on  sustaining  the  trans- 
actions  with  r^ira  to  tiie  defendants  appearing 
in  the  action,  on  the  ground  that  all  the  traas- 
actiona  were  separate  and  distinct,  to  refuse  to 
vacate  a  confessed  judgment  in  favor  of  a  de- 
fendant failing  to  appear. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  T.  B.  Fraser,  Judge. 

Action  by  J.  W.  Leake  against  George -B. 
Anderson  and  othera  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

The  decree  of  the  lower  court  was  as  fol- 
lows: 

"This  cause  was  heard  by  me  at  the  term 
of  the  court  held  in  Sept«nber,  on  the 
pleadings,  the  testimony  taken  by  a  referee, 
and  on  oral  argument  of  counsel.  The  ac- 
tion has  hem  brought  by  the  plaintiff  for 
himsdf  and  such  other  creditors  of  Oewge 
B.  Andersmi  who  will  come  in  for  tbe  pmv 
pose  of  setting  aside  (1)  a.  mortgage  at  cer- 
tain real  estate  executed  abont  the  13th  day 
of  December,  IS&l,  to  secure  tbe  paymoit  of 
$1,200,  for  which  D.  B.  Andnson  was  sur^; 
(2)  two  mor^ges  to  Fridc  ft  Oa,  dated 
about  28th  December,  1881,  of  certain  real 
estate  therein  described,  to  secar«  tbe  pay- 
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mwt  of  ^,601  and  91,040,  respectlTe^;  ® 
a  deed  to  Mrs.  H.  H.  Anderson,  wife  of 
George  B.  AnderBon,  dated  December,  1881, 
for  the  real  estate  described  In  said  mort- 
gages; (4)  a  c<mfesdoD  of  Judgment  to  O.  P. 
Wood  and  Alice  O.  Ferabout  of  9200,  entered 
np  25tli  January,  1892;  (5)  a  purchase  made 
by  Mrs.  H.  M.  Anderson  at  a  sate  made  by 
the  aberief  In  Jannaiyj  1S9S,  of  Qeorge  B. 
Anderson's  Interest  In  the  LhnekQn  tract  of 
land,  the  same  being  a  portion  of  the  real  es- 
tate corered  by  the  said  mortgages  and  deed 
to  Mrs.  H.  M.  Andmoo.  The  plaintiff  stat- 
ed two  causes  of  action,  though  not  stated 
separately:  (1)  That  all  these  mortgages, 
the  deed,  the  confession  of  Judgment,  and 
the  sale  by  the  sheriff  are  TOld  for  actual 
fraud,  under  the  statute  of  Bllzabeth.  (2) 
That  tibey  all  constitute  a  sch^e  by  which 
certain  creditors  have  secured  inference, 
and,  taken  together,  constitute  an  assign- 
ment with  iweference.  In  Tlc^tton  of  our 
statutes  on  that  subject  Rev.  St  1893  (New) 
H  2146,  2147, 

'  "(1)  It  seems  clear  now,  In  the  light  of 
subsequent  developments,  that  at  the  time 
of  these  transactions,  whether  George  B.  An- 
derson knew  It  or  not,  be  was  lns<^Tent  I 
am  satisfied,  however,  that  all  of  these  cred- 
itors were  bona  fide;  ttiat  they  had  no  no- 
tice of  the  InsfdTency  of  Gerage  B.  Anderson, 
HOT  were  they  affected  with  such  notice; 
and  that  the  erldoice  does  not  show  tiiat  ei- 
ther of  them  had  any  interest  to  defeat  de- 
lay, w  hinder  any  othor  creditor  In  the  ef- 
forts to  seciwe  Ibelr  own  debts  which  re- 
sulted In  the  mortgages,  the  deed,  the  con- 
fession, and  purchase  at  sherilTs  sale  above 
referred  ta  I  therefore  hidd  that  none  of 
these  transactions  are  Toid  nnder  the  statute 
of  Elizabeth. 

"(2)  Bag  there  been  any  assignment  or  se- 
ries of  transactions  amounting  to  an  assign- 
ment, with  preference,  and  therefore  void 
under  our  statutes?  In  order  to  ctsitravjeiw 
the  provisions  of  these  sectltms,  there  must 
be  tither  an  assignment  or  a  series  of  trans- 
acti<ms  conveying  substantial^  the  whcde  es- 
tate <a  the  Insolvent  debtts-.  and  intended  to 
<verate  as  awA,  It  appears  from  the  testi- 
mony, a  large  part  at  which  has  been  drawn 
by  the  ^intlff  from  the  defendants  and  their 
counsd.  there  was,  as  estlnuited  t^em  at 
the  date  of  these  transacticms,  some  ¥1,800 
worth  of  property  not  Included  by  the  debtor 
In  any  of  these  transfers.  No  rule  has  been 
suf^ested  by  the  act  or  by  the  courts  as  to 
what  In  these  cases,  constitutes  snbstantlat 
ly  the  whole  estate  The  only  paper  which, 
standing  by  itself,  could  be  called  an  assign- 
ment Is  the  deed  to  Mrs.  Anderson;  and  all 
the  f)theTB  are  Independent  transactlom  be- 
twem  creditors  and  their  debtw,  In  which 
each  creditor  undertook  to  secure  as  best  he 
could,  and  In  good  faith,  bis  own  claims, 
without  any  reference  to  others.  Let  us  as- 
snme  that  this  deed  to  Mrs.  Anderson  was 
such  a  cransfw  of  the  wb<de  estate  as  would 


amount  to  an  assignment  These  mortgages 
and  tho  confesslcHi  of  Judgment  were  made 
within  idnety  days  before  the  exeeutbm  of 
the  deed  to  Mrs.  Anderson,  but  in  order  to 
make  them  void,  the  m<nrtgagees  and  the 
Judgment  crediton  must  In  the  langnage  of 
section  2147,  'have  had  reasonatde  canw  to 
believe*  George  B.  Anderson  to  have  beeu  at 
tiie  time  insolvent  ai^  that  they  weace  made 
in  firand  of  the  provlsloas  of  the  assignment 
law.  Parties  may  be  affected  with  notice  on 
account  of  knowledge  which  bad  at  the  time 
ot  the  transacthm  come  in  fact  to  thetr 
agents  or  attorneys,  but  they  cannot  be  af- 
fected with  notice  simply  because,  in  some 
other  capacity,  their  agents  were  in  such  n 
po^titm  that  th^r  principal  would  have  been 
bound  even  If  they  had  failed  to  take  notice 
of  what  they  ought  to  have  known,  and  in 
fact  they  did  not  know.  A  bank  may  be 
affected  with  notloev  even  it  its  officers  do 
not  know  what  Is  on  their  books;  bat  I  fait 
to  see  how  any  outside  poson  for  whom  a 
director  may  be  an  agent  or  attorney  can  be 
bound.  In  any  event  unless  In  fact  such 
agfflt  or  attorn^  had  actual  notice  of  the 
fiacts.  I  think,  thertfore,  that  ncme  of  these 
creditors  either  had  notice,  or  were  affected 
witii  notice  of  the  Inscdveucy  of  George  B. 
Anderscm,  and  that  these  mortgages  and  the 
Judgment  woe  not  In  fraud  of  ttie  inovi- 
slons  of  the  assignment  law.  When  parties 
have  a  claim  to  proper^  offered  for  sale  by 
a  pubUe  offleer,  dther  at  an  esecutf  on  sale 
or  Judicial  sale,  it  Is  usual  to  give  pnUfc  no- 
tice of  such  claims  at  the  Bal&  My  ovn 
Judgment  is.  It  Is  a  ivoper  and  fair  piactioe, 
and  tends  to  prevmt  the  unwary  from  being 
Atrapped  Into  a  purchase  In  which  there  Is 
at  least  a  disputed  titie,  to  their  great  loss, 
l^uties  having  conflicting  claims,  especially 
those  who  bring  on  the  side,  ought  to  be  aUe 
to  protect  tbemsdves.  My  conclusion,  tiiere- 
fore,  Is  that  tiie  tzwisaetlons  herdn  im- 
peached are  not  void  eltiicr  under  the  assign- 
ment law,  or  for  fraud,  nnder  the  statute  of 
Elisabeth.  It  is  therefore  ordered  and  ad- 
Jud^ced  that  tiie  complaint  be,  and  the  same 
Is  hereby,  dismissed." 

N.  B.  Dial,  for  appellant  Ferguson  & 
FeatherstMie  and  B.  A.'  Mwgaa,  for  te- 
spondwts. 

McIYEB,  O.  J.  The  plaintiff  brings  this 
actlfm,  tar  htanself  aa  well  as  all  the  other 
creditors  of  the  ddSendant  Qeorge  B.  Ander- 
son who  will  come  in  and  contribute  to  the 
e^enses  of  the  action,  for  the  purpose  of 
having  certahi  transactions  iKtween  the  said 
George  B.  Anderaon  and  othors  ot  his  cred- 
itors set  aside.  These  transactions  are  (1> 
a  mortgage  to  the  defendant  D.  B.  Anda<- 
son  on  certain  real  estate,  bearing  date  the 
13th  of  Deconber,  1891,  to  secure  the  pay- 
ment of  a  note  for  ¥1,200  given  by  Genge 
B.  AnderaoD  to  one  Gl«m,  with  said  D.  B. 
Anderstm  as  surety;  ^  two  mortgages  en 
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certain  real  estate,  bearing  date  the  24th 
December,  1891,  givoi  tj  said  George  B. 
Anderson  to  the  defendant  the  Frlclc  Com- 
pany, the  one  to  secure  the  payment  of 
$1,5C1,  and  the  other  to  secure  the  payment 
of  $1,940;  (S)  a  deed  to  Mrs.  H.  M.  Ander- 
aau,  the  wife  of  said  Geoi^e  B.  Anderson, 
bearing  date  the  26th  of  Decnnber,  1891,  for 
the  real  estate  described  in  the  abOTe-men- 
tloned  mortgages;  (4)  a  confession  of  judg- 
ment to  the  said  O.  P.  Wood,  whose  ex- 
ecutors are  parties  hereto,  entered  29tb  of 
Jannary,  1892,  for  about  the  sum  of  $200;  (S) 
a  c(«ife88loD  of  judgment  to  the  defendant 
Alice  O.  Fei^son,  entered  29th  of  January, 
1882,  for  about  the  sum  of  (1,000;  (6)  a 
purchase  made  by  Mrs.  H.  M.  Anderson  of 
the  Interest  of  the  said  George  B.  Anderson 
tn  the  Llm^la  tract  of  land  when  the 
same  was  offered  for  sale  by  the  sheriff  un- 
der executions  against  said  George  B.  And^- 
son,  which  tract  of  land  was  covered  by 
some  of  the  mortgages  above  referred  to,  as 
well  as  by  tbe  above-mentioned  deed  to  Mrs. 
Anderson.  These  transactions  are  assailed 
as  void  for  actual  fraud,  under  the  statute 
of  Bllzabeth,  as  well  as  upon  the  ground 
that  these  transactions,  taken  together, 
amount  to  an  assignment  with  preferences. 
In  violation  of  tbe  aastgnment  law.  The  tes- 
timony, as  taken  by  the  referee  and  reported 
to  the  circuit  court,  Is  fully  set  out  In  the 
caae,  and  will  be  ref^red  to  as  occasion 
may  require.  Uiwq  this  testimony  and  the 
argument  of  counsel,  the  case  was  heard 
by  his  honor.  Judge  Fraser,  who  rendered 
his  decree  (whieh  should  be  Incorporated  in 
the  report  of  the  case),  holding  that  the 
transactions  Impeached  by  this  action  are 
not  void,  either  under  the  assignment  law, 
or  (for  fraud)  under  the  statute  of  Eliza- 
beth, and  he  therefore  rendered  Judgment 
dismissing  the  complaint.  From  tills  judg- 
ment plaintiff  appeals,  upon  the  numerous 
grounds  set  out  In  the  record;  but-they  need 
not  be  specifically  stated  here,  as  the  counsel 
for  appellant.  In  his  argument  here,  has 
classified  them  as  presenting  the  following 
questions:  "(1)  Was  the  defendant  George 
B.  Andenon  Insolvent  at  the  dates  of  the 
execution  of  the  papers  sought  to  be  set 
aside?  (2)  Did  the  papers  cover  his  entire 
property  or  virtually  all  of  It?  (3)  Did  he 
intend  to  give  these  favored  creditors  an  un- 
due preference  over  his  other  creditors?  (4) 
The  Intuition  of  hia  creditors  In  accepting 
these  papers.  (5)  Was  the  property  transfer- 
red or  Incumbered  to  the  other  creditors' 
detriment?"  Now,  while,  in  justice  to  coun- 
sel for  appellant,  we  have  thus  stated  the 
questions  which  he  supposes  are  presented 
by  this  appeal,  we  are  not  prepared  to  admit 
that  all  sucb  questions  fairly  arise  upon 
this  record,  nor— what  Is  more  Important— 
that  they  are  all  material  to  the  Inquiry 
whether  there  is  any  error  In  the  judgment 
appealed  from.  We  shall  therefore  consider 
the  case  In  the  light  In  which  It  presents  Itself 


to  our  eyes,  without  following,  In  thefr  or- 
der, tiie  questions  proposed.  It  seems  to  us 
that  two  general  questions  are  presented  by 
this  appeal:  (!)■  Whether  tbe  transactions 
sought  to  be  Impeached  are  void  under  the 
statute  of  Elizabeth.  ^)  If  not,  whether 
they  are  void  under  the  assignment  law. 

The  first  question  involves  the  inquit7 
whether  there  was  an  intent  to  hinder,  de- 
lay, or  defeat  the  claims  of  the  other  cred- 
itors of  George  B.  Anderson.  This  Is  a  ques- 
tion of  fact,  and  has  been  solved,  by  tbe 
finding  of  the  circuit  judge,  adversely  to  the 
c(mtention  of  the  appellant;  ahd  under  the 
weil-setUed  rule  this  finding  of  fact  will  be 
accepted  by  this  court,  unless  It  is  without 
any  evidence  to  sustain  It,  or  Is  contrary  to 
the  manifest  weight  of  the  evidence.  The 
circuit  judge  thus  expresses  himself  upon 
this  point:  *Tt  seems  clear  now.  In  the 
light  of  subsequent  develbpments,  that  at  tbe 
time  of  these  transactions,  whether  George 
B.  Anderson  knew  it  or  not,  he  was  insol- 
vent. I  am  satisfied,  however,  that  all  of 
these  creditors  were  bona  fide;  that  they 
had  no  notice  of  the  Insc^vency  of  George  B. 
Anderson,  nor  were  they  affected  with  such 
notice;  and  that  the  evidence  doee  not  show 
that  either  of  them  had  any  intent  to  de- 
feat, delay,  or  hinder  ahy  other  creditors  In 
the  efforts  to  secure  their  own  debts  which 
resulted  In  the  mortgages,  tbe  deed,  the  con- 
fession, and  purchase  at  sheriff's  sale  above 
referred  to.  I  therefore  "hold  that  none  of 
these  transactions  are  void  under  the  statute 
of  BllMbeth."  It  is  true  that  In  the  circuit 
decree,  as  printed  In  the  cdse,  the  word  "In- 
tent," which  we  have  underscored  in  the 
foregoing  quotation.  Is  printed  "Interest," 
and  one  of  the  grounds  of  appeal  Is  based 
upon  the  assumption  that  the  word  used  was 
"lutereet,"  and  not  •Mntent";  but  we  must 
suppose  that  this  was  a  misprint,  for,  while 
It  Is  manifest  that  the  word  "Intent"  was 
appropi-iate  to  the  thougbt  expressed  In  the 
passage  quoted,  the  word  "Interest"  would 
be  entlr^y  Inapplicable  to  the  idea,  clearly 
intended  to  be  conveyed.  The  statute  of 
Elizabeth  does  not  declare  6.  transaction 
void  where  it  was  to  the  Interest  of  the 
parties  entering  Into  it  to  avoid  it  but  the 
declaration  Is  that  a  transaction  entered 
Into  with  an  Intent  to  hinder,  delay,  or  de- 
feat other  creditors  shall  be  void.  Besides, 
the  question  does  not  turn  upon  tbe  inquiry 
whether  it  was  to  the  Interest  of  the  par- 
ties to  hinder,  delay,  or  defeat  other  cred- 
itors, but  It  does  turn  upon  the  Inquiry 
whether  tbe  transaction  sought  to  be  im- 
peached was  entered  Into  with  an  Intent 
to  binder,  delay,  or  defeat  other  creditors. 
Indeed,  we  suppose  It  is  always  to  the  inter- 
est of  one  among  several  creditors  of  an 
Insolvent  debtor  to  obtain,  by  any  lawful 
means,  a  priority  over  these  competing  cred- 
itors; and  whether  the  means  be  resorts  to 
are  lawful  depends,  not  upon  the  question 
whether  It  U  his  interest  to  obtain  priority. 
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but  upw  the  queatioa  as  to  his  Intent  in  re- 
sorting to  such  means.  So  that  we  do  not 
see  that  It  makes  any  real  difference,  so  far 
as  the  result  Is  concerned,  whetlier  the  word 
"interest"  or  the  word  "Intent"  was  actoally 
used,  though  we  teei  no  hesitation  In  as- 
suming, in  Justice  to  the  circuit  Judge,  that 
there  is  a  misprint  It  this  toding  of  fact 
can  be  snstained,  then  it  is  dear  that  there 
was  no  wror  in  ht^ding  that  th«e  transac- 
tions are  not  impeachable  under  the  statute 
ot  Bllzabetb.  Without  undertaking  to  go 
Into  any  detailed  euuninatlon  of  the  testi- 
mony, It  Is  BUfiOclent  for  us  to  say  tliat  we 
tMnk  thettudlngotf^tbythedrcult  Judge  Is 
sustained  by  the  evidence.  In  the  first  place, 
while,  aa  the  event  proved,  George  B.  Ander- 
son waa  Insolrent  at  tlie  time,  yet  there  Is 
much  in  the  testimony  tending  to  show  that 
neither  George  B.  Anderson  nor  any  of  his 
creditors  bdtered  at  the  time  that  he  was 
insolvent  George  B.  Anderson  himself  tes- 
tifies that  he  did  not  then  think  that  he  was 
insolvCTt;  and  his  whole  cwdnct  shows 
that  be  was  honestly  of  that  opfniMi,  tor 
otherwise  he  would  not  lisve  been  making 
such  BtrennouB  exerttons  to  get  time  x)n  his 
debts,  and  thereby  be  enabled  "to  pull 
through,"  as  he  e^ressed  It  Evm  the  in- 
telligent counsel  for  appelant  sealous  in  the 
protection  of  bis  cUoit's  rights,  frankly  says 
in  his  testimony  that  be  could  not  s^  that 
he  then  regarded  Anderson  as  insolvent  To 
the  same  effect  is  the  testimony  at  other  in- 
t^igent  counsd,  actively  mgaged  In  seowv 
ing  the  cUUmfl  of -other  creditors  wbcm  they 
reiH«sented.  The  {National  Bank  of  Laurena 
semns  to  have  discounted  at  leaat  viz  notes, 
aggr^tUig  In  amonut  the  sum  of  ^,7S5, 
of  Anderson  ft  Boyd,-^e  latter  of  whraa 
soon  afterwards  made  an  asalgnm ait,— be- 
tween the  20th  ct  Noveml>er,  IS&l,  and  the 
28tb  of  December,  1891;  and  banking  In- 
stltntlima  are  apt  to  be  well  Informed  aa  to 
tin  financial  condition  of  their  customera 
There  is  certainly  a  great  lack  of  testimony 
tmdlng  to  show  that  George  B.  Anderson 
was  actuated  by  any  fraudulent  intention 
ia  entering  Into  any  of  tbe  transactl«iB  here 
assailed.  Indeed,  as  was  suggested  by  one 
of  the  counsel  for  req^ondents,  tbe  fact  that 
he  postponed  his  own  wife,  who  held  a  valid 
claim  against  blm,  tbe  bona  fides  of  which 
is  not  assailed  by  any  testitnonyt  is  a  strong 
^rcufflstance  to  negative  any  fraudulrat  in- 
tent on  his  part;  for  the  fact  that  a  part  or 
the  whole  of  this  debt  was  subject  to  the  bai; 
of  the  statute  of  limitations  is  not  sufficient 
to  show  that  the  debt  was  not  bima  fide, 
especially  when  it  was  due  by  a.  husband, 
possessed  of  large  property,  to  his  own 
wife.  As  to  the  other  creditors,  so  far  as  we 
can  discover,  tbwe  Is  but  little  If  any  testi- 
mony even  tttidlng  to  show  any  participa- 
tion on  their  part  In  any  fraudulent  intent 
to  defeat  or  hinder  other  creditors.  Take 
the  case  of  the  defendant  Dr.  Anderson,  for 
example  We  are  unable  to  discover  any 


shadow  of  testimony  even  trading  to  Im- 
plicate taim  In  any  fraudulent  Intent  The 
mortgage  given  blm  was  manifestly  a  mere 
substitute  for  a  previous  mortgage,  given 
him  as  far  back  as  1888,  to  Indaoinlfy  him 
against  any  loss  which  he  might  sustain  by 
reason  of  bis  suretyship  for  his  brother 
George  B.  Anderson  on  debt  to  we  Glenn, 
which  debt  Dr.  Anderson  was  subsequently 
required  to  pay.  The  faet  that  the  m<ff^ 
gage  now  held  by  him  happras  to  be  dated 
on  Sunday  cannot  vitiate  it,  as  was  very 
properly  admitted  by  counsel  for  appellant 
bqt  b»  rtiles  upon  that  drcnmstance  as  an 
evidence  that  it  was  antedated  tar  wmie 
fraudulmt  purpose.  How  that  circumstance 
affords  even  a  ground  for  sospidon,  we  are 
at  loss  to  omcrtve^  for  no  leosim  Is  attest- 
ed why  the  mwtgage  should  bave  been  ante- 
dated, as  no  advantage,  so  far  as  we  can 
perceive,  could  be  derived  from  antedating 
the  papOT.  It  seems  to  us  easier,  and  mncb 
mora  natural,  to  suppose  that  it  was  Just 
one  of  those  mbrtakes  In  the  day  of  tlw 
month  which  not  unfrequently  happen. 

Our  ne^  inqniry  la  whetber  these  tnuisac* 
tlons  are  assailable  under  the  assignment 
law.  Inasmuch  as  it  la  not  and  cannot  be, 
pretended  that  there  was  a  formal  deed  as- 
signment this  inquiry  also  turns  iipon  a  ques- 
tion of  fiict;  SuT  ever  since  the  cose  of  WHtas 
Walker,  22  S.  C.  108,  down  to  the  case  ot 
MiteheU  V.  MitcheU  (8.  O.)  20  &  B.  406r-tbe 
last  utterance  iqion  ttie  snldcct— tbls  court 
has  unifwcdy  held  that  while  an  Insolvent 
debtor  may*  by  a  bona  fide  mortgi^  whidta 
la  intended  merely  as  a  security,  prefw  one 
creditor,  yet  If  such  mortgage  Is  really  de- 
signed, not  as  a  security  merely,  but  as  a 
means  of  transferring  his  pnqterty  to  one  itr 
more  of  his  credlton  in  jveference  to  othem^ 
such  a  transaiction,  though  not  In  f wm  an 
assignment  comes  within  the  mischief  in- 
tended to  be  suppressed  by  the  assignment 
law,  and  Is  therafore  void.  The  same  rule 
lyipliee  where  thedd>t^.  Instead  of  s  dn^ 
mortgage,  gives  a  series  of  mortgages,  or 
eaters  into  a  series  of  transactions,  for  « 
similar  purpose^  Such  transactions  will  be 
regarded  aa  vk^tlve  of  the  qtlrit  of  the  as- 
signment law,  and  therefore  void.  Tbe  doc- 
trine la  well  expressed  by  the  late  Chief  Jus- 
tice Simpson  in  the  case  of  Lamar  v.  Pool, 
20  8.  O,  at  page  446,  2  S.  B.,  at  pftge  322, 
wher^  after  41«cuBsing  the  subject,  he  uses 
this  language:  "So  that  in  all  of  these  cases 
where  the  instrument  assailed  as  contrary 
to  section  2014  [now  section  2146.  Rev.  St.] 
does  not  in  ito  form,  violate  that  section, 
having  earmarks  that  cannot  be  mistaken, 
the  question  must  binge  upon  the  Intent  of 
the  parties.  Is  the  paper  a  bona  fide  mort- 
gage, Intended  as  a  security,  which  tbe  law 
allows,  or  was  It  Intended  as  an  assignnient. 
In  wlilch  th,e  particular  creditor  Is  prefeired. 
the  form  of  tbe  paper  having  been  adopted 
to  evade  tbe  act?  This  question.  In  such  a, 
ctts^  becomes  a  question  of  fact  and  such  la 
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the  case  now  before  the  court."  So  in  Meln- 
hai-d  V.  Strickland.  29  S.  C,  at  page  496,  7 
S.  E.,  at  page  838,  frhere  this  matter  was 
under  dlscusaloD,  we  find  the  following  lan- 
suage;  "It  Is  plain,  then,  that  in  cases  of 
this  l£lnd  the  question  is  mainly  one  of  fact, 
&8  to  the  Intention  of  the  parties.  If  the  in- 
struments employed  were  bona  fide  Intended 
merely  as  security,  and  not  as  a  means  of 
«Tadlng  the  provisions  of  the  assignment  act, 
then  they  do  not  fall  within  the  parvlew  of 
that  act.  Bat  If,  on  the  contrary,  the  Instm- 
ments  resorted  to,  whatever  may  be  their 
form,  were  intended,  not  merely  as  security, 
but  as  a  means  of  tranaferrtng  the  debtor's 
property  to  the  favored  creditor,  to  the  ex- 
clusion of  others,  with  a  irlew  to  evade  the 
provisions  of  the  assignment  act,  then  the^ 
must  be  regarded  as  noU  and  T(Hd,  under 
the  provisions  of  that  act"  Without  multi- 
plying quotations,  we  thluIiL  It  may  be  saf^ 
asserted  that  the  same  doctrine  pervades  ail 
of  the  cases  .upon  the  subject  Now  it  Is 
quite  clear  that  there  is  no  finding  of  fact 
tliat  the  several  transactions  here  assailed 
were  entered  into  tor  the  purpose  of  evading 
the  provisions  of  the  assignment  law,  and 
we  thlxik  It  equally  clear  that  the  testimony 
would  not  warrant  any  such  finding  of  fact 
We  agree  with  the  circuit  Judge  that  tlwae 
ti'ansactiona  were  separate  and  independent 
transactifms,.  having  no  connection  with  each 
other,  and  were  not  In  pursuano^.of  a  com- 
mon purpose  to  transfer  all,  or  snbstantlally 
all,  of  the  debtor's  proper^  to  some  of  Us 
creditors,  to  the.excluslon  of  the  othm.  The 
mortgage  to  Dr.  Anderson  was  given  In  pur 
suance  of  an  arrangement  entered  Into  about 
three  years  previously  to  secure  an  honest 
liability.  The  mortgages  to  the  Fi^ck  Com- 
pany weire  obtained  by.  the  counsel  of  that 
company,  by  an  arrangemoit  for  an  e^en- 
alon  of  time  on  the  debts  due  tbem,  which 
does  not  look  much  like  an  assignment  was 
Intended.  The  deed  to  Mrs.  Anderson,  for 
what  Is  usually  termed  the  "equity  of  re- 
demirtl(Hi"  In  the  mortgaged  premises,  was 
given  In  satisfaction  ot  an  honest  debt  of 
long  standing,  and  was  practically  the  same 
thing  as  If  George  B.  Anderson  had  sold  his 
cqnlty  of  redemption  In  those  premises  to  a 
third  person  for  cash,  and  applied  the  same 
to  the  payment  of  bis  honest  Indebtedness 
to  bis  wife,  as  he  nnquestlonably  would  have 
had  the  right  to  do;  and  the  confessions  of 
Judgment  to  Wood  and ,  to  Mrs.  Fergnwm 
were  giyen  to  save  costs  tm  debts  bona  fide 
due  to  them.  Besldra,  the  circuit  Judge  has 
found  that  the  nuntgages,  dMd,  and  ebnfet- 
slons  of  Judgment  here  asBfttled  did  not  cover 
the  whole,  or  practically  the  wh<de,  of  George 
B.  Anderson's  property;  but  tliat  property, 
to  the  unount  of  about  fl^OO,  was  not  In- 
cluded therein,— an  amount  apparently  more 
tban  sufilelent  to  pay  platntUTs  Judgment,— 


and  we  do  not  hear  of  any  other  creditors 
uniting  in  these  proceedings.  It  is  true  that 
appellant  Insists  that.  &tter  deducting  George 
B.  Anderson's  homestead  exemption,  the 
amount  would  not  be  so  large.  Still,  the  ex- 
cess would  be  considerable.  But  this  matter 
of  the  homestead  does  not  seem  to  have  been 
presented  to  or  decided  by  the  circuit  Judge, 
and  Is  not  therefore,  properly  before  us.  But, 
even  if  it  were,  It  Is  more  than  questionable 
whether  It  could  have  any  effect  upon  our 
conclusion,  under  the  case  of  Bank  v.  Harbin, 
18  S.  C.  425.  if  for  no  other  reason. 

We  have  not  deemed  It  necessary  to  dis- 
cuss any  of  the  cExceptlons  to  the  competency 
of  the  testinKwy,  as  that  matter  was  not 
pressed  In  the  argument  here.  Besides,  we 
may  add  that  we  think  the  testimony,— at 
least,  the  most  of  It,— was  competent,  and 
whether  it  was  relevant  or  not  was  a  mattor 
within  the  discretion  of  the  circuit  Judge- 
But  as  we  think  that,  even  If  all  the  testi- 
mony objected  to  were  ruled  out,  quite 
.enough  would  remain  to  sustain  the  views 
which  we  have  adopted,  It  is  unnecessary  to 
discuss  the  question  of  the  compet^icy  of 
the  evidence  objected  ta 

The  objection  to  the  purchase  at  the  sher- 
iff's sale  of  the  Limekiln  tract  of  land  by 
Mra  Anderson,  which  seems  to  be  a  distinct 
and  separate  matter,  based  upon  the  ground 
tliat  she,  by  giving  notice  at  the  sale  that 
she  held  a  deed  for  that  land,  chilled  the  bid- 
ding, is  untenat>le.  So  far  as  we  can  dis- 
cover, she  did  no  more  than  what  is  often 
done,  and  properly  done.-igave  notice  at  the 
sale  that  she  held  a  title  for  that  land,  which 
was  true.  Indeed,  she  did  no  more  than  give 
actual  notice  of  a  ^ct  of  which  the  public 
had  already  colistrucflVe  notice,  by  reason 
of  tiie  fact  that  her  deed  had  been  duly  re- 
corded. This.  80  far  fi-om  being  objection- 
able, was  rathw  Commendable,  as  tt  tended 
to  prevent  an  unwary  bidder;  from  "buying 
a  lawETult" 

Finally,  It  Is  contended  that  the  circuit 
Jpdge  ened  In  not  setting  aside  the  Judg- 
ment of  Wood  and  Mrs.  Ferguson,  as  they 
had  qpt.  answered  the  complaint  It  Is  true 
that  tbe'drcolt  Judge  does  not,  In  his  decree, 
make  any  ruling  as  to  these  Judgments,  spe- 
cifically. This  was  probably  because  he  took 
the  view  that  these  Judgments  were  not  as- 
sailed upon  the  ground  of  fraud  or  want  of 
consideration  in  either  of 'them,  but  solely 
because,  it  was  alleged,  they  were  parts  of 
the  same  general  transaction,  entered  Into 
for  the  purpose  of  evadli^  the  assignment 
law,  and  hence  must  stand  or  fall  with  such 
general  transaction;  and,  as  the  attack  upon 
such  transaction  tailed,  there  was  no  ground 
shown  which  would  warrant  the  setting 
aside  of  tb'dse  Judgments.  The  Judgment  of 
this  court  is  that  the  judgment  of  tiie  dnmlt 
court  be  afflnfied.' 


i  ■  <    _  -I 
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(44  S.  Q.  81} 

NBW  ENGLAND  MORTGAOB  SECURITY 
GO.  T.  BAXLBY.> 

(Supreme  Oonrt  of  South  CuoUoa.    April  16, 
1885.) 

1.  UauiT  ii  an  affirmative  defense,  the  bur- 
den of  proTUis  whidi  Ib  od  the  iwrty  Betting  up 
the  defense. 

2.  Agency  cannot  be  proven  bj  the  declara- 
tionB  of  the  uleged  agent. 

3.  The  fact  that  a  person  applyisg  to  a 
broker  to  procure  a  loan  a^Teea  to  par  him  an 
exorbitant  commlsBioQ  does  not  taint  the  loan 
with  uanry,  where  the  lender,  doing  buBiness  In 
a  sister  atat^  is  unaware  of  stich  agreement. 

Appeal  from  common  pleas  drcvlt  court  of 
Barnwell  county;  J.  J.  Norton,  Judge. 

Action  by  the  New  England  Mortgage  Se- 
■cority  Company  against  Martha  A.  Baxley 
and  othera.  From  a  Judgment  for  defend- 
ant Baxley  on  her  plea  of  usury,  but  denying 
part  of  her  counterclaim,  both  parties  ap- 
peal. Reversed. 

The  decree  of  the  court  below  was  as  fol- 
lows: 

•■This  Is  an  action  for  the  foreclosure  of 
a  mortgage  of  real  estate,  and  was  begun 
on  19th  October,'  1891,  and  came  on  to  be 
heard  by  me  at  the  March  term,  1894,  for 
Barnwell  county.  The  complaint  alleges 
that  on  the  lOth  April,  1886,  the  plaintiff,  at 
the  request  of  the  defendant  Martha  A.  Bax- 
ley, lent  her  the  sum  of  $300,  and  that  to 
secure  the  payment  of  said  sum  the  defend- 
ant Martha  A.  Baxley  made  and  delivered 
to  the  plaintiff  her  principal  note,  dated  10th 
April,  1886,  and  payable  on  10th  April,  1891, 
for  (300,  besides  coupons  for  the  Interest, 
which  is  s^pnlated  in  the  note  to  be  at  the 
rate  of  eight  per  centum  per  annum;  that 
In  order  to  secure  the  said  note  and  the 
covenants  contained  In  the  mortgage,  the 
said  Martha  A.  Baxley  executed  and  deliv- 
ered to  the  plaintiff  her  mortgage,  dated 
12th  April,  1886.  and  covering  the  lands  de- 
scribed In  the  complaint  The  complaint 
further  alleges  that  the  defendants  W.  D. 
SUnson.  L.  B.  Baxley,  and  H.  M.  Duncan 
claim  to  have  Interests  or  liens  upon  the 
premises  therein  described  that  arose  subse- 
quently to  the  lien  of  plaintiffs  mortgage. 
The  answer  of  Martha  A.  Baxley  admits 
the  making  of  the  papers,  but  pleads  usury, 
and  sets  up  a  counterclaim  for  twice  the 
amount  of  usurious  Interest  alleged  to  have 
been  received  by  the  plaintiff.  The  answer 
of  the  defendant  H.  M.  Den  can  admits  the 
allegations  of  the  complaint,  except  as  to  the 
amount  due  on  plaintiffs  mortgage,  and  al- 
leges her  lien  on  the  premises  to  be  a  mort- 
gage covering  same,  executed  to  her  by  the 
defendant  Martha  A.  Baxley  on  the  30th 
May,  1886,  to  secure  her  note  of  even  date 
tberewlth  for  $106,  payable  one  day  after 
datflk  with  Interest  at  rate  of  ten  per  cent 
per  annnm,  payable  annually.  This  answer 
duly  wrred  ap<m  the  defendant  Martha 


A.  "Btcdvj.  To  the  counterclaim  of  the  de- 
fmdant  Martha  A.  Baxley  the  plalDtlff  re- 
plies, denying  that  there  was  nsnry,  bat  If 
adjndsed  otherwise^  then  pleads  the  statute 
of  Umltatlpns  In  bu  of  any  recomy  under 
the  counterclaim.  The  cause  was  rtferred 
to  W.  GUmom  Simms,  clerk,  as  special  niaa> 
ter,  to  take  the  testimony,  and  now  comes 
on  to  be  heard  b^ore  me  on  the  pleadings, 
the  testimony  so  taken  and  reported  by  the 
special  master,  the  testimony  taken  by  com- 
mission, the  testimony  of  the  wltneee  J.  f. 
V,  Brewator,  talmi  at  the  trial,  and  the  ex* 
hiblta 

"Numerous  objections  were  made  and  not- 
ed by  the  plalntlft  to  the  relevancy  and  com- 
petency of  the  testimony  adduced  on  the 
part  of  the  dtf  endant  Martha  Baxley  to  es- 
tablish the  agency  relied  an  by  her,  and 
urged  In  argument  at  the  bearing,  but  la 
the  view  I  take  of  the  case,  It  will  not  be 
necessary  to  pass  upon  tb«n.  Of  the  (300, 
Mrs.  Baxley  received  $215  cash,  $!B  was 
paid  to  W.  H.  Duncan  for  preparing  abstract 
of  her  titl^  and  $00  wan  retained  as  broke^ 
age  commtsrtons  for  Duncan  and  the  OorMo 
Baukliig  Oompany.  The  dedstone  In  our 
own  state  and  elsewhere,  under  circumstan- 
ces which  ore  not  dlsUngnlshable  from  those 
proven  in  this-  ease,  bold  the  transactiOD 
usurious.  I  was  more  Impressed  by  the  wit- 
ness Brewster  that  he  was  thoroughly  con- 
vinced that  the  scheme  to  obtain  excessive 
Interest  was  Impregnable  than  by  any  state- 
ment of  fact  which  would  distinguish  this 
from  the  well-considered  cases  above  allud- 
ed to.  It  is  conceded  that  Mra  Baxley  U 
chargeable  with  the  $215  she  received.  She 
is  also  chargeable  with  the  $26  paid  Dun- 
can for  preparing  her  abstract  of  title.  The 
work  was  for  her,  and  the  price  paid  for  it 
has  not  been  shown  to  be  excessive.  The 
enormous  commissions,  under  the  circum- 
stances, render  the  transaction  obnoxious  to 
our  usury  laws.  The  defendant  Martha 
Baxley  has  paid  $87.33  as  Interest  of  which 
$63.33  was  paid  prior  to  6th  August  1889. 
and  $21  since  that  date.  The  counterclaim 
was  served  on  6th  August  1892.  The  stat- 
ute of  limitations  bars  the  recovery  In  this 
case  of  the  penalty  for  receiving  more  than 
lawful  Interest  prior  to  6th  August  1888, 
but  not  since  that  date.  The  result  of  the 
above  findings  is: 

Note  Bsed  .on> . . . ;  $300  00 

Less  amount  called  commis- 
dons    60  00 


LeBS  hiterest  mid. ..  $87  SS 
LeBB  twice  difference 

between  interest  on 

$300  and  ^40  for 

one  year,  ^34,  less 

$llli[>-^A.80!s2  . .     0  00 


IM0OO 


88  as 


Amount  plaintiff  entitled  to  recover  $ltf  07 

"The  contact  to  pay  costs  and  eooasBl 
fees  la  not  valid  under  the  usury  law* 


*  PetHkn  for  rdiearing  doiled.  See  21  B.  B.  88B. 
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There  is  uo  contention  as  to  the  validity  ot 
the  amount  due  on  the  note  and  mortgage 
of  the  defendant  H.  M.  Duncan.  The  testi- 
mony shows  that  on  this  note  and  mortgage 
there  has  been  paid  on  1st  March,  1890,  the 
sum  of  {40,  and,  allowing  this  credit,  I  find 
the  amount  due  on  this  note  and  mortgage 
up  to  and  Inclodlng  the  11th  Hay,  1894,  to 
be  the  sum  of  $14&4».  •  • 
PlatntUTs  exceptlwB  were  as  follows: 
"The  plainUff  ennpts  to  the  decree  of  hia 
honor.  Judge  J.  J.  Norton,  on  tlie  following 
grouDds: 

**^)  Because  bis  honor  erred  In  refuBlng  to 
pass  npim  the  ol^ectlow  made  by  pb^tifC, 
and  noted  In  'the  case,-  to  the  relevancy  and 
competency  of  the  testimony  adduced  for  the 
defendant  Uartha  A.  Baxley,  tending  to 
prove  the  agency  of  Duncan  and  tbe  Gorbtn 
Banking  Company  with  the  plaintiff  fbr  the 
purpose  of  making  the  loan. 

"(2)  That  his  honor  eired  in  not  ruling  out. 
on  the  oMflctlon  ct  plaintiff,  the  firtlowtng 
evidence  as  Incompetent  and  Irrelevant,  the 
same  being  an  attempt  to  pwve  agency  by 
the  acta  and  deelarattona  <tf  tlie  very  person 
whose  ageni7  la  tte  question  at  lasne:  (a) 
Air  testimony  of  the  def^dant  Martha  A. 
Baxl^  and  of  her  son,  L.  B.  Ba^digr  (object- 
ed to  by  idalntlft),  of  declantiotta  and  state- 
ments of  'W.  H.  Duncan  as  to  where  he  ex- 
pected to  obtain  ttie  money  <m  tbe  appllea- 
tloQ,  and  his  methods  in  obtaining  the  same, 
(b)  All  testimony  of  the  said  Martha  A  Bax- 
iey  and  hereon,  L.  R  Baxley,  to  any  state- 
ments cr  agreement  by  or  with  the  said  W.  B. 
Duncan  that  the  loan  could  be  renewed  at 
its  expiration,  (c)  All  testimony  of  W.  A 
Holman  as  to  tiie  occupation  and  financial 
standing  of  the  late  OA.  W.  H.  Duncan,  and 
aa  to  his  methods  of  conducting  his  budness, 
and  as  to  the  agency  of  Uie  said  CcA.  Duncan 
with  the  plaintiff  company,  tlie  stfme  being 
eonduslona  and  deductions  drawn  from  trans- 
actions res  bitet  aUos  acta,  and  fKHU  the  acts 
and  declarations  of  the  person  whose  i^ncy 
Is  sought  to  be  establisbed. 

**(8>  That  his  honw  ened  In  ludding  the 
contract  herein  sued  on  nsurfous. 

Because  hUi  hmor;  httrtng-  ftmnd  that 
sixty  dollars  were  retained  by  DKncan  and 
the  Coibin  Banking  Ctompany  as  brofeerage 
ccnnmlsslfms,  erred  In  htriding  that  such  com- 
missions alone  rendered  the  transaction  nsu- 
rious  in  thto  case.' 

**(5)  Because  his  honor  erred  In  btdding 
tbftt  the  decisltma  In  our  own  state  and  dse- 
wbere,  under  clrcnmstances  which  are  not 
distinguishable  from  tbose  proven  In  this 
ease,  bold  the  transaction  usurious,*  wbweas 
he  should  have  hdd  the  clear  distinction  rests 
upon  the  fbct  of  tlie  agency  of  the  interme- 
diaries with,  and  the  knowledge  of  their  char- 
ges by,  the  lender,  and  the  evidence  of  the 
Bbsoioe  of  these  fticts  b^g  ckar,  pasttlve^ 
and  uncontradicted,  he  should  have  held  Ite 
transaction  valid. 

"«9  Because  his  honor  erred  in  htddbig  thai 


'the  enormous  commissions,  under  the  circum- 
stances, render  the  transaction  obnoxious  to 
our  usury  laws,*  whereas  he  should  have  held 
that,  unless  the  excessive  commissions  were 
shown  to  have  been  charged  by  the  agent  of 
the  loider,  and  with  his  knowledge,  the  trans- 
action would  not  be  obnoxious  to  tbe  usury 
laws  of  this  state. 

"(7)  Holding  the  loan  to  be  usmlous,  be 
erred  in  deducting  the  lOxty  dollars  commls- 
siona  from  the  face  of  tbe  loan,  to  obtain  the 
principal  amount  or  value  which  defendant  Is 
chanseatde  with,  to  wi^  (24^  tbe  same  not 
having  been  received  as  Interest,  and  not 
vrithb^  br»  nor  participated  In  by,  the  lend- 
er. 

"(S)  In  not  holding  that  the  'principal  sum, 
amount,  or  value  so  lent  or  advanced.*  which, 
under  tbe  terma  of  the  act  of  1882,  Is  *to  be 
deemed  and  taken  as  tbe  true  legal  debt  cx 
measore  of  damages,'  is  tbe  amount  actually 
paid  or  advanced  by  the  lenda.  and  not  the 
amount  received  by  tbe  borrower. 

"<9)  In  deducting  aU  Interest  paid  ftom  the 
amount  received  by  the  defoidant,  and  tben- 
hy  holding  that  the  penalty,  under  the  first 
section  of  tbe  act  of  1882  (18  SL  p.  86).  is 
a  forftf  tnre  of  all  Interest  that  has  been  lAid 
on  the  uBDrkms  coo  tract  . 

**(1Q)  In  not  bolding  that  tbe  penalty  pre- 
scribed by  tbe  flnt  section  of  said  act  is  a 
farf^tnre  of  unpaid  tnteront  only,  togetbo' 
with  all  coats. 

"(11)  Because  his  benor  erred  in  coDflnlns 
the  bar  of  the  statute  to  tbe  penalty  imposed 
by  the  seomd  section  of  the  usury  act,  and  In 
not  luddlng  that  It  baired  fbe  recovrar*  liy 
set-off  or  otherwise  of  all  sums  paid  to  or 
retained  by  the  plaintiff  or  tbe  intermediariea 
prior  to  0th  August,  1880. 

*'(12)  Because  bla  honor  erred  In  boldlng 
that  the  contract  In  the  mortgage  to  pay  coun- 
sel fees  in  case  of  forecloenre  Is  not  valid 
vndcff  the  nsmy  law.  and  In  not  allowing  Hie 
eounsd  fM  xmnrlded  tot." 

Defendant's  exceptions  were  as  follows: 

"CD  Hie  honw  ezred  In  Iraldiog  defendant 
llaUe  for  9800,  It  being  conceded  that  she 
actually  recrived  only  9215l 

"(2)  His  honor  ened  in  not  dedncttng  team 
the  $216  (the  amoimt  actually  rcdelved)  aU 
charges  made  against  defendant,  whether 
■called  conunlBsKms,  interest,  or  attorney's 
fees. 

*'@)  That  In  asosrtainlng  tbeamonnt  of  un- 
lawful Interest  recel'TOd  by  plafibtlff  bis  honor 
erred  in  not  dedncttng  tbe  interest  on  921A  at 
cdght-per  cent,  for  three  yeara,  seven  months, 
and  twenty  days,  from  the  amount  charged 
defendant,  wheOer  called  eonunlsi^,  inter- 
est, or  attorney's  fees;  and  defaidant  waa  en- 
titied  to  doable  the  difference  between  the 
two.-«17&8S. 

"(4)  HIS  iKHMr  erred.  In  bolding  tiiat  tbe 
connterdalm  of  defendant  was  barred  the 
-slatnte  after  three  years,  whereas  the  counter- 
claim sboDld  have  been  allowed-  entire,  and 
the  camuaticn  sbonld  have  bem-as  fidlows: 
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"Section  1,  usury  Oct  1SS2: 
"Xote  sued  oil.  5300.00. 

Amount  actually  received   921S  00 

Committsiuu  $  (iO  00 

Intereat   87  33 

Attoraer's  fee   25  00 

S1T2  33        172  33 

Balance  due  plaintiff   |  42  67" 

"Section  2: 

Plaintiff  entitled  to  inter- 
est on  S215  for  3  years, 
7  moQths,  20  days,  at  8 
per  cent  ¥  62  58 

Charged  defendant  com- 
mission, interest,  and 
fees   172  33 

DIflerenoe   109  76x2    219  00 

Defendant  enHtled  to   $170  83" 

John  T.  Sloan,  Jr.,  Allen  J.  Qreen,  and 
Halcott  P.  Oreen,  for  appellants.  J.  J. 
Brown,  for  appellee  Martha  A.  Bazley. 

McITEB,  0.  J.  The  only  question  pre- 
sented by  this  anwal  Is  whethw  the  dr- 
cnlt  Judge  erred  in  holding  that  the  omtract 
which  omstltutes  the  basis  of  the  action  was 
tainted  ^th  usury,  hiTiriTlng  Ineldentany 
questions  as  to  the  competency  of  the  tes- 
timony. It  Is  tme  tmt  the  exceptions,  both 
on  the  part  of  the  i^lntlff  and  on  the  part 
of  the  defendant  Martha  A.  Baxley,  present 
varloos  other  qnesttons,  which,  however, 
cannot  arise  nnless  the  ptea  of  nsmy  should 
be  sustained,  and,  as  we  do  not  think  that 
the  ^ea  of  nsniy  has  been  established,  these 
other  questlcnui  need  not  be  considered  or 
stated.  It  appears  that  on  the  10th  of  April. 
1886,  the  defendant  Baxley  executed  her  note, 
whereby  she  piomlaed  to  pay  to  the  plaintiff, 
fire  years  after  the  date  tb&eot,  the  sum  ia 
9300;  with  hiterest  thereon  at  the  rate  of  8 
per  centum  per  annum,  the  Interest  being 
r^resented  br  coupons  attached  to  the  note; 
and  to  secure  the  paymmt  thereof  the  said 
defendant,  on  the  same  day.  executed  a 
mortgage  to  tb©  plaintiff  on  certain  real  es- 
tate situate  In  the  county  of  Bamw^,  S.  O. 
All  at  the  interest  coupons  except  the  last 
seem  to  hare  been  pidd,  and  this,  together 
with  the  principal,  still  remaliring  due  and 
QQpaid,  thla  action  was  commenced  on  the 
19th  of  October,  1891,  to  foreclose  said  mwt- 
gage.  The  defoidant  Marttia  A.  Baxl^  an- 
swered, admitting  the  encutlon  of  the  note 
and  mortgage,  but  pleaded  usury,  and  set  up 
a  countOTclalm  for  twice  the  amount  ot  the 
nsurtons  Interest  alleged  to  have  been  re- 
ceived by  the  plaintiff.  To  tills  connter- 
claim  the  plaintiff  replied,  denying  that 
there  was  any  usury  In  the  transaction,  but. 
If  It  should  be  adjudged  otherwise,  the  stat- 
ute of  limitations  was  pleaded  in  bar  of  any 
recovery  under  the  counterclaim.  The  testi- 
mony was  taken  by  a  spedal  master  ap- 
pointed for  that  purpose,  and  reported  to 
the  court,  and  the  case  was  heard  iqNW  the 


testimony  so  reported,  as  well  as  certain 
testimony  taken  by  commission,  together 
with  the  e::hibits  and  the  testimony  of  the 
witness  Brewster,  taken  at  the  trial,  all  of 
which  is  set  out  in  the  "case"  by  his  hmor, 
Judge  Norton,  who  rendered  his  decree  sua- 
talnliv  the  plea  of  usury,  and  snstalnlng  the 
plea  of  the  statute  ot  limitations  to  so  much 
of  the  counterclaim  as  arose  prior  to  the  6th 
of  August,  1888,  and  lendned  Judgment  hi 
favor  of  plaintiff  tor  the  amount  ascertained 
by  him  to  be  due,  without  costs  or  counsel 
fees,  which  be  held  invalid  under  the  nsoiy 
law.  ffrom  this  Judgment  both  ^alntiff  and 
defendant  Martha  A.  Baxley  appeal  upw 
the  several  grounds  set  out  in  the  record. 
The  circoit  Judg^  in  his  decree  (which,  to* 
gether  with  the  exceptions  thereto,  ahonia 
be  incorporated  In  the  repent  ot  the  case), 
uaea  ttila  language:  "Numaons  objections 
were  made  and  noted  by  the  plaintiff  to  the 
relevancy  and  competency  of  the  testimony 
adduced  on  the  x>art  of  the  defendant  Mar- 
tha A.  Baxley  to  establish  the  agency  relied 
on  by  her,  and  In  «rguni«it  on  the  hearing, 
but.  in  tiie  view*:!  take  of  the  case,  it  will 
not  be  neoassaiy  to  pass  upon  than.  Of 
the  9800  Mrs.  Baxley  received  92IB  cash. 
925  was  paid  to  W.  H.  Duncan  for  preparing 
abstract  of  her  title,  and  900  was  retained  as 
iNRVkerage  cmnmlsslMia  for  Duncan  and  the 
Oorbia  l*""^'ng  Company.  The  dedstons  In 
our  own  state  and  dsewheie^  nnd^  circum- 
stances which  are  not  dtetingolshable  f»m 
those  ptofrea  In  this  case,  hold  the  transac- 
tion usurious.  I  was  more  Impressed  by 
the  witness  Brewster  that  he  was  thorough- 
ly cQuvljDiced  that  the  scheme  to  obtain  ex- 
cessive Interest  was  Impregnable  than  by 
any  statement  of  fact  which  would  distin- 
guish this  from  the  well-considered  cases 
above  alluded  ta" 

Before  proceeding  to  consider  the  question 
raised  by  this  appeal  it  may  be  aa  well  to 
state  osrtain  undisputed  facts  an>earlng  la 
the  case,  which  may  serve. to  render  om  sub- 
sequent dlscuscAon  more  intelligible.  Mia. 
Baxl^,  residing  in  Bamwell  county,  and 
owning  real  estate  there,  deairlng  to  bor- 
nxw  mcrnqTr  apidled  to  <me  W.  H.  Duncan, 
likewise  a  resident  ot  that  county,  who  was 
understood  to  be  CTgaged  In  the  business  of 
procuring  loans  of  mon^  up<Hi  the  security 
of  the  estate.  Duncan  agreed  to  undertake 
to  procure  a  loan  tor  her  of  the  sum  of  9300. 
and  tor  this  purp<»e  filled  out  a  blank  ap- 
idicatlon  for  such  loan,  and  at  the  same  time 
took  from  Mrs.  Baxley  her  agreement  00  a 
separate  piece  of  paper,  whereby,  after  re- 
citing that  she  had  employed  said  Duncan 
to  negotiate  said  loan  to  be  secured  by  her 
note  and  mortgage,  she  agreed  to  pay  said 
Duncan  the  sum  of  900  In  full  of  his  com- 
misslons  and  the  commissions  of  those  whom 
he  employed  to  assist  him  In  securing  the 
said  loan,  and  also  agreed  to  furnish  an  ab- 
stract ct  tltie  to  the  pn^periy  she  pn^ioeed 
to  mortgage,  and  to  pay  the  f  eea  for  record- 
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\ue  said  mortgage.  Tliese  palmers  were  f(»v 
warded  by  Duncan  to  the  Corbla  Banking 
Company,  a  concern  wtUcb  had  been  for 
many  years  engaged  In  the  city  of  New  York 
In  doing  a  general  banking  buslnesa  as  well 
as  loan  brokers.  That  company  forwarded 
the  application,  but  not  the  agreement  to 
pay  commlBslons  to  the  plaintiff  company, 
with  an  Inquiry  whether  they  would  make 
the  loan  upon  the  terms  mentioned  In  the 
application.  The  plalntUT  company  agx«ed 
to  do  80,  and  accordingly  the  note  and  mort- 
gage, upon  which  this  actim  la  based,  were 
executed  by  Mrs.  Baxley  aod  sent  by  Dun- 
can to  the  Oort^  Banking  Conqtany.  who 
In  tnm  aeait  them  to  the  plaintiff,  and  there- 
upon the  full  amount  called  tor  ^  the  note, 
9300,  was  sent  by  plalhtlfl  to  the  Oorbln 
Banidng  Company,  who,  after  deducting  Its 
share  of  tbe  commlsskms  mider  the  amuse- 
ment betwem  It  and  Duncan,  forwarded  the 
same  to  aald  Duncan,  who  applied  $25  of  it 
to  tbe  myment  of  his  fee  for  preparing  tbe 
abstract  title,  and  $1S  to  his  share  of  the 
commissions  nnder  the  arrangement  between 
him  and  the  Onbin  Banking  Company,  and 
piUd  orer  the  balance,  to  wit,  9215,  to  Mrs. 
Baxley,  In  cash.  Under  these  undisputed 
facts  it  is  clear  litat  the  plaintiff  paid  oyer  to 
tiioae  who  were  acting  for  Mrs.  Basdey  in  pro- 
curing the  loan  the  full  amoont  of  money 
mentioned  In  tbe  note,  and  neither  Purged 
nor  received  any  Interest  In  the  excess  of 
tiw  rate  allowed  by  law;  Indeed,  did  not 
cfmtract  for  as  gmit  a  rate  <tf  Interest  as 
the  law  then  aUowed,  for,  nnder  the  law  as 
tt  stood  at  the  time  this  contract  was  en- 
tered tntOt  10  par  cent  Interest  ooold  lawful- 
ly hare  beoi  contracted  for  In  writing,  where- 
as In  this  contRUit  the  rate  of  interest  was 
fixed  at  8  per  cenL  It  Is  very  manifest, 
therefore,  that  this  transactkm,  opim  Its 
face,  does  not  show  the  sllglitest  trace  of 
usury. 

But  this  does  not  conclude  the  Inquiry,  for 
If  the  bWTOwer  can  show  that,  notwithstand- 
ing the  fact  that  tbe  contract,  on  Its  face, 
does  not  show  usury,  yet,  as  a  rnatt^  of 
fact,  there  was  usury  In  the  transaction,  he 
is  at  llbertr  to  do  so;  but  tJie  burden  of 
pnxtf  Is  upon  the  boreowor  to  show  this,  for 
It  Is  well  settled  that  usury  is  an  aflSnnative 
defense,  and  most  be  pleaded  and  proved  by 
the  party  who  sets  up  mcb  a  defense.  Ex 
parte  Monteith,  1  &  C.  227;  Bank  t.  Miller. 
3»  8.  a  193,  IT  S.  B.  692. .  The  Inquiry,  there- 
fore, is  whether  Mrs.  Baxley.  tbe  defendant, 
has  shown  that  there  was  any  usury  in  the 
transacUw.  This  she  bas  undertaken  to 
show  hs  attempting  to  show  thftt  the  exceas- 
Ive  charge  of  commissions  which  she  was  re- 
quired to  pay  and  did  pay  to  ber  agents,  Vwif 
can  and  tbe  Cwbln  Banking  Company,  for 
tfadr  services  in  procuring  tbe  loan  from  tbe 
plaintiff  was  at  least  known  to.  If  not  ixir- 
tidpated  in  by,  the  plaintiff  at -the  time  the 
contract  waa  entearad  into.  We  do  not  under- 
stand that  it  is  dalmed  that  this  was  ntab- 


lished  by  any  direct  testimony  to  that  dfeol; 
for  as  matter  of  fact  there  was  no  such  teetl> 
mony,  and.  on  the  contrary,  as  we  shall  pres- 
ently see,  tbe  testhnony  was  exactly  the  other 
way.  But  It  Is  contended  that  it  most  be  pre- 
sumed from  the  allied  fact  that,  while  Dun- 
can and  tbe  Corbin  Banking  Company  may 
bare  been  the  agents  of  Mrs.  Baxley  In  pro- 
curing the  loan,  they  w«e  also  the  agents  at 
the  platntlff  company  tn  making  tbe  loan.  It 
will  be  observed  that  the  circuit  Judge  makes 
no  finding  ot  fact  upon  this  pdnt.  He  slmidy 
says  that  "the  dedsitms  In  our  own  state  and 
elsewhere,  under  drcnmstancea  which  are  not 
dlsttnguIshaUe  tnm  those  proven  In  this  caae, 
hold  tbe  tmnsactloa  nauriona."  but  be  entirely 
omits  to  say  what  facta  cse  drcunurtancea  wore 
ptovai  in  this  case,  "and  decUnes  to  make 
any  ruling  upon  tbe  competepcy  oC  tbe  testt- 
mcmy  adduced  on  the  patt-oC  tbe  d^radant 
Martha  Baxley  to  establish  the  agency  relied 
on  by  her."  We  are  tberefore  left  to  form 
our  own  ctmclnsluis  not  only  as  to  the  com- 
petency of  the  testimony  objected  to,  but  also 
as  to  Its  effect,  entirely  untrammeled  by  any 
finding  by  the  circuit  Judge. 

First,  as  to  the  competency  of  the  testimony 
offered  to  establish  the  fact  tiiat  ]>uncan  was 
agmt  of  tbe  plaintiff  company,  raised  by 
plalntiflrs  second  exception.  We  think  it  Is 
too  dear  to  admit  of  argument  that  tbe  fact 
of  agency  cannot  be  proved  by  the  dedara- 
tlims  ot  the  alleged  agent,  for,  while  It  Is  true 
that  aftor  the  fact  of  the  agency  has  been  ea. 
tabUsfaed  evidence  aliunde,  the  acts  and 
declarations  at  the  agoit  witbin  the  scope  of 
his  agency  are  binding  on  tbe  prindpal,  yet  it 
Is  welt  setded  that  tbe  declarations  or  acts 
of  the  alleged  agent  are  not:  competmit  to 
prove  tbe  fact  of  agency.  As  Is  said  In  Blar- 
tin  V.  Suber,  SO  S.  0.,  at  pa«e  085.  18  &  B. 
at  page  125:  "It  would  be  a  very  dangerous 
doctrine  to  establish,  that  one  persia  could  be 
made  llaUe  for  a  debt  contracted  by  another 
singly  by  tbe  dedaiatignB  of  the  peiaoii  con- 
tracting the  debt  that  he  was  acting  as  agent 
of  'the  person  sought  to  be  chained."  See,  to 
same. effect  1  Greenl.  Br.  p.. 11%  note  b, 
and  the  cases  there  dted;  also  Bemteker  t. 
Warren,  17  S.  C.  130.  It  seems  to  us  that  the 
objectkms  to  tbe  testlmoiU'  of  Duncan's  dec- 
larations reUed  on  to  establish  the  fact  that  be 
was  agent  of  the  plaintiff  were  well  tak«i, 
BetJecting  this  Incompetent  tesUmony,  there  Is 
literally  no  evldmce  either  showing  or  ev«i 
tending  to  show  tiiat  dther  Duncan  or  the 
Corbin  Banking  Con^nny  were  tiie  agents  of 
the  plaintiff  company.  But,  even  if  that  testi- 
mony could  be  recdved,  it  would  only  trad 
to  diow  Infoentlally,  and  that,  too,  not 
very  palpable  Inferrace.  tbat  ther  were  such 
agents,  while  a  careful  examtaiatimi  of  the 
testimony  will  show  that  such  Inference  Is 
completely  rebutted,  and  tbe  overwhelming 
weight  of.  the  erldenoe  diows  conduslvdy 
that  the  relation  of  agency  nvret  did  exist 
between  dther  Duncan  or  the  Corbin  Banking 
Company  and.  the  plaintiff.  lb.  this  effect  is 
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the  dear,  e^Udt,  and  poritlre  teatliiioiiy  of 
the  witness  Cook,  a  member  of  the  Gorbln 
Banblng  Company,  and  of  the  witness  Brew- 
ster, the  iffesldeut  at  the  piaintffl  oomjuuiy. 
It  iB  somewhat  difficult  for  us  to  understand 
what  seems  to  be  a  dur  cast  upon  the  witness 
Kewster  by  the  circuit  judge  when  he  says 
that  he  was  "more  Impressed  by  the  witness 
Brewster  that  he  was  thoroughly  convbiced 
that  the  scheme  to  obtain  ^cesdve  Interest 
was  Impregnable  than  by  any  statement  of 
fact  which  wodd  dlstlngDiah  this  from  the 
well-conddwed  cases  above  alluded  to."  In 
Tiewof  thepalpable  fact thatthlBwltn«u  tes- 
tified distinctly  and  posltlTdy.  and  as,  In  Jus- 
tice to  blm.  we  must  add.  with  apparent  can- 
dor and  trathfnlness,  that  be  never  knew,  or 
even  heard,  that  what  Is  called  "excessive  In- 
toest"  In  the  shape  of  commissions  had  been 
dkarged  by  the  GorUn  Banking  Company  and 
Z>uncan  until  more  than  a  year  after  the  loan 
bad  been  negotiated,  and  tbe  money  paid 
over,  and  his  statement  to  this  effect,  for* 
tlfled  by  the  letters,— written  testimony,— 
which  will  be  to-eeently  more  particularly 
mentioQed,  It  Is  Imposdble  for  us  to  conceive 
of  any  just  ground  for  the  Inslnnatlon  that 
Mr.  Brewster  was  anxious  to  make  It  appear 
that,  the  "scheme"  referred  to  was  "ImiH^- 
nable,"— a  sdieme  In  which  neither  he  nor  hla 
company  had  any  interest,  and  knew  noth- 
ing of,  except  what  he  heard  on  the  trial  of 
this  case.  For  although,  having  heard  a  m- 
mop  that  such  a  charge  of  commlsaionB  was 
being  made  by  the  Corbln  Banldng  Company, 
this  witness  immediately— on  the  same  day— 
wrote  a  letter,  under  date  of  8l8t  of  October. 
1887,  more  than  a  year  after  this  loan  was  ef- 
fected, inquiring  whethor  there  was  any 
foundation  for  such  a  rumor,  to  which  he 
recetved  a  prompt  reply,  assuring  him  that 
"the  whole  thing  Is  a  fabrication." 

Our  next  Inquiry  is  whether  the  fttcts  of  this 
case,  as  thus  set  forth,  bring  It  under  the  de- 
elatons  upon  which  the  drcutt  judge  relies  to 
sustain  his  condusloo.  It  will  be  observed 
that  be  refers  to  no  case  by  name  In  his  de- 
cree, but  simply  says  "decisions  In  our  own 
state  and  elsewhere";  but  he  manifestly  al- 
ludes to  the  case  of  Brown  v.  Brown,  SS  O. 
173, 17  3.  E.  452,  and  the  cases  tberehi  dted. 
We  think  that  this  case  differs  widely  from 
tbe  case  of  Brown  v.  Brown,  for  the  very 
fact  upon  which  that  case  rested  la  absent 
here.  Tha-e  tbe  loan  In  question  was  made 
by  the  American  Freehold  Land  Mortgage 
Compaoy.  a  company  doing  bndness  In  Lon< 
don,  Ei^and,  and  therefore  likely  to  employ 
agents  in  tbls  country;  while  here  the  loan 
was  made  by  a  different  company,  doing  busi- 
ness in  Boston.  Mass.  This,  It  Is  conceded  Is 
not  a  very  marked  difference  between  the 
two  cases,  and,  perhaps,  If  It  was  the  only 
difference,  might  not  be  sufficient  to  dlstin- 
gulsb  the  one  case  from  the  other.  But  the 
other  differences  to  which  we  shall  retet 
are  marked  and  fundamraitaL  In  Brown  v. 
Brown  it  was  found  as  mattar  of  fact,  and  ft 


Is  meotkmed  In  the  opinion  of  fUa  court  as  a 
material  tad;  that  the  agreemsnt  to  pay  tbe 
exorbitant  oommlsBtou  was  forwarded  to  the 
lenders  with  the  iqqillctttlaa  fbr  the  loan,  be- 
fore It  was  made;  wldle  here  th«re  la  no  audi 
finding,  and  not  only  no  evidence  upon  w4ildi 
to  base  such  a  finding,  but  ttie  erldence  Is  tbe 
oiber  way.  Again.  In  the  Brown  Case  tbe  cir- 
cuit Judge  found  aa  a  matter  of  fact  that 
both  Ihmcan  and  the  Ooii>ln  Bankhig  Com- 
pany were  acting  as  the  agents  of  the  plahi- 
tiff  company,  and  that  the  lenders  not  <Hity 
knew  of,  but  actually  partldpated  In,  the  boi- 
efite  of  the  exorbitant  conunisslons  exacted; 
while  In  this  case  there  la  not  only  no  sncb 
finding  of  fact,  but  no  evidence  to  warrant 
any  such  finding.  On  the  contrary,  the  over 
whelming  weight  of  the  evidence  shows  con- 
duslvdy  that  ndther  Duncan  nor  the  Corbin 
Banking  Company  ever  were  agents  of  the 
plaintiff  company,  and  that  the  plaintiff  knew 
nothing  whatever  of  the  agreement  on  the 
part  of  Mrs.  Baxley  to  pay  Duncan,  and 
those  whom  he  might  employ,  tbe  exorbitant 
commissions  for  thdr  services;  and  certainly 
not  a  shred  of  testimony  even  tending  to 
show  tliat  tbe  plaintiff  expected  to  receive^  <xt 
did  receive,  any  benefit  whatever  finm  aucb 
charge  of  commissions.  It  is  very  obvious  that 
the  court  assumed  as  one  of  the  facta  In  the 
Brown  Case  (whether  correctly  or  not  It  is 
needless  now  to  Inquire)  that  the  agreement 
to  pay  the  91,500  commission  was  known  to 
the  lenders  at  the  time  they  made  the  loan, 
for  Mr.  Justice  McGowan.  in  ddtrerlng  the 
opinion  of  the  majority  of  the  court,  referring 
to  that  agreement  uses  this  language:  The 
above  agrecnnent  was  a  lart  of  the  orifijnal 
ai^llcatlon  fbr  the  loan,  which  was  forwarded 
and  accepted,  and  the  papers  drawn  In  ac- 
cordance with  It  were  emt  back  and  dgned." 
He  then  proceeds  to  the  Inquiry  whetbw  the 
knowledge  thus  acquired  by  the  lenders  of 
tbe  agreement  to  pay  tbeee  exorbitant  com- 
missions would  taint  tbe  loan  with  usury,  and, 
after  conceding  that  there  was  conflict  of  an- 
tbority  upon  tbe  point,  condudes  In  these 
WOTds:  "If  they  (t^e  lender*)  knew  the  facta 
when  the  proposition  was  made  and  accepted, 
the  loan  will  be  held  to  be  usurious."  and  dtes 
several  cases  to  sustain  that  position.  So  that 
it  is  apparent  that  the  decision  in  that  case 
rested  upon  the  finding  of  t&ct  by  the  dr- 
cult  judge,  accepted  by  the  supreme  court 
that  the  lenders,  at  tbe  time  of  making  the 
loan,  knew  of  the  excesdve  charj^e  of  com- 
mlsatons.  In  the  present  case  there  has  been 
no  such  finding  of  fact  and  could  not  have 
been  under  the  evidence;  and  hence  the  case 
of  Brown  v.  Brown  affords  no  authority 
whatever  in  this  case.  It  may  be  proper  to 
add  that  althou^  counsd  for  appellant  asked 
and  obtatoed  leave  to  assail  the  decision  to 
Brown  t.  Brown,  tills  court,  under  the  view 
which  has  been  taken  of  that  decision,  does 
not  deem  it 'necessary  to  the  decision  of  this 
case  to  enter  np<m  that  toquiry;  but  tba  writ* 
er  (tf  thJa  oti^aa  inaj  be  pennltted  to  017 
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that,  wUIe  he  fully  recognizes  the  atitb(»1ty 
of  tbat  case^  he  bUII  adheres  to  the  views  ex- 
pressed In  the  dlssentlDg  opinion  in  that  case. 
The  Judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  in  this  case  be  re- 
versed, and  that  the  case  be  remanded  to  that 
court  for  sucli  further  proceedings  as  may  be 
necessary  to  carry  into  effect  the  views  her^ 
announced. 

(44  s.  c.  ¥H 

BUIST  T.  MELCHERS  et  aL 
<Sopreme  Court  of  South  Carolina.    April  15, 
1806.) 

EQOITT  —  ACOODimtie  BT  COKrORA.TB  DiBBOTOBS 

— PLBAoma. 

1.  Where,  in  an'  actiou  by  the  receiver  of  a 
corporation  against  Its  directors  for  official  neg- 
ligence, the  complaint  shows  that  their  alleged 
Uabiiit7  is  not  for  a  definite  amount,  and  that 
some  of  the  acts  complained  of  were 'committed 
by  some  of  the  defendants  when  others  were 
not  officers,  their  pr<^rtdonate  liabilitieB  can 
be  determined  only  by  an  accounting  in  equity. 

2.  Under  Code,  8  181,  providing  that  the 
court  may  require  an  iudefiuite  or  uncertain 
pleadinsr  to  be  made  more  certain  by  amend- 
ment, toe  proper  remedy  Is  not  by  a  demurrer, 
but  by  a  motion  to  make  more  definite. 

S.  In  an  action  based  upon  the  primary  Ha- 
bility  of  corporate  officers,  the  objection  tbat 
their  liability,  if  any,  Is  secondary,  may  be  inter- 
posed as  a  defense,  but  is  not  a  ground  for  de- 
murrer. 

4.  Whether  certain  fitcts  alleged  In  a  com- 

Slaint  by  a  receiver  of  a  corporation  against  its 
[rectors  show  contributory  ueeligence  or  estop- 
pel on  the  part  of  the  corporation  cannot  be  de- 
termined <Hi  an  arocal  from  an  order  overruling 
a  demniter. 

Appeal  from  common  pleas  circuit  court  ct 
Charleston  county;  James  Aldrich,  Judge. 

Action  by  George  I^mb  Buist,  as  receiver 
of  the  Assistance  Building  &  Loan  Associa- 
tion, against  Alexander  Melchers  and  others. 
Appeal  by  both  parties.  Affirmed. 

The  following  are  the  complaint,  answer, 
order  transferring  the  case  from  calendar  1 
to  calendar  2,  order  overruling  drannmr,  and 
exceptions  of  both  parties: 

Complaint 

"Plaintiff  above  named,  complaining  of  the 
above-named  defendants  In  the  above^ntltled 
action,  aUeges: 

"First  Tliat  heretofore,  to  wit,  on  or  abont 
the  &th  day  of  September,  A.  D.  18^,  in  a 
certain  cause  depaiding  In  this  honorable 
court,  to  wit,  in  the  court  of  common  pleas 
for  the  county  of  Charleston,  in  said  state, 
entitled  B.  M.  Moreland  v.  Assistance  Build- 
ing &  Loan  Association,  the  plaintiff  herein, 
U.  L.  Bnist,  was  duly  appointed  receiver  for 
said  association,  and  by  said  court  authorized 
and  empowered  to  t^e  charge  of,  all  and 
singular,  the  assets  of  said  corporation,  and 
to  bring,  and  continue  if  already  brought,  all 
actions  of  any  kind  and  description,  and  to 
prosecute  the  same  In  such  manner  as  he 
may  he  advised  by  his  counsel,  and  shall, 
whenever  in  the  Judgment  of  his  counsel,  or 
either  of  them.  It  be  deemed  expedient  and 
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proper,  bring  such  action  or  actions  against 
either  the  president  and  directors,  or  any 
one  or  more  of  them,  for  any  alleged  char- 
ges of  n^ilgence  or  otherwise,  for  and  on 
behalf  of  said  association.  If  he  be  requested 
so  to  do.  Said  G.  L.  Buist  duly  entered  up- 
on the  discharge  of  his  duties  as  such  re- 
ceiver, having  qualified  as  required  by  said 
order,  and  ever  since  has  been,  and  la  now, 
the  duly-appointed  receiver  of  said  associa- 
tion, and  has  bronght  this  action  In  conform- 
ity with  the  provisions  of  said  order,  and  as 
requested  so  to  do. 

"Second.  Tbat  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  state  of  South 
Carolina  entitied  'An  act  to  Incorporate  the 
Assistance  Building  and  Loan  Association  of 
Charleston,'  approved  on  21st  day  of  Decem- 
ber, A.  D.  ISSe,  the  Assistance  Building  & 
Loan  Association  was  created  a  body  politic 
and  corporate  for  the  purpose  of  making 
loans  of  money  secured  by  mortgage  on  real 
estate  or  personal  property,  or  by  convey- 
ance of  the  same  to  their  members  and  stock- 
holders, the  capital  stock  of  said  association 
to  consist  of  two  thousand  Ave  hundred 
shares,  but,  as  soon  as  one  thousand  shares 
were  subscribed,  said  asaodation  to  organize 
and  commenoe  operations;  said  shares  to  be 
paid  by  successive  monthly  Installments  of 
<me  dollar  on  each  share. 

**Third.  By  said  charter  it  was  fnrfber  en- 
acted that  said  corporation  shall  have  power 
and  authority  to  make  any  such  rules  and 
by-laws  for  its  government  as  are  not  re- 
pugnant to  tbe  constitution  and  laws  of  the 
land;  shall  have  members  and  successlcai  of 
members  and  office  as  shall  be  ordained 
and  chosen  according  to  their  said  rules  and 
by-laws  made  or  to  be  made  by  them;  shall 
have  and  keep  a  common  seal,  and  may  alter 
the  same  at  will;  may  sue  and  be  sued,  plead 
and  be  impleaded,  in  any  court  of  law  or 
equity  In  this  state;  and  eball  have  and  en- 
joy all  and  every  right  and  privilege  incident 
and  belOTiglng  to  corporate  bodies,  according 
to  the  laws  of  the  land. 

"Fourth.  By  said  charter  it  was  further  en- 
acted that  the  funds  of  said  corporation  shall 
be  loaned  to  tbe  members  and  stockholders 
upon  the  security  of  real  and  personal  estate, 
and  used  In  tiie  purchase  of  real  and  personal 
estate,  for  the  benefit  of  its  members  and 
stockholders,  on  such  terms,  and  under  such 
conditions,  and  subject  to  such  relations, 
as  may  from  time  to  time  be  prescribed  by 
the  rules  and  by-laws  of  said  corporation. 

"Fifth.  By  said  charter  it  was  further  en- 
acted that  whenever  tbe  funds  of  said  cor 
poration  shall  have  accumulated  to  such  ar 
amount  that,  upon  a  fair  and  just  valuaUop. 
thereof,  each  stockholder  and  member  shall 
have  received,  or  be  entitied  to  receive,  the 
sum  of  two  hundred  (¥200)  dollars,  or  prop- 
erty to  tbat  value,  for  each  and  every  share 
of  stock  by  him  or  her  so  held,  and  when 
such  distribution  and  division,  of  the  funds 
shall  have  been  so  made,  then  this  corpora- 
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Hon  shall  cease  and-  determine.  All  of  which 
proTisloDs  of  said  charter  will  more  full^  ap- 
pear by  reference  thereto  In  18  St.  S.  C.  p.  5. 

"Sixth.  Pursuant  to  the  proTlsions  of  the 
said  charter,  the  Assistance  Building  &  Loan 
Association  was  duly  organized  and  com- 
menced operations  on  or  about  the  7th  day 
of  August,  1883,  and  made  rules  and  by-laws 
for  its  govemment  A  copy  of  said  rules 
and  by-laws  is  hereto  annexed,  and  made  a 
part  hereof,  and  marked  'Exhibit  A.* 

"Seventh.  That  during  the  times  hereinafter 
mentioned  the  defendants,  Alexander  Mel- 
chers  (president),  Daniel  Ravenel,  Patrick 
Darcy,  Jacob  Kruse,  J.  Orrln  Lea,  Lee  Loeb, 

A.  F,  C.  Cramer,  W.  H.  Welch,  Robert  Mar^ 
tin,  F.  W.  Cappelmann,  J.  Alwyn  Ball,  and 

B.  Feldmann,  were  duly  elected  and  quali- 
fied directors  of  said  Assistance  Building  & 
Loan  Association,— that  Is  to  say,  the  said 
Daniel  Ravenel,  from  the  organization  of 
said  association  to  November,  A.  D.  1890; 
the  said  J.  Orrln  Lea,  from  the  organization 

of  said  association  to  the  day  of  Sep- 

t«nber,  1890;  the  said  Lee  Loeb,  from  the 

 day  of  Septemlwr,  1890,  to  the  present 

time;  the  said  J.  Alwyn  Ball,  from  the  or- 
ganization of  said  association  to  the   

day  of  September,  1885;   the  said  Robert 

Martin,  from  the  day  of  July,  1891,  to 

the  present  time;  the  said  F.  W.  Cappel- 
mann, from  the  day  of  January,  1891, 

to  the  present  time;  the  said  B.  Feldmann, 

from  the    day  of  September,  1889,  to 

the  present  time;  the  said  Alexander  Mel- 
chers,  from  the  organization  of  said  associa* 
tion  to  the  present  time;  the  said  Patrick 
Darcy,  from  the  organization  of  said  associa- 
tion to  the  present  time;  the  said  Jacob 
Kruse,  from  the  organization  of  said  associa- 
tion to  the  present  time;  the  said  A.  F.  C. 
Cramer,  from  the  organization  of  said  asso- 
ciation to  the  present  time;  the  said  W.  H. 
Welch,  from  the  organization  of  said  asso- 
ciation to  the  present  time.  Said  defendants, 
directors,  during  their  said  respective  terms 
of  office,  were  charged  with  all  the  duties, 
and  subject  to  all  the  responsibilities,  at- 
tached to  said  office  of  directors  in  said  as- 
sociation under  the  charter  and  by-laws  of 
said  association  and  laws  of  the  land. 

"Kighth.  That  said  defendants,  and  each 
and  every  of  them,  so  carelessly,  negligently, 
wrongfully,  and  unlawfully,  from  time  to 
time,  performed  and  omitted  to  perform  the 
various  duties  pertaining  to  their  said  offi- 
ces, as  directors  In  said  association,  as  to 
cause  a  loss  to  said  association  of  the  sum 
of  fifty-eight  thousand  doliars. 

"Ninth.  That,  among  other  acts  of  negli- 
gence of  defendants  which  caused  the  said 
loss,  pialntiCT  alleges  that  said  defendants, 
and  each  and  every  of  them,  while  in  office 
as  directors,  failed  and  neglected  to  meet 
statedly  on  the  7th  of  each  and  every  month, 
for  the  purpose  of  disposing  of  the  funds 
and  attending  to  the  financial  affnlrs  of  the 
corporation,  as  required  by  the  by-laws  of 


said  association.  Said  defaidants,  dlrectora, 
while  In  office  as  aforesaid,  also  failed  and 
neglected  to  hold  on  the  fourth  days  after 
the  monthly  meetings  -the  special  and  other 
meetings  for  the  condderation  of  the  securi- 
ties oflfered  for  the  loans  of  the  funds  of  said 
association,  as  required  by  the  by-laws  of 
said  association.  Said  defendants,  directors, 
also  failed  and  neglected  from  time  to  time, 
while  in  office  as  aforesaid,  to  Inspect  the 
books  and  accounts  of  the  said  association, 
and  to  audit  the  same,  as  required  by  law 
and  by  the  by-laws  of  said  association.  Said 
defendants,  directors,  while  in  office  as  afore- 
said, failed  and  neglected  to  have  the  annual 
statements  prtHperly  audited  by  three  mem- 
bers of  the  corporaitJon,  as  required  by  the 
by-laws  of  said  association.  Said  dtfend- 
ants,  directors,  while  in  office  as  aforesaid, 
failed  and  neglected  to  have  orders  on  the 
treasurer  of  said  association  sanctioned  by  a 
majority  of  the  board  of  directors,  as  re- 
quired by  the  by-laws  of  said  associatloo. 
Said  defendants,  directors,  while  in  office  as 
aforesaid,  failed  and  neglected  to  appoint  a 
suitable  and  proper  person  as  treasurer  of 
said  association,  and  failed  and  neglected  to 
require  said  treasurer  to  give  a  proper  and 
sufflcient  bond  to  said  association,  as  re- 
quired by  the  by-laws  of  said  association. 
Said  defendants,  directors,  while  in  office  as 
aforesaid,  allowed  the  funds  of  said  associa- 
tion, from  time  to  time,  to  accumulate  in 
the  hands  of  the  treasurer  of  said  assada- 
tion.  Instead  of  lending  or  distributing  the 
same  among  the  stockholders,  as  required  by 
the  charter  and  by-laws  of  said  araocfatlon. 
Said  defendants,  directors,  while  In  office  as 
aforesaid,  made,  reported,  and  published  an- 
nual statements  for  the  stockholders  of  said 
association,  purporting  to  show  the  condi- 
tion of  the  affairs  of  said  association,  which 
statements  were  incorrect,  misleading,  and 
misrepresented  the  actual  condition  of  said 
association.  Said  defendants,  directors,  while 
in  office  as  aforesaid,  accepted,  without  ver- 
iflcation  by  vouchers,  Incorrect  and  false 
statements  from  the  treasurer  of  said  asso- 
ciation. Said  defendants,  directors,  from 
time  to  time,  certified  and  represented  that 
large  sums  of  money,  aggregating  in  the 
total  the  sum  of  (^67,272)  sixty-seven  thou- 
sand two  hundred  and  seventy-two  dollars, 
bad  been  expended  by  them  in  the  purchase 
and  retirement  of  stock  of  said  association, 
when  in  fact  no  such  sum  or  sums  was  or 
could  have  been  so  expoided;  failed  and 
neglected  to  verify  alleged  purchases  of  stock 
reported  by  the  treasurer  by  calling  for  the 
production  of  the  certificates  of  stock  so  al- 
leged to  have  been  purchased,  and  ascertain- 
ing that  the  same  were  purchased  and  prop- 
erly cancded;  allowed  members  of  said  as- 
sociation to  be  in  arreors  many  months  for 
their  monthly  dues,  without  enforcing  the 
fines,  forfeitures,  sales,  and  penalties  requir- 
ed by  the  by-laws  of  the  association;  did 
not  verify  the  cash  balance  reported  to  the 
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credit  of  said  assoclfttloh  by  Its  treas- 
urer; allowed  securities  of  Bald  association 
to  be  surrendered  without  receiving  adequate 
compensation  therefor.  By  reason  of  the 
said  several  acts  of  negligence  on  the  part 
of  each  and  every  of  the  said  directors,  de^ 
fendants  herein,  the  said  association  has  sus- 
tained a  loss  of  ($58,000)  flfty-elgbt  thousand 
dollars,  for  which  said  d^enduits  an  Joint- 
ly and  aererally  liable. 

."Tenth.  In  said  action  so  Inoaght  by  B.  M. 
Moreland  against  the  Assistance  Building  & 
Loan  Associajtion,  It  was  alleged  In  the  com- 
plaint, and  admitted  in  the  answer  of  said 
association,  filed  by  its  attorneys,  Messrs. 
Mordecal  &  Gadsden  (which  answer  was 
sworn  to  by  the  defendant  herein,  Alexander 
Melchers,  as  president  c.  said  association)^ 
that,  on  infomuitlon  and  belief,  attout  ($50,- 
000)  fifty  thousand  dollars,  funds  of  said  aa- 
sorlatlon,  had  been  misappropriated  by  its 
treasurer,  R.  F.  Bnmham,  and  used  for  oth- 
er purposes  than  those  of  the  association; 
that  It  would  be  necessary  to  continoe  the 
operations  of  said  association  for  about  forty- 
Are  months  from  the  1st  day  of  August, 
1892,  to  replace  said  loss;  that  said  associa- 
tion owned  no  assets,  except  a  small  amount 
of  cash,  and  the  official  bond  of  said  treas- 
urer, in  the  penal  sum  of  ($5,000)  five  thou- 
sand dollars,  which  bond  was  alleged  to  be 
in  litigation  and  contested,  and  the  bonds 
and  mortgages  or  other  collaterals  of  borrow- 
ing members  of  said  association,  which  said 
bonds,  mortgages,  and  collaterals  were  so 
alleged  and  admitted  as  assets,  notwith- 
standing the  allegation  and  adfnisslon  In  said 
complaint  and  answer  that  said  association 
staonld  hare  wound  np  and  dissolved  on  the 
1st  day  of  August,  1892,  and  notwithstand- 
ing the  fact  that  the  said  funds  so  alleged  to 
be  misappropriated  were  lost  to  said  associa- 
tion through  the  negligence  of  defendants 
herein,  the  president  and  directors  thereof, 
the  restoration  of  which  sum  by  said  defend- 
ants, president  and  directors,  would  have  en- 
abled said  association  to  wind  up  its  affairs 
prior  to  the  said  1st  day  of  Angnst,  1892,  with- 
out the  funther  collection  of  any  montfalr 
dues  from  the  stockhcdders  of  satd  associa- 
tion, and  without  the  foreclosure  of  mort- 
gages or  sales  of  collaterals  belonging  to  any 
of  said  stockholders. 

"Eleventh.  That  although  the  alleged  de- 
falcation of  the  treasurer  of  said  association 
was  ascertained  by,  and  the  alleged  Insot 
vency  of  said  association  was  known  to,  the 
board  ot  directors  ot  said  anodation  ca  25tb 
day  of  March,  1892,  yet  the  defendants,  di- 
rectors, failed  to  notify  the  stockholders  of 
the  fact  until  the  30th  day  of  June,  A.  D. 
1892,  when  the  defenduxt  Alexander  Melch* 
ers,  as  president  of  said  Assistance  Bnllding 
&  Loan  Association,  called  a  cmferraice  of 
the  stockholders  of  said  assodatiw  at  Har- 
mony Circle  Hall,  in  the  city  of  Charieston, 
at  which  conference  plaintiff  alleges,  on  In- 
formation and  belief,  the  defendants  Alex- 


ander Melcbors,  A.  F.  C.  Cramer,  Lee  Loeb, 
F.  Darcy,  F.  W.  Cappelmann,  and  B.  Feld- 
mann  were  present.  At  said  conference  the 
announcement  was  made  for  the  first  time  to 
the  stockholders  of  said  association  that  said 
assoclatirai  was  hopelessly  insolTent,  and 
had,  at  the  Instance  of  the  defendants,  dl- 
rectOTs.  been  placed  In  the  hands  of  reeeiv- 
eis,  one  of  whom  was  the  defendant  di- 
rector, Lee  Loeb,  and  that  the  directors  of 
said  association  made  no  reidstance  to  an 
order  of  Injunction  restraining  the  associa- 
tion and  Its  stockholders  from  enforcing  the 
provisions  of  its  charter  and  by-laws.  At 
satd  conference  questions  were  put  to  the 
defendants,  directors,  who  were  present,  by 
stockholders.  In  relation  to  the  affairs  of  the 
association,  the  answers  to  which  questions 
revealed  the  fact  that  said  defendants  were 
totally  Ignorant  of  the  condition  of  said  as- 
sociation, they  not  even  l>elug  able  to  give 
the  Income  of  said  association  approximately 
for  any  given  month  or  year.  The  d^end- 
ant  Lee  Loeb  then  and  there  stated  that, 
of  the  1,250  shares  which  had  competed  the 
asscAclatlon  up  to  August  1,  1891,  there  had 
been  bought  by  the  asBoclation  519  shares; 
that  since  August,  1891,  and  np  to  April. 
18^,  some  shareholders,  representing  100 
shares,  had  bought  themselves  out  of  the  as- 
sociation at  108  months,  rec^ved  satisfaction 
of  their  bonds  and  mortgages,  and  had  their 
shares  canceled;  that  there  were  outstand- 
ing 293  shares  unborrowed  on  and  330  shares 
borrowed  on.  Subsequently,  on  the  9th  day 
of  July,  1892,  J.  H.  Loeb,  acting  secretary  of 
the  association,  and  subsequently  clerk  for 
said  receivers  of  said  association,  who  pre- 
ceded plaintiff  herein,  furnished  the  informa- 
tion that  there  were  623  shares  outstanding, 
330  borrowed  on,  293  unborrowed  on,  and 
also  furnished  a  statement  of  the  names  of 
the  stockholders,  and  the  number  of  shares 
held  by  each,  a  true  memorandum  of  which 
statement  Is  hereto  annexed,  as  a  part  here- 
of, marked  'Exhibit  B'  Said  statement  was 
made,  or  claimed  to  bare  been  made,  from 
an  examination  of  the  books  of  said  associa- 
tion made  f<xt  plalntifTs  predecessors  In  of- 
fice, and  tor  the  use  and  benefit  of  said  asso- 
ciation, and  said  services  and  esamination 
were  paid  fbr  out  of  the  funds  of  said  asso- 
ciation. Said  statement  so  furnished  Is  at 
variance  and  IrreconcOaUe  with  and  contra- 
dictory to  the  annual  statements  published 
by  the  defendants,  directors,  as  will  appear 
by  said  annual  statemaits,  copies  of  which 
are  hereto  annaed  and  made  a  part  hereof, 
reference  to  which  is  prayed,  and  marked 
'Exhibits  G.  D.  E,  F.  O,  H,  I,  K.* 

"Twelfth.  Plaintiff  alleges  that  on  or  about 
the  — —  ■  day  of  December,  1887,  the  guar- 
anty or  surety  company  which  had  np  to 
that  date  been  upon  the  official  bond  of  B. 
F.  Bnmham,  treasnrer  of  said  association, 
withdrew  tberefrmn;  that  an  examination 
of  the  books,  accounts,  and  vouchers  was 
then  made  by  the  defendants,  directors,  who 
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reported  tbe  same  In  good  order  and  correct, 
and  thereapon  B.  A.  HnckenfuaB  qualified 
aa  surety  upon  the  said  treaaurer'a  bond  In 
lieu  and  stead  of  said  surety  company;  tbat 
said  (^claJ  bond  Is  only  in  tbe  penal  aum  of 
five  thousand  dcdlars.— a  sum  4ntally  inade- 
quate to  meet  the  loasea  sustained  through 
the  n^lgence  of  the  defendants,  as  herein- 
before alleged.  Plaintiff  herein  has  Institut- 
ed a  suit  npon  said  bond  against  tbe  prin- 
cipal and  surety  thereon,  the  said  R.  F. 
Bnmbam  and  tbe  said  R  A.  Uackenfnss, 
but  the  said  B.  F.  Bnmham  Is  Insolroit, 
and  all  Uablll^  thereon  is  contested  I9  the 
defendants  In  said  salt  Even  If  said  sum 
of  Vi/300  be  recorered  In  said  suit,  It  vill 
not  replace  the  loss  caused  to  said  assoda- 
tkm  through  tb»  negligence  of  defendanta, 
by  tbe  sum  of  VSajOOO.  Plaintiff  further  al- 
leges that  salts  have  been  Instituted  by  bim 
upon  bonds,  and  tor  tbe  foreclosore  of  mort- 
gages, agahist  tbe  bmrowlng  membera  of 
said  assodatlon;  but  the  order  i^ipolnting 
tUs  plaintiff  receiver  expressly  provides  that 
no  decree  in  snCh  suits  shall  be  carried  into 
effect  until  there  shall  be  a  decision  of  the  su- 
iveme  court  In  a  teat  case  brought  to  detei^ 
mine  whether  there  be  any  further  liability 
whatever  to  plaintiff  on  tbe  part  of  the  said 
borrowing  members.  And  plaintiff  all^^ 
that  the  liability  of  defendanta  herein  is  to 
tttalntlff,  acting  for  aU  the  members  of  said 
a8sociatlon,--borrowa«  as  well  as  nonbor- 
rowers,— and  is  a  primary  liability  to  that  of 
the  borrowing  members,  If  any  such  liability 
there  be;  and,  If  the  liability  of  defendants 
hwein  be  speedily  enforced,  it  wlU  put  an 
vaA  to  said  suits  against  tbe  borrowers,  and 
avoid  tbe  necessity  of  all  questions  as  to  the 
respective  liabilities  of  the  members  of  aald 
asBoclatlon.  the  cue  to  the  other. 

**Tblrteentb.  Plaintiff  alleges  that  tJu  said 
association  is  lusolveit,  the  only  assets  now 
In  existence,  and  the  proper^  of  said  associa- 
tion, being  the  sum  <a  f826.96  In  cash,  hi  the 
hands  of  this  plaintiff,  and  the  said  official 
bond  of  the  treasurer,  now  in  suit  and  con- 
tested, as  hereinbefore  alleged,  and  that  there 
are  outstanding  and  unsatlsfled  about  SOS 
shares  of  stodE  unborrowed  on,  npon  which 
there  Is  now  due  by  said  association  to  the 
holders  thereof  the  sum  of  $43,950,  with  In- 
twest  thereon  triun  the  7th  day  of  March, 
1882,  upon  which  date  said  association  should 
have  wound  up  and  dissolved. 

"Fourteenth.  Plaintiff  alleges  that  said 
several  acts  of  negligence  of  said  defendants 
herein  were  committed  and  omitted  notwith- 
standing that  said  defendants  were  nuve  than 
cace  notified,  and  mattm  were  brought  to 
thdr  attmtlon,  and  dissatisfaction  expressed 
to  them  oa  tbe  part  of  certain  stockholders, 
aa  to  the  conditim  of  the  affairs  of  said  as- 
sociation, all  of  which  should  and  ought  to 
have  produced  such  action  upon  their  put  as 
would  have  averted  a  large  part  of  the  loss 
■o  sustained  through  th^r  n^ligaice. 

"Wherefon^  plaintiff  prays  judgment  against 


said  defendanta  in  the  >nm  of  flfty-eigbt 
thousand  dollars,  with  interest  and  coatB.** 

Order  Transferring  Ganse^ 

**Thls  case  was  placed  for  trial  the  plains 
tiff's  attorney  <m  calendar  1,  at  tbe  present 
term  of  this  Gour^  and  on  the  call  of  that 
calendar  the  defendants*  attorned  moved  to 
transfer  the  same  to  calendar  2,  as  the  xov^ 
calendar;  claiming  that  the  pleadings  show- 
ed that  the  caae  was  an  equity  case,  and 
should  theref we  be  placed  iqKm  calendar  2. 
Af tw  carefully  reading  and  y^fl">^ni^"g  fbe 
complaint,  and  after  hearing  argument  of 
counsel,  the  court  having  come  to  tbe  cod- 
clUBlon  that  the  case  la  an  equity  caa^  and 
should  be  disposed  vt  as  such,  now,  on  mo- 
tion of  Messrs.  Uordecai  &  Oadsd^,  Asher 
D.  Oohen,  J.  N.  Nathans,  John  a  Millar.  J. 
Ancmm  Simons,  Simons^  Slegltaig  A  Gappel- 
mann,  W.  Henry  Thomas,  and  Huger  SInkler, 
after  bearing  Meesrs.  Fitarinu^  &  Moffett 
and  Henry  E.  Toung,  for  the  plaintiff,  it  Is 
ordered  that  thia  case  be,  and  is  horeby, 
transfored  from  calendar  1  to  calendar  2.** 

Exceptions  of  Plaintiff. 

'fThe  circuit  judge  enei  In  transferring 
this  action  fnnn  caloidar  1  to  calwdar  2  by 
bis  order  made  herein  on  14th  day  of  March, 
1883,  (D  because  it  la  «rw  to  deny  the  right 
of  trial  by  jury  In  an  action  for  damages; 
because  it  Is  error  not  to  place  a  case  involv- 
ing issues  of  law  and  fact  npon  calendar  1; 
(3)  because  the  circuit  Judge  erred  in  hold- 
ing that  the  case  is  an  equity  case,  and 
should  be  deposed  of  as  such*;  (4)  because 
the  Issnes  of  fact  in  an  action  for  the  recov- 
ery of  money  only  must  he  tried  by  a  Jury." 

Answer. 

The  defendants  Alexander  Melchers,  Pat- 
rlck.  Darcy.  W.  H.  Welch,  and  A.  F.  a 
Cramer  severally  filed  an  answer  as  follows: 

"The  defendant,  answering  the  complaint 
herein,  says:  (1)  That  he  denies  each  and 
every  allegati(xi  in  said  complaint  contained 
not  hereinafter  speciflcatly  admitted.  (2)  He 
admits  the  allegations  of  tbe  complaint,  as 
stated  in  the  1st,  2d,  3d.  4th.  Gth,  and  6tb 
paragraplis  tb^eof,  and  denies  the  allega- 
tions contained  In  the  Sth,  0th,  10th,  11th, 
12th,  33th,  and  14th  paragraphs  thereof;  and. 
answering  the  Tth  paragraph  of  said  com- 
plaint, this  defendant  admits  that  he  was 
elected  a  director  of  said  association  at  the 
time  of  the  organization  thereof,  and  tbat  be 
served  as  such  up  to  about  the  12th  day  of 
March,  1802,  but  as  to  all  tbe  other  allega- 
tions contained  in  said  paragraph,  except  as 
herein  admitted,  he  doiies  any  knowledge  or 
Information  sufficient  to  form  a  belief,  and 
prays  strict  ^oof  thereof.  (3)  And.  further 
answering  the  complaint,  this  defendant  says 
tbat  It  appears  upon  the  face  of  the  com- 
plaint that  the  alleged  causes  of  acti(»i  there- 
in set  tortb  did  not  arise  within  Ox  years 
previous  to  the  commencem^t  of  this  action. 
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(4)  For  a  furtber  defense  this  defendant  says 
that  none  of  the  causes  of  action  alleged  In 
the  said  complaint  accrued  within  six  years 
before  the  commencement  of  this  action,  (o) 
And  for  a  further  defense  this  defendant  says 
that  the  plaintiff  ought  not  to  be  permitted  to 
allege,  as  in  said  complaint  complained,  be- 
cause that,  even  if  said  loss  was  caused  to 
Bald  association  as  therein  alleged,  the  same 
was  caused  by  the  wrongs  act  of  an  agent 
or  officer  of  the  said  corporation,  for  whose 
actfl,  If  causing  loss  or  damage,  each  stock- 
holder in  said  aBsociatlon  must  bear  his  pto- 
portlmate  share;  and,  further,  because  it 
appears  from  the  ccnnplaint  and  the  exhibits 
filed  therewith  and  made  part  thereof  that, 
whatever  the  wrongful  act  or  acts  of  any 
such  person  may  hare  been,  the  same  was  the 
wrongful  act  or  acta  of  the  corporation  it- 
self, committed  by  it  through  its  committee 
of  stockholders  dnly  appointed,  and  for  which 
this  defendant  Is  not  liable.  (6)  For  a  further 
defense  this  defendant  says  that  if  the  snm 
of  *Qfty  thousand  dollars  of  the  funds  of  the 
association,  or  any  part  thereof,  was  misap- 
propriated by  Its  treasurer,  as  alleged  In  the 
complaint,  or  If  any  other  sum  or  sums  of 
money  were  lost  to  the  association,  as  In  the 
complaint  alleged,  each  and  every  of  such 
losses  accruing  to  the  association  were  oc- 
casioned by  the  araociatlon  itself,  or  con- 
tributed to  it  through  its  own  negligence  and 
wrongful  acts,  from  time  to  time,  as  api>ears 
from  the  reports  of  Its  several  committees  of 
stockholders,  duly  appointed,  which  reports 
are  among  the  exhibits  of  said  complaint,  and 
made  part  thereof.  (7)  And  tbis  defendant, 
for  a  further  defense,  says  that  actions  are 
now  pending  In  this  honorable  court  to  re- 
co'S-  fn>m  the  borrowing  members  of  the 
said  ABststance  Bnlldlng  &  Loan  Association 
the  snma  of  money  respecttTelr  due  by  ttiem, 
amounting  In  the  i^:gregate  to  the  sum  of 
about  thirty  tbotasand  dollars  ^30,000);  the 
same  being  secnred  by  bonds  and  mor^ges 
of  estate,  and  other  collaterals,  the  sales 
of  which  are  being  sought  to  be  enfwced  In 
tbls  honorable  court,  so  tbat  the  respective 
proceeds  of  such  sales  shall  be  applied  to- 
vards  the  payment  of  the  respectlTe  snms  due 
upon  said  bond,  wblcfa,  when  so  collected, 
will  ctmstttute  assets  of  the  said  corporation 
applicable  to  the  setQement  and  liquidation 
of  Its  corporate  aftalrs.  ^  That  tiiere  h 
also  pending  In  tbls  court  another  action 
a$r&)nst  the  said  Robert  B*.  Bnmham  and 
Benjamin  A.  Muckenfusa  to  recover  five 
thousand  dollars  (¥5,000)  for  the  breach  of 
the  official  bond  of  the  said  Robert  F.  Bum- 
ham,— another  asset  of  said  corporation.  (0) 
Tha.t  there  Is  still  another  action  pending  in 
tbls  honorable  court  against  the  Paragcai 
Btilldlng  A  Loan  AssoclaUon,  a  body  cor- 
porate, for  an  accounting,  and  to  recover  a 
snxn  of  mon^  exceeding  the  snm  of  tea  fliou- 
■and  dollars,— another  asset  of  tiie  Assistance  j 
Building  ft  Loan  Association,— reference  to  ! 
Tvhteh  said  three  pending  actions  Inroucht  by  j 


the  receive,  as  above  stated.  Is  craved.  And 
therefore  this  defendant  says  that  this  action 
has  been  prematurely  brought,  and  could  only 
be  properly  brought  after  the  coucluslon  of 
all  of  said  three  actions,  as  until  then  It  can- 
not be  known  whether  there  will  or  will  not 
be  any  deficiency,  or  how  much.  If  any, 
wherewith  to  charge  this  defendant  and  his 
codefendants  herein,  even  If  such  deficiency 
could  be  properly  chargeable  against  them, 
or  any  of  them,  which  this  defendant  de- 
nies. Wherefore,  this  defradant  asks  that 
the  complaint  herein  be  dismissed,  with  costs." 

The  defendant  Jacob  Kruse  filed  a  simi- 
lar answer,  except  that  In  paragraph  2  the 
defendant  admits  that  he  elected  a  di- 
rector of  said  association  at  the  time  of  the 
organization  thereof;  tbat  he  served  only  for 
about  a  year  thereafter.  The  defendant  F. 
W.  Cappelmann  filed  a  similar  answer,  ex- 
cept that  in  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  director  of  said  as- 
sociation on  or  about  the  day  of  Janu- 
ary, 1891,  and  that  be  served  as  such  up  to 
about  the  12th  day  of  March,  1892.  The  de* 
fendant  Lee  Loeb  filed  a  similar  answer,  ex- 
cept that  In  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  director  of  said 
association  on  or  about  the  day  of  Sep- 
tember, 1S91,  and  that  he  served  as  such  up 
to  about  the  12th  day  of  March,  1892.  The 
defendant  J.  Orrin  Lea  filed  a  similar  answer, 
except  that  In  paragraph  2  the  defendant  ad- 
mits that  he  was  elected  a  directs  of  said  as- 
sociation on  or  about  the  organization  of  the 
same,  and  that  he  served  as  such  up  to  about 
the   day  of  I>ecember,  1890.  The  de- 
fendant B.  Feldmann  filed  a  similar  answer, 
except  that  In  his  answer  he  denies  absolute- 
ly that  he  ever  was  elected  or  qualified  as  a 
director  of  the  Assistance  Building  &  Loan 
Association.  The  defendant  Robert  Martin 
filed  a  dmllar  answer,  except  that  in  his  an- 
swer he  denies  absolutely  that  he  ever  was 
elected  or  qualified  as  a  director  of  the  Assist- 
ance Building  &  Loan  Association.  The  de- 
fendant J.  Alwyn  Ball  filed  a  similar  answer, 
except  tbat  he  alleges  that  he  was  only  a  di- 
rector of  the  association  from  the  organiza- 
tion thereof  up  to  the  day  of  September, 

1885. 

Order  Overruling  Demurrer. 

"DAb  cause  having  bem,  bf  order  of  eoort, 
transferred  trom  calendar  1  to  calendar  2 
upon  motion  of  dtfendants'  attwneys,  and 
said  cause  having  come  cm  for  hearing  on  the 
23d  day  of  March,  1893,  btfore  tiis  honor, 
7udge  Aldrich,  and  an  oral  demurrer  to  the 
complaint  herein  having  been  Interposed  by 
the  defendants  upon  the  ground  tbat  the  com- 
plaint does  not  state  facto  snffldent  to  consti- 
tute B  cause  of  action,  afta  fdU  argument  It 
is,  <m  motion  of  H.  B.  Tonng  sod  Fltzslmons 
A  Moffett,  plaintiff's  attcnn^  ordered  tbat 
I  said  demurrer  be,  and  the  same  Is  hereby, 
>  overruled;  and,  the  defendants  having  given 
j  notice  of  Intentlw  to  appeal,  It  is  wdved  that 
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■  tbls  action  tw  stayed  till  tbe  detwmlnatlon  of 
said  appeal." 

fitzeeptloiu  of  DefendantB. 

•The  defendants  Alexander  Melctaers,  Pat- 
rick Darcy,  Jacob  Enise,  Lee  Loeb,  W.  H. 
Welch,  Bobfft  Martin,  B.  Feldmann.  T.  W. 
Oappelmaon,  J.  Orrin  Lea,  and  3.  Alwyn 
Ball  herelijr  gire  notice  of  tlielr  Intention  to 
appeal  to  the  supreme  court  from  the  order 
and  decree  of  hla  honor,  Judge  Aldrlch,  dated 
24tb  day  of  March,  1893,  overruling  the  oral 
demurrer  In  this  case,  and,  for  the  purposea 
of  said  ^peal,  make  the  following  exc^ 
tlons:  First  That  whilst  it  is  true  that  the 
complaint  alleges  that  the  defendant  direct- 
ors named  in  the  seventh  paragraph  of  the 
complaint,  for  and  during  tb^r  said  respec- 
tive tenns  of  office,  were  charged  with  all 
the  duties  and  subject  to  all  the  responsibili- 
ties attached  to  said  office  of  directors  In  said 
association  under  the  cliarter  and  by-laws  of 
said  association  and  laws  of  the  land,  and 
whilst  It  further  states  in  the  eighth  para- 
graph  of  the  complaint  that  the  said  defend- 
ants, and  each  and  every  of  them,  so  care- 
lessly, negligently,  wrongfully,  and  unlawful- 
ly, from  time  to  time,  performed  and  omitted 
to  perform  the  various  duties  pertaining  to 
their  said  office,  as  directors  In  said  associa- 
tion, as  to  cause  a  loss  to  said  assoclatlcm  of 
the  sum  of  fifty-eight  thousand  dollars,  and 
whilst,  in  the  ninth  paragraph  of  the  com- 
plaint, It  sets  out  many  different  alleged  acts 
of  such  negligence,  by  reason  of  which  acts 
of  negligence  on  the  part  of  each  and  every 
one  of  said  directors  the  association  sustained 
a  loss  of  flfty-elgbt  thousand  dollars,  for 
which  said  defendants  are  Jointly  and  sever- 
ally liable,  yet  the  complaint  fails  to  state 
the  time  or  times  at  which  any  of  such  al- 
leged acts  of  negligence  by  omission  or  com- 
mission occurred,  and  further  failed  to  state 
any  directors  or  set  of  directors  who  were 
serving  as  such  when  any  act  or  acts  of  neg- 
ligence occurred.  In  other  words,  whilst  acta 
of  negligence  are  alleged,  and  damages  flow- 
ing therefrom  are  charged,  and  all  parties 
who  ever  were  directors,  from  first  to  last, 
are  named,  the  failure  to  state  the  time  or 
times  of  the  alleged  acts  of  negligence,  and 
who  were  the  directors  when  such  acts  of 
n^IIgence  occurred,  malces  It  Impossible  for 
any  proper  judgment  to  be  rendered  against 
the  directora  who  would  be  liable  for  such 
acts  of  n^igence.  If  any,  but  in  fact  charges 
that  every  directw  named,  from  the  begin- 
ning to  the  last,  is  Jointly  and  severally  lia- 
ble, and  demands  Judgment  against  all,  al- 
though one  or  more  of  them  may  not  at  the 
time  have  been  a  director  of  the  association. 
Second.  That  the  action  is  based  upon  the 
primacy  liability  of  the  directors,  whereas  It 
iB  respectfully  submitted  tbat  their  liability, 
If  any,  Is  secondary,  sounding  in  damages 
which  can  only  be  recovered  after  all  the  as- 
sets of  the  association  have  been  ^liausted, 
and  actual  loss  thus  adjudicated.  whlUt  tbe 


complaint  her^  sbows  upon  Its  face  the  pen- 
deni^  of  suits  tor  tbe  recovery  of  outstanding 
assets  sufficient  to  pay  any  loss  alleged  to 
have  been  suffered  from  the  negligence  of  the 
defendants.  Third.  Tbat  the  exhibits  filed 
with  the  complaint,  and  made  part  and  parcel 
thereof,  show  upon  their  face  that  every  act 
of  omlBsiai  or  of  commiaalon  aU^^  as  neg- 
ligence of  the  directors  bad  been.  In  pursu- 
ance of  the  constitution  and  by-laws  of  tbe 
association,  from  time  to  time  regularty  pass- 
ed upon,  confirmed,  and  ratified  by  the  asso- 
ciation Itself.  Fourth.  Tbat  all  tbe  annual 
statements  of  the  secretary  and  treasurer 
complained  of  as  false  bad  been  r^nlariy  ap- 
proved, ratified,  and  confirmed  by  the  aasD- 
ciation  Itself,  as  provided  by  Its  constltntioD 
and  by-laws;  tbat  these  are  part  ot  the  com- 
plaint, and  tbat  tbe  corporation,  and  conse- 
quenUy  Its  represnitatlve,  the  reodver,  is  es- 
topped from  disputing  the  same;  tbat  this  sc- 
tlon  is  professedly  brought  in  behalf  of  ttw 
nonborrowlng  as  well  as  tbe  borrowbig  stotft- 
holders,  tbe  object  being  to  relieve  borrowing 
stoclcholders  from  any  further  perforinance 
of  their  contract,  seeking  to  sniiatitate  tbe  lia- 
bility of  the  directors  in  discharge  of  the 
same,  whereas  it  is  respectfully  submitted 
tbat,  inasmuch  as  at  the  annual  meetings  * 
aforesaid  all  acts  and  doings  of  the  secretary 
and  treasurer,  by  reason  of  which  It  is  sought 
to  charge  tbe  defendants,  were  from  time  to 
time  audited  and  confirmed  by  the  assodatioD 
itscdf,  the  borrowing  members,  if  any  light 
they  iiad  to  be  relieved  from  their  contract 
and  to  tlirow  nay  loss  upon  the  dlrectras, 
tbey.  the  borrowing  members,  are  estopped 
from  complaining  of  the  correctness  of  such 
statements,  and  must  perform  tbebr  contract, 
tbe  performance  of  which,  as  shown  by  the 
complaint  Itself,  would  result  In  the  estab- 
lishment of  no  loss  to  the  association,  and  no 
liability  on  the  part  of  its  directors,  even  tf 
they  bad  been  guilty  of  said  acts  of  negli- 
gence, and  if  damage  had  resulted  tbere- 
from.  Fifth.  That,  under  section  4  of  ar- 
ticle 6  of  tbe  constitution  of  said  aaaocia- 
titm,  the  directors  were  required  to  order  a 
full  statement  of  its  affairs  to  be  annnal- 
ly  prepared  at  least  seven  days  before  tbe 
annual  general  meetii^  of  the  associatloD. 
at  which  meeting  such  statement  shall  be 
submitted  after  having  been  first  audited 
and  signed  by  three  members  of  the  conxin- 
tlon  selected  by  the  board,  and  by  article  10 
of  said  constitution  such  statement  is  direct- 
ed to  be  made  by  the  secretary  and  treasurer, 
and  tbat  such  annual  statements,  filed  as  ex- 
hibits to  tbe  complaint  in  this  acUoa.  and 
made  a  part  and  parcel  ttaweof,  show  upon 
their  fkoe  tbat  every  act  of  mnission  or  com- 
mission all^d  as  negligence  of  the  directors 
had,  in  pursuance  of  said  nmstitutlou,  been 
passed  upon  and  confirmed  by  tbe  society  It- 
self, and  tiiat  the  accounts  of  the  secretary 
and  treasurer  were  from  time  to  time,  as 
shown  by  tbe  exhibits  to  the  complaint,  duly 
audited  and  confirmed  and  signed  by  three 
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memba's  of  the  association,  and  approved 
and  ratified  by  the  association  itself,  and  In 
consequence  thereof  the  board  of  directors 
are  neither  jointly  nor  severally  responsible 
therefor.  The  eighteenth  annual  statement 
shows  $91,750.14,  over  twice  enough  to  pay 
the  Indebtedness  alleged  in  the  thirteenth  par- 
airraph  of  the  complaint,  of  $43,950." 

Fltzslmons  &  Moffett  and  H.  E.  Yonng,  for 
plaintiff.  Mordecal  &  Gadsden,  for  Alexan^ 
der  Melchers^  Jacob  Kruse,  Patrick  Darcy,  and 
Lee  Loeb.  Asher  D.  Oohen,  for  W.  H.  Welch. 
J.  N.  Nathans,  for  A.  F.  C.  GramOT.  Simons, 
SlegUng  &  Cappelmann.  for  F.  W.  Cappel- 
mann.  J.  Ancmm  Simons,  for  B.  Feldmann. 
John  G.  Millar  and  Hnger  Slnkler,  for  Robert 
Martin.  Mitchell  &  Smith,  for  J.  Alwyn 
BaU.   W.  "HeDsy  Thomas,  toe  J.  Orrln  I^ea. 

GARY,  J.  This  Is  an  action  brought  by 
George  Lamb  Bulst,  as  receiver  of  the  As- 
sistance Building  &  Loan  Association, 
against  the  above-named  defendants,  to  re- 
cover Jndgment  for  the  sum  of  $58,000,  dam- 
ages allied  to  have  been  sustained  by  the 
said  association  on  account  of  negligence 
on  the  part  of  said  defendants  In  the  dis- 
charge of  their  duties  as  president  and  di- 
rectors of  said  association.  The  case  was 
placed  for  trial  on  calendar  1,  but,  on  mo- 
tion of  defendants'  attorneys,  was  ordered, 
by  the  presiding  Judge,  to  be  transferred  to 
calendar  2,  on  the  ground  that  the  case  was 
one  in  equity,  and  not  at  law.  When  the 
case  was  called  for  trial  on  calendar  2  the 
defendants  demurred  to  the  complaint  on 
the  gronnd  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  The  defendants 
have  appealed  to  this  conrt  on  exceptions 
assigning  error  on  the  part  of  the  circuit 
judge  in  overruling  the  demurrer;  and  the 
plalntiflF  has  appealed  because  his  honor,  the 
presiding  judge,  ruled  that  this  Is  an  equi- 
ty case,  and  ordered  It  transferred  from  cal- 
endar 1  to  calendar  2.  For  a  proper  un- 
derstanding of  the  questions  in  this  case,  it 
will  be  necessary  to  Incorporate  in  the  re- 
port of'  It  the  complaint,  the  answer,  the 
order  transferring  the  case  from  calendar  1 
to  calendar  2,  the  order  overruling  the  de- 
murrer, the  exceptions  of  the  plaintiff,  and 
the  exceptions  of  the  defendants. 

We  will  first  consider  the  plaintiffs  excep- 
tions, which  complain  of  error  on  the  part 
of  the  circuit  judge  in  deciding  that  this  Is 
a  case  In  equity,  and  not  an  action  at  law. 

At  the  time  of  the  organization  of  the  as- 
sociation, Alexander  M^chers  was  elected 
president,  and  was  from  year  to  year  re- 
elected to  that  office,  and  was  president  at 
the  time  of  the  appointment  of  the  receiver 
mentioned  In  the  complaint  Daniel  Rave- 
nel  was  a  director  of  the  company  from  Its 
organization  until  September,  1890;  J.  Or- 
rln Lea,  from  its  organization  until  Septem- 
ber, 1890;  Lee  Loeb,  from  September,  1890, 


until  the  appointment  of  the  receiver;  J.  Al- 
wyn Ball,  from  its  organization  until  Sep- 
temljer,  1886;  Robert  Martin,  from  July. 
1891,  until  the  appointment  of  the  receiver; 
P.  W.  Capprfmann,  from  January,  1891,  until 
the  appointment  of  the  receiver;  Jacob 
Kruse,  A,  F.  G.  Cramer,  Patrielc  Darcy,  and 
W.  H.  Welch,  from  its  organization  until 
the  appointment  of  a  receiver.  Therefore, 
taking  the  period  of  service  by  years.  It 
stands  thus:  1883:  Alexander  Melchers, 
president  Board  of  directors:  Daniel  Rave- 
nel,  Jacob  Kruse,  Patrick  Darcy,  A.  F.  C. 
Cramer,  W.  H.  Welch,  and  J.  Alwyn  Ball. 
1884:  The  same.  1885:  The  same,  until 
September.  1886:  Alexander  Melchers,  pres- 
ident. Board  of  directors:  Daniel  Ravenel, 
Patrick  Darcy,  Jacob  Kruse,  A.  P.  G.  Cra- 
mer, W.  H.  Welch.  1837:  The  same.  1888: 
The  same.  1889:  The  same.  1890:  Up  to 
September,  tlw  same,  except  that  B.  Feld- 
mann  became  a  member  of  the  board  io 
September,  1888.  1S91:  Alexander  Melchers, 
president  Board  of  directors:  Patrick  Dar- 
cy, Jacob  Kruse,  A.  F,  0.  Cramer,  W.  H. 
Welch,  Robert  Martin,  P.  W.  Cappelmann. 
1892:  Alexander  Melchers,  president  Board 
of  directors:  Lee  Loeb,  Robert  Martin,  P. 
W.  Cappelmann.  B.  Feldmann,  Patrick  Dar^ 
cy,  Jacob  Kruse,  A.  F.  0.  Cramer,  and  W. 
H.  Welch. 

The  ninth  paragraph  of  the  complaint  sets 
forth  the  particular  acts  of  negligence  al- 
leged to  have  been  committed  by  the  de- 
fendants, which  are  as  follows;  That  the  de^ 
fendants  failed  to  meet  monthly,  as  requir- 
ed by  the  by-laws  of  the  association,  in  or- 
der to  dispose  of  funds.  Palled  to  hold  the 
stated  meeting  to  pass  on  loans;  to  inspect 
the  books  and  accounts  of  the  association; 
to  have  annual  statements  properly  audited; 
to  see  that  drafts  on  the  treasury  were 
properly  signed;  to  require  a  proper  bond 
from  the  treasurer.  Allowed  the  funds  to 
accumulate  In  the  hands  of  the  treasurer. 
Instead  of  lending  them  out  Put  forth 
yearly  Incorrect  and  untrue  statements,  and 
misrepresented  the  condition  of  the  asso- 
ciation. DM  not  verify  by  vouchers  the 
false  and  incorrect  statements  of  the  treasur- 
er. Certified  and  misrepresented  that  $07,- 
272  had  been  apeut  in  buying  and  retiring 
shares  of  the  association,  when  this  was 
false.  Failed  to  verify  the  alleged  pur- 
chases of  stock,  and  call  for  the  production 
of  the  scrip  so  alleged  to  have  been  bought, 
and  have  it  canceled,  and  did  not  enforce 
the  penalties  for  nonpayment  of  Install- 
ments when  due. 

It  appears  upon  the  face  of  the  complaint 
that  the  alleged  liability  on  the  part  of  the 
defendants  IB  not  one  and  the  same,  by  rea- 
son of  the  fact  that  some  of  the  alleged  acts 
of  negligence  were  committed  by  some  of  the 
defendants  at  a  time  when  others  of  the  de- 
fendants were  not  members  of  the  board  oT 
directors  of  the  association;  that  the  alleged 
liability  of  the  defendants  la  not  for  a  defl- 
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nlte  and  fixed  amount;  that  as  the  liability 
of  the  defendants  is  founded  upon  their  al- 
leged negligent  discharge  of  official  duties, 
and  some  of  the  defendants  did  not  hold  of- 
fice, as  directors,  from  the  organization  of 
the  association  until  the  appointment  of  a  re- 
ceiver, they  are  not  equally  guilty,  nor  equal- 
ly liable  for  damages,  by  reason  of  each  and 
every  of  said  alleged  acts  of  negligence.  The 
defendants  are  therefore  only  liable  for  their 
proportionate  parts  of  the  damages  alleged  to 
have  been  sustained  by  thehr  negligent  acts 
committed  at  different  times,  and,  in  order 
to  ascertain  the  proportionate  amount  for 
which  each  was  liable,  It  was  necessary  to 
resort  to  a  court  of  equity.  The  proportions 
In  which  the  defendants  are  liable  can  only 
be  determined  by  an  accounting  of  their  acte 
and  dohigs  as  officers  of  the  association,  and 
to  make  such  an  accounting  Ls  peculiarly  the 
[H*ovlnce  of  a  court  of  equity.  Having 
reached  the  conclusion  that  the  defendants 
are  only  liable  for  their  proportionate  parts 
of  the  loss  sustained  by  reason  of  their  al- 
leged acts  of  negligence,  and  that  the  propor- 
tions In  which  they  are  liable  can  only  be 
determined  by  an  accounting  as  to  their  of- 
ficial acts,  it  would  seem  to  be  unnecessary 
to  dte  authorities  to  show  that  a  court  ol 
equity  is  the  proper  forum  for  such  account- 
lug,  and  the  adjustment  of  proportions  in 
which  they  are  liable.  The  distinction  where 
the  liability  of  the  directors  la  for  a  fixed  and 
definite  amount,  and  where  they  are  only 
liable  for  a  proportionate  part,  which  can  be 
determined  only  by  an  accounting,  is  pointed 
out  in  a  number  of  cases,  among  which  we 
may  mention  Hornor  v.  Henning,  93  U.  S. 
228;  Pollard  v.  Bailey,  20  Wall.  B20;  Terry 
v.  Tubman,  92  U.  S.  156;  Stone  v.  Chlsholm, 
113  V.  S.  302.  5  Sup.  CL  497,-all  cited  with 
approval  la  HaU  t.  Ellnck,  25  S.  G.  348.  In 
support  of  our  view  that  this  Is  a  case  In 
equity,  the  following  authorities  are  also 
cited:  3  Pom.  Eq.  Jur.  §S  1088-1091,  1094; 
3  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  701; 
Brlnkerhoff  v.  Bostwlck,  105  N.  Y.  567,  12 
N.  B.  58;  Latimer  v.  Bailroad  Co.,  39  S.  C. 
51,  17  8.  B.  The  plalntKTs  excQptionB 

are  overmled. 

We  come  now  to  a  consideratloD  of  tlie  de- 
fendants' exceptions. 

The  first  exception  of  the  defendants  com- 
plains that  while  acts  of  negligence  are  al- 
leged, and  damages  flowing  therefrom  are 
charged,  and  all  parties  who  were  ever  di- 
rectors, from  first  to  last,  are  named,  the 
failure  to  state  the  time  or  times  of  the  al- 
lied acts  of  negligence,  and  who  were  the 
directors  when  such  acts  of  negligence  oc- 
curred, makes  It  Impossible  for  any  proper 
judgment  to  be  rendered  against  the  direct- 
ors who  would  be  liable  for  such  acts  of 
negligence,  If  any,  but  In  fact  the  complaint 
charges  that  every  director  named,  from  the 
beginning  to  the  last,  Is  Jointly  and  severally 
liable,  and  demands  Judgment  against  all, 
although  one  or  more  of  them,  at  the  time, 


may  not  have  been  a  director  of  the  associa- 
tion. Section  181  of  the  Code  provides  that 
"when  the  allegations  of  a  pleading  are  so 
Indefinite  or  uncertain  that  the  precise  na- 
ture of  the  cbai:ge  or  defense  Is  not  apparoit 
the  court  may  require  the  pleading  to  be 
made  more  definite  and  certain  by  ammd- 
ment"  The  remedy  in  such  cases  is  not  by 
demurrer,  but  by  motion  to  make  more  defi- 
nite. Mobley  v.  Cureton.  6  S.  C.  49;  Ghn- 
ders  V.  Vemer,  12  S.  a  6;  Hellams  v.  Swlt- 
zer,  24  S.  C.  39;  Dowle  v.  Joyner,  25  S.  C. 
123;  Holland  v.  Kemp.  27  8.  C.  623,  8  a  E. 
83;  Chapman  t.  City  Council,  28  S.  C.  373, 
6  S.  E.  158;  McCown  r.  McSween,  29  S.  C. 
130,  7  S.  H.  45;  Westlake  v.  Farrow,  34  8.  C 
270,  13  S.  E.  468;  Cartln  v.  Bailroad  Oo..  20 
S.  E.  979.   The  first  exception  Is  overruled. 

The  second  CTceptloa  raises  the  objection 
to  the  complaint  that  the  action  Is  based  on 
the  primary  liability  of  the  defendants,  wbere- 
aa  their  liability.  If  any,  is  secondary.  This 
objection  may  be  interposed  as  a  ground  of 
defense  In  the  answer,  but  does  not  subject 
the  complaint  to  demurrer.  It  Is  simply  an 
equity  which  the  defendant  may  assert  If  be 
sees  proper.  Moss  v.  Bratton,  5  Bich.  Eq.  1. 
The  second  exception  Is  overruled. 

The  third,  fourth,  and  fifth  aceptions  win 
be  considered  together.  Whether  we  regard 
these  exceptions  as  raUlng  objections  to  the 
complaint  because  It  shows  upon  the  f^ 
that  the  assoclatton  was  guilty  of  contribu- 
tory negligence,  or  as  stating  fagtu  consti- 
tuting an  estoppel,  in  neither  case  can  it  be 
sustained.  Whether  certain  facts  constitute 
contributory  negligence  depends  upon  the  In- 
ference drawn  frcan  such  facts,  which  la  not 
within  the  province  of  this  court  where  the 
case  comes  up  on  an  appeal  from  an  ardee 
overruling  a  demurrer.  Nor  can  this  court, 
under  such  drcumstances,  detenuine  wheth- 
er the  facts  alleged  in  the  complaint  make 
out  an  estoppel.  For  this  court,  under  the«s 
circumstances,  to  determine  whether  the 
tacts  stated  In  the  complaint  constitute  con- 
tributory negligence  or  an  estoppel  would  be 
to  pass  upon  the  facts  of  the  case  In  the  first 
Instance,  thus  usurping  the  powers  of  the 
court  below.  The  distinction  must  be  k^t 
In  mind  betwera  the  cases  where  t&cts  are 
alleged  from  which  the  admission  is  sought 
to  be  Inferred.  These  exceptions  are  over- 
ruled. It  Is  the  Judgment  of  this  court  that 
the  orden  ai^iealed  from  be  afllrmed. 


(M  Ott.  »1) 

MATOR,  ETC.,  OP  CITY  OP  MAOOifl  v. 

MACON  CONSTRUCTION  CO. 
(Suprma  Court  of  Georgia.  July  80,  ISM.^ 

TaXATIOW  of  CORPORJITS  StoOK. 

The  municipal  government  of  the  dtr  of 
Macon  has  no  authority  of  law  to  levy  and  col- 
lect from  a  bu^ness  corporation  having  an  ofBoe 
and  doing  baslness  In  the  cit7  a  tax  apon  the 
capital  stock,  as  auch,  of  the  corporation  itself. 
Tiie  authori^  given  to  the  ma^or  and  coandl 
by  the  act  of  December  11,         "to  levy  and 
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collect  a  tax  upon  all  property,  real  and  person- 
al, within  the  limits  of  the  city;  upon  bankini, 
insurance  and  other  capital  naployed  therein, 
etc.,— authorizes  the  taxation  by  the  city  of 
all  property  a  corporation  may  actually  own, 
and  of  all  capital  it  may  actually  employ,  with- 
in the  limits  of  the  city;  but  this  power  does 
not  extend  to  the  taxation  of  the  capital  stock 
of  the  corporation,  as  a  part  of  Its  property 
or  a8set«,~the  stock  hting,  so  far  u  tot  cor^ 
ration  b  concerned,  a  liaDility. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
J.  U.  Griggs.  Judge. 

AcUon  between  the  city  of  Macon  and  the 
Macon  Constractlon  Company.  From  tbe 
jndsment  rendered,  the  city  brings  eaar. 
Affirmed. 

Dessau  &  Hodges,  W.  M.  WImberly,  and 
C  L.  Bartlett,  for  plaintiff  In  error.  Oustin, 
Querry  ft  Hah,  for  defendant  In  error. 

LUMPKIN,  J.  The  only  question  In  this 
case  Is  whether  or  not,  under  that  proTiaion 
of  the  charter  of  Macon  authorizing  the 
mayor  and  eounell  "to  levy  and  collect  a  tax 
upon  all  property,  real  and  personal,  within 
the  limits  of  tbe  city;  upon  banking,  in- 
surance and  other  capital  employed  therein," 
—tbe  municipal  government  has  a  legal  rtght 
to  levy  and  collect  from  a  business  corpora- 
tion having  an  office  and  doing  business  in 
tbe  city  a  tax  upon  its  capital  stock,  as  sucb. 
There  can  be  no  doubt  that  under  tbe  act  of 
December  11,  1871,  from  which  tbe  above 
quotation  Is  taken,  tbe  municipal  govern- 
ment of  tbe  city  of  Macon  may  tax  all  prop- 
erty owned  by  tbe  Macon  Construction  Com- 
pany, and  all  tbe  capital  that  company  may 
actually  employ,  within  the  limits  of  tbe 
city;  but  the  capital  stock  of  the  company 
is  neither  property  owned  by  It,  nor  capital 
which  it  employs.  Tbe  stock  Issued  by  a 
corporation  Is  not  property  owned  by  it 
Sucb  stock  Is  In  no  sense  assets,  but  on  the 
contrary,  is  a  liability.  Stock  In  an  In- 
corporated company  Is  held  and  owned  by 
the  stockholders.  As  to  them,  it  Is  prop- 
erty, and  may  or  may  not  be  subject  to 
municipal  taxation;  but,  relatively  to  the 
corporation  Itself,  It  is  not  property  at  all. 
Neither  a  natural  nor  an  artificial  person 
can  properly  be  said  to  own  a  chose  in  ac- 
tion, or  written  Instrnment  of  any  sort, 
which  merely  evidences  the  fact  that  he  or 
It  is  liable  to  or  indebted  to  another.  Judg- 
ment affirmed. 

(M  Oa.  202) 

WESTERN  UNION  TEL.  CO.  v.  WATSON. 
(Supreme  Court  of  Georgia.  July  30,  1894.) 
Daur  IN  Dblivbrx  or  Tblbqbaii— Rbmotb  Dam* 

AOS. 

Where  the  plaintlff'B  alleged  damages 
resulted,  not  from  loea  dependent  on  the  state 
of  his  contract  with  his  customer  as  that  con- 
tract actually  existed  at  the  time  of  default  by 
the  telegraph  company,  but  by  reason  of  failure 
to  obtain  a  modification  of  that  contract  ac- 
cording to  a  pn^iKMitioB  which  the  plaintiff  In* 


tended  to  make,  and  which  the  customer  would 
have  accepted  If  It  bad  been  made,  neither  of 
them  in  fact  knowing  of  tbe  other's  state  of 
mind  on  the  subject  until  it  was  too  late  to 
make  tiie  modification  or  agree  upon  it  the  dam- 
ages were  too  remote  and  uncertain  to  be  the 
basis  of  a  recovery  for  delay  in  delivering  a 
telegram,  and  for  exposure  of  its  contents  to 
the  customer  before  delivery,  thus  causing  the 
customer  to  take  action  contrary  to  the  plain- 
tiffs  probable  interest  whldi  otherwise  he 
would  not  have  taken. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Oconee  county; 
N.  L.  HutchlnB,  Judge. 

Action  by  J.  W.  Watson  against  the  West- 
em  Union  Telegraph  Company.  Prom  the 
Judgment  tendered,  defendant  brings  error. 
Reveraed, 

Following  Is  tbe  official  report: 

Watson  sued  tbe  telegraph  company  for 
damages.  The  nature  of  his  claim  will  ap- 
pear from  the  report  of  tbe  evidence  herein- 
after made.  He  obtained  a  verdict  for  $180. 
Defendant  moved  for  a  new  trial,  and  the 
court  passed  a  Judgment  that  a  new  trial 
be  granted  unless  plaintiff  would  write  off 
all  of  the  verdict  In  excess  of  $129.90.  Such 
excess  was  written  off,  and  defendant  ex- 
cepted. The  grounds  of  the  motion  were 
that  the  verdict  was  contrary  to  law,  evi- 
dence, without  evidence  to  support  It  and 
decidedly  and  strongly  against  tbe  weight 
of  tbe  evidence.  Upon  tbe  trial,  Watson, 
testified:  "Am  agent  of  tbe  Brown  Cotton- 
Gin  Company  of  New  London,  Conn.,  and  as 
such  sold  to  C.  L.  Pltner  two  seventy-saw 
gins,  feeders,  and  condensera  about  the  last 
of  July  or  first  of  August  1892,  for  $695. 
My  commission  on  tbe  sale  would  have  been 
$23a  I  told  Pitner  the  gins  had  been  ship- 
ped; that  I  had  a  letter  from  the  Brown 
Cotton-Gin  Company,  stating  they  would  be 
shipped  in  a  day  or  two.  On  September  2, 
1892,  I  telegraphed  them  asking  why  tbe 
gins  had  not  come,  and  in  reply  received  the 
following  telegram:  'Owing  to  press  of  or^ 
ders,  Impossible  to  ship  before  Monday  next 
Will  that  answer?  signed  by  them.  [The 
telegram  In  question.]  When  I  read  this 
telegram,  I  went  at  once  to  see  Pitner  at 
bis  mill,  and  there  learned  that  he  knew 
what  was  In  the  tel^ram,  and  had  gone  to 
Athens  to  buy  other  gins.  I  went  to  Athens 
that  night  to  see  him  in  regard  to  the  gin. 
and  to  make  arrangements  with  him  to  al- 
low me  to  put  in  a  new  gin  I  had  on  band, 
to  be  used  by  him  until  the  gin  I  sold  bim 
came;  and  be  agreed  to  It  provided  he 
could  countermand  tbe  ordera  for  gins  he 
had  made  In  Athens  after  he  got  there  that 
evening.  Before  going  to  Athens  to  see 
Pitner,  I  went  to  the  depot  and  asked  Gay, 
the  agent  why  he  told  Pitner  what  was  In 
that  telegram,  and  he  said.  The  devil!  I 
never  thought  about  it  being  any  harm.'  I 
lost  $238  by  Gay,  agent  of  defendant,  telling 
Pitner  what  was  In  the  telegram;  or,  If  tbe 
telegram  had  been  delivered  within  a  rea- 
sonable time  aftw  it  was  received  In  the 
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office  at  WatklnsvIUet  I  couTd  have  seen  Pit- 
ner,  and  could  bave  made  arrangtunenla 
with  lilm  to  wait  until  the  gins  came,  and 
would  not  hare  lost  mj  commission,  aa  I 
did,  by  reason  of  the  contents  of  the  tele- 
gram being  dlmlged  and  the  delay  In  its  de- 
livery," There  was  further  evidence  for 
pliUntlff,  showing  that  the  telegram  was  de- 
livered at  plaintiff's  store  between  2:30  and 
3  o'clock  p.  m.,  September  2d;  and  that 
plaintiff  had  been  to  Atbens  that  day,  and 
got  back  to  WatklnsvlUe,  to  his  store,  by 
half  past  2  o'clock,  and  went  ov»  to  his 
honse,  where  he  was  when  the  telegram  was 
dellvcnd  at  the  store;  ate  his  dinner,  and 
came  back  to  the  store,  and  his  son  gave 
him  the  ttiegram.  For  defmdant,  Gay  tes- 
tified: "Pltner  came  to  me  on  Sept^ber  2, 
1892,  and  asked  me  If  the  gins  had  come 
that  Watson  had  ordered  for  talm.  I  told 
him,  'No.'  I  was  botfa  d^iot  agent  and  tele- 
graph agent  Just  before  he  came  In,  I  had 
received  the  telegram,  copied  It  ont,  put  the 
copy  In  an  envelope  on  the  table,  and  the 
original  I  pnt  on  file.  I  did  not  divulge  its 
contents  to  Pltner,  and  did  not  call  his  at- 
tention to  It  If  he  saw  It  In  my  office,  I  did 
not  know  It  The  message  was  received  by 
me  at  1:15  o'clock.  I  took  tel^ram,  and 
wait  at  once  to  Watson's  place  of  business, 
About  half  mile  from  the  telegraph  office, 
and  delivered  It  to  his  son.  1  did  not  take 
the  time  of  delivery,  though  the  rules  of  the 
•company  require  It  I  never  do  take  It 
■down  In  any  case."  FItner  testified: 
-"Bought  two  gins  from  Watson  the  latter 
part  of  July  or  first  of  August  No  time  was 
apedfled  tot  them  to  be  d^Ivered.  He  was 
to  divide  his  commission  with  me.  Do  not 
remember  what  that  was.  Do  not  think  I 
was  to  pay  over  $450  or  9500  for  the  gins, 
feeders,  and  condensers.  I  went  to  Wat- 
son, and  asked  him  about  tbe  gins,  and  he 
said  they  had  been  shipped,  as  he  had  a 
letter  from  the  gin  company  to  that  effect 
I  became  Impatient  about  the  gins,  as  the 
season  was  upon  me,  and  went  to  tlie  depot 
on  September  2d,  to  know  if  they  had  come. 
When  I  asked  Gay  If  they  had  come  he 
said,  *Mo,'  and  then  my  attention  was  called 
In  some  way  by  him  to  the  telegram  which 
was  lying  on  the  table.  I  picked  It  up,  and 
read  it  He  did  not  show  It  to  me,  but  call- 
ed my  attention  to  It  In  some  Sfiay.  When  I 
read  It  be  shot  up  the  office,  and  we  went 
outelde,  and  had  a  conversation  about  the 
gtrs.  I  then  went  down  to  tlie  gin  house, 
and  bad  my  horse  hitched  up,  and  went  to 
Watson's  store,  and  asked  where  he  was, 
and  was  told  by  his  son  that  he  was  out  I 
then  went  to  Atbens,  and  bought  two  gins. 
If  I  could  have  seen  Watson  before  I  went 
to  Athens,  I  wodld  have  accepted  his  propo- 
sition to  put  In  the  new  gin,  to  be  used  until 
the  gins  I  bought  from  him  cnme,  and 
would  not  have  bought  other  gins  in  Atbens 
or  elsewhere,  tor  I  agreed  to  take  his  gins 
that  night  provided  I  could  eountermand 


the  orders  with  the  parties  from  whom  I 
had  purchased  in  Athens.  I  went  to  see 
them  the  next  morning,  and  they  would  not 
let  me  out  of  the  trade.  If  I  bad  not  seen 
the  telegram,  I  would  not  have  gcme  to 
Athens  and  bought  ^ns  from  other  iMtrtles." 

Dorsey,  Brewster  &  Howiell  and  Geo.  Dud- 
ley Thomas,  for  plaintiff  in  error.  W.  M. 
Smith  and  Thomas  it  Strickland,  for  de- 
fendant In  error. 

SIMMONS,  J.  Under  the  facts  In  this 
case,  which  will  be  found  set  out  in  the  offi- 
cial report,  the  damages  were  too  remote 
and  uncertain  to  be  the  basis  of  a  recovery 
for  delay  In  delivering  the  telegram  and  for 
exposure  of  Its  contents  to  the  plalntilTs 
customer  before  delivery.  The  da  ma  gee  did 
not  result  from  any  loss  dependent  on  the 
state  of  his  contract  with  the  customer  as 
the  contract  actually  existed  at  the  time  of 
tbe  default  by  tbe  telegraph  company.  Plt- 
ner, tbe  customer,  was  to  take  from  Watson 
two  gins  of  tbe  Brown  Cotton-Gin  Company 
of  New  tiondon.  Conn.  Pltner  had  waited 
for  some  time  for  tbe  gina  to  be  delivered 
to  bim,  but  bad  been  disappointed.  When 
tbe  telegram  was  disclosed  to  him,  he  went 
to  Athens,  and  purchased  another  gin  from 
a  different  person.  This  action  la  tiased  on 
the  theory  that  If  tbe  telegram  bad  not  been 
shown  Pltner,  Watson  would  have  made  a 
different  arrangement  with  Iiim,— that  he 
would  have  induced  Pitner  to  consent  to 
use  another  gin  until  the  gins  he  was  ex- 
pecting to  receive  sbould  arrive, — and  thus 
get  bis  commission  on  the  sale  of  those  gins. 
In  order  to  do  this  It  would  have  been  neces- 
sary to  obtain  tbe  consent  of  Pitner,  and 
Pltuer  might  or  might  not  have  made  tbe 
new  arrangement  with  Watson.  It  Is  true. 
Pitner  says  now  that  be  would  have  made 
it,  but  we  cannot  tell  whether  he  would 
have  done  so  or  not  He  might  have  been 
In  a  different  state  of  mind  then  from  tbe 
state  of  mind  he  was  In  at  tbe  trial  of  tbe 
case.  He  might  have  consented  to  It  or 
might  not  have  done  so.  On  the  whole,  we 
think  tbe  damages  are  too  remote  and  un- 
certain to  be  tbe  liasia  of  a  recovery.  Judg- 
ment reversed. 


(H  Ok.  ao?) 
BOWERS  v.  KANADAY. 
(Supreme  Court  of  Georgia.   July  30,  18&4.) 

CeKTIORABI— APPLIOATIOS  BT  MlNOK. 

1.  A  minor  who  has  sufficient  diocretioD. 
not  only  to  undontand  on  oath  and  its  obliea- 
tion.  but  to  form  and  entertalD  a  rational  opin- 
ion as  to  his  own  rif;!its  and  interests,  is  compe- 
tent to  make  an  affidavit  veriCyinjf  a  petitioD 
for  certiorari  brought  for  bim  by  a  guardian  ad 
litem;  and  in  the  affidavit  he  may  depose  to 
his  own  iQabililTi  by  reason  of  poverty,  to  pay 
costs  and  give  security. 

2.  Tbe  minor  being  the  real  party,  and  the 
gnardiao  ad  litem  his  represeutatire,  the  letter 
of  the  statute  (Code,  I  4056)  Is  not  quite  ad- 
justed to  tbe  predse  case;  and  henoe'ao  affida. 
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vit  made  hj  eitSm  could  be  regarded  as  a  sub- 
stnntial  compliance  with  its  reqnirementB. 
(Syllabus  by  the  Coart.) 

Error  from  superior  court,  Lumpkin  coun- 
ty; C.  J.  Wellborn,  Judge. 

To  property  levied  on  under  execution  In 
favor  of  A.  G.  Kanaday  as  that  of  L.  Green- 
man,  John  H.  Bowers,  guardian  ad  litem  of 
William  A.  Greenman,  Interposed  a  claim  of 
ownership.  To  review  an  adverse  Judgment, 
the  guardian  brought  certiorari,  and  from  an 
order  dismissing  that  writ  he  brings  error. 
Reversed. 

J.  J.  Kimsey.  M.  Q.  Boyd,  snd  W.  S.  Huff, 
for  plaintiff  In  error  J.  W.  H.  Underwood, 
for  defendant  in  atot. 

LUMPKIN,  J.  An  execution  In  Avor  of 
Kanaday  was  levied  upon  a  yoke  of  oxen 
as  tbe  property  of  L.  Greenman.  A  claim 
was  interposed  by  Bowers,  as  guardian  ad 
litem  of  William  A.  Greenman,  a  minor 
about  20  years  of  age,  alleging  that  the 
property  banged  to  the  latter.  On  the 
trial  the  property  was  found  subject,  and 
Bowers,  as  such  guardian  ad  litem,  sued 
out  a  writ  of  certiorari.  The  petttiob  was 
verified  by  the  oath  <tf  William  A.  Green- 
man In  forma  pauperis.  The  court,  on  mo- 
tion, dismissed  the  certiorari,  upon  the 
ground  that  the  oath  verifylog  the  petition 
was  not  made  by  Bowers.  This  was  error. 
William  A.  Greenman  was  the  principal  wit- 
ness In  his  own  behalf  upon  the  trial  of  the 
case.  His  evidence,  as  brought  up  In  the 
record.  In  connection  with  the  fact  that  he 
had  nearly  attained  his  majority,  shows  with 
certahity  that  he  had  sufficient  discretion, 
not  only  to  understand  an  oath  and  Its  obli- 
gation, but  to  form  and  entertain  a  sensible 
opinion  as  to  bis  own  rights  and  interests. 
He  being  the  real  party  claimant,  we  think 
he  was  competent  to  verify  the  petition  for 
certiorari,  although  it  was  brought  for  bim 
by  bis  guardian  ad  litem.  Indeed,  It  would 
seem  that  the  young  man  himself  was  bet- 
ter qualified  than  any  other  person  to  depose 
concerning  his  inability,  by  reas<Hi  of  pover- 
ty, to  pay  the  costs  and  give  security,  and 
no  reasons  occur  why  he  should  not  like- 
wise be  r^arded  as  competent  to  make  the 
general  verification  of  the  petition  required 
by  statute.  This  view  Is  entirely  consistent 
with  the  ruling  of  this  court  in  Hadden  v. 
I^rned,  83  Ga.  636,  10  S.  E.  278,  holding  that 
a  claim  may  be  Interposed  under  the  act  of 
1870  upon  an  affidavit  in  forma  pauperis 
made  by  the  claimant  himself,  but  not  upon 
a  like  oath  made  by  his  agent.  In  the  case 
before  us,  as  has  been  shown,  the  affidavit 
was  in  fact  made  by  the  real  claimant,  and 
he  was  old  wough  and  Intelligent  enough  to 
make  It  advisedly.  Had  he  been  a  child  of 
tender  years,  and  for  that  reason  incompe- 
tent to  depose  as  to  the  facts  contained  In 
the  affidavit,  It  would  have  been  more  ap- 
propriate for  the  verification  to  be  made  by 
the  guardian  ad  litem.  The  truth  Is  tbe 


language  of  section  4056  of  tbe  Code  is  not 
precisely  adjusted  to  a  case  like  tbe  present, 
and,  in  view  of  the  facts,  we  tlilnk  tbe  vorl- 
flcatlon  by  the  mlnw  was  a  anbstantlal  com- 
pliance with  Its  reoolramenta.  Judgment  re- 
versed. 


(H  Oft.  &6I 

WARREN  V.  BLBVINS. 
(Supreme  Court  of  Georgia.  July  30,  1894.) 
Wbit  or  Erbor— Whbk  Libs. 
Where,  in  an  action  for  the  recovery  of 
land,  the  parties  went  to  trial,  not  upon  the 
whole  case,  but  upon  the  single  question  of  the 
jurisdicticn  of  the  court,  the  same  depending  up- 
on whether  any  part  of  the  premisea  lay  in  the 
county  In  which  the  action  was  brought,  and 
the  jury  fonnd  in  favor  of  tbe  plaintiff,  and  the 
defendant  without  making  a  motion  for  a  new 
trial,  broaght  a  writ  of  error  upon  various 
rulings  of  the  court  made  during  the  progress 
of  the  trial,  the  reversal  of  none  of  whien  would 
operate  to  terminate  tiie  case,  but  would  leave 
it  still  pending  in  the  court  below,  the  writ  of 
error  wss  premature,  and  for  that  reason  ie 
dismissed,  with  direction  that  the  plaintiff  in 
error  be  allowed  to  enter  his  Mil  of  exceptions 
on  the  minutes  of  the  court  below  as  exceptions 
taken  pendente  lite. 
(Syllabus  by  the  Conrt) 

BrroT  fnHn  snperlor  court,  Dade  cotmty; 
T.  W.  SflilDer,  Judge. 

Action  In  ejectmoit  by  J.  W.  Blevlns 
against  W.  Ll  Warren.  From  a  Judgment 
CD  the  trial  of  a  preliminary  question  as  to 
Jiulsdiction,  defendant  brings  error.  Dis- 
missed. 

H.  P.  Lumpkin  and  R.  J.  &  3.  McCamy, 
for  plaintiff  In  error.  McCutcboi  ft  Shu- 
mate, for  defendant  In  error. 

LUMPKIN,  J.  An  action  of  ejectment  was 
brought  by  Blevlns  against  Warren  In  the 
superior  court  of  Dade  county.  The  defend- 
ant filed  a  plea  alleging  that  the  court  had 
no  Jurisdiction  over  the  subject-matter  of  the 
suit,  for  tbe  reason  that  the  land  sued  for 
lay  in  Walker  county,  and  that  tbe  superior 
court  of  that  couoty  alone  had  Jurisdiction  of 
the  case.  The  parties  weut  to  trial  upou 
the  single  question  of  the  Jurisdiction  of  the- 
court,  and  upon  this  issue  the  Jury  found  for 
the  plaintiff,  but  there  was  no  recovery  by 
him  of  the  premises  In  dispute,  and  for  this 
reason  the  main  case  is  still  pending  in  tbe 
court  below.  Without  moving  for  a  new 
trial,  the  defendant  sued  out  a  bill  of  ex- 
ceptions, alleging  error  upon  various  rulings' 
made  by  the  court  during  the  progress  of  the 
trial.  After  a  careful  examination  of  the'se 
rullDgs,  we  Sod  that  the  reversal  of  none  of 
them  would  operate  to  make  a  final  termina- 
tion of  the  case.  For  this  reason,  the  writ  of 
error,  under  section  4250  of  the  Code,  was- 
prematurely  brought,  and  must  be  dismissed. 
For  the  purpose,  however,  of  allowing  the  de- 
fendant to  take  advantage  of  tbe  exceptions 
he  has  made,  in  tbe  event  it  should  In  the- 
end  become  necessary  for  hfm  to  do  so,  we 
have  directed  that  he  be  allowed  to  enter  blr 
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bill  of  exceptions  on  the  minutes  of  the  court 
below  M  exceptions  taken  pendente  Ute.  We 
do  not  mean  to  say  that  these  exceptions  are 
meritorlouB,  or  that  they  are  not  We  give 
the  direction  Indicated  simply  for  the  ptu*- 
pose  of  preserving  the  rights  of  the  defend- 
ant until  the  final  hearing;  this  being,  in  our 
judgment,  under  the  circumstances,  a  proper 
disposition  to  make  of  this  case.  Wilt  of 
error  dismissed,  with  direction. 

(H  Oa.  224) 

STARLING  V.  WESTERN  UNION  TEL. 
CO. 

(Supreme  Court  of  (Jeorgls.  July  SO,  1894.) 
PiEBT  New  Trijx— -DiBCRBTioir  or  Court. 
The  case  having  been  very  loosely  man- 
aced  by  counsel  for  the  plaintiff  below  as  to 
lueading;  and  apparently  aiso  aa  to  evidence, 
and  it  not  appeanne  that  a  new  trial  may  not 
further  the  ends  of  justice,  the  general  role  ap- 
plicable to  the  first  grant  of  a  new  trial  by  the 
presiding  judge  should  control. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattooga  coun- 
ty; W.  M.  Henry,  Judge. 

Action  by  B.  J.  Starling  against  the  West- 
ern Union  Telegraph  Company.  From  a 
judgment  granting  a  new  trial,  after  a  ver- 
dict for  him,  plaintiff  IxliigB  emw.  Af- 
firmed. 

Bnnfat  ft  Starling  and  O.  A.  H.  Hairis,  for 
plalnUff  In  error.  McHenir.  NnnnaUy  ft 
NeeU  for  dtfendant  in  emn-. 

LUMPKIN,  J.  Thte  was  an  action  against 
the  telegn^h  company  for  the  statntoiT  pen- 
alty. It  resulted  In  a  Terdlct  for  the  plain- 
tiff below.  The  defendant  moved  for  a  new 
trial  on  sereral  gronnds,  and  a  new  trial 
was  granted  by  the  presiding  jadge.  An  ex- 
amination of  the  record  shows  that  the  case 
for  the  plaintiff  below  was  very  loosely  man- 
aged,—certainly  as  to  the  plea^ng,  and  most 
probably  as  to  the  eTldence.  Another  hear^ 
log  may  further  the  ends  of  jnsUce.  At  any 
rate,  it  does  not  wpear  that  a  new  trial  will 
not  have  this  result  This  is  a  case  to 
which  the  general  rule  relating  to  tlie  first 
grant  of  a  new  trial  Is  applicable,  and  ac- 
cordingly this  court  will  not  closely  scruti- 
nise the  gronnds  of  the  motion,  but  will  al- 
low that  rule  to  control.  J'udgment  affirmed. 


<»4  Oa.  260) 

MOORE  T.  BREWER  et  al. 
^iv'reme  Court  of  Geon^.  Aug.  6,  1804.) 
Attachmsht— AUBSBMEST  OF  Writ  —  Dismissal 
—Striking  out  Evidence — Verdict. 
1.  Although,  upon  the  trial  of  a  traverse 
of  the  gronnd  of  an  attachment,  the  burden  of 

?roof  be  on  the  plaintiff,  yet,  where  he  succesa- 
ully  carried  the  burden,  a  charge  of  the  court 
that  the  burden  was  upon  the  defendant  was 
harmless. 

■  '  2.  An  attachment  being  amendable,  the  af- 
fidavit and  Ixmd  may  be  looked  to  in  idd  of  the 

writ  itself,  when  it  is  wanting  in  certainty  as 
to  the  person  agaiost  whom  it  was  intended  the 
writ  should  issue;  and  where,  with  such  aid, 


the  identity  of  Ihe  person  can  be  ascertained 
beyond  all  doubt,  tiie  attadiment  should  not  be 
dismissed  because  it  merely  describes  the  debt- 
or as  having  in  his  possession  the  property  to 
be  seized,  and  does  not  designate  him  as  a  debt- 
or or  as  the  defendant  In  tiie  proceeding. 

8.  The  sberifTa  return  of  levy  does  not  nes^ 
ative  the  possession  of  the  defendant  in  attach- 
ment by  stating  that  the  property  was  selxed 
at  a  specified  railroad  depot 

4.  A  motion  to  role  out  evidoice,  without 
stating  upon  what  specific  ground  the  motion 
was  rested  or  what  objection  was  made  to  the 
evidence,  is  not  for  review.  A  statement  that 
the  evidence  was  "Illegal,"  without  disdoring 
why  it  was  illegal,  is  too  general. 

5.  The  evidence  warranted  the  verdict,  both 
as  to  the  ground  of  the  attachment  and  aa  to  the 
main  case. 

8.  Where  the  attachment  snit  and  the 
traverse  to  the  ground  of  attachment  were  tried 
together,  and  rae  verdict  found  for  the  plain- 
tiff a  spedfied  sum  for  principal  and  anothM*  for 
interest,  and  against  the  traverse,  the  signature 
of  the  foreman  following  both  findings,  but 
separated  from  the  latter  about  one  uch  in 
space,  and  the  two  findings  themselves  b^ng 
separated  by  a  like  space,  the  signature  was  saf- 
ficVnt  to  authenticate  the  whole  verdict  nothing 
appearing  which  indicates  or  suggests  that  it 
was  not  meant  to  apply  to  the  whole. 
(SyllabuB  by  the  Court) 

Error  ft-om  dty  court  of  CarroU;  W.  P. 
Brown,  Judge. 

Action  In  attachment  by  H.  Brewer  ft  Co. 
against  J.  P.  Moore.  Plaintiffs  had  judgment 
and  defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Attachment  wag  Issued  In  favor  of  EL 
Brewer  &  Co.  against  J.  P.  Moore  for  the 
purchase  money  of  a  brick  machine  sold  by 
plaintiffs  to  defendant  The  affidavit  for  at- 
tachment alleges  that  "said  brick  machine 
Is  at  this  present  time  In  the  possession  of 
said  3.  P.  Moore,"  and  that  "affiant  makes 
this  affidavit  that  an  attachment  may  i^ne 
against  said  No.  8  mold  brick  machine,  made 
by  said  H.  Brewer  &  Co.,  for  said  purchase 
money."  The  attachment  Issued  upon  this 
affidavit  commands  the  levying  officers  **to 
attach  and  seize,  for  the  purpose  of  making 
f616  and  Interest,  purchase  money,  and  ail 
costs,  one  No.  8  brick  mold  machine  manu- 
factured by  H.  Brewer  &  Co.,  of  Tecumseh. 
Michigan,  at  present  In  the  possession  of  J. 
P.  Moore,"  etc.  The  levy  was  made  upon 
the  property  so  described  "at  the  old  C,  R. 
&  G.  depot,  as  the  property  of  the  defendant 
3.  P.  Moore."  The  defendant  filed  "a  tra- 
verse of  the  ground  of  said  attachment,"  and 
for  cause  of  traverse  alleged  "that  It  was 
not  true  that  he  was  In  possession  of  said 
machine  at  the  tlihe  of  suing  out  mid  attach- 
ment, nor  ever  has  been."  At  the  trial,  de- 
fendant's counsel  (his  client  being  absent) 
moved  to  dismiss  the  attachment,  on  the 
grounds  (1)  that  It  was  against  the  machine, 
and  not  against  the  defendant;  (2)  that  It 
appeared  by  the  sheriff's  return  that  the  ma- 
chine was  not  In  the  possession  of  the  de- 
fendant. Error  li  assigned  on  the  overruling 
of  this  motion.  Further  error  is  assigned  In 
that  the  court  charged  the  jury  that  on  the 
traverse  "the  burden  of  proof  Is  on  the  de- 
fendant, and  you  wUl  determine  from  the 
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evidence  before  yon  whetber  or  not  the  traV' 
«r8e  bas  been  eoBtained."  Plaintiffs  Intro- 
duced Id  evidence  two  promissory  notes  ex- 
ecuted by  defendant  under  seal,  dated  Octo- 
ber 5,  1892,— one  for  |316,  due  January  1, 
189S;  tbe  other  for  $300,  due  July  1,  1883,— 
both  payable  to  tbe  plaintiffs;  also,  a  written 
order  to  plaintiffs,  signed  by  defendant,  dat> 
•ed  at  OarrolltOD,  G«.,  March  5,  1892,  for  a 
brick  machine  of  certain  dimensions,  with 
specified  appurtenances,  to  be  shipped  to 
blm  at  once,  by  the  route  they  consider  best 
■and  cheapest,  "for  which  I  agree  to  pay  you 
the  sum  of  $616  on  board  cars  at  Tecumseh, 
Mich.,  as  follows:  $308  cash,  and  to  execute 
approved  notes  for  $308,  payable  on  tbe  Ist 
■day  of  November,  1892,"  etc.  An  agent  of 
plaintiffs  testified:  "1  took  the  notes  October 
1882.  They  were  islgned  In  my  presence, 
in  settlement  for  tbe  No.  8  machine,  etc.  The 
trucks  were  no  part  of  the  consideration. 
He  refused  to  settle  for  them,  on  the  ground 
that  be  did  not  want  them;  and,  they  being 
sold  to  bis  approval,  I  coneentod  to  take 
them  back.  I  do  not  know  positively  how 
long  he  had  been  In  posaesalon  of  said  ma- 
chine when  I  took  said  notes,  bat  about  six 
montlLB:  He  found  no  fault  with  the  ma- 
chine, bnt  expressed  a  willingness  to  settle 
for  it  if  I  would  give  bim  time  to  raise  the 
money,  and,  to  accommodate  him,  I  extend- 
■ed  the  time  as  stated  In  the  notes.  He  told 
me  he  had  purchased  another  yard,  because 
there  was  not  sufilclent  demand  for  two,  and 
he  waa  forced  to  buy  the  other  yard;  that 
this  purchase  had  taken  his  ready  money 
that  be  should  have  paid  the  plaintiffs  with. 
I  understood  from  the  railway  agent  and 
Mr.  Moore  that  tbe.  trw^s  were  stored  with 
the  machine  in  a  warehouse  belonging  to  the 
railway  company.  Several  months  after  the 
machine  bad  been  received,  shipped,  and 
stored  by  Mr.  Moore,  the  plaintiffs  instruct- 
■ed  me  to  go  to  Carrollton,  and  secure  a  set- 
tlement from  Mr.  Moore."  To  tbe  last  two 
statements  the  defendant's  counsel  objected^ 
-on  the  ground  that  they  were  illegal.  Tbe 
court  ruled  out  the  testimony  in  reference  to 
what  the  witness  understood  from  the  rail- 
way agent  but  refused  to  rule  out  tbe  last 
statement,  on  which  ruling  defendant  as- 
signs error.  The  Jury  returned  the  following 
verdict:  "We,  tbe  Jury,  find  for  plaintiffs: 
Prin.,  $616.00;  int.,  $53.69;  and  cost  of  suit" 
Below  tbls  was  a  space  of  an  Inch  or  more 
on  the  paper,  and  then:  "We,  tbe  Jury,  find 
Against  the  traverse."  Then  followed  a  sim- 
ilar space,  and  then  appeared  the  signature 
-of  the  foreman  of  tbe  Jury.  Whereupon  plain- 
tiffs* counsel  entered  up  general  Judgment 
for  tbe  principal,  interest,  and  cost,  to  be 
first  levied  on  tbe  brick  machine.  Defendant 
tfcepts,  alleging  that  there  was  no  l^al 
verdict  on  which  to  base  tbls  Judgment;  the 
contention  being  ttiat  the  foreman's  signa- 
ture applied  only  to  the  finding  against  the 
traverse,  and  that  tbe  finding  of  tbe  anma 
sued  for  was  not  signed. 


G.  W.  Austin,  for  plaintiff  in  error.  Sidney 
Holdemess,  for  defendants  in  enor. 

LUMPKIN,  J.  When  read  In  connection 
with  the  facts,  which  are  stated  by  the  re- 
porter, the  head  notes  will  be  sufflclentiy 
intelligible  and  distinct  The  correctness  of 
the  propositions  of  law  announced  In  them 
is  manifest  enough,  we  think,  without  elabo- 
ration or  discussion.  It  required  more  labor 
to  master  the  record  In  cwder  to  arrive  at 
a  clear  understanding  of  tbe  points  Involved 
than  was  necessary  to  decide  the  case.  In 
doing  both,  we  have  given  the  case  the  pro[>- 
er  attention,  and  do  not  think  further  notice 
or  comment  necessary.  Judgment  affirmed. 


04  Oft.  22S) 
OOni/FSR  T.  LUMPKIN. 
(Supreme  Court  of  Oeor^.    July  80,  1884.) 

AliIHOMT— EsrOROIMBKT  OP  DeCBKB— PaiomiTT 

or  LiEX. 

1.  A  decree  for  a  spedfic  sum  of  money, 
but  giving  time  to  perform,  partly  b7  paring 
money,  and  partly  by  executing  a  promisBory 
note  with  security,  may  be  enforced  by  execu- 
tion, without  furuier  order,  after  the  time  lim- 
ited for  discharging  the  racovetr  in  the  way 
specified  has  e^red,  and  if  tbe  defendant  u 
still  wholly  in  default 

2.  A  padgment  or  decree  for  alimony  has 
only  the  hen  of  ordinary  general  Judgments  for 
money,  as  to  any  properbr  of  the  defendant  not 
specifically  dealt  with  and  described  in  the  jadg> 
ment  or  In  the  pleadings. 

3.  A  creditor  of  tbe  husband,  who,  while  a 
suit  is  pending  against  the  latter  for  alimony, 
takes,  bona  fide,  without  fraud  on  his  part,  or 
any  notice  of  a  fraudulent  object  bj  his  debtor, 
or  any  reasonable  grounds  of  sun>icion,  a  mort- 
gage upon  property  not  embraced  in  the  plead- 
ings of  the  i>eiidiQg  suit,  to  secure  a  pre-existing 
debt,  has  priority  over  the  lien  of  the  judgment 
or  decree  for  alimoay  subsequently  rendered, 
the  same  as  he  would  have  over  tbe  lien  of  a 
judgment  in  favor  of  an  ordinary  creditor  of 
the  mortgagor,  notwithstanding  he  knew  when 
he  took  the  mortpage  that  the  suit  for  alimony 
was  pending.  The  mere  pendency  of  sach  a 
suit  will  not  disable  the  defendant  therein  from 
making  a  bona  fide  mortgage  or  conv^anoe  of 
uniucnmbered  property,  over  which  the  court 
has  not  taken,  nor  been  asked  to  take,  any  di- 
rect jurisdiction,  in  order  to  administer  or  se- 
cure it  for  application  to  the  claim  for  alim<uiy. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Walker  county; 
W.  M.  Henry,  Judge. 

Action  by  H.  P.  Lumpkin  against  W.  H. 
Coulter  to  cancel  a  mortgage  on  land. 
Plaintiff  had  Judgment,and  defendant  brings 
error.  Reversed. 

C.  P.  Goree.  I.  B.  Shumate  and  B.  M.  W. 
Glenn,  for  plalQtlfl  In  error.  Lumpkin  & 
Shattock  and  G^eland  &  Jackson,  for  de- 
fendant In  exiOT. 

SIMMONfi,  J.  Clara  Coulter  and  her  hus- 
band, O.  L.  Coulter,  separated,  and  she 
brought  an  acti(»i  against  him  for  alimony. 
A  consent  decree  was  taken,  in  tbe  following 
terms:  "By  consent  of  parties  to  the  above 
stated  case,  *  *  *  It  is  ordered,  adjudged. 
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and  decreed  by  the  court  that  complainant, 
Clara  Coulter,  recover  from  respondent,  O. 
L.  Coulter,  one  hundred  and  seventy-flTe  dol- 
lars, for  alimony,  and  thirty-four  dollars, 
costs  of  suit,  to  be  discharged  as  follows: 
Said  O.  L.  Coulter  Is  to  pay  Into  court  In- 
stanter  such  sum  as  he  may  now  be  pre- 
pared or  able  to  pay,  and  the  remainder  by 
August  term,  1886,  of  this  court,  or  to  settle 
In  full  the  decree  by  his  promissory  note, 
with  J.  A.  Coulter  or  other  like  good  secur- 
ity, to  said  Clara  Coulter,  for  said  remainder; 
said  note  to  become  due  25th  day  of  August, 
1886.  Upon  compliance  with  the  above  con- 
ditions, or  either  of  them,  the  said  Clara 
Coulter  agrees  lu  open  court,  as  aforesaid, 
to  disclaim  any  other  or  further  alimony 
against  said  O.  L.  Coulter,  and  relieve  said 
O.  L.  Coulter  from  any  and  all  obligation, 
legal,  equitable,  or  otherwise,  to  support, 
maintain,  or  provide  for  her,  said  Clara 
Coulter,  under  his  marital  obligations.  Up- 
on complying  with  the  foregoing  conditions 
Id  full  or  part  of  said  O.  L.  Coulter,  ordered 
and  adjudged  by  the  court  that  this  decree 
be  final,  and  In  full  settlement  of  said  case." 
The  husband  failed  to  comply  with  the  tef-nis 
of  the  decree,  and  an  execution  was  Issued 
theretHi  January  30,  1888,  and  levied  upon 
several  lots  of  land;  among  them,  a  sixth 
Interest  in  lot  No.  169  In  Walker  county. 
This  land  was  exposed  for  sale  by  the  sher- 
iff, and  bought  by  H.  P.  Lumpkhi,  he  being 
the  blghest  and  best  bidder,  and  a  deed 
was  made  to  him  by  the  sheriff.  In  Novem- 
ber, 1885,  prior  to  the  consent  decree  of 
April,  1886,  O.  L.  Coulter  executed  a  mort- 
gage to  his  brother,  W.  H,  Coulter,  upon  an 
undivided  sixth  Interest  in  lot  160,  with 
power  given  therein  to  the  mortgagee  to  sell 
the  same,  after  properly  advertising  it  as 
prescribed  In  the  mortgage,  in  case  the  note 
for  which  it  was  given  as  security  was  not 
paid  at  maturity.  The  note  not  being  paid 
at  maturity,  the  mortgagee  advertised  it  for 
sal^  in  accordance  with  the  power  given  In 
the  mortgage;  and  Lumpkin  filed  his  peti- 
tion in  equity,  setting  up  that  the  mortgage 
was  given  after  the  separation  of  the  hus- 
band and  wife,  and  was  therefore  void,  and 
also  that  It  was  given  for  the  purpose  of  de- 
frauding the  creditors  of  the  mortgagor. 
Coulter,  the  mortgagee,  answered  the  peti- 
tion, denying  that  the  mortgage  was  fraudu- 
lent, and  insisting  that  the  mortgagor  had  a 
right  to  execute  the  mortgage  for  the  pur- 
pose of  securing  a  bona  fide  debt  which  the 
mortgagor  owed  him,  and  that  the  fact  that 
tbe  husband  and  wife  had  s^iarated  did  not 
make  the  mortgage  illegal.  It  further  ap- 
pears that  the  property  in  dispute  was  not 
embraced  In  the  appllcatlra  for  alimony. 
On  the  trial  of  the  case,  Lumpkin  tendered 
In  evidence  the  executlMi,  which  was  ob- 
jected to  the  defendant  on  the  ground 
that  the  Judgment  or  decree  did  not  author- 
ize the  issuing  of  a  fi.  fa.,  that  the  sale  there- 
nn^er  was  void,  and  that  It  showed  on  Its 


face  that  it  was  to  be  satisfled  <mly  in  the 
way  specified  therein.  The  court  overruled 
the  objection,  and  this  ruling  is  made  one  of 
the  grounds  of  the  motion  for  a  new  trial. 

We  think  the  court  was  right  In  overrul- 
ing the  objection.  It  will  be  obBerred  that 
the  decree  is  for  a  specific  sum  of  money, 
but  allows  the  defendant  to  satisfy  the  de- 
cree by  paying  a  part  thereof  in  cash,  and 
giving  his  note,  with  security,  for  the  bal- 
ance. This,  doubtless,  was  for  his  benefit. 
When,  therefore,  he  failed  to  comply  with 
the  terms  of  the  decree  the  plaintiff  had  a 
right  to  enforce  ft  by  having  an  ezecutlou  Is- 
sued for  the  specific  amount  of  money  men- 
tioned in  the  decree,  and  this  could  be  done 
without  any  further  order  or  decree  of  the 
trial  Judge. 

2.  The  application  for  alimony  not  de- 
scribing specifically  any  property  of  the  hus- 
band, the  Judgment  or  decree  granting  the 
application  had  only  the  Uen  of  an  ordiifary 
general  Judgment  for  money.  It  did  not  fix 
a  lien  on  the  property  of  the  husband  supe- 
rior to  all  other  Hens. 

3.  Section  1721  of  the  Code  declares  that: 
"After  a  separation,  no  transfer  by  the  hus- 
band of  any  of  the  property,  exc^t  bona 
fide,  In  payment  of  pre-existing  debts,  shaU 
pass  the  title  so  as  to  avoid  the  vesting 
thereof,  according  to  the  final  verdict  of  the 
Jury  in  the  cause."  It  was  contended  by  the 
defradaut  in  wror  that  this  section  applies 
to  all  cases  of  separation  between  husband 
and  wife,  and  that,  therefore,  the  m<Htgage 
made  by  the  husband  to  his  brother  after 
the  separation  was  void  thereunder.  Ttaat 
would  be  true,  in  our  opinion,  if  the  separa- 
tion was  followed  by  proceedings  for  a  di- 
vorce; but  where  no  such  proceeding  Is  in- 
stituted, but  there  is  simply  an  applicatlbn 
for  alimony,  and  where  the  application  does 
not  set  out  a  schedule  of  the  prop»t7  of  the 
husband,  this  section  does  not  apply.  E^ren 
a  decree  for  alimony,  rendered  In  a  suit  for 
divorce,  has  no  retroactive  effect,  except  as 
to  property  embraced  in  the  schedule. 

4.  If  this  is  true,  the  mortgage  given  by 
the  husband  to  his  brother,  if  taken  by  him 
bona  fide,  and  without  fraud  on  his  part  or 
notice  of  a  frauduloit  IntMit,  or  reasonable 
ground  for  suspicion,  upon  property  not  em- 
braced in  the  pleadings,  to  secure  a  txma 
fide,  preexisting  debt,  It  would  have  prior- 
ity over  the  Judgment  or  decree  for  alimony 
obtained  prior  to  the  rcmditicm  of  ttiat  Judg- 
ment, Just  as  much  as  If  a  creditor  had  sued 
the  brother  and  obtained  Judgment  after  the 
execution  of  the  mortgage;  and  this  Is  true 
although  ibe  mortgagee  may  have  had  notice 
of  the  pending  snlt.  The  pendency  of  the 
suit  would  not  provent  the  defendant  therein 
from  making  a  bona  fide  mortgage  npcni 
property  which  the  court  had  not  taken,  or 
been  asked  to  take,  JorisdlGtitm  d  in  order 
to  administer  or  secure  it  for  the  wife  In 
payment  of  ber  alimony.  The  wife  no* 
claiming  in  her  pleadings  any  Iten  superior 
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to  other  Ueus,  and  not  BpecUylns  or  descrtb- 
iDg  au7  particobir  property  therein,  and  the 
court  not  baTlng  rendered  any  judgment  de- 
creeing a  special  and  Bupnitnr  Uen,  her  jni^ 
ment  is  neceasarliy  a  general  Judgment,  and 
inferior  to  any  bona  fide  Uen  created  befwe 
Its  rendition.  Judgment  reversed. 


(H  Chu  U») 

GRIFFETH  et  aL  t.  MOSS  et  al. 
(Supreme  Ooort  <^  Georgia.    Jnly  23,  1894.) 
BuiSAM  OF  Bvaan  bt  CosrouLnrs  Udlutebal 

SBODBItr. 

Where  a  promissoiy  note,  signed  by  a 
principal  and  sureties,  was  further  secured  by 
a  mortgage  on  personal  property  executed  by 
the  principa],  ana  the  creaitor,  after  foreclosing 
the  mortgage,  ordered  the  sheriff,  who  was 
about  to  levy  on  a  portion  of  the  mortgaged 
property  then  within  bis  reach,  not  to  do  so, 
and  thereafter  thia  property  was  removed  by 
the  mortgagor  so  that  the  sherlfF  could  not 
again  find  it,  and  the  mortgage  fi.  fa.  was  thus 
rendered  unprodactiTe  to  the  extent  of  the  Tal< 
ue  of  the  property  so  removed,  the  siiretiea 
were  discharged  pro  taoto  from  their  liability  on 
the  note.  The  creditor  was  not  merely  iuert 
or  passive,  but  interfered  actively  in  preventing 
seizure  of  the  mortgaged  proper^  and  bringing 
it  to  sale. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Ja<!kson;  W.  W. 

Starke,  Judg& 

Action  on  a  note  by  R.  L.  Moss  &  Co. 
against  William  Grlfleth  and  others.  Plain- 
tiffs had  Judgment,  and  defendants  bring  er- 
ror. Reversed. 

W.  I.  Pike,  for  phtlntlffs  in  error.  Robt,  S. 
Howard  and  Erwtn,  C!obb  &  WooU^,  for  de- 
fendants In  error. 

LUMPKIN,  J.  Moss  &  Co.  brought  an  ac- 
tion against  Martin,  as  principal,  and  GrlfTeth 
and  others,  as  sureties,  upon  a  promissory 
note,  which  was  farther  secured  by  a  mort- 
gage on  personalty  executed  by  the  principal. 
The  sureties,  among  other  things,  pleaded 
that  the  payees,  after  foreclosing  the  mort- 
gage had  ordered  the  sheriff,  who  was  about 
to  levy  on  a  portI<m  of  the  mortgaged  prop- 
erty then  within  bis  reach,  not  to  do  so; 
tbat  thereafter  this  property  was  removed  by 
the  mortgagor,  so  that  the  sheriff  could  not 
again  find  It;  that  the  mortgage  fl.  fa.  was 
thus  rendered  inoperative  to  the  extent  of  the 
property  so  removed;  and  that  by  this  act 
on  the  part  of  the  creditors  the  risk  of  the 
sureties  was  increased,  and  tbey  were  con- 
acquently  discharged  from  all  liability  on  the 
note.  This  plea  was  sustained  by  sufficient 
evidence.  The  case  was  tried  by  the  judpe 
Mithout  the  Intervention  of  a  Jury,  who  ren- 
dered a  judgment  In  favor  of  the  plaintiffs 
withottt  making  any  deduction  on  account  of 
the  removal  of  the  mortgaged  property,  as 
above  stated.  The  sureties  moved  for  a  new 
trial  on  the  general  ground  that  the  Judg- 
ment was  contrary  to  law  and  the  evidence, 
and  their  motion  was  overmled.  We  think 
a  new  trial  should  have  been  granted.  The 


act  oi  Moss  &  Co.  vas  certainly  one  which 
increased  the  xUk  of  the  snretlea,  and  ex- 
posed  them  to  greater  liability;  and  tbeaee- 
tore,  under  section  2154  of  the  Oode,  they 
were  at  least  discharged  to  the  extent  of  the 
value  of  the  property  which  the  sheriff  failed 
to  seize  and  sell.  The  conduct  of  the  cred- 
itors amounted  to  something  more  than  a 
mere  foilnre  to  sue  as  soon  as  the  law  al- 
lowed, and  was  not  simply  negligence  in 
proeecutlng  with  vigor  their  legal  r^edles. 
tat  It  dlatbictly  appears  that  tb^  interfered 
actively  In  preventing  a  seizure  and  sale  of 
the  mortgaged  property,  the  proceeds  of 
which  would  have  reduced  the  amount  fOr 
which  the  Burettes  would  be  ultimately  liable. 
The  true  doctrine  seems  to  be  "that  If,  when 
the  ezecntbHt  Is  Issued,  It  becomes  a  valid 
Uen  on  prc^erty  <tf  the  principal  without  any 
levy  behig  made,  and  such  lloi  Is  lost  In 
consequoice  of  the  return  of  the  ezecnUon 
without  a  levy,  by  procurement  of  the  cred- 
itor, and  the  surety  Is  thereby  Injured,  he  Is 
discharged  pro  tanta"  2  Brandt,  Snr.  |  4S8, 
and  cases  cited.  This  statement  of  the  law 
la  In  accord  with  Justice  and  common  soise, 
and  Is,  we  think,  wittiln  the  sidrlt,  tf  not  the 
very  letter,  of  the  section  of  our  Oode  above 
cited.  The  finding  of  the  Judge  under  tbm 
evidence  submitted,  was  therefore  wrong,  and 
a  new  trial  la  ordered.   Judgment  refrwaed. 


moa.  aot) 
LAMB  V.  DILLARD  at  aL 
(Supreme  Com^  of  Georgia.    Jnly  SO.  1801) 
Vaiau  iMPRiBOXHBNT— Arrest  in  Ahothbb  ConH- 

TT— DdTI  of  ARRBSTIKO  OmCBR— EVIDBNOB. 

1.  Under  section  4721  of  the  Oode  it  Is  the 
duty  of  the  sheriff  who  makes  an  arrest  under 
a  magistrate's  warrant  from  another  county  to 
CB  iry  the  accused,  witb  the  warrant  under 
which  be  was  arrested,  to  the  county  In  whidi 
the  offense  is  alleged  to  have  been  committed, 
for  examination  before  a  judicial  officer  of  that 
county.  This  he  must  do  although  the  accused 
offers  to  waive  exammation.  and  tenders  .to 
the  sheriff  a  bond,  with  security,  approved  by  a 
magistrate  of  the  county  in  which  the  arrest  is 
made,  and  although  the  bond  may  in  every  re- 
spect be  appropriate  and  auffldent  were  tiiere 
any  legal  authority  for  Its  approval,  traider,  and 
acceptance.  There  being  no  such  authority, 
the  tender  counts  for  DOthing. 

2.  The  mandate  of  the  statute  being  Im- 
perative, the  arresting  officer  must  comply  with 
It  himself  or  by  his  deputy,  and  cannot  legally 
detain  the  accused  in  jail  until  information  of 
the  arrest  has  been  communicated  to  an  officer 
of  the  county  in  which  the  offense  is  alleged  to 
have  been  committed,  and  until  that  officer  can 
reach  the  place  of  detention,  and  there  receive 
the  prisoner  from  the  officer  who  made  the  ar- 
rest. 

S.  There  was  no  error  In  excluding  evidence 
offered  by  the  plaintiff  to  show  that  the  grand 
jury  returned  no  bill  touching  the  matter  to 
which  the  warrant  related;  but  It  was  error  to 
admit  evidence  that  the  plaintiff  had  been  In- 
dicted for  another  offense,  and  was  at  the  time 
of  trial  a  fugitive  from  the  state,  to  avoid  ar> 
rest. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Rabun  county; 
a  J.  Wellborn.  Judge. 
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Actlcm  for  Coin  Imprlflonment  by  WlUlam 
S.  Lamb  asalnst  A.  L.  DUlord  and  anotbcr. 
Defendants  had  Judgment,  and  plaintiff 
brines  eiror.  Reversed. 

W.  S.  Paris  and  J.  J-  KImsey,  for  plaintiff 
iQ  error.  W.  F.  Ffndley,  H.  Thompsw.  F. 
M.  JolinstoD,  and  W.  0.  Glenn,  for  defead- 
onts  In  error. 

SlUUONS,  J.  1,  2.  Lamb  soed  Dlllard, 
the  sheriff,  and  McComiell,  depnty  sheriff,  of 
Babnn  coonty.  for  folae  Imprisonment.  It 
appears  from  the  evidence  that  the  plaintiff 
was  arrested  the  defendants-  In  Rabnn 
county,  nndw  a  warrant  Issued  by  a  magis- 
trate of  Polk  eomi^,  charging  him  with 
cheating  and  swindling,  and  that  th^  j^aced 
him  In  the  Jail  ctf  Rabun  county,  where  he 
was  kc^t  until  an  officer  of  Folk  county  came 
for  him,  and  carried  him  to  that  connty, 
seven  days  after  the  arrest;  that  he  offered, 
whoi  arrested,  and  snbsequmtly  while  In 
Jail,  to  waive  a  preliminary  trial,  and  give 
braid.  If  the  shoiff  would  carry  him  before 
scnne  Justice  ct  the  peac^  and  allow  him  to 
do  so;  but  the  sheriff  would  not  allow  htm 
to  be  carried  before  a  justice,  and  refused  to 
accept  a  braid,  with  security,  for  his  appear- 
ance at  the  next  term  ot  tiie  superior  court 
of  Folk  connty  to  answer  any  Indictment 
which  the  grand  Jury  of  that  county  might 
find  against  him  for  cheating  and  swindling, 
which  bad  been  approved  by  a  mai^trate  of 
Rabun  connty,  who  came  to  the  JaU,  and  be- 
fore whran  the  plaintiff  waived  a  preliminary 
bearing.  Under  the  Code  (section  4^), 
where  an  arresting  officer  ot  any  connty  In 
the  state  arrests  a  person  charged  with  crime, 
vaAer  a  warrant  Issued  by  a  Judicial  officer 
of  another  county,  It  Is  "the  duty  of  such 
arresting  officer  to  carry  said  accused,  with 
tbe  warrant  undo'  which  he  was  arrested,  to 
the  county  In  which  the  offense  Is  alleged  to 
have  been  committed*  tor  examination  be- 
fore any  Judicial  officer  ot  that  county."  It 
was,  tlierefor^  fbe  Auty  of  the  sheriff  of 
Rabun  county  aa  soon  as  practicable  after 
the  arrest,  to  carry  the  accused  to  Polk  conn- 
ty. There  was  no  law  requlrhig  an  offlca-  of 
Polk  county  to  go  to  Rabun  county  after  the 
accused.  The  statute.  It  is  true.  Is  hard  upon 
the  arresting  officer  in  requiring  him  to  carry 
the  accused  to  a  distant  county,  without  any 
provision  being  made  for  the  payment  of  bis 
expenses;  but  he  takes  his  office  with  that 
burden,  and  must  execute  the  law  until  It  la 
changed  or  modlfled.  We  think  tbe  sheriff 
was  right  in  declining  to  accept  tbe  bond 
which  was  tendered  him.  There  Is  no  law 
authorizing  the  approval,  tender,  and  accept- 
ance of  such  a  bond  In  a  different  county 
from  that  In  which  the  crime  was  committed 
and  must  be  tried.  There  being  no  such  au- 
thority, the  tender  counts  for  nothing.  Up- 
on this  subject,  see  2  Am.  &  Eng.  Enc.  Law, 
"BaU,"  p.  6;  State  v.  ColUus,  10  La.  Ann. 
145,  14Q. 


8.  At  the  trial  the  plaintiff  offered  evidence 
to  show  that  tbe  grand  Jury  of  F<A  county 
had  made  a  return  of  *'No  bill"  touching  the 
matta:  to  which  the  warrant  rdated.  Tbe 
court  excluded  the  evidence^  and  we  think 
was  right  in  so  AUng.  The  merits  of  the 
charge  against  the  plaintiff  were  not  open 
to  bivestlgation  In  this  suit  Whether  he  was 
guilty  or  Innocoit  ot  that  charge  could  have 
no  bearing  nprai  the  Issue  In  the  case  on  trial 
Evidence  that  the  plaintiff  had  been  Indk^ 
for  another  offense,  and  was  at  the  time  ot 
the  trial  a  fugitive  from  the  state,  to  avoid 
arrest,  was  equally  Irrelevant,  and  tbe  court 
taneS  In  admitting  such  evld^ce.  Judgment 
reversed. 


(91  Ta.  ») 

WARING  «t  nx.  V.  BOSHBE'S  ADM'R.i 
(Supreme  Ckiart  of  Appeals  of  Yirginia.  March 
28.  1895.) 

Will— GsMXHAi.  BaqrEST— Contbol  bt  Pabtictj- 
LAB  Bkqdsbt. 
After  certalD  spedfic  legacies  to  hla  two 
daughters,  testator  devised  to  them  also  "aU 
income  from  the  ferry  and  all  other  soorces  dur- 
ing their  natural  Uvea."  By  another  clause  la 
his  will,  he  left  **1]ie  city  and  marine  stockt** 
to  certain  other  persons  named.  Htid,  that  the 
daughters  were  not  entitled  to  the  faicrane  of 
snch  stocks. 

Appeal  from  circuit  court.  King  William 
county. 

Bill  by  Thomas  L.  Waring  and  Ella  F. 
Waring  against  Thomas  J.  Bosber.  Judg- 
ment for  defendant,  and  plalntitCs  a]M;»eal. 
Reversed. 

Pollard  &  Sands,  for  an>ellants.   W.  B. 

Aylett,  for  ai^>eUee. 

KEITH,  P.  The  last  will  and  testament 
of  WlUlam  Bosher.  which  was  probated  In 
the  county  court  of  King  WiUiam  county. 
February  23, 1885,  devises  by  the  first  clause 
thereof  a  tract  of  land  to  his  daughter 
Martha  Ann  Dabney.  tiy  the  second  clause 
he  provides  for  his  daughters  Mary  Jane 
Smoot  and  Margaret  R.  Bosher,  by  giving  to 
them,  or  the  survivor  of  them,  the  plantaUoo 
on  which  he  resided,  with  all  bis  household 
and  kitchen  furniture,  money  on  hand,  horses, 
cows,  and  farming  tools,  and  "all  income 
from  the  ferry  and  aU  other  sources  during 
their  lives,  they  to  pay  all  my  debts,  and  all 
cUiiins  either  may  have  against  me  to  be 
canceled  as  paid."  "Third.  At  the  death  of 
my  daughters  M.  J.  Smoot  and  M.  R.  Bosher, 
I  give  to  my  daughter  Martha  Ann  Dabney,  , 
and  Gabrlella  Scott  and  their  children,  the 
ferry  and  lots  In  Old  Hanover  Town."  The 
fourth  clause  of  the  will  la  aa  follows:  "I 
give  unto  my  sons  Georee  L.  Bosher  and 
Charles  M.  Bosher  and  Thomas  J.  Bosber 
my  house  and  lot  In  Richmond,  they  to  have 
the  bones  of  my  children  buried  there  to  be 
removed  to  my  family  burying  ground  In 

1  Reported  hv  F.  &  Kb-bpatriek,  Esq..  of 
the  Lyndiburg  bar. 
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KlDS  ^TIIllaiD  county.  I  hold  of  T.  X  Bosher 
notes  and  am  securltr  for  bim  on  two  notes, 
ir  lie  pays  them  (Ills  notes  I  g^ve  to  him). 
The  dty  fl-nd  marine  sto<d»  I  give  to  0.  M. 
Boshcr's  two  childrau,  AVilllam  and  Gabrlella 
Bosher,  and  Geoi-ge  L.  Boaher'B  daughter, 
EOa  F.  Bosher,  the  city  stock  to  William  and 
Gabi-Iella  and  the  marine  stock  to  Ella  V. 
Bosher.  If  It  Is  necessary  for  my  danghtm 
yuay  J.  Smoot  and  Margaret  R.  Bosher  to 
bare  trustees,  they  wlU  nune  theuL"  By  a 
codldl  to  his  will  he  declares  that  "all  given 
to  M.  3.  Smoot  and  Margaret  R.  Boshn  I 
In  fee  slm^e  to  do  as  they  please  wltb. 
[Signed]  William  Bosher";  and,  as  fhls 
codicil  In  no  wise  affects  the  question  to  be 
decided.  It  need  not  be  again  adverted  to. 
This  bill  was  filed  Thomas  U  Waring  and 
Ella  F.,  his  wife,  who  was  Ella  F.  Bosher. 
They  complain  that  Thomas  J.  Bosher,  ad- 
ministrator of  WllUam  Bosher,  deceased,  baa 
refused  to  pay  over  to  Ella.  F.  Waring  the 
Virginia  Fire  A  Marine  stodt  bequeathed  by 
the  will,  but  that  be  has  since  the  death  of 
tiie  testator  paid  over  the  annual  dividends 
upon  said  stocb  to  Mary  Jane  Smoot  and 
Margaret  B.  Bosher,  claiming  that  it  was  a 
part  of  tiie  Income  of  tiie  testator's  estate, 
and  passed  to  them  under  the  second  clause 
of  the  will  above  referred  ta  It  seems  ttaat 
Mary  Jane  Smoot  Is  dead,  and  that  Margaret 
R.  Bosber  Is  a  lunatic  The  case  was  duly 
matured  tor  hearing  In  the  drcntt  court  of 
King  William  county,  and  that  court  decided 
that  the  admlnlsbatoilr'B  ccmstmctirai  of  the 
will  was  correct;  that  tne  bioome  from  this 
stock  during  the  lifetime  of  Mary  Jane  Smoot 
and  Margaret  B,  Bosher  was  payable  to 
them,  and  that,  Mary  Jane  Smoot  being  dead, 
one-lulf  of  tbe  stock  was  to  be  delivered  to 
the  plaintiffs,  and  the  other  half  was  to  be 
held  under  the  control  ia  the  court  In  tikis 
cause,  to  be  delivered  to  Ella  F,  Waring  at 
the  death  of  Margaret  B.  Bosher;  that  In  the 
mean  time  the  dividends  thereon  were  to 
paid  to  the  committee  of  Margaret  R  Bosbor. 
It  also  gave  Ella  F.  Waring  a  decree  for  so 
much  of  the  dividends  upon  one-half  of  the 
said  Btotk  as  had  accrued  since  the  death  of 
Mary  J.  Smoot,  which  occurred  on  the  Tth 
of  Septemb^,  1886.  Prom  this  decree  War- 
ing and  wife  obtained  an  appeal  and  super- 
sedeas from  one  of  the  Jud^^  of  this  court 
The  object  of  courts  In  construing  -wills  Is 
to  arrive  at  the  true  Intent  of  the  testator,  but 
that  Intent  Is  to  be  gathered  from  the  lan- 
guage used.  "Conjecture,"  It  has  been  eald, 
"cannot  be  permitted  to  usurp  the  place  of 
Judicial  conclusion,  nor  supply  what  the  tes- 
tator has  failed  sufficiently  to  indicate." 
Wootton  V.  Redd,  12  Grat  206.  "The  Intui- 
tion most  be  collected  from  the  words  of  the 
will,  for  the  object  of  construction  Is  not  to 
ascertain  the  presumed  or  supposed,  but  the 
expressed.  Intention  of  the  testator,— that  is, 
the  meaning, — which  the  words  of  the  will, 
correctly  Interpreted,  cout^."  Hateher  v. 
Hat<dier,  80  Va.  171.   "A  clearly-^^pressed 
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InteuUon  tai  one  portion  of  tbe  win  Is  not  to 
yldd  to  a  doubtful  construction  In  any  other 
portion  of  the  Instrument."  Redf.  WIUs,  434: 
Schouler,  Wills,  f  468.  Applying  these  Unl- 
rersal  cantms  of  construction  and  Inteivrota- 
tlon  to  the  will  In  this  case,  and  the  questlcm 
seems  free  from  all  doubt  The  seramd  clause 
of  the  will,  as  we  have  seen,  afto*  bequeath- 
ing to  Mary  Jane  Smoot  and  Margaret  R. 
BtHher  certain  real  and  personal  property, 
furthOT  declares,  *^  give  them  all  Income 
from  tbe  ttrry  and  aU  other  sources  during 
tiielr  Uvea,  tbey  to  pay  all  my  debts;  all 
claims  either  may  have  against  me  to  Ik  can- 
cded  as  paid."  And  Just  hare  It  may  be  well 
to  advert  to  a  fact  upon  which  the  counsel 
for  appdlees  dwelt  with  great  feding  and 
eloquence;  It  appears  that  Margaret  B.  Bo- 
sher has  been  sorely  afflicted;  that  she  is  a 
lunatic,  and  at  present  confined  within  one  of 
the  asylums  of  this  state.  counsel  claim 
that  her  condition  made  ber  the  peculiar 
ject  of  Qie  tenderness  and  provident  care  of 
her  fiither,  and  this  perhaps  should  have  been 
BO,  but  It  does  not  appear  upon  the  tace  of 
the  wm.  There  Is  nothing  In  the  wUl  from 
whlcb  it  can  be  gathered  that  William  Bo- 
shw  felt  to  her  any  greater  sense  of  duty,  or 
any  greato-  sentiment  of  affection,  than  that 
which  be  manifested  to  bis  daughter  Martha 
Ann  Dabney  and  to  her  children.  Mary  Jane 
Smoot,  another  daughter,  whose  name  is 
coupled  with  that  of  Margaret  R.  Bosher  in 
the  same  clause  of  the  will,  appearB  to  have 
shared  equally  with  her  unfortunate  BiMtvc  tbe 
affection  and  bounty  of  thehr  father.  There 
l8  no  term  of  endearment  used  with  respect 
to  any  of  them,  but,  as  far  as  the  affection 
and  duty  of  tbe  father  can  be  gathered  from 
the  terms  of  the  will,  It  seems  to  have  been 
extended  In  equal  measure  to  all  of  bis  chil- 
dren, and  to  the  descendants  of  such  as  vtae 
dead.  The  claim  that  he  gAre  to  Mary  J. 
Smoot  and  Margaret  R.  Bosher  "all  income 
frmn  tbe  ferry  and  other  sources  during  tbeAr 
Itves"  (if  the  word  "Income"  Is  to  have  the 
latltudlnous  construction  for  which  the  coun- 
sel for  appellees  oontenda^,  proves  too  much. 
It  would  embrace  as  well  ttn  em<dum«ito 
profits  and  returns  derived  trtm  the  subjects 
bequeathed  to  Mary  Ann  Dabney,  Gteorge  L. 
Bosher,  Charles  M.  Basher,  and  Thomas  J. 
Bosher,  as  to  the  dividends  upon  the  dty  and 
marine  stocks  bequeathed  to  William  and  Ga- 
brlella Bosbv.  and  the  plaintiff  Ella  F.  War- 
ing; hut  it  nowhere  appears  that  any  claim 
has  been  assarted  to  the  income  or  revenue 
derived  from  any  of  these  sources,  or  that 
the  administrator  has  felt  himself  bound  to 
appropriate  the  rents  of  the  house  and  lot 
bequeathed  to  him  end  his  brothers  to  the 
support  of  his  unhappy  sister.  'Hiere  can  be 
no  doubt  that  the  natural  construction  of  the 
language  used  fn  the  bequest  to  Ella  F.  Bo- 
sher of  the  marine  stock  vests  In  her  an  ab- 
solute Interest  from  the  time  of  the  death  of 
tbe  testator.  It  has  been  done  by  clear,  nn- 
amUguoUB,  explicit  wordB,  and  It  Is  not  to 
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be  controlled  by  the  mere  ioferenoes  and  ar- 
guments derived  from  the  language  in  a  for- 
mer port  of  the  will.  If  two  provisions  In  a 
will  are  Inconsistent  the  latter  must  prevail, 
and,  DO  matter  in  what  order  they  may  come 
between  a  general  and  a  specific  provision, 
the  speciflc  must  prevail.  We  have,  then,  a 
general  gift  of  "all  Income  from  the  f^ry  and 
all  other  sources  during  their  lives"  to  Mary 
Jane  Smoot  and  &Iargaret  R.  Bosber.  We 
have  the  specific  bequest  of  the  city  and  ma- 
rine stocks  to  William  and  Gabriella  Bosber 
and  Ella  F.  Bosher;  and,  as  though  this  lan- 
guage were  not  precise  enough  ajid  posltire 
enough  to  satisfy  the  testator,  he  goes  on  to 
make  it  more  precise  and  more  speciflc  by 
providing  that  the  city  stock  shall  go  to  Wil- 
liam and  GatH*iella,  and  the  marine  stock  to 
Ella  F.  Bosher.  Language  so  plain,  precise, 
and  unambiguous  cannot  be  rendered  more 
intelligible  by  any  effort  at  Interpretation. 
We  are  of  opinion  that  the  circuit  court  erred 
In  the  construction  which  It  placed  upon  the 
will  of  William  Bosher,  deceased,  and  that  its 
decree  should  have  been  that  the  45  shares  of 
the  marine  stock  In  the  bill  and  proceedings 
mentioned  should  be  transferred  to  the  plain- 
tiffs, who  should  also  have  recorered  the  diri- 
doids  thereon  since  the  death  of  the  testator. 

(Bl  Va.  272) 

AMERICAN  MA2s'GANESB  CO„  Umlted.  v. 

VIRGINIA  MANGANESE  OO.i 
(Supreme  Court  of  Appeals  of  Virginia.  March 
28.  Ifi95.) 

COOITTCRCLAtH  —  UyLIQOIDl.TBD  DaMAOBS  —  Co^f- 

btkoction  of  contkact — cosduct  op  pah- 
tie8~Fatment  and  Discqarob. 

1.  Code  18S7,  fi  3299,  which  allows  a  de- 
fendant to  plead  as  a  connterclaim  "any  other 
matter,  as  would  entitle  him  eitber  to  recover 
iamagefl  at  law  from  the  plaintifE  •  •  •  or 
to  relief  in  equity,"  will  not  permit  him  to  set 
up  OQliguidated  damaffes,  based  upon  breach 
or  a  contract  other  than  that  sued  on. 

2.  Where  the  terms  of  a  contract  were  not 
clear  whether  royalties  on  ore  were  to  be  com- 
puted when  the  ore  was  wet  or  dry,  the  accept- 
ance by  the  mine  owner  for  seven  rears  of  set- 
tlements on  a  dry  weight,  with  full  knowledge 
of  the  facta,  estops  him  to  claim  a  different  con- 
struction. 

3.  If  one  owing  an  unascertnined  sum  of 
money  offers  his  creditor  a  sum,  declaring  that 
it  is  in  full  payment,  the  contract  is  discharged 
by  the  acceptance  of  such  sum. 

Error  to  circuit  court  Albemarle  county. 

The  plaintiff  below,  the  American  Manga- 
uese  Company,  brings  error  from  a  Judgment 
rendered  against  It  on  a  connter  claim  by 
the  Virginia  Manganese  Company.  RoTersed. 

Richard  P.  Bell,  for  plaintiff  in  error.  Geo. 
Peiiclns  and  Thos.  8.  MarUn.  for  defendant 
In  error. 

BUCHANAN,  J.  The  first  assignment  of 
error  in  this  case  Is  to  the  action  of  the  cir- 
cuit court  In  overruling  the  demurrer  of  the 

t  Reported  by  P.  8.  Kirkpa trick,  Esq..  of  the 
liynchburg  bar. 


plaintiff  In  error,  which  was  the  pWntlff  In 
the  court  b^w,  to  special  plea  No.  2,  filed 

by  the  defendant 

The  demurrer  raises  the  question  whether 
under  our  statutes  (sectlMi  3209,  Code),  al- 
lowing special  pleas  of  set-off  to  be  filed,  a 
defendant  can  set  up  a  claim  for  unliqui- 
dated damages  founded  upon  a  contract 
other  than  the  contract  sued  on  by  the  plain- 
tiff. The  claim  of  the  defendant  that  the 
contract  sued  on  and  the  contract  set  up 
in  its  plea,  for  whose  alleged  breach  it 
seeks  damages,  ore  parts  of  the  same  con- 
tract cannot  be  sustained,  as  the  pleadings 
show  very  clearly  that  they  are  separate  and 
distinct  agreements. 

The  defendant  insists  that  the  provlsiixi 
of  section  3290  of  the  Code,  which  allows  a 
defendant  to  plead  "any  other  matter,  as 
would  entitle  him  either  to  recover  damages 
at  law  from  the  plaintiff  or  the  person  under 
whom  the  plaintiff  claims,  or  to  relief  in 
equity,  In  whole  or  in  part  against  the  ob- 
ligation of  the  contract"  sued  on,  is  sufiB- 
defitly  broad  to  allow  blm  to  plead  "any 
cause  of  action  arising  also  on  contract,  ex- 
press or  implied,  and  existing  at  the  com- 
mencement of  the  actt<m,  and  such  countn- 
clftim  may  be  either  for  liquidated  <x  un- 
liquidated damages." 

If  the  term,  "or  any  other  mattM-,"  au- 
thorizes a  defendant  to  make  such  a  defuise. 
Is  it  not  also  sufiicimtiy  broad  to  authorize 
him  to  set  up  any  claim  for  damages  that 
may  be  due  liim  arising  out  of  ton  as  well 
as  contract  and  existing  when  plea  Is  filed 
as  well  as  when  the  action  Is  brought?  Why 
Umit  it  to  claims  arising  out  of  contracts,  or 
to  causes  of  action  existing  when  the  plain- 
tiff Institutes  his  action?  There  is  nothlag 
in  the  term  "or  any  other  matter"  which  Jus- 
tifies a  constniction  which  would  include  the 
one  and  exclude  the  other.  The  language  of 
the  term  "or  any  other  naatter"  Is  sufficient- 
ly broad,  considered  by  itself,  to  Include  both 
of  the  defenses  named;  but,  considn-ed  in 
connection  with  Its  context  and  tested  by 
settled  rules  of  construction.  I  do  not  think 
It  includes  either.  One  of  these  rules  of  con- 
struction is  that  g«ieral  words  may  be  Um- 
lted to  the  same  genus  or  class  as  the  spe- 
cific words  which  precede  them. 

In  Sutherland  on  Statutory  GonstrucUoo 
(section  268)  It  is  said  that  "when  there  are 
general  words  following  particular  and  ej^t- 
cific  words,  the  former  must  be  confined  to 
things  of  the  same  kind." 

In  Broom's  Legal  Maxims  {side  page 
the  rule  is  laid  down  as  follows:  "Where 
a  particular  class  [of  persons  or  things]  if 
spoken  of,  and  gen«-al  words  follow,  tbe 
class  first  mentioned  Is  to  be  taken  as  tlie 
most  coniprehensiTe,  and  the  general  words 
treated  as  referring  to  matters  ejusdem  gen- 
eris with  such  class;  the  effect  of  geonal 
words  when  they  follow  particular  words 
being  thus  restricted." 

Sedgwick,  In  his  work  on  GonstmctloD  «f 
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Statutes  (page  361),  says:  "Where  general 
words  follow  particular  words,  the  rule  Is 
to  ooDstrue  the  former  as  applicable  to  things 
or  persons  particularly  mentioned." 

The  decisions  of  the  court  fully  sustain  the 
text-writers,  that  this  Is  the  true  rule  of  con- 
struction in  such  cases,  subject  to  c«*taln 
limitations  not  necessary  to  be  mentioned 
here.  City  of  Lynchburg  t.  Norfolk  &  W. 
R.  Co.,  80  Va.  237;  Iron  Co.  v.  RIche,  L.  R. 
7  H.  Ij.,  at  pages  604,  665;  Insurance  Co.  T. 
Hamilton,  12  App.  Cas.  484,  486;  People  t. 
New  York  &  M.  B.  Ry.  Co.,  84  N.  Y.  505; 
State  T.  McGarry,  21  Wis.  496;  St.  I^uis  v. 
Langhltn,  49  Mo.  5S9. 

Applying  this  rule  of  construction  to  the 
language  under  consideration,  and  the  con- 
clusion necessarily  follows  that  nnUquidated 
damages  based  upon  breach  of  a  contract, 
other  than  the  contract  sued  on  by  the  plain- 
tiff, cannot  be  set  up  In  a  plea,  under  section 
3299  of  the  Code.  The  particular  defenses 
provided  for  In  the  preceding  words  of  that 
section  are:  (1)  Failure  in  the  consideration 
of  the  contract;  (2)  fraud  In  its  procurement; 
(3)  breach  of  warranty  of  the  title  or  the 
soundness  of  personal  property,  for  the  price 
or  value  whereof  he  entered  Into  the  con- 
tract. 

Each  of  these  defenses  Is  based  upon  mat- 
ters directly  connected  with,  and  Injuries 
growing  out  of,  the  contract  sued  on.  The 
"plain  purpose"  of  the  legislature  In  enacting 
that  sectl<ni  of  the  Code,  as  It  now  stands, 
was,  as  Judge  Moncure  says  In  Huff  v. 
Broyles.  26  Grat  283,  285,  "to  give  precisely 
the  same  measure  of  relief,  on  a  plea  filed 
under  the  same,  as  conid  be  obtained  in  an 
Independent  action  brought  for  the  same 
cause,  and  to  prevent  one  cause  of  action 
from  being  divided  into  two."  The  term, 
"or  for  any  other  matter,"  was  added  so  that 
such  purpose  could  be  fully  accomplished  by 
allowlr^,  not  only  the  defenses  particularly 
and  specifically  named  In  the  preceding  part 
of  the  section,  but  to  allow  all  defenses  of 
that  character  or  kind  based  upon  such  con- 
tract, or  for  Injuries  growing  out  of  It,  to  b9 
disposed  of  In  one  case.  This  Is  the  con- 
struction put  upon  It  by  Mr.  Minor  and  Mr. 
Barton  (4  Minor,  Inst.  p.  796;  Bart.  Praa 
514);  and  Is,  I  think,  clearly  the  true  con- 
struction. The  circuit  court  ought,  there- 
tore,  to  have  sustained  the  demurrer  to  spe- 
cial plea  No.  2. 

The  second  assi^ment  of  error  Is  as  to  the 
mode  of  ascertaining  the  damages  resulting 
to  the  defendant  for  the  alleged  breach  of 
the  contract  set  up  In  special  plea  No.  2,  but, 
since  that  question  cannot  arise  upon  the 
next  trial  of  the  cause,  It  Is  unnecessaiy  to 
decide  It 

The  next  and  last  assignment  of  error  is 
that  the  Jury  upon  the  evidence  In  the  cause 
ought  not  to  have  found  that  anything  was 
due  the  defendant  for  royalties  on  manganese 
ore,  as  claimed  by  the  defendant  In  special 
plea  No.  1,  and  that  the  verdict  of  the  jury 


on  this  gaestlon  was  contrary  to  the  erl- 
dence,  and  should  have  been  set  aside. 

The  contract  of  lease  provided  that  the 
manganese  ore  taken  from  the  leased  prem- 
ises should  be  weighed  before  it  was  ship- 
ped, but  the  contract  is  not  definite  and 
clear  whether  the  ore  was  to  be  weighed  as 
it  came  wet  from  the  washer,  and  a  royalty 
of  f2  per  ton  paid  on  that  wet  weight,  or 
whether  it  was  to  be  weighed  after  It  had 
dried  out,  and  the  royalty  [uild  on  Its  dry 
weight.  The  evidence,  considered  as  on  a 
demurrer  to  evidence,  shows  that  the  ore  as 
it  came  wet  from  the  washer  was  about  3 
per  cent  heavier  than  it  was  36  hours  after- 
wards. The  ore  was  weighed  as  tt  came 
wet  from  the  washer,  and  was  at  once  ship- 
ped by  the  railroad  to  Pennsylvania,  and 
weighed  by  the  railroad  company  when  It 
reached  Its  destination,  and  upon  such  rail- 
road weight  the  freights  were  paid  and  the 
royalties  adjusted  at  the  beginning  of  each 
month  for  the  ore  shipped  the  preceding 
month,  during  the  seven  years  the  plaintiff 
operated  the  lease,  A  full  statement  of  the 
ore  sbl[^ped  each  month,  the  adjustment 
made  as  to  weights,  and  the  condition  of  ac- 
counts between  the  parties  for  snch  month, 
were  furnished  by  the  plaintiff  to  the  de- 
fendant at  the  beginning  of  each  month  for 
the  preceding  month.  With  each  statement 
a  chedE  was  s^t  lo  payment  of  the  balance 
appearing  to  be  due  for  such  month,  and 
receipts  taken  every  month  by  the  plaintiff 
from  the  defmdant  in  the  foUowlnx  words, 
except  as  to  dates  and  amounts: 

"Received.  March  9th.  1891,  of  the  Amer- 
ican Manganese  Co.,  Limited,  twenty-four 
hundred  twenty-two  •Vioc  doUani  In  full  for 
the  above  account 

"?2.422.63." 

The  defendant  does  not  seem  to  have  been 
entirely  satisfied  with  the  plan  of  weighing 
adopted  by  the  plaintiff,  and  made  objec- 
tions frequently  to  the  deductions  made  on 
the  net  weights,  but  it  continued  during  the 
whole  seven  years  to  receive  these  monthly 
statements,  returns,  and  payments,  and  to 
give  receipts  in  full  for  the  balance  due  ac- 
cording to  each  monthly  statement  and  re- 
turn. If  the  defendant  objected  to  the 
method  adopted  by  the  plaintiff  for  ascer- 
taining the  amount  of  manganese  ore  upon 
which  it  was  to  receive  royalties,  or  had 
cause  of  complaint  that  the  statements  and 
returns  mnde  were  Incorrect  for  any  cause. 
It  was  its  duty  to  have  made  known  and  to 
have  Insisted  on  Its  objections  to  the  plain- 
tiff, and  to  have  refused  to  make  monthly 
settlements,  receive  payment,  and  give  re- 
ceipts In  full,  as  it  did. 

Although  the  methods  of  ascertaining  the 
weight  of  the  manganese  ore  may  not  have 
been  in  accordance  with  the  agreement  of 
the  parties,  the  long-continued  acquiescence 
of  the  defendant  In  such  methods,  with  full 
knowledge  of  all  the  facts,  was  a  waiver  of 
Its  rights  to  Insist  upon  the  terms  of  such 
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contract  npoa  that  point  If  one  owing  a 
Bum  of  money,  the  amount  of  which  ta  not 
ascertained  and  fixed,  alt&m  hla  erector  a 
certain  sum,  declaring  that  It  Is  In  fnll  fur  all 
that  la  owing  htm,  which  snm  f»  accepted  by 
the  creditor,  such  acceptance  Is  In  fall  dls- 
chai^  of  the  demand.  Donohne  t.  Wood- 
bnry,  6  Cush.  148;  McDanlels  t.  Lapham,  21 
Vt.  222,  etc.;  McDanlels  t.  Bank,  29  Y t  m 
eta 

Again,  If  the  defendant  knew  of  any  Irreg- 
nlarl^  or  had  ground  of  comidaint  at  the 
time  these  monthly  statements,  returas,  and 
payments  wrae  made,  It  was  the  duty  of  the 
defendant  to  hare  made  known  and  Insisted 
upon  its  objections  then;  but  If  Instead  of 
doing  so  It  accepted  such  psyments,  and  gave 
rectipts  in  full  f6r  the  amounts  shown  to  be 
dne  by  such  settlements  and  retoms.  It  Is 
conduded  by  the  original  amounts  as  folly 
as  If  formal  and  final  settlement  of  accounts 
had  been  made  between  the  parties,  and  tbe 
defendant  cannot  now  go  b^nd  such  settle- 
ments and  receipts  in  full  wltbont  showing 
that  there  was  fraud  or  mistake  in  wdghlng 
tbe  ore  or  in  making  returns  therefOT  accord- 
ing to  the  method  actually  adopted  for  weigh- 
ing and  making  satsb  returns.  ShlUlngford 
T.  Good,  05  Fa.  St  25-84. 

The  Terdfct  of  the  Jury  was  contnuy  to  the 
erldence  upon  the  Issue  made  utwn  this  plea, 
and  the  court  oi^t  to  have  set  aside  the 
Terdlct  upon  that  ground,  upon  the  motkm  of 
tbe  plaintiff. 

I  am  of  oidnlon,  therefore^  that  the  ]nd^- 
ment  of  the  laial  court  should  be  rerersed, 
the  verdict  set  aside,  and  a  new  trial  or- 
dered, to  be  had  In  accordance  with  this 
opinion. 


SHEPHBBD'S  ADH'R  t.  CHAPMAN'S 
ADM'R.1 

^npreme  C6ttrt  of  Appeals  of  Yl^nls.  March 
28, 1805.) 

Bill  o*  Rsvisw  —  Dkcmb  or  Supbixb  Couar— 
AvTBE-DiaoovntBD  Etioinob. 

1.  On  a  bill  of  review  BBkiog  for  the  rever- 
sal of  a  decree  for  errors  apparent  on  tbe  face 
of  the  record,  the  court  Is  confined  to  what  ap- 
pears on  the  face  of  the  decreeB,  the  opinion  o{ 
the  court,  and  orders  and  proceedings  In  tbe 
«anse  arising  on  facts  either  admitted  bj  the 
pleadings  or  stated  as  facts  in  the  decrees. 

2.  All  decrees  of  tbe  supreme  court  are  a 
finality,  and  cannot  be  reviewed,  except  for  aft- 
'OT-dlscovered  evidence. 

3.  Wbere  a  question  has  been  adjudicated 
bv  tfae  supreme  court  with  a  full  knowledge  of 
all  tbe  facts,  the  adjudication  will  not  be  dis- 
turbed, though  it  Is  apparently  erroneous. 

Appeal  from  circuit  court.  Orange  county. 

Proceedings  for  the  settlemrat  of  the  estate 
of  WiUlam  Shepherd,  deceased.  James  Shep- 
herd and  Reynolds  Chapman  qualified  as  ex- 
ecutors of  said  Shephei-d.  From  a  decree  In 
favor  of  the  administrator  of  said  Ohapman, 

1  Reported  F.  S.  Kirkpatrlck.  Esq.,  of  the 
IiynchbaTg  bar. 


administrator  of  George  Shepherd  aiveals. 
Affirmed. 

W.  W.  Borgesa,  0.  D.  Gray,  and  J.  W. 
Bell,  tor  ai^>ellant  Jaa.  G.  Field  and  J.  G. 
Williams,  for  appdlee; 

KEITH,  P.  In  1849  a  chancery  suit  was 
Instituted  In  the  circuit  court  of  Orange  coun- 
ty by  Lewis  B.  Williams,  admlnlEtrator  c  t 
a.  of  George  Shepherd,  the  general  object  of 
which  was  the  settlement  of  the  estate  of 
which  William  Shepherd  had  died  possessed 
some  time  about  the  year  1825.  James  Shep- 
herd and  Reynolds  Chapman  qiiaiifled  as 
executors  of  the  will  of  William  Shepherd, 
deceased,  giving  separate  bonds  as  such,  and 
proceeded  to  administer  the  estate.  At  tbe 
time  of  the  Institution  of  this  suit  Reynolds 
Chapman  had  died,  and  Thomas  T.  Slaughter 
and  John  M.  Chapman  bad  qoallfled  as  his 
administrators,  giving  separate  bonds.  All 
the  necessary  parties  were  made  to  the  suit. 
Including  the  administrators  of  Reynolds 
Chapman,  deceased,  and  when  tbe  case  was 
ready  for  a  hearing  all  proper  accounts  were 
ordered.  The  commissioner,  Mr.  Unrray,  set- 
tled the  accounts  of  both  Slaughttt  and 
Chapman,  and  among  other  Items  passed 
upon  by  tbe  commissioner  Is  one  for  the 
sum  of  $2,400,  which  la  the  ground  of  con- 
tention in  the  present  controversy.  Among 
the  assets  which  came  into  the  handa  of 
Slaughter  and  Chapman,  as  administrators 
of  Reynolds  Chapman,  was  a  claim  against 
Conway  C.  Macon  and  Ambrose  Madison  for 
a  large  sum.  This  claim  was  really  a  part 
of  the  estate  of  William  Shepherd,  deceased; 
and,  while  the  fact  does  not  distinctly  ap- 
pear, it  may  be  Inferred  that  It  was  evi- 
denced by  bonds  or  notes  of  Mac<m  and 
Madison,  made  payable  to  James  Chapman 
and  Reynolds  Chapman,  executcHrs  of  Wil- 
liam Shepherd,  deceased,  and  that  by  the 
death  of  James  Chapman,  Reynolds  Chap- 
man became  his  surviving  executor,  and  up- 
on bis  death  that  they  passed  Into  tine  hands 
of  his  administrators.  Certain  It  Is  that  the 
claim  was  duly  paid  over  to  the  administra- 
tors of  Reynolds  Chapman,  deceased,  i£ 
obedience  to  a  decree  of  tfae  circuit  conrt 
of  Spottsylvania  coiunty  rendered  at  Its  May 
term,  18S1.  On  page  IGI  of  the  "Old  Rec- 
ord" the  amount  $3,737.85  was  charged  by 
tbe  commlasiMitf  to  John  M.  Chapman,  and 
he  is  credited  cm  the  other  hand  with  cer- 
tain fees,  commissions,  and  costs  attending 
its  collection,  leaving  a  net  balance  against 
him  on  this  account  of  $3,4S0l07.  On  page 
79  Of  the  "Old  Record"  occurs  tbe  fcrilowlng 
paragraph  in  the  eommlsstoner^  Tvpott: 
"Xonr  commlSBloner  farther  reports  that  la 
the  year  1851  tbe  said  John  M.  Cbapmaa. 
adminlstratw  as  aforesaid,  let  his  coadmin- 
istrator, Thomas  T.  Slaugbtn-.  bare  92,400 
of  the  assets  of  the  estate  Reynolds  Chap- 
man, deceased,  which  came  to  his  (John  M. 
Ohapman's)  bands.  Your  OHnmlsslonv,  how- 
ever, has  not  charged  this  sum  to  tbe  said 
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Slaughter,  but  has  to  the  eald  ChApman, 
as  It  was  a  mere  loan  of  mcney  by  the  latter 
to  the  former."  This  report  was  returned 
to  the  court,  divers  exceptions  were  taken 
to  it.  but  Dc«e  affecting  the  question  under 
cotislderation;  and  It  came  before  the  court 
at  May  tenn,  1860,  when  part  of  tbe  ex- 
ceptlona  were  sustained,  others  ororrtiled, 
and  tbe  report  sent  back  to  the, commission- 
er to  be  refwmed.  He  at  tbe  same  tram 
returned  a  report  In  coatcmA^  with  tbe 
views  of  tlie  .eour^  whlcb  was  confirmed 
without  exception.  From  this  decree  an  ap- 
peal was  taken  to  this  court,  and  after  pend- 
ing here  untU  1S74  was  decided,  and  the  de- 
cree appealed  from  was,  in  every  particular 
pwtincait  to  the  inquiry  now  before  us,  ap- 
proved and  affirmed.  When  the  case  went 
tmck  to  the  circuit  court  of  Orange  county* 
Murray  was  directed  to  restate  the  accounts 
in  those  respects  in  which  this  court  had 
found  them  to  be  erroneous^  and  on  Febm- 
aiy  1, 1875,  the  conunissioner  filed  his  rep<Hrt 
Joixn  M.  Cbapman  appeared  before  the  com- 
missioner and  represented  to  blm  that  an  er- 
ror had  been  made  by  the  commisstonw  In 
bis  report  before  referred  to,  greatly  to  bis 
preJncUce,  in  charging  blm  with  the  whole 
of  the  moo^  received  from  the  Madison- 
Macon  .  compromise;  that  in  very  truth 
Thomas  T.  ^ugtater.  his  coadministrator, 
had  received  92,400  of  that  sum;  and  be  ex- 
hibited Slaughter's  bond  to  him  dated  JanQ- 
aiy  25,  1801,  which  la  an  obligation  on 
Slaughter's  part  to  pay  Cbapman,  or  those 
who  may  be  entitled  thereto,  as  creditors 
of  R^nolds  CHiapraan,  deceased,  the  sum  of 
82,400,  with  interest  fnun  its  receipt,  and 
thereby  to  save  Chapman  harmless.  The 
bond  recites  that  Chapman,  having  received 
money  from  the  salt  in  Fredericksburg,  bad 
Immediately  tamed  ovor,  by  his  check,  $2.- 
400  port  thereof  to  Slaughter,  and  that  he 
(Slaughter)  should  have  heea  charged  with 
it  In  tbe  (Higlnal  report  Instead  of  Chapman. 
The  commissioner  seems  to  have  felt  that  tbe 
decree  of  this  court,  under  which  he  was 
acting,  having  confirmed  the  report  as  to 
this  item,  that  the  matter  had  passed  beyond 
his  coDtroI,  and  refers  to  Campbell  v.  Camp- 
bell, 22  Orat.  649,  as  authority  for  that  posi- 
tion. He  made,  however,  alternate  state- 
ments upon  the  subject;  and  the  court  at  Its 
October  term,  18W,  entered  a  decree  which 
is  final  In  Its  character,  so  far  as  the  liability 
of  Thomas  T.  Slaughter  and  John  M.  Cbap- 
man is  concerned.  By  that  decree^  notwith- 
standing the  fact  that  Slaughter  admitted 
bis  liability  for  this  sum  of  $2,400  and  Inter- 
est, and  though  both  he  and  Chapman  except- 
ed to  the  report  because  It  did  not  place  the 
liability  for  it  upon  Slaughter,  by  whom 
both  agreed  it  should  In  Justice  be  borne, 
tbe  principal  report  of  the  commissioner  was 
confirmed,  the  alternate  statements  which 
stood  as  exceptions  to  his  principal  repott 
wore  ovemilied,  and  Cbapman  was  required 
to  pay  a  sum  which  enibraced  this  Item  of 


f2,40(^  and  Thomas  T.  daughter  was  relieved 
tiom  its  payment  as  administrator.  The 
court  in  this  decree  continued  to  treat  it  as  a 
mere  loan  tsom  Cbapman  to  Slaughter,— a 
private  transaction  between  them,— and,  in 
pursuance  ot  this  view  of  the  matter,  gave 
Chapman  a  decree  against  Slaughter  for  the 
sum  ot  92,400^  with  Interest  from  the  2dth  of 
May,  1852.  At  July  rules,  1876,  an  amended 
bill  was  filed,  tbe  object  of  which  was  to 
m^ce  Thomas  Scott,  surety  oa  the  adminis- 
tration, bond  of  Thomas  T.  Slaughter,  and 
John  Willis,  surety  of  John  M.  Chapman, 
parties  defendant  The  case  proceeded 
against  than,  and  at  October  term,  1890^  a 
decree  was  entered  declaring,  among  other 
things,  that  Thomas  Scott,  surety  as  afore- 
said, was  not  liable  for  this  sum  of  $2,400 
and  interest.  To  this  decree  a  bill  of  review 
was  presented,  praying  that  the  decree  com- 
plained of  may  be  reviewed  and  reversed  for 
error  apparent  on  the  "face  <tf  the  reccHd," 
and  for  after-discovered  evldenca 

I  cannot  think  that  tbe  first  ground  is  se- 
riously r^ed  on.  Time  Is  certiUnly  nothlDff 
upon  the  **tece  of  the  reonrd,"  In  tbe  sense 
In  whlcb  that  term  is  oscd  in  this  connection, 
which  discloses  eiror.  We  are  confined  to 
the  cosidderatioa  of  what  appears  on  the  tece 
of  the  "decrees,  the  opinion  of  the  court,  <Hr- 
ders  and  proceedings  In  tbe  causa,  srfaslng 
on  fSCts  either  admitted  by  the  pleadings 
or  stated  as  facts  In  tbe  decrees  (or  opin- 
ions of  the  conrQ;  and  the  evidwce  In  the 
case  cannot  be  loc^ced  into  In  or6.es  to  show 
the  decrees  to  be  mooeous  In  the  statonent 
of  the  facts."  Thomson  v.  Brooke,  76  Va. 
100;  Now,  all  that  Is  apparut  to  as  opoa 
the  "face  of  the  record"  was  equally  so  to 
tbht  court  when  the  decree  ot  1874  was  ren- 
dered, and  it  is  well  settled  that  a  bUl  of 
review  will  not  lie  to  a  decree  of  this  conrt 
for  errors  apttarent.  It  is  also  well  setUed 
that  all  decrees  of  this  conrt  partake  of  the 
equality  of  finality,  and  that  an  biterlocutory 
decree  of  this  court  can  no  more  be  reviewed 
in  this  or  any  other  conrt  for  apparent  w- 
rors  than  oould  a  final  decree.  A  bill  <tf  re- 
view, however,  does  lie  to  a  decree  of  this 
court  iq>on  the  ground  of  after-dlscovwed 
evidence.  It  is  material,  therefore,  to  In- 
quire what  evidence  has  been  before  the  cir- 
cuit conrt  of  the  coun^  of  Orange  and  the 
court  of  appeals  at  the  time  of  the  rendi- 
tion of  the  several  decrees  in  this  cause. 
When  Commissioner  Murray  stated  the  orig- 
inal report  in  this  caae,  heretofore  referred 
to,  all  the  parties  to  the  payment  of  the 
money  arising  from  the  compromise  against 
Macon  and  Madison  were  allv&  J<^  M. 
Chapman  and  Thomas  T.  Slaughter  were 
living,  and  were  parties  to  this  suit.  Saun- 
ders, the  administrator  de  bonis  non  of 
William  Shepherd,  deceased,  was  also  a  par- 
ty to  this  suit;  and  Forbes  and  Marye. 
through  whom  this  money  was  paid,  were 
also  living  in  the  city  of  Fredericksburg, 
for  there  Is  a  letter  in  the  "Old  Record" 
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from  theiB  at  page  2fl0.  It  Is  hardly  necee- 
gary  to  say  that  these  gentlemen,  who  are 
the  only  parties  to  the  transaction,  knew  all 
the  facts  attending  it.  Indeed,  the  com- 
mlasloner'B  report  is  conclnsire  proof  that 
every  fact  material  to  the  proper  determina- 
tion of  the  relatlTe  liability  of  John  M.  Chap- 
man and  Thomas  T.  Slaughter,  with  respect 
to  the  matter  of  the  controversy,  was  Imown 
to  the  commissioner,  and  Is  snbstantially 
set  forth  in  his  report  John  M.  Chapman, 
with  fnll  knowledge  of  all  the  facts,  and 
the  parties  Interested  as  dlBtributeea  with 
knowledge,  or  the  means  of  knowledge,  with- 
in their  reach,  deliberately  stood  by  and  per- 
mitted this  account  to  be  diBi>osed  of  by 
the  court,  and  that  decree  to  be  affirmed  In 
this  particular  in  this  court  without  tme 
word  of  objectlcm.  Such  conduct  Is  only 
explicable  xspon  the  hypothesis  that  It  was 
In  1860  a  matter  wholly  Immat^al  to  those 
Interested  in  the  distribution  of  the  fund 
whether  the  liability  to  them  was  Imposed 
upon  Slaughter  or  Chapman,  one  or  both,  as 
either  was  doubtless  conaidered  amply  able 
to  meet  the  obllgatlona.  The  same  considera- 
tion actuated  John  M.  Chapman,  but  in 
1664  he  was  aroused  to  the  consciousness  of 
bis  danger,  and  in  the  hope  of  averting  It 
took  a  bond  fnmt  Slaughter,  which  sets  out 
the  whole  matter  fully  and  fiankly.  The  evi- 
dence particularly  relied  npen  as  after 'dis- 
covered is  found  in  the  following  paper: 

"I,  Thoe.  T.  Slaughter,  do  make  the  follow- 
ing statement,  to  be  used  by  Commissioner 
Murray  as  evldoice  In  the  statements  of  the 
accounts  befwe  him  In  the  suit  of  Shepherd's 
Admlnlstra^  t.  ObaiHnan*B  Admtnlttratbr 
and  others;  In  the  year  1851,  I.  as  the  ad- 
ministrator of  Reynolds  Chapman,  received 
a  sum  of  money  ($2,400.00),  and  placed  the 
sum  as  a  charge  to  myself  on  my  books,  and 
am  now  dne  the  same,  with  Interest  from 
the  date  of  Its  receipt,  and  should  be  char- 
ged therewith  as  snch  administrator.  Said 
money  was  received  frtnn  John  L.  !tfarye 
and  John  M.  Forbes  nnder  a  decree  of  the 
drcult  conrt  sitting  In  Frederlctaabntg  In 
the  suit  ot  Madison  and  Macon  v.  James 
Shepherd  and  Reynolds  Chapman,  EJx'rs  of 
Wm.  Sb^h«d,  Deceased.* 

"Shepherd's  Adm'r  et  al.  v.  Chapman's 
Adm*r.  et  al.  [Page  SQ:]  The  date  of  said 
receipt  of  money,  being  shown  by  referring 
to  the  record  in  the  salt  of  Shepherd's  Ad- 
ministrators T.  Chapman's  Administrator 
and  others,  Is  of  July  17,  185L  Ths.  T. 
Slaughter,  Administrator  of  B.  Cliapman,  De- 
ceased. April  18,  1876." 

"Omnge  County— to  wit:  This  day  Thos. 
T.  Slaughter  personal^  apjteared  before  me, 
and  made  oath  that  the  above  statemmt  is 
true  to  the  best  of  his  knowledge  and  belief. 
Witness  my  hand  this  18th  day  of  April, 
1876.  Richard  Chapman,  Commissioner  Chan- 
cery, Orange  County  Court" 

It  appears  by  the  affidavit  of  Judge  John 
W.  Bell  and  W.  W.  Burgess  that  they  knew 


nothing  of  this  paper  until  November,  1890. 
when  It  was  fonnd  in  the  records  of  this 
cause,  which  are  very  voluminous.  Of 
course  their  statements  are  conclusive  as  to 
all  matters  set  out  in  their  affidavit  hot  the 
affidavit  seema  to  me  to  be  wholly  Insufil- 
cient,  when  examined  by  the  light  wlUch 
this  record  affords.  Upon  Its  face  the  affi- 
davit of  Thomas  T.  Slaughter  appears  to 
have  been  sworn  to  before  Richard  Chap- 
man, a  commissioner  In  chancery  of  Orange 
county,  as  early  as  the  18th  of  April,  1876, 
and  it  introduces  into  the  record  no  fact  not 
fully  known  from  the  beginning.  Commis- 
sioner Murray,  and  all  the  parties  In  totee- 
est,  knew  every  fact  attending  this  transac- 
tion from  Ite  inception,  for  they  are  spread 
at  large  upon  the  face  of  the  commissioner's 
first  report;  not  the  details  of  It,  It  la  true, 
but  enongh  to  have  warranted.  Indeed,  In 
my  opinion,  to  have  required,  the  court  to 
hold  Thomas  T.  Slaughter  primarily  respon- 
sible as  between  himself  and  John  M.  Chap- 
man for  the  sum  received  by  him.  The 
statement,  therefore,  relied  upon  for  the  bill 
of  review  Is  not  after-discovered  evidence, 
and,  at  best,  la  merely  cumulative  In  proof 
of  facts  as  to  the  existence  of  which  the 
record  contains  overwhelming  evidence. 

The  decree  of  the  conrt  of  appeals  was  ren- 
dered more  than  20  years  ago.  It  disposes 
of  this  precise  point.  It  then  became  res 
adjndlcata.  It  was  again  considered  by  the 
commissioner,  and  his  report  brought  to  the 
attention  of  the  court  on  this  very  point  by 
exceptions,  and  those  exceptions  were  pass- 
ed upon  by  the  decree  of  the  drcnlt  conrt  of 
Orange  rendered  October  fi,  1876.  That 
court,  as  we  have  seen,  approved  the  report 
of  the  commissioner,  and  established  the  lia- 
bility of  John  M.  Chapman  and  Thomas  T. 
Slaughter  In  accordance  therewith;  and  I 
repeat  that  every  fact  material  to  tills  In- 
quiry was  known,  or  the  means  of  knowl- 
edge were  within  the  reach  of  every  perflon 
concerned  In  It,  from  1^1,  at  every  stage  of 
this  litigation,  In  the  office  of  the  commis- 
sioner, and  In  the  courts,  down  to  the  time 
when  the  final  decree  was  entered,  Octcdwr 
6,  1876.  From  that  decree  no  appeal  vas 
taken;  no  bill  of  review  was  ever  filed.  It 
exonerated  Thomas  T.  Slaughter,  the  prin- 
cipal, from  lIabiUt7  for  this  debt  as  admin- 
istrator. It  established,  beyond  the  reach  of 
further  question  or  controversy,  that  the 
transaction  between  himself  and  John  M. 
Chapman,  by  which  f2,400  of  the  assets  of 
the  estate  of  William  Shepherd  were  paid  to 
Thomas  T.  Slaughter,  was,  in  the  langnage 
of  the  commissioner,  "a  mere  private  trans- 
action between  them."  The  last  decree  en- 
tered in  this  cause  on  the  6tb  day  of  October, 
1890,  upon  the  amended  biU,  does  not  change 
in  any  respect  the  decree  of  October  5,  ISTGL 
It  ovrarales  the  demiu*rer  of  Thomas  Scott's 
administrator  to  the  amended  trill;  estab- 
lUhes  Us  liability  for  the  sum  of  $1,587.78. 
the  amount  found  dne  1^  Thomas  T.  Slauvh- 
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ter  by  the  decree  of  October  5, 1876;  and  ex-- 
onerates  the  estate  of  the  surety  from  any 
liability  by  Thomas  T.  Slaughter  on  account 
of  the  decree  for  $2,400  and  Interest  la  favor 
of  John  M.  Chapman  against  said  Slaughter. 
How  could  the  court  have  done  otherwise? 
The  case  for  40  years  baa  proceeded  before 
the  circuit  court,  and  in  the  court  of  appeals, 
upon  the  theory  that  Slaughter  was  not  Ila- 
ble,  as  administrator,  for  the  sum  of  $2,400, 
and  It  would  have  been  extraordinary  to 
have  held  the  surety  to  be  responsible  for 
the  default  of  his  principal,  when  the  prin- 
cipal himself  had  been  fully  acquitted  and 
absolved.  We  are  therefore  of  opinion  that 
the  decree  of  the  circuit  court  of  Orange 
county  refusing  leave  to  file  a  bill  of  review, 
and  the  decree  of  that  court  rendered  Octo< 
ber  6, 1890.  must  be  affirmed. 


MILLER  V.  MILLER'S  EX'B.i 
(Supreme  Coort  of  Appeals  of  Virginia.  March 
28,  1805.) 

PXOHISI  TO  HaKB  WlLl^EviDEVOa— JUDimUt 

Sale— Paktibs. 

1.  A  court  of  equity  will  require  the  most 
convincing  proof  to  sustain  a  claim  that  de- 
ceased agreed  to  maKe  a  will  in  favor  of  claim- 
ant, when  he.  In  fact,  did  not  do  so. 

2.  In  a  suit  to  sell  certain  land,  the  bene- 
ficiary in  a  deed  of  trust  upon  the  same,  died 
after  the  appeal  was  perfected.  The  trustee  in 
said  deed  was  made  a  party,  and  all  parties 
were  before  the  court  to  enable  It  to  distribute 
the  proceeds  of  said  sale  except  at  above  men- 
tioned. Hdd,  that  the  failure  to  make  the  ex- 
ecQtor  of  said  beuefidarr  a  party  was  not  error. 

Appeal  from  drcnit  court,  Frederick  coontj. 

Proceeding  by  Maggie  G.  Miller,  executrix, 
and  Robert  W.  Miller,  executor,  of  Thomaa  M. 
Miller,  deceased,  against  Joseph  A.  Miller  to 
enforce  a  land  bond.  Judgment  tm  com- 
plainantB,  and  defendant  appeals.  AfDrined. 

HarrisOTi  ft  Byrd  and  Robt.  M.  Ward, 
for  appellant  Holmes  Conrad,  for  appellees. 

BARRISON,  I.  Dr.  Thomas  M.  Miller 
died,  leaving  a  last  wlU  and  teetamwt,  dated 
October  10,  1878,  hj  which  he  gave  his  wife, 
Maggie  G.  Miller,  Us  personal  estate  abso- 
lntel7,  and  bis  real  estate  tot  lite,  with  re- 
mainder In  the  real  estate,  to  be  divided 
eqnally  among  his  three  brothers  or  their 
children,  and  appointed  his  brother,  R.  W. 
Miller,  executor  of  said  will  By  a  codidi 
dated  April  14,  1879,  he  confirmed  the  will, 
and  appointed  his  wife,  Maggie  C.  Mlllo-,  as 
execntrfx.  On  the  Sd  day  of  February,  1^, 
this  wUl  was  admitted  to  probate  In  the  coun- 
ty court  of  Frederick  county,  and  admin- 
istration granted  with  the  will  annexed  to 
Maggie  C.  Miller  and  Robert  W.  Miller,  the 
executrix  and  executor  named  therein. 
Among  other  assets  which  came  to  the  hands 
of  these  representatives  was  the  following 
bond: 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  ef  the 
Lynchburg  bar. 


"$3,131.85.   One  day  after  I  promise 

and  bind  myself  to  pay  to  Dudley  L.  Miller  th» 
sum  of  thlr^-one  hundred  and  thirty-one  dol- 
lars and  elghty-flve  cents,  for  value  received. 
This  Is  the  balance  due  Dudley  L.  Miller  on 
the  form  purchased  of  him.  This  land  bond 
Is  secured  In  the  deed,  and  bears  six  per 
cent  per  annum  from  date  until  paid.  Wit- 
ness my  hand  and  seal  this  2d  day  of  No- 
vember, 188a 

"[Signed]  .T.  A.  MlUer.  [Seal.]" 

Indorsed  as  follows: 

"I  this  day  assign  the  wtthhi  land  bond 
to  Thomas  M.  MUler  for  value  received.  Not. 

5th,  1880. 

"[Slsned]  D.  L.  Miller." 

Said  bond  has  several  other  Indorsementr 
thereon,  which  acknowledge  the  payment  of 
interest  to  April  1,  1884.  This  bond  is  se- 
cured by  vendor's  lien  (reserved)  In  a  deed 
from  Dudley  L.  Miller,  dated  November  2, 
18S0,  conveying  to  Joseph  A.  Miller  a  tract 
of  land  containing  about  635  acres,  lying  in 
the  county  of  Frederick,  subject,  however,  to 
the  lien  of  a  certain  trust  deed  upon  the 
same  tract,  executed  by  the  grantor,  Dudley 
L.  Miller,  to  William  Byrd,  trustee,  dated 
October  15,  1878,  to  secure  the  payment  of  a 
bond  of  aald  Dudley  L.  Miller  and  Robert 
W.  Miller,  payable  to  Emily  Funsten,  for 
$4,424.  This  debt  due  to  Emily  Funst»l  was 
also  assumed  by  Joseph  A.  Miller,  the  pur- 
chaser of  said  land,  as  part  of  the  price  to  be 
paid  therefor. 

The  personal  representatives  of  Thomas  M. 
Miller,  deceased,  filed  their  blU  to  the  cir- 
cuit court  of  Frederick  county  to  enforce  the 
payment  of  this  land  bond,  charging  that  the 
principal,  with  a  large  amount  of  accrued  In- 
terest, was  long  since  due  and  unpaid.  The 
complainants  also  set  forth  the  prior  deed 
of  trust  debt  due  to  Emily  Funsten,  and  pray 
that  there  may  be  an  ascertainment  of  the 
liens,  and  a  decree  for  the  sale  of  the  land  to 
satisfy  the  same. 

Joseph  A.  Miller,  the  owner  of  the  land, 
Dudley  M.  Miller,  the  assignor  of  the  bond 
to  Thomas  M.  Miller,  Emily  Funsten,  the 
beneficiary  under  the  prior  deed  of  trust,  and 
William  Byrd,  the  trustee  In  said  deed  of 
trust  are  made  parties  defendant  to  this  suit 
answers  under  oath  being  waived. 

To  this  bill  Joseph  A.  Miller  flies  his  de- 
murrer and  answer,  which  answer  is  treated 
as  a  cross  bill,  In  which  he  admits  the  gener- 
al allegations  of  the  bill  to  be  true,  but  as 
matter  of  defense  and  set-off  against  the  bond 
sued  on,  respondent  avers  that  in  the  lifetime 
of  his  father,  Thomas  O.  Miller,  respondent, 
and  his  three  brothers,  Robert  W.  Miller, 
Dudley  L.  MiUer,  and  Thomaa  M.  Miller,  and 
his  father,  had  an  understanding  in  regard 
to  the  division  of  their  father's  estate,  among 
themselves,  by  which  It  was  agreed  that 
$4,000  should  be  paid  respondent  Joseph  A. 
Miller,  which  would  be  In  full  of  his  entii-e 
Interest  aa  heir  in  the  estate  of  his  father, 
and  that  $2,000  should  be  paid  Thomas  M. 
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Miner,  whldk  wonld  be  In  fnU  of  bis  entire 
hiterest  as  beir  In  tbe  estate  of  Us  father; 
that  Dudley  Ll  Miller  and  Robert  W.  MlUer 
were  to  pay  these  sums  to  Josepb  and  Thom- 
as, re«pectlTel7,  when  they  would  be  entitled 
to  the  fath^  entire  estate;  that  Dndl^  and 
Robot  did  pay  nspondent  his  f4,000,  and 
executed  their  bonds  to  Thomas  for  bis  92.- 
000,  which  bonds  were  not  to  be  paid  until 
their  father  died;  that  whoi  the  father  died 
they  did  pay  Thomas  M.  Miller  the  |2,000  due 
him.  Respondent  further  avers  that  l^onuis 
M.  Miller  agreed  ttiat  In  consideration  of  this 
dlspo^tlon  of  his  father's  estate  he  (Tbomas) 
would  leave  a  will,  elvlns  to  Us  three  broth- 
ers $6,000,  which  sum  represented  the  entire 
amount  be  had  recelTed  (Including  the  92,- 
000),  by  way  of  advancement  or  otherwise, 
as  one  of  tbe  heirs  of  his  father.  Respond- 
ent flies  with  his  answer  and  cross  bill  four 
exhibits,  which  be  says  relate  to  this  alleged 
verbal  understanding.  Those  exhibits  are 
as  fbllows: 

Exhibit  1. 

"Know  all  men  by  these  presents  that  I, 
Thomas  C.  Miller,  of  this  county  of  Frederick, 
state  of  Virginia,  acknowledge,  confess,  and 
declare  the  sum  of  four  thousand  dollars 
(94,000.00).  paid  by  R.  W.  and  D.  L.  MiUer, 
my  SODS,  to  J.  A.  Miller,  paid  on  the  mom 
from  the  receipt  given  to  him  by  said  R.  W. 
and  D.  Im  MlUer,  Is  the  full  and  equitable 
amount  due  him,  with  the  several  amounts 
paid  or  caused  to  be  paid,  theretofore  Is  the 
full  amount  due  him  as  an  heir  of  my  estate. 
And  I  further  declare.  In  order  to  more  fully 
protect  my  sons  B.  W.  and  D.  L.  Miller,  that 
any  will  or  declaration  conflicting  with  this 
acknowledgment  made  by  me  hereafter  to  be 
null  and  void.  In  witness  whereof  to  the 
within  I  set  my  hand  and  seal  this  7th  of 
Feb.,  1S78.  Thomas  0.  MlUer.  [SeaL]'* 

Exhibit  2. 

*'ECnow  all  men  by  these  presents,  that  I, 
Thomas  G.  Miller  of  the  county  of  Frederick, 
state  of  Vteglnia,  acknowledge,  confess,  and 
declare  that  the  bond  (held  by  my  son  Thos. 
M.  MlUv,  payable  at  my  death,  of  the  sum  of 
92,000.0(9  two  thousand  dollars  Is  the  full 
amount  due  him  as  an  heir  of  my  estate, 
personal  and  real.  And  I  further  declare.  In 
order  to  more  fully  protect  my  sons  R.  W. 
and  D.  L.  MUler,  that  any  will  or  declaration 
conflicting,  with  this  acknowledgmoit  made 
by  me  hereafter  is  null  and  void.  Feb.  9. 
1ST9.    Thomas  C.  MlUer.  [Seal.]" 

Exhibit  3. 

"Received  of  D.  L.  Miller  one  thousand  dol- 
lars, the  whole  amount  due  me  (from  him)  as 
heir  of  my  father,  T.  G.  Miller's  estate  (de- 
ceasecO,  as  per  agreement  dated  Feb.  9th, 
1879.    Feb.  Oth,  1886.    Thomas  M.  MlUer." 

Exhibit  4. 

"Received  of  R.  W.  MlUer  one  thousand 
df^ars,  ^  whole  amount  due  me  (from  him) 


as  lielr  of  my  fbtlier  T.  0.  Miller's  estate 
(dec'd),  as  per  agreement  dated  Feb.  9, 1ST9. 
Feb.  6tb,  1888." 

ResptHidffiat  furthtf  alleges  tiiat  be  had  ac- 
quired from  his  two  brothers,  Z>udley  and 
Robert,  th^r  interest  in  tJils  claim  against 
Thomas,  and  asks  that  the  amount  due  from 
Thomas  m  tbia  account,  with  interrat,  should 
be  ascertained,  and  so  much  thereof  as  might 
be  necessary  applied  to  the  payment  of  the 
bond  sued  on  by  the  personal  representatives 
of  Tliomas  M.  Miller,  and  the  balance  be  de- 
creed to  be  paid  to  resptrndent 

To  this  answer,  treated  as  a  cross  bill,  Mag- 
gie 0.  MIUw,  executrix  of  Homas  M.  MUler, 
and  complainant  In  tbe  original  bUl,  pleads, 
demurs,  and  answers,  denying  aU  the  auc- 
tions of  said  cross  bill,  and  especially  tbe  al- 
legation that  Thomas  M.  MUler  agreed  to  give 
his  brothOT  96,000,  at  any  other  sum  of  mon- 
ey, at  his  death,  and  calls  fcv  fuU,  dear,  and 
posltiva  ivoof  of  any  such  agreement  The 
cause  was  referred  to  a  aHnmlssloner,  who 
took  the  evidence  offered  In  stqpport  of  this 
alleged  agreement,  and  made  a  report  ascer- 
taining that  the  deed  of  tinst  lien  In  fiivar 
of  Emily  Fnnsten,  and  the  voidor's  Uen  In 
favor  of  Tbomas  M.  MlUer's  estate,  were  out- 
standing unpaid  chaiges  upini  the  farm  of 
the  defendant  Jos^h  A.  MlUer;  and  that  no 
vaUd  set-off  existed  in  favor  of  Joseph  A. 
MiUer  against  the  bond  held  by  tbe  persmal 
representatives  ct  Thomas  M.  MlUra.  Tbe 
defendant  excepted  to  this  report,  and  on  tbe 
21st  day  of  November,  1892,  the  court  en- 
tered a  decree  which  dechired  that  the  daim 
set  np  1^  Joseph  A.  MlUer,  Ok  defendant  in 
his  answer,  was  not  anstatated  by  the  proofs, 
rejected  the  same,  overruled  the  excq^tioDs 
taken  to  the  commissioner's  report  cuflrmed 
the  said  report,  and  decreed  a  sale  of  tlie 
farm  for  the  satlsfactiaii  of  the  two  Uens  re- 
ported. From  this  decree  an  appeal  was  al- 
lowed to  this  court 

The  four  exhibits  filed  with  the  answer  ot 
the  defendant  Jos^h  A.  MUler  would  seen 
to  Indicate  that  Thomas  C.  Miller  and  his 
four  sons  did  agree  up<ai  a  dlvlslcm  of  the 
former's  estate  among  the  sons.  The  chl^ 
object  appears  to  have  becm  to  secure  an 
equal  division  of  the  estate.  The  agree- 
ment of  the  father  set  forth  in  Exhibits  1  and 
2  is  practically  observed  by  him  in  two  wills 
subsequently  made,  which  are  filed  in  the 
record.  The  first  Is  dated  December  7,  18S0, 
in  which  he  gives  his  entire  estate  to  his 
two  sons,  Dudley  and  Robert,  and  says  he 
has  given  bis  other  two  sons,  Joseph  sud 
Thomas,  what  he  believes  is  their  Just  and 
equitable  share  of  his  estate.  Tbe  second 
win  is  dated  September  U,  1884.  It  re- 
vokes the  first  and  disposes  of  tbe  estate 
exactly  as  in  the  first  will,  except  that  it 
gives  Dr.  Thomas  M.  Miller  91,200.  and 
makes  It  a  charge  on  the  estate;  and  says 
that  Dudley  and  Robert  are  each  to  pay  one- 
half  of  the  legacy  to  Thomas;  and  further 
says:   "I  have  already  advanced  my  aaa 
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Joseph  A.  Miller  more  tban  bis  full  share  in 
my  estate,  and  on  that  account  I  do  not  now 
devise  or  bequeath  bim  anything."  Dudley 
Miller  In  hts  deposition  plains  this  91,200 
legacy  to  Thomas,  by  saying  that  his  father 
came  to  the  conclusion  that  the  $2,000  he  and 
Rob^  bad  agreed  to  pay  to  Thomas  was 
more  than  his  share  of  the  estate,  and  that 
bis  father  intended  by  this  legacy  to  cot  the 
amount  down  to  $1,200,  but  that  the  12,000 
for  which  they  had  executed  tb^  booids 
was  paid  as  agreed  upon. 

It  would  seem  probable  that,  if  the  father 
had  beat  a  party  to  an  agremnent  by  which 
Ml  son  Thomas  was  to  make  a  will,  leaving 
to  his  three  brothers  $0,000,  aU  that  had  been 
advanced  him  by  his  father,  he  would  bare 
at  least  r^erred  to  It  when  wiairing  a  will 
dlspoetaig  of  hlB  property;  and  yet  neither  in 
the  wills  of  Tbnnas  G.  Hlll«  nor  in  ttae  ex- 
biUts  filed  with  reaiKHident's  answer  Is  there 
«tte  word  to  Indicate  the  slightest  evidence 
of  an  agreement  on  the  part  of  Thomas  M. 
HlUer  to  leave  in  his  wlU  this  or  any  othM 
sam  to  bis  brothm.  Thore  is  no  mention  of 
or  referanea  to  any  snch  subject  The  only 
other  evidence  olEered  ta  support  <Kf  this 
claim  of  setoff  is  the  testlmuiy  <tf  Dudley  L. 
Miller  and  Robert  W.  HlUer.  Their  erl- 
denoe  was  ercei/ted  to  npoa  the  ground  that 
Thomas  H.  Miller*  one  of  the  parties  to  tbe 
alleged  contract,  being  dead,  rendered  them 
incompetent.  In  <Krder  to  qualify  themselves, 
they  made  a  gift  of  their  interest  in  this  al- 
leged contract  to  th^r  brothw  Joseph  A. 
Miller.  It  was  still  insisted  that  they  were 
liable  as  assignors  and  for  coste.  Joseph  A. 
Miller  tbea  gave  th^  a  rtiease  ftom  lia- 
bility, by  way  of  reconnw  or  otherwise,  cm 
account  of  said  transfer  and  asslgnmeoL 
A  great  many  authorities  are  referred  to  on 
the  question  ot  the  competency  of  these  wit- 
nesses. In  the  view,  however,  taken  the 
court  at  tUs  case,  It  Is  unnecessary  to  con- 
sider said  authorities,  or  to  pass  upcm  that 
question;  the  court  being  of  opinion  that 
said  eridettce  is  whcdly  insufficient  to  sustain 
the  claim  set  up  by  the  defendant  Joseph  A. 
Miller. 

The  witness  Dudley  L.  Miller,  In  answer  to 
fourth  questl<n  on  croBS-ezaminatlon,  says: 
"When  the  agreement  was  ratified,  Robert, 
Joseph,  and  myself  were  present;  Thomas 
was  not"  In  answer  to  another  question, 
he  says:  "I  said  the  debt  held  by  Thomas 
M.  Miller  Is  a  Just  debt,  and  Joseph  ought  to 
pay  it,  and  I  say  so  yet"  In  answer  to  an- 
other question,  witness  says:  "I  may  liave 
said  that  Thomas  had  a  right  to  will  his 
property  as  he  chose." 

Tlie  witness  Robert  W.  Miller  Is  shown  not 
to  be  reliable,  because  it  appears  from  the 
evidence  of  his  family  physician,  introduced 
by  tbe  defendant,  that  he  Is  a  person  of  un- 
sound mind.  His  testimony  does  not  how- 
ever, strengthen  appellant's  claims,  but  rath- 
er weakens  it. 

The  debt  asserted  by  the  personal  repre- 
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sentatlves  oi  Thomas  M.  Miller  Is  not  de- 
nied. The  claim  of  sot-off  relied  upon  by  the 
appellant  is  supported  by  evidence  too  slight 
for  serious  consideration.  There  Is  not  a 
word  to  be  found  suggesting  a  reason  why 
Thomas  M.  Miller  should  have  agreed  to  give 
his  brothers  $6,000  by  his  will,— a  sum  con- 
stituting the  bulk  of  his  estate,  as  appears 
from  the  record.  There  appears  to  have 
been  no  cmaldmtlon  for  such  a  proml^. 
The  dIvislMi  <xt  the  father's  estate  appears  to 
have  been  an  equal  one  among  bis  sons,  and 
the  pretension  now  set  up  by  tlie  appellant 
is  without  merit  and  without  proof  to  sup- 
port It  It  Is  a  serious  mattw,  whai  a  man 
dies,  for  a  claimant  to  come  forward,  and 
demand  the  estate,  upon  the  ground  that  de- 
ceased bad  in  his  lifetime  verbally  promised 
or  agreed  to  make  a  will  giving  hla  estate  to 
said  claimant  and  that  too.  In  the  face  of  a 
will  which  has  given  it  to  some  one  else. 
Snch  a  claim  naturally  excites  surprise,  and 
a  eonrt  of  equity  will  always  require  the 
clearest  and  most  convincing  proof  to  sns- 
tein  audi  a  claim.  Otbwwlse  disappointed 
legatees  could  easily  deprive  the  natural  and 
chosen  objects  of  a  testator's  hmmty  of  the 
benefits  he  had  seen  fit  to  bestow. 

Since  this  appeal  was  perfected,  Emily 
Fnnsten,  one  of  the  defmdants  In  the  origi- 
nal suit  has  died,  and  Robert  M.  Ward  has 
qualified  as  her  executor.  It  1*  Insisted  on 
behalf  of  this  encntor  that  the  decree  ap- 
pealed from  is  erroneous,  because  the  nec- 
essary parties  have  not  be«i  made  to  the 
suit  It  ai^ears  that  Joseph  A.  MlUer,  the 
owner  ot  the  land  decreed  to  be  sold.  Dudley 
L.  Miller,  the  asslgnw  of  the  bond  to  Thomas 
M.  Miller,  William  Byrd,  tbe  trustee  In  the 
deed  securing  tbe  debt  to  Bmlly  Fnnsten, 
and  said  Emily  Fnnsten,  are  all  made  par- 
ties defendant;  and,  so  ter  as  It  appears 
from  this  record,  these  are  all  the  parties 
necessary  to  the  suit  It  enables  tbe  court 
to  make  a  complete  title  to  the  land  when 
scdd,  and  to  distribute  the  proceeds  to  the 
parties  entitled  thereto. 

For  the  foregoing  reasons  the  court  is  of 
opinion  that  there  Is  no  error  in  the  decree 
complained  o^  and  It  must  be  affirmed. 


LBNNIO'S  EX'RS  v.  WHITB  et  al. 
(Suinreme  Court  of  Appeals  of  Vin^nla.  April 

4,  1805.) 

On  rehearing.  Affirmed. 

For  opinion  on  appeal,  see  20  8.  D.  831. 

Conrad  &  Conrad  and  Holmes  Conrad,  for 
appellants.  John  B.  Roller  and  R.  Taylor 
Scott  tor  appelleea 

KEITH,  P.  At  the  November  term.  1894, 
of  this  court  a  decree  was  entered  In  this 
cause,  and  a  petition  for  rehearing  was  filed, 
which  petition  b^ng  presented  to  the  Honor- 
able Dmry  Hlnton,  b^  on  ttie  d8th  day  of 
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December,  18d4,  indorsed  thereon  that,  in  his 
opiuion,  a  rehearing  should  be  granted,  he 
being  one  of  the  judges  who  had  beard  and 
decided  the  case,  and  had  united  In  render- 
ing the  decree.  Upon  this  certificate  a  re- 
hearing was  awarded  by  the  court  at  its 
January  term,  and  the  canse  was  restored  to 
the  privileged  docket,  and  was  again  argued 
during  the  present  term. 

We  are  of  opinion  that  the  decision  of  this 
court  at  Its  November  term,  reversing  the 
decree  of  the  circuit  court  of  Rockingham, 
was  correct,  and  we  therefore  direct  that  It 
be  now  entered  as  a  final  decree  of  this 
court 

While  we  accept  the  conclusloos  of  the 
court  as  expressed  at  its  November  term 
aforesaid  la  the  opinion  of  Judge  Richard- 
son, which  will  be  found  in  20  S.  E.  831,  we 
do  not  wish  to  be  understood  as  altogether 
concurring  In  all  the  views  which  he  presents 
upon  the  several  matters  of  law  and  fact 
discussed  1^  him. 


MORRISON  V.  WILKINSON. 
(Supreme  Court  of  Appeals  of  Virginia.  April 
4,  1895.) 

On  rehearing.  Affirmed. 

For  opinion  on  appeal,  see  17  S.  E.  787. 

Pollard  &  Sands,  T.  H.  Edwards,  and  C. 
Ij.  Morrison,  for  appellant.  H.  I.  Lewis,  W. 
B.  Aylett  and  Isaac  Diggs,  for  appellee. 

EEITH,  P.  This  cause  was  decided  at  the 
June  term,  1893,  of  this  court,  at  Wythe- 
ville.  Judge  Fauatl^y  delivering  the  opin- 
ion. At  that  time  a  rehearing  was  allowed, 
and  the  cause  was  again  argued  and  submit- 
ted at  the  present  term.  17  S.  E.  787.  With- 
out concurring  In  the  opinion  referred  to,  we 
think  the  conclusion  reached  Is  In  accord- 
ance with  the  law  and  the  evidence,  and  a 
decree  will  now  be  entered  affirming  the  de- 
cree of  the  circuit  court  of  King  William 
county. 


HOOVER  V.  BUCK.1 

(Supreme  Court  of  Appeals  of  Virginia.  March 
28,  1895.) 

BPBCIPIO  PlBPOEMAKCB. 

SpedSc  i»erformance  of  a  contract  for 
the  Bale  of  real  estate  will  be  decreed  when  the 
contract  is  valid,  anol4ecti<HUible  In  diaraeter, 
and  capable  of  being  enforced. 

Appeal  from  circuit  court,  Bocklngbam 

county. 

Bill  by  Elliott  M.  Buck  against  S.  Ij.  Hoover 
for  specific  performance.  From  a  decree  for 
plaintiff,  defendant  appeals.  Affirmed. 

Oonrad  &  Conrad,  for  iqtpellant.  Slrayer 
ft  Liggett,  for  awellee. 


1  Beported  by  F.  S.  Klrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


KEITH,  P.  Elliott  M.  Buck  filed  a  bill  In 
the  circuit  cotirt  of  Bocklngham  county  al- 
leging that  he  had  sold  a  certain  lot  of  land, 
situated  In  the  town  of  Waynesboro,  Augosta 
county,  Va.,  to  one  S.  L.  Hoover,  on  the  27th 
of  August,  1890,  for  the  sum  of  $1,000,  pay- 
able one-third  in  cash  and  the  residue  In  two 
equal  payments,  with  Interest  thereon;  he 
(the  plalntlfO  to  execute  to  Hoover  a  deed, 
and  Hoover  to  secure  the  unpaid  purchase 
money  by  a  deed  of  trust  Plaintiff  state* 
that  he  performed  fully  his  part  of  the  c<m- 
tract,  by  executing  the  deed  as  agreed  upon, 
and  delivering  the  same  to  D.  L.  H«ikle,  to 
be  by  him  delivered  to  Hoover,  the  defendant 
upon  Hoover's  executing  the  deed  of  trust 
provided  for,  and  delivering  the  same  to  Hen- 
kle  or  the  plaintlfT,  and  at  the  same  time  mak- 
ing the  cash  payment  provided  for  In  the  con- 
tract of  purchase.  The  bill  states  further  that 
the  deed,  bonds,  and  deed  of  trust  were  exe- 
cuted In  conformity  with  this  agreement,  and 
were  placed  In  the  hands  of  Henkle,  but  that 
the  cash  payment  was  not  made.  It  appears 
from  the  bill  that  the  bonds  and  deed  of  trust 
have  been  lost,  and  that  Hoover  has  been 
called  upcHi  to  perform  his  part  of  the  con- 
tract, by  paying  the  cash  payment  and  ex- 
ecuting new  bonds  and  deed  of  trust  In  the 
place  of  those  lost.  A  new  deed  of  convey- 
ance having  been  tendered  by  the  plaintiff 
for  the  lot  of  land,  Hoover  refused,  and  still 
refuses,  to  perform  his  contract,  or  to  execute 
such  new  bonds  or  deed  of  trust  The  plain- 
tiff tenders  with  his  bill  a  deed  for  the  lot 
sold  to  S.  L.  Hoover,  and  prays  that  8.  L. 
Hoover  and  D.  S.  Henkle  may  be  made  de- 
fendants to  the  bill,  and  that  Hoover  shall 
be  required  to  specifically  perform  his  con- 
tract and  to  i>ay  the  amount  of  his  purchase 
money,  with  Interest  from  the  27th  of  Au- 
gust, 1890,— the  whole  of  it  being  due  at  the 
filing  of  the  bill,— and  that  the  bonds  and 
deed  of  trust  may  be  set  up;  for  the  sale 
of  the  real  estate;  and  for  general  relief. 
Hoover  answered  the  bill,  and  denied  every 
material  averment,  and  thereupon  depositions 
were  taken  by  the  plaintiff  and  defendant 
and  the  case  came  on  to  be  heard  befure  the 
circuit  court  of  Rockingham;  and  that  court, 
after  due  consideration,  being  of  opinion  that 
the  contract  set  out  In  the  bill  was  establish- 
ed by  the  evidence,  and  that  the  plaintiff  was 
CTtitled  to  have  the  same  specifically  execut- 
ed, decreed  that  the  complainant  recover  of 
the  defendant,  S.  L.  Hoover.  $1,000,  with  In- 
terest from  the  27th  of  September,  1890.  and 
his  costs,  and  providing  for  the  sale  of  the 
lot  mentioned  In  the  bill  unless  the  sum 
decreed,  with  Interest,  should  be  paid  within 
GO  days.  To  this  decree  a  supersedeas  was 
allowed  by  one  of  the  Judges  of  this  court. 

We  are  of  opinion  that  the  evidence  estab- 
lishes the  contract  set  out  In  the  bill,  anA 
it  appearing  that  the  plaintiff  has  at  all  times 
been  ready  to  execute  the  contract  npoa  bis 
part,  and  bas  been  prompt  In  asserting  lifs 
rights,  and  that  the  remedy  at  law  would 
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sot  be  ao  beneficial  as  that  In  equity,  the 
court  Is  further  of  the  opinion  that  the  plain- 
tiff is  fuUy  entlUed  to  the  relief  Bought  Ii 
la  well  settled  that  "when  a  contract  con- 
cerning real  estate  Is  valid,  unobjectionable 
In  its  nature  and  In  the  circumstances  con- 
nected with  It,  and  capable  of  being  enforced, 
and  it  is  Just  and  prefer  that  It  should  be 
fulfilled,  It  Is  as  much  a  matter  of  course 
for  a  coort  of  equity  to  decree  a  specific  per- 
formance as  for  a  court  of  law  to  give  dam- 
ages for  the  breach  of  It"  Wat.  Spec.  Perf. 
f  6.  "A  valuable  consideration,  particularity, 
certainty,  mutuality,  and  a  necessity  for  per- 
formance, are  the  requisites  upon  which  the 
«qaity  of  a  case  arises."  Id.  7.  All  of  these 
circumstances  concur  In  this  case,  and  we 
are  therefore  of  the  opinion  that  there  Is  no 
error  In  the  decree  complained  of,  and  that 
It  should  be  affirmed. 


(91  V«.  317) 

KEITSER  et  al.  T.  GUGGENltHIMEB  et  aLi 
(Supreme  Court  of  Appeals  of  Tirginia.  April 
4,  1895.) 

anaoohbst  abixxbt  nohbbsidsiit— rstnw  on 
Appeal— Objbction  not  Raisbd  Bxlow— 

Return  of  Attachment. 
,  1.  An  objection  to  an  attachment  proceed- 
ing on  the  ground  that  the  summons  was  made 
improperly  returnable  may  be  taken  for  the  first 
time  on  appeal. 

2.  A  summons  In  equity  upon  which  Is  In- 
dorsed an  order  for  an  attachment  should  be 
made  returnable  to  a  term  of  court,  and  not 
to.  rules. 

3.  A  decree  against  a  nonresident  who  has 
not  appeared  baaed  purely  uoon  an  invalid  at- 
tachment of  bis  property  is  void. 

Appeal  from  circuit  court  Alleghany  coun- 
ty. 

Action  by  Guggenhelmer  &  Go.  against 
Keyser,  Simpson  &  Co.  An  attachment  was 
levied  on  the  property  of  defendants,  as  be- 
ing nonresidents,  and  thereafter  defendants 
executed  a  joint  assignment  to  William  M. 
and  J.  T.  McAllister,  trustees.  From  a  de- 
cree declaring  plaintiffs*  attachment  a  lien  on 
the  defendants'  property  superior  to  the 
rights  of  the  deed  of  trust  credttora,  the 
trustees  appeal.  Reversed. 

Wm.  M.  &  J.  T.  McAUistfar  and  B.  h.  Par- 
rlsh,  for  appellants.  Joha  T.  De  Laney,  for 
app^lees. 

BUCHANAN,  J.  On  the  Utb  day  of  No- 
vember, ISSZ,  the  appellees  Instituted  a  suit 
In  equity  In  the  circuit  court  of  AUegtaany 
county  against  Ke^aer,  Stmpsm  &  Co.  to  re- 
corer  a  debt  of  9816,  and  also  sued  out  an 
attachment  to  attach  the  estate,  re^  and 
personal,  of  G.  T.  Bamsley  In  Alleghany 
•county,  who,  with  W.  T.  Simpson  and  D.  G. 
A.  Keyser,  cfmsUtuted  the  firm  of  Keyser, 
Simpson  &  Co.,  on  the  ground  that  he  (Barns- 
ley)  was  a  nonresident  of  the  state.  The  res- 

1  Beported  by  F.  S.  Kirkpatri(dc,  Esq.',  ot  the 
I^TDchburg  bar. 


tdent  defendants  were  served  with  process, 
uiHin  which  was  indorsed  the  attachment, 
or  order  to  attach  the  estate  of  the  nuiresl- 
dent  defendant,  on  the  14th  of  that  month; 
and  the  attachment  was  levied  on  the  same 
day  on  a  large  quantity  of  personal  property 
belonging  to  the  defendant  company,  of 
which  the  nonreaidemt  was  a  member,  and 
an  order  of  publication  afterwards  made  as 
to  him. 

The  process  ccHmmenclng  the  suit,  and  upon 
which  the  attachment  or  order  to  attach  was 
indorsed,  was  made  returnable  to  the  clerk's 
office  of  that  county  on  the  first  Monday  of 
the  following  December.  The  defradants 
made  no  appearance,  and  the  bill  filed  at 
the  second  December  rules  was  taken  for 
confessed  as  to  the  resid^t  defendants. 

On  the  16th  day  of  November,— five  days 
after  the  suit  was  Instituted,— the  membere 
of  the  defMidant  firm  executed  to  William  M. 
and  J.  T.  McAllister,  trustees,  a  general  as- 
signment conv^ing  all  the  property,  of  every 
kind,  owned  by  the  partna:«hlp,  for  the  bene- 
fit of  all  the  firm  creditors.  O^la  deed  ot 
trust  was  admitted  to  record  In  the  clerk's 
office  of  the  county  court  of  that  county  on 
the  18th  of  that  month.  At  the  March  term 
of  the  circuit  court  the  trustees  in  the  deed 
of  trust  filed  their  petition  In  the  suit,  ex- 
hibiting with  It  a  copy  of  the  deed  of  trust, 
claiming  that  the  Hen  created  by  it  was  para- 
mount to  the  llMi  of  the  attachmeait,  and 
asked  to  be,  and  wore,  made  parties  defend- 
ant in  the  suit  At  the  same  t^rm  of  the 
court  the  case  was  heard  upon  the  bill  and 
exhibits,  petition  and  exhibit,  and  general 
replication  thereto;  and  the  court  decreed 
UHat  the  attachment  was  a  lien  upon  the 
partnership  property  levied  on,  and  superior 
to  the  rights  <^  the  deed  of  trust  creditors. 

From  this  decree  of  the  conrt  this  appeal 
was  taken  by  the  trustees. 

The  first  assignment  of  error  In  order, 
though  not  the  flrat  error  assigned  by  ap- 
pellants, is  that  the  attachment  sued  oat  Is 
void  because  made  returnable  to  a  rule  day, 
when  the  law  at  that  time  (November,  1892) 
required  It  to  be  returnable  to  a  term  of  the 
court  In  which  the  suit  was  poidlng. 

It  Is  claimed  by  the  appellees  that  since 
no  objection  was  made  to  the  attachment  In 
the  circuit  court  on  this  ground  by  the  ap- 
pellants, they  have  waived  It  and  It  cannot 
be  considered  by  this  court  This  view  can- 
not be  sustained.  The  nonresident  debtor 
has  never  appeared  in  the  case;  no  personal 
service  was  had  upon  him;  but  his  property 
In  the  state  Is  subject  to  Its  laws,  and  the 
state  has  the  right  to  prescribe  In  what 
manner  that  property  may  be  subjected  to 
the  claims  of  his  creditors.  In  this  state, 
statutes  have  been  enacted  declaring  the 
manner  In  which  the  property  of  such  debt' 
ors  may  be  subjected  to  the  payment  of  thelf 
liabilities  where  there  Is  no  lien  upon  the 
property  for  their  paymait  Independent  of 
these  statutes,  a  court  of  equity  has  no  jurla- 
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diction  to  Bubject  sncb  debtm'B  prop«ty  In 
faroT  of  a  creditor  at  large.  The  remedy  In- 
voked in  this  case,  being  one  wbolty  derived 
from  statute  law,  and  one  whlcb  is  harsh  In 
its  operation  towards  the  party  a^lnst 
wbom  it  la  directed,  and  also  towards  the 
creditors  of  sncb  debtor  over  whom  the  at- 
taching creditor  obtains  priwlty,  mnst,  npon 
its  face,  show  tbat  the  requhrementa  of  the 
statute  have  been  sabstantially  complied 
with.  4  Blinor,  Inst  (Last  Ed.)  401,  405; 
Tha(diw  V.  Powdl.  6  Wheat  110;  Tate  v. 
IHggat,  2  I^h,  at  pages  08  and  100;  Pen- 
n<^  V.  Ndf,  96  tr.  S.  714;  DaiUel,  Attachm. 

Objections  to  attacbment  proceedings  on 
this  ground  may  be  taken  advantage  of,  not 
only  In  the  trial  court,  but  In  an  app^te 
court,  altbougb  not  raised  In  the  trial  court 
Presidoit  Tadur  said  In  Joaea  v.  Andowm, 
T  Leigh,  306,  31S,  *'It  is  obvious  that  the  very 
Jurisdiction  «f  the  court  dqtends  upon  the 
reirularity  of  the  attachmokt."  It  therefore 
becomes  the  duty  of  tbe  court  to  examine  Into 
the  regularity  of  the  proceedings  in  attach- 
ment cases,  and  it  may,  of  Its  own  motion, 
dismiss  an  Irr^nlar  attachment,  and  ought 
to  do  so,  when  there  baa  been  no  appearance 
tlie  nonreiddent  debtor,  and  no  personal 
service  upon  him,  as  It  is  the  duty  of  every 
court;  ex  oflBdo,  to  disclaim  a  Jurlsdlctton 
wUch  It  is  not  entitled  to  exercise.  Jcmee 
V.  Anderson.  7  Leigb,  308,  814;  4  Minor,  Inst 
(Last  Bd.)  en,  and  cases  cited;  2  Bart  liaw 
Prac.  866;  Coward  v.  DllUnger,  68  Hd.  68, 
61;  Drake,  Attachm.  (7tb  Bd.)  |  88a. 

In  the  case  of  Oralg  r.  Williams,  decided 
by  this  court,  and  reported  In  18  8.  B.  898, 
the  question  arose  whether  an  attachment 
returnable  to  rules,  lamed  undw  sections 
2901  and  2868  of  the  Code,  was  vaUd  at  not 
That  was  an  attacbm«it  in  equity  against  a 
nonresident  debtw.  Tbe  attachment,  or  oiv 
der  to  attach,  was  Indorsed  upon  the  sum- 
mms.  The  summons  was  returnable  to  rules. 
In  tiiat  case  tbls  court  hdd  that  an  attacb- 
ment issued  under  tbose  sections  of  the  Oode, 
in  a  pending  suit  whether  It  was  a  regular 
attachment  or  an  order  to  attacb.  Indorsed 
upon  the  summons  by  the  clerk,  must  be  re- 
turnable to  the  couit  In  which  the  suit  Is 
pending,  and  that  If  it  was  not  so  returnable 
it  was  Invalid. 

In  Grlnberg  v.  Llngerman,  it  reaffirmed  the 
doctrine  laid  down  in  Craig  v.  WUUamB,  and 
held  such  an  attachment  to  be  void.  19  S.  B. 
161;  Kyles  v.  Ford,  2  Rand.  1;  Lavell  v. 
MeCurdy,  77  Va.  763,  770,  771. 

This  asslgnmMt  of  error,  therefore,  must 
be  sustained,  and  the  attacbment  held  In- 
valid. 

There  being  no  personal  service  npon  the 
nonresident  defendant  no  appearance  by 
him,  and  no  valid  attachment  of  his  prop- 
erty, there  was  nothing  for  the  jurisdiction  of 
the  court  to  rest  upon.  Its  decree  was  there- 
fore coram  non  Judlee,  and  void.  Drake. 
Attachm.  (7th  Bd.)  f  G;  Pennoyor  v.  Neff,  86 


U.  S.  714.  The  circuit  court  ougbt  to  have 
dismissed  the  bill  for  want  of  Jurisdiction. 

I  am  of  opinion,  therefore,  tliat  the  decree 
appealed  from  should  be  reversed,  and  the 
bUl  dismissed. 


(n  Va.  1051 

OBOROIA  HOMB  INS.  CO.  v.  BARTLETT.i 

(Supreme  Court  of  Appeals  of  Virginia.  April 
4.  1885.) 

IssDRAKCE — Condition  ik  Polict— Cbuiob  ot 
Tm,B— Appointmskt  of  Rbobitbb. 

A  policy  of  fire  insarance  was  Issoed 
to  tmBtees,  and  snbseaueatly  the  court  appoint- 
ed another  person  receiver  of  the  property,  with 
authority  to  rent  the  property  insured.  SM, 
that  this  was  not  a  change  in  title  or  possession 
1^  sale  or  judicial  decree,  within  the  meaning  of 
a  clause  providing  that  sudi  a  change  tboaU 
avoid  the  iwliey. 

Brror  to  dicnlt  court  Page  county. 

Action  by  J.  Konp  BarUett  trustee, 
against  the  Geor^  Home  Insoranoe  Com- 
pany.  Judgment  for  plaintiff,  and  defendant 

brings  error.  Affirmed. 

Bppa  Hunton,  Jr.,  for  plaintiff  In  error. 
Marshall  McOormick  and  Ohaa.  U.  Brown, 

for  defendant  In  error. 

HARRISON,  J.  This  Is  an  action  of  as- 
sumpsit brought  in  the  circuit  court  of  Page 
county,  by  the  Valley  Land  &  Improvement 
Company,  for  tbe  use  of  J.  Kemp  Bartlett 
Jr.,  trustee,  against  the  Georgia  Home  Insur- 
ance Company,  to  obtain  Judgment  npon  a 
policy  of  Insurance  executed  by  the  defend- 
ant on  the  23d  day  of  August  1891,  upon  tlie 
proper^  of  tbe  Valley  Land  &  Improvonent 
Company  situated  at  Luray,  In  the  county  of 
Page. 

On  the  2lBt  day  of  April,  1894,  the  follow- 
ing verdict  was  rendered:  "We.  the  jury, 
find  for  the  plalntiCT,  and  assess  tbe  damages 
at  $4,30&84,  with  Interest  from  January  28, 
4892,  tlU  paid."  The  question  presented  for 
our  consideration  was  raised  ixj^n  tbe  trial 
by  tbe  circuit  court  refusing  to  give  the  fol- 
lowing Instructions,  asked  for  by  the  defend- 
ant: "The  court  further  Instructs  the  Jury 
that  If  there  Is  any  change  In  the  possesion 
of  the  property  insured  between  the  date  of 
the  policy  and  the  date  of  the  fire,  without 
the  consent  or  knowledge  of  the  company, 
the  jury  mnst  find  for  the  defendant  unless 
the  said  company  has  waived  the  said  pro- 
vision of  the  said  policy." 

There  were  other  instructions  asked  for  by 
the  plaintiff  and  refused  by  the  court  but 
In  the  view  taken  of  this  case,  it  Is  only  oec> 
essary  to  consider  the  one  quoted. 

The  policy  of  insurance  sned  upon  contains 
the  following  usual  provision:  "Or  if  any 
change  takes  place  in  tbe  title  or  possession 
of  the  property,  whether  by  sale  or  Judtdal 
decree,  wtthont  notice  to  the  company  and  Us 

1  Reported  by  F.  8.  Klrkpatrick.  Bsq.,  of  the 
Xjyncbhurg  bar. 
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consent  Indorsed  thereon,  then  tbe  poller 
Bball  be  void." 

It  Is  claimed  Ity  the  Insnrance  compai^ 
that,  after  tbe  policy  was  executed,  there 
was  a  chaoffe  of  the  possession  of  the  prop- 
erty  Insured,  and  consequently  a  forteltare 
under  the  dause  Just  quoted. 

The  fitcts  disdosed  by  the  record  are  as 
follows:  On  the  18th  day  of  April,  1801,  the 
Valley  Land  &  ImproTMuent  Company,  duly 
Incorporated,  conveyed  a  very  laise  amount 
of  real  and  peraonal  iwoperty,  bududmg  the 
Lnray  Inn  and  cavons  In  Page  county  to  H. 
J.  Smoot  and  four  others,  as  tmatees,  to  se- 
cure a  heavy  gea»ial  InOtfttedoess  due  from 
aald  ctonpany.  On  13ie  Ist  day  of  Uay.  1891, 
the  ccHnpany  leased  the  Lnii^  Inn,  together 
with  the  grounds  and  eortUage,  which  had 
been  conveyed  In  the  deed  of  tmst,  to  one 
Frederick  W.  Brans. 

On  the  8d  day  of  Asvnst,  1891,  certain 
creditors  of  the  c(»npany  filed  their  bill  in 
the  drcuit  court  of  Page  county,  asking  the 
court  to  enjoin  a  sale  of  the  properly,  which 
had  been  advertised  by  the  tmatees,  and  fur- 
ther praying  for  the  appointment  of  a  receiv- 
er to  take  charge  of  tbe  property,  and  that 
the  trust  might  be  administered  under  the 
orders  of  the  court  On  the  10th  day  of  Au- 
gust, 1891,  tbe  court  entered  a  decree  de- 
clining to  appoint  a  receiver  or  to  enjoin  the 
sale,  but  directed  the  trusteee  to  proceed  to 
sell  tbe  pn^perty  on  the  terms  prescribed  by 
the  deed  of  April  18,  1891,  and  to  report  any 
sale  made  to  the  court,  and  to  hold  any  mon- 
ey  received  subject  to  the  order  of  the  court 

On  the  23d  day  ot  August,  1891,  the  trus- 
tees secured  and  had  placed  iqmn  the  prop- 
erty of  the  company,  real  and  personal,  fire 
Insurance  policies  to  the  amount  of  about 
¥100,000,  distributed  among  27  different  com- 
panies, for  which  Insurance  a  premium  of 
$1,802.70  was  paid.  Among  these  policies 
was  that  of  the  Georgia  Home  Insurance 
Company,  defendant  In  this  suit  for  $5,000, 
which  was  placed  upon  the  Ijuray  Inn, 

On  the  26tb  day  of  September,  1891,  H.  J. 
Smoot  and  others,  trustees,  made  their  re- 
port to  the  circuit  court,  settled  their  ac- 
counts, and  resigned  tbeir  positions  as  trus- 
tees. The  court  entered  an  order  ratifying 
and  confirming  all  their  acts  and  doings  as 
truBtees,  and  appointed  J.  Eemp  Bartlett  Jr., 
as  substituted  trustee  In  their  room  and 
stead  (Bartlett  was  the  president  of  the  Val- 
ley lAud  &  Improvement  Company,  whose 
property  was  Insured),  "with  all  the  duties 
and  responsibilities  required  by  law,"  and 
with  tbe  power,  among  others,  to  lease  out 
the  Luny  Inn,  and  collect  the  rents.  Bart- 
lett was  required  to  give  bond  and  security, 
and  to  make  reports  of  his  acta  and  dolnes 
as  trustee  to  the  court 

He  did  not  however,  qualify  as  substituted 
trustee,  by  ^ving  the  required  bond,  until 
the  10th  day  of  October,  1891;  and  on  the 
6th  day  of  November,  ISOl^  the  Luray  Inn 
was  destroyed  by  fire. 


It  to  earnestly  contended  by  counsel  Cor 
plaintiff  In  error  that  the  terms  of  the  decree 
appctotlng  J.  Kemp  Bartlett,  Jr.,  a>  substi- 
tuted trosteei  In  effect  made  him  a  receiver 
cft  the  pnperty,  and  that  the  change  from 
H.  J.  Smoot  and  others,  trustees,  to  X  Kemp 
Bartlett,  Jr.,  receiver,  was  such  a  change  In 
the  poBsesalon  of  the  property  Insured  as  to 
release  the  Insura*  from  all  liability  to  pay 
the  loss.  In  Thompson  v.  Insurance  Co.,  ifld 
U.  S.  287,  10  Sup.  Ct  1010,  It  Is  held  that  a 
change  of  receivers  Is  not  audi  a  diange  of 
poBSesadon  or  title  as  to  forfeit  the  policy. 
The  objecdon  bere  Is  that  thto  was  a  change 
tvom  a  trustee  to  a  receiver.  We  understand 
counsel  for  plaintiff  In  error  to  admit  that  If 
the  court  had  appointed  one  of  tbe  original 
trustees  receiver,  Instead  of  Bartlett  there 
would  iiave  been  no  change  of  possession  af- 
fectlng  the  poli<7.  This  position  to  unques- 
tionably sound,  and  It  follows,  as  a  conse- 
quence, that  the  court  could  have  appointed 
H.  J.  Smoot  one  of  the  original  trustees,  as 
receiver,  and  subsequently  to  such  appoint- 
ment changed  the  receiver  by  removing  H. 
J.  Smoot  and  appointing  J.  Kemp  Bartlett 
Jr.,  In  his  ptoce;  and  under  the  law  as  told 
down  by  the  supreme  court  of  the  United 
States  in  Thompson  v.  Insurance  Co.,  136  U. 
S.  287,  10  Sup.  Ct  1019,  It  would  not  have 
worked  a  forfeiture  of  the  policy,  because  It 
would  have  only  been  a  change  of  receivers. 
I  can  see  no  propriety  in  the  court's  adopt- 
ing the  circuitous  method  suggested  for  ap- 
pointing Bartlett  receiver.  It  would  have 
been  a  vain  thing.  Nor  do  I  think  bis  ap- 
pointment  as  receiver.  In  the  mode  adopted 
by  the  court,  wrought  any  sach  change  In 
the  possession  or  title  of  the  pn^erty  as  is 
contemptoted  by  the  ctouae  of  the  policy  un- 
der consideration. 

A  receiver  derives  his  authority  from  the 
act  of  the  court  appointing  him,  and  not  from 
the  act  of  the  parties  at  whose  suggestion 
or  by  whose  oonsrat  he  is  appointed;  and 
the  utmost  effect  of  his  appointment  to  to  put 
the  property  from  that  time  Into  his  custody, 
as  an  officer  of  tbe  court,  for  the  benefit  of 
the  party  ultimately  proved  to  be  entitled, 
but  not  to  change  the  title,  or  even  the  right 
of  possession.  In  the  property.  Union  Nat 
Bank  of  Chicago  v.  Bank  of  Kansas  City, 
136  U.  S.  236,  10  Sup.  Ct  1013.  Under  thto 
authority,  it  may  be  conceded  that  the  effect 
of  the  decree  of  S^ember  26,  1891,  was  to 
make  Bartl^t  a  receiver.  StiU,  that  did  not 
change  the  title  or  right  of  possession  In  the 
property.  H.  J.  Smoot  and  others,  trustees, 
were,  presumably  with  the  consent  of  the 
Valley  Land  &  Improvement  Company,  act- 
ing as  receivers  in  fact  ttiougb  not  in  tow; 
and  the  change  from  them  to  J.  Kemp  Bart- 
lett, Jr.,  as  recover,  could  not,  under  Thomp- 
son V.  Insurance  Co.,  have  (grated  to  forfeit 
the  policy.  I  do  not  think  the  sound  and 
just  rule  laid  down  in  the  case  cited  can  be 
limited  to  a  change  of  receivers.  I  think  the 
SBioe  reasonlnc  would  apply  to  a  cbange  of 
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tnutees,  or  a  change  from  a  troBtee  tn 
amtrol  to  a  receiver  In  the  control.  In  fact, 
no  change  of  this  character,  merely  affecting 
the  control  of  the  rents  of  the  property.  Is 
the  change  contemplated  by  the  ppllcy,  and 
therefcffe  wonld  not  forfeit  the  Insurance. 
This  condition  In  the  policy  against  alienation 
reftfs  (H1I7  to  snch  a  sale  or  disposition  of 
the  property  as  causes  all  Interest  of  the  as- 
sured In  or  control  over  the  property  to  cease. 
Assurance  Co.  t.  Scammon,  126  111.  855,  IS 
N.  E.  S62.  The  object  of  providing  against 
a  transfer  or  change  of  title  or  possession  Is 
to  guard  against  a  diminution  in  the  strength 
of  the  motive  which  the  Insured  may  have 
to  be  vigilant  in  the  care  of  his  pn^rty. 

"Any  change  in  or  transfer  of  the  interest 
of  the  insured  in  the  property,  of  a  nature 
calculated  to  make  the  insured  less  watchful 
in  guarding  bjiA  preserving  the  property 
from  destruction  by  fire,  Is  In  violation  of 
the  p(dlcy.  But  If  the  real  ownership  remains 
the  same,  if  ih&e  Is  no  change  In  the  fact  of 
title,  but  only  in  the  evidence  of  It,  and  if 
this  latter  change  is  merely  nominal,  and  not 
of  a  nature  calculated  to  increase  the  motive 
to  bum  OT  diminish  the  motive  to  guard  the 
prop»ty  from  loss  by  fire,  the  policy  Is  not 
violated."  Ayres  v.  Insurance  Ca»  17  Iowa, 
176,  1S5,  186. 

Now,  let  us  oxislder  what  change  had  taken 
place  In  the  possession  of  the  property  in- 
sured that  Is  complained  of  by  the  plaintiff 
in  error. 

At  the  time  the  assurer  executed  the  pol- 
icy, the  insured  property  was  In  the  lawful 
IMSsessitm  of  the  Valley  Land  &  Improvement 
Company.  It  was  In  the  actual  possession 
of  Frederick  W.  Evans,  under  a  leasa  The 
policy  was  takra  out  in  the  name  of  the 
Valley  Land  &  Improvement  Company,  and 
made  payable,  In  the  event  of  loss,  to  H.  J. 
Smoot  and  others,  trustees,  as  their  Interest 
may  appear.  The  trustees,  presumably  with 
the  consent  of  the  owners,  the  Valley  Land 
&  Improvement  Company,  were  collecting  the 
rents  from  the  property,  and  disbursing  the 
same  in  discharge  of  their  duties  as  trustees. 

At  the  time  of  the  fire,  the  property  was 
stIU  In  the  lawful  possession  of  the  Valley 
Land  ft  Improvement  Company,  and  It  was 
stlU  in  the  actual  possesion  of  Frederick  W. 
Evans  as  lessee. 

The  only  change  that  had  taken  place  was 
that  the  court  had  appointed  J.  Kemp  Bart- 
lett,  Jr.,  as  the  hand  to  receive  and  sign  re- 
ceipts for  rent  arising  from  the  Luray  Inn, 
In  the  room  and  stead  of  H.  J.  Smoot  and 
others,  trustees,  resigned.  The  only  act  per- 
formed by  J.  Kemp  Bartlett,  Jr.,  as  receiver, 
after  his  qualtflcatlon  on  the  16th  of  October. 
1891,  disclosed  by  the  record,  was  to  make 
an  Indorsement  thereon,  extending  for  a  fur- 
ther time  the  same  lease  that  was  on  the 
pr<^^y  when  the  pt^icy  was  executed;  thus 
continuing  the  property  In  the  actual  pos- 
■essicm  of  the  same  lessee. 

We  must  loeik  at  the  mbstance  of  things, 


and  not  at  the  shadow.  The  purpose  of  the 
clause  under  consideration  was  not  to  woric  a 
forfeiture;  It  was  Intended  to  protect  the  In- 
surer against  wrong  or  injtu^.  The  plalntifT 
in  error  has  not  be&x  injured  by  J.  Kemp 
Bartlett,  Jr.,  having  hem  appointed  to  re- 
ceive and  receipt  for  rents  arising  from  the 
Luray  Inn  in  the  place  of  H.  J.  Smoot  and 
others.  Whether  be  performed  that  duty  as 
recover  or  as  substituted  trustee,  in  either 
case  he  was  doing  no  more  than  the  trustees 
were  doing  when  the  policy  was  executed. 

Not  has  the  appointment  of  J.  Kemp  Bart- 
lett, Jr.,  as  receiver,  produced  any  SDCb 
change  of  Interest  tn  the  property  as  to  make 
the  assured  less  watchful  In  guarding  and 
presarlng  It  from  destruction  by  Are,  and 
consequently  there  has  been  no  forfeiture  of 
the  p(^cy.  It  la  a  fact  worthy  ct  note  that 
the  large  Insurance  oa  this  property,  nearly 
1100,000.  r^resoited  by  27  dlfterent  com- 
panies, was  pron^tiy  paid  without  question, 
under  the  advice  of  counad,  except  by  one 
insc^vent  company  and  the  plaintiff  In  error 
here;  and  It  Is  conceded  that  all  these  am- 
panles  had  the  same  provision  In  their  poli- 
cies that  Is  relied  on  to  forfeit  the  policy  in 
this  case. 

These  insurance  policies  abound  with  la- 
numerable  stlpnlatltHia,  forfeitures,  and  pro- 
visions hard  to  understand,  and  difficult  of 
performance,  and  it  Is  a  well-settled  rule 
that  they  must  be  strictly  construed  against 
tbe  Insurer,  and  liberally  In  favor  of  the  In- 
sured. 

For  the  foregdng  reascms,  I  am  of  (^linlov 
that  there  Is  no  error  In  the  Judgment  of  tlw 
circuit  court,  and  It  must  Iw  affirmed. 


DEPRIEST  V.  JONBS.1 

(Saprnne  Court  of  Appeals  of  Vlrgiida.  April 

4.  1885.) 

ACCEPTAKOB  or  DSDICATIOH  —  AOT  or  ASSBKBLT 

—  Obstbdotion  or  Strbbt  —  Aovbbbs  PosaU' 
sio»  — Pdbohabeb  with  Noticb  —  Bbcitau  in 
Deed. 

1.  An  act  relncoriwrating  a  town,  "as  the 
same  has  been  or  may  be  laid  off  in  lots,  atreets. 
and  alleys,"  famishes  proof  of  tiie  acceptance  of 
the  dedication  to  the  public  of  the  streets  and 
alleys  previously  laid  oft. 

2.  One  cannot  acquire  by  adverse  posset- 
sion  the  right  to  shut  op  or  obstruct  a  pnbHe 
highway. 

3.  Where  a  conveyance  of  lots  r^en  to  a 
certain  plan  of  a  town  for  complete  description, 
the  grantee  is  charged  with  knowledge  of  al^ 
tbe  facts  to  he  ascwtalned  hy  sa  Inspection  of 
said  plan. 

Appeal  from  circuit  court,  Augusta  comity. 

Bill  by  Benjamin  Jones  against  Adda  K. 
Depriest  for  an  injunction.  From  a  decree 
for  plaintiff,  defendant  appeala  AfDnned. 

J.  &  J.  L.  Bnmgardner,  toe  appellant  Jcha 
N.  Opie,  for  appellee. 


1  Reported  by  F.  S.  Klrkpatclck,  Xsq..  of  tli» 
Lynchburg  bar. 
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Ta.)  DEPRIEST 

KEITH,  J.  Benjamin  Jones  filed  bis  liOl 
in  the  circuit  couit  of  Augoata  county  niaklDg 
Adda  K.  Depriest  defendant,  and  stating  that 
he  Is  the  owner  of  a  certain  boose  and  lot  In 
the  town  of  Mt  Sidney,  Jn  the  connty  of  An- 
Kuato,  bounding  upon  a  lA-foot  alley  mnntDg 
west  of  and  parallel  to  the  Valley  turnpike, 
the  prindpal  street  of  the  town;  that  this  al- 
ley was  laid  off  and  was  upon  the  plat  of 
the  town  when  it  was  orlgtnaUy  Incorporated; 
that  until  recently  he  has  had  ingress  and 
^ress  to  and  from  his  lot  over  the  premises 
of  the  adj<^Ing  public  school,  but,  the  school 
property  baring  been  Inclosed,  be  Is  cut  off 
from  Its  furtlier  use.  He  avers  that  the  alley 
Is  now  open  Its  wbcde  length,  as  laid  out'  on 
the  maps  of  the  town,  except  In  the  rear  of 
lots  40  and  41,  which  belong  to  the  defendant, 
who  persists  In  keeping  It  closed,  thus  sbut- 
tmg  the  plaintiff  out  from  all  enjoyment  of 
hia  right  to  use  tbe  alley  aferesald  as  a  pub- 
lic highway;  and  being  thus,  as  he  claims, 
unjustly  deprived  of  his  right,  be  prays  that 
the  defendant  may  be  enjoined  from  IntETfer^ 
Ing  with  hia  use  of  tbe  alley,  and  for  socta 
other  and  gvieral  relleC  aa  the  nature  of  his 
caae  .requires.  The  defendant  answers  under 
oath,  and  denies  every  material  allegation  of 
the  bill.  She  avera  that  she  purchased  the 
lot  In  question  by  deed  from  Dlnfcel  and  wife, 
In  1885;  tiat  at  the  time  of  the  purchase 
there  waa  no  alloy  In  the  rear  of  the  pronlsea, 
and,  aa  she  la  Informed  and  believes,  bad 
never  been  such  an  all^  as  plaintiff  claims, 
or  any  alley  whatever;  that,  on  purcha^ng 
the  prc^er^i  she  employed  competent  counsel 
to  examine  the  title,  and  the  abstract  of  title 
was  submitted  to  her  numlng  back  to  oue 
George  Sampson,  who  on  March  S,  1886,  con- 
veyed the  lotto  WlUIam  Oambill,  from  whom 
she  deduces  her  title;  and  tbaX  during  all  that 
time  the  pnq>erty  has  been  fenced  Just  as  it 
was  at  the  time  the  bill  was  filed.  Numer^ 
oua  dqjKJsItlons  were  taken  by  both  parties. 
It  does  not  appear  wta«i  the  town  of  ML  Sid- 
ney waa  first  incorporated,  but  It  is  proved 
that  a  great  many  years  ago  there  waa  a 
plat  made  of  it,  and  from  that  plat  It  appears 
that  it  was  regiilarty  laid  off  Into  lots,  streets, 
and  alleys.  April  7,  1882,  the  general  as- 
sembly  relnoorptuated  the  town  of  Mt  Sid- 
ney, in  tbe  county  of  AugnstBt  "aa  the  same 
has  been  or  may  be  laid  off  In  lots,  streets, 
and  alleys."  'FMa  act,  I  coi^do-,  fumlabes 
fall  proof  ot  tbe  accc^ttanoe  of  the  dedication 
to  the  public  <rf  the  streets  and  alleys  aa  they 
had  been  theretctfore  laid  off.  Among  these 
streets  and  alleys  Is  tbe  alley  In  question,  run- 
ning west  and  baCk  of  lots  40  and  41.  It  ap- 
pears, too,  that  at  cne  time,  about  tlie  year 
1864,  tbe  lot  upon  wldcta  plaintiff  now 
resides,  and  lots  40  and  41,  were  owned,  or 
at  lout  occupied,  by  Ohariea  K.  Hyde,  and 
this  alley,  which  had  been  opened  prior  to 
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that  time,  was  some  time  during  hia  occu- 
pancy suffered  to  fall  Into  disuse,  though  nev- 
er oitlrely  dosed  until  some  time  about  the 
year  1872.  The  defendant  relies  upcHi  ad- 
veraary  possession  fw  more  than  20  years. 
This  defense  cannot  be  made  by  one  who  un- 
dertakes to  shut  up  or  obstruct  a  public  high- 
way. See  Taylor  v.  Com.,  29  Grat  780;  Nor- 
folk City  V.  Chamberlaine,  Id.  534;  Yates  v. 
Town  ol  Warrenton,  84  Va.  337,  4  S.  B.  81& 
It  appears  that  for  a  long  time  the  land  west 
of  this  alley  was  unlnclosed;  that  the  greater 
part  of  It  was  woodland;  and  that  access  to 
the  lot  ixpoa  which  the  plaintiff  resides  could 
be  had  from  the  adjacent  schoolhouse  grounds. 
When  other  convenient  modes  of  ingress  and 
egress  were  obstructed,  the  right  to  the  use  of 
the  all^  was  at  once  asserted.  The  defend- 
ant's title  papers  disclose  the  existence  of  this 
alley,  or  point  to  the  source  frran  which  In- 
fmnatloa  on  the  subject  was  to  be  derived. 
She  purchased  from  Dinkel  aAd  wife,  who  in 
turn  purchased  of  Tunis  Schwartz,  and  in  the 
deed  at  cmveyance  from  Schwartz  to  Dinkel, 
and  from  Dinkel  to  the  defendant,  distinct 
reference  la  made  to  tiie  tuA  that  lots  40  and 
41  are  described  in  the  "plan"  of  tbe  town  <tf 
Mt.  ^dney,  to  whlcb  "plan'*  the  grantee  la  di- 
rected for  a  more  full  and  complete  descrip- 
tion. When  the  defendant  purchased,  there* 
tare,  she  was  charged  with  the  knowledge  at 
all  the  facts  ^e  could  bare  ascertained  bad 
she  prosecuted  the  obvious  toquiry  suggested 
to  her  by  her  own  title  papers.  She  would 
have  found  to  be  true  Just  what  Watson,  tbe 
agent  of  Tunis  Schwartz,  told  her  grantor, 
Dinkel,  when  be  purchased  the  lots  In  ques- 
tion,—**that  he  was  entitied  to  the  lots  with 
seventy  feet  front,  and  three  hundred  and 
eleven  feet,  and  perhaps  a  little  fraction  more 
tli&n  that,  in  depth;  that  the  dUzens  might 
want  the  alley  west  of  and  in  rear  of  lots  40 
and  41  open  some  time,  and  that  he  reserved 
that;  and  that  he  had  no  right  to  sell  it,  and 
did  not  sell  It"  She  would  have  found  that 
the  legislature  of  Virginia  had,  by  the  act  re- 
ferred to.  Incorporated  the  town  of  Mt  Sid- 
ney, and  In  doing  so  liad  adopted  tiie  streets 
and  alleys  theretofore  established,  and  bad 
thus,  prior  to  her  acquisition  of  any  Interest 
In  the  prop^ty  In  dispute,  completed,  ac- 
ceptance, the  dedlcaUtm  of  the  streets  and  al- 
1^  made  at  some  former  period.  We  are  not 
to  be  understood  aa  placing  tbe  right  of  the 
appellee  to  the  rdlef  granted  him  upon  tbe 
fact  of  notice,  whether  express  or  implied. 
What  we  have  said  on  that  subject  waa  In- 
tended merely  to  show  that  appellant  pur- 
chased either  with  her  eyes  aipen,  or  willingly 
dosed  to  the  existence  of  the  alley  In  rear  of 
lots  40  and  41.  '  We  are  therefore  of  oplnI<Ri 
that  there  Is  no  error  in  tbe  decree  of  the  cir- 
cuit court  of  Augusta  county,  and  the  same 
must  be  affirmed. 
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CAMPBELL'S  ADM'R  t.  RICHMOND  ft  D. 

R.  CO.i 

(Sapreme  Court  of  Ai^eaU  of  Vlr^nia.  April 

4.  m^.) 

ACTIO!(  AOAIXST  Railkoad  Compavt  — [irJUBT  TO 
Pehsox  on  Tiuok— CoKTKiDUTORr  Neoliqbkoc 
The  deceased  passed  along  defendant's 
railroad  every  mominsT,  and  crossed  iL  going 
to  bis  work  On  the  morning  ia  qaestlon.  be- 
tween daTligbt  and  sanrlse.  he  oad  been  walking 
for  some  distance  by  the  side  of  the  track,  and 
towards  an  express  train  approaching  at  a  hi^h 
rate  of  speed,  and  tried  to  cross  the  track  in 
front  of  the  train,  and  was  Ulled.  BOd,  Hiat 
defendant  was  not  liable  for  his  death. 

Error  to  circuit  court.  Orange  coun^. 

Action  by  William  H.  Ricketts,  admlnlatra- 
tor  of  Scott  Campbell,  against  the  Richmond 
&  Danville  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

James  G.  Field,  for  plaintiff  In  mor.  Kirk- 
p&trlck  &  Blackford,  for  defendant  In  error. 

HARRISON,  J.  This  Is  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Orange 
county  rendered  on  the  3d  day  of  May,  1892, 
In  an  action  brought  In  said  court  by  Wil- 
liam H.  RickettB.  sheriff  of  Orange  county, 
and,  88  «nch,  administrator  of  Scott  Camp- 
bell, deceased,  against  the  Richmond  &  Dan- 
ville Railroad  Company. 

The  object  of  the  suit  was  to  recover  from 
the  defendant  damages  for  killing  the  plain- 
tiffs intestate  while  crossing  the  track  of 
said  defendant  company. 

It  appears  from  the  record  that  Scott  Camp- 
bell lived  within  a  mile  and  a  half  of  Bar- 
bonrsville.  In  Orange  county,  was  i>erfectly 
familiar  with  tbe  railroad  at  that  place  where 
It  crosses  a  public  highway,  and  was  In  the 
habit  of  passing  along  the  highway,  which 
runs  near  the  dei>ot  at  Barboursvllle,  every 
morning  early,  and  crossing  the  track  at  that 
point,  in  going  to  his  work. 

It  appears  that  on  the  day  of  Octo- 
ber, 18S9,  he  started  as  usual  to  his  work,  be- 
tween daylight  and  sunrise,  and  that  while 
crossing  the  track  of  the  defendant  company 
at  the  point  of  Intersection  with  the  public 
highway  he  was  struck  by  the  engine  and 
killed.  At  the  trial,  after  the  evidence  on 
both  sides  was  closed,  the  defendant  de- 
murred to  the  evidence,  and  the  plaintiff 
Joined  in  the  demurrer.  The  amount  of  dam- 
ages was  inquired  of  by  the  Jury,  and  a  ver- 
dict returned  for  the  plaintiff  fixing  his  dam- 
age at  $2,000,  subject  to  the  opinion  of  the 
court  on  the  demurrer  to  the  evidence.  The 
court  sustained  the  demurrer,  and  gave  Judg- 
ment in  favor  of  the  defendant;  and  the  case 
18  now  before  this  court  for  review  of  that 
Judgment. 

It  is  contended  that  the  plaintiff's  Intestate 
tost  his  life  In  consequence  of  the  negligence 
of  the  def^dant  railroad  company. 

1  Reported  by  F.  8.  Kirkpatriek*  Vin^  ofthe 
Lrnchburg  bar. 


I  bare  carefally  examined  the  erldence  In 
the  record  i^per  to  be  oonddered  npoi  a 
demnrrer*  and  there  to  no  proof  of  negUgence 
on  the  part  of  the  defendant,  and  full  proof 
of  the  grossest  and  most  inccnapiehenrtble 
ne^igence  on  the  part  of  the  plaintUTs  in- 
testate. He  was  walking  along  a  pnUlc  bif^ 
In  full  view  of  the  railroad  track,  tur  a 
long  distance,  until  be  got  within  25  yards 
of  tiw  oNosing.  All  this  time  tlie  Cast  ex- 
press tmln  to  thundering  towards  him.  He 
was  again  hi  sight  of  the  track  Just  before 
reaching  It,  and.  Instead  of  widting  mitU  tiw 
train  passed,  be  was  guilty  of  the  folly  of 
making  an  eaort  to  oross  the  track  In  front 
of  a  fast-flying  train,  and  lost  hto  life,  nito 
case  to  controUed  the  case  of  JtAnson's 
Adm'r  t.  Ballwf^  Co.,  and  the  nmneroDS 
cases  therein  dted,  dedded  at  the  ptesoit 
term  of  this  court   21  S.  E.  288. 

There  to  no  error  In  Ihe  jndgmmt  of  ths 
circnlt  court;  and  It  to  affirmed. 


(ti  va,  »n 

YOUNG  et  ai:  t.  ELLIS.! 
(Supreme  Court  of  Appeals  of  Virginia.  Aprfl 
4.  1885.) 

HiKiHo  Laui— Wbat  CoavriTDTBft— IToiIpATMBn 
or  RBm^EnrsoT— Bad  Faith  or  Ltasoa. 

1.  The  owners  of  land  granted  to  anoth^ 
the  right  to  enter  thereon  to  test  and  search  for 
minerals  and  oil,  and  to  mine  and  quarry  there- 
on, the  second  par^  to  have  the  right  to  erect 
buildings  and  macbmery  for  work  In  mines,  and 
to  pay  $2S  per  year  If  minerals  were  not  mined, 
ana  to  pay  a  royalty  on  all  ores  shipped.  Tb« 
instrument  was  termed  therein  a  'lease,"  and 
was  to  continue  for  99  years.  Held,  that  it  was 
a  lease,  and  not  a  revocable  license. 

2,  It  Is  proper  to  give  the  lessee  of  a  mfaie 
an  extension  of  time  in  which  to  pay  the  rent, 
when  it  appears  that  be  has  frequently  attempt- 
ed to  pay  It,  and  the  lessor  has  Intrationally 
eluded  olm. 

Ai^)eal  from  circuit  oonri;  Franklin  cotmty. 

Proceeding  by  Armatead  Tonng,  Jr.,  and 
wife  agalnat  J.  D.  BlUs  to  caned  a  mining 
lease.  From  a  decree  for  defendant,  plain- 
tiffs appeal.  Affirmed. 

Anderson  ft  Hairston  and  Olllard  ft  Lee. 
for  appellanta.  Deunto  ft  Sannden^  tor  ap- 
pellee. 

CARDWELL,  J.  By  an  Indenture  dated 
March  11,  1889,  but  executed  July  8,  1889, 
and  recorded  in  the  derk's  office  of  Franklin 
county  court,  July  30,  1889,  Armstead  Young, 
Jr.,  and  Abagall,  his  wife,  appellants.  In  con- 
sideration of  one  dollar  In  hand  paid,  and 
the  covenants  and  agreements  of  J.  D.  Ellis, 
of  Philadelphia,  Pa.,  ai^llee,  contained  in 
the  Indenture,  granted  to  ElUa  "the  right 
and  privilege  of  entering  upon"  a  tract  of 
land  belonging  to  Yoimg's  wife,  situated  hi 
Franklin  county,  Va.,  containing  seventy 
acres,  and  fully  described,  "for  the  purpose 
of  examining,  testing,  and  searchbig  for  mlo- 

1  Reported  by  F.  S.  Klrkpatrlck,  Esq.,  of  the 
Lynchburg  bar. 
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«raiB  and  fossil  sabstances  of  every  nature 
aod  kind  wbatsoever,  and  petroleum  oil,  and 
of  excaratlng,  examining,  mining,  and  quar- 
rying for  paring  stones  or  any  of  the  above- 
named  and  described  substances  or  mUi- 
eralB,"  and  **to  such  an  extent  as  Ellis  might 
desire,  either  in  prosecuting  and  searching 
for  minerals  and  stones,  or  in  opting,  bor- 
ing, or  woriting  such  mines  as  be  may  dis- 
cover upon  the  land  or  any  part  thereor'; 
Ellis  to  have  the  right  "to  erect  and  maintain 
such  buildings  and  machinery  and  fixtures 
as  may  be  necessary  to  snfflclently  work 
said  mines,  including  any  and  aU  kinds  of 
Improved  machinery  and  methods,"  etc.; 
"and  also  the  use  of  timber  lands  and  water 
necessary  and  requisite  In  working  the  same; 
and  also  the  right  of  Ingress  and  egress  to 
any  mine  or  mines  discovered  on  the  lands"; 
EUlB  agredng  on  his  part  to  pay  Young  and 
wife  "$25  per  year,  and.  In  the  event  the  said 
minerals  are  not  actually  mined,  said  rental 
of  (25  to  be  credited  on  the  royalty  herein 
specified  whenever  actual  mining  com- 
mences"; and,  further,  to  pay  Young  and 
wife  "ten  cents  per  gross  ton  for  all  the  ores 
mined  and  shipped  from  said  lands  quarter 
yearly,  and  at  the  end  of  each  quarter  dur- 
ing the  existence  of  this  leas^  or  the  time 
under  which  the  mines  shall  be  worked,  and 
for  the  use  and  rent  of  said  lands";  and  he 
further  covenants  and  agrees  that  he  will  not 
commit  or  permit  any  unnecessary  damage 
to  the  land,  etc  The  Indenture  contains  these 
further  provisions:  "And  It  Is  fmther  agreed 
that  this  lease  is  to  extend  and  continue 
for  the  period  of  ninety-nine  years  from  the 
date,  provided  the  party  of  the  second  part 
pays  the  amount  hereinbefore  agreed  to  be 
paid,  and  at  the  time  or  times  agreed  to  be 
paid,  and  In  default  of  which  this  lease  and 
agreement  shall  be  void;  and  the  party  of 
tfae  first  part  may  re-enter  Into  the  posses- 
sion of  said  lands  and  premlseB,  and  the 
whole  tbueoC  and  remove  and  eject  the 
party  of  the  second  part,  and  all  persons 
claiming  under  and  through  him,  therefrom; 
and,  if  not  woi^ed  for  — —  years,  this  lease 
Is  void;"  and  In  conslderatfon  of  the  prem- 
ises, and  ot  ooe  dollar  to  Xonng  and  wife 
paid,  they  further  covenanted  and  agreed  to 
and  with  EUIs,  his  b^rs  and  assigns,  that 
th^  would  at  ai^  time  within  five  years 
from  the  date  of  the  Indenture  sell  and  con- 
vey to  Ellis  or  his  assigns  the  lands,  to- 
gether with  the  buildings  and  Improvements 
thereon,  at  the  price  of  $1,000.  This  paper  is 
signed,  sealed,  and  acknowledged  by  Young 
and  wife,  but  not  by  mua. 

At  the  rules  held  In  the  clerk's  office  of 
Franklin  county  circuit  court  on  the  third 
Monday  In  April,  1892,  Young  and  wife  filed 
their  blU  of  complaint  agahist  Ellis,  setting 
out  the  making  and  execution  of  the  Inden- 
ture above  referred  to,  which  they  call  a 
"lease,"  and  charged  that  Ellis  had  not  as 
yet  commenced  mining  upon  the  land,  nor 
paid  complainants  10  cents  per  gross  ton  fbr 
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any  ore,  and  bad  not  paid  them  the  as 
he  promised  to  do  until  actual  mining  com- 
menced, and  had  not  released  to  complain- 
ants the  said  deed  of  lease,  but  that  It  still 
remained  as  a  cloud  upon  their  title  to 
said  tract  of  land;  and  further  charged  that 
Ellis  had  never  taken  possession  of  the  land 
by  virtue  of  the  lease,— the  prayer  of  the 
bill  being  that  Ellis  might  be  required  to 
show  cause  why  the  lease  should  not  be  set 
aside  and  declared  null  and  void,  and  that 
the  same  be  set  aside  and  declared  null  and 
void,  etc. 

A  number  of  witnesses  were  examined  on 
behalf  of  both  complainants  and  defendant 
and  on  October  27,  1892,  the  cause  came  on 
regularly  to  be  heard  by  the  circuit  court 
of  Franklin  county  upon  the  bUl,  the  answer 
of  Ellis  then  filed  by  leave,  with  replication 
thereto,  and  the  depositions  of  witnesses; 
when  the  court  decreed  that,  upon  the  pay- 
ment by  Ellis  to  Mrs.  Young  within  30  days 
from  that  date  of  the  amounts  that  were 
due  to  her,  viz.  on  the  11th  day  of  March, 
1890,  ¥25,  and  on  the  11th  day  of  March, 
1892,  $25,  with  Interest,  then  complainants' 
bill  should  stand  dismissed  as  of  the  day  of 
payment,  with  cost  to  the  defendant;  and  at 
the  May  term  of  the  court,  1893,  the  cause 
coming  on  again  to  be  heard  upon  the  papers 
formerly  read,  and  on  the  decree  of  the  Oc- 
tober term,  1892,  the  decree  Is  as  follows: 
"It  appearing  to  the  court  that  the  complain- 
ants have  refused  to  accept  the  amounts  de- 
creed them  at  that  term  [October  twm],  be- 
cause the  same  was  not  offered  within  thir- 
ty days  from  the  date  of  said  decree,  the 
court  doth,  therefore,  adjudge,  order,  and 
decree  that  upon  the  defendant  depositing 
in  Franklin  Bank  the  amounts  decreed  to 
be  paid  to  the  female  complainant  by  the 
decree  aforesaid,  to  her  order,  or  to  the  or- 
der of  her  attorneys,  •  •  •  that  this 
suit  shall  stand  dismissed  as  of  the  date  of 
said  depoBtt"  It  appears  from  the  record 
chat  the  deposit  required  by  this  last  de- 
cree was  made  In  the  Franklin  Bank  on 
May  25,  1893,  whereby  the  decree  became 
final,  and  the  cause  stood  as  dismissed,  and 
trom  this  decree  an  appeal  was  allowed  to 
this  court 

The  sole  question  to  be  disposed  of  here 
l8  whether  the  drcnlt  court  of  Franklin 
OHinty  erred  In  refusing  to  decree,  upon  the 
record  as  it  then  stood,  the  indenture  ex- 
ecuted by  Young  and  wife  to  SUIs,  null  and 
void.  The  antlwritles  cited  by  appellants* 
counsel  to  sustain  the  contention  that  this 
Instrument  is  only  a  revocable  license  are  all, 
or  nearly  all,  cases  arising  on  dther  pa- 
rol agreement  or  written  contracts  wherein 
the  licensee  does  not  promise  or  undertake 
anything  more  than  to  pay  a  royalty  on  the 
ore,  oil,  or  minerals  raised  from  the  mines 
or  mills,  while  In  the  case  here  Ellis  agrees 
by  the  acceptance  of  the  Indenture  to  pay  as 
a  consideration,  for  the  rights  or  privileges 
given  him,  a  cwtain  sum  of  $25  per  year 
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bntll  actual  mlidng  eommencefl;  tbat  1b  to 
say,  Bills  Ib  bonnd  to  pay  this  sum  wheth- 
er be  mines  or  not.  Every  contract  mnet 
recelre  a  reasonable  constmctlon.  An  agree- 
ment to  pay  money,  no  time  being  specified, 
Is  held  to  be  an  agreement  to  pay  the  same 
on  demand,  and  an  agreement  to  pay  money 
yearly  Is  an  agreement  to  pay  at  the  end  of 
the  year  from  the  date  of  the  agreement; 
while  an  agreement  to  do  something  other 
than  to  pay  money,  no  tilme  being  expressed, 
means  a  promise  to  do  It  within  a  reasonable 
time.  Cowan  t.  Iron  Co.,  83  Ya.  660,  8  S. 
B.  120;  Warren  r.  Wheeler,  8  Mete.  (Mass.) 
9T;  Atwood  r.  Cobb.  16  Pick.  227;  Ryan 
Hall,  tS  Mete.  (Mass.)  620;  Thompson  v. 
Ketcham,  8  Johns.  146. 

Regard  shonld  be  had  to  the  Intention  of 
the  parties  contracting,  and  Bach  IntenUtm 
BhoQld  be  glren  effect  To  arrive  at  this  In- 
tention, regard  Is  to  be  had  to  the  situation 
of  the  parties,  tJie  subject-matter  of  the 
agreement,  and  the  object  which  the  parties 
had  In  view  at  the  time  and  Intended  to  ac- 
complish. A  coiutracUcni  should  be  aTolded, 
if  It  can  be  done  conslstentiy  with  the  terms 
of  the  agreement,  which  would  be  unreascm- 
able  or  unequal,  and  that  cmistmctlon  which 
Is  most  obviously  Just  Is  to  be  favored  as 
most  In  accordance  with  the  presumed  In- 
tention of  the  parties.  ■  Cowan  v.  Inm  Co.. 
supra;  Howetb  v.  Anderson,  Tex.  667; 
Warner  v.  Hltchlna.  5  Barb.  666;  HaUoway 
V.  Lacy,  4  Humph.  468.  Applying  these  rales 
to  the  agreement  of  Tonng  and  wife  with 
Ellis,  we  find  no  difficulty  in  holdhig  that  it 
is  not  a  mere  license  revocable  at  the  will 
of  Toung  and  wife,  but  a  grant  of  a  right 
and  privilege  based  npon  a  valuable  con- 
sideration,—a  mining  lease,— that  has  become 
common  in  Virginia  In  the  development  of 
h3L>  resources,  and  only  voidable  at  the  Insti- 
tution of  this  suit  for  the  failure  of  EUIs  to 
pay  the  sum  certain  of  $25  annually  due  on 
the  lease.  Johnston  Iron  Co.  v.  Cambria 
Iron  Co..  82  Pa.  St  241;  Balnb.  Mines,  168; 
Ellsworth  V.  Extension  Co.,  31  Minn.  543,  18 
N.  W.  822;  Pom.  Cont  §  66;  Siisby  v.  Trot- 
ter, 29  N.  J.  Eq.  228-232;  State  v.  Bell,  92 
Am.  Dec.  65S,  and  eases  cited.  A  covenant- 
or is  excused  from  performing  bis  part  of 
an  agreement  when  the  other  party  hinders 
the  performance.  12  Am.  &  Eng.  Enc.  Law, 
1003.  The  evidence  In  this  case  shows  that 
Ellis  made  every  reasonable  effort  to  jyay 
Young  and  wife  the  sum  of  $25  due  at  the 
endof  the  first  year  from  the  date  of  this  lease, 
and  clearly  discloses  a  purpose  on  the  part  of 
Tonng  and  wife  to  hinder  the  performance 
of  this  provision  in  the  lease  by  Ellis,  as  a 
means  of  avoiding  their  contract  One  wit- 
ness testifies  that  he  went  to  Young's  house 
two  days  before  this  money  was  due.  In 
1890,  with  $25  in  gold,  saw  a  lady  whom  he 
took  to  be  Young's  wife,  and  told  her  that 
his  business  was  to  pay  Young  the  $25  due 
on  the  Ellis  leas^  but  she  t<^d  witness  that 


Toung  was  In'tbe  Brown  BIQ,  and  she  did 
not  know  where  to  find  blm.  ^ntneas  tur^ 
ther  testified  that  Young  had  said  to  him 
previous  to  this  that  bC  be  (wltneaa)  could 
annul  the  lease  he  could  make  some  money 
by  the  operatioo,  and  that  he  saw  Tovrng 
after  the  visit  to  his  house,  and  told  falm 
that  the  mwey  was  In  bank  at  Bocky  Mount 
for  htm.  Another  witness  testifies  that  he 
went  to  the  house  of  Yomig  on  tSw  day  be- 
fore this  mon^  was  due  with  $2S  In  eM 
to  pay  the  amount  due  1^  BDlIs  on  the  lease* 
showed  the  money  to  Yoiung*8  wife,  told  her 
what  he  had  come  for,  and  asked  her  where 
Young  was,  and  was  tdd  1^  bar  that  he  had 
gone  across  the  moontaJn  about  four  mfiea  to 
plow;  that  wltnsBB  watted  till  neaily  night, 
and  Young  had  not  corae^  when  be  told  Mn. 
Young  that  tf  he  could  find  no  tne  to  pay 
this  money  to  he  wonld  leave  It  In  the  buk, 
where  Young  could  get  tt,  and  asked  her  to 
tell  him  80  ftv  witness;  tiiat  tn  refeni&e  to 
the  lease  Mrs.  Young  said  she  did  not  know 
anythhig  abont  It,  or  wonld  not  have  any- 
thing to  do  with  It  It  Is  furdier  shown  that 
Young,  who  had  been  acting  for  Ills  wife 
In  this  oitire  matter,  bad  expressed  to  one 
of  the  witnesses  examined  great  anxiety  to 
get  rid  of  the  lesse  to  Ellis  on  aceoont  of  a 
better  offer  made  him  for  the  property.  This 
evidence'  Is  wholly  uncontradicted,  sstb 
Young  and  wife,  who  mn  exMuIned  on 
their  own  behalf,  notwithstanding  Yonzq;'s 
incompetency  as  a  witness  for  his  wife  at 
that  time,  and  shows  clearty  that  the  nan* 
payment  by  Ellis  of  the  sum  due  by  him  at 
the  end  of  the  first  year  of  the  lease  was  due 
to  the  mala  fides  of  Young  and  wife,  and 
they  are  thereby  estopped  from  setting  up 
Ellis'  default  In  this  re^ct  to  avoid  flicir 
contract  It  Is  true  that  Bills  did  not  offer 
the  amount  due  <m  the  lease  In  1891.  and  be- 
fore the  suit  was  brought,  but,  as  he  si^ 
In  his  answer.  It  wonld  seem  to  be  folly  to 
1>e  offering  money  to  a  party  who  was  evi- 
dently trying  to  escape  from  a  contract 
made  with  blm.  We  are  of  opinion  that 
upon  the  case  as  it  stood  at  the  hearli^.  the 
circuit  court  of  Franklin  county  did  not  err 
In  refusing  to  annul  the  lease  from  Yonng 
and  wife  to  Ellis,  but  as  to  the  right  of 
Toung  and  wife  to  have  this  lease  annulled 
upon  any  state  of  facts  arising  after  the  de- 
cree of  May  19.  1893,  showing  that  Ellis  had 
defaulted  In  the  payment  of  the  annual  sum 
of  $25,  as  specified  in  the  Icnse.  or  failed  or 
'  refused  to  operate  the  mines  within  a  reasm- 
able  time,  we  express  no  opinion.  It  ap- 
pearing, however^  npon  the  face  of  the  two 
decrees  entered  In  ihls  cause,  that  the  cIt^ 
cult  court  has  omitted  to  require  Ellts  to 
deposit  the  sum  due  by  blm,  according  to 
the  lease,  on  March  11,  1891,  In  the  Franklin 
Bank,  to  the  credit  of  Young  and  wife,  or 
their  attorneys,  the  decree  of  May  19,  1888. 
in  this  respect  will  be  corrected,  and,  when 
so  corrected,  le  afilrmed. 
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(91  Vk.  S22) 

PBARSOK  et  e1.  t.  BOARD  OF  SUP'KS  OF 

BRUNSWICK  COUNTY  et  al.i 
(Supreme  Oourt  of  Appeals  of  Virginia.  April 
11.  1895.) 

AcsTBALiAx  Ballot  Law  —  ConsTiTDTiosAUTr— 
Claim  AeAiHBT  ConHTX— Jukisdio- 
TiON  0T  Equity. 

1.  Act  March  6,  1894.  putting  into  effect 
the  "Australian  System"  of  voting,  provided  for 
booths,  which  no  one  but  officers  could  ap- 
proach, onleflB  a  rote  was  challenged,  and  also 
provided  for  a  sworn  special  couatable  to  aid 
any  electors  physically  or  educationally  unable 
to  vote.  Hda,  that  the  law  was  not  unconsti- 
tutional, as  depriving  electors  physically  and 
educationally  unable  to  vote  ot  the  right  to 
cast  secret  ballots,  or  as  establishing  physical 
and  educational  qnalificationB  for  volers. 

2.  In  the  pTOTlrion  of  Act  March  6,  1894, 
that  a  BworD  apecial  conBtable  thmiit  provided 
for  "may"  render  assistance  to  an  elector  idiysi- 
cally  or  educationally  unable  to  Tote,  the  word 
**may"  is  mandatory. 

8.  A  limitation  of  2U  minutes  within  which 
an  elector  may  prepare  his  ballot  is  not  so  un- 
reasonable as  to  render  the  law  void. 

4.  Code  1887,  S  836,  providing  a  method 
for  resisting  nojuat  claims  against  a  county 
affords  a  completo  remedy  at  law,  and  aqoi^ 
has  no  jurisdiction  In  itun  cases. 

Appeal  from  circuit  court;  Bmnswick  comi- 
ty. 

Bill  by  one  Pearson  and  others  to  enji^  tbe 
board  of  soperrlsors  of  Bn]nawl<^  county 
and  others  from  paying  certain  election  ex- 
penses. From  a  decree  for  defendants,  plain- 
tiffs appeal.  Affirmed. 

E.  P.  Buford,  for  appellants. 

KEITH,  P.  The  plaintiffs  filed  their  bUl 
in  the  circuit  court  of  Brunswick,  alleging 
that  they  are  citizens  and  taxpayers  of  that 
county,  and  that  they  are  duly-quallfled  vot- 
ers under  the  constitution  of  the  state  of  Vir- 
ginia. They  allege  that  on  the  6th  of  No- 
vember, 1894,  that  being  the  day  fixed  by  law 
for  the  purpose,  an  election  was  held  at  the 
various  precincts  In  the  county  of  Brunswick, 
as  well  as  throughout  the  Fourth  congres- 
sional district  of  Virginia,  for  the  election  of 
a  representative  In  the  congress  of  the  United 
States,  which  election  was  held  under  the  pro- 
visions of  an  act  of  the  general  assembly  of 
Virginia  entitled  "An  act  to  provide  for  the 
method  of  voting  by  ballot,"  approved  March 
6,  1894.  The  bill  goes  on  to  state  that  ex- 
penses were  Incurred  in  payment  of  the  per 
diem  of  certain  officers,  the  preparation  of 
ballots,  the  construction  of  booths,  and  other 
items  Incidental  to  an  election  under  the  terms 
of  the  law  referred  to,  and  tliat  ontheSth  of  De- 
cember, 1894,  the  bills  covering  these  expens- 
es were  presented  to  and  allowed  by  the  board 
of  supervisors,  and  warrants  were  drawn 
by  the  board  upon  the  treasurer  of  the  coun- 
ty for  their  payment.  The  plaintiffs  further 
allege  that  the  act  under  which  these  ex- 
penses were  Incurred  is  unconstitutional  and 
void,  and  that  they  cannot,  therefore,  be  paid 

1  Rmorted  by  F.  8.  Kirfcpatrick,  Esq.,  of  the 
I^nchburg  bar. 


I  oat  of  the  general  county  lery.  The  biU 
states  many  particnlars  in  which  It  Is  sup- 
posed that  the  act  !■  repugnant  to  the  consti- 
tution of  the  United  States  and  to  that  of  the 
state  of  Virginia.  Tbe  board  of  superrisora 
and  the  treasurer  of  Brunswick  county,  the 
members  of  the  electoral  board,  the  fecial 
constables  who  conducted  the  election,  and 
generally  all  thoae  lu^dlng  warrants  upon  the 
treasurer,  whose  validity  la  denied,  are 
made  parties  d^endant  The  bill  was  taken 
for  confessed,  and  came  on  to  be  heard  before 
the  <drciiit  court  ot  Bnuiswick  county,  which 
refused  the  Injunction  prayed  for,  and  dl»- 
mlsBed  the  bUL  Thereupon  the  plaintiffs  pre- 
sented tikdr  petltitm  for  an  uffoeBl  to  this 
court.  wUcb  brlnsB  the  case  before  us  for 
oonslderation. 

The  petition  tUeges:  "Tbat  tbe  said  act  Is 
nnconstltiitlonal  and  rcldy  that  the  costs  of 
conducting  tbe  said  dectlon.  Incurred  by  put- 
ting In  (Qiezatlon  the  pronslons  of  the  said 
act,  are  lll^U  charges  upon  the  ooonty  ler^, 
and  tbe  payment  thoei^  sliould  be  enjoined; 
and  that  the  said  decree  Of  the  said  circuit 
court  is  erroneous  for  the  following  reasons, 
which  reasons  are  assigned  as  errors  In  the  said 
decree:  (1)  Because  the  said  act  eatabllshes 
pbyslcal  and  educational  quaMcatlons  fen- 
electors  in  violation  of  article  3,  I  1,  of  the 
conatttntlaa  of  Tli^lnla.  (2)  Because  said 
act  deprives  such  electors  as  may  be  blind, 
or  physically  or  educattonally  unable  to  rote, 
of  the  secrecy  of  their  ballots,  In  violation  of 
article  ^  I  2,  of  the  constitution  of  Virginia. 

(3)  Because  said  act  prescribes  restrictions 
iqion  the  eUgibtUty  to  office,  forbidden  by  the 
constitution  of  Virginia,  and  therefore  in  tIo- 
lation  of  article  3,  fi  2,  of  «ald  constitution. 

(4)  Because  said  act  deprives  the  electors  of 
equality  of  civil  and  political  rights  and  public 
privitoges,  In  violation  of  artlfde  1, 1 20,  of  tiie 
cmstltution  of  Virginia.  iJSi  Because  said  act 
is  repugnant  to  the  guaranties  of  tbe  Ubwty 
of  speech  and  ot  the  press.  In  vltrfatiwi  of 
article  1,  i  14,  and  article  5. 1 14,  of  tbe  con- 
stlttttim  of  Virginia.  ^  Because  s^  act 
denies  to  blind  electors,  and  electors  who  are 
physically  ac  educational^  unable  to  vote, 
'*tbe  equal  protection  of  the  law,"  In  vlidatlon 
of  article  14  of  amendments  of  tlie  constitu- 
tion of  the  United  States.  (7)  Because  said 
act  wlthlKMs  from  the  deetors  knoi^edge  of 
tbe  candidates  for  office,  and  knowledge  of 
tbe  contents  of  the  affl<dal  ballot,  mentioned 
therein,  In  vidlatlfm  ot  the  right  of  -Oie  electors 
to  acquire  information  as  to,  and  discuss 
tbe  character  of,  puUlo  men  and  puUlc 
measures,— a  right  Inherent  in  tbe  nature  and 
constitution  ot  the  government  of  Virginia. 
(8)  Because  said  act  vkdates  the  freedom  of 
etecttons,  and  la  otherwise  in  conAlct  with 
article  1,  i  8,  <tf  the  constltatlon  of  Virginia. 
W  Because  said  act,  so  tar  as,  by  aectltm  12 
ttaoreof.  It  purports  te  authorise  the  judges 
of  election  by  verbal  warrant  to  cause  persona 
to  be  Instantly  arrested,  and  imprisoned  not 
exceeding  ten  days,  without  a  trial,  for  ceat- 
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tain  wxuppoBeA  offeuHS  spedfled  thei«in,  de- 
prlres  audi  peraona  of  liberty  'without  due 
process  of  law,'  In  violation  of  article  14.  S  1> 
of  amendments  of  the  conatltatlon  of  the 
United  States,  and  of  article  1,  S  10,  of  the 
nmstitntlon  of  Tir^rlnla.  (10)  Because  said 
act  by  dlToa  provisloas,  and  ^ecially  by 
the  prOTislons  contained  In  section  12  thereof, 
purports  to  make  and  create  of  actions  by  the 
citizens,  which  are  in  tbemselves  harmless, 
patriotic,  and,  it  may  be,  necessary  for  the 
preeerration  of  free  inaUtntlons,  crimes  and 
misdemeanors,  and  la  therefore  tyrannical, 
and  repugnant  to  the  Inherent  rights  of  VIf- 
ginla  citizenship,  and  is  in  Tiolatlon  of  article 
1,  S  21,  of  the  constitution  of  Virginia,  and 
of  artlclee  9  and  10  of  the  amendments  of  the 
constitution  of  the  United  States.  (U)  Be- 
cause said  act  is  In  Tiolatlon  of  other  consti- 
tutional rights  of  the  citizens,  taxpayers,  and 
electors,  not  specially  mentioned  herein." 

Accompanying  the  petition  da  a  brief,  filed 
by  counsel  for  peUtiraers,  In  which  the  many 
Interesting  qnestiona  of  law  arising  upon  the 
record  are  thoroughly  discussed.  We  feel, 
therefore,  that  upon  tbe  part  of  the  petition- 
ers, at  least,  we  are  In  possession  of  all  the 
means  of  Information  which  would  be  acces- 
sible to  us  were  the  ^peal  allowed,  and  the 
case  set  down  for  argument.  We  feel,  too, 
that  the  questions  presented  are  of  the  ut- 
most Interest  to  every  citizen  of  the  state. 
We  ore  upon  the  eve  of  an  election  in  which 
many  important  offices  are  to  be  filled,  and 
it  Is  much  to  be  desired  that  all  uncertainty 
as  to  the  law  under  which  these  Sections 
are  to  be  conducted  should  be  removed,  and 
it  is  therefore  a  matt^  of  congratulation  that 
the  plaintiffs  have,  in  presenting  their  case 
to  us,  thrown  sufficient  light  upon  it  to  enable 
us  to  dispose  of  It  without  delay  and  with 
entire  confidence.  Our  conception  of  the  law 
and  the  duties  imposed  by  it  upon  the  various 
Instrumentalities  which  it  creates  will  be  bet- 
ter underatood  If  presented  as  a  whole  than 
by  the  discussion  of  Its  separate  and  inde- 
pendent features.  It  will  not  be  disputed: 
First.  That  the  right  of  suffrage  is  dolved 
from  tbe  constitution  of  the  state,  and  to  it 
we  look  for  the  qualification  of  voters  and 
the  llmltatims  and  restrictions  upon  the  right 
of  voting;  In  other  words,  to  ascertain  who 
may  or  who  may  not  vote.  Second.  The  leg' 
Islature  cannot  prescribe  any  guallflcatlon  in 
addition  to  those  found  In  the  constitution, 
and  any  attempt  to  do  so  op^ily  or  covertly, 
dlrectiy  or  Indirectly,  is  void.  Third.  That 
there  is  no  educational  qualification  prescrib- 
ed by  our  constitution;  and  a  persMi  other- 
wise qualified  to  vote,  no  matter  how  Ignor- 
ant he  may  be.  is  entitled  to  vote.  Fourth. 
The  sole  function  of  the  legislature,  with  re- 
spect to  the  exercise  of  the  right  of  suffrage, 
Is  to  provide  the  mode  in  which  those  en- 
titled to  vote  may  do  so  and  have  their  votes 
counted,  and  to  guard  against  Improper,  Il- 
legal, or  fraudulent  voting.  Fifth.  To  this 
end  the  l^slatnre  may  adc^  and  enforce 


reasonable  rules  and  regulations  to  eoenre  Ok- 
one  and  prerrokt  the  other.  Sixth.  But  it,  un- 
der cover  of  a  law  to  regnlata  voting,  a  pro- 
vision Is  inti'oduced  into  the  law  wlilch  vir- 
tually establishes  a  test  of  the  qualiflcation 
of  the  voter,  additional  to  those  prescribed 
in  the  constitution,  such  provision  oC  the  law 
transcends  the  power  of  the  legislature,  and 
Is  null  and  void.  Applying  these  proposi- 
tions to  the  law  under  consideration,  we  find 
that  the  general  scheme  of  the  law  Is  to  se- 
cure the  Independence  of  the  voter  by  se- 
cluding him  within  an  Isolated  booth,  sur- 
rounded by  a  neutral  zone,  within  which  none 
may  enter  save  those  charged  with  the  dnty 
of  conducting  the  election.  No  one  Is  al- 
lowed within  40  feet  of  the  ballot  box  nve 
the  officers  charged  with  such  duties,  and. 
In  case  of  the  cballoige  of  a  voter,  the  <dial- 
lengers  and  challenged  and  the  witnesses,  all 
of  whom  may  appear  before  the  Judges.  Wlien 
the  challenge  shall  have  been  decided,  only 
the  elector  Is  permitted  to  remain.  The  ob- 
ject Is  to  relieve  the  voter  from  every  In- 
fluence Inimical  to  a  free  and  d^iberate  ex- 
ercise of  the  right  of  suffrage,  to  free  him 
from  all  solicitation  and  annoyance,  and  to 
leave  him  a  perfectly  free  agent  to  vote  aa  to 
btan  aeema  best  These  provldons  seem  to 
be  not  wily  reasonable,  but  well  adapted  to 
secure  the  end  In  view,  so  far  as  the  voter  is 
concerned  who  Is  able  to  prepare  his  own 
ballot.  He  goes  to  the  Judges;  he  receives 
an  offlcUU  ballot,  printed  by  authority  of  the 
state,  upon  which  Is  to  be  found  every  office 
to  be  filled,  and  every  candidate  for  that  of- 
fice whose  name  has  been  filed  in  accordance 
with  the  requirement  of  the  law;  he  retires 
to  a  booth,  where  he  is  curtained  off,  and  se- 
cluded from  all  the  w«-Id.  No  eye  can  see 
him,  and  no  ear  can  hear  him,  no  evil  ageaicy 
can  approach  him;  and  with  this  environ- 
ment he  prepares  his  ballot,  folds  and  de- 
livers It  to  the  Judge,  who,  in  his  presence, 
places  it  In  the  ballot  box.  With  the  ignorant 
voter,  however,  the  case  is  different  It  ia 
obvious  that  one  who,  either  from  physical 
or  intellectual  blindness,  Is  unable  to  read. 
Is  wholly  Incapable  of  voting  by  ballot  with- 
out assistance  from  some  quarter.  The  law 
recognizes  this,  and  seeks  to  provide  for  it 
Tbe  electoral  board  of  the  county  Is,  by  the 
fifteenth  section,  required  to  appoint  a  spe- 
cial constable,  "who  shall  be  an  hraest  and 
discreet  person  of  said  precinct,  and  be  able 
to  read  and  write,  and  who  shall  be  a  con- 
servator of  tbe  peace,  and  shall  be  especially 
chained  with  enforcing  the  provisions  of  this 
act,  having  all  the  powers  of  a  constable." 
He  Is  required  to  take  an  oath  faithfully  to 
perform  his  duties,  and  for  a  corrupt  viola- 
tion thereof  Is  punishable  by  a  fine  of  not 
less  than  $500,  and  to  imprisonment  for  not 
less  than  one  nor  more  than  twelve  months 
In  Jail.  The  act  provides  In  the  fifteenth  sec- 
tion that  "at  the  request  of  any  elector  in  the 
voting  booth  who  may  be  physically  or  educa- 
tionally nnable  to  vote^  the  said  vpecial  eon- 
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stable  may  render  fa!m  assistance  by  reading 
the  names  and  offices  on  the  ballot  and  iwlnt- 
Ing  out  to  him  the  name  or  names  he  may 
wish  to  strike  out,  or  otherwise  aid  him  in 
preparing  his  ballot  In  case  said  elector  be 
blind,  said  special  craistable  shall  prepare 
said  ballot  for  said  elector  in  accordance  with 
the  instroctfonB  of  said  elector."  There  Is 
mnch  In  the  petition  for  an  appeal,  and  in 
the  argument  presented  with  It,  in  which  we 
cannot  concur,  while  there  is  much  we 
heartily  approve  and  commend.  It  cannot  be 
denied  that  very  great  power  is  placed  In  the 
hands  of  this  special  constable,  that  a  greet 
trust  is  reported  in  him,  and  that  wherever 
confidence  Is  given  it  Is  liable  to  be  abused. 
We  do  not  think,  however,  that  all  the  elabo- 
rate proviaiona  of  the  act  in  question  are  but 
artfol  expedients  contrived  for  the  purpose  of 
deluding,  entrapping,  and  defrandlDg  the  Ig- 
norant voters  of  this  commonwealth.  The 
electoral  boards  of  the  connty  are  cboeen  by 
the  direct  vote  of  the  leglslatUTe,  v^on  joint 
ballot,  just  as  are  the  judges  and  many  other 
ImiKwtant  officers  of  the  state.  They  In  turn 
select  the  officers  charged  with  the  registra- 
tion of  voters  and  the  conduct  of  elections. 
Among  the  latter,  as  we  have  seen,  are  the 
special  constables.  Tbey  are  bound  by  their 
oaths  of  office  to  select  none  but  good  and 
discreet  men,  and  those  men  are  In  torn 
sworn  faithfnlly  to  discharge  tlie  dellcato 
and  responsible  dutlea  onnmitted  to  them. 
Not  only  do  they  come  nnder  the  sanction  of 
an  oath,  but  severe  penalties  are  denonnced 
against  them  toe  a  vlt^tlini  of  their  duties; 
and,  in  addition  to  the  llablUly  incurred  by 
the  express  terms  of  the  act  they  would 
doabtless  be  responsible  In  damages  to  any 
Sector  with  respect  to  whom  they  had  tailed 
In  the  perftunnance  of  ^eb-  duty. 

Let  us  examine  somewhat  more  in  detail 
the  dntlee  of  a  constable.  He  Is  an  (^cer 
charged  with  a  duty  to  the  public  of  the  grav- 
est and  most  dellcato  nature,  a  duty  in  the 
perfbrmanoe  of  which  the  whole  common- 
wealth, and  not  alone  the  Individual  voter 
who  seeks  his  asalatance  In  the  xff^ratloa 
of  bis  ballot,  Is  vitally  interested,  for  nothing 
more  nearly  concerns  the  commonwealtta  Hum 
that  each  of  h&r  citizens  shall  cast  an  intcOll- 
gait  baXUA,  which,  when  cast,  shall  be  hon- 
estly oonnted.  Under  stKb  ctrcmnstances  we 
may  declare  with  confidence  that  the  word 
"may,"  as  used  tn  Uie  fifteenth  section  erf  this 
statute,  Is  always  conatmed  as  mandatory, 
and  not  as  merely  pwmlsslve  or  directory. 
Without  doubt  the  primary  meaning  of  '*may" 
Is  pemdsstve  or  directory,  while  the  primary 
meaning  of  *WiaU"  Is  mandatory  or  impera- 
tive, yet  conrtB,  tn  wder  to  acrampllah  wluit 
to  them  appears  to  be  tiie  leading  purpose 
of  the  legislature,  have  new  hesitated  In  a 
proper  case  to  hold  "may**  to  be  mandatory 
and  "Bhair'  to  be  merely  directory.  These 
rules  of  construction  are  too  elementory  and 
w^  established  to  need  any  citation  In  sup- 


port of  them.  Nothing  Is  better  established 
than  that  where  a  power  or  duty  Is  confer- 
red upon  an  official  by  the  use  of  the  word 
"may,"  and  the  public  are  concerned  In  the 
due  performance  of  that  dnty,  the  word 
"may"  will  be  deemed  to  be  mandatory,  and 
the  officer  can  be  compelled  to  perform  It. 
Such  being  the  case,  it  Is  the  duty  of  the 
special  constable  to  render  to  him  who  Ib 
blind,  or  unable,  by  defective  education,  to 
read,  every  assistance  asked  for  and  required 
by  the  elector  to  aid  him  In  preparing  his 
ballot  The  veto  by  ballot  ex  vl  termini  tm- 
plies  a  secret  ballot  The  secrecy  of  the  bal- 
lot Is  a  right  which  Inheres  In  the  voto*,  and 
of  which  he  cannot  against  his  will,  be  law- 
fully dqnived.  It  most  be,  however,  in  some 
degree  subordinate  to  the  right  to  vote  by 
ballot  of  which  It  is  but  a  part  and  the  main 
object  wblcb  Is  the  right  to  vote,  must  not 
be  defeated  by  a  too  rigid  observant  of  the 
Inddenta}  right  which  is  that  of  secrecy.  A 
blind  man,  or  a  man  imable  to  read,  must  In 
the  nature  of  things,  so  far  compromlae  the 
secrecy  of  his  ballot  as  to  Invoke  and  obtain 
the  aid  of  others  In  taw  preparation  of  his 
ballot;  but  as  it  would  be  a  violation  ot 
confldence,  were  be  to  seek  ot  a  frioid  aa* 
sistance  on  such  an  occasion,  for  that  trloid 
to  betray  the  seoret  and  disclose  the  vote,  so 
it  Is  a  violatlffii  not  only  of  confidence,  bnt 
of  official  dnty.  for  the  constable  to  lift  the 
Tdl  of  the  secrecy.  vhI(Ai  should  be  impen- 
etrably and  violate  the  ccmfidence  which  the 
law  requires  the  voter  to  repose  In  him.  The 
oath  of  office  of  the  constable  binds  him.  to 
the  performance  of  the  duties  Imposed  upon 
him  not  only  by  statute^  but  the  consti- 
tution. He  must  observe  and  reqpect  all  the 
righto  of  the  voter,  and  among  those  righto 
not  tbe  least  Important  Is  to  have  the  secrecy 
of  bis  ballot  kept  Inviolate;  and  tot  a  breach 
of  tbls  dnty  tipon  the  part  of  the  constoble 
he  will  become  ammable  to  all  the  pains 
and  penalties  provided  by  law. 

There  are  objections  taken  which  seem  to 
have  nothing  to  rest  vpoa;  as,  ftw  inrtanc^ 
that  which  r^en  to  the  llmltotlon  upon  tbe 
cOifi^blllty  to  office,  and  that  which  charges  an 
invaalcHi  of  the  freedom  of  the  press  and  of 
the  freedom  of  speetb.  Tbeae  objections,  and 
others  of  a  like  nature,  seem  to  us  to  be 
wholly  fimclfnl,  or  if.  In  any  respect  sncb 
{ffovlslons  of  the  act  trench  upon  and  dimin- 
ish the  constitutional  righto  of  the  tttSteo, 
they  are  unnecessary  to  the  main  purpose  of 
the  act,  and  are  separable  from  it  Tb^ 
could  be  suppressed,  and  yet  leave  the  law  in 
fall  force  and  vigor.  To  the  latter  class  of 
objections  belong  the  ninth  assignment  of 
error,  directed  to  that  feature  of  the  law 
which  authorises  the  judges  of  ^ecticm  to  ar- 
rest and  imprison  upon  verbal  warrants,  and 
as  to  the  ccmstltutionality  of  which  we  ex- 
presH  no  opinion.  It  might  have  been  omit- 
ted from  the  law  without  at  all  Impaliing  Ito 
efficient^.  The  offenses  for  which  the  judges 
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of  elections  are  anttaorized  by  the  clause  In 
question  to  arrest  br  rerbal  warrant  are  the 
"taking  of  an  facial  ballot  beyond  the  vot- 
ing booth,  or  away  from  said  booth,  except 
to  tbe  Judges  of  elections;  or  to  vote  any 
ballot  except  such  as  shall  be  secured  by  the 
Sector  from  the  judges  oi  Section."  These 
are  made  inlsdemeanorB  punishable  by  a  fine 
of  $100,  and  of  course  render  the  person  guil- 
ty thereof  liable  to  arrest  upon  proper  war- 
rant, which  would  be  equally  as  efficacious 
as  the  more  summary  remedy  given  by  the 
statute,  should  that  mode  be  held  void  on  ac- 
count of  repugnancy  to  the  constitution. 

Since  the  original  petition  was  filed,  coun- 
sel  for  petitioners  have,  In  what  may  be  term- 
ed a  supplemental  brief,  suggested  that  the 
law  Is  further  obnoxious  to  the  objection  that 
it  "afiForda  facilities  for  the  absolute  destruc- 
tion of  popular  elections,"  because  it  allows 
but  two  minntes  and  a  half  In  the  bootb  to 
oach  voter,  -whw,  by  reason  of ,  the  greet 
number  of  names  which  may  be  printed  upon 
a  ballot,  especially  in  local  elections,  it  would 
be  impossible  for  the  voter  to  prepare  the  bal- 
lot within  the  time  prescribed.  In  the  same 
note  It  is  pointed  out  that  tbe  number  of  can- 
didates might  be  iutentlonally  multiplied  with 
a  view  to  embarrassing  and  hindering  the 
polling  of  the  vote  by  "swelling  the  list  of 
tiie  names  of  candidates  to  such  proportions 
as  to  make  the  law  disfranchise  the  people." 
If  we  were  permitted  to  indulge  In  con- 
jecture, it  would  be  easy  to  conjure  up  a 
hypothetical  state  of  facts  which  would  em- 
barrass—Indeed, prevent— the  execution  of 
Any  and  all  laws.  It  would  seem,  however, 
that  in  tbls  case  tbe  objections  are  incon- 
sistent with  each  other.  In  the  same  breath 
It  is  asserted  that  the  law  limits  the  eligibil- 
ity to  othce,  and  that  the  rights  of  the  citizen 
are  in  danger  of  being  smothered  by  the 
swarm  of  candidates.  It  can  hardly  be  said 
that  the  peril  from  either  direction  Is  so  im- 
minent as  to  reqnhre  m  to  pronounce  the  elec- 
tion laws  of  this  state  unconstitutional.  The 
law  places  no  limit  upon  the  number  of 
booths  that  may  be  supplied,  while  the  power 
of  the  county  courts  to  multiply  voting  pre- 
cincts Is  fully  commensurate  to  the  neces- 
sities of  the  people;  and  this  court  cannot,  as 
a  proposition  of  law,  decide  that  the  time  al- 
lowed by  the  statute  is  Inadequate.  A  limit 
was  obviously  necessary,  and  the  period  is, 
we  presume,  arrived  at  as  a  result  of  a  care- 
ful estimate,  based  upon  experience  In  this 
or  perhaps  in  other  states  where  similar  legis- 
lation has  been  introduced.  The  time  given 
wasdoubtless  deemed  sutUclent  to  obviate  the 
necessity  for  undue  liaste  upon  the  one  band 
and  to  prevent  the  resort  to  merely  obstruct- 
ive methods  of  delay  upon  tne  other. 

The  questions  of  real  Interest  are  those 
with  respect  to  the  powers  and  duties  of  the 
apeclal  constable,  and  as  to  that  feature  of 


the  law  which  Is  supposed  to  invade  the  se- 
crecy of  the  ballot  To  them  we  have  giveo 
our  best  consid^atloo,  and  our  views  have 
been  presented  in  what  we  have  already  said. 
It  Is  not  with  courts  a  question  of  the  adap- 
tation of  means  to  an  end.  With  considera- 
tions of  policy  and  expediency  coons  have  no 
concern.  Whether  or  not  the  rules  and  re- 
lations, the  checks  and  safeguards  with  which 
the  legislature  has  se^  fit  to  surround  tbe 
exercise  of  the  right  of  suffrage  in  order 
to  secure  a  full,  free,  and  nntrammeled  ex- 
pression of  the  will  of  tiie  voter  are  tlie  best 
that  cotild  be  devised.  Is  not  for  us  to  de- 
termine. Such  argum^ts  must  be  addressed 
to  the  lawmaking  power.  With  ua  It  Is  whol- 
ly a  question  of  legislative  power,  and  not 
one  of  legislative  discretion.  By  Uiis  stan- 
dard It  is  impossible  for  us  to  say  that  the 
act  In  question  is  unconstitutional.  It  cannot 
be  doubted  that  It  was  the  purpose  of  tbe 
legislature  to  frame  a  law  which  woold  pro- 
mote fair  Sections.  It  may  be  that  expe- 
rience may  develop  unexpected  defects  In  the 
agencies  employed  which  will  call  for  teg- 
Islatlve  correction.  If  such  Is  the  case,  tiie 
remedy  will  no  doubt  in  due  time  be  ap- 
plied. The  people  are  with  us  the  source  of 
all  honor  and  power.  Their  will  is  expressed 
by  elections  by  ballot  It  is  for  them  to  see 
to  it  that  the  agencies  employed  to  collect 
their  wUl  are  kept  free  from  all  taint  of 
fraud  and  corruption,  and,  as  far  as  may 
be,  from  the  suspicion  of  it  It  Is  idle  to 
hope  for  honest  officials  and  honest  govem- 
ment  as  the  result  of  dishonest  elections.  It 
would  be  as  well  to  expect  an  "evil  tree  to 
bring  forth  good  fruit."  If  fraud  is  permit- 
ted at  elections,  or  If  tbe  laws  under  which 
elections  are  held  do  not  make  its  perpetn- 
tion  both  difficult  and  dangerous,  honest  men 
will  be  excluded  from  all  participation  in  af- 
fairs, while  those  who  have  by  corrupt  ptac- 
tlces  come  Into  power  will  not  be  slow  amply 
to  Indemnify  themselves  by  peculation  for  all 
that  their  success  may  have  cost  The  lefpa- 
lature,  therefore,  has  done  well  to  shelter  and 
protect  the  voto*,  and  esi>eclally  the  Ignoraoi 
voter,  from  every  influence  Inimical  to  the 
free  exercise  of  the  trust  which  the  state  has 
reposed  in  him;  and  we  may  be  permitted 
to  indulge  the  hope  that  it  will,  in  the  light 
of  experience,  supply  whatever  may  be  lack- 
ing in  the  existing  laws  to  the  accompU^- 
ment  of  that  result  If,  however,  we  had 
come  to  a  different  conclusion  as  to  the  con- 
stitutional questions  Involved  In  tbe  record. 
wMcb  accompanies  the  petition  hi  this  case, 
we  should  stUl  be  obliged  to  refuse  the  ap- 
peal asked  for,  as  tbe  plaintiffs  had  a  plain 
and  adequate  remedy  at  law  without  reerat- 
Ing  to  a  bill  In  chancery,  under  secticm  836 
of  the  Code  of  Vli^nia.  For  the  forgoing 
reasons  we  deny  the  appeal  aslnd  for  1^ 
the  petitioners. 
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MOROTOCK  INS.  CO.  v.  PANKET  et  al.i 

(Supreme  Court  of  Appeels  of  Virginia.  March 
28,  1895.) 

AonOK  OK  IMBUBAKCB  FOLiaT-^tmeMBHT  ON  No- 

ncB— Conditions  or  Policy  —  TeMPOHAHX  Va- 

CATIOX  op  BUILDIND — TlXLH  Or  IltBUBBl>— FUK- 

CHASB  AT  Judicial  Sale. 

1.  Under  Code  1887,  S  3211,  the  notice  for 
jadgmcDt  takes  the  place  of  both  writ  and 
declaratioD,  and  npon  demurrer  the  011I7  Quea- 
tloQ  raised  is  whetner  there  is  matter  in  the  no- 
tice  sufficient  to  maintain  the  action. 

2.  Code  1887,  §  8211,  authorizes  one  to  re- 
coter  judenneat  after  15  days'  notice,  In  an  ac- 
tion on  a  contract,  "before  any  court  which 
would  hare  jurisdiction  in  an  action,  othemise 
than  under  section  321S,"  Held,  that  a  recov- 
ery could  be  so  obtained  when  the  court's  juris- 
diction WM  based  on  Code,  |  8214,  giving  inris- 
diction  in  an  action  on  a  fire  insurance  policy  to 
the  circuit  court  of  the  county  wherein  the  prop- 
erty lies. 

3.  Code  1887,  |  8251,  provides  "that  where 
an  action  is  brought  on  a  policy  of  insurance, 
the  plaintiff  need  not  set  forth  in  the  declara* 
tion  all  the  conditions  and  prOTieos  contained 
in  the  policy,  nor  allege  observance  thereof  or 
compliance  therewith  in  particulars."  Held. 
that  this  section  does  not  give  jurisdiction,  but 
only  provides  what  the  declaration  shall  con- 
tain, and  does  not  exclude  the  remedy  hy  mo- 
tion under  Code,  8  8211. 

4.  Where  Judgment  by  default  is  set  aside 
to  allow  defendant  to  appear  and  plead,  the  lat- 
ter  cannot  claim  that  De  was  not  regularly 
brought  into  court. 

5.  If  the  building  insured  is  an  ice  mann- 
factory,  and  the  insurance  company  knows  that 
M>ntinaous  operation  or  continuous  personal  oc- 
cupancy is  not  practicable,  and  it  Is  not  contem- 
plated by  the  insured  and  insure,  the  policy 
will  not  be  avoided  by  a  vacancy  or  cesaation 
of  operation  for  10  days,  although  the  policy  de- 
clares that  this  shall  render  the  policy  void. 

6.  A  claose  in  a  fire  insurance  policy  req air- 
lag  the  assured  to  have  the  nnconditicmal  and 
sole  ownership  of  the  property  is  not  violated 
where  the  assnred  has  parchased  the  property 
at  a  Judicial  sale  <whi<^  is  afterwards  confirm- 
ed), and  the  insurei  Icnows  such  to  be  the  case 
when  the  poli<^  Is  assigned  to  the  insured. 

7.  Any  declarations,  acts,  or  coarse  of  deal- 
ing by  the  insurers  with  knowledge  of  the  facts 
constituting  a  breach  of  a  condition  in  the  pol- 
icy, recognizing  and  treating  the  policy  as  still 
in  force  and  leading  the  assured  to  regard  him- 
self as  still  protected  thereby,  will  amount  to  a 
waiver  of  the  forf^ture  by  reason  of  such 
breach,  and  estop  the  company  from  setting  up 
the  same  as  a  defense  when  sued  for  a  subse- 
qnent  loss;  and  such  waiver  need  not  be  found- 
ed on  a  new  consldeEatlon. 

Error  to  drcoit  court,  Rockingham  comity. 

Action  by  H.  C.  Pankey  and  D.  T.  Click 
against  the  Morotock  Inanrance  Company  on 
a  policy  of  Insurance.  To  a  judgment  against 
It,  defendant  brings  error.  Affirmed. 

Conrad  &  Conrad,  for  plaintiff  In  error. 
Slpe  &  Harris,  for  defendants  In  error. 

CARDWELL.  J.  This  Is  a  supersedeas,  al- 
lowed by  one  of  the  judges  of  this  court,  to 
a  judgment  of  the  circuit  court  of  Rocliing- 
ham  county,  on  behalf  of  H.  C.  Pankey  and 
D.  T.  Click,  defendants  In  error,  against  the 
plaintiff  In  error,  the  Morotock  (Fire)  Insur- 

1  Reported  by  F,  S.  Kirkpatrick,  Esq..  of  the 
lO'ncbburg  bar. 
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ance  Company,  of  Danville,  7a.,  A  Tlrglnlft 
c<»i>or«tlon.  The  proceeding  was  on  motion 
under  section  3211  of  the  Code  of  Vlrglnlar 
on  a  policy  Issued  by  tbe  plaintiff  In  error, 
insuring  George  EL  Slpe,  general  recdvor  o£ 
the  circuit  court  of  Rockingham  county  In 
a  certain  cause  pending  therein,  afterwards 
assigned,  as  we  shall  see,  by  the  consent  of 
the  compio^,  to  the  defendant  In  error;  and 
tbe  notice  apon  which  the  proceeding  Is 
ttf ought  Is  as  follows:  "To  the  Morotock  In- 
surance Company  of  Danville,  Virginia  (a 
Corporation):  Take  notice,  that  on  Tue«day, 
tbe  10th  day  of  October,  1893,  being  the 
first  day  of  the  circuit  court  of  Rodclngham 
county,  Virginia,  we  will  move  tbe  said 
court  for  judgment  against  you  for  the  sum 
of  twelve  hundred  and  fifty  dollars  (¥1,250),, 
with  Interest  thereon  from  the  15th  day  of 
March,  1893,  that  sum  being  the  amount  we 
are  entitled  to  recover  by  virtue  of  a  certain 
contract  of  Insurance  made  by  you  on  the 
3d  day  of  August,  1802,  through  W.  L.  Dech- 
ert,  your  agent  at  Harrisonburg,  Va.,  whlcb 
contract  Is  policy  No,  5,503  In  your  said  com- 
pany, and  was  Issued  by  said  agent  to  Geo. 
B.  Sipe,  general  receiver  circuit  court  of 
Rockingham  county,  and  his  Interest  therein 
was  by  him,  on  tbe  18th  day  of  Febroaryr 
1893,  duly  assigned  to  the  undersigned,  with 
your  consent  and  approval;  which  said  con- 
tract Insured  the  said  Geo.  E.  Slpe,  general 
receiver,  etc.,  for  the  term  of  one  year  from 
the  3d  day  of  August,  1892,  at  noon,  to  tbe 
3d  day  of  August,  1803,  at  noon,  against  all 
direct  loss  or  damage  by  fire  to  an  amonni 
not  exceeding  said  ¥1,260,  upon  the  following 
described  property,  to  wit:  ¥250.00  on  the 
part  one  and  part  three  story  frame  and 
shingle  roof  building,  used  as  an  Ice  manu- 
factory, and  situate  at  the  north  end  of  Har- 
risonburg,  Virginia;  ¥1.000.00  on  tbe  tanks,, 
pipes,  engine,  boiler,  and  other  machinery 
and  implements  for  the  manufacture  of  arti- 
ficial ice,  while  contained  In  the  above-de- 
scribed building,— which  property  was  on  the 
7th  day  of  March,  1893,  destroyed  by  fire,  of 
which  loss  due  proof  was  given  you  on  the 
said  15th  day  of  March,  1893.  H.  C,  Pankey 
&  D.  T.  Click,  by  Counsel.  Slpe  &  Harris; 
p.  q"  Upon  calling  the  case,  October  14, 
1893,  tbe  defendant  company  not  appearing, 
the  circuit  court  entered  Its  judgment  In  fa- 
vor of  the  plaintiffs,  and  against  the  defend- 
ant, for  tbe  sum  of  ¥1.250,  with  Interest 
thereon  from  the  15th  day  of  March,  1893^ 
till  paid,  and  the  costs  of  this  motion.  Od 
another  day  of  the  same  term  the  following 
order  was  entered:  "This  day  came  as  well 
the  plaintiffs  as  tbe  defendant  by  counsel, 
and,  for  reasons  appearing  to  the  court,  the 
judgment  entered  In  this  cause  at  a  former 
day  of  this  term  Is  set  aside.  And  thereupon 
the  defendant  pleaded  nil  debet,  to  which 
tbe  plaintiffs  replied  generally,  and  the  cause 
is  continued."  Tbe  defendant  on  that  day 
filing,  with  Kb  plea  of  nil  debet,  a  statement 
ot  the  grounds  of  Its  defense,  as  provided  bj 
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section  3249  of  the  Code,  then  at  the  same 
term,  and  on  October  28th,  the  parties  by 
counsel  again  appearing  in  court,  the  order 
of  continuance  entered  at  a  former  day  ot 
the  term  was  set  aside;  whereupon  the  de- 
fendant, by  counsel,  demurred  to  the  plain- 
tiffs' notice,  and  moved  to  dismiss  the  action, 
upon  the  grounds  that  the  notice  was  not 
sufficient  under  the  law;  second,  that  It 
had  not  been  served  as  required  by  Ulw;  and, 
third,  that  the  i^alntlfls  had  no  right  to 
maintain  tbelr  action  In  the  way  and  man- 
ner pursued  in  this  action.  But  the  court 
orermled  the  demurr^  and  motion  to  dis- 
miss, and  permitted  the  plalntlfls  to  pro- 
ceed, and  required  the  defendant  to  go  to 
trial  on  the  notice,  which  resulted  in  a  ver- 
dict by  the  Jmry  for  the  plaintiffs  In  the 
sum  of  91|260,  with  interest  thereon  ftom 
the  17th  day  of  May,  1893,  tlU  paid.  At  the 
trial  the  defendant  company  set  up,  ss  Its 
defense  to  the  action,  the  breaiA  of  certain 
condlttons  set  cut  In  the  policy,  among  the 
number  and  those  relied  on  the  f (blowing: 
"If  the  subject  of  insurance  be  a  manufac- 
toring  estaUlshmait,  and  It  be  operated  in 
whole  (tt  in  part  later  than  ID  o'docfc,  or  If 
it  cease  to  be  operated  fbr  more  than  ten 
conaecatire  days,  or  if  the  interest  of 
Insured  be  other  than  unconditional  and  sole 
ownership,  or  If  a  building;  herein  described, 
whether  intended  for  occupancy  by  owner 
tjr  tenant,  be  or  become  vacant  or  unoociq>led, 
and  80  ronaln  for  ten  days,  •  •  •  then 
this  jfiAiaj,  unless  otherwise  provided  1^ 
agreement  Indwsed  hereon  or  added  hereto, 
shall  be  void.'*  By  Indorsement  on  the  policy, 
or  attached  thereto,  and  signed  by  W.  U 
Dechert,  the  agent  of  the  company  through 
whom  ttie  policy  was  Issued,  the  clauses,  as 
to  additional  insurance  and  against  the  opo- 
Etlon  of  the  factwy  at  night  or  the  use  of 
electric  light  are  waived,  and  the  assign- 
ment by  George  H.  ffipe.  receiver,  etc.,  to 
H.  a  Pankey  and  D.  T.  OUck,  ctf  the  policy 
assented  as  set  oot  in  the  notice;  so  that 
the  only  questlcais  remaining  to  be  deter^ 
mined  at  the  trial  were  wbethw  plaintiffs  had 
an  Insurable  Interest  in  the  property,  or 
whether  the  clause  in  the  policy  which  pro- 
vided that,  if  the  lee  factory  ceased  to  be 
operated  for  more  than  10  coiMecutive  days, 
then  the  pcdlc^  should  be  void,  bau  been 
waived.  The  esc^tlons  by  the  defendant 
company  to  the  rulings  of  the  trial  court  are 
embodied  In  three  bills  of  exception,  duly 
certified  by  tlie  conrt,  and  we  will  conslds 
them  In  thetar  order. 

1.  This  Is  an  exception  to  the  overruling  of 
the  demurrer  and  the  motion  to  dismiss. 
The  notice  In  this  proceeding  takes  the  place 
of  both  the  writ  and  the  declaration,  and  the 
^mnrrer,  therefore,  only  raised  the  question 
as  to  whether  or  not  there  was  matter  In 
the  notice  sufficient  to  maintain  the  action. 
Henderson  v.  Strlngor,  6  Grat  188.  We  are 
of  opinion  that  the  notice  does  set  out  suffi- 
dakt  matter  to  maintain  the  action,  and  that 


there  was  no  aror  In  ovaruUng  the  demur- 
rer. 

As  to  the  motion  to  dismiss:  The  motion 
was  made  on  the  ground  that  a  proceeding 
by  notice  under  section  S211  of  the  Code 
does  not  apply  to  Insurance  polldea.  Tbls 
section  provides  that  "any  person  entllled  to 
recover  money  by  action  on  any  ccmtract; 
may,  on  motion  before  any  court  which 
would  have  Jurisdiction  In  an  action,  otbei^ 
wise  than  tmder  section  821^  obtain  judg- 
ment after  fifteen  days  notice."  And  the 
contention  here  Is  that  this  proceeding  comes 
under  the  exception  in  this  statute;  that  is, 
that  the  court  did  not  have  jurisdiction,  otb- 
wwlse  than  under  section  3215.  But  It 
seems  dear  to  us  that  the  circuit  court  of 
Rockingham  had  jorladlction  of  the  action 
under  section  3214,  which  provides  that  *^ny 
action  at  law,  or  sult  In  equity,  except  where 
It  is  otherwise  provided,  may  be  brought  In 
any  county  or  corjwratlon.  •  •  •  If  It  be 
to  recover  a  loss  under  a  policy  of  Insurance, 
either  upon  property  or  life,  wbmin  tbe 
property  Insured  was  situated,  at  the  powm 
whose  life  was  Insured,  resided,  at  the  date 
of  the  poUcy.**  It  Is  further  contended,  how- 
ever, that  this  action  comes  unies  the  excep- 
tion mentioned  in  section  3214;  that  Is,  Hiat 
It  1b  "othttwise  specially  provided"  by  sec- 
tion of  the  Code.  ^Is  contention  is  a^ 
so  untenable  because  section  32S1  mly  pro- 
vides **that  wh^  an  action  is  brought  on  a 
policy  of  Insurance,  that  the  plalntift  need 
not  set  fwth  In  the  declaration  all  of  the  con- 
ditions and  provisos  contained  In  the  pdlcy. 
nor  allege  observance  thereof  or  compliance 
therewith  in  porUcuIaiB,"  etc.,  and  does  not 
give  jurisdiction  to  the  courts  in  such  ac- 
tions, but  only  defines  what  is  necessary  to 
be  set  forth,  and  what  not  necessary  to  be 
set  fiirtb.  In  the  declaration  In  an  action  on 
a  policy  of  insurance.  But  upon  another 
ground  the  motion  to  dismiss  was  properly 
ovKTUled.  As  we  have  seat,  judgment  by 
default  had  been  rendered  by  the  court,  and, 
when  set  aslde^  the  deftodant  appeared  and 
pleaded  to  the  action,  and  It  was  therefcxe 
too  late  for  It  afterwards  to  say  that  It  had 
not  been  regularly  brought  Into  court  B^r- 
vey  V.  Sklpwlth,  16  Grat  414;  also.  sectUm 
3200  of  the  Code. 

2l  Tbis  Is  an  exception  to  the  ruling  of  tbe 
circuit  court  In  refusing  to  give  dx  Instruc- 
tions to  the  Jury  as  asked  for  by  the  defend- 
ant company,  and  In  giving  In  lien  thereof 
the  six  Instructitms  with  the  third,  fourth, 
and  fifth  modified.  It  Is  unnecessary  to 
comment  on  the  merits  or  demerits  of  the 
six  instructions  asked  fbr  by  the  defendant, 
for  the  reason  that  tiie  instructions  as  giv- 
en by  the  court  clearly  and  Cnlrly  lay 
down  the  law  applicable  to  the  case;  In- 
Btructions  3  and  4,  as  asked  tor,  instructed 
the  Jury  that  If  tiie  subject  covered  by  the 
policy  sued  on  was  a  manufacturing  estat>- 
llshment,  and  ceased  to  be  operative  or  be- 
came vacant  ae  unoccupied  for  10  consecu- 
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tire  days  prior  to  tbe  lire,  and  was  bo  vacant 
and  nnoccupled  at  the  time  of  the  fire,  then 
the  policy  became  and  was  void,  and  that 
they  mnst  find  for  the  defendant;  while  the 
modlflcatlon,  as  made  by  the  court,  was,  un- 
less they  further  believe  from  the  evidence 
that  the  character  and  use  of  the  property 
was  known  to  the  Insurer,  and  that  In  view 
of  the  known  use  and  character  of  the  man- 
ufacturing business  conducted  on  the  prem- 
ises, as  an  Ice  manufactory,  continuous  op- 
eration or  contlnuons  personal  occupancy  was 
not  practlcaUe,  nor  contemplated  by  the  In- 
sured and  Insurer,  daring  a  portion  of  the 
time  covered  by  the  policy.  The  fifth  in- 
stmctloD,  as  asked  for,  instructed  the  Juiy 
that,  If  they  believed  from  the  evidence  that 
the  Interest  of  the  assured  In  the  property 
insured  was  any  other  than  unconditional 
and  sole  ownership,  they  should  find  fc^  the 
defendant,  to  which  the  court  added:  "But 
if  they  further  believe  from  the  evidence 
that  at  the  time  of  the  issuance  of  the  poli- 
cy in  suit,  that  Geo.  B.  Slpe,  general  receiv- 
er of  the  circuit  court  of  Rockingham  county, 
as  the  own^  of  the  debt  of  ¥3,000,  secured 
hy  a  deed  of  trust  upon  the  Insured  premises, 
had  an  insurable  interest  in  the  property, 
and  that  at  the  time  of  the  transfer  of  said 
policy  to  the  plalntlOCs  in  this  suit  they  had 
become  the  purchasers  at  a  judical  sale  of 
the  insured  premises  (which  sale  was  after- 
wards confirmed  by  said  court),  and  that  the 
Insured  had  knowledge  of  the  character  of 
the  plaintiff's  title  at  the  time  of  said  trans- 
fer, the  jury  are  further  Instructed  that  the 
plaintiffs  are  not  debarred  by  the  provldui 
of  the  contract  aforesaid."  The  modifications 
inserted  by  the  court  in  the  instructions  per* 
mltted  the  jury  to  take  into  consideration  all 
ot  the  dealings  of  the  parties,  the  knowledge 
of  the  insurer  of  the  character  of  the  prop- 
erty and  its  use,  both  at  the  time  of  the  issu- 
ance of  the  policy  and  after,  and  especially 
at  the  time  when  the  policy  was  assigned  to 
Pankey  &  Click,  and  then  to  determine 
whether  or  not  the  insurer  became  estopped 
from  setting  up  the  breach  of  the  condition 
relied  on  as  a  defense.  This  was  emtnraitly 
proper,  and  in  accordance  with  the  very  right 
of  this  case.  The  decisions  of  the  courts  of 
other  states  upon  the  question  of  waiver  of 
the  conditions  of  an  insurance  policy  are  too 
numerous  for  citation.  If  not  Irreconcilable; 
but  It  Is  laid  down  as  the  law  of  this  state 
in  the  able  opinion  of  Judge  Burks,  speaking 
for  the  court,  in  Insurance  Co.  v.  Klnnler's 
Adm'x,  28  Qrat  88,  and  never  since  ques- 
tioned by  this  court,  that  a  condition  In  a 
policy  of  fire  Insurance,  that  If  the  risk  be 
Increased  by  a  change  of  occupancy  or  other 
means  within  the  control  of  the  assured, 
without  the  consent  of  the  Insurers,  "the 
policy  shall  be  void,"  being  Inserted  for  the 
benefit  of  the  Insnrers,  they  may  dlspoise 
with  a  compliance  therewith,  or  waive  a  for- 
feiture of  the  policy  Incurred  by  a  breach 
thereof,  and  thereby  become  estopi>ed  from 


setting  up  such  condition  as  a  breach  In  an 
action  for  a  loss  subsequently  occurring; 
"and  such  waiver  need  not  be  in  writing, 
but  may  be  by  parol."  "Any  acts,  declara- 
tions, or  course  of  dealing  by  the  Insurers, 
with  knowledge  of  the  facts  constituting  a 
breach  of  a  condition  in  the  policy,  recogniz- 
ing and  treating  the  policy  as  still  In  force, 
and  leading  the  assured  to  regard  himself 
as  still  protected  thereby,  will  amount  to  a 
waiver  of  the  forfeiture  by  reason  of  such 
breach,  and  estop  the  company  from  setting 
up  the  same  as  a  defense  when  sued  for  a 
subsequent  loss;"  and,  further,  that  such 
waiver  need  not  be  foonded  on  any  new  con- 
sideration. 

The  evidence  in  the  case  at  bar  dearly 
showed— In  fact  It  Is  not  controverted— that 
Dechert,  the  local  agent  of  the  plaintiff  In 
error  at  Harrisonburg,  clothed  with  the 
usual  authority  conferred  upon  agents  of  an 
insurance  company,  and  who  Issued  the  pol- 
icy of  Insurance  to  Geoi^e  B.  Slpe,  receiver, 
knew  what  the  Interest  of  the  assured  was 
In  the  property  covered  by  the  policy;  that 
he  was  well  acquainted  with  the  property; 
that  he  was  on  the  premises  a  few  days  be- 
fore the  policy  was  issued;  that  the  ice  fac- 
tory was  on  the  day  he  was  there  not  In 
operation;  that  It  was  not  susceptible  of 
occupancy  as  a  dwelling;  that  It  was  never 
operated  In  the  winter;  and  that  It  was  not 
In  operation  when  the  assignment  of  the 
policy  was  made  from  Slpe,  receiver,  to 
Pankey  &  Click.  Dechert  himself,  who  was 
introduced  as  a  witness  for  the  assured,  tes- 
tified to  the  above  facts;  and,  fnrther,  that 
the  Ice  factory  was  In  operation  about  a 
month  after  the  policy  was  written,  he 
thought,  but  not  after  that;  that  he  used  the 
policies  of  the  plaintiff  In  error  mainly  on 
special  hazards,  and  where  good  companies 
declined  to  write;  that  he  did  not  make  any 
Indorsement  of  waiver  as  to  ceasing  to  oper- 
ate on  the  policy;  that  nothing  was  said 
about  such  an  Indorsement,  and  he  did  not 
think  It  necessary  from  the  nature  of  the 
business  of  an  ice  factory,  and  that  he  knew 
they  were  not  operated  In  towns  during  the 
winter  months;  that  he  was  at  the  sale 
when  Pankey  &  Click  purchased  the  prop- 
erty, and,  when  told  Ijy  Pankey  that  he 
wanted  It  Insured,  he  (Dechert)  then  got 
the  two  policies  which  had  formerly  been  Is- 
sued to  Slpe,  and  transferred  them  to  the 
purchasers  on  the  day  of  sale.  The  evi- 
dence further  shows  that  Dechert,  the  agent, 
was  asked  by  Pankey  at  the  time  wheUier 
the  policies  he  had  assigned  to  Pankey  & 
Click  were  as  good  as  new  ones;  and  that 
he  replied  that  they  were  as  good  as  new 
policies,  and  the  money  would  be  [)aid  just 
as  soon  If  there  was  a  fit«;  and  that  on  the 
same  day  Dechert  Issued  another  policy  on 
this  same  property  for  an  additional  In- 
surance of  $1,000,  making  a  total  Insurance 
of  $4,000  on  the  property,  shown  to  have  cost 
from  $10>000  to  $U,000,  all  of  which  was 
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promptly  paid  np,  esiept  tbe  amount  of  the 
policy  hare  sued  on.  This  evidence,  we 
tblnk,  deaily  sbows  that  the  plaintLff  in  er- 
rat  was  liable  to  Pankey  &  Click,  defend- 
ants In  error,  on  the  policy  sued  on,  and 
there  beSng  no  question  that  there  was  a 
total  loss  by  the  fire  of  March  7, 1803,  the  bi- 
■arer  was  liable  for  the  full  amount  of  the 
pcdicy,  ¥1,230,  and  the  verdict  of  the  Jury 
was  therefore  In  accordance  with  the  law 
md  the  evidence;  and,  having  taken  this 
view,  It  is  useless  for  us  to  notice  the  third 
and  last  bill  of  exception  taken  by  the  plain- 
tiff in  error,  which  Is  an  exception  to  the 
ruling  of  the  circuit  couit  of  Rockingham 
county  In  refusing  to  set  aside  the  verdict 
of  the  jury,  and  grant  a  new  trial;  espe- 
cially is  it  unnecessary  to  review  this  ex- 
ception, as  this  case  does  not  In  any  respect 
come  within  the  rules  laid  down  as  govern- 
ing In  granting  new  trials  and  so  often 
sancUmed  by  this  court  Grayson's  Case, 
6  Grat  712.  and  cases  following.  We  are 
th««fore  of  opinion  that  there  Is  no  error 
in  any  of  the  mlings  of  the  circuit  court, 
and  the  judgment  rendered  In  the  cose  at  the 
trial  thereof  must  be  afflrmed. 


(91  Va.  M») 

INGLES  et  oL  T.  STRAUS  et  al.x 
(Supreme  Court  ot  Appeals  of  Virginia.  March 

21,  1895.) 

TiTLB  or  Act— Sdfficienct— Chakob  or  Codxtt 
iSsAT— Eqditt  Practicb  —  Dissolution  op  Is- 
-nntoTioN— SuvFiciBKCT  or  Sbovixg  —  Coxtix- 

1.  Id  an  act  entitled  **An  act  to  author- 
ise and  provide  for  a  special  election  in  the 
•county  or  P.  as  to  the  removal  of  the  coiirt- 
liouse  of  aaid  coonty"  may  be  properly  embraced 
proTLSioiu  for  a  seconi]  election,  io  case  one 
should  fail  to  decide  the  iBBue,  and  for  the  se- 
lection of  a  site,  and  for  other  matters  in  fur- 
therance of  the  building  of  a  new  coiirthonsc. 

2.  As  the  judgre  of  a  court  in  which  nn  in- 
iunction  i«  pending  may  in  vacation  dissolve  the 
same  upon  reasonable  notice  (Code  1887,  S 
3444),  the  proof  to  sustain  the  bill  ahould  be 
taken  with  all  reasonable  dispatch. 

3.  Where  there  are  sixty-seven  working 
days  between  the  granting  and  a  motion  for  the 
dlHSolution  of  an  Injunction,  upon  only  ten  of 
which  the  plaintiff  takes  depositions,  and  dur- 
ing one  month  of  which  time  he  takes  but  one 
dcpositioD,  a  continuance  should  not  be  granted, 
especially  when  the  affidavit  does  not  sUite  the 
names  of  the  witnesses  to  be  examined,  or  that 
their  evidence  is  believed  to  be  raaterinl, 

4.  Though  a  waiver  by  plnintlfiF  in  a  bill  for 
an  injunction  of  answer  under  oath,  deprivt-e  the 
answer  of  its  effect  as  evidence,  yet  such  an- 
swer, if  it  negatives  the  egulties  of  the  bill,  must 
be  treated.  np<Hi  a  motion  to  dissolve,  as  a  denial 
of  plaintiff's  case. 

5.  The  dissolution  of  an  injunction  rests 
In  the  sound  discretion  of  the  court,  and,  unless 
it  appears  that  there  has  been  an  abuse  of  si.i<;h 

Sower,  the  action  ot  the  lower  court  will  not  be 
Isturbod. 

fl.  If  a  motion  to  dissolve  an  injnnction 
conies  up  on  bill  and  answer,  and  depositions 
used  as  odidavite,  and  the  evidence  docs  not 
show  probable  cause  from  which  it  may  reason^ 
ably  be  inferred  that  plaintiff  will  be  able  to 


t  Reported  by  F.  8.  fflrkpatrick,  Esq.,  of  the 
I^nchburg  bar. 


make  out  bis  case  upw  the  final  hearing,  the 

injnnction  will  be  dissolved. 

Amieal  from  circuit  conrt.  Pulaski  county. 

BUI  byA.Ii.  Ingles  and  oth^  against  Fzanx 
Straus  and  others  for  an  InjunctloD.  Frcmi  a 
decree  dissolving  an  injunction  which  was 
granted,  plaintiff's  appeal.  Afflrmed. 

I.  H.  Larew  and  J.  O.  Wyaon,  for  appel- 
lants. J.  E.  Moore,  A.  A.  Pblegar,  and  James 
A.  Walker,  for  appellees. 

CARDWfiLL,  J.  Tills  case  grew  out  of  an 
act  of  tbe  gmeral  assembly  approved  Janu- 
ary 22,  1894  (Acts  1893-84,  p.  41),  enUUed 
"An  act  to  authorize  and  provide  tw  a  spe- 
cial electlm  in  the  county  of  Pulaski  as  to  the 
removal  of  the  court  house  of  said  county." 
Tbe  act  provided  that  "it  shall  be  the  duty  of 
the  judge  of  tbe  circuit  court  of  Pulaski  coun- 
ty, upon  the  petition  of  not  less  than  one  hun- 
dred qualified  voters,  to  order  a  special  elec- 
tion in  the  said  county  to  be  hdd  at  the  sev- 
eral voting  precincts  thereof,  on  a  day  to  be 
designated  by  him,  within  thirty  days  after 
tbe  presentation  of  said  petition  to  Mm  for 
the  purpose  of  taking  tbe  sense  of  the  quali- 
fied voters  of  said  county  whether  the  coun- 
ty-seat of  said  county  be  removed  from  tbe 
town  of  Newbem  at  all;  and,  if  so  removed, 
whether  to  the  town  of  Pulaski,  In  said  coun- 
ty, or  to  the  town  of  Dublin,  In  said  county." 
And  th^  after  providing  for  the  notice  to  be 
given,  the  manner  of  conducting  tbe  election, 
and  how  the  ballots  should  be  printed  and 
counted,  the  act  furtho*  provides  that,  if  three- 
fifths  or  more  of  the  votes  cast  be  cast  for 
the  removal  of  tbe  courthouse  to  tbe  town  of 
Pulaski,  then  tbe  courthouse  and  county  seat 
shall  be  removed  to  tbe  town  of  Pulaski  In 
said  county,  and  the  county  seat  shall  be 
tbencefmrward  at  the  said  town  of  Pulaski; 
or.  If  three-fifths  or  more  of  the  votes  cast  be 
for  the  removal  of  the  courthouse  to  the  town 
of  Dublin,  in  said  county,  then  the  courtbooae 
shall  be  removed  from  tbe  said  town  of  New- 
bern  to  tbe  town  of  Dublin,  and  the  county 
seat  of  said  county  shall  be  thenceforward  at 
the  said  town  of  Dublin;  but,  if  more  than 
two-fifths  of  the  votes  cast  be  cast  against  tbe 
removal  of  the  courthouse,  then  the  ooonty 
seat  shall  remain  at  tbe  town  of  Newbem; 
and,  to  the  event  that  three-fifths  or  more  of 
the  votes  cast  dial!  not  be  cast  eUber  for  the 
removal  of  the  cotuthouse  to  Pulaakl  or  to 
Dublin,  but  If  the  combined  vote  in  favor  of 
Pulaski  and  Dublin  shall  be  tbree-fifths  or 
more  of  the  votes  cast  In  said  election,  then 
and  in  that  event  the  drcult  judge  of  the 
county  of  Pulaski  should  immediatdy  afm 
tbe  said  election,  and  within  20  days  there- 
after, enter  an  order  In  the  clerk's  office  of 
said  county  ordering  another  election  to  be 
held  within  40  ds^s  after  the  «itwtng  of  the 
said  order,  said  dection  to  be  held  and  can- 
vassed, and  result  ascertained,  to  like  man- 
ner, after  Uke  notice,  as  the  first  electl^m,  the 
act  further  prescribing  bow  the  ballot  should 
be  printed,  etc. 
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On  the  14Ui  day  of  February,  1S94,  a  peti- 
tion was  presented  to  tbe  judge  ot  the  circuit 
court  of  Pulaaki,  signed  by  106  of  the  qnall- 
fled  Totm  of  the  cotmt7,  praying  that  the  spe- 
cial ^ecticm  be  ordered  In  accordance  with 
the  act  of  the  legislature,  and  the  Judge  made 
the  order  directing  a,  qnclal  election  to  be 
held  at  the  several  voting  predncta  in  tbe 
county  4m  the  6th  day  of  April,  18&4.  This 
election  was  held  In  c<Hif  onnlty  in  all  respects 
to  the  act,  and  resulted  in  the  polling  of  2,- 
670  votes,  of  which  1,4130  were  counted  as 
votes  in  favor  of  removal  to  Pulaski,  308  as 
In  favor  of  removal  to  Dublin,  and  923  aa 
against  removal.  The  result  was  reported  by 
tbe  commissioners  of  election  to  tbe  judge  of 
the  circuit  court  of  Pulaski  on  April  9,  ISOl; 
and  it  appearing  by  th^  report  tbat  two- 
flftbs  of  tbe  votes  cast  were  not  cast  against 
tbe  removal  of  tbe  courthouse,  and  that  tbree- 
flfths  or  more  of  the  votes  cast  were  not  cast 
either  tot  removal  to  Pulaski  or  to  Dublin, 
but  that  tbe  combined  vote  In  favor  ot  Pu- 
laski and  Dublin  was  three-fifths  or  more  of 
tbe  votes  cast  In  tbe  election,  the  Judge,  on  tbe 
 day  of  April,  1804,  entered  an  wder  di- 
recting another  election  to  be  held  on  the 
22d  day  of  May,  1804,  to  determine  whether 
the  courthouse  should  be  removed  to  Pulaski 
or  to  Dublin.  Tills  election  was  accordingly 
hdd,  and  the  result,  ascertained  by  the  com- 
mlsalooers  doly  appointed  for  tbe  purpose, 
was  reported  to  tbe  Judge  of  tbe  circuit  court 
on  May  24, 1894.  At  this  electlMi  2,168  votes 
were  cast,  of  which  1,536  were  counted  as  in 
favor  of  tbe  town  ot  Pula^i,  615  for  the  town 
of  Dublin,  and  17  scattering  votes  counted  as 
against  removal;  wbereupcn  the  Judge  of  tbe 
circuit  court  entered  an  order  dedarlng  that 
tbe  county  seat  of  the  county  of  Pulaski 
should  thereafter  be  the  town  of  Pulaski,  and 
appointed  commissioners  to  select  a  site  in 
the  town  of  Pulaski  for  a  courthouse,  and  di- 
rected all  things  else  to  be  done  necessary  to 
carry  out  the  provisions  of  the  act,  and  In 
accordance  with  the  wishes  and  determlnar 
tloD  of  the  voters  of  Pula^i  county,  as  as- 
certained by  the  election  held.  Immediately 
upon  the  entry  of  this  order,  tbe  plaintiffs  be- 
low, and  appellants  in  this  conrtv  filed  their 
blU  of  complaint  in  tbe  circuit  court  of  Pul- 
aski county;  charging  fraud  in  tbe  conduct 
of  tbe  electlcm;  tbat  Illegal  votes  had  been 
cast  end  counted  against  the  town  of  New- 
ban,  and  In  f  arw  of  tbe  removal  of  tbe  court- 
house; that  voters  bad  been  Intimidated;  tbat 
the  act  of  January  22,  1804,  was  unconstitu- 
tional, etc.;  ajDd  praying  that  tbe  petitioners 
for  tbe  election  of  April  6, 1804,  and  tbe  com- 
missloQers  appointed  by  the  court  to  choose  a 
locatitMt  for  the  courthouse  in  tbe  town  of 
Pulaski,  be  enjoined  and  restrained  from  do- 
ing any  further  acts  in  the  premises,  and  for 
general  relief.  This  bill  was  presented  to  the 
Judge  of  tbe  hustings  court  of  Radford,  wbo 
refused  the  injunction  prayed  for;  whereupm 
(t  was  presfflted  to  Hon.  Robert  A  Rlchard- 
Mm.  then  one  of  tbe  judges  of  this  court,  on 


May  30,  1604,  and  tbe  injunctton  grantedL 
Answer  was  promptly  filed,  denying  all  ma- 
terial allegatl(»ia  of  tbe  bill,  and  after  due  no- 
tice a  motion  was  made  to  dissolve  the  In- 
junction on  the  lOtta  day  of  July,  1804;  bvtr 
on  motion  of  plaintiffs  for  a  ccmtlnnance,  tb* 
bearing  of  the  motion  to  dissolve  was  post- 
poned to  August  18,  1894,  to  enable  them  t» 
complete  their  deposltlona  On  the  ISth  cf 
August  they  again  moved  for  a  contlnuancCr 
which  was  refused,  and  tbd  Injunction  was 
diss<Hved.  From  this  decree  an  appeal  with 
supersedeas  was  allowed  by  one  of  tbe  judges, 
of  this  court. 

Quite  a  number  of  questions  have  been 
raised  in  the  record,  but  those  not  disposed 
of  by  tbe  order  entered  In  the  case  at  the 
November  term,  1894,  of  this  court,  wblcb^ 
by  consent,  removed  the  cause  from  Wythe- 
vllle  to  this  court,  at  Richmond,  and  contiiK 
ued  it  to  the  January  term,  1895,i  may  be- 
dlEQMBed  of  by  tbe  determination  of  the  twa 
main  questions  In  the  case,  namely:  First. 
Is  the  act  of  January  22,  1804,  in  conflict 
with  section  IS,  art  S,  of  the  constltntlonr 
and  therefore  null  and  void?  Second.  Did 
the  Judge  of  the  circuit  court  of  Pulaaki  coun- 
ty eiT  in  refusing  the  motion  made  by  plalO' 
tlfb  below  August  IS,  1894,  for  a  contli*- 
uance.  and  in  dissolving  the  Injunction  at 
that  bearing? 

We  come  first  to  consider  tbe  constltutlmal- 
Ity  of  tbe  act  in  question,  the  title  of  which 
has  been  quoted;  and  as  the  contention  of 
appellants  Is  tbat  the  act  itself  Is  broader 
than  Its  title,  containing  provisims  not  cov- 
ered by  the  tltie  and  subjects  not  embraced 
In  the  title,  we  must  first  see  what  is  em- 
braced In  tbe  act 

Tbe  first  three  sections  of  the  act  contata 
the  usual  provisions  for  holding  a  special 
election,  tbat  special  election  to  determine- 
First,  whether  the  courthouse  shall  be  re- 
moved; second,  whether  it  shall  be  removed 
to  Dublin  or  Pulaski.  The  fourth  section 
simply  provides  that  if,  at  the  first  electtoiv 
more  than  two-flfths  vote  against  removal^ 
the  county  seat  shall  remain  at  Newbour 
but.  If  three-fifths  be  cast  for  removal  either 
to  Dublin  or  Pulaski,  the  place  receiving, 
three-fifths  shall  be  the  county  seat;  bat  It 
two-flfths  of  the  vote  be  not  against  removal^ 
and  neither  Dublin  nor  Pulaski  receive  three^ 
fifths,  then  a  second  election  shall  be  held  be- 
tween Dublin  and  Pulaski,  and  the  place  re- 
ceiving tbe  highest  number  of  votes  shall 
henceforward  be  tbe  fxranty  seat  After  set- 
ting out  that  certain  citizens  of  tbe  town  ot 
Pulaaki  had  proposed  to  donate  to  the  coui»- 
ty,  in  tbe  event  of  the  removal  of  the  coort- 
house  to  tbe  town  of  Pulaski,  so  much  lanA 
as  may  be  necessary  for  a  site  for  tbe  court- 
house and  Jail,  and  to  erect  and  constmct^ 
free  of  cost  to  the  county,  a  safe  and  saitabte- 
Jail,  and  to  erect  and  construct,  free  of  eoaV 
except  as  .to  the  Insurance  money  (the  coort- 
bouse  at  Newbem  having  been  burned),  amt  : 
proceeds  of  tbe  sale  of  the  conrthooM  tot  1m. 

.  *  No  opInioB  Aled. 
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the  town  of  Newbern,  a  suitable  courthouse, 
the  fifth  section  of  the  act  goes  on  to  provide 
that;  before  <»:dering  the  election  provided 
for  in  the  act,  the  judge  of  the  circuit  court 
shall  talce  a  good  and  sufficient  bond,  with 
surety,  in  a  penalty  prescribed,  conditioned 
to  coTer  all  the  undertakings  of  the  citissens 
who  propose  to  donate  the  location  and  erect 
the  building  specified,  and  then  provides  for 
the  appotDtment  of  three  commissioners  to 
select  a  site  in  the  town  of  Pulaski  for  the 
courthouse  and  Jail  If  the  vote  determined 
that  the  county  seat  was  to  be  moved  there 
(similar  provisions  are  made  In  this  section 
with  regard  to  Dublin);  and,  furthv,  that 
In  the  event  of  the  removal  of  the  courthouse 
from  the  town  of  Newbem  to  the  town  of 
Polasfci,  the  old  jail  at  Newbem,  and  the 
lot  on  which  It  is  located,  and  on  which  the 
old  courthouse  stood,  shall  be  sold  as  provided 
by  law,  and  the  proceeds  therefrom  and  all 
the  Insurance  money  collected  upon  the  pol- 
icy carried  by  the  board  of  supervisora  of  the 
county  upon  the  old  courthouse  shall  be  ap- 
plied towards  the  building  of  a  new  court- 
house for  the  county  at  such  place  as  may  be 
detmulned  on  by  the  election  thereinbefore 
provided;  and  that  it  shall  be  the  doty  of 
the  supervisors  of  the  county  to  provide  a 
suitable  place  in  the  town  to  which  the  court- 
house shall  have  been  removed  by  the  vote 
of  the  people  for  a  court  room  and  clerk's 
office  for  the  county,  at  which  all  of  the  courts 
of  the  county  shall  be  held  until  a  new  court- 
house shall  have  been  built  and  completed. 
The  first  clause  of  section  15,  art  G,  of  the 
constitution  of  Virginia  provides  that  "no 
law  shall  embrace  more  than  one  object 
which  shall  be  expressed  in  its  title."  A 
similar  provision  to  this  is  found  In  most  of 
the  states  of  the  Union,  and  has  been  con- 
strued In  a  large  number  of  cases,  and  by 
many  courts  of  last  resort,  both  state  and 
federal;  and  the  authorities  that  will  be 
cited  here  will  be  of  casea  arising  In  those 
states  having  a  similar  constitutional  provi- 
sion, the  words  "object"  and  "subject"  be- 
ing taken  to  have  one  and  the  same  significa- 
tion. 

What  Lb  the  object  embraced  in  the  act 
of  January  22,  1^4.  entitled,  as  we  have 
seen,  "An  act  to  authorize  and  provide  for 
a  special  election  in  the  county  of  Pulaski 
as  to  the  removal  of  the  court-house  of  said 
county"?  Plainly,  the  removal  of  the  court- 
house of  Pulaski  comity.  It  is  admitted  In 
the  argument  of  this  case  that  the  legislature 
might  have  passed  an  act  simply  removing 
the  county  seat  and  courthouse  of  Pulaski 
county  to  Pulaski  City  or  to  any  other  point 
In  the  county.  Indeed,  this  could  not  be 
denied;  but,  instead  of  doing  this,  the  l^ls- 
latnre  saw  fit  to  first  ascertain  the  wishes 
of  the  voters  of  the  county  as  to  the  re- 
moval of  the  courthouse  at  all,  and,  if  to  be 
removed,  to  what  point  they  desired  It  to 
be  removed,  and  at  the  same  time  made  all 
neceaury  provisions  to  cart?  out  the  wishes 


of  the  voters  of  the  county  when  ascertain- 
ed. The  general  rule  governing  In  ascer- 
taining the  constitutlODallty  of  an  act  of  this 
character  may  be  stated  thus:  If  the  sub- 
jects embraced  by  the  statute,  but  not  speci- 
fied in  the  title,  have  congrulty  or  natural 
connection  with  the  subject  stated  In  the 
title,  or  are  cognate  or  germane  thereto,  the 
requirement  of  the  constitution  as  to  the 
title  Is  satisfied.  23  Am.  &  Eng.  Enc.  Law, 
pp.  238,  239;  Johnson  v.  Harrison.  47  Minn. 
678,  50  N.  W.  923.  Says  Judge  Mitchell  in 
delivering  the  opinion  of  the  court  in  the  last 
case  cited:  "Any  construction  of  this  provi- 
sion of  the  constitution  that  would  Inter- 
fere with  the  very  commendable  policy  of  In- 
corporating the  entire  body  of  statutory  law 
upon  one  general  subject  in  a  single  act,  In- 
stead of  dividing  It  into  a  number  of  sepa- 
rate acts,  would  not  only  be  contrary  to  Its 
spirit,  but  also  seriously  embarrassing  to 
honest  legislation.  All  that  is  required  la 
that  the  act  should  not  include  legislation  so 
Incongruous  that  It  could  not,  by  any  fair 
Intendment,  be  coiuldered  germane  to  one 
general  subject  The  subject  may  be  as 
comprehensive  as  the  legislature  chooses  to 
make  It  provided  It  constitutes,  In  the  con- 
stitutional sense,  a  single  subject,  and  not 
several.  The  connection  or  relationship  of 
several  matters,  snch  as  will  render  them 
germane  to  one  subject  and  to  each  other, 
can  be  of  various  kinds;  as,  for  example,  of 
means  to  ends,  of  different  subdivisions  of 
the  same  subject  or  that  all  are  designed 
for  the  same  purpose,  or  that  both  are  des- 
ignated by  the  same  term.  Neither  Is  It 
necessary  that  the  connection  or  relation- 
Bhlp  should  be  logical;  It  Is  enough  that  the 
matters  are  connected  with  and  related  to  m 
single  subject  in  popular  signification.  The 
generality  of  the  title  of  an  act  Is  no  objec- 
tion, provided  only  It  Is  anffldent  to  give  no- 
tice of  the  general  subject  of  the  proposed 
legislation  and  of  the  Interests  likely  to  be 
affected.  The  title  was  never  Intended  to 
be  an  index  of  the  law."  See,  also,  Powell 
V.  Supervisors  of  Brunswick  Co.,  88  Va.  707, 
14  S.  B.  543;  Lescallett  v.  Oom.,  89  Va.  878, 
17  S.  E.  546;  State  v.  Town  of  Union.  33 
N.  J.  Law,  300;  People  v.  Briggs,  50  N.  T. 
053;  Johnson  v.  Harrison.  4i  Minn.  S78; 
00  N.  W.  923;  Falconer  v.  Boblnson,  46  Ala. 
347;  Carter  Co.  v.  Stnton,  120  U.  S.  623. 
7  Sup.  Ct  690;  Mont  Olair  v.  RamsdeU,  107 
U.  S.  155,  2  Sup.  Ct  891;  Ackley  School  Dlst 
V.  Hall,  113  U.  S.  142,  5  Sup.  Ct  371;  Unity 
V.  Burrage,  103  U.  S.  457-469;  and  Com.  v. 
Brown  (Just  de<^ded  by  this  court)  21  3.  E. 
357.  The  fact  that  the  act  authorizes  many 
things  of  a  diverse  nature  to  be  done  will 
not  affect  the  sufflcleney  of  the  title,  pro- 
vided the  doing  of  such  thloga  may  be  fair- 
ly  regarded  as  In  furtherance  of  the  general 
subject  of  the  enactment.  23  Am.  &  Eng. 
Enc.  Law,  p.  239;  McGum  v.  Board  of  Edu- 
cation, 133  ni.  122,  24  N.  E.  539;  Blake  v. 
People,  lOe  IlL  501;  X4imed  v.  Tlecnan,  UO 
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111.  178;  Mix  T.  Ballroad  Oo^  US  nt  S02.  « 
N.  E.  42;  People  t.  Hazelwood,  116  UL  31&. 
«  N.  E.  480.  An  act  entlUed  "An  act  to  In- 
•crease  bonndarles"  of  the  county  may  em- 
brace proTlslODB  for  extending  the  borders 
of  the  county,  locating  the  seat  of  justice, 
and  accepting  donattons  fbr  puUlc  build- 
Ings.  Blood  T.  UarctiUlott,  68  Pa.  St  891; 
Legw  T.  Rloe^  8  Phlla.  187,  Fed.  Gas.  No. 
8,21a  "An  act  to  authorise  the  formation 
of  new  counties"  comprehends  provlslotts 
relating  to  boundaries  of  old  conntles  from 
which  the  new  are  to  be  formed,  also  proTl- 
slons  ft>r  the  organisation  and  sitting  of 
courts  in  the  new  counties.  Oommlssloners 
T.  Spitler,  IS  Ind.  235;  Haggard  t.  Hawkins, 
14  Ind.  289;  Brandon  t.  State.  16  Ind.  197. 
Prorlsloas  regulating  the  manner  of  con- 
ducting an  Section  to  determine  a  change 
of  the  location  of  the  county  seat  may  be 
embraced  under  tb»  title  "An  act  to  change 
the  locatl<m  of  the  conn^  seat  of  ■— 
spe^fylng  the  county*  ^he  Bobmlsslan  of 
the  change  of  location  to  the  Toters,  the  se- 
lection of  the  new  site,  and  the  raaaoval  of 
the  county  buildings,  are  all  matters  prop- 
erly connected  wltb  the  "change  of  the  loca> 
tlon,"  which  la  the  subject  e^reased  In  the 
title  of  the  act  Simpson  t.  BiUley,  8  Or. 
KIS;  In  re  Strtoitm  ot  Howard  Co..  15  Kan. 
197;  Woodmff  t.  Baldwin.  28  Kan.  494. 

The  principal  qneatlon  In  all  cases  like  this 
ta  whether  the  act  Is  In  tmth  broader  tiian 
the  title;  and.  If  so,  theai  whether  the  other 
•objects  In  the  set  are  BO  Inttmately  connected 
with  the  one  Indicated  by  the  title  that  the 
portion  of  the  act  relating  to  them  cannot  be 
rejected,  and  leaTe  a  oomidete  and  sensible 
■WBctment  whldi  Is  capable  of  being  executed 
(Cooley.  Oonst  Iibn.,(5th  Ed.]  pp.  178.  179); 
and  none  of  the  prorMons  of  a  statute 
should  be  regarded  as  unconstitutional  where 
they  all  relate  directly  or  Indirectly  to  the 
same  subject  eipreaied  In  the  title.  5  Goiriey. 
Const  lAm.,  supra,  note  1;  Phillips  t.  Bridge 
-Co..  2  Mete.  <Ky.)  219;  Smith  t.  Com..  8 
Bush,- 112.  In  PUlUps  t.  Bridge  Co..  siq>ni, 
the  act  of  the  Kentadcy  legislature  under  re- 
Tlew  was  entitled  "An  act  to  amend  the  char^ 
ter  of  the  Got.  &  On.  Bridge  Go.";  and  the 
first  section  of  the  act  Inoeased  the  capital 
stock  of  the  company,  and  the  second  seo- 
tlon  conferred  power  on  the  bridge  company 
to  8^  and  on  the  dty  of  Gorington  to  sub- 
scribe to,  the  capital  Bto<&  of  the  bridge  com- 
pany, and  In  payment  thereof  to  sell  the  bonds 
of  the  dty,  and  levy  a  tax  for  the  payment  of 
the  Interest  on  the  bonds;  the  contentI(Hi  be- 
ing In  that  case  that  the  act  was  In  conflict 
with  the  clause  In  the  constitution  of  Ken- 
tucky which  provides  that  "no  law  dull  re- 
late to  more  than  one  subject  that  shall  be  ex- 
pressed In  the  title,"  but  the  court  held  other- 
wise. Chief  Justice  Simpson.  dellTorlng  the 
opinion,  says:  The  power  to  sell  stock  to  the 
«lt7  of  GoTlngton  necessarily  requires  that 
a  power  should  .be  conferred  on  the  latter  to 
-subscribe  and  pay  for  It  The  subject  Ja  the 


sam^  although  It  relates  to  a  transaction  to 
which  two  corporations  are  parties,  one  of 
whom  (Hily  is  named  In  the  title  of  the  act 
If,  by  the  act.  a  power  bad  beoi  conferred  on 
the  city  of  Covington  to  subscribe  for  the 
stock  of  any  othw  corporation  but  the  one 
named  In  the  title  of  tbe  act  then  the  pro- 
vision would  fitU  within  the  constltutltmal 
prohibition,  and  be  cleariy  null  and  void;  but 
as  It  Is  restricted  In  (qpoatlon  to  matterp  per- 
tinent to  the  bridge  company,  and  the  provi- 
sions of  the  act,  so  fiir  as  th^  relate  to  tbe 
dty  of  Covington,  are  apposite  to  the  purpose 
which  was  hitended  to  be  atCeded  by  ite  pas- 
sage, and  are  suffldoitly  indicated  bi  Ite  title. 
It  Is  not  liable  to  this  constitutional  obJecti<m. 
It  was  colalnly  not  necessary  for  the  legis- 
lature to  psss  two  separate  acte  to  effed  the 
objed  it  had  hk  vlewr-one  to  enable  the 
compaqy  to  sdl  tbe  stock  to  the  city,  and  an- 
other to  enable  the  city  to  subscribe  and  p^ 
for  It  The  constitutional  provision  relied  up- 
on must  recelTo  a  rational  construction,  and 
not  one  that  would  lead  to  such  an  unneces- 
sary and  absurd  result  In  Ex  parte  Upshaw, 
45  Ala.  234,  in  delivering  the  opinion  of  the 
court  Justice  Saffold  says:  "It  would  be  a 
violation  of  the  letter  and  qilrit  ot  this  con- 
stitutional safegnhrd  if  such  a  constrndlon 
should  be  put  np(m  it  as  would  forbM  the  In- 
corporation Into  a  law  of  eveiythlng  needfnl 
to  the  proper  operation  of  the  <ae  subject  to 
which  It  Is  limited.** 

We  might  add  many  other  authwltles  to 
those  already  dted.  bnt  we  deem  it  mmeoes- 
aary.  Aasundng,  bowevw.  that  the  ad  itself 
Is  broader  than  the  title,  and  that  such  por- 
tions of  the  ad  as  are  not  embraced  In  the 
tlUe  are  to  be  stridcen  out  then,  it  so  much 
of  the  ad  remains  as  authtalsed  the  election 
to  be  held  to  ascertain  the  sense  of  the  voters 
as  to  the  removal  of  the  courthouse,  which  to 
our  mind  Is  clear,  then  the  result  Is  the  same, 
as  the  genraal  law  of  the  stete  would  have 
Impowd  upon  tbe  board  of  supervisors  of  Pu- 
laski ooimty  the  duty  of  providing  a  site  at 
Pulaski  City  for  the  courthouse.  Jail,  and 
clerk's  offloe.  and  to  oed  all  needed  build- 
ings thereon,  when  tbe  result  of  the  dection 
determined  that  the  county  seat  was  to  be 
henceforward  at  Pulaski  City,  and  would  have 
glv«i  th^  tbe  same  control  over  the  pro> 
eeeds  arising  from  the  sale  oC  the  court- 
house lot  at  Newbem,  the  remaining  buildings 
thereon,  and  the  Insurance  money,  as  the  ad 
in  question  gives  them  (sedion  ^OodeVa.); 
and,  had  they  fsUed  to  perfivm  this  dnty, 
th^  would  have  beoi  compeUable  to  do  so 
by  mandamus. 

It  is  argued  with  earnestness  1^  appdlante 
that  the  title  of  the  ad  we  are  now  consider- 
ing provides  tor  but  one  election  while  the 
body  of  the  act,  or  the  act  Itself,  provides  for 
two  electtou,  and  for  this  reason,  It  no  other, 
the  ad  should  be  bdd  to  be  unconstitutional 
and  void.  In  other  words,  the  contentloo  Is 
that  this  "secMid  election,"  as  It  Is  c^ed, 
o^uld  oolf  have  been  provided  tor  bir  a  seta- 
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rate  act  The  weight  of  authorities,  as  we 
have  seen,  Is  decidedly  against  this  conten- 
tion. The  second  election  was  but  a  means 
to  an  end,  and  the  authorities  go  so  far  as  to 
characterise  the  contention,  under  these  con- 
ditions, that  there  should  have  been  a  separate 
act,  as  wholly  untenable.  Elections  are  held 
to  ascertain  the  will  of  the  people,~ln  the  one 
case,  as  to  who  shall  fill  an  office  or  post  of 
trust;  In  the  other,  whether  a  thing  proposed, 
affecting  their  Interest,  shall  be  done  or  not 
done.  In  the  case  here  there  might  not  have 
been  any  occasion  for  a  second  election,  or  a 
second  vote,  as  It  might  be  more  pr<^rly 
called.  The  end  desired  was  the  removal  of 
the  county  seat  If  the  Toters  of  Pulaski  coun- 
ty so  determined,  and  to  the  place  they  wish- 
ed it  to  be  located.  Had  either  Pulaski  City 
or  Dublin  received  three-fifths  or  more  of  the 
Totes  cast  April  6,  1894,  there  would  have 
been  no  second  vote  or  election;  but  by  this 
vote  of  April  6th  it  was  shown  clearly  that 
the  will  of  the  people  was  to  remove  the  coun- 
ty seat  from  Newbern.  And  It  could  not  be 
moved  both  to  Pulaski  City  and  to  Dublin; 
hence  the  will  of  the  people  was  again  ascer- 
tained as  to  which  of  the  two  places  the  coun- 
ty seat  should  be  moved.  The  vote  at  the 
second  election  was  overwhelmingly  In  favor 
of  Pulaski  City,  finally  determining  in  the 
modes  prescribed  in  the  act  that  the  will  of 
tue  people  of  Pulaski  county  was  that  the 
county  seat  be  removed  from  Newbern  and 
to  Pulaski  City.  We  can  therefore  readily 
see  how  useless  it  would  have  been  for  the  leg- 
islature to  have  provided,  by  another  and  sep- 
arate act,  for  the  second  election.  In  fact, 
we  do  not  see  that  the  act  of  January  22, 
1S94,  provides  for  but  one  election;  namely, 
an  election  to  ascertain  the  will  of  the  people 
of  Pulaski  county  aa  to  the  location  of  their 
county  seat. 

We  are  also  unable  to  see  the  force  of  the 
contention  that  the  act  upon  its  face  provides 
for  a  "combine"  between  Pulaski  City  and 
Dublin  against  Xewbern.  On  the  contntr}', 
the  act  appears  to  fairly  and  Justly  deal  with 
Newb^n  by  providing  that,  If  two-fifths  of 
the  TOtes  cast  be  against  the  removal  of  the 
coonty  seat,  the  county  seat  shall  remain  at 
Newbern;  and  with  the  notice  of  the  election 
duly  posted,  and  accompanied  by  the  order  of 
the  Judge  of  the  circuit  court  embodying  the 
provisions  of  the  act  as  to  how  the  election 
was  to  be  held,  the  charact^  of  the  ballots  to 
be  used,  and  how  they  were  to  be  counted,— 
in  fact,  everything  needful  to  inform  the  vot- 
ers of  the  effect  and  meaning  to  be  given  to 
their  respective  ballots,— we  think  It  would 
be  a  reflection  upon  the  Intelligence  of  the 
voters  of  Pulaski  county  to  hold  that  they  did 
not  understand  that  a  vote  cast  at  the  elec- 
tion of  April  6th  for  removal  either  to  Pulaski 
City  or  to  Dublin  would  be  counted  as  a  vote 
for  the  removal  of  the  coonty  seat  from  New- 
bern. 

Nor  are  we  able  to  see  the  force  of  the  con- 
tention that  "the  act  confers  on  Jodge  6.  W. 


Wffliams  another  office  and  public  trust  dor* 
ing  bis  continuance  In  <^ce  as  circuit  Judge, 
contrary  to  section  24  of  article  6  of  the  con- 
stitution, and  that  the  act  invades  the  prov- 
ince of  the  Judiciary."  The  act,  in  our  opin- 
ion, is  a  comprehensive  provlsl<Hi,  not  broader 
than  its  title,  toe  the  removal  of  the  county 
seat  of  the  county  of  Pulaski  if  the  people  so 
desired,  and  that  nothing  is  contained  thor^n 
"so  incongruous  that  It  could  not,  by  any  fair 
intradment,  be  considered  germane  to  tiie  one 
general  object,"  but  that  everything  contained 
In  the  act  "may  be  fairly  regarded  as  In  fur- 
therance of  the  general  object  of  the  enact- 
ment" All  of  Its  provisions  should  be  re- 
garded as  rating  directly  to  the  same  snt>- 
Ject,  having  a  natural  connection  tiierewith. 
and  not  foreign.  In  any  sense,  to  the  subject 
expressed  In  the  title.  We  are  therefore  of 
opinion  that  the  act  of  January  22,  18M,  is 
constitutional  and  valid;  that  It  does  not  con- 
fer on  Judge  S.  W.  Williams  another  office 
and  public  trust  <a  invade  the  prorfnoe  of  the 
Judiciary  in  any  reqiect 

We  come  now  to  consider  the  only  remain- 
ing gu^on,  whether  the  Judge  of  the  circuit 
court  erred  in  refusing  the  motion  oC  the 
plaintiffs  for  a  continuance,  and  In  dissolv- 
ing the  Injunction,  at  the  hearing  August  IS, 
am.  Section  8444  of  the  Code  of  Virginia 
provides  that  the  Judge  of  the  circuit  court  in 
which  a  case  Is  paiding  wher^  an  tnjimc- 
tion  is  awarded  may  in  vacation  dissolve 
such  injunction  aft^  reasonaUe  notice.  8o 
that  where  the  extraordinary  remedy  by  in- 
junction is  resorted  to,  the  party  or  parties 
resorting  to  it  are  fully  apprised  by  the  stat- 
ute that  a  motion  to  dissolve  may  be  made  at 
any  time  after  reasonable  notice,  and  the 
proof  thereof  to  sustain  the  equities  of  the 
bill  should  be  taken  with  all  reasonable  dis- 
patch. There  were  sixty-seven  working  days 
between  the  grant  and  dissolutlw  of  the  In- 
junction. Plaintiffs  took  d^MSItion  on  only 
ten  days,  and  on  five  of  the  days  examined 
but  one  witness  a  day,  and  betwera  the  10th 
of  July  and  the  18th  of  August  but  one  day  of 
the  additional  time  glv«i  them  to  take  their 
proof  was  utilized,  and  but  one  deposition 
was  taken;  and  the  motion  for  a  continuance 
on  August  18th  was  baaed  solely  on  the  affi- 
davit of  one  T.  W.  Covey,  which  txAj  sug- 
gests a  deeh*e  to  take  depositions  of  about 
"two  hundred  more"  witnesses,  but  does  not 
state  that  any  of  them  were  ksown  or  be- 
lieved to  be  material.  The  motion  to  dissolve 
on  August  Itith  was  beard  on  the  bill,  the  an- 
swer of  the  defendants  denying  specifically 
and  generally,  without  the  least  evasion,  all 
of  the  equities  of  the  bill  and  every  matwial 
allegation  therein  contained,  and  on  the  depo- 
sitions of  28  witnesses  examined  for  the 
plaintiffs. 

It  is  true  that  upon  a  motion  to  dissolve  an 
iujunctlon  the  defendant  Is  considered  the 
actor,  and  upon  him  rests  the  burden  of  dis- 
proving the  equities  of  uie  bill.  Such  full 
and  positive  proof,  however.  Is  not  exacted 
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as  would  be  aaeoowry  upon  a  final  hearing 
of  the  cause,  since  the  effect  of  reqnlitDS 
sucb  Btrlctneas  of  proof  mlsht  be  to  prerent  a 
dlasoltttlon  ontU  the  final  hearing.  And,  for 
the  purpoBes  of  swdi  motion,  defendant's  an- 
swer Is  to  be  taken  as  true  bo  far  as  re* 
qponslTe  to  the  allegations  of  the  bill,  and 
fully  and  fftlrly  meets  complainants  equities 
without  evasion,  and  wltbont  passing  over 
material  aUegattons.  High.  laj.  fi  1470;  MU- 
ler  T.  Washburn,  8  Ired.  Bq*  161;  North's 
Ex*r  T,  Penw,  4  Band.  (Ta.)  1.  But  it  may 
be  suggested  that  this  mle  applies  only  to  an 
answer  under  oatb.  "If  ^alntlfl.  waives  the 
answer  of  defendant  under  oath,  while  such 
waiver  delves  the  answer  of  its  effect  as 
evidence,  and  divenses  with  the  necessity 
which  would  otherwise  exist  of  disproving 
It  by  testimony  equivalent  to  that  of  two 
witnesses,  yet  sudb  answer,  if  It  negatives 
the  equities  of  the  bill,  must  be  treated  upon 
a  motion  to  dissolve  as  a  denial  of  plaintiff's 
case."  High.  Inj.  {  1627;  Lockbart  v.  City 
of  Troy,  48  Ala.  579.  The  dissolution  of  an 
injunction  is  largely  a  matter  of  judicial  dla- 
creUoD,  to  be  determined  by  the  nature  of 
the  particular  case  under  consideration,  and 
so  as  to  a  motion  to  continue  a  motion  to  dis- 
solve; and  where  this  discretion  has  appar- 
ently been  soundly  exercised  by '  the  Judge 
below,  and  especially  where  tiie  contrary 
does  not  appear  In  the  record,  this  court  will 
not  disturb  the  action  of  the  lower  court 
Mining  Co,  r.  Harrison,  decided  at  the  Janu- 
ary term  of  this  court,  i  "When  a  motion  Is 
made  to.  dissolve  an  injunction,  the  court  of 
chancery  never  continues  it  unless  from  some 
great  necessity,  because  the  court  Is  always 
open  to  giant,  and,  of  course,  to  reinstate  an 
Injunction  wherever  It  shall  appear  proper  to 
do  so."  1  Bart  Oh.  Prac.  (New)  467.  Apply- 
ing this  established  rule  to  the  case  at  bar, 
we  do  not  think  that  the  Judge  of  the  circuit 
court  erred  in  overruling  the  motion  for  .  a 
continuance  August  18,  IS&i.  He  doubtless 
did,  and  rightly,  take  Into  consideration,  not 
only  the  general  features  of  the  case,  but  the 
Injury  and  Inconvenience  resulting  from  a 
SHTOtracted  litigation  over  the  location  of  the 
county  seat.  Nor  do  we  think  that  the  judge 
of  the  circuit  court  erred  in  dissolving  the 
injunction  at  the  bearing  on  August  IS,  1894. 
"Wh^  a  motion  to  dissolve  is  heard  upon 
the  bill,  answer,  and  deiMsItlon  used  as  affi- 
davits, and  the  evidence  does  not  show  prob- 
able cause  from  which  it  may  reasonably  be 
Inferred  that  plaintiff  will  be  able  to  make 
out  his  case  upon  the  final  hearing,  the  in- 
junction will  be  dissolved.  If,  however,  plain- 
tiff's right  to  relief  Is  supported  by  evidence 
regularly  taken  In  the  cause  In  bis  behalf, 
and  on  which  be  intends  to  rely  upon  the 
final  hearing,  the  injimction  will  not  be  dis- 
solved upon  bill  and  answer  alone,  but  will 
be  ordered  to  stand  over  to  the  hearing." 
High.  InJ.  I  1526;  Ommingham  .r.  Tucker, 

>  Opiniou  held  by  order  of  court. 


14  Fla.  25T.  FoQowlns  this  mle  tttkHj, 
-when  applied  to  the  case  at  bar,  the  Judge 
of  the  circuit  cbnrt  ma  clearly  right  In  dis- 
solving the  injunction,  as  tlie  depodtions 
read  on  behalf  of  the  idaintlffs  at  the  hear- 
ing did  not  show  probaUe  omse  from  which 
It  might  have  been  reasonably  inferred  tiut 
plaintiffs  would  be  able  to  make  out  their 
case  niKMi  final  hearing.  Nor  did  this  evi- 
dence support  plaintlffB*  r^ht  to  the  relief 
set  1^  In  the  bill.  On  the  contrary,  we 
think  that  the  vreight  of  this  evidence  Is 
against  the  allegations  of  the  bilL  At  all 
events.  It  fiiils  to  support  them,  and  plain- 
tiffs* counsel  admit  that,  with  28  witnesses 
examined,  the  charge  of  fraud  which  is  the 
gravamen  of  the  bill,  was  not  made  out 
Therefore,  If  the  motion  to  dissolve  the  in- 
junction rested  only  on  the  bill  and  the  an- 
swer denying  all  the  grounds  of  equity  set 
up  in  the  bill,  the  Injunction  should  have 
been  dissolved.  Hogan  v.  Duke,  20  Orat 
244;  Moore  v.  Steelman,  80  Va.  381;  Motley 
V.  Frank,  87  Va.  432,  13  S.  B.  26. 

We  are  therefore  of  opinion,  upon  a  re- 
view of  the  whole  case,  that  the  decree  com- 
plained of,  entered  by  the  Judge  of  the  cir- 
cuit court  of  Pulaski  county  August  18,  1894, 
is  clearly  right,  and  must  be  affirmed. 

BUCHANAN.  J.,  concurs  In  the  lemlt 


BENTON  V.  OOMMONWEAI/TH.! 

(Supreme  Court  of  Appeals  of  Yirginia,  March 
28,  1895.) 

Criminal  Law— New  Trial— Wkonofdl  Contiii- 
UANCB— FoRKEa  JKOFAHor— Watv^h  bt  Am.1- 

CATION  VOR  NsW  TaiAI/— HoUSBBRSAUXe — IiAK- 

CENT. 

1.  Where  the  supreme  court  grants  a  pris- 
oner a  new  triai  on  account  of  a  failure  to  give 
him  a  "upeedy  trial"  in  the  court  below,  doe 
to  the  wrongful  continuance  of  the  case  at  a 
certain  term,  he  is  not  entitled  to  a  discharge, 
but  only  to  the  new  tral  given  him. 

2.  The  first  count  of  the  indictment  charged 
housebreaking  with  intent  to  commit  larceny; 
the  second,  entering  a  house  without  breaking, 
with  the  same  Inteat  On  the  first  trial  de- 
fendant was  found  guilty  as  charged  in  the  in- 
dictment; on  a  second  trial  he  was  found  guilty 
of  ^and  larceny.  It  was  claimed  that  as  he 
was.  ou  the  second  trial,  found  guilty  of  grand 
larceny  alone,  he  was  acquitted  of  housebreak- 
ing, and,  the  verdict  on  the  first  trial  being 
general,  and  silent  as  to  the  larceny  charged, 
it  was  a  verdict  for  housebreaking  with  intent 
to  commit  larceny  only,  and  in  effect  an  acquit- 
tal of  the  charge  of  larceny.  Hdd,  that  a  plea 
io  accordance  with  the  above  claim  was  bad, 
as  by  applying  for  a  new  trial  he  waived  his 
former  jeoparc&r. 

3.  ThoaRh  houftebreaking  with  intent  to 
commit  larceny_  and  grand  larceny  may  be 
charged  In  one  indictment,  the  accused  may  be 
found  guilty  of  either  or  Iwth  offenses,  but 
only  one  penalty  can  be  imposed,  unless  there 
is  a  separate  connt  for  each. 

4.  Code  1687.  S  4040.  provides  that  "If  the 
verdict  he  set  aside  and  a  new  trial  granted  the 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  thu 
Lynchburg  bar. 
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aecQBed,  he  shall  not  be  tried  for  inj  higher 
offense  than  that  of  which  he  vat  convicted  on 
Uie  last  trial."  BOd,  that  on  the  new  trial 
the  acmsed  is  liable  to  be  conTicted  of  any  of- 
fense charged  tn  the  indictment  for  which  there 
Is  no  severer  pnnlsbment  than  the  offmse  of 
which  he  was  convicted. 

5.  It  Is  permissible  to  charge  in  different 
coante  of  the  same  indictm«it  an  enterinjr  of  a 
house  without  breaking  and  also  by  breaking. 

6.  A.  meathoase  Is  a  storehouse,  within 
Code  1887,  H  3706.  S706.  forbidding  the  enter- 
ing a  storehonse  with  intent  to  commit  lar- 
ceny. 

7.  Where  tlie  record  shows,  "On  motion  of 
the  defendant  mies  were  ordered  against"  cer- 
tain persona,  it  will  be  Inferred  that  the  prison* 
er  was  personally  present  in  court 

Error  to  circuit  iKmrt,  Fauquier  countj-. 

D.  W.  Bent(m  wu  convicted  of  entoing  a 
house  with  Intent  to  axnmlt  larceny,  and 
brings  error.  Affirmed. 

Qarrett  &  Garrett,  for  plaintiff  in  mor. 
R.  Taylor  Scot^  Atty.  Gen.,  for  the  Oommon- 
wealth. 


RIELT,  J.  The  plaintiff  In  error,  D.  W. 
Benton,  was  Jointly  Indicted  vtth  others,  in 
the  county  court  of  Loudoun  county,  at  Its 
Auffast  term,  1802,  under  section  8706  of  the 
Code,  for  housebreaking  in  the  nighttime 
with  intent  to  commit  larceny.  He  was  con- 
victed upon  the  Indictmrat,  and  upon  a  writ 
of  error  to  this  court  a  new  trial  was  award- 
ed him  on  the  ground  tiiat  Improper  testi- 
mony bad  been  admitted  against  him  by  the 
trial  court  Boiton  t.  Ckmt.  89  Va.  570.  18 
S.  B.  726.  He  was  again  convicted,  and  a 
new  trial  was  again  granted  him  by  this 
court,  because  the  case  bad  been  erroneously 
cuitlnued  at  one  term  for  the  ccmmonwealth 
against  his  protest  Id.,  18  B.  B.  282.  When 
the  case  went  back  the  second  time  tor  a  new 
trial  it  was  removed  t»  the  counly  court  of 
S^uquler  county.  In  which,  at  its  September 
term,  1894,  a  general  verdict  of  guilty  was 
found  against  him  upon  the  indictment,  and 
his  punishment  fixed  by  the  Jury  at  confine- 
ment in  the  penitentiary  for  three  years  and 
six  montha  Judgment  was  entered  upon  the 
verdict,  and  upon  a  writ  of  error  to  the  cir- 
cuit court  the  same  was  affirmed.  Upon  the 
calling  of  the  case  at  the  May  term,  1894, 
ot  the  said  court,  the  prisoner  moved  the 
court  to  dismlsB  the  prosecution  against  Mm, 
and  discharge  Um  from  custody,  upon  the 
ground  that  this  court  had  decided  that  by 
the  erroneous  continuance  by  the  cotmty 
court  of  his  case  for  the  commonwealth  at  Its 
Ip^broaiy  tenn,  1893,  he  had  been  denied  the 
"speedy  trial"  guarantied  to  him  by  the  con- 
stitution, and  for  that  reason  had  reversed 
the  Judgment  entered  against  him  at  the  fol- 
lowing March  term;  and  that,  therefore,  be 
could  not  be  further  prosecuted  for  the  of- 
fense charged  against  blm.  The  court  re- 
fused to  discharge  him,  and  hi  this  there  was 
no  errcH'.  In  reversing  the  Judgment  this 
court  ^mply  awarded  the  prisoner  a  new 
triaL   That  was  tbe  full  extent  of  the  deci- 


sion, as  the  records  <tf  flils  court  Aow.  The 
court  did  not  decide  that  for  such  errw  the 
prisoner  should  be  discharged  fnnn  proaecu- 
tlon,  and  could  not  have  intoided  that  such 
should  be  the  effect  of  such  reversaL  What 
Is  meant  by  the  "speedy  triaT*  guarantied  by 
the  constitution  of  Virginia,  and  what  is  the 
delay  In  the  trial  of  <me  charged  with  fd- 
ony  that  shall  forever  discharge  him  from 
prosecution,  has  been  cimstmed  and  Inter- 
preted by  the  legislature  In  the  enactment  of 
a  statute  that  "every  person  against  whom 
an  indictment  is  found  charging  a  feUmy, 
and  held  In  any  court  toe  trial,  shsll  be  for- 
ever discharged  from  prosecution  for  the  of- 
fense, if  tbae  be  three  regular  terms  of  the 
circuit  or  four  of  the  county,  corpoiatloo, 
or  hustings  court  in  which  tbe  case  is  poid- 
ing,  after  he  is  so  held  without  a  trial,**  un- 
less the  f&llure  to  try  was  due  to  certain 
causes  mentioned  la  the  statute.  Section 
4017,  Gode  Va.  Tbia,  w  a  similar  provision, 
has  long  been  a  part  of  the  statute  law  of  the 
state  a  Rev.  Code  1819,  c.  169, 1 28,  and  Code 
1849,  c.  208,  i  8^,  and  this  leglslaUve  Inter- 
pretation of  the  constitution  has  mwe  tiian 
Once  received  the  sanction  of  tills  court  Ad- 
code's  Case,  6  Grat  691;  Brown  t.  Epps  (de- 
cided at  the  January  ttnn  last)  21  S.  El  119; 
and  Nicholas  v.  Com.  (decided  at  the  present 
term)  Id.  304.  The  case  was  thai  continued 
on  the  motion  of  the  pristmer  fnnn  time  to 
time  until  the  Sq>tember  term  of  the  court 
At  tills  term  be  obtained  leave  of  the  court 
to  withdraw  his  plea  of  not  guilty,  and  in 
lieu  thereof  offered  two  pleas  In  bar  of  the 
iwoaecutiim  against  him,  though  styled  *^leas 
in  abatemttit**  Tbey  were  demurr«>d  to  by 
the  attorney  for  the  commonwealth.  The 
court  sustained  the  demurrw,  and  rejected 
Ibe  pleas.  Thcor  Involve  the  same  principle 
of  defense,  and  may  be  considered  together. 
The  first  plea  sets  forth  that  at  the  March 
term,  188S,  of  the  county  court  of  Loudoun 
county,  he  was  convicted  on  the  Indictment, 
and  the  following  verdict  rendered  by  the  ju- 
ry: "We,  the  Jury,  find  tbe  prisoner,  D.  W. 
Benton,  guilty  of  grand  larceny  as  charged  In 
the  within  Indictment,  fud  fix  bis  punish- 
ment at  two  years*  confinement  tn  the  penl- 
tentlaty,"— upon  which  verdict  Judgmwt  was 
entered  against  him.  but  that  It  was  after- 
wards reversed  1^  this  court,  and  a  new  trial 
granted  him.  The  second  pl«i  sets  forth  that 
he  was  convicted  at  the  November  term. 
1892,  of  the  said  court,  and  the  foHowin;; 
venUct  rendered  1^  the  Jury:  "We,  the  Jury, 
find  the  defendant  D.  W.  Benton,  gnli^  as 
charged  In  the  within  In^ctment,  and  fix 
his  punishment  at  two  years*  confinement  in 
the  penitentiary;"  that  Judgment  was  en- 
tered thereon  against  him,  and  that  such 
Judgment  was  aftonvards  reversed  by  this 
court,  and  a  new  trial  awarded  him.  It  was 
contended  and  ably  argued  by  tds  counsel 
that  the  prisoner  having  been  convicted  at 
the  March  term,  1893,  of  grand  larceny  only, 
and  the  verdict  being  ailent  as  to  tbe  charge 
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of  housebreaking  wtth  Intent  to  commit  lar- 
venj,  be  was  thereby,  in  effect,  acquitted  of 
the  offense  of  housebreaking  with  Intent  to 
commit  larceny;  and  tbat'the  Terdlct  at  the 
N'oTember  term,  1802,  being  general  and  sl- 
leut  as  to  the  larceny  charged.  It  was  a  ver- 
dict for  housebreaking  with  Intent  to  commit 
larceny  only,  and.  In  effect,  an  acquittal  of 
the  charge  of  larceny;  and,  conaeqoently, 
that  he  had  been  ac(iultted  of  both  the  fel- 
onies chained,  and  was  not  liaUe  to  be  again 
put  ni>on  trial  for  either  of  the  said  offenses, 
although  at  no  time  had  a  rerdict  of  **not 
guilty"  been  rendered  in  bis  favor,  but  be 
bad  been  convicted  at  separate  times,  and  by 
different  Juries,  of  each  of  the  said  offenses, 
fniese  pleas  present  the  important  Inquiry: 
TTpm  what  charge  or  for  what  ofEense  may 
an  accused  be  tried  who  has  been  couTlcted 
upon  a  single  count,  wherein  more  than  one 
offense  Is  distinctly  or  substantlaUy  cbarged, 
where  the  verdict  of  conviction  has  been  set 
asld^  and  a  new  triti  granted  him?  The  in- 
dictment In  the  case  at  bar  contained  (mly 
two  counts.  The  first  was  for  breaking  and 
entering  In  the  nighttime  the  meathouse  of 
Mary  Neville,  with  intent  to  steal  the  goods 
and  chattels  of  Robert  Neville;  and  the  sec- 
ond for  entering  the  said  house  In  the  night- 
time without  breaking  witii  the  intent  afore- 
said. Each  count  also  charged  the  actual 
larceny  of  a  quantity  of  meat  ot  Robert  Ne- 
Tllle,  in  the  said  house,  ot  the  value  of  SfiO. 
There  was  no  separate  count  for  the  larceny. 
Housebreaking  with  the  Intoit  to  commit  lar* 
ceay  and  grand  larceny  are  distinct  offenses 
xmOer  the  law,  and  to  each  Is  affixed  its  own 
penalty,  but  they  may  be,  and  often  are,  one 
continued  act.  and  may  be  charged  In  the 
same  count  ot  an  indictment  Upon  such 
count  the  accused  may  be  found  guilty  of  et- 
tber  or  both  offenses,  but  than  can  be  only 
one  penalty  honpoeed.  Com.  v.  Hope,  22  Pick. 
1;  JosslTn  V.  Ciom.,  6  Mete.  (Mass.)  23S;  and 
2  Blsh.  Cr.  Proa  I  144.  If  it  ta  desired  to 
punish  fbr  both  offenses  in  a  caae  of  this 
Und,  there  must  be  inserted  In  the  indict- 
ment a  separate  count  for  the  larceny,  as  was 
done  in  Speer's  Case,  17  Grat  570.  An  ac- 
quittal, where  there  Is  but  one  count.  Is  a 
bar  to  prosecution  for  all  offenses  therein 
chaiged.  If  there  is  a  conviction  generally, 
and  it  Is  submitted  to,  this  la  also  a  bar  to 
all  such  offenses.  If  there  Is  a  conviction  for 
larceny  only,  and  It  Is  submitted  tc^  this  too 
is  a  bar  to  further  prosecution  for  all  offenses 
char^.  It  is  when  the  conviction  Is  not 
submitted  to,  but  a  new  trial  Is  granted,  that 
the  difficulty  arises.  When  an  accused  la 
convicted  of  an  offense,  and  applies  for  and 
obtains  a  new  trial,  he  thereby  waives  bis 
former  Jeopardy,  and  subjects  himself  to  fnr< 
ther  trial.  As  a  general  principle,  this  can- 
not be  questioned.  But  to  what  extent  does 
bis  waiver  go?  Where  two  distinct  felonies 
are  charged  In  the  same  count  of  an  indict- 
ment, as  here.  Is  it  limited  to  such  one  of  the 
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offenses  charged  as  to  which  he  was  convict- 
ed, or  does  It  extend  to  the  whole  Indictment, 
and  to  both  the  felonies  charged?  Prior  to 
the  decision  of  Stuart's  Case.  28  Grat  IKX), 
the  question  here  Involved  had  not  been 
the  subject  of  legislation  in  Virginia,  but  the 
general  assembly,  in  tbe  revision  of  the  crim- 
inal laws,  soon  thereafter,  with  tbe  manifest 
purpose  of  changing  the  rule  laid  down  In 
that  case,  added  to  section  36  of  chapter  208 
of  the  Code  of  1849.  the  following:  ''But  if 
the  verdict  be  set  aside  on  the  motion  of  the 
accused,  and  a  new  trial  awarded,  on  such 
new  trial  tbe  accused  shall  be  tried  and  such 
verdict  may  be  found  and  sentence  pro- 
nounced sa  if  a  former  verdict  had  not  been 
found.'*  Acts  1877-78,  p.  279,  c.  811.  While 
that  act  was  in  force,  Winiam  Briggs  was 
indicted  in  the  county  court  of  Culpeper 
county  for  murder,  and  convicted  of  murder 
of  the  seomd  degree^  TTpon  a  writ  of  error 
to  the  circuit  court  of  that  county  the  ver- 
dict was  set  aside,  and  a  new  trial  awarded. 
When  the  case  came  <m  to  be  tried  anew, 
he  otteseA  a  plea,  in  substance,  that  by  Oe 
verdict  on  the  former  trial  he  had  been  ac- 
quitted or  murder  of  fiw  first  degree,  and 
could  not  be  again  tried  tmr  that  offense. 
Tbe  court  rejected  the  idea,  and  on  tbe  trial 
he  moved  the  court  to  Instruct  the  Jury  to 
tiie  same  effect  which  tbe  court  refused  to 
dOk  The  case  came  before  this  court  up- 
on a  writ  of  error  which  brought  in  review 
the  statute  afbreaaid,  and  it  was  sustained 
as  constitutional.  Briggs  v.  Com.,  82  Va. 
664. 

In  tbe  general  revision  of  the  dvll  and 
criminal  laws  made  by  the  Code  of  1887  the 
rule  prescribed  by  the  act  of  1877-78  was 
modified,  and  this  provision:  "If  the  ver- 
dict be  set  aside,  and  a  new  trial  granted 
the  accused,  he  shall  not  be  tried  for  any 
higher  offense  than  that  of  which  he  was 
convicted  on  the  last  trial."— was  oiactad  In 
Its  stead.  Code  1887,  |  4040.  This  statute 
has  now  to  be  construed  in  respect  to  tbe 
case  at  bar.  Any  question  as  to  Its  validity 
is  settled  by  the  authority  of  Briggs  v.  Com., 
cited  above.  What  is  meant  by  "higho'  of- 
fense" than  that  of  which  he  was  convicted 
at  the  last  trial?  What  Is  to  be  the  line  of 
demarcation  between  offenses  so  as  to  de- 
termine the  offense  or  offenses  of  which  the 
accused  may  be  tried  where  a  new  trial  Is 
awarded?  All  (Senses,  are  divided  1^  law 
into  two  classes, — felonies  and  misdemean- 
ors. Between  them  there  Is  no  trouble  In 
applying  tbe  statute.  It  Is  between  the  va- 
rious feloniee  themselves  as  a  class  that 
the  difficulty  arises  in  applying  the  rule  of 
the  statute.  It  Is  not  easy,  In  construing 
the  statute,  to  lay  down  an  Inflexible  rule 
that  will  apply  to  all  coses.  As  a  general 
rule,  however.  It  Is  to  be  determined  by  the 
maximum  of  the  penalty  affixed  to  the  of- 
fense. Into  some  offoise  some  other  ele- 
ment besides  the  measure  of  penalty  may 
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perbajw  enter,  and  affect  the  distinction. 
If  so,  such  case  will  be  dealt  with  when 
It  arises.  The  obvious  Intent  of  the  statute 
Is  that  the  accused  person  should  not  on  a 
new  trial  be  subject  to  the  risk  of  greater 
punishment  than  that  with  which  the  of- 
fense of  which  he  was  convicted  on  his  last 
trial  was  punishable,  but  that  he  should  re- 
main liable  to  be  convicted  of  any  offense 
charged  In  the  Indictment  for  which  there 
was  no  severer  iwnalty  than  for  the  offense 
ot  which  he  was  convicted.  As  a  general 
ml^  then,  the  maximum  of  punishment 
must  determine  whether  offenses,  when  com- 
pared with  each  other,  are  of  higher,  lower, 
or  of  equal  degree.  The  legislature.  In  pass- 
ing the  statute,  had  In  mind,  no  doubt,  such 
offenses  as  murder,  malldous  shooting,  etc., 
with  Intent  to  maim,  etc.,  robbery,  larc«i7> 
and  the  like,  In  which  the  grades  of  the 
offense  are  very  distinct  Thus,  on  an  in- 
dictment for  murder,  the  accused  may  be 
convicted  of  murder  of  the  first  degree,  mur- 
der of  the  second  degree,  voluntary  man- 
slaughter, or  involuntary  manslaughter. 
And  the  legislature  intended  by  the  statute 
that  a  person  indicted  for  murder  and  con- 
victed of  murder  of  the  second  degree  should 
not,  if  granted  a  new  trial,  be  again  liable 
to  conviction  for  murder  of  the  first  degree, 
for  which  death  is  the  penalty*  while  th^ 
maximum  punishment  for  murder  of  the 
second  degree  is  confinement  In  the  peniten- 
tiary tor  18  years;  or,  if  convicted  of  volun- 
tary manslaughter,  for  Which  the  maximum 
punishment  Is  conflnement  for  5  years  in  the 
penitentiary,  should  not  again  be  put  upon 
trial  for  either  murder  of  the  first  or  second 
degree;  and  that  a  person  prosecuted  for  ma- 
licious Shooting  with  Intent  to  malm,  etc. 
(nnder  section  3671  of  the  Code),  for  which 
the  highest  punishment  Is  confinement  for 
10  years  in  the  penitentiary,  and  convicted 
of  unlawful  sbootlDg  with  such  Intent,  for 
which  the  highest  punishment  Is  conflne- 
ment for  6  years  In  thf>  pmltentiary,  should 
not  on  a  new  trial  be  again  tried  for  the 
higher  offense  of  mall<Hou8  shooting  with 
the  intent  aforesaid,  because  that  Is  higher, 
as  measured  by  the  severity  of  the  penalty, 
than  the  off^se  of  unlawful  shooting  with 
such  Intent;  and  that  one  Indicted  for  grand 
larceny  and  convicted  of  petit  larceny,  If 
awarded  a  new  trial,  should  not  be  tried 
i^ln  for  grand  larceny,  for  which  the  maxi- 
mum pwalty  is  10  years'  confinement  in  the 
penitentiary,  while  petit  larceny  Is  only  a 
misdemeanor,  and  punishable  by  confine- 
ment In  Jail,  or  by  a  fine,  or  by  both.  Other 
illustrations  of  criminal  offenses  readily  sug- 
gest themselves.  Applying  this  rule  to  the 
case  at  bar.  It  will  be  seen  that  the  offense 
of  housebreaking  in  the  nighttime,  wltb  In- 
tent to  commit  larceny,  and  grand  larceny, 
are  of  equal  degree.  Both  are  felonies,  and 
each  Is  punishable  with  confinement  for  10 
reara  tn  the  penltuttlary.  That  is  the  maxi- 


mum punishment  prescribed  for  each  of  said 
offenses.  The  plaintiff  In  error  was  convict- 
ed on  one  trial  for  the  offense  of  hous^reak- 
Ing  with  intmt  to  commit  larceny,  and  on 
the  other  for  grand  larceny;  but,  both  being 
of  equal  d^ree,  upon  applying  for  and  ob- 
taining a  new  trial  on  each  occasion,  he 
waived  his  Jeopardy  as  to  both,  both  being 
charged  In  the  same  count,  and  he  was  right- 
ly put  upon  trial  ujran  the  whole  IncUctm^L 
The  trial  court  therefore  committed  no  emw 
In  sustaining  the  demurrer  to  the  pleas  and 
rejecting  them. 

HIa  pleas  being  rejected  by  the  court,  he 
thereupon  demurred  to  the  indictment.  The 
first  ground  of  demurrer  was  baaed  on  the 
objection  that  Its  two  counts  were  repugnant 
to  each  other,  because  the  first  count  char- 
ged the  accused  with  breaking  and  entering 
the  meathouse  of  Maiy  Neville,  and  the 
second  count  charged  him  with  entering 
It  without  breaking.  The  two  counts  are  hi 
the  usual  and  approved  form  for  the  of- 
fense charged,  and  the  same  which  It  Is  the 
constant  practice  to  Join  In  one  indlctmoit. 
It  Is  entirely  permissible  to  describe  the  of- 
fense committed  In  various  ways  In  sepa- 
rate counts  of  the  same  Indlctm^t,  so  as  to 
meet  the  evidence  as  it  may  be  adduced,  on 
the  trlaL  1  Bisb.  Cr.  Proc.  H  446.  449; 
Dowdy  V.  Com.,  9  Orat.  727;  and  Smith  v. 
Com.,  21  Orat  809.  The  other  ground  of  de- 
murrer was  that  the  indictment  did  not 
charge  the  breaking  and  Altering,  or  the 
entering  without  breaking,  with  Intoit  to 
commit  larceny,  any  house  specified  in  the 
statute  since  its  amoadment  The  statute 
before  It  was  amended,  after  specifying  oer- 
taln  houses,  as  "shop,  <^ce,  atMehonae^ 
warehouse,  and  banking  house,"  used  the 
words  "or  other  house"  (sections  3705  and 
3706  of  the  Code),  but  In  the  amendment 
(Acts  1803-94,  p.  229)  the  words  "or  other 
house"  were  omitted.  It  was,  therefore, 
claimed  that  "meathouse"  la  not  embraced 
within  the  description  of  any  of  the  houses 
specified,  and  that  the  breaking  or  entering 
such  house  with  the  Intent  to  commit  lar- 
ceny Is  not  now  a  criminal  offrase.  The 
word  "storehouse"  remains  in  the  statute  as 
amended,  and  is  defined  to  be  "a  building  tor 
keeping  goods  of  any  kind,  especially  pro- 
vlsiouB."  A  meathouse,  as  popularly  under- 
stood, Is  a  building  in  which  meat  Is  stored 
and  k^t  It  Is  by  Its  very  definltl<Hi  a 
Btorehonse,  and  synonymous  with  it  And 
while  It  Is  better,  as  has  frequently  been 
s^d  by  this  court  to  describe  an  offense  In 
the  very  words  of  the  statute,  yet  It  will  be 
suflScient  to  do  so  In  any  other  words  that 
are  synonymous,  and  which  ^inly  bring 
the  case  within  the  statute^  en^t  where 
certain  technical  words  are  necessary  tb  be 
used  In  an  Indictment  in  charging  particu- 
lar offenses.  Howel's  Case,  5  Orat  664; 
Young's  Case,  15  Orat  664;  Taylor's  Case, 
30  Orat  82S;  and  DnU's  Case^  SS  Oust  86S. 
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The  demurrer  to  the  Indlctmoit  was  ttiere- 
fore  properly  overruled. 

The  prisoner  was  then  rearralgned,  plead- 
ed not  gnllty,  and  was  put  upon  his  trial. 
Exception  was  taken  by  him  to  the  charge 
giren  by  the  court  to  the  jury,  and  it  is 
the  subject  of  the  fifth  bill  of  exceptlMis. 
The  basis  of  this  exception  Is  the  same  as 
that  on  which  the  two  pleas  disposed  of 
above  were  founded,  and  It  Is  also  that  of 
the  several  bills  of  exception  taken  to  the 
admission  of  certain  evld^ce  on  the  trial. 
This  ground  of  defense  having  been  disposed 
of  adversely  to  the  prls<»ier  in  the  consid- 
eration of  the  pleas,  these  exceptions  fall 
with  It,  and  need  not  be  further  noticed. 

The  last  assignment  of  error  to  be  noticed 
is  the  claim  that  the  record  does  not  show 
that  the  prisoner  was  personally  present  in 
court  when  his  case  was  continued  on  the 
24th  day  of  September,  1894,  to  a  later  day 
of  that  term  of  the  court.  The  statement  of 
the  record  which  is  relied  on  for  this  claim 
of  error  Is  as  follows:  "Case  called  and 
continued  for  defendant,  by  counsel,  until 
Monday  next,  1st  Octo.,  1894."  But  this  Is 
not  all  that  the  record  discloses.  On  the  same 
day,  and  Immediately  following  the  above,  is 
the  statement  that  "on  motion  of  the  de- 
fendant rales  are  awarded  him  against" 
certain  named  persons  {who  were  no  doubt 
his  witnesses)  to  show  cause  why  they 
should  not  be  fined  for  their  failure  to  ap- 
pear that  day  before  the  court  in  obedience 
to  summons  previously  executed  on  them. 
The  order  of  the  court  is  apparently  all  one, 
and  made  at  the  same  time,  and  the  neces- 
sary inference  from  It  is  that  the  prisoner 
was  personally  present  in  court  when  the 
motion  was  made  by  bis  counsel,  and  the 
case  continued.  As  was  said  by  the  court 
In  Lawrence's  Case,  30  Grat.  851:  "He  had 
a  right,  of  course,  to  appear  by  attorney, 
and  the  fact  that  he  so  appeared  does  not 
show  that  he  was  not  then  personally  pres- 
ent in  court;  and  if  it  otherwise  appears 
from  the  record  that  he  was  then  personally 
present,  it  will  be  sufficient."  The  whole 
record  may  be  looked  to,  and.  If  anything 
appears  In  it  from  which  his  presence  must 
be  necessarily  Inferred,  it  Is  all  that  the 
law  requires.  Lawrence's  Case,  supra ; 
iSperry's  Case,  9  Leigh,  623;  Cluverius'  Case, 
SI  Va.  787;  1  Blsh.  Cr.  Proc.  §  1353.  So,  if 
it  were  conceded — which  we  do  not  do — that  it 
Is  necessary  that  one  Indicted  for  a  felony 
should  be  personally  present  in  court  when 
a  motion  is  made  by  his  counsel  for  a  con- 
tinuance of  the  case,  and  that  the  record 
should  show  this,  the  record  here.  If  it  does 
not  expressly  affirm  the  fact  of  the  personal 
presence  In  court  of  the  accused  when  his 
case  was  continued,  clearly  negatives  the 
claim  that  he  was  not  present;  and  this  as- 
signment of  error  is  not  sustained. 

We  find  no  error  In  the  judgment  of  the 
circuit  court  of  Fauquier  county,  and  it  must 
be  affirmed. 


MILLER  V.  C0MM0NWBALTH.1 
(Supreme  Court  of  Appeals  of  Virginia.  April 

4,  1895.) 

AsBAULT  WITH  Intent  to  Kill  —  Evidence— In* 

DICTMEST — InDOHSEUBNT  BT  GraND  JuBT. 

1.  An  indictment  for  malicious  assault  with 
intent  to  kill  does  sot  involve  a  charge  of  more 
than  one  efEenae,  Ijecause  it  alleges  a  felonious 
assault  by  defendant,  this  being  an  ingredient 
to  the  other  crime  charged. 

2.  The  court  may  read  to  the  Jury  the  law 
fixing  the  punishment  provided  for  the  crime. 

3.  While  M.  and  B.  were  fighting,  and  while 
B.  was  on  top  of  M.,  the  latter's  son  struck  B. 
with  an  iron  weight,  and  ran,  and  while  ranoing 
he  was  shot  by  defendant,  who  remarked,  that 

he  shot  at  the  son  of  a  b  h  to  kill  him. 

•Htid,  that  a  verdict  of  guilty  of  assault  with  in- 
tent to  kill  was  justified. 

4.  The  fact  that  the  ree<»rd  inadvertently 
names  a  jnror  twice  does  not  show  that  de- 
fendant was  tried  by  a  jury  of  13  men. 

Error  to  clrcolt  coun^  Gloucester  county. 

Ge<H*ge  Miller  brings  error  to  a  Judgment 
entered  on  a  verdict  finding  htm  guilty  of 
assault  with  Intent  to  kill. 

J.  N.  Stubbs,  for  plaintiff  in  error.  R.  Tay- 
lor Scott,  Atty.  G«n.,  for  the  Common- 
wealth. 

HARKISON.  J.  George  MlUer  ma  In- 
dicted April  4,  1894,  in  the  county  court  of 
Gloucester,  charged  with  malicious  assault 
with  Intent  to  kill  Thomas  Sperry.  On  the 
2d  day  ct  July,  1894,  the  accused  was  ar- 
raigned for  trial,  convicted,  and  a  verdict 
rendered  against  blm  fixing  his  punishment 
at  two  years  in  the  penitentiary.  The  pris- 
oner then  moved  the  court  tor  a  new  trial. 
This  motion  was  continued  until  the  next 
day,  July  3,  1804,  when  the  motion  was  thrai 
overruled,  and  the  prisoner  sentenced  in  ac- 
cordance with  the  finding  of  the  jury.  The 
prisoner  obtained  a  writ  of  error  to  the  cir- 
cuit court  of  Gloucester,  which  court  af- 
firmed the  Judgment  of  the  county  court, 
and  thereupon  a  writ  of  error  was  obtained 
to  ttiis  court 

There  are  nnmerons  grounds  of  error  as- 
signed ]n  the  petition,  which  wlU  now  be 
considered. 

First  It  Is  alleged  that  there  are  Irregu- 
larities and  imperfections  in  Issuing  the  ve- 
nire facias  furnishing  the  list  of  Jurors  and 
summoning  the  Jury,  and  that  the  court  erred 
in  not  snstalning  the  prisoner's  motion  to 
quash  the  venire  Cadas  and  the  sheriff's  re- 
turn thereon. 

We  have  examined  the  record  carefully,  so 
Ua  as  it  relates  to  the  snbject  of  this  asslgn- 
meut  of  error,  and  we  find  that  the  law  has 
bem  in  all  respects  fully  complied  with  in 
summoning  the  Jury  in  this  case,  mils  sub- 
ject has  been  so  recently  and  fully  discussed 
by  this  court  that  we  deem  it  unnecessary  to 
say  more.  See  Nicholas  v.  Com.  (decided  by 
this  court  at  the  present  term)  21  S.  B.  864. 

The  second  assignment  of  emnr  is  that  the 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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court  did  not  sustain  the  prisoner's  motion 
to  quash  the  Indictment  on  the  ground  that 
on  Its  face  said  indictment  had  onl7  one 
count,  and  that  there  were  two  distinct  oC- 
fMises  charged  in  said  count,  namely,  a  fe- 
lonious assault  and  an  attempt  to  kill  and 
murder.  The  third  assignment  of  error  la 
that  the  coart  overruled  the  prisoner's  de- 
murrer to  the  Indictment  for  the  same  reason 
assigned  In  the  second  assignment  of  error. 

Ab  these  two  assignments  of  error  relate 
to  the  same  subject,  they  can  be  disposed  of 
together.  Counsel  ia  mistaken  In  assuming 
that  the  count  In  the  iudictm^t  charges  a 
felonloDS  assault  separate  and  apart  from 
the  snbstantiTe  ofFense  of  malidons  shooting 
with  Intent  to  kill  and  murder.  The  charge 
of  felonloaa  assault  to  an  ingredtwt  of  the 
felony  which  the  accnsed  was  Indicted  tor 
attempting  to  commit  While  It  Is  tme  that 
the  Indictment  charges  a  felonlons  assault, 
It  is  the  assattlt  which  to  embraced  In  the 
anbstanUve  oflf^ue  charged,  so  that  there  la 
In  reality  but  one  ofFmse  charged.  The  In- 
dictment Is  substantially  correct,  and  the  de- 
murrer  was  properly  oremiled.  Hardy  r. 
Com.,  17  Grat  682. 

The  fourth  assignment  of  error  to  that  the 
court  erred  in  permitting  the  clerk  to  charge 
the  Jury  reading  the  amended  section 
3888,  Code  Ta.,  as  amended  In  Acts  Aasem. 
189»-«4. 

The  act  referred  to  contains  the  law  which 
ftns  the  punishment  visited  nimn  the  prto- 
onw  tor  the  offense  charged,  and  It  was  pn^ 
eriy  read  to  the  jury. 

The  fifth  assignment  of  error  Is  that  the 
court  erred  In  not  granting  a  new  trial  on 
the  prisoner's  motion  upon  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
eridfflice. 

The  foUowli^  are  the  C&cts  proved  on  the 
trial,  and  certlfled  In  the  record  before  thto 
court:  "At  N.  R.  Gray's  store.  In  Gloucester 
county,  Va.,  on  the  - — -  day  of  February, 
18M,  were  Jacob  Miller,  Alexander  Berry, 
N.  B.  G«y.  and  Smlther.  Jacob  Mllto  and 
Alexander  Berry  got  Into  a  quairel,  and 
Jacob  Miller  struck  Alexander  Berry,  and 
then  N.  B.  Gray,  the  owner  of  the  store,  tcAA 
Jacob  Miller  and  Aleiander  Berry  to  go  out 
doors  and  fight  it  out,  and  no  one  should  in- 
terfere. They  went  out,  and  commenced 
the  fight,  and  Jacob  Millar  was  on  Alexander 
Berry.  Tom  Berry,  the  son  of  Alexander 
Berry,  stnu^  Jacob  Miller  with  an  iron 
wei^t  on  the  back  of  his  head,  and  split  It 
<tpen,  and  Just  at  that  time  N.  R.  Gray  and 
George  Miller  came  out  of  the  store,  and 
Tom  Berry  was  seen  running  down  the  road, 
and  George  Miller  [the  accused]  fired  a  pla- 
tol  at  Tom  Berry  at  a  distance  of  twenty  or 
twenty-five  yards.  After  George  Miller  fired, 
he  told  Mr.  Gray  he  shot  at  the  son  of  a 
b  h  to  kill  him."  rniese  are  the  facts  cer- 
tified In  the  record,  and  they  fully  Justify  the 
verdict  of  the  Jury,  and  the  court  properly 
ovcirnled  the  motion  for  a  new  trial. 


The  sixth  assignment  of  error  Is  that  the 
prisoner  was  tried  by  a  Jury  of  13  Ins^d  of 
a  Jury  of  12.  and  that,  therefore,  the  pro- 
ceeding was  Illegal.  The  foundation  for 
tlito  statement  Is  found  in  the  printed  record 
of  the  trial,  which  says  that  after  **the  pris- 
oner was  arraigned  and  plead  not  guUty,  as 
charged  In  the  Indictment,  and  a  panel  of 
twen^  Jurors,  summoned  by  the  aberlS  of 
this  county,  in  accordance  with  the  venire 
facias  thto  day  Issued  by  the  derk,  and  from 
a  list  famished  by  the  court,  were  examined 
by  the  court,  and  sixteen  were  found  free 
from  all  legal  exceptions,  and  qualified  to 
serve  as  Jurors  according  to  law.  thereupon 
the  prisoner,  by  his  attorney,  struts  fmn  the 
panel  four  of  the  said  Jurors,  leaving  the  fol- 
lowing twelve  Jurors  against  whom  there  was 
no  objection,  namely,  Willie  Moore,  W.  D. 
Davis,  Willie  Pointer.  Thos.  B.  lombuth,  A. 
N.  Rowe,  J.  W.  Blake,  Jas.  T.  Hall.  WllHe 
Pointer,  Ransone  White,  S.  B.  Taylw.  M. 
a  Richardson,  a  A.  Williams,  and  Gea  W. 
Deal,  who  were  sworn,"  etc  It  will  be  ob- 
served that  In  makipg  out  this  record  the 
name  of  Willie  Potntor  Is  printed  twice,  thus 
making  it  appear  that  there  are  13  jurors,  but 
the  record  shows  that  in  the  Ust  of  Juron 
fumtohed  t^the  Judge  of  the  court  20  names 
.  appear,  and  the  name  of  WlUle  Pointer  ap- 
pears In  that  Itot  bat  once.  It  also  appears 
from  the  list  of  Jurors  returned  by  the  sheriff 
that  there  were  the  same  20,  and  the  lume  at 
WUlle  Points  occurs  but  once.  There  being, 
then,  but  one  WUUe  Pointer  on  the  Jury  sum- 
moned. It  is  Impossible  that  there  could  have 
beea  more  than  one  aa  the  Ust  that  tried  the 
prisoner,  and  the  record  ^wa  that  16  of 
these  Jurors  were  found  free  from  all  exc^ 
tlon,  and  qualified  to  certi^;  and  that  the 
prisoner,  by  hto  attorney,  struck  from  thto 
panel  4,  leaving,  as  lite  reou^  says,  12  Jur 
roTs,  agiOnst  whom  there  was  no  objection. 
It  to  p^ecOy  manifest  from  the  whole  rec- 
ord that  there  were  but  12  Jurors  who  tried 
the  prisoner,  and  that  the  name  of  Willie 
Pointer,  ime  of  said  Jurors,  was  Inadvertoit- 
ly  repeated  in  making  up  the  record,  and 
therefore  thto  assignment  of  error  to  wlthtmt 
merit. 

The  seventh  assignment  of  error  to  that  '^t 
must  appear  affirmatively  In  the  record  that 
the  prls(»ier  was  present  In  court;  that  is, 
the  prisoner  was  set  to  the  bar  of  the  court, 
eta  On  an  examination  of  the  record  it  no- 
where appears  where  the  prisoner  was  pres- 
ent in  court" 

This  assignment  of  error  is  not  sustained 
by  tlie  record.  When  the  prisoner  was  ar- 
raigned and  tried,  the  record  of  that  day's 
proceeding  says:  'This  day  came  the  com- 
monwealth by  her  attorney,  as  well  tlie  pris- 
oner, with  J.  N.  Stubbs.  Esq.,  as  his  attorney, 
whereupon  the  prisoner,  by  his  attorney, 
moved  the  court  to  quash  the  venire  facias." 
The  trial  proceeded  without  Interruption  on 
that  day  to  a  conviction  of  the  prtooner.  The 
court  then  adjourned  until  the  next  day,  July 
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3, 18&4,  to  consider  the  prisoner's  motion  for 
a  new  trial,  and  on  the  day  last  named  the 
record  ot  that  day's  proceedings  shows  the 
fcdlowlng:  "This  day  came  the  common- 
wealth, by  her  attorney,  as  well  the  priaoner 
by  his  attorney,  for  the  purjKwe  of  hearing 
the  motion  made  on  yesterday  to  get  aside 
the  Terdlct  ol  the  Jury,  and  Rrant  the  pris- 
oner a  new  trial,  and,  being  fuUy  argued, 
doth  orerrule  the  said  motion,  and  refuses 
to  set  aside  the  verdict,  and  the  prisoner  is 
remanded  to  Jail;  to  which  ruling  of  the 
court  the  prisoner,  by  his  counsel,  excepted." 

These  are  the  only  days  covered  by  the 
prisoner's  trial.  It  appears  affirmatively 
that  be  was  In  coort  at  his  trial  and  convic- 
tion on  the  first  day.  It  also  appears  that 
be  was  present  the  next  day  to  hear  the 
court's  decision  on  his  motion  for  a  new  tri- 
al, because  the  record  quoted  says  "the  pris- 
oner is  remanded  to  Jail,"  and  he  could  not 
be  remanded  to  Jail  without  having  been  In 
court.  On  the  subject  of  the  necessity  for 
the  presence  of  the  prisoner  in  court,  see 
Beaton  v.  Com.  (decided  at  the  present  term 
of  this  court)  21  S.  E.  4SXi,  and  the  authorities 
there  cited. 

Though  not  assigned  as  error  In  the  peti- 
tion. It  Is  argued  by  counsel  for  the  prisoner 
In  his  brief  that  the  record  Is  d^ectlve,  be- 
cause It  does  not  rttow  that  the  Indictment 
was  ever  found  by  a  grand  Jury,  by  having 
indorsed  on  the  Indictment  the  words,  "A 
true  blU,"  signed  by  the  foreman,  which,  It 
la  insisted.  Is  absolutely  essential. 

Tbls  view  is  not  In  accordance  with  tiie 
Virginia  authorities,  which  hold  that  this  in- 
dorsement on  the  Indictment  of  "A  true  blU," 
signed  by  the  foreman,  Is  not  necessary.  See 
wood's  Case,  2  Ta.  Cas.  627;  Price  v.  Com., 
21  Orat  846;  White  t.  Ck>m..  29  Grat.  824. 

For  the  foregoing  reasons  we  are  of  the 
opinion  that  there  la  no  error  In  the  Judg- 
ment of  the  (drcolt  court,  and  the  aama  must 
be  affirmed. 

<»i  Ta.  tm 

GONBAD  T.  SMITH.« 
(Saprena  Oovrt  of  Appeals  ot  Virginia.  April 
4,  1885.) 

NBO0VIABI.S  Ixstrumkhts  — Rights  or  Boretirb. 

T.  and  K.  made  a  note  of  |2,400,  with  O. 
as  indoTser.  After  its  maturity,  it  was  token 
up  bj  two  notes  of  $1,200,  each  made  by  K.,  the 
first  of  which  was  indorsed  byG.  and  O.,  and  the 
othex  by  J.  When  these  notes  became  due, 
after  one  renewal,  K.  lodoced  C.  to  become  sole 
indorser  on  a  note  of  $l,'2l00,  with  which  was 
takien  np  the  note  Indorsed  by  O.  and  C,  on  K.'s 
assigning  to  as  security,  the  old  note  of  T. 
and  K.,  for  one-half  of  which  K.  had  a  claim 
asaiost  T.,  and  also  a  bond  beld  by  K.  against 
T.  When  the  note  on  whldi  J.  was  indorser 
became  due.  It  was  taken  up  by  a  note  of  K.'s, 
indorsed  by  G.  and  J.  Beia,  that  Ot.  had  no  in- 
terest in  the  collaterals  held  by  0. 

Appeal  from  corporation  court  of  Winches- 
ter. 


s  Reported  by  F.  S.  Elrkpatriek.  Esq.,  of  tiie 
Lorncbburg  ba& 
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Judicial  settlement  of  the  estate  of  Jame|i 
B.  Taylor,  deceased,  wherein  Holmes  Con- 
rad and  German  Smith  claimed  an  Interest  in 
the  fund  before  the  court  From  the  Judg- 
ment rendered.  Conrad  appeals.  Reversed. 

Jnob  J.  Williams,  for  appellant.  Barton  & 
Boyd,  for  ai^eUee. 

RIBLT,  J.  On  the  16tb  of  December,  1873, 
Jamea  B.  Taylor  and  W.  O.  Klger  made  their 
Joint  ntgotlalde  note  to  the  SbenandOBh  Val- 
ley National  Bank  of  Wlncbeater  for  $2,400. 
payable  120  days  after  date,  and  German 
Smith  Indorsed  It.  Whan  It  fell  doe,  on  the 
ISth  of  April.  18T4.  It  W8B  not  paid;  and, 
b^ng  protested  tm  noiQ^mttit.  the  liability 
of  Smith  for  ita  payment  was  th««tqr  fixed. 
In  the  meantime  Ti^Ior  had  died.  The  note 
rMualned  In  baidL.  unpaid,  until  tba  15th  of 
May,  1874,  When,  the  bank  demanding  Its 
payment.  Klger.  tat  the  purpose  ot  lalaing 
the  monflor  to  pay  it,  made  two  notes  of 
$1,200  eadi,  payable  120  days  after  date.  On 
one  of  the  notes,  Qerman  Smith  became  first 
Indoraer.  and  Holmea  Oonvad  second  In- 
dorser;  and  on  the  other  John  P.  Seerers 
was  the  only  indoraer.  Wboi  these  notes 
matared,  on  the  IBth  of  September,  1874, 
they  were  roiewed  by  the  maker  wlUi  the 
same  Indorsers;  bnt  whcsi  the  lattor  notes 
became  due,  on  the  IStli  ot  January,  iSlS, 
Klger  Induced  Gonrad  to  become  the  96i»  In- 
dorser  on  another  note  for  Vl,20(^  with  which 
was  taken  up  the  note  for  that  amount  on 
which  German  Smith  was  first  IndMer  and 
Oonrad  second  Indorser,  upon  the  agreement 
of  Klger  to  assign  to  Oonrad,  as  collateral  se- 
curity to  Ind^nlfy  him  against  losa  bf  rea- 
son of  such  Indorsnnent,  the  old  note  of  Tay- 
lor and  Klger  toe  $2,400,  which  had  been 
paid  by  Klger  on  the  16th  of  May,  1874. 
when  the  first  notes  for  $1,200  were  execut- 
ed, and  for  one-half  of  which  KlgM^  had  a 
claim  against  the  estate  at  his  Joint  maker, 
James  B.  Taylor,  and  upon  the  further  agree- 
ment to  assign  also  a  bond  for  $1,000,  subject 
to  several  large  credits  which  he  hM  against 
the  said  estate.  The  note  so  glren  by  Klger 
with  Conrad  as  sole  Indorser  was  subse* 
qoently  paid  by  the  latter.  Whoi  the  other 
note  for  $1,200,  which  was  Indorsed  by  See- 
vers,  fell  due,  <m  the  10th  of  January,  1875, 
It  was  taken  iq»  by  a  new  note  made  by 
Klger,  with  Omnaa  Smith  as  first  Indorser, 
and  Seevers  as  second  indorser.  This  note, 
when  It  matured,  was  paid  by  Smith.  It  la 
contended  by  the  counsel  for  German  Smith 
that  the  two  notes  for  $1,200  uch,  given  on 
the  15th  of  May,  1874.  were  merely  In  re- 
newal of  the  note  of  T&ylor  and  Klger  for 
$2,400,  and  tl^t  Smith  having  been  the  sole 
Indorser  thereon,  and  having  paid  one  of  the 
two  notes  for  $1,200;  be  was  subrogated  to 
the  right  of  the  bank  for  tlie  sum  be  had  so 
paid,  and  that  be,  and  not  Klger.  or  Conrad, 
as  assignee  of  Klger  was  entitled  to  collect 
the  one-half  ot  the  note  for  $2,400  from  the 
estate  ot  Jamea  B.  Taylor.   The  court  below, 
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X>j  Ka  decree,  entered  In  a  credltots'  suit 
brought  for  the  settlement  of  Taylor's  es- 
tate, held  that  Smith  and  Conrad  were  en- 
titled to  share  proportionately  the  said  claim; 
and  from  this  decree  Ckmrad  appealed. 

The  fiuits  and  drcnmBtances  disclosed  by 
the  record  do  not  sustain  the  contention  of 
tba  counsel  for  the  appellee.  The  two  notes 
for  91,200  executed  on  the  15th  of  May,  1874, 
were  made  by  Klger  alone,  to  raise  the  mon- 
ey to  pay  the  protested  note  of  Taylor  and 
himself.  They  were  not  given  at  or  as  of 
the  maturity  at  the  old  note.  They  had  not 
the  same  makers  as  it  The  Indotsers,  with 
the  exc^thm  ot  Q&m&n  Smith,  were  dlf- 
ferratt  persons  and  new  parties,  with  dltFer- 
ent  llablUtlea.  Conrad  had  no  knowledge  ot 
the  use  tiiat  was  to  be  made  of  the  looeeeds 
of  the  notM,  and  did  not  then  know  of  the 
eztstmce  of  the  note  for  92,400,  nor  for  ser- 
eral  years  afterwards.  The  two  notes  were 
discounted  by  the  bank,  and  th^  entire  pro- 
ceeds  passed,  not  to  the  bank,  to  be  applied 
by  It  to  the  payment  of  the  note  of  T^ltnr 
and  Klger.  tor  92,400,  but  to  the  credit  of  the 
private  and  peraonal  running  account  of 
Klger  vrlth  the  bonk,  subject  to  hte  check. 
He  drew  his  Individual  check  on  tlw  bank 
for  the  payment  of  the  Taylor  and  Klger 
note,  and  It  was  paid  out  ot  the  moneys  with 
the  ba&k  to  his  credit.  It  was  not  slm^ 
stamped  "Paid,"  but  was  lnd<H8ed,  and  the 
Indorsement  offldally  signed,  by  the  cashier 
of  the  bank,  ia  hla  own  bandwritfng:  "Paid 
by  Wm.  O.  Klger  May  Ifith.  1S74.  H.  M. 
Brent,  Cashier;"  and,  when  so  canceled,  was 
delivered  to  Klger.  These  facts  show  con- 
clusively that  the  execution  of  the  two  notes 
for  91.200  each  on  the  15th  of  May,  1874, 
was  a  separate  and  independent  transaction, 
and  that  they  had  no  connection  with  the 
note  of  Taylor  and  Klger  for  92,400.  When 
discounted  by  the  bank,  they  constituted  a 
new  loan  from  It  to  Klger,  and  were  not  In 
fcmn  or  subi^ance  a  renewal  of  the  old  note. 
The  latter  was  paid  by  Klger,  one  of  the 
Johit  makos;  the  llablUty  of  Smith,  the  In- 
dorser,  thereby  discharged;  and  the  note  ex- 
tingnldied,  except  as  evidence  of  a  claim  by 
Klger  to  be  reimbursed  by  Taylor's  estate 
for  bis  part  No  claim  against  Taylor's  es- 
tate through  m  by  means  ot  the  said  note,  or 
right  of  subrogation,  could  accrue  to  Smith. 
His  liability  as  indorser  was  absolntely  dts< 
(Oiarged,  and  Us  entire  connection  with  the 
note  severed,  when  Klgo-  paid  it  To  Klger 
atone  remained  any  right  on  the  said  note, 
and  it  was  to  him  only  evidence  of  bis  right 
to  recover  (me-half  of  it  ^m  Taylor's  estate. 
He  had  therefore  <dear]y  the  right  to  assign 
It  to  Conrad,  and  Conrad  the  right  to  collect 
It  without  In  tiie  least  Infringing  on  any 
right  of  SmlO,  fbr  he  had  no  ctoim  to  It,  ei- 
ther at  law  or  In  equity. 

Nor  has  he  just  cause  to  complain  of  the 
result  He  was  the  sole  Indorser  on  the 
note  of  Taylor  and  Klger  for  92,400,  both  of 
whom  were  Insolvent  whoi  It  matured.  By 


the  luyment  of  It  by  mger  from  the  pro- 
ceeds of  the  two  notes  for  91.200  each,  be 
was  discharged  from  that  entire  liability. 
Wboi  Conrad  became  acAe  Indorser  on  the 
note  for  91>200,  on  which  Smith  was  prior 
indorser  to  Conrad,  he  was  released  from  lia- 
bility on  that  note  also.  It  was  a  new  and 
self-imposed  liability  when  be  became  first 
Indorser  on  the  other  note  tot  91^00,  ou 
which  Seevers  had  been  the  only  Indorsff, 
and  he  cannot  comphUn,  at  least  of  Conrad, 
that  he  had  to  pay  It 

The  cozporatlott  court  of  the  (dty  of  Win- 
chester erred  In  apportioning  betwem  Smith 
and  Conrad  tiie  claim  of  Klger  against  the 
estate  of  Taylor  for  one-half  of  the  note  for 
92,400  which  Taylor  and  Klger  Jointly  owed, 
and  wbl(ih  Klger  wholly  paid;  and  Its  decree, 
which  Is  appealed  from,  must  be  reversed. 


ai«     c.  mxt 

STATE  T.  CROWELL. 
(Supreme  Conrt  of  North  Carolina.    April  16, 
1895.) 

SbDDCTIOK— LlMlTATIOK— lN8TKDC?PI0Ha— SK5- 
TUNCB. 

1.  Code,  S  1177,  which  exempts  certain 
crimes,  inelnding  "deceit,"  from  the  two-yean 
Btatnte  of  limitatioDB,  applies  to  sednetton  un- 
der promise  of  marriage. 

2.  One  "who  has  never  had  illicit  inter- 
course, and  who  is  chaste  and  pure,"  is  a  snffi- 
cient  definition  of  a  virtuous  wonrna,  and  the 
refusal  to  add  thereto  "that  she  must  have  a 
mind  free  from  lustful  and  lascivious  dearei" 
was  proper. 

3.  Acts  18S5,  c.  248,  providing  that  one 
convicted  of  seduction  under  promise  of  mar- 
riage "shall  be  fined  or  imprisoned,"  at  the  dis- 
cretion of  the  court,  does  not  authorize  the  im- 
position of  both  fine  and  imprisonment. 

4.  The  fact  that  a  sentence  both  of  fine 
and  imi»isonment  was  Imposed,  when  only  one 
was  authorised,  does  not  entitle  defendant  to  a 
new  trial,  bat  the  case  will  be  remanded  for 
proper  sentence. 

Appeal  from  superior  court  Catawba  coan- 
ty;  Timberlake,  Judge. 

L.  A.  Crowell  was  convicted  of  seduction 
under  promise  of  marriage,  and  appeals. 
Affirmed. 

Jones  &  TlUett  and  D.  W.  Robinson,  for 
appellant  The  Attorney  General,  for  the 
State. 

CLARK.  J.  The  Code  (section  1177)  ex- 
cepts from  the  two-years  statute  of  limita- 
tion perjury,  forgery,  mallclona  misdemeao- 
ors,  and  deceit  There  has  never  been  such 
an  Indictable  ofTense  as  "deceit"  bnt  the 
meaning  of  this  section  has  always  been 
that  misdemeanors  the  gist  of  which  wan 
malice  or  deceit  are  within  the  eTeeption. 
In  State  v.  Cbristlanbury.  44  N.  C.  46^  it  wsa 
held  that,  there  being  no  such  offense  as 
deceit  It  would  apply  to  "cheating  by  false 
token,"  of  which  deceit  was  the  girt,  but 
would  not  Include  "conspiracy  to  cheat" 
gist  of  which  offense  is  the  conspiracy,  and 
the  cheating  but  an  aggravBtton."  That 
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declalon  did  not  <mtrlct  deceit  to  "cheating 
hy  talae  token."  but  Instanced  that  as  an 
offense  coming  within  the  general  descrip- 
tion of  mlsdemeanon  by  deceit  The  stat- 
ute against  seduction  under  promise  of  mar- 
riage (Acts  188S.  e.  248)  had  not  then  been 
enacted.  In  State  t.  Borton,  lOQ  N.  O.  443. 
449,  6  &  B.  238.  Bmfth.  0.  X,  says  that 
this  statute  "plainly  contemplates  a  seduc- 
tion, brought  about  by  means  of  a  promise 
of  marriage,  in  the  nature  of  deceit**  In- 
deed, deceit  is  the  very  essence  of  this  of- 
fense,—the  varp  and  woof  of  it,  so  to 
speak.  There  is  more  warrant  for  so  hold< 
ing  It  than  the  court  had  for  placing  cheat- 
ing by  false  token  under  that  bead,  for  this 
offense  Is  perpetrated  sol^  by  reason  of 
the  trust  and  confidence  placed  in  the  perpe- 
trator by  the  woman  In  consequence  of  the 
Intimate  relation  existing  between  them,  and 
by  her  relying  on  the  promise  of  marriage, 
by  means  of  which  he  procures  the  Indul- 
gence of  his  desires.  In  cheating  by  false 
token  there  Is  not  this  dependence  and 
breach  of  confidence  and  trust  The  attor- 
ney general  properly  conceded  that '  this 
crime  woidd  not  have  come  under  the  other 
exception  In  this  section,— "offenses  commit- 
ted In  a  secret  manner."  That  clearly  ap- 
plies to  crimes  committed  in  such  manner 
that  the  offender  is  unknown  to  the  person 
Injured. 

The  act  of  1881  (chapter  206),  defining  fel- 
ontes  and  misdemeanors,  makes  this  offense, 
if  committed  since  the  act,  s  felony,  as  to 
which  there  Is  no  statute  of  limitation.  But 
that  act  does  not  apply  to  this  offense,  which 
was  committed  prior  to  itsenactment  Wfawi 
there  is  a  prayer  to  put  the  charge  in  writ- 
ing, the  entire  charge  must  be  written. 
State  T.  Young,  111  N.  a  715,  16  &  B.  643. 
But,  as  was  said  1^  Smith.  0.  J.,  in  Currle 
T.  Olark,  90  N.  a  396,  361:  "It  is  not  the 
policy  or  purpose  of  the  statute,  nor  does 
the  language  bear  such  rigorous  oonstruc- 
tton.  as  to  forbid  any  and  all  oral  expres- 
sions from  the  proildlng  Judge.  •  •  • 
This  would  be  to  subordinate  substance  to 
form,  and  snbserre  no  useful  puipose."  The 
defendant  prayed  the  court  to  Instruct  the 
jury  tlat  the  offense  was  barred  by  the  stat> 
ute  of  limitations.  This  the  court  declined, 
but  orally  told  the  Jury.  Instead:  "The  stat- 
ute of  limitations  has  nothing  whatever  to 
do  with  this  action,. and  yon  wUl  not  take 
It  Into  consideratlooL"  The  defendant  has 
the  full  benefit  of  the  exception  that  the 
prayer  was  refused,  and  has  not  cause  to 
complain  that  the  Judge  did  not  write  doitn 
the  incidental  oral  remark. 

Nor  was  there  error  in  refusing  to  give 
the  definition  of  an  Innocent  uid  virtuous 
woman  asked  by  tbe  defendant  The  lav 
looks  at  conduct  and  motive  only  as  shown 
by  conduct,  and  not  at  thoughts  undisclosed 
and  natural  Impulses  not  acted  im.  The 
precedents  sustain  the  definition  given 
the  court  that  an  innocent  and  virtuous  wo- 


man is  one  "who  has  never  had  lUldt  Inter 
course  with  any  man,  and  who  Is  chaste  and 
pure."  State  v.  Ferguson,  107  N.  a  811. 
12  8.  B.  674.  The  court  properly  refused  to 
go  further  and  charge  that  the  prosecutrix 
must  have  had  "a  mind  free  from  lustful 
and  laBclvlouB  desires.** 

Tbe  court  erred,  however.  In  Imposing  both 
fine  and  imprisonment  The  act  of  1885 
(chapter  24Gt)  provides  that  the  defendant 
upon  conviction  of  this  offense,  "shall  be 
fined  or  Imprisoned  at  the  discretion  of  the 
conrt,  and  may  be  imprisoned  in  the  peml- 
tentlary  not  exceeding  five  years.**  The  dis- 
junctive "or**  cannot  be  construed  "and"  in 
a  criminal  statute  when  the  effect  Is  to  ag- 
gravate the  offense  or  increase  the  punish- 
ment State  V.  Walters,  07  N.  0.  488.  2  8. 
B.  539.  The  latter  part  of  the  clause,  "and 
may  be  Imprisoned  In  Uie  penitentiary,"  etc., 
means:  "And,  If  the  alternative  of  Impris- 
onment is  selected  by  the  Judge,  the  Im- 
prisonment In  his  discretion,  may  be  In  the 
penitentiary,  not  exceeding  five  years." 
This,  however,  does  not  entitle  the  defend* 
ant  to  a  new  trial,  but  the  case  will  be  re- 
manded, that  sentence  may  be  imposed  at 
the  next  term  of  Catawba  superior  court  In 
conformity  to  this  opinion.  State  v.  Wal- 
ters, supra;  State  v.  Lawrence.  81  N.  0. 622; 
State  V.  Queen.  81  N.  a  660.  The  vexdlct 
stands.  His  honor  bf^dlng  tbe  conrt  below 
will.  In  the  exercise  of  his  discretion,  within 
the  Umlte  allowed  by  law.  Impose  either  fine 
or  Imprisonment  Error.  Bemanded. 


(US  N.  C. ») 
LOVB  V.  CITY  OF  RALEIGH." 
(Sopreme  OoDit  of  North  Carolina.    April  16, 
1895.) 

Omss— PowsBs— NseuoBMcs  or  AoBim— Habm- 

LKSB  BrbOB. 

1.  A  dty  bos  no  implied  suthoritr  to  pro- 
vide for  a  pyrotecbaic  diaplay  on  the  Fourth  of 
July. 

2.  A  city,  not  having  authority  to  provide 
for  a  pyrotecbDlc  display  in  celebratioD  of  the 
Fonrtfi  of  Jaly,  is  cot  liable  for  iojories  to 
penons,  caused  by  the  nefMgence  of  its  agents, 
In  control  of  a  display,  ordered  by  It 

8.  Error  in  tbe  exclusion  of  evidence  Is  not 
ground  for  reversal  where  appellant,  if  the  •vt 
dence  had  been  admitted,  coold  not  have  recov- 
ered. 

Appeal  trom  siq>erior  court.  Wake  county; 
Bynum,  Judge. 

Action  by  G.  H.  Love  against  the  tittj  of 
Raleigh  for  Injuries  received  through  the 
n^ligence  of  defendant's  agents  In  mana- 
ging a  pyrotechnic  display,  l^iere  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Battle  A  Mordecal,  for  appellant  J.  N. 
Holding  and  Strong  ft  Strong,  for  appellee. 

AVERT.  J.  The  principal  qneetimis  pre- 
sented by  this  appeal  are:  First  whethv 
the  tit  Raleigh  was  empowered  by  any 
general  or  qiecUU  statute  to  j"FT*'"Fif  fire- 
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works,  and  order  a  committee  to  direct  the 
maimer  of  making  the  display;  second, 
whether,  If  no  such  authority  had  been  d^e- 
gated  to  the  mnnlclpallty,  It  would  be  an- 
swerable fiDT  tbe  wrongful  condact  of  agents 
acting  within  the  scope  of  Its  InstmctlOD  to 
them,  bat  In  the  exercise  of  anthwlty  not 
delegated  to  It  1v  the  legislature.  It  will 
possibly  aid  na  In  the  elucidation  of  these 
queatlons  to  lay  down  some  general  funda- 
mental rnles  defining  and  fixing  the  limits 
of  municipal  powers.  So  long  as  a  city  keeps 
within  the  purview  of  Its  delegated  authority, 
It  is  not  responsible  for  any  act  of  Its  agente, 
done  in  the  exercise  of  Its  Jndldal,  discretion* 
ary,  or  le^latlre  powers,  exc^t  where  sub- 
jected to  such  liability  by  some  ei^ress  pro- 
vision of  the  constitution  w  of  a  statute. 
Moflitt  Aaherille^  103  N.  O.  265^  8  8.  B. 
095;  Hm  T.  City  of  Charlotte,  72  N.  a  B6; 
1  Shear,  ft  B.  Neg.  |  2G2;  Boblnson  t.  Oreen- 
Tllle,  ^  Ohio  St  025.  But  when  such  a  cot^ 
poratlon  is  acting  In  its  ministerial  capacity, 
or  its  corporate,  as  distinguished  from  Its 
gorranmental,  character,  in  the  exercise  of 
powers  conferred  for  Its  own  benefit,  and  as- 
snmed  TOlnntarlly,  it  Is  answerable  for  the 
torts  ef.  itsantboriBedagent,aubjecttothelIm- 
Itation  that  such  wrongful  acts  must  not  only 
be  within  the  scope  of  the  agoicy,  but  also 
within  the  limits  the  munldpal  authority. 
Moffltt  T.  AsherlUe,  108  N.  O.  254.  8  8.  E. 
685;  2  DiU.  Mun.  Corp.  (4th  Bd.)  {  968  (766). 
In  the  section  cited  Above,  Judge  Dllicm  says: 
"If  the  act  ounpialned  of  necessarily  lies 
wholly  outside  of  the  general  or  special  pow- 
ers of  the  corpwation,  as  conferred  by  its 
charter  or  by  statutie,  the  cwiwration  can 
In  no  event  be  liable  to  an  action  for  dam- 
ages, whetlMr  It  dtrectly  commanded  tbe 
performance  of  the  act,  or  whether  It  be  done 
officers  without  Its  egress  command;  for 
a  corporation  cannot,  of  course,  be  Impliedly 
liable  to  a  greater  extent  tiian  it  could  make 
Itself  by  express  corporate  Tote  or  action." 
Beferrlng  espectolly  to  the  wrongful  acts  of 
agents  of  municipalities,  the  same  author 
says  In  a  subsequent  section  (960a):  "As  to 
torts  or  wrongful  acts  not  resting  upon  con- 
tract, but  which  are  ultra  vires  in  the  sense 
above  explahied  (Tlz.  wholly  and  necessarily 
beyond  the  possible  scope  of  the  chartered 
powers  of  the  municipality),  we  do  not  see 
on  what  principle  they  can  create  an  implied 
liability  on  the  part  of  the  municipality.  If 
th^  may,  of  what  use  are  the  limitations  of 
the  chartered  ccnnporate  powers?"  2  Thomp. 
Neg.  737;  Smith  v.  City  of  Rochester,  76  N. 
T.  606;  Mayor,  etc.  t.  Cunliff,  2  N.  T.  165. 
It  Is  not  denied  that  if  the  agent,  in  the 
course  of  his  employment,  is  guilty  of  neg- 
ligence, or  commits  even  a  willful  trespass, 
with  the  belief  and  mtentlon  that  the  act  will 
Inure  to  tiie  benefit  of  the  principal,  then 
not  only  does  the  doctrine  of  re^ondcat  su- 
iwrior  apply,  but  botli  principal  and  servant 
may  be  made  to  answer  for  the  resulting  dam- 
age See  autiKVlties  cited  In  Tate  v.  City  of 


Greensboro,  114  N.  C,  on  pages  416,  417,  19 
S.  E.  767;  especially  2  DUL  Mun.  Corp.  d 
979,  980,  et  seq.;  Hewitt  v.  Swift,  3  AUen, 
420;  Johnson  v.  Barber,  5  Gilman,  425; 
Wright  V.  Wilcox,  19  Wend.  343.  '"Without 
express  power,"  says  Judge  Dillon,  1  Mun. 
Corp.  8S  1^  (180)  "a  public  corporation  can- 
not make  a  contract  to  i^ovlde  for  ctiebrat- 
ing  the  Fourth  of  July,  ot  to  provide  an  en- 
tertainment for  Its  citizens  or  guests.  Such 
contracts  are  void,  and.  although  the  plaintiff 
complies  therewith  on  his  part,  he  cannot 
recover  of  the  corporation."  Hodges  t.  Buf- 
falo, 2  Denlo.  UO;  2  Dill.  Mun.  Corp.  %  916 
et  seq.;  Austin  t.  Ooggeshall,  12  B.  I.  S29l 
It  Is  needless  to  cite  further  anthorlty  In  siqt- 
port  of  the  propoEdtlmi  that  if  a  city  la  not 
empowra«d  to  contract  a  debt  for  tiie  pupose 
of  making  a  display  on  a  national  holiday, 
«r  on  such  an  occasion  as  the  centennial  an- 
nivtfsary  of  Its  existence  as  a  munlf^ulity, 
it  would  follow  of  necessltr  that  It  could  not, 
by  onpowerlng  agente  to  supervise  a  dlqday 
that  it  could  not  lawfully  pay  for.  subject  Its 
taxpayos  to  liability  tat  the  willful  wrong 
or  negligence  of  sndi  agents,  when  tb^  are 
acting  entirely  ontalde  of  the  scope  of  any 
duty  that  the  <^  la  authorised  to  Impose. 
2  DIU.  Mun.  Corp.  |  969a.  A  mnnldpaUty  Is 
not  answerable  for  torto  of  a  aervant,  except 
where  the  wrong  cranplalned  of  is  an  act 
done  In  the  course  of  his  lawful  emidoy^ 
ment,  or  an  omission  of  a  du^  derolTlng  iq»- 
on  him  as  an  incident  to  audi  service^ 

Before  entering  np<m  the  consideration  of 
tile  sufficiency  of  the  statutes  rdled  upm  to 
,  authorise  13ie  action  of  the  mayor  and  alder* 
men  of  the  clly  In  making  an  appropriathn 
and  appointing  a  committee  to  pnrctiase  the 
necessary  arUdea  and  to  supervise  tiie  pyro- 
technic display  on.  the  occasion  referred  to. 
It  Is  perhe^  best  to  recur  to  the  rule  lliat  a 
municipality  Is  dothed  witii  those  powm 
only  which  are  granted  In  oqvess  terma,  or 
necessarily  or  fiiiriy  Implied  fn»n  or  Inci- 
dent to  those  expressly  granted,  and  which 
It  is  essential  to  exwclae  in  order  to  carry 
out  objecta  and  purposes  of  creating  the  oor^ 
pwation.  1  XMll.  Mun.  Corp.  |  88  (56);  Stete 
T.  Webber,  107N.  a882.128.B.688.  In 
all  of  the  cases  relied  iqwn  by  plalntUTa  conn- 
sel  It  seems  that  the  munldpttlitles  had  the 
authority  to  paas  an  ordinance  or  make  an 
order  under  color  of  atitiiority.  It  has  not 
beoi  contended  or  all^d  that  the  action  Is 
founded  upon  the  creation  of  a  nuisance  by 
tiie  dty.  nor  can  It  be  successfully  main- 
tained that  the  nse  of  fireworks  is  analogous 
to  the  case  of  blocking  up  a  public  highway 
which  it  is  the  duty  of  the  municipality  to 
malateln  in  good  condition.  The  charter  of 
the  dty  (chapter  243,  Laws  1S91)  grante  to 
the  mayor  and  aldermen,  when  assembled, 
the  following  powera: 

"Sec.  31.  That  the  aldermen  when  con- 
vened shall  have  power  to  make  and  iwoTlde 
for  the  execution  thweof,  such  cvdinances, 
by-laws,  rules  and  r^nlations  for  the  bettn- 
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sovernment  of  the  city  as  they  may  deem 
necessary:  provided,  the  some  be  allowed  by 
the  provisions  of  this  act  and  be  coDststent 
with  the  laws  of  the  land. 

"Sec.  32.  The  board  of  aldermen  shall  con- 
tract no  debt  of  any  kind  unless  the  money 
Is  In  the  treasary  for  its  payment,  except  for 
the  necessary  expenses  of  the  city  govern- 
ment 

"Sec.  33.  That  among  the  powers  hereby 
conferred  on  the  board  of  aldermen,  t^ey 
may  borrow  money  only  by  the  consent  of  a 
majority  of  the  qualified  registered  voters, 
which  consult  shall  be  obtained  by  a  vote 
of  the  citizens  of  the  corporation  after  30 
days  pnbllc  notice,  at  which  time  those  who 
consent  to  the  same  shall  vote  'Approved' 
and  those  who  do  not  consent  shall  vote 
*Not  Approved;'  they  shall  provide  water 
and  lights,  provide  for  repairing  and  cleans- 
ing the  streets,  regulate  the  market,  take  all 
proper  means  to  prevent  and  extinguish  fires, 
make  regulations  to  cause  the  due  observ- 
ance of  Sunday,  appoint  and  regulate  city 
policemen,  suppress  and  remove  nuisances, 
regulate,  control  and  tax  the  business  of  the 
Junk-shops  and  pawn-shop  keepers  or  bro- 
kers, preserve  the  health  of  the  city  teotm 
contagious  and  Infectious  diseases;  may  pro- 
vide a  board  of  health  for  the  city  of  Raleigh 
and  prescribe  their  duties  and  powers,  pro- 
vide ways  and  means  for  the  collection  and 
preservation  of  vital  statistics;  appoint  con- 
stables to  execute  such  precepts  as  the  may- 
or or  other  persons  may  lawfully  Issue  to 
them,  to  preserve  the  peace  and  order,  and 
execute  the  ordinances  of  the  city;  regulate 
the  hours  for  sale  of  spirituous  liquors  by 
all  persona  required  to  be  licensed  by  the 
board,  and  during  pa*Iods  of  great  public 
excitement  may  prohibit  sales  of  spirituous 
liquor  by  all  such  persons  for  such  time  as 
the  board  may  deem  necessary;  may  pass 
ordinances  imposing  penalties  for  violations 
thereof  not  to  exceed  a  fine  of  fifty  dollars 
or  imprisonment  for  thirty  days.  •  •  • 
They  shall  have  the  right  to  regulate  the 
charge  for  the  carriage  of  persons,  baggage 
and  freight  by  omnibus  or  other  vehicle,  and 
to  Issue  license  for  omnibuses,  hocks,  drays 
or  other  vehicles  used  for  the  transportation 
of  persons  or  things  for  hire.  They  may  also 
provide  for  public  schools  and  public  school 
facilities  by  purchasing  land  and  erecting 
buUdings  thereon  and  equipping  the  same 
within  the  corporate  limits  of  the  city  or 
within  one  half  mile  thereof.  They  may  also 
construct  or  contract  for  the  construction  of 
a  system  of  sewerage  for  the  city  and  pro- 
tect and  regulate  the  same  by  adequate 
ordinances;  and  if  it  shall  be  necessary.  In 
obtaining  proper  outlets  for  the  said  system, 
to  extend  the  same  beyond  the  corpwate 
limits  of  the  city,  then  in  such  case  the 
board  of  aldermen  shall  have  the  power  to 
so  extend  it,  and  both  within  and  without 
the  corporate  limits  to  condemn  land  for  the 
purposes  of  right-of-way  or  other  require- 


ments of  the  system,  the  proceedings  for 
such  condemnation  to  be  the  same  as  those 
prescribed  in  chapter  48,  section  6,  of  the 
Private  Laws  of  1862  and  '63,  or  In  the  man- 
no:  prescribed  In  chapter  49,  volume  1  of  the 
Code." 

In  these  provisions  of  the  charter  and  in 
sections  3800  to  3805,  both  inclusive,  of  the 
Code,  will  be  found  enumerated  all  of  the 
powers  granted  to  the  city  by  general  or  spe- 
cial laws.  We  do  not  think  that  tiie  general 
power  to  pass  ordinances  can  be  held  to 
carry  with  it  by  Implication  any  such  grant 
of  authority  as  that  to  expend  the  public 
money  for,  and  conduct  nnder  the  auspices 
of  the  city  officers,  such  a  display  as  that 
described  by  the  witnesses.  We  are  aware 
that  such  authority  has  been  assumed  by 
cities  and  towns  In  many  of  the  states,  but 
where  the  exercise  of  It  has  been  drawn  in 
question  in  the  courts  it  has  been  sustained 
only  when  some  statute  expressly  conferred 
the  power  to  make  the  appropriation  for 
that  particular  purpose.  As  we  understand 
the  authorities  cited,  the  supreme  court  of 
Massachusetts  has  given  Its  sanction  to  the 
validity  of  expenditures  for  such  purposes 
only  where  some  express  provision  of  law 
was  shown  to  warrant  It  In  one  of  the 
cases  cited  from  that  state  ("nndley  v.  City  of 
Salem,  137  Mass.  171)  the  court  held  that 
even  where  a  person  was  Injured  by  the 
negligent  use  of  fireworks  by  the  servants  of 
a  city  that  bad  ordered  the  display  for  the 
gratuitous  amusement  of  the  people,  under 
the  authority  of  a  statute,  the  city  was  not 
liable  to  answer  In  damages.  In  an  earlier 
case  it  had  been  held  that  a  city  council 
must  act  strictly  In  pursuance  of  statutory 
power  to  make  such  displays  to  subject  It  to 
liability  for  injuries  due  to  the  negligence 
of  Its  servants  in  the  management  of  it 
Morrison  v.  City  of  Lawrence.  98  Mass.  210. 
Where  no  statutory  authority  Is  shown  for 
a  wrongful  act  done  nnder  the  direction  of 
a  municipality,  the  supreme  court  of  Massa- 
chusetts lays  down  the  general  rule  as  to  Its 
liability  substantially  aa  we  have  stated  it. 
Cavanaugh  v.  Boston,  139  Mass.  426,  1  N. 
E.  834;  Claflin  v.  Hopklnton,  4  Gray,  502. 
If  there  is  no  authority  conferred  upon  the 
may<Hr  and  aldermen  by  the  statute  men- 
tioned, and  we  can  discover  none  after  dill- 
gent  search  and  examination,  it  la  imma- 
terial whether  the  i>ersoDs  in  Immediate  con- 
trol of  the  fireworks  were  servants  acting 
under  the  direction  of  the  committee  ap- 
pointed by  a  resolution  passed  by  the  mayor 
and  commissioners,  and  stood  In  the  relation 
of  agents  to  the  city,  or  whether  they  were 
independent  contractors.  If  the  authorities 
of  the  city  acted  ultra  vires  In  ordering 
the  display,  the  question  wheth^  they  em- 
ployed expert  pyrotechnists,  and  acted  upon 
their  advice  after  securing  their  services, 
is  equally  as  Irrelevant  If,  therefore,  It 
were  conceded  that  the  chairman  of  the  com- 
mittee appointed  by  the  city  for  the  purpose 
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superrtfied  and  directed  the  negligent  man- 
agement of  the  fireworks,  and  at  such  a 
place  as,  It  waa  evidence  of  a  want  of  care 
to  select,  we  think  It  was  the  duty  of  the 
court  nevertheless  to  tell  the  Jury  that  the 
mayor  and  aldermen  were  not  authorized  by 
law  to  make  an  appropriation  for  and  direct 
the  managemrat  of  a  display  of  fireworks, 
and  that  the  clt7  was  not  liable  to  respond 
in  damages  for  the  wrongful  or  n^ligent 
conduct  of  a  servant  acting  under  instruc- 
tions given  by  the  city,  but  without  authori- 
ty of  law.  For  the  reasons  given,  we  think 
that  the  court  should  have  instructed  the 
Jury  that  in  no  aspect  of  the  evidence  was 
the  defendant  corporation  liable  for  the  acts 
of  Its  servants  In  the  management  of  the 
fireworks.  Whether  the  rulings  of  the  court 
upon  the  admissibility  of  testimony  were  ab- 
stractly erroneons  or  not  Is  not  material, 
since,  whether  excluded  or  admitted,  it  was 
manifest  that  the  plaintiff  was  not.  In  any 
view  of  the  evideuee,  entitled  to  recover. 
There  was  no  error  of  which  the  plaintiff 
can  justly  complain,  and  the  Judgment  most 
be  affirmed. 

MONTGOMERY,  J.,  did  not  alt 


(116  N.  C.  667) 

MOORB  et  aL  V.  SMITH  et  al.  (TRENT  et 

aL,  Interveners). 
(Supreme  Court  of  North  Carolina.    April  10, 
1895.) 

COKCLOSIVBNSBS  OT  FOREIGN  JCDOUSST  — EquITT 

— Parties. 

1.  A  judgment  obtained  in  another  state 
■gainst  tiie  sureties  on  the  bond  of  a  deceased 
North  Carolina  administrator  Is.  In  an  action  in 

the  latter  state  for  a  settlement  of  the  estate, 
brnding  on  his  administratora  and  their  privies, 
where  they  were  present  resisting  the  recov- 
ery against  tfaem  and  the  sureties  of  their  intes- 
tate, as  principal  debtor. 

2.  In  an  eqaitable  action  for  the  settlement 
of  the  estate  of  a  deceased  administrator,  and 
to  satisfy  a  judgment  obtained  in  another  state 
against  hia  personal  representatives  and  the 
sureties  on  his  bond,  such  sureties  may  inter- 
vene and  receive  credit  for  what  they  have  paid 
on  the  judgment,  remaining  liable  to  plaintiffs 
for  any  balance  not  realized  In  the  present  ac- 
tion. 

Appeal  from  superior  court,  Rockingham 
county;  Bryan,  Judge. 

Action  in  equity  by  W.  B.  Moore  and  oth- 
ers against  Darlen  Smith  and  others.  In  which 
James  W.  Trent  and  John  W.  Morris  Inter- 
vened as  plaintiffs.  Prom  a  judgment  for 
plaintiffs,  defendants  appeal.  Modified. 

(1)  In  July,  1802,  Pleasant  W.  Moore  died, 
Intestate,  In  Henry  county,  Va.;  and  In  Octo- 
ber, 1802,  Drury  Smith  was  duly  qualified  as 
administrator  of  said  Moore,  In  Rockingham 
county,  N.  C,  and  filed  his  bond  in  the  penal 
sum  of  $20,000,  with  H.  C.  Wooten,  James 
W.  Trent,  and  John  W.  Morris  as  sureties  on 
said  bond,  all  of  said  sureties  being  then  and 
now  citizens  of  Henry  county,  Va.  The 
plaintiffs  ore  the  heirs  at  law  and  distribu- 


tees of  said  P.  W.  Moore.  f2)  In  1872  said 
Drury  Smith  died.  Intestate,  and  the  defend- 
ants Darlen  Smith  and  O.  W.  Smith  were 
in  January,  1873,  duly  qualified  as  his  ad- 
ministrators, and  the  other  defendants  are 
the  heirs  at  law  and  distributees  of  said 
Drury  Smith.  <3)  In  1878  the  plalntiCte  In- 
stituted a  suit  In  Henry  county,  Va.,  against 
the  defendant  administrators  and  their  said 
sureties  for  an  account  and  settlement  of 
their  said  estate,  which  resulted  In  a  judg- 
ment In  the  court  of  appeals  of  Vii^nla 
against  the  defendants,  and,  by  a  decree  of 
the  chancery  court  of  Virginia,  said  sureties* 
lands  are  ordered  to  be  sold,  to  satisfy  said 
judgment,  which  Is  still  unpaid.  (4)  Said 
Drury  Smith's  estate  Is  still  unsettled,  and 
this  action  is  brought  for  a  settlement  there- 
of, and  to  bare  lands  sold  to  satisfy  tbeir 
judgment  At  February  tarn,  1882,  said 
James  W.  Trent  and  John  W.  Morris  were 
made  parties  plaintiff  In  this  action,  who 
filed  an  amended  complaint,  alleging  that 
they  were  in  danger  of  having  their  lands 
sold  to  satisfy  the  Virginia  Judgment,  and 
praying  the  court  to  protect  them  by  requlr- 
li^  the  representatives  of  their  principal  in 
said  Judgmfflit  to  satisfy  the  same  out  of  the 
real  and  personal  prt^erty  of  the  said  Dmry 
Smith's  estate.  Judgmwt  for  plalntUb 
against  defendants  was  r»ideaKd,fRHn  wblch 
defendants  appealed. 

R.  D.  Reld,  Glenn  &  Manly,  and  Shepherd 
&  Busbee,  for  appellants.  Watson  &  Bux- 
ton, for  appellees. 

FAIRCLOTH,  C.  J.  His  honor  ordered  an 
account  of  the  estate  of  Smith  to  be  tak«i, 
and  reserved  the  question  of  the  personal  lia- 
bility of  the  defendant  administrators  until 
the  referee's  report  is  filed.  The  question 
more  elaborately  argued  before  us  was  as  to 
the  effect  of  the  Virginia  Judgment  against 
the  defendant  administrators,  Darlen  and  G. 
W.  Smith.  We  find  It  unnecessary  to  euter 
into  that  question,  because  that  Judgment 
was  unquestionably  valid  against  the  sure- 
ties Trent  and  Morris,  who  are  now  plaintiffs 
In  this  action.  That  Judgment  is  also  com- 
petent evidence  against  the  defendant  admin- 
istrators and  their  privies,  it  appearing  from 
the  record  that  the  administrators  not  only 
had  notice,  but  were  present  and  teslstlng 
the  recovery  against  them  and  the  sureties  of 
their  intestate,  as  principal  debtor.  Lewis 
V.  Fort,  75  N.  C.  251;  Hare  v.  Grant.  77  N. 
0.  203. 

The  further  objection  was  taken  that  plain- 
tiffs, Trent  and  Morris,  could  not  recover,  as 
they  are  Indemnified,  until  they  have  jald 
the  debt  against  their  principal.  In  an  ac- 
tion at  law  this  position  would  be  tenable, 
but  It  Is  not  so  In  a  court  of  equity;  and  for 
this  reason  they  were  properly  allowed  to 
be  made  parties  plaintiff.  The  exercise  of 
this  equitable  jurisdiction  works  out  Just  re- 
sults; ].  e.  the  other  plaintiffs  are  enabled  to 
receive  the  money  due  them,  the  real  debtor 
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U  compelled  to  pay  It,  and  tbe  i^alntUC  safe- 
ties axe  reliCTed  from  ]e<^rdy.  Fen&e  t. 
Barrett,  4  Jones*  Eq.  455;  Qulckel  r.  Hen- 
derscKi,  6  Jimes*  Eq.  2S6;  Scott  t.  Timbo^ 
lake,  83  N.  a  8S2.  Of  course^  the  plalnUfC 
sureties  wonid  remain  liable  on  tbe  Virginia 
judgment  for  any  balance  not  realised  In 
tbls  action.  If  It  appeared  that  tbere  were 
any  creditors  of  Smith's  estate,  they  voold 
be  necessary  parties  to  enable  those  sureties 
to  avail  thMUselves  of  this  equitable  relief; 
but,  in  th^  absence,  the  heirs  and  dlstribn- 
tees  are  the  next  entitled,  and  they  are  pres- 
ent In  this  proceeding  to  rec^re  the  numey 
due  by  defendants. 

It  wlU  be  the  duty  of  the  court  b^w  to  di- 
rect that  tbe  plaintiff  sureties  receive  no 
nH»e  than  they  hare  paid  on  said  Jndgmoit 
to  the  use  of  the  other  plalntUts  slues  Its 
rendition,  9.0A  that  the  other  plataxtlffls  re- 
ceive the  balance  ot  the  recovery  accordlnc 
to  th^r  sevovl  rights.  With  these  modlfl- 
catlons,  the  Judgmmt  is  affirmed.  Affirmed. 


<94  Ga.  265) 

WATSON  T.  LONG  et  sL 
(Supreme  Conrt  of  Geor^a.    Attg.  6, 1894.) 
Nsw  Tbial— Approvai.  or  Briev  or  Bvidbkob— 

DiSCItimON  OV  CODRT. 

Where  the  flrat  order  fixed  the  time  for 
hearing  the' motion  for  a  new  trial,  and  granted 
leave  until  the  hearing"  to  make  out  and  file  a 
brief  of  tbe  evidence,  and  by  subsequent  suc- 
cessive orders  diff^ut  times  were  fixed  for  the 
hearing,  and  It  was  expressly  provided  tii&t 
within  a  time  limited  by  each  the  brief  of  evi- 
dence should  be  approved,  and  It  not  appear- 
ing that  any  brief  was  presented  for  approval 
until  after  all  of  these  hmitations  had  expired, 
a  forther  continuance,  sranted  at  the  tam  sno- 
eeeding  that  to  vhidi  tne  hearing  Iiad  last  been 
continued,  did  not  necessarUy  carry  with  it 
tile  right  on  tbe  part  of  the  movant  to  have  the 
brief  of  evidence  approved  at  tbe  time  fixed  for 
the  hearing  by  this  last  order,  as  against  an  nn- 
wllllngneas  of  the  judge  then  to  exerdse  the 

Eower  of  approval  His  refusal  to  approve  the 
rief  after  a  lapse  of  nearly  18  moatbs  from  the 
date  of  trial  was  not  error.  Whether,  as  a 
mere  Question  of  legal  power,  bis  approval 
would  nave  been  valid  or  not  it  was  certainly 
not  an  abuse  of  discretion  to  decline  to  apiffove 
the  brief  after  such  a  lapse  of  time. 
(Syllabus  by  the  Court.) 

Slrror  from  superior  conrtf  Douglas  county; 
G.  G.  Janes,  Judge. 

Action  between  J.  M.  Watson  and  B,  M. 
Long  and  others.  From  a  judgment  refus- 
ing to  approve  a  brief  of  evidence,  and  dis- 
missing a  motion  for  a  new  trial,  Watson 
brings  error.  Affirmed. 

McBrlde  &  Brown  and  W.  T.  Roberts,  for 
plaintiff  Id  tnar.  Adamsoo.  A  JacksoD,  for 
defendants  in  error. 

LUMPKIN,  J,  BJrror  was  assigned  upon 
the  refusal  of  the  trial  Judge  to  approve  a 
brief  of  evidence^  and  to  a  Judgment  dis- 
missing a  motion  for  a  new  triaL  The  facts 
are  briefly  summarized  in  tbe  headnote. 
Ozantlnf  that  the  Judge  had  tbs  legal  posw 


to  approve  the  brief  of  evldoictt,  ws  cannot, 
say  tiiat  declining,  under  tbe  circumstances, 
to  exarclae  It  was  an  abuse  of  discretion. 
Nearly  18  months  bad  elapsed  from  the 
date  of  the  trial  until  the  time  when  the 
Judge  wss  finally  asked  to  approve  the  brief. 
It  may  have  beoi  ImpossIblB  f  «■  him,  at  that 
tlm«^  either  to  know  himself  or  be  able  to 
ascertain  whether  ta  not,  in  point  of  fact, 
tbe  brief  was  correct  Indeed,  It  Is  hardly 
probable  that  he  rcmembwed  the«vldeflce  as 
glvoi  upon  the  stand.  Under  these  drcum- 
stances,  we  do  not  feel  constrained  to  com- 
pel him  to  do  something  which  be  may  not 
be  able  to  do  consdMitlously.  We  will  take 
this  occasion  to  mnark  that  there  is  little 
(V  no  excuse  for  such  delsy  In  having  a  bri^ 
of  evidence  perfected  and  ai>proved.  Instancss 
like  the  present  are  becoming  of  too  frequent 
occurrmice.  With  great  respect  and  In  all 
kindness  to  our  professional  brethren,  ws 
earnestly  suggest  that  they  attend  to  matp 
ters  of  this  kind  with  more  diligence  and 
promptness.  By  so  Ootog  they  will  relieve 
themselves  1^  much  trouble  and  anxiety, 
and  spare  this  court  much  unnecessary  la- 
bor.  Judgment  affirmed. 


(H  Oa.  »} 

GOMMBRCIAL  BANK  OF  ALBANY  v. 
TUCKER. 

(Supreme  Court  of  Georgia.    Aug.  14,  1884.) 

NXQOTIABLB  INSTRTJHBNTS— ACTJOX  OH— VaHIANOB 
— N0S8OIT. 

1.  The  declaratitm  alleging  that  the  plain- 
tiff loaned  money  to  the  defendant,  and  also 
that  money  was  advanced  by  the  plaintiff  to 
the  defendant,  npon  the  promise  and  undertak- 
ing of  the  latter  that  he  would  turn  over  and 
deliver  to  the  former  drafts  drawn  1^  a  com- 
pany of  which  the  defendant  was  treasurer,  is 
not  supported  by  evidence  that  the  money  was 
not  loaned  or  advanced  to  the  defendant,  but  to 
such  company,  togethtf  with  evidence  that  the 
defendant  did  contract  and  nndertahe,  as  at 
ieged,  to  turn  over  and  deliver  the  drafts. 

2.  But  inasmuch  as  the  case  established  by 
the  evidence  seems  to  be  meritorious,  while  tM 
Judgment  of  nonsuit  ts  affirmed,  directiou  Is 
given  that  the  plaintiff  have  leave  to  amend  the 
declaration  at  or  before  the  time  when  the  re- 
mittitur from  this  court  is  entered  on  the  min- 
ates  of  the  court  bdow,  so  as  to  make  the  plead- 
ing and  the  evidence  correspond,  and  that,  upon 
this  bring  done,  the  case  be  reinstated,  and 
stand  for  trial  In  Its  proper  order, 

(Syllabns  by  the  Oonrt) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Commercial  Bank  of  Al- 
bany against  A.  W.  TuAer.  From  a  Judg- 
ment of  nonsuit,  plaintiff  brings  oror.  Af- 
firmed. 

The  following  Is  the  official  r^rt: 
lha  bank  brought  suit  against  A  W. 
Tucker  upon  three  drafts.  The  court  grant- 
ed a  nonsuit,  on  Uie  ground  that  plalntlfl'B 
evidence  did  not  make  out  Its  csaa.  The 
drafts  are  In  the  fmm  of  ordlnuy  bank 
cheeks,  drawn  on  the  plaintiff  July  7,  8,  and 
fit  188a  The  first,  for  «2,000.  la  payable  to 
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&  T,  or  bearer";  the  seeond,  for  $184.- 
26,  Is  payable  to  "John  F.  Lewis  &  Son  or 
bearer";  the  third,  for  |flOO,  ia  payable  to 
"Hobbs  &  Tucker  or  bearer."  The  first  Is 
signed,  "Qa.  &  Carolina  Melon  Exchange, 
A.  W.  Tucker,  Tr«i8'r;"  the  other  two  are 
signed,  "Georgia  &  Carolina  Melon  Ex- 
change, per  A.  W.  Tucker,  Treasurer."  The 
original  declaration  alleges:  "Plaintiff  paid 
said  drafts,  not  because  of  any  Indebtedness 
or  llablllty  -on  Its  part,  but  simply  as  a  mat- 
ter of  accommodation  to  defendant,  who  un- 
dertook and  promised,  on  his  own  personal 
and  indlTldnal  responsibility,  tliat,  if  plain- 
tiff would  cash  said  drafts,  he  would  with- 
in two  or  three  days  place  with  plaintiff 
drafts  on  consignees  of  car  loads  of  melons, 
which  would  be  paid  to  plaintiff  on  pres- 
entation, and  which  wonld  be  amply  suffi- 
cient to  cover  the  amount  of  the  drafts  so 
paid  by  It.  Defendant  represented  to  and 
assured  plaintiff  that  the  m^ons  had  been 
shipped  and  the  drafts  drawn  by  the 
OeM^Ia  &  Carolina  Melon  Exchange  against 
the  consignees  of  the  melons;  that  the 
drafts  would  come  in  two  or  three  days  or 
other  short  time;  and  that  defendant  would 
turn  the  same  over  to  plaintiff  to  Indemnify 
and  repay  It  for  the  money  so  advanced  by 
It.  Within  the  next  two  or  three  days,  the 
Georgia  &  Carolina  Melon  Exchange  sus- 
pended and  failed  for  a  large  amount,  and 
defendant  never  did  turn  over  the  promised 
drafts  to  plaintiff,  nor  repay  It  the  amount 
paid  out  on  said  drafts,  although  he  well 
knew  the  failing  condition  of  the  exchange 
when  he  borrowed  said  money  of  plaintiff. 
Said  drafts  were  paid  by  plaintiff  on  the 
faith  of  the  responsibility  of  defendant,  who 
nnderto(A  and  promised  to  turn  over  to 
plaintiff  drafts  to  a  sufficient  amount  to  pay 
the  sums  so  advanced  by  plaintiff,  which  he 
failed  to  do,  whereby  he  became  liable,  and 
then  and  there  undertook  and  promised  to 
pay  plaintiff  said  sum  of  $2,784.26."  By 
amendment.  It  Is  alleged  that  d^endant  Is 
indebted  to  plaintiff  In  the  sum  named,  as 
BO  much  money  advanced,  for  that,  when  he 
presented  said  three  drafts  to  the  bank,  and 
asked  It  as  a  matter  of  accommodation  to 
him  to  cash  them  (there  being  no  funds  In 
the  bank  to  pay  them,  and  no  liability  on 
the  bank  to  pay  them),  the  bank  refused  X3 
advance  the  money,  unless  he  would  become 
personally  responsible  therefor,  whereupon 
he  then  and  there  undertook  and  promised 
that  he  would  be  personally  and  individual- 
ly reHMmslble  for  the  delivery  to  plaintiff  of 
the  promised  melon  drafts;  and  thereupon 
plalnflff,  in  consideration  and  upon  the  faith 
of  defenidant's  personal  and  Individual  prom- 
ise and  undertaking,  advanced  said  sum  to 
him;  and  be,  having  foiled  to  deliver  said 
melon  drafts,  became  liable  to  pay  plaintiff 
said  snm,  with  interest,  under  his  personal 
and  individual  promise  and  undertaking,  up- 
on which  and  on  account  of  the  breach  there- 
to this  suit  la  brought 


Welch,  cashier  of  the  plaintiff  bank,  tesU- 
fled:  **The  $2,000  draft  was  sent  to  the  bank 
by  a  messenger.    I  declined  to  cash  it.  and 
defendant  himself  came  down  to  get  the 
money,  stating  that  It  was  very  Important 
for  him  to  have  $2,000  for  some  special  pur- 
pose, and  stated  that  he  bad  a  dispatch  from 
Forrester,  the  president  of   the  melon  ex- 
change, that  the  drafts  for  shipments  of  mel- 
ons would  be  down  on  the  next  train,  or  very 
soon,  as  the  melons  had  all  gone  forward  and 
were  paid  for,  and  this  was  to  reimburse  him 
and  the  melon  exchange  for  them,  and  would 
be  turned  over,  he  tbongbt,  by  the  Incoming 
train.    Under  these  conditions,  and  nnder  the 
assurances  of  defendant  that  those  drafts  for 
shipments  of  mdons  would  be  turned  oret 
immediately.  I  paid  the  $2,000  draft  The 
otha«  were  paid  In  a  similar  way,  with  the 
promise  that  they  should  be  paid  by  drafts. 
He  bad  been  doing  this  for  some  time,  getting 
advances  against  a  deposit  or  bonus  he  bad 
to  protect  the  drafts,  getting  the  money  one 
day,  and  returning  us  the  drafts  the  next  day 
for  shipments  of  melona    Immediately  after 
the  train  came  In  that  afternoon,  I  went  to 
defendant  to  get  the  drafts  for  the  shipments 
of  melons;  and  be  ^d  for  some  reason  they 
did  not  come,  but  would  probably  be  in  that 
night,  and  assured  me  again  of  the  dispatch 
from  Forrester  that  the  melons  had  been 
shipped  and  the  drafts  would  come  right  for- 
ward.   The  melon  exchange  made  a  dq>osIt 
with  the  bank  of  $7,500,  to  cover  any  drafts 
that  might  go  forward  and  come  back  protest- 
ed or  unpaid.    When  these  drafts  came  bac* 
unpaid,  as  they  often  did,  I  Immediately  pre- 
sented them  to  defendant  and  he  made  good 
that  amount.    This  bonus  was  put  there  to 
protect  the  bank  against  any  failure  of  pay- 
ment on  these  melon  drafts  that  went  for- 
ward.  We  had  been  In  the  habit  of  advan- 
cing him  two,  three,  and  sometimes  four  thou- 
sand dollars,  to  aid  him  In  paying  for  the 
melons  until  he  got  his  drafts  back  from  At- 
lanta,   l^e  melons  bad  to  go  to  Atlanta  to 
be  listed,  and  drawn  for  specifically  by  cars. 
They  were  paid  for  htstc,  and  the  drafts  drawn 
against  the  ooiuignee  of  these  melons  w^e 
drawn  In  Atlanta,  and  forwarded  back  here, 
and  turned  over  to  us.    That  $7,500  was  not 
sufficient  to  meet  these  drafts  after  meeting 
oth^  before  them  that  had  failed.   It  was 
exhausted  by  other  drafts  that  came  back. 
That  money  was  paid  upon  the  faith  of  de- 
fendant to  return  the  drafts.    He  assured  me 
that  they  would  be  returned,  and  gave  me,  as 
an  additional  reason,  the  dispatch  he  bad 
from  Forrester  that  the  melons  bad  been 
shii^ied.     He  assured  me  that  they  would 
come.    On  the  strength  of  that  assurance,  I 
paid  the  draft,  and  without  It  I  should  not 
have  paid  It.    At  that  time  I  had  no  knowl- 
edge but  that  the  melon  exchange  was  all 
right,  but  by  that  aftemocm's  mall  I  learned 
that  It  was  in  bad  condition.    I  called  on  de- 
fendant for  the  drafts  that  afternoon  and  tbe 
next  morning.   He  did  not  give  them  to  rack 
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bat  gave  as  an  excoae  tbat  tbey  had  not  come, 
and  he  was  looUns  for  them.  Tbey  were 
never  turned  over  to  me.  Tbey  were  drafts 
dtawn  on  melon  Bbipmenta,  soeh  as  we  bad 
been  taking.  Tbey  were  ai^posed  to  be  mer* 
cbantable  paper.  Similar  adrances  bad  been 
made  fregoently,  and  be  had  made  them  good 
when  they  had  failed.  He  was  the  treasurer 
of  the  mdon  excbange.  He  dealt  with  me  aa 
treasorer  of  tbe  exchange.  The  bonns  tbey 
bad  on  deposit  was  wed  iqi  In  nnpald  drafts 
that  came  back  both  before  and  after.  Many 
of  the  draftB  were  ont,  and  It  to<*  nme  time 
for  them  to  come  bock.  It  would  be  Impos- 
sible to  tell  how  mncb  cash  tbe  mdon  ec- 
change  bad  In  tbe  bank  on  July  8th,  beeanae 
that  bimns  was  there  to  protect  eertaln  dtafts 
that  were  ont  I  do  not  think  tbe  bonus  was 
exhansted  at  that  time,  because  many  of  the 
drafts  were  not  retamed.  It  was  really  ex- 
batuted,  bnt  we  had  not  got  the  information 
sbowtng  It  I  did  not  take  drafts  drawn 
the  melon  exchange  after  I  beard  It  was  In 
bad  condition,  on  tbe  erenlng  of  the  Ttb.  I 
think  we  took  no  Anfts  after  the  fitilure.  We 
did  take  aome  Mils  of  lading  for  some  cars  of 
mdona  that  defendant  said  were  shipped  and 
not  drawn  against  X  let  him  bave  this  mon^ 
as  treasurer  of  the  melon  exchange,  and  char- 
ged It  to  him  Uiat  way,  but  took  his  word,  as 
a  business  man  and  a  friend,  that  these  drafts 
should  come  in  prampfly.  I  tcdd  falm  that  I 
was  looking  to  blm  petsonally  tor  fbe  return 
of  than,  and  not  as  treasurer  of  tbe  exchange. 
I  told  him  that  at  the  bank.  Hy  Imiffession 
is  that  Armstrong,  tbe  booldteeper,  was  in  tbs 
bank.  Garter  [the  president],  TIcknOT  [the 
aselstent  cashlerl,  and  I  had  a  oonrersatifMi 
with  defendant  tbat  It  was  a  matter  of  trust 
to  bbn  IndlTidnally  tbat  these  drafts  should 
come  promptly  back  to  us.  We  did  not  b(dd 
him  responsible  for  the  payment  of  the  drafta, 
bnt  for  tbe  return  of  the  ones  promised  us,— 
mdon  drafts  for  meltms  shipped.  I  cannot 
name  any  particular  draft  that  Forrester  was 
to  send  to  defendant,  and  he  turn  over  to  me, 
becatne  I  could  not  t^  who  those  drafts 
would  be  on.  If  defendant  had  delivered 
those  drafts,  there  would  liave  been  no  liabil- 
ity on  him,  as  I  understand  it.  He  would 
have  fnlflUed  his  personal  obligation.  He 
may  have  said  something  about  not  assuming 
personal  obligation;  bnt  be  will  alsoremon- 
ber  that,  when  he  got  this  money,  he  was  to 
deliver  the  drafts  for  ibipments  of  melons 
when  he  got  tbem  from  Forrester.  The  dis- 
count on  those  drafts  was  charged  to  tbe  mel- 
on exchange.  There  was  a  little  extra  charge 
on  those  drafts,  because  they  were  frequency 
out  a  week  or  ten  days.  The  agreement  was 
made  with  defendant  aa  treasurer  ot  tbe  mel- 
on exchange,  and  Forrester  too.  The  amount 
we  advanced  on  these  drafts  was  charged  on 
the  books  to  the  melon  exchange.  Afto*  the 
exchange  failed,  defendant,  I  thinic,  turned 
over  the  bills  of  lading  for  nine  cars  of  mel- 
ons which  he  said  there  liad  been  no  drafts 
drawn  against;  and,  at  his  and  Forrester's 


waggmtiOD,  we  forwarded  these  Ulls  of  lading 
to  their  agait  in  Atlanta,  and  ordered  them 
sold  for  the  benefit  of  the  bank;  and  we  nev- 
er got  any  return  from  tbem  at  all,— never 
heard  from  them.  I  think  that  was  tbe  next 
day  after  tbe  transaction,  the  8th  or  8th.  De- 
fendant assumed  the  personal  responsibility 
to  turn  over  these  drafts  for  shipments  of 
mddos.  were  to  be  the  same  kind  of 

drafte  we  had  been  taking,— drafts  against 
melons  already  shipped.  That  money  went 
ont  of  tbe  bank  on  the  individual  responalbll- 
I^  of  def^aidant  Uiat  these  drafts  for  ship- 
mente  of  melons  slwnld  be  turned  over  to  me, 
and  on  Us  indlvidua]  liablUty  hi  tbe  event 
tlwy  wwa  not  delivered  to  me;  and  tiiat  In- 
dtvldnal  liability  was  only  for  the  delivery  of 
those  drafts.  I  told  him  so.  My  reliance 
was  not  on  the  exchange  for  the  drafts  com- 
ing on.  His  was  a  itorttive- promise  tlut  the 
m^ons  had  been  shipped,  and  the  drafte 
would  be  tamed  over.  The  drafte  were  not 
delivered.  If  he  bad  delivered  me  tbe  drafte 
tnm  Forrester,  I  would  have  bad  no  claim  on 
him  at  all.  He  did  not  tell  me  tbat  Forres- 
ter told  him  be  bad  the  drafte  and  would 
Bend  them.  He  said  he  had  a  telegram  from 
Forrestv,  ftnd  tbe  drafts  would  come  on.  He 
•aid  the  melons  liad  been  shipped.  When  he 
Wcdce  of  what  Forrester  bad  tdegrapfaed  him, 
I  told  him  right  then  tbat  X  looked  to  him 
personally  for  the  delivery  of  tbii  drafts.  Pre- 
vionsly  to  this,  when  It  was  understood  we 
were  to  make  these  advances.  Garter  and  I 
toM  defendant  that  we  looked  to  him  In  poi- 
son for  ttw  delivery  of  these  drafts.  On  Aur 
gust  9th  the  melon  exchange  did  not  hav«  |2,- 
BOO  besides  the  bonns  to  Ite  credit.  There 
waa  a  little  money  that  came  back  from  Fal- 
vey  &  Fwrester  after  the  failure  of  tiie  ex- 
cbange, either  the  oonslgnment  of  this  nine 
cars,  or  some  drafts  that  bad  come  back  and 
been  protested,  drawn  prior  to  this  transac- 
tion. I  do  not  ttalnk  any  of  It  came  from  tbe 
nine  cars  of  melons,  but  from  cwtein  drafte 
that  came  bac^  unpaid.  Perhaps  $160  was 
traced  up  In  tbat  way.  We  did  not  keep  on 
dealing  with  Forrester,  tbe  president  of  tbe 
melon  exchange.  We  were  tracing  up  tbe 
proceeds  of  some  drafts  that  came  back  tm- 
paid,  and  went  into  the  Atlante  Melon  Ex- 
cbange, and  we  made  a  claim  for  it.  and  got 
it  There  were  seven  or  eight  thonsand  dol- 
lars in  amount  of  these  drafte  for  sblpmente 
of  melons  outstendlng  and  unpaid  at  the  time 
of  the  failure.  Tbat  amount  waa  put  to  tbe 
credit  of  these  former  unpaid  drafts.  On  July 
7th  any  amount  the  melon  exchange  had  put 
in  the  bank  as  a  tranus  was  absorbed  by 
drafts  then  in  transit.  The  drafts  tliat  had 
been  taken  previous  to  that,  when  they  came 
back  unpaid,  more  than  alMorbed  the  bonus. 
There  was  no  order,  that  I  know  of.  in  which 
this  bonus  was  to  be  appropriated  to  these  un- 
paid drafts.  When  a  draft  came  back,  this 
bonus  could  be  applied  to  the  payment  of  it; 
and  up  to  tbe  time  of  this  transaction,  or  the 
day  bef OTU,  all  drafte  returned  had  been  made 
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good  by  Tucker  by  girlng  ottaer  drafts  to 
keep  tbat  bonus  good.  The  drafts  outstand- 
ing tben  were  more  than  sofitclent  to  absorb 
the  btmns.  The  transaction  between  defend- 
ant and  myself  had  no  reference  to  the  bonus. 
If  the  melon  exchange  bad  bad  a  bonus  of 
HKsOOO,  put  there  for  a  spedflc  purpose,  it 
would  hare  been  kept  for  that  purpose.  If  he 
had  had  97,500  with  us  mi  the  day  fas  gave 
this  draft,  and  it  came  back  unpaid,  t  would 
have  chaiged  it  np  against  tbe  bonus.  It  was 
an  agreement  we  kept  to  until  a  short  time 
before  this,  that  this  (7,000  was  to  be  kept  in- 
tact; and,  whoi  a  draft  came  unpaid,  I  went 
Immediately  to  defendant,  and  he  immediately 
gare  me  drafts  to  take  that  up,  and  i:<Qt  dis- 
turb the  $7,500.  He,  as  treasurer,  had  no 
light  to  check  on  tbat  bonus.  In  letting  him 
have  tbat  money,  I  relied  upon  his  individual 
promise,  both  as  a  bnainess  man  and  a  friend. 
The  telegram  he  mentloDed  from  Forrester 
had  nothing  to  do  with  the  matter.  I  relied 
upon  defendant." 

Ticknor  testified:  'The  original  arrange- 
ment with  defendant  was  that  we  were  to  ad- 
Tance  a  certain  per  cent  against  these  drafts 
drawn  with  bills  of  lading  attached,  provided 
be  kept  a  bonus  of  $7,500  in  our  hands;  but 
the  distinct  understanding  was  that  we  were 
not  to  advancf  a  cent  unless  the  $7,500  was 
kept  there.  I  left  here  about  July  1st,  and 
retomed  August  5tb.  Tbe  day  before  I  left, 
I  went  to  see  defendant,  and  told  him  tbat 
tbe  bonus  must  be  kept  as  a  bonus,  or  we 
conld  do  no  business  at  all.  He  said,  wait 
until  be  conld  hear  from  Forrester.  T  re- 
peated the  conversation  to  Welch.  For  in- 
stance, if  he  gave  us  a  draft  for  a  car  load  of 
melons,  and  it  suited  us,  we  would  advance 
him  fifty  per  cent  That  is  tbe  original  ar- 
rangement as  to  how  we  should  conduct  this 
business.  However,  for  this  charge  of  $2,- 
700,  we  bad  no  drafts  In  hand.  Our  respon- 
sibility was  with  tbe  melon  exchange  com- 
pany. I  asked  defendant  If  Hobbs  &  Tuck- 
er would  be  responsible  for  these  drafts,  and 
in  tliat  case  we  would  not  require  any  bonns. 
I  had  no  conversation  with  defendant  about 
his  responsibility  for  delivering  tbe  drafts. 
We  never  expected  to  adTOn(»  a  dollar  with- 
out tbe  drafts  In  hand.  I  had  a  conversation 
with  him  after  my  return.  He  came  to  my 
office  after  I  got  back,  to  talk  the  matter 
over.  He  was  afraid  I  would  think  he  bad 
flouo  something  that  was  not  exactly  right, 
and  I  asked  him  the  qnestlon  why  did  be  get 
the  money  from  us,  when  I  had  every  reason 
to  believe  he  knew  the  thing  had  failed  be- 
fore he  got  the  money,  and  why  did  he  get  tbe 
money  from  us  under  these  conditions.  And 
be  said,  To  tell  you  the  truth,  I  had  too  much 
money  In  this  business,  and  bad  to  get  some 
out.  I  bad  to  recoup  myself.*  When  he  trad- 
ed those  drafts,  I  do  not  think  there  was  a 
cent  of  the  bonus  there.  I  think  that  money 
bad  all  been  drawn  out.  X  am  not  positive, 
but  am  quite  sure,  that  he  knew  be  was  not 
drawing  against  the  bonus  money.   I  sup- 


pose he  was  drawing  against  the  promise  to 
furnish  these  drafts.   That  Is  what  I  gath- 
ered. All  tbat  I  know  la  tbat  there  was  noth- 
ing in  hand  to  be  drawn  against,  except  the 
expectation  of  being  replaced  by  melon  drafts. 
Two  or  three  days  before  the  failure  of  the 
exchange,  be  had  luBtructimis  not  to  buy  any 
more  melons  (so  he  told  me).   I  will  not  state 
positive  how  much  of  tbe  bonus  was  on 
hand  when  X  left   There  was  nothing  on 
hand  when  this  transaction  took  place,  but 
mi^t  hare  been  in  round  numbers  about  half 
tbe  amount  which  the  bonus  should  have  been 
when  I  left   I  did  not  like  to  leave  bore 
with  this  bonus  Impaired,  and  asked  Welch 
to  see  defendant,  but  he  was  busy,  and  did 
not  go'.    He  did  not  attach  the  Importance  to 
it  that  I  did.  Whea  I  left  here,  there  was  a 
credit  to  the  »change  of  $10,605.    On  July 
7tb  there  was  a  credit  for  $5,103.53.  The 
$2,000  item  seems  to  have  been  paid  on  the 
8th.   On  the  8th  I  find  a  balance  of  $5,205.20, 
and  on  the  9tb,  $3,766.84;  tbat  is,  from  eight 
to  ten  thousand  dollars  in  theae  drafts  that 
were  gone  forward,  drawn  principally  against 
the  stockholders  of  this  concern,  and  returned 
unpaid;  and  tbey  are  credited  np  here  as 
cash,  and  were  nothing  but  worthless  drafts 
on  stockholders.   I  know  tbey  were  stock- 
holders, because  we  had  a  list  of  them  foi^ 
ttlsbed  us  when  they  first  started.   The  lar- 
gest drafts  were  all  drawn  against  the  stodc- 
holders  of  the  concern,  with  bills  of  lading 
attached;  and  they  were  houses  of  high  stand- 
ing, and  we  did  not  get  anything  out  of  them. 
After  a  deduction  of  those  drafts  tbat  were 
returned,  they  would  have  owed  us  $3,000  at 
that  time.   These  drafts  were  never  charged 
up  against  that  bonus  fund.    The  indebted- 
[  ness  the  melon  exchange  was  under  to  us 
when  It  failed  was  never  paid,  and  we  did  not 
count  that  anything  at  aU.    We  only  counted 
what  we  advanced  defendant    The  exchange 
was  Indebted  to  us  $6,700.    $2,700  we  claim 
is  good,  and  the  other  lost  While  this  ac- 
count shows  they  had  a  big  credit  these 
drafts  were  In  transit  coming  back  to  us,  and 
were  charged  against  this  account  Those 
were  the  last  drafts  we  got  that  came  back 
unpaid  towards  the  last  of  the  business.  A 
great  many  had  come  back  in  the  last  week 
or  ton  days.  When  they  came  back,  Hobbs  & 
^  Tucker  made  them  good.    Unfortunately,  the 
j  bonus  was  not  kept  separate.    The  bonus  bad 
I  l>eeo  exhausted  prior  to  this  transaction.  Tbe 
I  drafts  that  had  been  returned  up  to  the  time 
I  of  this  transaction  had  been  taken  care  of  by 
j  Hobbs  &  Tucker.    On  July  7th  the  exchange 
I  was  credited  as  stated,  but  we  had  taken 
j  drafts  as  cash,  and  sent  them  forward  for 
!  collection,  and  bad  no  report  on  them.  They 
I  were  coming  back  every  day,  but  the  bulk  of 
I  them  came  back  after  the  transaction  with  de- 
fendant   The  bank  had  paid  the  money  for 
them,  and  sent  them  off  to  our  correspondents 
for  collection.    There  was  a  liability  to  us 
I  from  the  exchange  until  we  got  final  pay- 
I  meat  for  them.   Up  to  the  time  ta  tbe  fiUl- 
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nre.  If  one  of  those  drafts  came  beck  un- 
paid, all  we  had  to  do  was  to  present  It  to 
Hobbe  &  Tucker,  and  they  would  refund  the 
money;  bat  after  the  failure  they  were  left 
on  our  hands,  and,  while  the  account  showed 
an  actual  credit  to  the  exchange.  It  should 
not  hare  been,  because  the  drafts  were  not 
finally  paid.  There  were  enough  drafts  out 
to  absorb  that  fund.  On  the  9th  there  were 
out  atwut  $8,500  of  drafts,  when  thetr  account 
showed  $3,700  to  their  credit;  In  other  words, 
they  had  out  $5,000  more  than  they  had  credit 
for.  If  the  drafts  had  got  back  to  the  bank 
by  that  time,  the  exchange  would  have  owed 
us  $5,700.  The  responsibility  had  occurred, 
but  the  drafts  had  not  been  charged  up.  The 
melon  exchange  was  due  us  for  the  drafts 
that  had  been  received  and  sent  off  for  col- 
lection. Defendant  drew  all  the  drafts.  The 
understanding  was  that  we  were  to  advance 
them  a  certain  anm  on  these  melon  drafts, 
and  we  bad  advanced  them  $8,500.  At  the 
time  of  this  transaction  with  defendant,  the 
$7,600  had  been  absorbed  by  previous  drafts. 
Nothing  was  said  about  the  way  In  which 
these  drafts  were  to  be  paid.  Under  our 
original  agreement,  defendant  had  no  right  to 
draw  a  check  not  based  on  a  melon  shipment 
on  that  bonus.  I  would  not  have  let  it 
touched  that  fund.  It  would  have  been  a  sep- 
arate transaction.  These  unpaid  drafts  char- 
ged up  on  August  9th  were  turned  over  to 
defendant,  and  he  gave  ns  a  check  for  part 
of  them;  and,  after  this  failure  came,  some 
of  the  drafts  were  drawn  on  stockholders, 
and  he  gave  us  back  those  drafts,  and  we 
tried  to  get  them  out  of  the  stockholders,  but 
could  not.  These  drafts  on  the  stockholders 
were  for  cars  of  melons  with  bills  of  lading 
attached,  like  all  the  others.  They  were  Act- 
ing like  any  other  customers.  This  $8,500  of 
melon  drafts  came  in  abont  the  7th,  Stfa,  and 
9th  of  Jnly.  We  did  not  charge  them  up  un- 
til they  all  came  In,  and  then  all  at  one  time, 
and  they  were  In  considerably  before  they 
were  charged  up.  When  the  exchange  was  In 
existence,  Hobbs  &  Tucker  made  good  to  us 
all  these  drafts  that  were  In  default  There 
was  none  In  defiralt  when  defendant  made 
the  promise  that  we  claim.  This  transaction 
with  him  was  not  in  the  (vdinary  line  of  the 
business,  bat  was  an  outside  matter.  I  told 
him  I  would  not  advance  without  the  bonus 
Intact,  bat  did  not  anticipate  anything  like 
this.  There  were  some  drafts  that  came  In 
unpaid,  retnmed  for  some  objection.  I  do  not 
remember  what  they  were;  and  we  would 
send  them  to  defendant,  and  he  would  give  ua 
a  chet^  on  onrselves,  and  make  that  good  by 
snlraeqaent  deposits.  They  woald  deposit 
melon  drafts  with  bills  of  lading  attached. 
On  July  6th,  on  a  settlement  between  the 
bank  and  the  exchange,  they  would  have 
owed  us  ?S,700  if  they  had  made  good  all  the 
drafts  that  were  not  heard  from.  We  sent 
the  drafts  forward,  and  did  not  know  that 
day  that  ther^  was  a  cent  due  ns.  Oar  books 
showed  orer  $3,000  dne  tbem.  When  a  draft 


came  ba^,  defendant  would  swap  me  a  good 
one  for  It.  He  was  treasnrer  of  the  meltm  ex- 
change, and  the  bnslness  was  carried  cm 

him  as  treasnrer." 

Tucker,  the  president  of  the  bank,  testified: 
"Forrester,  president  of  the  exchange,  came 
to  me,  and  said  defendant  would  need  some 
assistance  In  handling  the  melon  business, 
and  wanted  to  know  If  the  bank  would  assist 
him  In  cashing  drafts,  and  said  that  defend- 
ant, as  treasurer  of  the  melon  exchange, 
would  deposit  $7,500,  this  bonus  to  remain 
intact,  and  secure  ns  against  any  losses  for 
cashing  these  drafts.  They  were  to  Indemnify 
me  against  any  losses.  The  exact  amount  I 
do  not  remember,  but  about  half  was  deposit- 
ed with  the  bank  when  I  left  here  the  latter 
part  of  June.  I  left  with  the  understanding 
with  Welch  that  the  bonus  should  be  made 
up  to  $7,600,  and  should  be  Intact.  When  I 
came  home,  a  few  days  after  the  failure  of 
the  melon  exchange,  their  debt  to  the  bank. 
Including  the  amount  advanced  defendant, 
was  about  $5,600.  The  bonus  was  «chansted, 
and  Wel<A  had  let  defendant  have  a  good 
amount  In  addition.  According  to  onr  under^ 
standing,  we  were  to  cash  melon  drafts  for 
defendant  I  had  no  understanding  with  him 
as  to  making  advancements  In  the  absence  of 
drafts.  Very  few  transactions  took  place  be- 
fore I  left" 

Woolen  &  Wooten  and  J.  W.  Walters,  ftff 
plaintiff  in  error.  R.  Hobbs,  W.  T.  Jonea,  and 
D.  H.  Pope,  for  defendant  In  error. 

LUMPKIN,  J.  The  Commercial  Bank  of 
Albany  brought  an  action  against  A.  W.  Tuck- 
er. A  nonsuit  was  granted,  and  the  plalntltT 
excepted.  The  substance  of  the  declaration 
and  of  the  evidence  offered  in  support  of  It 
appear  In  the  official  report. 

1.  We  liave  given  the  declaration  a  very 
thorough  and  careful  examination.  Taking  in- 
to view  all  of  its  allegations,  we  do  not  think 
It  can  be  fairly  construed  as  being  either  more 
or  less  than  an  action  by  the  bank  against 
Tucker  for  money  loaned  or  advanced  to  blm 
upon  bis  promise  and  imdertaking  that  he 
would  turn  over  and  deliver  to  the  bank  drafts 
drawii  by  the  Georgia  &  Carolina  Melon  Ex- 
change, a  company  of  which  he  was  the  treas- 
nrer. As  will  be  seen  by  reference  to  the  re- 
porter's statement,  the  declaration  alleges  that 
the  plaintiff  paid  the  drafts  "simply  as  a  mat- 
ter of  accommodation  to  defaidant";  that  "he 
well  knew  the  falling  condition  of  the  ex- 
change when  he  borrowed  said  money  of 
plaintiff";  that  "said  drafts  were  paid  by 
plaintiff  on  the  fialth  of  the  responcdblllty  of 
defendant";  and  that  "he  became  liable  and 
*  *  *  undertook  and  promised  to  pay  plaln- 
tltT' the  snm  so  advanced,  l^ese  and  other 
like  expressions  In  the  declaration  brar  out, 
we  think,  the  construction  we  have  placed  up- 
on it  An  examination  of  the  evidence  will 
show  that  It  does  not  support  the  declaration. 
The  case  made  by  the  proof  was  tluit  the 
money  was  not  loaned  or  advanced  to  Tucker 
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indiTidnally,  but  to  tbe  company  he  repre- 
Mtited;  and  altlioaeh  fbece  was  eridoKe  ttut 
Tucker  did  omtiact  and  ondertake,  aa  alleged, 
to  torn  over  and  deUvor  to  tbe  tiaiik  drafts 
drawn  hy  bis  cmupany  on  melon  ablpments, 
there  la  a  &tal  variance  betweoi  the  dectara* 
tiMi  and  the  evldrace  in  the  vital  respect 
above  pointed  ont  An  avermoit  that  money 
was  loaned  to  an  Individual  or  advanced  to 
htm  la  not  supported  by  proof  tbat  It'Waa 
loaned  to  a  company  for  which  he  was  acting. 
The  two  things  are  neceasarOy  Inconsistent 
2.  The  Jndgmmt  of  nonsnlt,  for  the  reaaona 
above  stated,  was  clearly  right,  and  is  there- 
fore affirmed.  But  we  have  given  dlremoo 
tbat  the  plaintiff  may  amend  hla  dedaratum, 
at  or  befwe  tbe  time  when  tbe  remittitur 
fkom  thia  court  is  entered  In  tbe  court  below, 
so  as  to  make  tiie  pl»ding  and  tbe  evidence 
correspond,  and  that,  upon  this  being  done, 
the  case  be  rdnstated.  Onr  reason  for  giv- 
ing this  dlrectiim  Is  that  the  case  made  by  the 
evidence  seemg  to  be  merltoriona;  and.  If 
the  idalntlff  really  to  oitltled  to  a  recovery.  It 
ought  not  to  be  defeated  upon  mere  technical 
rules,  however  correct  Wltliont  making  now 
any  abmlotely  btaidlng  or  deflnlta  adjudica- 
tion that  the  idaintlff  Is  entitled  to  recover 
upon  tbe  tacts  proved,  we  simply  rule  that  tbe 
caae  andean  to  be  one  worthy  of  further  in- 
vestigation. Tbe  trial  court  may  be  aUe, 
without  serious  difficulty,  to  arrive  at  a  inat 
and  lawful  condualon  when  tbe  defendant's 
aide  oC  tto  case  has  been  brought  out  by  the 
evidence.  Whether  or  not  he  Is  protected  by 
the  statato  of  fkands,  or,  independently  of  this 
queBti(ni,  is  tor  any  other  reason  not  liable, 
can  better  be  determined  after  the  whole  case 
has  beea  dev^ped.  Judgment  affirmed,  with 
direction. 


<»4  Gu.  M9) 

FBTRIB  V.  8TEEDLY. 
(Supreme  Gout  of  Georgia.    Joly  23, 1894.) 

PABTXBRBHIP— RlORTB  OV  SOBTITOR. 

No  action  lies  In  favor  of  the  BarrlvlDg 
partner  against  the  repreBentative  of  the  de- 
ceased partner  to  recover  back  tbe  whole  pre- 
miam  paid  by  the  plaintiff  to  the  intestate  of  the 
defendant  for  being^  taken  into  a  partnership 
with  the  latter  in  his  professional  busings,  as 
a  physician;  tbe  partnership  term  agreed  apon 
being  two  years,  and  diBsolntlon  by  death  hav- 
ing taken  place  within  a  few  days  after  the  ex- 
piration of  three  months:  the  contract  of  part- 
nership being  silent  touching  deadi,  or  dissola- 
tioQ  thereby,  and  touching  a  return  of  the  mon- 
ey paid  as  premium,  or  any  part  thereof.  The 
petition  in  the  present  case  makes  no  offer  to  ap- 
portion the  premium,  or  application  to  have  It 
apportioned,  nor  does  it  allege  that  it  la  appor- 
tionable.  and'  no  facts  are  set  forth  upon  whidi 
any  apportionment  could  be  made. 
(Syllabua  by  tbe  Court) 

Error  from  superior  court,  Clarke  county; 
N.  L.  Hntcblns,  Judge. 

Action  by  G.  B.  Petrle  against  Georgia 
Sicedly,  administratrix.  From  a  judgment 
for  defendant  on  demurrer  to  the  complaint 
plaintiff  brings  error.  Affirmed. 


Thomas  ft  Striddand.  for  plaintiff  In  vaor. 
Erwln  ft  Oobb,  for  defendant  In  wior. 

SIMMONS,  J.  It  appears  from  the  dec- 
laration that  Dr.  Steedly,  a  physician  resid- 
ing In  Athens,  Ga.,  entered  Into  a  partn«ahlp 
with  Dr.  Petrle,  a  nonresldrat  jAyslctan,  on 
the  Sth  of  December.  1S91,  toe  a  term  of  two 
years.  The  contract  of  partnwiAlp  recited 
tbat  Dr.  Steedly.  betog  establUbed  in  Clarke 
county  in  tbe  practice  of  medicine,  and  de- 
siring to  enter  the  practice  of  snigery  to  a 
greatw  degree  than  fonn«ly,  bdleved  it  best 
to  take  a  parbiar;  tbat  Dr.  Petrle,  atta 
looking  over  the  Add  bsA  work,  was  £avOT- 
ably  disposed  and  Indlned  to  conn^  and  had 
come;  and  that  they  agreed  as  follows:  Dr. 
Steedly  to  associate  Dr.  Petrle  with  him  aa 
an  equal  partner,— the  partnership  to  inclnde 
everything  in  the  way  of  private  practice, 
sanitarium,  hospital,  training  school,  or  oth- 
erwise, as  th^  might  see  proper  to  enlarge 
their  professional  wwkr-^and  Uiat  Dr.  Petile 
waa  to  pay  Dr.  Steedly  11,000  In  cash,  and 
at  the  wd  of  tbe  first  year  f600  addlttonal 
if  they  had  collected  out  of  the  partnovhip 
business  aa  much  as  $6,000,  or  bad  Its  equiv- 
alent in  accounts,  etc.  The  partaeiBhIp,  aa 
above  stated,  was  to  last  two  yean.  Dr. 
Petrle  paid  the  $1,000  In  cash  upon  entering 
Into  the  partnership.  A  little  more  than 
threemonthsthereafter.Dr.Steedlydied;  and, 
after  the  time  arrived  In  which  salt  could 
be  brought  against  bis  admbiistratrix.  Dr. 
Petrle  brought  this  action  against  her  to  re- 
cover tbe  $1,000  paid  to  the  intestate.— It  be- 
ing alleged  that  the  consideration  of  the  con- 
tract had  failed,  and  without  fault  of  the 
petitioner,  by  reascm  of  the  partnership  hav- 
ing beoi  twmlnated  by  the  death  of  Dr. 
Steedly;  that  the  ^ect  of  his  death  was  to 
r^ease  each  &om  bis  obUgatkms,  and  entitle 
the  petitioner  to  be  placed  in  the  position  he 
was  In  when  the  partnership  was  ent»*ed 
Into.  Tbe  defradant  demurred  to  the  dec- 
laration up<Hi  the  ground  that  It  was  not  auf- 
fldoit  In  law,  and  set  forth  no  cause  of  ac- 
tion against  the  defendant  The  deronrrw 
was  sustained,  and  the  plaintiff  excepted. 

The  court  did  not  err  In  tbe  ruling  com- 
plained ot.  The  genwal  rule  of  law  is  that 
where  a  contract  has  been  In  part  performed, 
no  part  of  the  mmey  paid  under  the  contract 
can  be  recovered  back.  The  contract  declar- 
ed apon  being  one  of  a  personal  nature,  the 
death  of  one  of  tbe  parties  put  an  end  to  it 
Further  performance  was  prevented  by  the 
act  of  God.  There  was  no  breach  of  con- 
tract upon  which  an  action  would  lie  against 
the  administratrix.  The  contract  was  tot 
I^ersonal  servloes  on  the  part  of  both,  and 
both  parties  knew  when  ttiey  entered  into  the 
contract  that  performance  might  be  prevent- 
ed at  any  time  during  the  two  years  by  the 
death  of  one  of  them.  They  could  have  pro- 
vided in  the  contract  for  the  return  of  tbe 
money,  or  a  part  of  it  In  such  a  contingency: 
but,  having  ftilled  to  do  so,  it  would  be  doing 
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violence  to  the  tmu  of  tbe  contract  1^  as 
a  presumption  of  law  or  fact,  nicb  a  cimdl- 
tlon  should  be  added.  Nothing  Is  said  In  the 
otmtract  as  to  ajiportlonnient  of  the  amount 
paid.  In  CAM  of  death,  nor  Is  there  any  alle- 
gation fn  the  declaration  that  the  contract  Is 
appCHTtlonable.  and  no  facts  are  set  forth  np- 
4m  whl<di  any  apportionment  eontd  be  made. 
We  think  it  is  clear  that,  if  tbe  plaintiff  was 
eotttled  to  recover  anjrthlns  at  all,  he  was 
not  entitled  to  maintain  an  action  for  the 
whole  of  tbe  money  paid.  It  Is  dlflOcolt  to 
see  how  an  aiqportlonmmt  conld  be  made  by 
the  jmy,  even  If  tiie  plalntUt  had  a«ked  for 
an  apporttonmrat.  The  plalntUt,  who  was  a 
nonreeident  of  Athens,  and  probably  a  stran- 
ger to  the  people  of  that  place,  was.  by  rea- 
son of  his  partnership  with  the  defendant's 
Intestate,  who  had  an  established  practice 
among  them,  Intiodnced  to  than  as  a  compe- 
trait  phytfdan.  Vor  three  months  he  was 
associated  In  bis  partner's  pmctlce^  and  np<m 
the  death  of  tbe  lattw  may  have  succeeded 
la  retaining  a  considamble  portion  of  the 
patronage  which  bad  been  extended  to  his 
partner.and  the  adTantagesthusdertTedfrom 
the  contract  may  have  compensated  htm  ful- 
ly for  the  amount  p^d  by  him.  It  will  be 
seen«  thertfore,  how  difficult  It  would  be  to 
arrlTe  at  an  equitable  apportionment  of  the 
amount  paid.  If  the  plalntUf  had  offered  to 
make  an  apportlrament.  Oounsd  for  tbe 
plalntUf  in  error  relied  upon  the  case  of 
Hirst  T.  Tolson,  13  Jur.  606,  cited  In  note  to 
81  Am.  Dec.  521,  In  which  the  court  decreed 
tbe  return  of  a  proporti<mate  part  of  the  pre- 
mium of  dertuhip  paid  by  an  articled  clerk, 
wbwe  the  solicitor  to  whom  be  was  articled 
died  shortly  after  the  expiration  of  the  sec- 
ond year  of  the  article.  In  that  case,  how- 
ever, the  court  of  equity  was  oierclslng  its 
authority  over  one  of  Its  own  offlcere,  as  was 
pointed  out  In  the  case  of  Wbtncnp  t. 
Hughes,  li.  B.  e  G.  P.  78,  in  which  the  case 
of  Hirst  T.  Tolson  Is  doubted.  For  a  full 
discussion  of  the  principle  announced  In  this 
decision,  see  the  opinion  of  tbe  court  in  Whin- 
cup  T.  Hughes,  supra.   Judgment  affirmed. 


<94  Oft.  SU) 

MONTGOMBRT  et  al.  t.  MARTIN. 

(Supreme  Court  of  Georgia.    July  30,  1894.) 

RBLBASB  OT  SORBTT— MlSAPPLICATlOS  OF  Pat- 
MBNT— COHSTOKBATIOK  OT  CoSTRAOT. 

1.  Where  a  mortgagee  of  personalty,  with, 
oat  the  oonseot  of  a  suretr  upon  tbe  note  se- 
cond by  the  mortgage,  applies  the  mortgaged 
property  or  its  proceeds  to  another  debt  owing 
to  bim  by  the  mortgagor,  the  surety  Is  discbar- 

fted  to  the  extent  of  tbe  value  of  the  property  or 
ts  proceeds  tbaa  misapplied,  bat  no  furtoer. 

2.  A  promise  by  the  mortgagee,  matte  after 
the  contract  of  suretyship,  not  to  credit  tbe 
mortgagor  beyond  the  amount  covered  by  tbe 
mortgage,  wUl  not  bind  the  mortgagee,  the  same 
being  made  without  any  consideration,  and  a 
breach  of  such  a  promise  will  have  no  effect  ou 
the  contract  of  saretyship. 

(SyUabns  by  the  Coart) 

T.21s.B.no.8— 38 


Brror  from  CII7  oonrt  of  Oartenvtlle;  & 
Attaway,  Judge 

Action  on  notes  by  Montgomny  ft  Oa 
against  F.  M.  Martin,  tniere  was  a  verdict 
for  defwdant,  and  ftom  a  judgment  refus- 
ing a  new  trial  plaintiffs  bring  enur.  Re- 
versed. 

The  fttflowiog  is  tbe  official  report: 
Montgomery  &  Ca  sued  Martin  on  two 
promissory  notes,  each  dated  January  14, 
1800r-one  for  9175,  due  October  1, 1880;  the 
otbK  tm  S18D.76,  due  November  1,  1800. 
Thase  notes  were  signed  W.  G.  Aiil^ 
and  F.  M.  Martin.  They  bore  credits  for 
cash  paid,  >ia06  and  $126.16,  October  23. 
1890,  and  November  18,  1880,  respecttvely: 
and  of  918J20  net  proceeds  of  sale  ta  prop- 
erty ot  W.  O.  Ball^  und«  mortgage  fl.  fs., 
coming  Into  tlw  sheriff's  hands  January  6, 
188L  There  was  a  return  of  non  est  In- 
ventus as  to  Ballcgr.  Martin  ifleaded  not 
Indebted.  Further,  that  he  was  only  surety 
upon  the  note  sued  on,  and  always  was  such, 
which  fact  was  known  to  plalntlffbat,  before, 
and  since  the  executirai  of  the  notes,  and  the 
notes  were  taken  upon  that  distinct  nnder^ 
standing.  Farther,  he  signed  tbe  notes  on 
agreement  with  ^IntUBs,  at  and  befwe  they 
were  given,  that  th^  would  take  from  Bai- 
ley a  valid  mortgage  to  secure  the  notes  up- 
on the  live  stock  of  Bailey  worth  $100,  and 
also  upon  tbe  crops  of  Bailey  of  1890,  con- 
sisting of  about  55  acres  ct  cotton  and  8 
acres  of  corn,  all  alttmted  upon  tbe  place  of 
defendant;  and  upon  the  further  agreement 
with  plaintiffs,  at  and  before  the  «ecutIon 
of  the  notes,  that  plaintiffs  should  not  fur- 
nish Bailey  more  supplies  or  other  things 
than  would  make  the  principal  of  the  note, 
and  that  plaintiffs  would  diligently  use  the 
mortgage  (which  was  in  fact  given  by  Bai- 
ley to  plaintiffs)  in  such  way  as  that  defend- 
int  should  get  the  benefit  th^^of  in  the  ex- 
tinguishment of  the  note  sued  on;  that  Is 
to  say.  that  plaintiffs  would,  upon  tbe  ma- 
turity of  the  notes,  diligently  foreclose  the 
same,  and  collect  all  pos^ble  thereon.  These 
agreements  were  a  condition  precedent  on 
which  defendant  signed  the  note,  but  plain- 
tiffs violated  the  agreement,  in  that  they  did 
not  diligently  foreclose  and  collect  the  mort- 
gage, and  endeavor  to  collect  said  debts. 
Bailey's  crop  so  mortgage  being  worth  smne 
¥415,  and  plaintiffs'  mortgage  being  a  first 
lien  thereon,  and  if  plaintiffs  had  complied 
with  their  agreements  they  would  have  real- 
ized from  the  foreclosure  of  tbe  mortgage 
more  than  enough  to  discharge  the  notes. 
Plaintiffs  further  violated  tbe  agreement,  Id 
that  they  failed  and  refused  to  confine  tbe 
things  furnished  by  them  to  Bailey  to  the 
amount  of  tbe  notes  sued  on,  but  furnished 
him  in  addition  supplies  to  tbe  amount  of 
9100,  whereby  his  indebtedness  to  them  be- 
came increased,  and  his  ability  to  pay  the 
notes  decreased,  and  the  risk  of  this  de- 
fendant "decreased,"  contrary  to  the  express 
agreement  between  plaintlCb  and  this  de- 
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fendant,  as  a  condition  precedent  to  the 
signing  of  the  note,  that  all  payments  re- 
ceived by  plaintiffs  from  Bailey,  and  es- 
pecially all  tlae  crops  of  Bailey,  should  be  ap- 
plied as  a  credit  upon  the  notee.  Defendant 
cannot  give  the  exact  dates  and  amount  bo 
paid  by  Bailey  to  plaintiffs,  but  some  time 
between  September  7  and  December  1,  1890, 
Bailey  delivered  to  them  seven  bales  of  cot- 
ton, worth  on  an  average  $45  per  bale  or 
more,  which  should  have  been  applied  to  the 
notes  sued  on.  There  was  a  verdict  for  de- 
fendant, and,  plalntlfb*  motion  for  new  trial 
being  overmled,  they  excepted.  The  motion 
contained  the  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.;  also  because 
the  court  erred  in  allowing  defendant,  Mar- 
tin, over  objection  of  connsel.  to  testify  that 
It  was  the  agreement  and  underErtanding  be- 
tween him  and  Montgomery,  before  and  aft«T 
the  signing  of  the  notes,  that  the  proceeds  of 
Bailey's  cotton  should  be  applied  to  the  pay- 
ment of  the  notes,  and  that  the  notes  were 
given  on  that  condition.  Plaintiffs'  counsel 
objected  to  this  testimony,  because  it  sought 
to  ingraft  new  conditions  upon  the  contract. 
In  conflict  with  those  expressed  In  the  notes, 
and  because  the  conditions  were  not  !d  the 
notes,  and  defendant  conld  not  be  heard  to 
set  up  conditions  precedent  In  conflict  there- 
with; because  the  court  erred  in  charging 
and  allowing  the  jury  to  consider  oral  evi- 
dence for  the  purpose  of  establishing  snch 
conditions,  against  the  express  terms  of  the 
notes  sued  on.  Error  In  charging:  "If  yon 
believe  from  the  testimony  that  Martin  sign- 
ed these  notes  only  as  security,  and  that  he 
signed  them  upon  the  condition  that  was 
agreed  to  by  Montgomery  at  the  time,  that 
Montgomery  would  apply  the  proceeds  of  all 
cotton  brought  in  by  Bailey  that  year  to  the 
extinguishment  of  these  notes,  now  !f  you 
believe  that  Martin  signed  these  as  security 
upon  the  condition  which  was  agreed  to 
then  at  the  time,  and  you  further  find  from 
the  testimony  that  Montgomery  failed  to 
carry  out  that  condition  and  comply  with 
that  contract  and  agreement,  then  Martin 
would  be  released  under  the  law,"  Alleged 
to  be  error  because  under  the  evidence,  if  the 
surety  was  discharged  at  all,  it  would  not 
be  complete,  but  only  a  discharge  to  the 
extent  of  the  damage  he  sustained,  which 
could  only  have  been  for  the  amount  so 
misapplied,  and  which  the  evidence  showed 
to  be  much  less  than  was  due  on  the  notes 
at  the  time.  Error  In  chai^ng:  "If  Martin 
signed  the  notes  as  security  upon  the  further 
condition,  which  was  agreed  to  at  the  time 
by  Montgomery,  that  Montgomery  was  to 
take  a  mortgage  from  Bailey  on  part  of  his 
crop  for  the  purpose  of  securing  Martin,  and 
Montgomery  did  afterwards,  in  pursuance  of 
this  agreement,  take  a  mortgage,  and  then 
afterwards  misapplied  the  proceeds  of  said 
cotton,  that  would  release  Martin."  "If  you 
believe  from  the  evidence  that  the  condition 
an  wblch  Martin  signed  the  notes  sued  on  aa 


security  for  Bailey  wu  UUit  Montgomery 
should  take  from  Bailey  a  mortgage  on  the 
latter's  cotton  crop  to  secure  said  debt,  and 
apply  the  proceeds  received  by  Montgomery 
from  said  cotton  crop  upon  the  notes  which 
Martin  signed  aa  security,  and  Montgomeiy 
assented  to  this  agreement  by  securing  the 
proceeds  of  said  cotton  and  appropriating  It 
to  another  debt,  then  I  charge  yon  that  Mar- 
tin would  be  released,  and  the  plaintiffs 
could  not  recover  anything  against  him  In 
this  case."  "If  yon  find  from  the  evidence 
that  the  condition  on  which  Martin  signed 
the  notes  sued  on,  as  security,  was  that 
Montgomery  should  not  extend  credit  to  Bai- 
ley over  and  above  the  amount  of  the  notes 
which  Martin  signed  aa  security,  In  such  a 
way  as  to  increase  Martin's  risk.— that  lt>, 
that  Montgomery  should  not  sell  anything  to 
Bailey  on  a  credit  after  he  has  taken  up 
the  amount  which  Martin  signed  aa  aecori- 
ty,  and  In  this  way  increased  Martin's  riak; 
and  if  this  condition  was  nnderstood  and 
agreed  upon  by  Martin  and  Montgomor  at 
the  time  of  signing  said  notes;  and  If  MtHit- 
gomery  violated  this  agreement  or  condldon, 
by  letting  Bailey  have  goods  In  addition  to 
the  amount  of  the  notes  sued  on,  without 
Martin's  consent,  and  applied  the  payment 
of  such  overplus  to  the  proceeds  of  cotton 
mortgaged  to  secure  the  notes  sned  on,— then 
I  charge  you  that  Martin  would  be  released 
and  discharged,  and  plaintiffs  conld  not  re- 
cover anything  against  him  In  this  case." 
Because,  under  the  evidence  In  this  case,  the 
court  should  have  charged  the  Jury  that  if 
they  found  from  the  evidence  that  it  wa& 
necessary  for  Bailey  to  have  more  suj^lies 
than  the  note  called  for,  to  enable  hfm  to 
make  and  harvest  his  crop,  and  that  said 
supplies  were  furnished  by  Mon^omery 
with  the  knowledge  or  cimsent  of  Martin, 
the  payment  of  such  supply  account,  arising 
from  the  proceeds  of  Bailey's  crop,  was  not 
such  a  misapplication  of  the  fnnd  In  hand  as 
would  relieve  and  discharge  the  security. 

A.  M.  Foute  and  T.  C-  Mtlner,  for  plain- 
tiffs In  error.   John  W.  Akin,  for  defendant 

in  error, 

LUMPKIN,  J.  The  motion  for  a  new  trial 
contained  several  grounds,  which,  together 
with  the  facts  necessary  to  an  UDderstandlng 
of  the  questions  involved  In  this  case,  are  set 
forth  by  the  reporter.  The  headnotcs  really 
cover  the  whole  case  upon  Its  substantial 
merits,  as  disclosed  by  the  record. 

1.  It  appears  that  Montgomery  &  Co.  did. 
In  fact,  take  from  Bailey  a  mortgage  In  ac- 
cordance with  their  agreement  to  do  so;  but 
as  against  the  rights  of  Martin,  the  surety, 
they  wrongfully  applied  a  portion  of  the 
I  mortgaged  property,  or  Its  proceeds,  to  an- 
!  other  debt  they  held  against  Bailey-   To  this 
I  extent  the  surety  was  Injured,  and  therefore 
la  entitled  to  credit,  as  to  his  liability  on  the 
note,  to  the  extent  of  the  value  ot  the  prop- 
erty thus  mlaappro{triBted. 
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2.  It  does  not  appear  tiiat  Montgomeir  & 
Co.  made  any  agreement  with  Martin  not  to 
credit  Ball^  twyond  the  amount  covered  by 
the  mortgage  aa  an  inducement  to  sign  the 
note.  If,  after  the  execution  and  delivery 
of  the  note,  Montgomery  &  Co.,  without  any 
valnable  conalderation  moving  to  them,  made 
any  snch  agreement,  it  would  not  affect  the 
contract  of  suretyship  entered  Into  by  Mar- 
tin, because  such  agreement  on  the  part  of 
Mcmtgomery  ft  Go.  would  be  a  mere  nudum 
pactum;  but  neither  the  absence  of  such  an 
agreement,  nor  Its  Invalidity,  would  author- 
ise the  appropriation  of  the  mortgaged  prop- 
erty to  the  addltltmal  debt  of  Bailey  not  cov- 
ered by  the  mortgage,  even  If  the  surety  ex- 
pressly assented  to  the  giving  of  the  addi- 
tional credit  to  Bailey,  unless  that  assent, 
(airly  interpreted  under  all  the  circumstan- 
ces, clearly  implied  a  consent  on  the  part  of 
the  surety  to  such  application.  As  the  case 
Is  to  be  tried  again,  we  trust  that  the  facts, 
which,  with  the  rec(Hrd  now  before  us,  ap- 
pear to  be  somewhat  confused,  will  be  fully 
cleared  up,  and  that.  In  the  light  of  the  rules 
we  have  attempted  to  outline,  a  right  and 
just  Fault  may  be  reached.  Judgment  re- 
versed. 


m  Oa.  1611 

miNT  V.  HUNT. 

(Supreme  Oonrt  of  €reoriria.    Aag.  6,  1891.) 

CosTODT  OF  Child— CoKTBACT  Kelbasihg— Du- 
BBSB— Habeas  OoBPOS--Ta<n;a. 

1.  A  warrant  against  a  tether  on  a  charge 
of  kidnapping  big  own  minor  children,  it  not 
appearing  that  he  had  ever  parted  with  ills  pa- 
ternal right  to  their  custody,  is  a  nnllity;  and 
a  writing  executed  by  him  while  under  arrest  by 
virtue  of  such  a  warrant,  and  under  the  infln- 
ence  of  a  promise  to  discbarge  him  from  the  ar- 
rest, purporting  to  surrender  to  the  mother  of 
the  children  his  paternal  authority,  is  not  bind- 
ing, the  same  bemg  procured  by  duress. 

2.  Where  husband  and  wife  are  living  in  a 
atate  of  separation,  the  county  of  the  hnsba&d'a 
residence  is  the  county  of  the  residence  of  the 
minor  children,  nnleas  he  has  consented  to  their 
acquiring  a  residence  elsewhere,  or  has  volun- 
tarily rainquisbed  his  pBternel  authority  over 
them,  or  has  been  otherwise  l^mlly  derived 
thereof.  But,  irrespective  of  residence,  the  or- 
dinary of  the  county  in  which  the  minor  chil- 
dren were  unlawfully  detained  by  their  moth- 
er from  the  custody  of  their  father  had,  under 
section  4011  of  the  Code,  jurisdiction  to  issue 
and  dispose  of  a  writ  of  habeas  coitus  sued  out 
by  the  lather  to  obtain  the  custody  of  the  chil- 
dren. 

3.  Under  the  evidence  In  the  present  case, 
the  ordinary,  adjudicating  upon  a  writ  of  ha- 
beas corpus,  did  not  abuse  his  discretion  in 
awarding  the  custody  of  the  children  to  their 
paternal  grandpareots;  and  the  superior  court 
erred,  on  certiorari,  in  rerersing  the  ordinary's 
decision. 

(Syllabus  by  the  Oort) 

Error  from  superior  court.  Heard  county; 
S.  W.  Harris,  Judge. 

Petition  in  habeas  corpus  by  King  Hunt 
against  Jane  Hunt  for  the  possession  of  a 
minor  child.  From  the  judgment  rendered, 
petitions  brings  error.   Be  versed. 


P.  H.  Whltaker  &  Son,  for  plaintiff  In  er- 
ror.  W.  H.  Daniel,  for  d^endant  In  error. 

LUMPKIX,  J.  This  was  a  habeas  corpus 
case,  disposed  of  by  the  ordinary  of  Heard 
county,  whose  jm^ment  was  taken  by  cer- 
tiorari to  the  superior  court.  King  Hunt, 
in  his  petition  for  the  writ  of  habeas  cor- 
pus, alleged.  In  substance,  that  he  was  the 
father  of  the  two  children  In  controversy; 
that  Jane  Hunt  Illegally  detained  them,  un- 
der the  pretense  that  the  petitioner  had  com- 
mitted them  to  her  custody;  that  she  was 
a  woman  of  bad  character,  moving  about 
from  place  to  place,  not  a  fit  person  to  have 
the  care  and  control  of  children;  and  that 
she  had  no  means  of  supporting  them  ocept 
by  her  illegal  and  immoral  practices.  In 
her  answer,  Jane  Hunt  denied  all  the  allega- 
tions of  the  petition,  except  that  she  had  the 
custody  of  the  children.  She  alleged  that 
she  was  their  mother;  had  always  supported 
and  cared  for  them;  that  on  July  10,  1891, 
the  petitioner  voluntarily.  In  writing,  re- 
teased  to  her  the  custody  of  the  children, 
and  disclaimed  any  right  to  them;  and  that 
he  was  a  drunlcard,  of  immoral  character, 
and  an  unfit  person  U>  have  control  of  chil- 
dren. At  the  hearing  before  the  ordinary,  the 
evidence  was  confilcting, .  though  Its  general 
tendency  was  to  show  that  the  father  of 
the  children  was  a  drunkard,  and  their 
mother  a  prostitute.  It  also  appeared  that 
the  paternal  grandfather  of  the  children  was 
a  man  of  property,  well  able  to  support 
them;  that  the  petitioner  resided  with  his 
father;  and  that  his  father  and  mother  both 
desired  to  have  the  children  brought  to  th^r 
house,  and  to  take  care  of  them.  The  ordi- 
nary awarded  the  custody  of  the  children 
to  the  petitioner's  father  and  mother,  and 
his  judgment  was  reversed  by  the  superior 
court.  We  will  now  briefly  notice  the  mate- 
rial questions  presented  for  our  adjudica- 
tion. 

1.  It  seems  that  the  writing  by  the  terms 
of  which  the  father  released  the  children 
to  the  mother  was  procured  from  him  while 
under  arrest  by  virtue  of  a  warrant  char- 
ging him  with  kidnapping  these  very  chil- 
dren, and  that  he  signed  the  paper  under 
the  Influence  of  a  promise  that.  If  he  would 
do  so,  he  would  be  discharged  from  arrest 
The  warrant  was  sued  out  by  the  mother, 
who  deposed,  in  her  afildavit  to  obtain  the 
same,  that  King  Hunt  committed  the  offense 
of  kidnapping,  "by  taking  and  conveying, 
forcibly  and  fraudulently  and  against  her 
will,  from  her  home,  her  minor  children 
[naming  them],  with  Intent  to  remove  tbem 
beyond  the  limits  of  the  state  of  Georgia." 
King  Hunt  being  the  father  of  these  chil- 
dren, and  it  not  being  alleged  or  otherwise 
appearing  that  he  had  ever  parted  with  his 
paternal  right  to  their  custody,  the  warraut 
was  a  mere  nullity,  and  consequently  his 
signature  to  the  paper,  which  was  made  tw 
tbe  purpose  of  being  reeved  from  arrest 
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onder  this  warrant,  was  procured  by  duress, 
and  therefore  this  paper  was  not  binding 

upon  him. 

2.  The  respondent,  Jane  Hunt,  farther  In- 
sisted that  the  Judgment  of  the  ordinary 
was  erroneous  because  she  and  her  children 
were  residents  of  Carroll  county  at  the  time 
of  the  trial,  and  the  ordinary  of  Heard  coun- 

was  tbvefore  without  Jurisdiction  In  the 
matter.  In  bis  answer  to  the  writ  of  cer- 
tiorari, the  ordinary  states  that  no  question 
as  to  Juriadlctlon  was  made  daring  the  trial, 
and  that  it  did  not  appear  that  the  children 
were  residents  of  Carroll  county.  In  law, 
the  domicile  of  the  children  was  that  of  the 
father,  onless  he  had  reUnquIshed  liis  pa- 
ternal authority  orer  them,  or  had  been  le- 
gally deprived  of  the  same.  But  the  Juris- 
diction did  not  depend  upon  the  question  of 
residence.  It  is  settled  by  section  4011  of 
the  Code,  which  confers  Jurisdiction  In  such 
cases  upon  the  ordinary  of  the  county  where 
the  alleged  illegal  detention  exists. 

3.  On  the  merits,  we  think  the  judgment 
of  the  ordinary  was  right,  and  that  the  su- 
perior court  erred  in  reversing  It.  Under 
all  the  erldence,  and  keeping  in  view  the 
best  Interests  of  l^e  children  themselves,  we 
are  aatlsfled  that  the  ordinary,  In  the  exer* 
dse  of  that  discretion  which  the  law  confers 
upon  talm,  made  a  wise  and  legal  Judgment 
in  awarding  the  custody  of  the  children  to 
th^  paternal  grandparents,  and  that  Judg- 
ment ought  not  to  hare  been  disturbed. 
Judgment  reversed. 


(NGa.nL) 

TBNA^LB  et  al.  v.  STEVENS. 
(Supreme  Court  of  Oeorgla.    Aug.  14, 1894.) 

PAaTHBBSHIP— LtABILlTT  Or  KSTIRINa  MiMBBB— 

BurriGiBiTOT  or  Evidbscb. 

1.  Where  goods  are  sold  to  a  firm,  and  ship, 
ped  by  a  common  carrier,  but  before  the  eooas 
are  actually  received  ioto  the  firm's  custody,  it 
is  dissolved  by  one  of  the  members  retiring, 
and  the  remaining  members  form  a  new  part- 
nership, and  the  retiring  member,  for  his  own 
protection,  prevents  a  delivery  of  the  goods  by 
the  carrier  to  the  new  firm  antil  the  seller  has 
consented  to  look  to  the  new  firm  for  payment, 
and  the  seller,  opoD  being  notified  of  these  facts, 
accepts  acceptances  of  the  new  firm  upon  drafts 
drawn  for  the  price  of  the  goods  on  the  old  firm, 
and  the  goods  are  thereafter  delivered  by  the 
carrier  to  the  new  firm,  the  retiring  member  Is 
thereby  discharged  from  all  farther  liability  for 
the  price  of  the  goods. 

2.  In  the  light  ot  the  evidence,  there  was  no 
error  in  denying  a  new  trial  npon  any  of  the 
grounds  stated  in  the  motion. 

^yllabuB  by  the  Court) 

Error  from  superior  court,  Terrell  county;  a 
L.  Bartlett,  Judge. 

Action  by  Venable  &  Heyman  against  W,  J. 
Stevens  and  others.  From  a  Judgment  for 
defendant  Stevens,  plaintiffs  bring  error.  Af- 
firmed. 

Hoyt  &  Parks,  for  platntlfTs  In  error.  O. 
B.  Wooten  and  J.  A.  Lalng,  for  defendant  In 


LUMPKIN,  J.  An  actfon  was  brought  by 
Venable  &  Heyman  against  Hillman,  Stevens, 
and  Wade,  as  partnov  using  the  firm  name 
of  Hillman,  Stevens  &  Co.,  tqwn  an  open  ac- 
count for  merchandise.  The  real  ctrntrorersy 
was  as  to  the  liability  of  Stevens.  The  evl- 
dence,  briefly  stated,  disclosed  the  following 
state  of  facts:  The  goods  were  sold  by  the 
plaintiffs  to  the  firm  of  Hillman,  Stevois  & 
Co.,  and  ddlvered  to  a  common  carrier;  but, 
before  they  were  actually  received  into  the 
firm's  custody,  there  was  a  dissolution  of  the 
firm,  Stevens  retiring  from  the  business.  The 
other  two  memb«v  of  the  firm  formed  a  new 
partnership,  under  tiie  name  of  Hillman  & 
Wade.  Stevens,  recognizing  his  liability  un- 
der the  purchase  made  by  the  dlA  firm,  took 
steps  to  prevent  a  deUvery  of  the  goods  by 
the  carrier  to  his  successors  In  the  business, 
until  the  plaintiffs  had  consented  to  look  to 
the  new  firm  alone  for  payment  Tbey  had 
previously  drawn  drafts  on  the  old  firm  for 
the  price  of  the  goods;  but  afterwards,  and 
with  a  full  knowledge  of  the  detention  of  the 
goods  by  the  carrier  at  the  instance  of  Ste- 
vens, accepted  acc^tances  of  the  new  firm 
upon  the  drafts  already  mentioned,  and  after 
this  the  goods  were  delivered  by  the  carrier 
to  the  new  firm.  It  seems  quite  plain  to  us 
that,  under  the  facts  stated,  the  retiring  mem- 
ber was  discharged  from  all  further  liability. 
That  he  was  originally  bound  for  the  price  of 
the  goods  Is  beyond  question,  and  it  is  also 
true  tliat  he  could  not  escape  this  liability  by 
any  contract  of  disstdutlon  between  himself 
and  bis  partners.  But  in  retiring  he  took 
steps  to  protect  himself  from  liability  as  to 
this  very  account  Whether  he  had  a  right  to 
have  the  goods  detained  by  the  carrier  la  not 
now  materlaL  The  plaintiffs,  by  their  con- 
duct acquieaced  in  the  course  pursued  by 
him,  and.  bi  effect  voluntarily  consented  that 
upon  delivery  of  the  goods  to  Hillman  & 
Wade,  they  would  no  longer  locA:  to  Stevena 
for  payment,  and  this  consent  Is  dearly  mani- 
fested by  their  takli^  witbout  objection,  the 
acceptances  of  the  new  firm.  There  were 
many  grounds  In  the  motion  for  a  new  trial, 
but  It  is  not  necessary  to  discuss  them,  be- 
cause, In  the  light  of  the  evidence,  the  verdict 
in  Stevena'  favor  was  manifestly  right,  and 
ought  to  stand,  irrespective  of  any  of  the 
rulings  OT  charges  of  the  court  below  iqpon 
which  error  la  assigned.   Judgment  affirmed. 


94  Gs.  216) 

NBEL  V.  BOARD  OF  COM'RS  OF  BAB- 
TOW  COUNTY. 

(Supreme  Coart  of  Georgia.    July  80,  1894.) 

CooKTT  Bonds— VALinrrr-— Am  ow  Boldisks' 

FAIin.ISS— LlHlTATIOIf  OT  AOTIOS. 

1.  The  cases  of  Akin  v.  Ordinary,  54  Ga. 
59,  and  Commissioners  v.  Newell,  64  Ga.  690, 
touching  the  validity  of  bonds  Issued  by  Bartow 
county  to  obtain  means  to  support  the  Indigent 
famUies  of  soldiers  of  the  Confederate  States 
in  that  county,  reviewed  and  affirmed.  These 
eases  rule  the  j^reaent  one  in  all  essential  re- 
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spects  as  to  the  ralldltr  of  the  bonds  oow  la 
controversy. 

2.  The  bonds  reciting,  and  the  evidence  all 
showing,  that  *heT  were  issued  in  pnrsnance 
of  an  order  passed  by  the  inferior  court  in  uie 
year  1863,  previous  orders  ptaaed  in  1861  were 
irreleTant.  and  for  that  reason  were  not  ad- 
missible in  evidence. 

8.  The  part  taken  by  the  person  to  whom 
the  bonds  were  laaued,  or  by  others  with  bis 
knowledge,  in  encouraging  or  inducing  persons 
to  volunteer  ss  soldiers,  whose  families  after- 
wards became  dependent  on  the  county  for  aup- 
port,  or  proper  objects  for  county  aid  in  sup- 
plying their  necessary  wants,  furnishes  no  rea- 
son against  holdisg  the  county  liable  on  the 
bonds. 

4.  The  motive  which  indaeea  a  part?  to 
enter  into  a  legal  contract  by  which  ne  parts 
with  his  money  or  property,  and  nnder  which 
the  county  receives  it,  and  takes  the  benefit  of 
it  for  a  public  object  to  which  it  ia  legally  ap. 

glicable,  will  not  prevent  a  recovery  on  the  con- 
•act  to  refund  the  money  and  pay  for  the  prop- 
erty. 

5.  Bven  if  section  8478  of  the  Code  of  1863, 
whidi  repaired  claims  to  be  presented  within 
12  months  after  they  accme  or  become  payable, 
be  applicable  to  bonds  issued  by  the  county 
(which  is  by  no  means  certain),  that  section 
■honld  be  treated  as  a  statute  of  limitations; 
and  so  treated,  it  was  aiupended  when  the 
bonds  saed  upon  matured,  and  for  more  than  a 
year  thereafter. 

(Syliabna  by  die  Court) 

Error  from  superior  court,  Bartow  county; 
W.  M.  Henry,  Jadge. 

Action  by  J.  M.  Neti,  Kcelver,  against  the 
board  of  commissioners  of  Bartow  county  to 
recover  on  certain  bonds.  Defendant  bad 
jadginent,  and  plaintiff  brings  error.  Re- 
versed. 

W.  K.  Moore  and  J.  M.  Neel,  for  plaintiff 
in  error.  R.  J.  &  J.  McCamy,  A.  S.  Johnson, 
A.  M.  IiNHite,  J.  H.  Wikle,  and  A.  W.  Fite, 
for  dtf  endant  In  ezTW. 

SIMMONS,  J.  1.  At  the  reqnest  of  conn- 
ael  for  the  defendant  in  eriw,  we  pmnltted 
ttae  cases  of  Akin  v.  Ordinary,  64  Ga.  59,  and 
Commissioners  T.  Newell,  64  Oa.  699,  to  be 
reviewed  in  the  argument  before  na  In  this 
case  upw  the  question  of  the  validity  of  the 
bonds  In  controT«^.  After  a  careful  consid- 
eration of  these  decisions,  we  are  satisfied 
that  they  are  correct,  and  we  reaffirm  them. 
They  control  tbe  present  case.  In  all  essential 
respects  as  to  ttae  vaUdllr  of  the  bonds  In 
question. 

2.  The  b(mds  sued  on  were  Issued  by  virtue 
of  an  order  of  the  Inferior  court  of  Bartow 
county  of  Febmary  6,  1863,  for  tbe  purpose 
of  raising  moaey  to  buy  provisions  for  the 
support  of  soldiers'  families.  This  ta  recited 
on  the  face  of  the  bonds,  and  the  evidence 
goes  to  show  that  they  were  issued  for  this 
purpose.  On  the  trial  tbe  court  admitted  in 
evidence,  over  the  objection  of  counsel  for 
tbe  plaintiff,  an  orAex  of  the  Inferior  court  of 
Bartow  county,  passed  In  1861,  which  author- 
ized the  treasurer  of  the  county  to  issue  bonds 
to  the  amount  of  ¥20,000,  the  money  arising 
therefrinn  to  be  paid  to  the  captain  of  each 
company  called  Into  the  aervloe  ct  this  state 


or  the  C<mfederate  States  from  that  county, 
the  sum  of  912  for  each  man  In  tbe  company, 
and  t<x  ttae  purpose  of  supporting  the  fiunl- 
lies  at  those  Tolnnteera  wbo  should  be  called 
Into  tbe  service  of  ttae  Confederate  States. 
It  was  not  claimed  by  the  defendant  that  ttae 
bonds  sued  on  were  issued  under  this  order, 
but  tt  was  admitted  that  they  wve  issued 
under  ttie  order  of  1868,  refnred  to  In  ttie 
bonds.  We  are  at  a  loss  to  understand  why 
the  trial  Jndge  admitted  tills  order  in  evi- 
dence, as  It  was  totally  irrelevant  and  inad- 
missible 

3.  The  court,  over  ttae  objection  of  counsel 
for  ttae  plaintiff  In  error,  admitted  evidence 
as  to  the  part  Tmnlln,  to  whom  the  bonds 
were  issued,  took  In  encouraging  soldiers  to 
v<dunteer,  whcne  families  afterwards  became 
dependmt  on  the  county  tor  support;  and 
error  Is  assigned  upon  fbe  admission  of  this 
evidrace,  and  upon  the  Inatruetlons  of  the 
court  on  tbe  subject  Tbe  part  that  Tumlln 
took  In  Inducing  persons  to  volunteer,  or  ttae 
knowledge  lie  taad  of  the  part  others  took  In 
that  behalf,  fumlsta  no  reasMi  against  holding 
ttae  county  liable  on  ttae  bonds.  Ttae  county 
taad  a  rigtat  to  Issue  ttae  bonds,  and  ttals  court 
has  decided  that  the  txwds  were  legal.  What- 
ever part  Tumlln  took  In  twinging  about  tbe 
necessity  for  the  bonds  would  not  relieve  ttie 
county  of  Its  liability.  Tumlln  may  have 
been  a  "secessionist,"  and  may  have  made 
speeches  to  urge  persons  to  volunteer,  but  If 
the  county  had  the  right  to  Issue  bonds,  and 
tli^  were  legal  bonds,  as  this  court  has  de- 
cided, and  Tumlln  purchased  them,  and  paid 
bis  money  or  property  for  them,  and  the  coun- 
ty received  the  same,  and  took  the  benefit  of 
it  for  a  public  object  to  which  It  was  legally 
applicable,  his  motives  for  entering  into  tbe 
contract  or  tais  views  upon  ttae  question  of 
secession  will  not  prev^t  a  recovery  on  the 
contract  to  refund  ttae  money  and  pay  for 
the  property.  If  tbe  contract  was  legal,  he 
had  a  right  to  enter  Into  It,  whatever  may 
have  been  his  motives  for  doing  so. 

4.  Section  8479  of  the  Code  of  1863  requires 
all  claims  against  tbe  county  to  be  presented 
within  12  months  after  they  accrue  or  be- 
come payaUe.  If  this  section  applies  to 
bonds  issued  by  the  county,  It  should  be  treat- 
ed as  a  statute  of  limitation;  and  so  treated 
It  was  suspended  when  the  bonds  sued  upon 
matured,  and  for  more  than  a  year  there- 
after.  It  Is  by  no  means  certain  that  this  sec- 
tion applies  to  bonds  issued  by  a  county. 
Speaking  for  m^elf,  I  do  not  think  it  does. 
The  object  of  tbe  section  Is  to  provide  for 
notice  to  tbe  officers  of  the  county,  having 
chaise  of  Its  finances,  of  all  claims  that  might 
^rlse  against  ttae  county,  In  order  that  they 
may  make  provision  for  their  payment  if  tbe 
claims  are  just.  There  is  no  such  necessity 
where  the  county  issues  Its  own  bonds.  A 
record  is  kept  of  them,  and  It  is  well  known, 
or  ought  to  be,  when  they  mature.  But,  ad- 
ndttlng,  tor  tbe  sake  of  argument,  that  the 
sectlim  does  apK^  to  bonds  Issued  by  the 
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county,  as  before  remarked,  it  la  a  statute  of 
llmltatloiui  In  favor  of  the  county;  and  all 
statutes  ot  limltatlonB  were  suspended  durinK 
tbe  war,  and  for  more  tban  a  year  thereafter. 
Judgment  reversed. 


(M  Ga.  4H) 

WESTERN  UNION  TEL.  CO.  v.  BBIGHT- 
WBLL. 

(Supreme  Court  of  Georgia.    April  16, 1894). 

QOI    TaH    ACTIOKS  —  JUBISOICTIOK    or  COONTT 

CouBT— Pkkaltt  voh  Failvkb  to  Db- 

LIVBB  TeLBBIUV. 

ThiB  case  la  ruled  ou  the  gaestion  of  Ju- 
risdiction by  Dicken  T,  Telegraph  Co.  (decided 
at  this  term)  21  S.  E.  228,  and  oa  the  question 
of  release  by  refunding  the  toll  paid  to  tbe 
company  for  transmission,  by  Telegraph  Co.  v. 
Taylor.  11  S.  E.  396,  84  Ga.  410. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Terrell  oomity; 
O.  L.  Bartlett,  Judge. 

Action  by  J.  H.  Brlghtwell  against  the 
Western  Unltm  Telegraph  Company  to  recov- 
er a  penalty.  There  was  a  verdict  for  plaln- 
tlft.  From  an  order  denying  a  new  trial,  de- 
fendant brings  error.  Affirmed. 

The  following  is  the  official  rqport: 

Brlghtwdl  brought  suit  against  the.  tele- 
graph con^any  In  the  county  court  of  Terrell 
county  for  tbe  statutory  penalty  for  failure 
to  transmit  and  deliver  a  telegram  with  im- 
partiality, due  diligence,  etc.  Tbe  case  went 
by  appeal  to  the  superior  court,  and  In  that 
court  defraidant  demurred,  on  the  ground  that 
the  ooun^  court  In  which  the  case  (arlglnated 
bad  no  Jurisdiction  over  the  subject-matter 
of  the  suit,  and  fbr  that  reason  the  superior 
court  had  none.  The  demurrer  was  over- 
ruled,  and  to  this  ruling  defendant  excepted. 
There  was  a  verdict  for  plaintiff  for  $100.  De- 
fendant moved  for  a  new  trial;  Its  motion 
was  overruled;  and  to  thto  ruling,  also,  It  ex- 
cepted. Tbe  motion  contained  the  grounds 
that  the  verdict  was  contrary  to  law,  evidence, 
etc.  Also.  t>ccauBe  the  court  erred  in  over- 
ruling defcndanfa  moUon  for  nonsuit.  Also, 
because  the  court  erred  In  refusing  to  change 
as  requested  by  defendant  In  writing:  "If 
you  believe  that,  at  the  time  the  message  was 
delivered  to  tbe  company  for  transmission, 
the  charge  for  the  same  was  paid  by  the 
plftlntitr,  and  that  tbe  telegram  was  not  sent, 
and  that  afterwards  tbe  defendant  through 
Its  agent  refunded  to  plaintiff  the  money  so 
paid,  then  1  charge  you  that  the  contract  be- 
tween the  parties  was  resctuded,  and  all  rights 
growing  out  of  tbe  same  were  abrogated,  and 
that  plaintiff  cannot  recover."  Also,  because 
tbe  court  erred  in  not  charging  the  Jury  what 
constituted  a  readssion  of  the  contract  as  to 
sending  the  message,  and  the  effect  of  such 
resclssloo,  such  charge  being  necessary  from 
tbe  pleadings  and  evidence  as  developed  on 
the  trial.  Error  In  admitting  the  statements 
of  tbe  telegraph  operator  made  to  plaintiff 
and  to  Bolton,  over  the  objection  of  defend- 
ant tliat  admlsslMis  made  by  an  agent  after 


the  transactkm,  and  not  within  ttie  scope  of 
the  agent's  authority,  were  not  admissible  to 
bind  the  inlnc^.  What  tbe  evidence  object- 
ed  to  was  is  not  set  out  In  this  ground,  ex- 
cept In  the  general  way  here  stated.  To  this 
ground  the  judge  added  a  note  that  the  evi- 
dence complained  of  "as  to  the  within  Bol- 
ton" was  offered  for  the  purpose  of  Impeach- 
ing the  witness  Rutherford. 

Gugtin,  Guerry  &  Hall  and  Nottingham  & 
Brunson,  for  plaintiff  In  error,  Hoyt  & 
Parks,  for  defendant  In  error. 

PUR  CURIAM.   Judgment  affirmed. 


(M  Oa.  2U) 

CHARTERS  V.  CANDLER. 

FARMERS'  LOAN  &  TRUST  CO.  et  aL  v. 
SAME. 

(Supreme  Court  of  Georgia.   July  80,  1894.) 

Railroad  Recbiveb9dip— Frocbdurb. 
A  conteatnnt  for  a  food  in  court  to 
whom  the  fund  was  delivered  by  the  racdvar 
after  a  Judgment  awarding  it  to  audi  cmteatant 
had  been  rendered,  the  custodian  nndntafclng 
to  return  it  to  the  receiver  in  case  the  judg^ 
mtnt  should  be  reversed,  may,  after  such  revers- 
al has  taken  iilace,  be  compelled  by  rule  to 
make  restitution  of  the  same;  and  where  both 
the  receiver  and  the  preTailing  party,  to  whom 
the  fund  was  finally  awarded,  move  severaHy, 
by  sejjarate  rules,  to  enforce  restitution,  and 
there  is  no  controvL':'sy  upon  the  facts.  It  is 
error  not  to  make  one  or  the  other  of  the  rules 
absohite.  Tbe  presiding  judge  should  exercise 
his  discretion  as  to  which  of  the  movants  he 
will  allow  to  represent  the  court  in  procuring 
a  return  of  the  fund.  The  contestant,  having 
been  a  party  before  the  court  when  vie  fund 
was  awarded  to  him,  and  the  judgment  being 
not  absolutely  finaJ  when  he  received  iL  is  sub- 
ject to  its  Jurisdiction  as  fully  as  if  he  bad  pos- 
sessed himself  of  the  fund  by  direct  appoint- 
mont  to  receive  and  hold  it  subject  to  final  dis- 
position. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hall  county; 
W.  E.  Simmons,  pro  hac  Judge. 

Contest  between  W.  A.  Charters,  receiver 
of  the  Gainesville  &  Dablonega  Railroad,  the 
Farmers*  Loan  &  Trust  Company,  A.  E. 
Candler,  and  others,  to  establish  priority  of 
claims  to  a  fund  In  court.  Prom  the  Judg- 
ment rendered,  the  receiver  and  the  loan  and 
trust  company  prosecute  sepaitite  writs  of 
error.  Reversed. 

The  following  Is  the  official  report: 

In  tbe  case  of  the  Merchants*  Bank  et  al. 
V.  The  Gainesville  &  Dahlcm^  Railroad 
Company  et  al.  a  receiver  was  ai^olnted, 
and  a  sale  by  him  made  of  the  property  of 
the  railroad  company.  The  fund  thereby 
produced  was  claimed  by  Candler  upon  an 
alleged  railroad  contractor's  Hen,  and  by  tbe 
Farmers'  Loan  &  Trust  Company  upon  a 
mortgage.  The  fond  was  awarded  to  Can- 
dler, which  Judgment  was  reversed  by  tbe 
supreme  court  87  Gu.  241,  13  S.  E.  560. 
On  November  7, 1890,  after  the  bill  of  excep- 
tions liad  tMen  signed,  Candler  gave  to  the 
receiver  an  Instrument  as  follows: 
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669.05.  Received  of  W.  A.  Charters,  the  re- 
ceiver In  the  case  of  the  Merchants'  Bank 
et  al.  V.  A.  D.  Candler  et  aL,  the  sum'  of 
?2,e69.05,  the  amount  allowed  me  by  the  de- 
cree of  the  court  In  said  case  npon  the  lien 
and  fl.  fa.  against  the  Gainesville  &  Dah- 
lonega  R.  R.  Co.  held  by  me.  It  la  further 
understood  and  agreed  that  said  sum  now 
paid  shall  not  be  placed  as  a  credit  upon 
said  fl.  fa.  at  present;  for  that  whereas,  the 
Fanners'  Loan  &  Trust  Co.,  the  trustee  for 
the  bondholders  of  said  road,  has  filed  Its 
bill  of  exceptions  from  the  decree  and  action 
of  the  court,  and  have  carried  said  case  to 
the  supreme  court  for  review :  Now,  theref (we, 
should  said  decree  be  reversed  or  said  cause 
remanded  for  a  rehearing,  or  if  said  decree 
shonld  be  altered  in  the  supreme  court,  then 
I  hereby  agree  and  bind  myself  to  refund 
said  sum  of  $2,669.05  to  said  W.  A.  Charters, 
receiver,  or  his  successor,  at  the  next  term 
of  Hall  superior  court  after  said  case  Is 
beard  and  disposed  of,  to  be  disposed  of  by 
the  court,  to  be  without  Interest.  But, 
should  said  decree  be  affirmed,  then  said 
sum  shall  be  placed  as  a  credit  upon  said  fl. 
fa.,  and  this  shall  be  a  receipt  In  full  to 
said  receiver  under  said  decree.  Nov.  7, 
1800."  On  July  27,  1891,  the  receiver  made 
a  written  demand  upon  Candler  for  the  re- 
turn of  the  sum  named,  which  demand  was 
not  complied  with.  At  some  time  (the  rec- 
ord does  not  show  the  date>  after  the  judg- 
ment of  the  supreme  court,  before  mentioned, 
was  made  the  Judgment  of  the  sup^lor 
court,  Candler  filed  a  petition  alleging  "that 
the  said  money  arising  from  the  sale  of  said 
properly  Is  still  hi  the  hands  of  W.  A.  Char- 
ters, Esq.,  the  receiver,  and  Is  therefore  In 
the  custody  of  the  court  undistributed,  and 
petitioner  has  a  special  lien  thereon  which 
he  is  entitled  to  foreclose,  and  he  la  entitled 
to  the  said  money  on  his  said  bill  in  prefer- 
ence to  all  other  claims";  and  praying  "that 
said  receiver  be  required  to  hold  said  funds 
arising  from  said  sale  till  this  question  of 
petitioner's  lien  and  right  to  the  funds  is 
finally  settled,  and  a  further  order  of  distri- 
bution is  granted  by  the  court"  To  this 
petition  the  receiver  filed  an  answer,  alleg- 
ing that  he  "was  made  a  party  to  said  motion 
to  reinstate,"  and  that  it  is  not  true  he  has 
the  actual  custody  of  the  money  arising  from 
the  sale.  He  further  alleges  that  be  tnmed 
over  the  sum  named  to  Candler  upon  the 
written  agreement  iMfore  set  out,  and  that 
Candler  has  refused  on  written  demand  to 
refund  the  same.  Wherefore  the  receiver 
prays  that  Candler  be  required  to  refund  the 
money  to  him  instanter,  and  that  in  default 
thereof  he  be  held  to  be  In  contempt  of  the 
court,  uniting  with  Candler  In  his  prayer 
that  the  receiver  be  required  to  bold  the 
fund  until  the  right  to  the  same  Is  finally 
settled.  This  answer  was  filed  on  January 
19,  1894,  and  the  court  granted  a  rule  that 
Candler  show  cause  why  the  prayer  of  the 
receiver  should  not  be  granted.  On  the  same 


day  the  receiver  filed  an  amendment,  which 
was  allowed,  praying  that,  should  the  court 
decline  to  pass  an  order  holding  Candla-  in 
contempt  for  failing  to  turn  over  the  money 
to  the  receiver,  an  order  be  granted  adjudging 
said  sum  against  Candler  In  the  case  of  The 
Merchants'  Banli:  v.  The  Gainesville  &  Dah- 
lonega  Railroad  Company,  and  ordra-ing 
execution  therefor  to  issue  against  him.  The 
plaintiffs,  together  with  the  Farmers'  Loan 
&  Trust  Company,  also  filed  their  motion  set- 
ting up  the  same  facts,  and  making  similar 
prayers  to  those  of  the  receiver.  To  each  of 
the  motions  Candler  made  an  answer  In  the 
nature  of  a  demurrer,  upon  the  grounds:  (1) 
Such  proceeding  is  not  authorized  by  law. 
(2)  No  legal  cause  for  granting  the  prayers 
is  set  forth.  (3)  The  contract  upon  which  it 
is  allied  Candler  holds  the  money  is  a  pr> 
rate  contract  between  him  and  Charters, 
which  the  court  has  no  Jurisdiction  to  en- 
force upon  this  sort  of  proceeding.  (4)  Re- 
spondent Is  not  an  officer  of  the  court,  and 
not  a  custodian  of  its  fund,  and  therefore 
is  not  subject  to  rule.  The  court  denied  the 
prayers  for  relief  against  Candler,  and  pass- 
ed an  order  that  the  sum  In  question  be 
awarded  to  the  Farmers'  Loan  &  Trust  Com- 
pany on  the  mortgage  held  by  it;  that  the 
same  be  paid  by  the  receiver  to  the  bond- 
holders, etc.  Separate  bills  of  exceptions 
were  taken  by  the  receiver  and  by  the  plain- 
tiffs, assigning  error  upon  the  refusal  to 
grant  the  orders  prayed  for  as  to  Candler. 

M.  L.  Smith,  H.  H.  Perry,  and  H.  H.  Dean, 
for  plaintiffs  tai  error.  J.  B.  Kstes,  W.  I. 
Pike.  Prlw  &  Thompson,  and  8.  a  Dunlap, 
for  defendant  in  errot. 

LUMPKIN,  J.  The  facts  are  stated  by  the 
reporter.  We  have  no  doubt  at  all  either  as 
to  the  authority  or  duty  of  the  court  to  com- 
pel the  restoration  by  Candler  of  the  fund  in 
his  hands  to  the  receiver,  under  the  facts  of 
this  case.  Petitions  for  this  purpose  having 
been  filed  both  by  Charters,  the  receiver, 
and  the  Farmers'  Loan  &  Trust  Company, 
the  party  entitled  to  the  fund.  It  was  a  mat- 
ter of  discretion  with  the  presiding  Judge  ss 
to  which  of  the  movants  he  would  allow  to 
represent  the  court  in  procuring  a  restitution 
of  the  fund,  but  he  certainly  ought  to  have 
compelled  restitution  at  the  Instance  of 
either  one  or  the  other  of  these  petltlonera 
The  former  Judgment  awarding  the  money 
to  Candler  having  been  set  aside,  the  fund 
was  still  subject  to  the  Jurisdiction  of  the 
court,  and  it  makes  no  difference  at  all  that 
the  receiver  had  voluntarily  paid  it  over  to 
Candler,  so  far  as  the  right  and  power  of 
the  court  to  control  It  was  concerned.  In 
view  of  the  circumstances  under  which  Can- 
dler received  the  fund,  he  was,  in  legal  con- 
templation, neither  more  nor  less  than  the 
custodian  for  the  court,  and  took  and  held  It 
subject  to  such  final  disposition  as  the  court 
might  order  and  direct    Wlkle  t.  SUva,  70 
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Oa.  717.  Is  directly  In  point  See,  also.  Rob- 
inson T.  Woodmanaee.  78  Ga.  830l  As  to  the 
obligation  of  a  party  to  tbe  record,  who  has 
received  the  benefit  of  an  erroneous  Judg- 
ment, to  make  restitution  on  the  rerersal  of 
that  judgment,  see  Bank  of  U.  S.  t.  Bank  of 
Washlngtcm.  6  Pet  7;  and,  as  to  the  power 
and  duty  of  a  court  to  compel  the  restoration 
of  a  fund  lately  tn  Its  registry,  see  Morris's 
Cotton.  8  WalL  G07;  12  Am.  A  Bug.  Bnc. 
lAw,  p.  125.  Beally,  tbe  multiplication  of 
authorities  upon  the  .question  In  hand  Is 
unnecessary.  It  Is  plain  and  free  from 
doubt  The  fund  In  controTersy  harlng  been 
in  a  court  exercising  equitable  Jurisdiction, 
and  having  been  withdrawn  from  the  cus- 
tody of  that  court  by  virtue  of  a  Judgment 
which  was  afterwards  reversed,  its  equitable 
powers  were  properly  Invoked,  and  ought  to 
have  been  exercised  In  compelling  testora* 
tlon.   Judgment  reversed. 


(H  Ga.  my 

YANCK  T.  BfeBURNBTT  et  aL 
(Supreme  Coart  of  Georgia.    Aug.  6,  1894.) 
Vbmdor  and  PDaoHASBR— Bights  or  Fdrohabbr 

SOBSBqUBXT  TO  CONTHICT  WITH  Tbibd  PkrsOH 
— SaLB  or  NOTBS— Wakrahtt— Damaors. 

1.  Where  one  purchased  ivomissory  notes 
given  for  the  purchase  money  of  land,  and  took 
a  conveyance  of  the  land  itself,  knowing  at  the 
time  that  the  makers  of  the  notes  had  surren- 
dered tbe  bond  for  titles  to  the  maker  thereof, 
and  afterwards  took  possession  of  the  land  by 
bJa  tenant,  he,  when  bo  doing,  having  tbe  title 
to  tbe  land  In  himself,  in  consequence  of  tbe 
conveyance  made  to  him  when  ne  purchased 
the  notes,  he  should  be  treated,  relatively  to 
third  persons,  as  having  rescinded  the  contract 
of  sale  made  by  the  onginal  vendor,  especially 
where  no  possessioD  under  that  contract  had 
ever  existed.  If.  snbssquently  to  such  rescis- 
sion, and  while  having  possession  of  the  land  by 
Ms  tenant  he  sells  the  notes  to  others,  for  value, 
and  makes  a  conveyance  of  the  land  itself,  so 
that  these  purchasers  may  convey  title  to  the 
orifdnal  purchasers  of  the  land  when  the  notes 
shall  be  paid  ofF,  concealing  the  fact  of  rescis- 
sion and  the  facts  from  which  the  resclbsion  re- 
sults, namely,  the  surrender  of  the  bouil  for 
titles  and  the  taking  poseession  of  the  land,  nod 
also  representing  tbe  makers  of  the  not^s  tn  be 
solvent,  when  in  truth  they  were  utterly  insol- 
vent tbe  concealment  and  the  represeutation, 
talten  together,  will  amount  to  a  warranty  of 
tbe  notes,  both  as  to  title  and  solvency;  and, 
in  au  action  setting  forth  the  warranty  and  al- 
leging its  breach,  be  is  liable  in  damages  for  rhe 
amount  whether  paid  in  money  or  properry, 
which  he  received  for  the  notes,  me  notes  them- 
selves being  WMihless. 

2.  A  recovery  on  the  warranty  Is  not  hin- 
dered by  tbe  fact  that  title  to  the  land  was  con- 
veyed to  the  plaiatifFs  at  the  time  they  pur- 
chased the  notes;  tbe  object  of  this  convey- 
ance being,  not  to  invest  them  with  title  as  own- 
ers, but  as  creditors  of  tbe  makers  of  the  notes, 
and  as  security  merely.  If  tbese  notes  bad 
been  extinguished  as  debts  againat  the  makera 
by  reason  uf  the  rescission  of  tbe  original  cou. 
tract  of  sale,  and  tbe  resumption  of  possession 
by  the  defendant  as  successor  In  title  to  the 
vendor,  tbere  was  no  debt  to  he  secured  h7  the 
conveyauce  made  by  the  latter  to  the  plaintiffs, 
and  all  that  would  be  necessary  to  adjust  the 
equities  between  the  parties  would  be  I'or  Ibe 
plaintiffs  to  recover  on  tbe  warranty,  and  rein- 
state ^e  defendant  in  his  title  to  the  land,  all 


of  which  has  been  provided  for  In  the  verdict; 
the  suit  l>eing  one  in  which  equitable  relief 
could  be,  and  has  been,  administered. 

8.  In  a  sale  of  property  at  an  agreed  price, 
the  seller  having  received  in  payment  other 
property  at  an  agreed  price,  and,  in  additlm 
thereto,  promissory  notes  on  third  persons,  also 
«t  an  agreed  price,  in  an  action  against  him  up- 
on a  warrant  of  tbe  notes  udther  the  market 
value  of  the  prcH>er^  sold,  nor  the  market 
value  of  that  received,  exolauve  of  the  notes,  ia 
relevant  in  measuring  the  damages,  unless  It 
appears  that  the  prices  fixed  by  the  parties 
themselves  in  the  course  of  the  transaction  were 
fixed,  not  with  reference  to  cash  as  a  standard, 
but  with  some  special  reference  to  the  medium 
of  payment  and  consequently  that  these  prices 
were  different  from  what  they  would  have 
been  If  uninfluenced  by  tiie  element  of  iMrter. 
Where  price  is  fixed  by  express  contract  of  the 
parties,  market  value  ia  generally  immaterial. 

4.  Neither  upon  the  merits,  nor  upon  any 
of  the  numstins  small  points,  IndatUng  the 
newly-discovered  evidence.  Is  am*  any  cause 
for  a  new  trial. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Haralson  county; 
C-  O.  Janes,  Judge. 

Action  by  McBurnett  &  Price  against  J.  J. 
Vance.  There  was  a  verdict  fOT  plaintiffs, 
and,  a  motion  for  a  new  trial  having  been 
overruled,  defendant  brings  error.  Affirmed. 

Cobb  &  Reeee  and  W.  F.  Brown,  for  plain- 
tiff In  error.  Adamson  &  Jackson,  tox  de- 
fendants In  error. 

SIMMONS,  J.  Wiggins  sold  to  Hannah  A 
HoUoway  a  lot  of  land  for  $700,  taking  thdr 
promissory  notes  for  this  amount,  and  made 
them  a  bond  for  titles.  He  sold  the  notes  to 
Bishop,  making  Bishop  a  deed  to  the  land; 
and  Bishop  sold  tbe  notes  to  Vance,  tbe  plaln- 
♦IfT  in  error,  and  made  him  a  deed  to  the  land 
IS  security.  Prior  to  tbe  transfer  of  tbe  notes 
^nd  conveyance  of  the  land  to  Vance,  Hannah 
%  HoUoway  agreed  with  Wiggins  upon  a  can- 
cellation of  their  trade  for  the  land,  and  sur- 
rendered to  Wiggins  bis  bond  for  tttles  to 
them.  They  bad  never  taken  possession  of 
the  land,  and  were  then  insolvent.  Vance 
knew  these  facta  when  be  took  the  notes  and 
the  deed,  but  he  rented  the  land  to  one  Gore, 
who  went  into  possesion,  and  subsequently 
transferred  Gore's  note  for  tbe  rent  and  tbe 
notes  which  Hannah  &  HoUoway  had  given 
Wiggins  for  tbe  purchase  money  of  tbe  land, 
to  McBurnett  &  Price,  In  part  payment  for  a 
Btoreliouse  and  lot  and  stock  of  goods  which 
he  (Vance)  bad  bought  from  them,  and  made 
them  a  deed  to  the  land,  at  tbe  same  time,  as 
appears  from  the  evidence  of  the  plslntiffs, 
representing  to  them,  as  an  Inducement  that 
Hannah  &  HoUoway  were  solvent  and  that 
the  land  was  worth  the  amount  of  tbe  notes. 
When  the  first  of  tbese  notes  became  due,  M<s 
Buruett  &  Price  sent  an  agent  to  Hannah  St 
HoUoway  to  collect  it  and  then,  for  the  first 
time,  ascertained  that  tbe  latter  had  never 
taken  possession  of  the  land,  but  bad  can- 
celed the  trade  with  Wiggins,  and  surrendered 
his  bond  for  titles.  McBurnett  &  Price  then 
applied  to  Vance  for  payment  of  this  note, 
and  he  declined  to  pay,  whereupon  th«y  filed 
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their  eaultaUe  petition;  alleglDg  these  facts 
and  othera,  and  praying  that  Vance  be  re- 
qnired  to  acconnt  to  them  for  the  value  of  the 
notes.  The  Jnry  found  In  favor  of  the  plain- 
tiffs, and  the  defendant  made  a  motion  for  a 
new  trial,  which  was  overniled.  and  he  ex- 
cepted. 

1.  The  verdict  was  right,  and  the  court  did 
not  err  in  refusing  to  set  tt  aside.  When 
Tance  purchased  the  notes  of  Hannah  &  Hoi- 
loway  from  Bishop,  and  received  the  deed  as 
security  therefor,  he  knew  that  they  had  sur- 
rendered to  Wiggins  hia  bond  for  titles. 
Knowing  this,  he  took  possession  of  the  land, 
and  rented  It  to  Gore.  Having  tbtts  the  title 
to  the  land,  and  the  possession  thereof,  he 
should,  as  to  third  persons,  be  treated  as  bar- 
tng  blmwlf  rescinded  the  contract  of  sale 
made  by  Wiggins,  the  original  vendor,  ea- 
pecially  as  no  pooaocrion  under  tbat  contract 
was  ever  bad  by  Bamiab  &  Holloway. 
Vance  knew  of  this  lesdaslon  of  the  original 
CMitract,  and  be  ratified  It  by  taking  posaea- 
^on  of  -  the  land  and  placing  Ms  own  tenant 
on  It  He  sold  these  notes  to  UcBnniett  & 
Price,  and  made  a  couTeyance  of  the  land  to 
tbem,  as  secnrlty  for  the  notes,  In  order  that 
they  migbt  m^e  a  conveyance  to  Hannah  & 
HoUoway  when  the  notes  w^  paid.  He 
concealed  the  fact  tbat  Hannah  ft  Holloway 
bad  Borrendered  to  Wiggins  his  b<Hid.  He 
represented  Hannah  &  Holloway  to  be  sol- 
vent when  they  were  In  fiict  utterly  Inscdyent 
Taking  these  facta  all  toicether.  they  amount- 
ed In  law  to  a  warranty  of  tba  notes,  both 
as  to  title  and  solvency;  and  under  the  plaln- 
tUfs*  declaration,  which  sets  forth  the  war- 
ranty and  alleges  Its  breacb,  he  Is  liable  in 
damages  for  the  amount  whether  paid  In 
money  or  property,  which  he  received  for  the 
notes,  the  notes  tbemselTes  being  worthless. 

2.  It  was  contended,  however,  by  counsel 
for  the  plaintiff  In  error,  that  McBumett  & 
Price  cannot  recover  upon  the  breach  of  war- 
ranty as  to  the  notes,  because  the  land  waa 
conveyed  to  them  at  the  time  they  purchased 
the  notes,  and  they  most  look  to  the  land  for 
their  indnnnlficatlon.  The  object  of  the  con- 
veyance of  the  land  to  McBumett  A  Price 
was  not  to  Invest  them  with  title  as  owners, 
but  merely  as  creditors  of  Hannah  &  Hollo- 
way, the  makers  of  the  notes.  When  Han- 
nah &  Holloway  surrendered  their  bond  for 
titles,  and  rescinded  the  original  contract  of 
sale,  and  Vance  took  possession  of  the  land 
as  successor  of  the  original  vendor,  the  notes 
given  by  Hannah  &  Holloway  were  also  re- 
scinded and  became  worthless,  and  the  debt 
which  the  conveyance  to  McBumett  &  Price 
was  given  to  secure  was  destroyed.  All  that 
would  be  necessary  to  adjust  the  equltira  be- 
tween the  parties  would  be  for  the  plalntilf s 
to  recover  on  the  warranty,  and  reinstate  the 
defendant  In  his  title  to  the  land,  all  of  which 
was  provided  for  In  the  verdict;  the  suit  toe- 
ing one  in  which  equitable  relief  oould  be, 
and  has  been,  administered. 

3.  At  the  trial,  Vance  proposed  to  prove  the 
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value  of  the  property  turned  over  by  him  to 
McBumett  &  Price  Id  payment  of  the  prop- 
erty which  they  had  sold  to  him;  also  the 
value  of  the  property  they  liad  turned  over 
to  him.  We  think  the  court  properly  exdnd- 
ed  this  evidence,  upon  objection  by  the  plaln- 
tiffs.  So  far  as  the  record  discloses,  each  one 
of  the  parties  put  a  cash  value  upon  the  prop- 
erty exchanged.  The  notes  of  Hannah  &  Hol- 
loway were  taken  as  cash,  and  it  does  not  ap- 
pear that  the  prices  fixed  by  the  parties  were 
fixed  with  special  reference  to  the  medium 
of  payment  and  ccmsequently  that  these 
prices  were  different  from  what  they  would 
have  been  it  uninfluenced  by  the  element  of 
barter.  We  therefore  do  not  think  the  mar- 
ket value  of  the  property  was  relevant  In 
measuring  the  damages.  The  parties  having 
fixed  a  cash  valuation,  not  only  for  the  ma- 
chinery, storebonse,  and  goods,  but  for  the 
notes,  alaot  the  measure  of  damages  for  a 
breach  of  warranty  of  tlte  notes  was  tbe  price 
fixed  In  the  negotIatl<Ht. 

4.  Neither  upon  the  merits,  nor  upon  any  of 
the  numerous  small  points,  Including  tbe  new- 
ly-discovered evidence,  is  there  any  cause  for 
a  new  trlaL   Judgment  afflrmed. 


(94  Oa.  m) 

DDRDEN  V.  CLACK. 
(Supreme  Court  of  Georgia.    Aog.  14,  ISM.) 

EnoniBHT  BT  Bl'HMART  PhOCEBS  —  JORISmcTIOK 

OF  County  Court. 

1.  Where  the  owner  of  land  sells  and  con- 
veys it  to  another  ny  absolute  conveyance,  t>at 
doeB  not  actually  go  ont  of  possession,  eTen 
though  the  vendee  be  also  in  possesBlon.  the 
latter  cannot  eject  the  former  from  the  premises 
as  an  Intruder  by  anmma^  process  sned  ont 
under  section  4072  of  the  Code. 

2.  The  county  court  has  jurisdiction  to  try 
and  determine  apidicatioas  for  the  nvic^ion  of 
intruders,  and  it  would  be  no  ground  to  dismiss 
a  proceeding  for  this  purpose  that  the  evidence 
showed  the  plaintiflTs  remedy  waa  by  eject- 
ment but  such  evidence  would  require  an  ad- 
judication In  favor  of  the  defendant  on  the  mer- 
its. 

(Syiiabas  by  the  Oonrt) 

Error  from  superior  court,  Morgan  county; 
W.  P.  Jenkins,  Judge. 

Action  by  J.  J.  Clack  against  Blanche  B. 
Durden  to  recover  possession  of  land.  After 
verdict  for  plaintiff,  the  cause  was  removed 
to  the  superior  court  on  certiorari,  where  the 
writ  was  overruled,  and  defendant  brings  er> 
ror.  Reversed. 

J.  H.  Holland  and  Jones  ft  Morrison,  for 
plaintiff  In  error.  Foster  &  Butler,  for  de- 
fendant in  error. 

SIMMONS,  J.  1.  The  summary  remedy 
provided  for  In  section  4072  of  tbe  Code  for  the 
ejection  of  intrude  cannot  be  used  for  the 
purpose  of  trying  title  to  land.  It  can  only 
be  used  in  cases  where  an  Intruder  enters  up- 
on the  land  without  claiming  In  good  faith 
a  right  to  Its  possesslDn,  and  refuses  to  aban- 
don the  same.   If  one  sdla  land  to  another. 
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and  makes  ■  otmTeyanoe  to  him,  and  oftec- 
wards  refuses  to  give  up  the  possessloii,  he 
cannot  be  removed,  under  this  section  of  the 
Code,  as  sn  Intruder.  In  such  cow  the  pur- 
chaser must  resort  to  some  other  remedy.  If 
the  vendor  yields  possession  and  afterwards 
re-eaters,  tfala  secUon  Is  aKtlicable.  It  does 
not  clearly  appear  from  the  evidence  in  this 
caae  that  Hiss  Durden  ever  went  out  of  ac- 
tual possession  of  the  land.  It  was  Incum- 
bent on  the  plaintiff  to  show  that  she  did. 
Having  failed  to  show  this,  the  plalnUff  was 
not  entitled  to  a  verdict,  and  the  court  erred 
In  overnillng  the  cerflorarl. 

2.  Undw  section  205  of  the  Code,  the  coun- 
ty court  has  Jurisdiction  to  try  and  determine 
applications  tw  the  eviction  of  Intrud«:s,  and 
it  would  be  no  ground  to  dismiss  a  proceed- 
ing for  this  purpose  that  the  evidence  showed 
the  plaintiff's  remedy  was  by  ejectment;  but 
such  evidence  would  require  an  adjudication 
In  fiivor  ct  the  def«idant  on  the  merits. 
Judgment  reversed. 


(H  Qa.  MO 

TOOUBS  V.  WEST  et  al. 
(Snpreme  Court  of  G^rgia.    Aug.  14,  189-1.) 

NBOOTIABLB  NOTB — COHSIDBKATION. 

Where  the  payee  of  a  promissory  note 
procured  the  eame  to  be  executecl  by  fitipulaiing 
with  the  maker  that  he  (the  payee)  would  pro- 
care  employment  for  a  third  person  (for  wlioee 
benefit  the  note  was  given,  and  who  i.'aceired 
the  entire  conrideratioD  therefor)  by  which  the 
latter  would  earn  enough  money  to  pay  off  rhe 
note,  a  total  breach  of  this  Btipulation  is  :i  de- 
fense to  an  action  brought  upon  the  note  by 
the  payee. 
(SylhibuB  by  the  Court) 

Error  from  superior  court,  Randolph  coun- 
ty; J.  M.  Griggs,  Judge. 

Action  on  a  note  by  West  &  Obear  against 
J.  P.  Toombs.  From  a  Judgment  striking 
out  defendant's  plea,  he  brhigs  error.  Re- 
versed. 

W.  C.  Worrill,  for  plaintiff  In  error.  Hood 
&  Moye,  for  defendants  In  error. 

LUMPKIN.  J.  This  was  an  action  by 
West  &  Obear  against  Toombs  ujwn  a  prom- 
issory note  payable  to  them.  The  defend- 
ant's plea  alleged,  in  substance,  as  follows: 
The  plaintiffs,  being  agents  of  the  Manhattan 
Life  Insurance  Company,  desired  to  issue  a 
policy  on  the  life  of  one  Tumlln,  and  to  ob- 
tain the  defradant's  note  for  the  premium 
tiiereon.  In  order  to  Induce  him  to  give  the 
note,  they  promised  to  procure  Tumllu  an 
appointment  as  agent  of  the  company,  and 
represented  that  he  could  soon  realize  enough 
from  his  commission  to  pay  off  the  note,  it 
belDg  expressly  agreed  between  the  parties  to 
the  note  and  Tumlin  that  Toombs  should  be 
interested  In  the  commissions  earned  by  Tum- 
lin to  the  extent  of  the  amount  of  the  note; 
and,  had  this  contract  been  can-ied  out,  Tum- 
lin could,  with  reasonable  certainty,  have 
earned  money  euragb  to  pay  the  note.  In 


consideration  of  the  promise  and  representa- 
tion made  by  the  plaintiffs,  Toomba  signed 
the  note,  but.  after  it  was  made  and  deliver- 
ed, the  platoUffs  failed  and  refused  to  pro- 
cure the  agency  for  Tumlin.  Properly  con- 
strued, tlie  undertakings  of  the  plaintiffs,  In 
consldraatlon  of  which  the  note  was  glv^ 
amounted  to  a  stipulation  on  their  part  to 
procure  employment  for  Tumlin  by  which  he 
would  earn  enough  nuHiey  to  pay  off  the 
note,  and  there  was  a  total  breach  of  this 
stipulation.  We  think  the  plea  set  up  a  good 
defense  to  the  action  on  the  note.  Whether. 
If  Tumlin  had  been  appointed  agent,  he  would 
have  been  successful,  and  would  have  made 
money  aiongh  to  satisfy  the  note,  cannot  be 
known;  but  the  plaintiffs  wUl  not  be  heard  to 
say  he  would  have  tailed  because,  by  the 
breach  of  their  contract,  they  denied  him 
the  opportunity  even  to  make  the  effort;  and, 
besides,  the  plea  alleges,  In  effect,  he  would 
have  succeeded,  and  on  demurrer  this  al- 
legation must  be  taken  as  true.  The  court 
erred  In  strUdng  the  plea. 


(H  Oa.  28S) 

BROWN  V.  STORT. 
(Snpreme  Oonrt  of  Gteor^.    Aug.  14,  18M.) 

PuRCHisa  raoH  Ova  Ha  viva  no  Titlb— Biohtb 

OF  Vekdbb. 
One  who  purchaaes  land  from  a  perdon 
in  possession,  who  has  no  title,  bat  who  baa 
made  with  the  owner  a  parol  contract  to  pur- 
chase (whether  such  second  purchase  pays  his 
vendor  the  agreed  price  or  not),  acquires  no 
title  and  no  eqnity  as  against  the  owner;  hut 
he  can.  after  obtaining  a  conveyance  from  hia 
immediate  vendor,  protect  himself,  as  agaiu«A 
any  claim  by  the  owner  (or  purchase  money,  if 
the  latter  executes  and  delivers  a  conveyance  to 
his  own  immediate  vendee.  The  mere  execu- 
tion, however,  of  such  a  conveyance,  wiftout 
completing  delivery  thereof,  will  afford  no  pro- 
tection. In  the  present  case,  the  action  being 
brought  to  recover  the  land  because  of  the  non- 
payment of  a  part  of  the  pnrchaae  money,  tiie 
controlling  and  decisive  question  is  whether 
there  was  an  actual  and  complete  delivery  by 
the  plaintiff's  intestate  of  the  deed  which  pur- 
ported to  convey  the  land  to  the  defendant's 
vendor.  Let  this  question  alone  be  tried  and 
determined  by  the  Jury  on  the  next  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  couit,  Dooly  county; 
W.  H.  Fish,  Judge. 

Action  by  J.  L.  S.  Brown,  administrator, 
against  E.  J.  Story  to  recover  land.  There 
was  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Busl>ee  &  Grum,  for  plaintiff  In  emr.  J. 
H.  Martin,  for  defendant  in  error. 

SIMMONS,  J.  Bedgood  bought  from  Brown 
a  lot  of  land  In  Dooly  county,  and  gave  his 
promissory  notes  for  the  purchase  money, 
but  received  no  deed  or  other  contract  in 
writing  from  Brown.  Bedgood  subsequent- 
ly sold  the  land  to  Story.  The  present  ac- 
tion was  brought  by  the  admiulstrator  of 
Brown  to  recover  the  laud  because  of  the 
nonpayment  of  a  part  oC  the  purchase  mon- 
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ey.  It  appears  that  wben  Story  purcbased 
the  land  from  Bedgood  the  latter  was  in  pos- 
session, bnt,  as  stated,  had  no  title,  having 
gone  Into  possession  under  a  parol  agree- 
ment on  the  part  of  Brown  to  convey  him 
the  land,  and  not  having  paid  the  purchase 
money.  Story  therefore  acquired  no  title 
and  no  equity,  as  against  Brown,  by  bis  pur- 
chase from  Bedgood.  It  was  contended, 
however,  that  Story  was  protected  by  a  deed 
subsequently  made  by  Brown  to  Bedgood. 
There  was  some  dispute  as  to  whether  there 
was  an  actual  and  complete  delivery  of 
this  deed,  or  whether  Bedgood  got  the  deed 
without  such  a  delivery.  If  Brown  execut- 
ed and  delivered  a  conveyance  of  the  land  to 
Bedgood,  Story,  after  obtaining  a  convey- 
ance from  Bedgood.  would  be  protected 
against  any  claim  of  Brown  for  the  purchase 
money;  but  the  mere  execution  of  the  deed 
from  Brown  to  Bedgood,  without  a  complete 
delivery  thereof,  would  afford  no  protection. 
The  evidence  failed  to  show  an  actual  and 
complete  delivery  of  the  deed.  This  being 
the  controlUug  and  decisive  question  in  the 
case,  the  conrt  did  not  err  In  granting  a 
second  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, and  we  affirm  the  Judgment,  with  di- 
rection that  this  question  alone  be  tiled  and 
determined  on  the  next  trial  of  the  case. 
Jnt^ment  affirmed,  with  direction. 


(M  Ga.  »7) 

AHRBNS  ft  OTT  MANUF'G  CO.  v.  PAT- 
TON  SASH,  DOOR  &  BUILD- 
ING CO.  et  al. 
(Sapreme  Court  of  Georgia.    Ang.  6,  1894.) 
Appbal — Record — Succbssive  Garnissuhmta — 

RlOflTS  OF  GaRKISHEB. 

1.  Where  it  affirmatively  appears  both  from 
the  bill  of  exceptions  and  tram  the  certificate 
of  the  judge  thereto  that  no  part  of  the  record 
is  necessary  to  be  sent  here  oy  transcript,  the 
writ  of  error  will  not  be  dismissed  becauEe 
tiiere  Is  no  transcript. 

2.  While  snccessWe  garnishments  may  is- 
sue In  a  pending  case  commenced  by  attach- 
mf-nt,  yet,  after  the  case  bfls  terminated  in  a 
judgment  against  the  defendant  in  attachment, 
no  further  garnishment  can  issue  founded  npon 
the  same  attachment,  notwithstanding  an  issue 
may  still  be  pending  between  the  plaintiff  and 
a  former  garnishee  touching  the  truth  of  the 
answer  made  by  such  garnishee  to  a  garnish- 
ment issued  in  doe  time. 

3.  As  the  defendant  in  attachment  as  well 
as  the  garnishee,  is  interested  in  the  question  of 
whether  the  garnishment  has  legally  issued, 
the  garnishee  does  not.  by  answering  the  gar- 
nishment, waive  his  right  to  have  the  proceed- 
ing dismissed  at  the  hearing  of  au  issue  travers- 
ing his  answer;  the  ground  of  the  motion  to  dis- 
miss being  that  there  was  no  legal  authority  for 
issuing  the  gamiaiiment  becnuse  judgment  had 
preWonsIy  been  rendered  against  the  defendant 
in  the  attachment  suit,  and  thus  the  suit,  as  a 
basis  for  snmmons  of  garnishment,  was  no 
l<mger  pending. 

(Syllabus  \rr  the  Conrt.) 

Brror  from  <rfty  coiirtof  Floyd;  W.  T.  Turn- 
ball,  Judge. 
Action  by  the  Atarois  &  Ott  Manufacturing 


Company  against  the  Patton  Sash,  Door  ft 
Building  Company  and  others,  defendants 
and  garnishees.  From  the  Judgment  ren- 
dered, plaintiff  brings  error.  Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  Dean 
&  Smith  and  J.  E.  Dean,  for  defendants  in 
error. 

LUMPKIN,  J.  1.  One  of  the  main  pur- 
poses of  the  supreme  court  practice  act  of 
1889  was  to  dispense  with  Irrelevant  and 
superfluous  matter  In  bringing  cases  to  this 
court.  Accordingly,  we  have  do  difficulty  in 
holding  that,  where  no  part  of  the  record  Is 
necessary  to  be  sent  up,  the  writ  of  wror 
should  not  be  dismissed  because  there  is  no 
transcilpt  of  the  record.  In  the  present  case, 
it  affirmatively  appears  that  the  bill  of  ex- 
ceptions contains  everything  necessary  to  a 
proper  adjudication  of  the  case.  In  overrul- 
ing the  motion  made  to  dismiss  it,  we  are 
conforming  to  the  spirit,  if  not  tlie  letter,  of 
the  act  of  1889,  and  also  to  the  will  of  the 
legislature,  very  frequently  manifested  in 
recent  years,  and  expressly  stated  in  its  most 
recent  enactment  with  reference  to  practice 
in  this  court,  to  the  effect  that  cases  shall  not 
be  dismissed  when  there  Is  enough  before 
this  court  to  enable  it  to  ascertain  substantial- 
ly the  real  questions  made,  and  which  the 
parties  seek  to  have  decided. 

2.  GamIshm»itB  may  Issue  where  suit  is 
pending,  or  where  Judgment  has  been  obtain- 
ed. Code,  S  3532.  In  the  former  case,  succes- 
sive garnishments  may  issue  from  time  to 
time  before  trial  without  giving  any  addi- 
tional bond.  Id.  8  3536.  In  no  case  is  the 
plaintiff  entitled  to  a  Judgment  against  the 
garnishee  until  he  has  obtained  Judgment 
against  the  defendant  Id.  8  3547.  Where 
a  suit  is  begun  by  attachment,  and  a  garnish- 
ment is  issued,  and  afterwards  a  Judgment 
in  the  attachment  case  is  rendered  In  favor 
of  the  plaintiff  against  the  defendant,  that 
case  is  ended,  notwithstanding  an  issue  may 
still  be  pending  between  the  plaintiff  and 
the  person  garnished  upon  a  traverse  to  the 
garnishee's  answer.  The  pendency  of  this 
issue  will  not  authorize  the  plaintiff,  after 
obtaining  Judgment  against  the  principal 
debtor,  to  have  a  garnishment  Issued  against 
another  person  by  virtue  of  the  affidavit  and 
bond  originally  sued  out  If  he  desires  to 
obtain  other  garnishments  upon  the  Judg- 
ment already  rendered  in  bis  favor,  his  rem- 
edy, clearly,  is  to  Institute  new  proceedings 
for  this  purpose,  which  be  is  authorized  to 
do  under  section  3532,  above  cited. 

3.  Where  the  plaintiff,  after  obtaining  a 
Judgment  against  his  debtor,  causes  an  un- 
authorized second  garnishment  to  be  Issued, 
as  above  Indicated,  although  that  garnishee 
may  answer  denying  indebtedness  to  the  de- 
fendant, he  will  not  thus  be  estopped  from 
moving,  at  the  trial  of  an  Issue  formed  upon 
a  travei'se  to  his  answer,  to  dismiss  the  en- 
tire garnlshmeDt  proceeding  upon  the  ground 
that  the  garnishment  Itself  wu  unlawfully 
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bmed.  Garnishment  bonds  are  required  l!or 
tbe  protection  ot  the  defendant  In  the  suit  or 
In  the  Judgment  upon  which  the  garnishment 
to  issued,  and  therefore  such  defendant  Is  In- 
tested  in  the  question  as  to  whether  or  not 
a  garnishment  Is  legally  Lssned.  It  Is  his  snb- 
stantial  right  to  haveaTalid  garnishment  bond 
as  a  basto  for  all  garnishments  sued  out  In  a 
case  to  which  he  Is  a  party  defendant.  A 
garnishment  Is  a  suit,  and  the  bond  to  the 
fouDdaUon  of  It  If  the  foundation  be  want- 
ing, tbe  suit  to  a  nullity.  These  things  be- 
ing so,  the  mere  answering  of  a  garnishment 
issued  without  l^al  authority  will  not  pre- 
vent the  garnishee  from  raising  tbe  question 
as  to  the  validity  <tf  the  garnishment  Itself. 
The  garnishment  suit  being  void,  and  the 
defendant  In  the  main  suit  or  judgment  being 
vitally  Interested  in  having  the  void  suit  so 
declared,  no  waiver  by  the  garnishee  can 
make  It  a  valid  proceeding.  If  It  could,  and 
the  ptolntifl  obtained  Judgment  against  the 
garnishee,  be  would  thus  be  enabled  to  col- 
lect m<aey  to  which,  as  against  tbe  orig- 
inal debtor,  he  was  not  legally  entitled.  Con- 
sequently, the  garnishee  would  not  be  pro- 
tected, because,  in  a  suit  agahist  him  by 
hto  credltw,  It  would  be  no  defense  to  urge 
he  bad  paid  oat  tbe  money  apon  a  Jadg- 
moit  rendered  on  a  gamtohmoit  illegally 
Issued.  For  thte  reason,  It  would  be  clear- 
ly hU  right  to  move  to  dismiss  the  garnish- 
ment proceeding  on  the  groond  that  the 
original  salt,  as  a  basis  of  a  summons  of  gar- 
ntobment,  was  no  longer  pending;  and.  If  the 
abore  reasoning  to  sound,  hto  right  to  make 
tbto  motion  would  not  be  cnt  off  merely  be- 
cause he  had  filed  an  answer  to  the  gamtoh- 
ment.  Judgment  affirmed. 


(MOa.  MS) 

DANIBLLT  v.  OHEBTES. 
(Supreme  Oonrt  of  Georgia.  Aug.  14,  1891.) 

NUISAHOB— OtbbVLOWINO  LaUD— OuiJlOBB— 

Ambxdins  Plbauikos. 

1.  A  declaration  lajing  damageB  at  $1,000, 
and  alleging  that  the  Duisaoce  complained  of 
rendered  the  premises  almost  worthless  for  cul- 
tlvatlMi  dnring  two  specified  years.  Is  amend- 
able by  adding  thereto  an  allegation  that  the 
nuisance  rendered  the  premises  totally  aselesa 
for  cultivation,  aod  laying  tbe  damage  at  $3,000. 
Thns  constnuia,  the  amendment  to  consistent 
with  the  plan  and  purpose  of  the  dectoration, 
which  was  to  recover  damages  with  reference 
to  crops  for  the  two  specifiea  years,  and  not  to 
recover  permanent  or  prospective  damages. 
That  Oie  amendment  called  Itself  a  "count  to 
a  mere  misnomer:  and  that  the  counsel  who 
procured  the  allowance  of  the  amendment  now 
construes  It  as  not  confined  to  damages  rela- 
tiT-ely  to  crops  for  the  two  years  specified  In 
the  declaration,  but  as  extending  to  and  com- 
prehending damage  to  the  land  for  all  time  aft- 
er the  year  1881,  is  no  reason  for  reversing  the 
judgment  allowing  the  amendment.  If  con- 
strued etB  he  now  contends  It  shonld  be.  It  in- 
troduced a  new  cause  of  action,  and  should  have 
been  disallowed. 

2.  Properly  construed,  each  and  all  of  the 
dedaratlons  demurred  to  should  be  treated  as 
claiming  annual  damages  for  successive  years. 


and  none  ot  them  as  proceeding  for  permanent 
or  prospective  damages. 

3.  A  nuisance  to  the  plaintiffs  cleared  and 
tillable  land  (the  injnry  consiHtinfr  in  overflow- 
ing or  saturating  the  same  with  water),  although 
reanlting  from  a  cause  intended  to  be  perpetual- 
ly operative,  and  of  a  nature  bo  to  operate  grad- 
nally  and  continuously,  created  in  the  year  1878. 
was  actionable  in  1884  for  damage  on  account 
of  diminished  or  Buapended  fertility  occasioned 
thereby  with  reference  to  the  crops  for  the 
years  1882  and  1883;  and  the  same  nuisance, 
having  been  continued  with  like  effect,  was 
egafn  actionable  in  1888  for  damage  on  account 
of  diminished  or  suspended  fertility  with  refer- 
ence to  the  crops  for  the  years  1884.  1885.  1886. 
and  1887;  and  the  same  nuisance,  having  been 
continued  with  like  effect,  was  again  action- 
ahle  in  1889  for  damage  on  account  of  dimin- 
ished or  suspended  fertility  with  reference  to 
the  crop  for  the  year  18S8.  If,  however,  the  ef- 
fect of  the  nuisance,  at  any  stage,  was  to  de- 
stroy wholly  and  permanently  the  fertillly  of 
the  land,  bo  that  abating  the  nuisance  and  with* 
drawing  the  excess  of  water  oecaidoned  thereby 
would  not  restore  the  land  and  render  it  again 
fertile,  the  right  to  maintain  successive  actions 
relatively  to  subsequent  years  ceased,  and  a  sin- 
gle action  and  recovery  for  such  destruction 
could  be  maintained,  and  would  be  final. 

4.  In  adjudicating  upon  a  demurrer  to  a 
dectoration,  or  to  a  series  of  deelaratlona  whidi 
have  been  constdldated  tor  trial,  the  court  can- 
not look  beyond  tbe  declarations  themselves, 
BO  as  to  take  notice  of  the  contents  of  the  dec- 
laration filed  in  a  previous  action  between  the 
same  parties,  and  touching  the  same  nuisance, 
and  damages  therefrom,  retotively  to  crops  or 
rents  for  previous  years.  This  cannot  be  done, 
althongh  a  previous  action  be.  In  one  of  the 
declarations  demurred  to,  mentioned  In  these 
terms:  "Petitioner  shows  that  he  has  al- 
ready filed  his  Bult  for  the  recovery  of  damages 
for  the  years  1678.  1879, 1880,  and  1881,  which 
is  now  pending  in  court":  no  exhitut  of  tbe 
declaration  In  that  action  being  appended,  nor 
any  leave  to  refer  to  it  being  therein  prayed 
for.  UnlesB  all  facts  necessary  to  estahlish  the 
defense  of  a  former  recovery  for  tiie  aame  cause 
of  action  appear  on  the  face  ot  the  dedaratiMi, 
this  defense  to  not  matter  for  demurer,  hut 
for  plea  only. 

(SyUahns  by  the  Oonrt.) 

Error  from  sopertor  court,  Monroe  county; 
X  J.  Hunt,  Judge: 

John  A.  Danlelly  brought  four  separate  ac- 
tions against  Thomas  J.  Oheevea  to  recover 
damages  tar  overflowing  pWntUf  s  tond.  Tbe 
several  actions  were  consolidated  and  tried 
together.  From  tbe  Jndgmmt  roiderad, 
plaintiff  brings  error.  AfBrmed  la  part  and 
revosed  In  part 

The  following  to  Uie  official  report: 

Danlelly  tnoivht  aolt  for  damagss  agaliiat 
Gbeeves,  the  case  being  retoniable  to  tbe 
Febnuuy  term,  1882,  of  tbe  superior  court 
That  case  came  to  the  supreme  court  twice. 
74  Oa.  712;  80  Ga.  114,  4  S.  B.  002.  A  re- 
covery  of  ¥12S  by  plaintiff  was  snstalned  by 
the  dedsion  In  SO  Oa.  Three  snbaequent  inlti 
were  brought  by  plain  tiff,— the  first,  on  August 
6,  1884;  the  second,  Feibniary  7,  1888;  the 
tidrd,  February  S,  1888.  By  agreement,  these 
three  were  consolidated,  and  came  on  tcr 
trial  at  the  same  time,  defendant  demurring 
to  the  declarations  on  varions  grounds.  Plal&> 
tiff  was  allowed  to  amend  the  declaration  of 
1884,  over  defendant's  objection  that  the 
amendment  introdnoed  a  new  tamo  of  action. 
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to  wbtch  rnllng  def«idaiit  excepted  pendente 
lite.  In  the  argument  on  defendant's  demnr- 
rer,  hla  connael  was  permitted,  over  objection, 
to  refer  to  platntUTe  declaration  In  the  ault 
bronght  In  1882,  and  plaintiff  assigned  this  as 
error.  The  demurrer  waj^  sustained.and  plain- 
tiff excepted.  The  declaration  of  1SS4  al- 
leges that  defendant  has  damaged  plaintiff 
91,000,  for  that  In  1878  plaintiff  owned  60 
acres  of  lowlands,  worth  abont  $100  per  acre 
for  cultivation,  lying  on  the  waters  of  To- 
besofkee  creek,  which  lands,  being  fertile  and 
never  liable  to  overflow,  always  responded  to 
cultivation,  yielding  from  50  to  75  bushels  of 
com  per  acre.  At  the  same  time  defendant 
owned  80  acres  of  lowlands  lying  on  Yellow 
creek,  subject  to  overflow,  and  therefore 
valueless,  the  bed  of  said  creek  being  too 
shallow  to  carry  off  the  volume  of  water.  In 
1878,  for  the  purpose  of  improving  bis  own 
land,  and  in  disregard  of  plaintiffs  rights, 
defendant  cut  a  ditch  from  a  point  above  his 
lands  on  Yellow  creek  to  a  point  of  Tobesof- 
kee  creek;  causing,  from  the  increased  vol- 
ume of  water,  the  channel  of  said  last  creek, 
which  theretofOTe  was  from  7  to  10  feet  deep 
along  plaintiff's  lands,  to  fill  with  sand  and 
mnd,  and,  even  In  dry  weather,  causing  said 
lands  to  be  satunted  and  charged  with  water 
so  as  to  render  them  almost  worthless  for 
cultivation,  bo  that,  though  said  lands  are 
planted  and  cultivated  with  great  expense  and 
care,  tta^  have  failed  to  respond,  and  are  now 
wholly  and  utterly  wmthlesa.  "Petitioner 
shows,  that  be  has  alrea^  filed  his  suit  for 
recoToy  of  damages  for  the  yean  1878,  1870. 
1880.  and  1881,  which  la  now  peadliiK  In 
court,"  and  that,  owing  to  said  overflow  of 
water,  defendant  has  damaged  plaintiff  (500 
tor  each  of  the  yean  1882  and  188S.  The 
amendment  allowed  over  defendant's  objec- 
tion allies  that  he  has.  In  the  manner  afore- 
said, damaged  plaintiff  $3,000^  for  that  the 
acts  complained  of  'injured  and  damaged  the 
lands  of  plaintiff  by  making  tiiem  totally  nse- 
leas  for  cultivation  since  1881,  in  the  sum 
Aforesaid,  and  before  filing  of  this  salt,  and 
aft«r  the  filing  of  the  salt  to  tba  Pebrnaiy 
term,  1882."  The  decIaratlonB  of  1888  and 
1888  contain  allegations  like  those  already  di- 
ed, except  as  follows:  Tbat  of  1888  lays  dam- 
ages at  92,000;  that  of  1888.  at  |600.  Both 
add.  after  the  auction  that  plalntUTs  lands 
are  caused  to  be  saturated  with  water  so  as 
to  render  them  almost  nsdess  for  cultlvatkm, 
the  words,  "within  a  short  while  thereafter, 
and  In  the  course  of  a  few  years  utterly  use- 
less," and  omit  the  wwda,  "and  the-  same  are 
'now  wholly  and  utterly  wurthless."  The  dec» 
laratlon  of  1^  alleges  that  plaintiff  has  al- 
ready filed  his  suit  for  damages  for  the  yean 
up  to  1883,  and  that  by  the  cutting  of  the 
ditch  he  has  lost  his  crop  for  1884,  1885. 1880, 
and  1887,  of  the  yearly  value  of  (500.  The 
declaration  of  18S9  alleges  that  he  has  filed 
suit  for  damages  for  the  yean  up  to  1S8B,  and 
brtngs  this'  suit  to  recover  for  that  year; 
that  defendant,  by  the  acts  complained  of. 


has  deprived  him  of  all  of  said  land  for  cul- 
tivation, and  be  is  no  longer  able  to  make  atay 
crops  there<m,  as  It  Is  too  wet  to  cultivate; 
and  that  It  was  worth  $500  during  1888,  and 
defendant,  by  his  conduct,  has  Injured  him 
in  that  amount  The  grounds  of  demurrer 
are  mitnclentay  apparent  bom  the  cvlnlon. 

C  A.  TamO',  X  S.  B<^ton,  And  Bemer  ft 
Bloodwortti,  for  i^ntlff  In  error.  Gustin, 
Ouerry  &  Hall  and  W.  I>.  Stone,  tor  defend- 
ant In  erxor. 

LUMPKIN,  J.  Several  actions  which  bad 
been  instituted  by  Dantelly  against  Cheeves 
were  consolidated  in  the  superior  court.  This 
litigation  originated  from  the  same  cause  as 
that  which  was  the  foundation  of  the  lawsuit 
between  these  same  parties  reported  in  80 
Ga.  114,  4  S.  B.  902.  The  official  report  con- 
sists of  a  statement  showing  how  the  various 
questions  now  presented  for  adjudication 
arose  in  the  court  below.  The  rulings  of  this 
court  have  been  condensed  Into  the  proposi- 
tions announced  In  the  beadnotes. 

1.  There  was  no  merit  In  the  exceptions 
pendente  lite  filed  by  defendant's  counsel  to 
the  allowance  of  the  amendment  of  Febru- 
ary 11,  1888,  to  the  plaintiff's  declaration  of 
August  5, 1884.  That  decUuatlon  comidalned 
that  the  plaintiff's  land  was  rendered  almost 
worthless  for  coltlvatlon  during  two  spedfied 
years.  Taking  a  fair  view  of  all  the  allega^ 
Hons  contained  in  the  amendment.  It  may 
be  properly  construed  aa  claiming  addttlODal 
damages  iH>on  the  theory  that  the  nnlsanee 
which  gave  rite  to  the  damages  aUeg«d  In 
the  declaration  had  rendered  the  premises 
totally  naeleas  for  eoltlvation  doling  tiie  two 
years  mentioned-  Tbos  construed,  the 
amendment  Is  oonaistcaLt  ifttib  the  atiglral 
plan  and  purpose  of  the  declantlon.  the:  ob- 
ject of  which  was  to  recover  damages  with 
reference  to  croiw  for  these  two  particular 
yean,  and  not  to  recover  permanent  or  pros- 
pective damages.  It  la  true  tbat  the  pleader, 
in  the  amendment,  detignated  It  aa  a  "cotmt," 
but  tbls  was  a  mere  mlsnonm,  and  la  of  no 
material  consequence.  In  the  argument  here, 
the  conns^  at  whose  Instance  this  amend- 
ment was  allowed  seemed  to  oonstme  it  as 
not  bebig  confined  to  damages  relatively  to 
m>pa  only  for  the  two  yean  >paelfied  in  the 
deelaratlcm,  bat  aa  extending -to  and  com- 
prehending damage  to  the  land  Itsdf  for  all 
the  time  elapsing  after  the<y<ar  IBKL  In 
taking  this  position,  the  counsel  was-  seekr 
Ing  to  show  that  the  pnrpose  of  the  ameoid- 
ment  was  to  make  it  dear,  that  the  perma- 
njent  Injury  to  the  land  had  not  occurred  at 
the  time  of  the  filing  of  the  first  suit  agalnat 
Cheeves.  Were  we  to  give  the  amendment 
.the  construction  Jqst  indicated,  we  would  be 
constrained  to  hold  tbat  it  Introduced  a  new 
cause  of  action,  and  should  have  beeu  dl8.il- 
lowed;.  but  we  do  not  think  that,  construc- 
tion would  be  the  iH?i^>er  one,  and'  It  is  our 
duty  to  shape  onr  Judgment  ia,  ^ocordance 
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wlfb  oar  own  opinion  as  to  the  real  nature 
o<  the  amendment,  which  Is  as  stated  above: 
So  doing,  no  reason  for  rererslng  the  Judg- 
ment  allowing  the  am«idment  appeaiB,  and 
therefore  the  ftzo^tlona  pradente  lite  are 
OTerraled. 

2.  After  a  carefal  examination  and  stndy 
of  each  and  all  of  the  consolidated  declara- 
tions, we  are  of  the  opinion  that,  properly 
construed,  they  ihonld  be  treated  as  claim- 
ing damages  for  ancceaslTe  years,  and  none 
of  them  as  proceeding  for  permanent  or  pro- 
spectlTo  damages.  It  Is  tme,  they  contain 
expressions  which  would  seem  to  Indicate 
the  latter  purpose;  bnt,  viewing  them  all  to- 
gether, we  think  It  more  consistent  with  troth 
and  fairness  to  hold  that  the  object  of  each 
and  all  of  them  was  to  recover  for  losses  sus- 
tained in  Bucceeslve  years  because  of  the 
fact  that  the  plalntUTs  land  was  rendered 
unfit  for  cultivation,  and  for  that  reason  he 
was  nnable  to  make  crops  upon  the  same. 
The  declaration  of  1888  alleges  that  the  plain- 
titF  has  already  filed  his  suit  for  damages  for 
the  years  up  to  1883,  and  that  by  the  cutting 
of  the  ditch  he  had  lost  his  crops  for  the 
yean  1881, 1885,  1886.  and  1887,  of  the  yearly 
value  of  $500.  The  declaration  of  1889  al- 
leys that  the  plaintiff  has  already  brought 
suit  for  damages  for  the  years  up  to  1888, 
and  that  he  has  been  deprived  of  his  land 
for  cultivation,  and  Is  no  longer  able  to  make 
crops  thereon,  and  claims  damages  to  the 
amount  of  $500  for  the  year  1S88.  It  does 
not  appear  that  In  any  of  the  suits  the  plain- 
tiff seeks  to  recover  the  value  of  his  land  np- 
ca  the  the<»7  that  It  had  been  rendered  to- 
tally worthless  for  all  purposes,  and  conse- 
quently was  of  no  value  whatever.  Some 
reason  for  concluding  that  this  was  not  the 
plalntUTs  theory  may  be  drawn  from  the 
fact  that  he  did  not  at  once,  and  long  prior  to 
the  year  188I^  bring  a  mlt  for  the  total  value 
of  the  land. 

S.  The  third  headnote,  In  connection  with 
what  has  already  been  said,  Is  comprehen- 
sive enough  to  render  unnecessary  a  restate- 
ment of  its  contents;  and,  upon  the  doctrine 
there  announced,  it  is  evident  that  the  statute 
of  limitations  has  no  application  whatever  to 
the  several  actions,  If  the  plaintiff  succeeds, 
by  evidence.  In  maintaining  them  as  laid. 
Until  it  has  been  definitely  established  by 
the  defoidant  that  the  abatement  of  the  nui- 
sance would  In  no  way  Improve  the  land,  or 
ameliorate  Its  existing  oondltiMi  with  refer- 
ence to  the  prodactl<m  of  oops,  the  plaintiff 
haa  the  right  to  assume  that  the  nuisance 
will  be  abated,  and  to  recovor  year  by  year 
the  Injury  done  him  by  Its  malntMianoe.  If. 
however,  at  any  period  In  the  past,  the  ^ect 
of  the  nuisance  has  been  to  destroy  wholly 
and  pwmanently  the  fertility  of  the  land,  so 
that  even  abating  the  nnlaance  would  not  re- 
store the  land  and  render  It  again  fertile  and 
fit  for  cultivation,  the  right  to  maintain  suc- 
cessive actions  relatlTely  to  subsequent  years 
ceased  at  that  polod.   With  rtf  eraice  to 


this  question,  we  are  not,  of  course,  prepared 
to  say  what  the  evidence  may  disclose,  and 
we  intlmato  no  (q^tlnlon  concerning  It,  one 
way  or  the  other.  But  It  is  a  queetitm  which 
ought  to  be  developed  and  elucidated  at  the 
next  trial. 

4.  It  Is  quite  clear  that  In  adjudlcatbtg  up- 
on a  demurrer  to  a  declaration,  or  a  series  of 
declarations  which  have  been  ciniBolidated 
for  trial,  the  court  cannot  pr<^>«rly  take  no- 
tice of  a  declaration  previously  filed  by  the 
same  plaintiff  against  the  same  defendant 
touching  the  same  subject-matter.  A  dec- 
laration, when  demurred  to,  must  stand  or 
fall  upon  its  own  merits.  This  Is  tme  al- 
though the  declaration  In  hand  may  refer  In 
general  terms  to  the  one  previously  filed.  If 
the  contents  of  the  declaration  last  referred 
to  were  set  out  substantially  or  in  full  In 
the  pending  declaration,  the  question  would 
be  different  Otherwise,  the  existence  aod 
contents  of  the  former  declaration  should 
be  taken  advantage  of.  In  so  far  as  It  may 
avail  the  defendant,  by  plea,  for  It  cannot 
be  properly  ui^ed  by  way  of  demurrw.  Judg- 
ment on  main  bill  of  exertions  reversed. 
On  excepttona  pendente  lite,  affirmed. 


(H  Gk.  270) 
WILUAHS  V.  ADAStfS  et  si 
(Supreme  Conrt  of  Georgia.   Aug.  14,  ISM.) 
Trial  or  Bxcxptiokb  to  Auditor's  Rsport  — 

VbRDICT— ADUIKI8TRATI0N  Or  DBCSOBKT'S 
BSTATR— SDPPOET  Ot  MiNOB. 

1.  When  exceptions  to  the  report  of  an  au- 
ditor are  submitted  to  a  Jury,  they  mast,  no- 
der  section  4203  of  the  Oode,  retnm  a  verdict 
on  each  exertion  seriatim.  Acc(H-dingly,  it  was 
error  to  charge  the  Jury  that,  if  th^  sustained 
the  auditor's  report  In  fnH,  the  fonn  of  thdr 
verdict  shonld  be:  "We,  the  jury,  sustain  the 
anditor's  report  in  full." 

2.  Under  section  2540  of  the  Code,  an  exec- 
utor or  administrator  has  no  anfliority  to  apply 
or  pay  any  portion  of  an  estate  In  Us  nands,  oe- 
longing  to  a  minor  who  has  no  guardian,  to  the 
mHintenance  and  education  of  toe  minor,  with- 
out first  obtaining  the  direction  of  the  proper 
ordinary:  and  where  an  administrator,  withoat 
such  direction,  pays  or  delivers  to  the  mother 
of  the  minor  money  or  property  of  the  lat- 
ter in  his  hands  (the  father  of  the  minor  being 
alive,  and  the  minor  residing  with  him  as  a 
member  of  his  family),  the  mother's  receipt  will 
be  no  protectioD  to  audi  administrator;  nor  win 
the  suDsequeDt  approval  by  the  ordinary  of  the 
adminlBtrator's  return,  iDclnding  such  receipt, 
legalise  the  administrator's  acta  in  the  prem- 
ises. 

8.  Where  an  administrator  cam  teetamento 
annexo,  without  authority  of  law,  actually  ap- 

filies  assets  of  the  estate  to  the  support  of  minw 
egatees  who  have  no  claim  np<«  the  decedent's 
estate  for  soi^rt,  and  the  evidence  renders  It 
certain  that  the  legatees  were  in  want,  and  re- 
ally took  and  enjoyed  the  support  thus  fur* 
niitbed,  whether  a  court  of  equi^,  when  the  ad- 
ministrator is  called  to  account  In  an  action 
brought  upoo  his  bond,  can  and  will  ratify  such 
appropriation,  when  it  involves  not  only  the 
Income  of  the  legacies,  but  the  corpus  thereof, 
and  not  only  a  part,  bnt  the  whole,  of  the  cor- 
poa,  qnaere. 

4.  Where,  by  a  dense  in  a  will,  an  attor- 
ney at  law  was  appointed  to  see  to  its  probate 
and  execution,  according  to  the  provisions  in  the 
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Tftrioos  Items  Oiereo^  to  wliat  extent  aa  admio- 
istrator  cnm  testamento  anoexo  will  be  pro- 
tected  in  acting  ander  the  advice  of  this  attor- 

oey,  qaaere. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Upson  comity; 
J.  J.  Hunt  Judge. 

Action  fay  J.  C.  WllllamB,  aa  ordinary,  for 
the  use  of  W.  B.  Matthews  and  others,  against 
3.  W.  Adams  and  others.  From  the  Judg- 
ment rendered,  plalntUE  brings  em».  Be- 
Tersed. 

The  following  Is  the  official  report: 
Williams,  as  ordinary  of  Upstm  county,  su- 
ing tor  the  Dse  of  W.  B.  Matthews  and  many 
others,  legatees  under  the  vUl  of  James  Ad- 
ams, bnrngbt  salt  on  the  bond  of  J.  W.  Ad- 
ams, admlnlstxatw  vlfh  the  wO!  amiezed  of 
Junes  Adams,  against  such  admlnlstratorand 
the  sureties  on  his  bond.  The  declatatlui  al- 
leged, In  brief:  James  Adams  died  early  In 
1873,  leaving  a  will.  ^  the  Sd  Item  of  this 
wUl  be  gave  his  wife,  Llda,  a  life  Interast  in 
a  fracthmal  lot  of  land'ln  Upson  comity  and 
the  bridge  across  tbe  Flint  river,  with  an 
acre  of  land  at  each  aid,  and  after  hee  death 
all  to  be  scdd  by  hia  administrator,  and  the 
proceeds  divided  as  thereafta:  directed  in  tbe 
will;  also,  a  dilld's  part  of  bis  personal  prtqih 
er^.  By  the  4tb  item  he  gave  bis  daughtw 
Louisa  Martin  and  her  children  a  lot  of  land 
tn  Ups(Si  county,  and,  after  accounting  for  It 
at  a  certain  valuation,  provided  tbat  they 
were  to  have  a  diild's  part  of  hta  personal 
propaly.  By  the  6th,  6th,  and  7th  Items,  re- 
spectively, he  gave  to  bis  danghtsrs  Uary  B. 
Matthews,  Franca  Matthews,  and  Sarah  Wil- 
liams and  ttielr  children  an  equal  share  In  ' 
bis  personal  property  and  the  proceeds  of  the 
sale  of  his  lands,  free  from  the  debts  of  the 
husband  of  Mary  B.  Matthews  as  to  tbe  por- 
tion going  to  her  and  her  children;  and  pro- 
Tided  tbat  none  of  the  proper^  willed  to 
Frances  Matthews  and  her  chlldrei  was  to 
go  into  tbe  possession  and  contnd  of  ber  bus- 
band,  Jctott  V.  Frances,  In  any  capacity  what- 
ever. By  the  Stb.  Oth.  10th,  lltfa,  and  12th 
items  he  gave  to  other  children  equal  shares 
in  tiie  proceeds  of  his  pmonalty  and  the  sale 
of  his  land,  less  certain  advancements.  By 
otber  Items  of  his  will  be  directed  that  all 
Ills  real  estate,  not  specifically  devised  or  not 
sold  by  him  white  In  life,  be  sold  by  bis  ad- 
mlnlstAtor,  and  that  his  administrator  sell 
all  his  p^sonalty,  and,  paying  expenses  of  ad- 
mlnistiatlon,  division  to  be  made  as  tberein- 
before  provided.  The  declaration  further  al- 
leged tbat  J.  W.  Adams,  administrator,  had 
sold  ail  the  realty,  except  one  lot,  for  $8,581, 
and  realised  from  the  personalty  $14,774,  and 
had  tutd  out  only  $964.91  on  debts  of  the  es- 
tate and  cost  of  administration,  leaving  $22,- 
394.09  in  his  hands  tc  be  paid  to  the  legatees. 
The  petition  then  set  forth  who  were  tbe  va- 
rious legatees  In  life,  and  the  amount  claimed 
to  be  due  each,  and  that  the  administrator 
bad  failed  and  refused  to  pay  them  such 
amounts,  or  any  part  thereof.  Defendant 
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pleaded  not  bidebted.  Further,  John  M.,BeuIa 

A.  ,  and  Brinkley  Matthews,  and  Sarah  Mo- 
Micliael  are  the  children  of  Fanny  A.  and 
John  F.  Matthews.  John  F.  Matthews  was 
regularly  appointed  trustee  for  his  said  wife 
and  children  by  the  chancellor  whose  drcult 
embraced  tbe  county  tn  which  they  then  lived. 
Before  the  trustee  was  appointed,  the  admln- 
Istra^  advanced  to  tbe  said  Mrs.  Matthews 
and  ber  children  a  mule,  provisions,  and  mon- 
ey, which  was  necessary  to  be  done  in  order 
to  8iq>port  the  family,  and  wltbout  which  ad- 
vancement th^  conld  not  have  made  a  living; 
and  defendants  ask  the  court,  in  the  exercise 
of  its  equitable  powers,  to  ratify  such  ad- 
vancenunt.  After  said  Matthews  was  ap- 
pointed trustee,  the  administrator  paid  to  him 
tbe  full  distributive  share,  and  more  than 
such  sbar^  of  said  Mrs.  Matthews  and  her 
chlldroi.  Furflier,  Rebecca  B.,  Ida  M.,  Dora 
C  Clara  F.,  and  James  G.  WllUams  are  chU- 
di^  of  Sarah  and  D.  R.  Williams,  all  minora, 
and  without  an  appointed  guardian;  bat  D. 

B.  Williams  and  his  wife  were  the  natural 
guardians,  and  to  them  the  administrator 
paid  tbe  full  distrllnttive  share  of  Sarah  Wll- 
Uams and  her  children,  and  ovwpald  It  by 
$300.  They  were  without  means  of  support, 
and  advancements  to  them  were  necessary, 
and  defendants  pray  that  these  advancements 
be  ratified.  Further,  a  similar  plea  as  to  the 
children  of  Laura  a  and  William  Martin,  and 
as  to  the  children  of  Mary  E.  and  Oreen  B. 
Matthews;  and  that  the  Martin  children  and 
the  children  of  Bfary  E.  and  Green  B.  B£at- 
thews,  and  Mary  B.  Matthews  brought  suit 
against  Adams,  admlnlsteator,  for  their  taiter- 

'  est  In  tlie  estate  of  John  Adams,  and  the  case 
was  settled  by  paying  $200  to  their  counsel. 
Further,  that  John  F.  Matthews  Invested,  as 
trustee,  the  money  paid  to  him  in  land,  which 
lie  now  owns  as  tmstee,  and  on  wliich  he  and 
bis  family  live.  Further,  that  James  W. 
Greene  was  appointed  by  tbe  will  to  see  to 
tbe  execution  of  the  various  provisions  of  the 
will,  advise  and  direct  the  administrator,  and 
in  all  these  matters  the  administrator  acted 
under  and  by  the  direction  of  James  W. 
Greene.  The  case  was  referred  to  an  audi- 
tor, who  made  a  report  Exceptions  were 
filed  to  the  auditor's  report  by  plaintiff,  both 
of  law  and  fact  Tbe  only  exceptions  now 
material  were  the  19th,  20th,  2l8t,  22d,  23d, 
24th.  25tb,  2Cth.  27th,  and  tbe  31st  exceptions 
of  fact  The  Jury  found  a  general  verdict 
sustaining  the  auditor's  report  Plaintiffs 
moved  for  a  new  trial,  and,  the  motion  betog 
overruled,  excepted. 

The  1:9th  exception  was:  "Tbe  auditor 
ought  not  to  have  charged  the  childr«i  for 
the  supplies  and  money  furnished  mothers, 
because  the  evidence  did  not  show  how  much 
su|H>lles  were  fumlsbed,  and  how  much 
money,  and  whether  either  or  both  was  ac- 
tually necessary,  and  used  for  their  beneUt." 
The  20tb  was:  "Tbe  evidence  did  not  show 
that  J.  F.  Matthews  and  his  wife  were  not 
able  to  support  their  chlldrra,  and  it  became 
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necessary  for  tbe  administrator  to  aid  In 
their  support."  The  2lBt  was:  "The  evi- 
dence did  not  show  that  Green  Berry  Mat- 
thews and  his  wife,  Mary  E.,  were  not  able 
to  support  th^r  <*lldrea,  but  showed  that 
they  were,  and  did  support  them."  The  22d 
was  a  similar  exception  as  to  D.  R.  Williams 
and  wife,  and  the  23d  a  similar  exception  as 
to  Mrs.  L.  O.  Martin  and  her  husband.  Tbe 
24th  was:  "The  auditor  erred  In  finding  that 
defendant  had  fully  paid  the  children  of  F. 
A.  Matthews,  and  $11.29  orer;  th&t.  the  evi- 
dence showed  that  he  had  not  fnlly  paM 
them,  and  now  owes  each  of  them  $263.73." 
The  25tb,  26th,  and  27th  were  similar  excep- 
tions as  to  the  children  of  Mrs.  Martin,  of 
Mrs.  Mary  E.  Matthews,  and  of  Mrs.  Sarah 
Williams,  respectively.  The  3l8t  was  that 
the  8Qdlt(»:  erred  In  &iding  that  the  admlnls- 
trajtor  acted  under  advice  of  the  ordinary 
In  making  the  ecchange  of  tbe  note  and  se- 
curity of  John  I.  HiaU  for  tbe  note  and  se- 
curity of  Jennings. 

The  motion  for  new  trial  was  upon  the 
grounds  that  the  verdict  was  conimry  to  law, 
evidence,  etc.;  also^  because,  the  Issue  In 
this  case  being  upon  eight  exceptions  of  fact, 
the  Jury  failed  to  pass  upon  each  exception 
separat^y,  but  found  a  verdict  generally  sus- 
taining the  auditor's  report.  Error  In  char- 
ging: "If  you  should  sustain  the  auditor's 
report  In  full,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  sustain  the  auditor's  re- 
port In  full.' "  In  a  note  to  this  ground  of 
the  motion,  the  court  states  that.  In  connec- 
tion with  the  charge  therein  excepted  to, 
he  also  charged  that  should  the  Jury,  under 
the  evidence  and  law,  find  that  any  one  or 
more  of  the  exceptions  should  be  sustained, 
the  form  of  their  verdlot  would  be:  "We, 
the  jury,  sustain  exceptions  numbers  so  and 
so  (naming  the  number),  and  against  the 
other  exception  (naming  them  by  number)." 
Error  In  charging:  **The  first  question  relied 
on  by  the  plalutlCT  Is  the  19th  exception, 
which  I  charge  you  Is  so  general  that  you 
could  not  come  to  any  conclusion  as  to  what 
you  are  oalled  on  to  find,  and  you  should 
Ignore  It.  If  the  administrator  has  paid  all  the 
debts  of  tbe  estaite,  and  just  claims  against 
it,  and  DO  one  would  apply  to  be  guardian, 
I  charge  that  If  they  had  no  guardian,  and 
the  administrator  in  good  faith  paid  out 
money  or  property  for  their  support.  In  ex- 
cess of  the  Interest  or  their  estate,  he  Is 
protected  by  the  law.  And  If  the  ordinary 
subsequently  approved  the  return  of  the  ad- 
ministrator, it  In  eflFect  Is  an  approval  of  t^e 
administrator's  acts,  and  renders  his  acts 
legal;  but,  before  you  would  allow  that,  it 
must  appear  what  the  administrator  paid  ovi 
was  for  the  education  and  maintenance  of 
the  minors,  and  It  should  be  allowed  to  that 
extent  only.  I  charge  you  that  if  the  mother 
of  these  children  gave  her  receipt  for  money 
or  property,  of  a  kind  which  could  reason- 
ably be  used  in  the  maintenance  and  educa- 
tion of  her  children,  the  plaintifTs  in  this 


proceeding  are  condoded,  for  tbe  reason  the 
auditor  has  so  found,  and  no  exception  is 
taken  to  that.  Hence,  If  it  so  appears  that 
such  receipts  were  given.  It  will  .be  your  duty 
to  find,  to  the  extent  of  those  receipts,  that 
the  mcMQey  and  effects  were  paid  to  the  plain- 
tiffs, unless  this  fact  is  rebutted  by  ot^er 
evidence.  If  the  plaintiffEi  claim  that  any- 
thing Is  due  them,  the  burden  is  upon  them 
to  show  bow  much  Is  due.** 

J.  M.  MatbewB,  for  plaintiff  In  error.  7.  S. 
Boynton,  Ball  A  Hammond,  A.  M.  Spe^,  and 
M.  H.  Sandwich,  for  defendants  in  error. 

LUMPKIN,  J.  This  was  a  somewhat  com- 
plicated case,  and  the  questions  brought  to 
this  court  for  review  arose  upon  the  trial 
of  exceptions  to  an  auditor's  report  The 
material  facts  are  stated  by  the  reporter. 
The  first  and  second  headnotes  indicate  the 
controlling  points  in  the  case  upon  which 
our  Judgment  of  reversal  is  based.  In  tbe 
third  and  fourth  headnotes  we  have  formu- 
lated questions  which  may  arise  on  the  next 
hearing,  but  which  are  not  now  decided. 

1.  The  court,  among  other  things,  instruct- 
ed the  Jury  that,  If  they  sustained  the  an* 
ditor's  report  in  full,  the  form  of  their  ver- 
dict should  be:  "We,  the  Jury,  sustain  the 
auditor's  report  In  fuU.*"  There  being  nu- 
merous exceptions  to  be  passed  upon  by  the 
Jury,  this  chaise  was  In  plain  violation  of 
the  express  proTlslon  contained  In  section 
4203  of  tbe  Code,  which  declares  that,  when 
exceptions  to  the  report  of  an  auditor  are 
submitted  to  a  Jury,  they  "shall  return  a  ver^ 
diet  on  each  exception  seriatim."  We  are 
therefore  compelled  to  hold  that  this  charge 
was  erroneous. 

2.  The  auditor,  In  effect,  reported  that  the 
administrator  with  tbe  will  annexed  had  the 
right  to  pay  and  deliver  to  the  mothers,  re- 
spectiv^y,  of  tbe  minors  Interested  in  tbe 
estate,  all  of  the  money  and  property  com- 
ing to  the  minors  under  the  will  of  James 
Adams,  in  order  to  enable  the  mothers  to 
apply  tbe  same  to  tbe  maintenance  and  edu- 
cation of  the  minors.  The  view  of  the  law 
thus  entertained  by  the  auditor  seems  to 
have  been  approved  by  the  trial  Judge,  and 
the  main  issue  contested  before  the  Jury  was 
whether  or  not,  in  point  of  fact,  the  mon- 
ey and  property  turned  over  to  the  moth- 
ers of  the  children  was  actually  neces- 
sary  for  their  maintenance  and  education, 
and  was  actually  used  for  this  purpose. 
Under  the  provisions  of  section  2540  of  the 
Code,  an  administrator  has  no  authority 
to  apply  or  pay,  directly  or  Indirectly,  any 
portion  of  an  estate  in  his  hands,  belong- 
ing to  a  minor  who  has  no  guardian,  to  the 
maintenance  and  education  of  tbe  minor, 
without  first  obtaining  the  direction  of  the 
proper  ordinary.  In  the  absence  of  such  di- 
rection, the  payment  to  the  mother  of  a 
minor  would  be  totally  unauthorized,  espe- 
cially 80  when  St  appears  that  tbe  mlnw'B 
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atom  Ib  allTS,  and  tl»  minor  Is  reddlnr 
with  him  as  a  member  of  his  fiunUy.  It 
foUowB  that  the  recetpte  giren  by  the  moth- 
ers to  the  admlnistiator  for  the  shares  of 
their  children,  respectively.  In  the  estate  of 
Adams,  were  no  legal  protection  at  all  to 
the  administrator.  These  plain  rales  of  the 
law  were  recognised  by  the  able  counsel 
who  appeared  for  bim;  but  It  tras  Insisted 
that  the  approval  by  the  ordinaiy  of  bis  re- 
turns, Including  the  receipts  Just  mentioned, 
legs  Used  and  made  valid  the  administrator's 
acts  in  the  premises.  We  cannot  concur 
In  this  view.  The  cases  of  RoUe  v.  Rolfe, 
IS  Qa.  451,  and  20  6a.-  S25,  and  Smith  v. 
Hilly.  29  Qa.  682.  all  of  which  were  decided 
before  the  €k>de,  and  Cook  v.  Balney,  61  Qa. 
452,  and  others  to  the  like  effect,  decided 
since  the  adoption  of  the  Code,  do  not  sus- 
tain the  contentloD  of  the  defendants  In  er- 
ror In  this  respect  These  cases  do.  In  effect, 
hold  that,  by  approving  the  regular  annual 
returns  of  a  guardian  showing  on  their  face 
that  the  expenses  of  maintaining  and  edu- 
cating the  ward  had  exceeded  the  Income  of 
bis  estate,  the  ordinary  consented  to  the  ex* 
imuUtore  of  more  than  the  annual  profits 
for  these  purposes.  But  a  careful  examina- 
tion of  these  cases  will  show  that  the  mon- 
ey expended  by  the  guardian  In  each  In- 
stance was  directly  disbursed  by  fahn  for 
the  ward's  m^ntenance  and  education.  In 
other  words,  the  returns  showed  unequivo- 
cally on  th^  faen  that  the  money  of  the 
ward  was  In  fact  used  by  the  guardian  for 
these  Identical  purposes.  These  cases,  and 
othmi  like  them,  have  gone  quite  far  enough 
In  holding  that  a  guardian  will  be  protected 
In  encroaching  upon  the  corpus  of  the  ward's 
estate,  nnder  these  circumstances,  and  we 
are  not  disposed  to  extend  It  further.  Qrant- 
Ing,  however,  for  argument's  sake,  that  the 
doctrine  of  these  cases  Is  appUcaUe  to  a 
ease  arising  under  section  2640  of  the  Code, 
we  are  quite  certain  that  an  administrator. 
In  order  to  obtain  the  protection  afforded  by 
this  section,  must  see  to  It  that  the  money 
Is  expended  properly  and  Judiciously  for  the 
miner's  support  and  education,  and  for  noth- 
ing else.  He  cannot  obtain  this  protection 
by  turning  over  the  minor's  estate  In  bulk 
to  any  other  person,  upon  the  Idea  that  so 
doing  Is  necessary  to  the  minor's  mainte- 
nance and  education,  and  that  the  person  to 
whom  he  turns  the  estate  over  will  properly 
dispose  of  It  for  this  purpose.  To  sanction 
such  a  rule  as  this  would  simply  put  It 
within  the  power  of  an  administrator,  hav- 
ing in  his  hands  property  belonging  to  a 
minor,  to  deliver  it  to  whomsoever  he  pleas- 
ed, and  thus  avoid  the  responsibility  which 
the  law  puts  upon  him.  Surely  such  a  thing 
was  never  contemplated  by  the  lawmaking 
power,  or  by  this  court  in  any  of  Its  deci- 
sions. 

3.  But  suppose  the  admlnlslrator,  though 
without  authority  of  law,  did  turn  over  to 
the  mothers  of  these  children  their  shares 
v.2l6.E.na8— 34 


9.  HoLANE.  saa 

In  the  estate  of  Jraus  Adams,  and  can 

afBrmatlvely  show  that  the  children  were 
actually  In  want,  and  were  actually  suii- 
ported  or  educated  out  of  the  means  thus 
furnished.  Will  a  court  of  equity,  at  the 
Instance  of  the  administrator  and  the  sure- 
ties upon  his  bond,  ratify  such  an  appro- 
priation of  tbe  children's  property,  the  same 
Involving,  not  only  the  Income,  but  the  entire 
corpus,  of  their  shares  In  the  estate?  We 
leave  this  question  open  for  further  Investi- 
gation. 

4.  Another  question  which  seems  to  have 
cut  no  figure  In  the  trial  now  under  review, 
but  which  may  become  an  Important  one 
at  the  next  hearing,  Is  whether  or  not  an 
administrator  with  the  wlU  annexed  will  be 
protected  in  what  he  does  under  the  advice 
of  an  attorn^  at  law  appointed  by  the  will 
to  see  to  its  probate  and  execution.  As 
no  ruling  wss  made  by  the  court  below  on 
tbls  question,  we  also  leave  It  open,  without 
Intimating  any  opinion  concwnlng  It  Judg^ 
ment  reversed. 


(H  -Oa.  sss> 
BEDQOOD  8t  al.  v.  McLANH. 
(Saprane  Oourt  ot  Georgia.    Aug.  14,  1^.) 

Domoiui  or  Mmoa— Ooabdiait— Sals  roB  Taxsb 

— Frb8Dmftio»b  a8  to  Validitt. 

1.  Althongh  a  minor  of  very  tender  age 
may,  at  the  time  of  his  father's  death,  be  tem- 
porarily residing  with  another  person  in  a  coun- 
ty other  than  that  in  which  the  father  was  dom- 
iciled, and  In  which  h«  died,  and  may  contioae 
to  so  reside  after  the  father's  death,  the  ordi- 
nary of  tbe  county  of  the  deceased  father's 
domicile  had  jarisdictdon,  opon  the  application 
of  the  person  with  whom  toe  minor  was  thus 
residing,  to  appoint  him  gaardian  of  the  minor, 
there  being  nothing  to  uiow  that  tbe  minor's 
domicile  had,  during  the  father's  lifetime,  be- 
come different  from  that  of  the  father  by  rea- 
son of  a  reliuqnishment  by  the  latter  of  his 
parental  authority  to  the  other  person,  and  the 
applicant  for  the  guardianehip,  by  applying  to 
the  ordinary  of  the  county  In  which  the  father 
died,  recognizing  and  concetUna;  that  no  change 
In  the  minor's  domicile  had  taken  place. 

2.  Where  a  lot  of  wild  land  was  sold  for 
taxes  by  virtue  of  an  execution  issued  by  tbe 
comptroller  general  under  the  proTisions  of  the 
act  of  Febroary  28,  1874  (Acts  1874,  p.  105). 
the  presumption,  in  the  absence  of  sufficient 
evidence  to  the  contrary,  is  that  the  comptrol- 
ler general  complied  with  his  doty  as  to  adver- 
tising, as  required  by  the  sixth  section  of  tiiat 
act,  as  amended  the  act  of  March  2,  1875 
(Acts  1875,  p.  lis);  and  this  presumption  is 
not  overcome  by  exhibiting  three  copies  of  a 
newspaper  dated,  respectively,  in  three  succes- 
sive weeks,  and  published  at  the  capital  of  the 
state,  in  each  of  Which  appears  a  proper  ad- 
vertisnnent  that  the  lot  In  qnestlMi  waa  In  de- 
fault for  taxes,  without  also  exhibiting  other 
copies  of  the  newspaper  printed  during  the 
weeks  immediately  before  and  immediately  aft- 
er the  three  weeks  mentioned,  and  not  contain- 
ing such  advertisement  or  else  showing  that  no 
such  copies  were  Issued.  The  mere  fact  that 
the  files  of  the  newspaper,  kept  in  the  office  in 
which  It  was  printed,  contained  no  copies  of 
given  datea^  would  not  of  itself,  be  snffident 
evidence  that  no  copies  of  the  paper  were  In 
fact  printed  and  issued  on  those  dates. 

8.  Irrespective  of  the  various  questions 
raised  in  the  motion  for  a  new  trial,  tbe  ver- 
dict for  the  reasons  indicated  In  the  foregoing 
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notes,  was  wrong  on  the  mbatatttial  merit*  of 
the  case,  and  the  court  erred  in  rttfuatng  to 

grant  a  new  trial. 
(Syllabos  by  the  CoarL) 

Error  from  superior  court,  D00I7  county; 
W.  H.  Fish,  Judge. 

Action  by  H.  A.  McLane  against  Bedgood 
&  Royal.  Plaintiff  had  a  verdict,  and,  from 
a  Judgment  refusing  a  new  trial,  defendants 
bring  error.  Reversed- 

Brisbee  &  Gmm,  Wm.  BroDBon,  and  J. 
H.  MarUn.  for  plaintiffs  In  error.  Geo.  W. 
Wooten,  J.  W.  Haygood,  and  Gustln,  Guerry 
&  Ball,  for  defendant  In  error. 

LUMPKIN,  J.  It  appears  that  S.  J.  Mc- 
Lane, under  a  regular  chain  of  titie  from 
the  state  down  to  himself,  was  the  owner  of 
a  lot  of  wild  land  In  Dooly  county,  on  Oc- 
tober 23,  1870.  He  died,  while  seised  of 
this  lot,  and  Hugh  McLane.  who  was  his  son 
and  only  heir  at  law,  became  of  age  in  1889 
or  ISOO.  In  1S77  the  comptroller  general, 
under  the  provisions  of  the  act  of  Febmary 
2S,  1874  (Acts  1874,  p.  105),  as  amended  by 
the  act  of  March  2,  1875  (Acts  1875,  p.  lift). 
Issued  an  execution  against  this  particular 
lot  for  its  taxes  for  the  years  1874,  1875,  and 
1876.  The  land  was  levied  upon  by  tbe 
sheriff,  and,  after  due  advertisement,  was 
legally  sold  in  1878  to  one  Clements,  under 
whom  Bedgood  &  Royal  iiow  hold.  Hugb 
McLane  brought  the  present  action  agalnat 
tbem  to  restrain  them  from  trespass- 
ing upon  the  lot,  for  the  recovery  of  the 
value  of  timber  whicb  they  had  cut  and 
removed  from  tbe  same,  and  for  the  can* 
eolation  of  their  paper  title  to  the  lot  There 
■was  a  verdict  for  the  plaintiff,  and  the  de- 
fendants asslRned  error  upon  the  oTcmilIng 
of  their  motion  for  a  new  trial. 

1.  The  act  of  1S74,  above  mentioned,  made 
it  the  duty  of  the  comptroller  general,  upon 
receipt  of  the  several  digests  of  the  receivers 
of  tax  returns,  to  make  out  a  complete  list 
of  all  the  unimproved  or  wild  lands  in  this 
state  not  given  in  for  taxes,  and,  after  com- 
pleting tbe  list,  to  make  advertlsemoit  of 
such  lands  for  30  days  In  one  newspaper 
published  at  tbe  capital  of  the  state,  and  In 
such  advertisement  require  the  owners  of 
said  lands  to  come  forward  and  give  In  and 
pay  the  taxes  on  the  same.  By  the  act  of 
1875.  already  cited,  the  time  during  which 
the  publication  was  to  be  made  was  changed 
from  "thirty  days"  to  "once  a  week  for 
four  weeks."  After  the  expiration  of  the 
time  of  advertisement,  it  became  the  duty  of 
the  comptroller  general,  under  the  act  first 
mentioned,  to  Issue  executions  against  all 
wild  lands  not  returned  for  taxation.  The 
ninth  section  of  tlmt  act  provided  that  "no 
sale  made  under  this  act  shall  In  any  man- 
ner operate  to  affect  or  defeat  tbe  title  of 
any  idiot  or  lunatic  or  minor  who  has  no 
legal  representative."  It  will  have  been  ob- 
served that,  at  the  time  of  tbe  sheriff's  sale 
of  the  lot  In  controversy,  Hugh  McLane,  Its 


owner,  wab  a  alnOT;  and  one  (tf  ibe  coo- 
trolling  qnratlons  Is  whether  or  not,  at  tbe 
time  fit  that  sate,  he  had  a  lawfully-appoint- 
ed guardian.  It  appears  that,  In  1873  or 
1874,  one  Ml»  waa  appoint  guardian  of 
Hugh  McLane,  who  was  thai  a  mere  child, 
by  the  ordinary  of  Miller  conni7<  At  that 
time  MIze  was  reeldlng  In  Bandolph  county. 
S.  J.  McLane  died  abont  one  year  before 
Mlze  was  appointed  guardian  of  his  aoa.  At 
the  time  of  bis  death  the  elder  McLane  re- 
sided and  was  d<HulcUed  in  Miller  county,  to 
which  county  he  had  recently  removed  from 
Randolph.  In  point  of  fact,  Hugh  McLane 
had  never  personally  resided  In  Miller  coun- 
ty at  any  time  before  the  appointment  of  bis 
guardian,  and  only  in  so  fftr  as  his  residence 
was  legally  Incidental  to  that  of  his  father 
could  hebesaid  to  have  tieoi a  resident  of  that 
county.  Under  this  state  of  facts,  did  the 
ordinary  of  Miller  county  have  Jurisdiction 
to  grant  the  letters  of  guardianship?  We 
think  he  did.  According  to  section  1603  of 
the  Code,  the  domicile  of  every  minor  is  that 
of  his  father  (If  alive),  unless  such  tether 
has  voluntarily  relinquished  his  parental  au- 
thority to  some  other  person.  There  was  no 
evidence  to  show  that  the  elder  McLane  had 
ever  done  this.  At  most.  It  only  appears 
that  he  was  permitting  his  child  to  reside 
temporarily  with  Mlze.  Therefore,  when  Mc- 
Lane died,  the  domicile  of  the  child  was  In 
Miller  county.  The  mere  fact  that  he  con- 
tinued to  reside  with  Mize  In  Randolph  coun- 
ty, after  the  father's  death,  would  not  of  It- 
self be  suSlclent  to  change  his  lawful  domi- 
cile In  Miller;  and,  by  applying  to  the  or^ 
dinary  of  that  county  for  letters  of  guardian- 
ship, Mlze  recognized  and  conceded  that  no 
change  In  the  minor's  domicile  had  taken 
place.  We  therefore  think  the  appointment 
of  tbe  guardian  was  valid.  CoosequenUy 
the  ninth  section  of  the  act  of  1874,  above 
quoted,  has  no  application,  and  the  sale  by 
the  sheriff  under  the  comptroller  general's 
execution  was  good.  If  otherwise  free  from 
legal  objection  to  Its  validity. 

2.  In  the  absence  of  sufficient  evidence  to 
the  contrary,  the  law  presumes  that  the 
comptroller  general  complied  with  his  duty 
as  to  advertising,  as  required  by  the  acts 
cited  In  the  first  division  of  this  opinion,  and 
tbe  burden  of  proof  was  upon  the  plaintiff 
to  show  that  he  did  not.  An  attempt  to  do 
this  was  made  by  exhibiting  In  evidence 
three  copies  of  the  Atlanta  Constitution,  pub- 
lished, respectively.  In  three  successive  weeks 
before  the  issuing  of  the  comptroller  gen- 
eral's execution.  In  each  of  which  copies  ap- 
pears a  proper  advertisement  of  the  lot  in 
controversy  as  being  in  default  for  taxes. 
This,  in  our  opinion,  was  not  sufficient  to 
show  a  failure  to  advertise  once  a  week  for 
four  weelis  without  producing  other  copies 
of  the  same  paper  published  during  the 
weeks  immediately  t>efore  and  Iramediotdy 
after  the  three  weeks  mentioned,  and  show- 
ing that  neither  of  them  contained  the  ad- 
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vertlsement,  or  else  by  proving  that  no  such 
copies  were  In  fact  issued.  If  they  were 
issued,  there  Is  certainly,  at  least,  as  much 
presamptlon  that  one  or  the  other  of  them 
contained  the  advertisement  as  that  neither 
did  contain  it,  and  It  was  tncnmbent  on  the 
plaintiff  to  show  afflrmatively  the  absence 
of  the  advertisement  from  both.  As  he  did 
not  produce  such  copies,  his  next  conten- 
tion was  that,  in  point  of  fact,  they  were 
never  issued,  and  this  he  attempted  to  es- 
tablish by  Bbowing  that  an  examination  of 
the  fllM  of  the  Constitution,  kept  in  the  office 
where  tliat  paper  was  printed,  contained  no 
such  copies.  This  itself  was  insofflcient  to 
establish  that  such  copies  were  not  in  fact 
printed  and  Issued.  It  would  be  a  very  easy 
thing,  After  a  newspaper  was  printed  and 
placed  on  file,  to  remove  it;  or  it  might  be 
that,  by  inadvertence,  oversight,  or  neglect, 
a  particular  issue  of  the  paper  may  never 
have  been  placed  upon  file  In  the  newspaper 
office.  Indeed,  such  a  thing  is  far  more 
probable  than  that  a  newspaper  regularly 
published  had  no  issue  on  a  given  date  or 
dates  upon  which,  in  due  coarse  of  business, 
copies  of  it  ought  to  have  been  printed  and 
circulated.  So  we  think  the  plaintiff  failed 
to  show  that  the  comptroller  general's  adver- 
tisement was  not  duly  published,  and  the 
presumption  that  It  was  must  stand.  This 
disposes  of  the  only  remaining  material  ol>- 
jection  to  the  validity  of  the  sherlfTs  sale. 

S.  Numerous  other  questions  were  raised 
by  the  motion  for  a  new  trial,  but,  irre- 
spective of  all  of  them,  we  have  shown  that 
the  verdict  was  wrong  on  the  substantial 
merits  of  the  case.  We  therefore  grant  a 
new  trial,  without  discussing  the  grounds  of 
the  motion  in  which  these  other  questions 
are  presented.   Judgment  rereimd. 


(N  Oft.  m) 

SOUTHERN  MARBLE  CO.  v.  DARNELL. 
(Supreme  Court  of  Georgia.    July  30.  1804.) 

DiVBRsiox  or  Water— DAUAeES—IxjuKOnoM— 

Estoppel. 

1.  The  measure  of  damages  for  injury  to  a 
mill  site  occasfoned  by  diverting  therefrom  at  a 
point  above  tbe  owner's  land,  by  means  of  a 
permauent  ditch,  the  water  or  a  part  of  the 
water  id  b  stream  which  would  otherwise  have 
reached  the  mill  site,  and  might  have  been  used 
ns  a  part  of  the  available  water  power,  is  ei- 
ther the  difference  m  the  value  of  the  land  with- 
out the  diverted  water  and  its  value  with  that 
water,  or  the  like  difference  as  to  the  value  of 
the  mill  site  Itself;  the  owner  being  entitled  tu 
recover  one  or  the  other  of  these  differences  nt 
his  election.  No  mill  ever  having  been  actually 
erected,  nor  anything  done  preparatory  to  its 
erection,  the  Intention  of  the  owner  at  the  time 
the  diversion  of  the  water  took  place,  or  at  a 
previous  or  subsequent  time,  to  erect  a  mill  on 
the  site  in  question,  would  make  no  difference 
as  to  measurinft  his  damages.    The  anticipated 

Erofite  of  a  mill  which  never  existed  could  not 
B  recovered. 

2.  The  like  measure  of  damages  would  ap- 
ply to  an  ocher  or  manganese  mine  or  mines 
never  opened  or  worked  or  put  in  a  state  of 
preparation  for  ai^lying  the  water  to  them. 


3.  If  the  owner  consented  to  tiie  eonatmc- 

titHi  of  the  ditch  or  caual,  knowing  t]<?  purpose 
of  tbe  same,  he  could  not  afterwards  com^aln 
of  the  result  as  an  iujnry  to  him  or  his  prem- 
ises. His  cousent  might  be  Infened  from  his 
aiding  as  an  empioyfi  in  surveying  and  locating 
the  route  of  the  ditch,  and  accepting  compensa- 
tion for  his  labor,  unless  he  actually  objected 
and  made  his  objection  known  in  due  time. 

4.  If  the  owner  stood  by  while  the  ditch  or 
canal  was  being  constmeted  at  a  heavy  ex* 
pen  Be,  and  made  no  objection,  and  took  no  steps 
to  prevent  the  work  or  its  consequences,  until 
after  completion,  he  would  t>e  estopped  from 
afterwards  obtaining  an  injaaction  against  the 
use  of  the  ditch  or  the  continuous  diversion  of 
the  water  by  means  of  the  same. 

(Syllabus  by  the  Court) 

Error  tram  superior  court.  Pickens  county; 
George  F.  Gober,  Judge. 

Action  by  Monson  Darnell  against  the 
Southern  Marble  Company  for  an  Injunction 
and  other  relief.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  new 
trial  defendant  brings  error.  Reversed. 

The  following  is  the  official  report: 

Dam^  brought  his  petition  against  the 
Southern  Marble  Company  to  recover  dam- 
ages alleged  to  have  resulted  to  him  from  the 
dlver^on  of  water  by  defendant,  and  for  in- 
junction to  prevent  any  furthw  diversion. 
The  petition  was  demurred  to,  and  the  over- 
ruling of  the  dnnorrer  is  one  ground  of  ex- 
ceptl<Hi.  The  jury  found  for  the  plalxitlfl 
$100  as  damages,  and  that  defmdant  be  pw- 
petually  enjoined  as  prayed.  Defendant 
moved  for  a  new  trial,  and  the  overruling  of 
the  motion  Is  -the  other  ground  of  exception. 
Tbe  petition  alleges:  Upon  plalntifrB  land 
flow  two  streams  of  water,  known  as  "Bar- 
nett  Creek"  and  "Dock  Creek."  On  one  of 
them  is  a  valuable  water  power,  of  the 
height  of  about  25  feet,  over  which  the 
creek  flows,  and  to  utilize  which  plaintiff  In- 
tended to  erect  a  mill  for  grinding  grain  fur 
profit;  said  water  power  being  sufficient, 
with  the  natural  and  ordinary  flow  of  water 
in  the  creek,  to  propel  the  machinery  of  the 
mill  or  other  (Hdlnary  machinery  usually 
propelled  by  water.  Plaintiff's  home  and 
farm  are  on  this  land,  and  he  conducts  farm. 
Ing  operations  thereon,  and  said  streams  are 
very  valuable  In  furnishing  to  the  form  and 
its  usee,  at  all  times  when  undisturbed  and 
in  their  natural  flow,  an  adequate  supply  of 
water.  The  land  contains  valuable  mineral 
deposits,  and  tbe  streams  are  Indispensably 
necessary  to  the  development  and  mining  of 
said  minerals;  and,  in  the  event  plaintiff 
should  at  any  time  desire  to  enter  upon  such 
development  and  mining,  it  would  be  neces- 
sary to  divert  said  streams  or  some  portion 
thereof  for  that  pturose.  and  the  volume  of 
the  same  in  their  natural  flow  would  be  en- 
tirely Bufflcient  for  such  operations.  De- 
fendant, a  corpoiatlon  of  this  state,  Aatng 
the  business  of  quarrying  marble  in  the  im- 
mediate neighborhood  of  said  land,  has  di- 
verted said  streams  from  their  natural  and 
usual  channels,  and  has  conveyed  the  watera 
of  the  same  off  and  away  from  plalutiiTs 
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land,  b7  meenatof  aaueducts,  pipes,  dttcbes, 
dam«,  and  other  means,  thereby  absolutely 
depriving  plaintiff  of  the  uses  and  benefits 
of  the  waters  of  eald  streams;  has  disre- 
garded defendant's  notice  to  desist  from  such 
unlawful  diversion;  and  has  continued  the 
same  for  the  past  two  years.  If  defendant 
be  permitted  further  to  continue  such  diver- 
sion, the  land  of  plaintiff  will  necessarily  be 
irreparably  depreciated  in  value,  his  farm 
will  be  seriously  damaged,  his  water  power 
on  which  he  Intended  to  &rect  the  mUl  will 
be  totally  destroyed  and  made  worthless,  and 
the  various  uses  and  benefits  accruing  to  him 
by  the  free  and  undisturbed  possession  and 
en^yment  of  said  streams  will  be  largdy 
Impaired.  Defendant  is  using  said  waters 
on  Its  property  In  quarrying  and  cutting 
marble  for  profit,  without  the  permission  of 
or  the  slightest  ctHnpensatlon  to  plaintiff, 
who,  by  these  means,  bad  been  damaged 
$5,000.  He  prays  that  defendant  be  com- 
manded by  Injunction  to  desist  alwolntely 
from  the  diversion  of  the  streams  from  tb^r 
natural  and  usual  chann^  and  from  Intw- 
fertng  in  any  way  with  their  course  or  condi- 
tion. The  grounds  of  demurrer  to  the  peti- 
tion are:  (1)  The  allegattous  show  no  cause 
of  action  in  plaintiff  against  defendant,  and 
<2)  do  not  entitle  him  to  the  relief  prayed, 
nor  to  any  r^ef.  iJ3)  He  fblls  to  allege  that 
defendant  ia  Insolrent  He  falls  to  allege  that 
the  damages  claimed  to  have  been  done  him 
are  trrepaiable;  but,  on  the  contratj,  sets 
forth  that  he  has  been  damaged  a  certain 
sum,  which  allegation,  while  It  destn^  a 
necessary  Ingredient  in  the  petition  for  In- 
Jtmcticni,  affords  no  basis  otherwise  tor  the 
action,  there  being  no  prayer  tor  money 
Judgment  (4)  He  fidls  to  allege  where  the 
alleged  dlTeislon  ot  water  was  made.  He 
£alls  to  allege  how  nracb  he  has  been  dam- 
aged as  to  hto  cattle  or  stock,  how  much  as 
to  fiirmliig  Qses  ot  wsiar,  how  mnch  as  to 
mineral  or  quarrying  purposes,  or  how  mnch 
as  to  the  amtemiriated  mill;  nor  does  the 
petlUoD  furnish  any  data  upon  these  mat- 
tOTS,  hot  is  utterly  vague  and  Inaufflcieiit 
And  he  falls  to  allege  that  he  could  prafltaUy 
have  erected  and  i^ieratod  a  mill  npon  his 
property,  using  the  water  power  meotioned, 
with  an  <»dinary  and  natural  flow  ot  the 
watw,  OF  that  a  profitable  dev^c^ment  ot 
the  mineral  Intnest  npon  the  land  oonld  be 
obtained  by  the  nae  of  snch  water  in  its  or- 
dinary and  natural  flow.  By  amuidment, 
phUntifl  alleged  that,  while  he  has  daimed 
damages  in  a  sum  mn^ned,  snch  damages 
are  Irreparable  If  defendant  be  permitted  to 
continue  the  acts  complained  of;  that  his 
farm  as  snch.  and  ^th  reference  mAetj  to 
the  use  of  tbe  same  for  agricultural  pur- 
pose has  been  damaged  $1,000  by  the  acts 
■complained  of;  that  by  the  diversion  ot  the 
water  from  his  land,  and  the  dlmlnutlcm  of 
the  supply  to  which  he  Is  Justly  entitied,  he 
has  been  damaged  $500  as  to  his  cattle. 
liorsM,  and  other  stock;  that  his  cmtemplat- 


ed  mill  property  has  been  damaged  $1,000; 
that,  with  the  ordinary  and  natural  flow  of 
water  in  tbe  stream  on  which  said  water 
power  is  sltnated,  the  contemplated  mill 
could  have  been  profitably  erected  and  oper- 
ated, and  other  machinery  usually  propelled 
by  waiter,  for  threshing  grain,  ginnlog  cot- 
ton, etc.,  could  have  been  successfully  and 
profitably  utilized  on  and  by  said  water  pow- 
er, but  for  the  unlawful  acts  of  defendant 
In  the  dlveralon  and  diminution  of  the  water 
supply;  that  by  said  acts  the  mineral  In- 
terest, consisting  of  valuable  deposits  of 
manganese  and  ocher,  has  been  damaged 
$2,000;  that,  by  being  denied  the  free  and 
undisturbed  use  of  the  supply  of  water  nat- 
urally b^cmglng  to  and  nmnlng  In  said 
strea^n.  complainant  has  been  unable  to  c(Hn- 
plete  negotiations  for  the  leasing  of  these 
mineral  deposits  to  solvent  and  responsible 
parties,  and  such  negotiations  were  actually 
in  progress,  and  were  terminated  by  such 
parties  because  of  tbe  dironion  and  diminu- 
tion of  the  water  supply  by  defendant;  and 
that  in  the  use  of  water  from  said  streams, 
of  which  plaintiff  has  been  derived  by  the 
acts  of  defendant,  for  culinary  and  other 
housebold  purposes,  he  has  been  damaged 
$500.— for  all  of  which  several  sums  be  prays 
judgment  He  further  alleges  that,  at  the 
time  of  the  diversion  of  tbe  streame  flowing 
over  his  land,  he  was  the  owner  and  In  ac- 
tual possession  of  the  same;  that  one  of  the 
streams  runs  within  less  than  60  feet  of  his 
residence;  that  these  streams  flow  In  a 
Bonth^ly  direction,  their  source  being  In  a 
northerly  directl<Hi  from  his  land  and  resi- 
dence; tbat,  at  a  point  on  sold  streams  about 
400  yards  f nmi  his  land,  the  diteh  by  means 
of  which  the  water  la  diverted  has  been  cut 
for  a  distance  of  nearly  five  miles,  runuing 
In  a  westerly  direction,  taking  up  and  divert- 
ing all  tiie  streams  flowing  In  a  soutbo-ly 
direction  and  which  the  ditch  crosses,  the 
purpose  being  to  discharge  the  water  of  said 
streams  Into  a  reserv(^r  at  the  western  turn- 
ing of  the  ditch,  and  th^ce  to  the  mill  and 
quarries  of  defendant,  In  the  operation  of 
which  mill  and  quarries  the  water  is  used, 
etc.  The  grounds  of  demnrrw  to  the  amend- 
ment are:  (1)  It  Is  too  vague  and  general 
as  to  the  elements  of  damage.  (2)  As  to  the 
claim  of  damages  to  the  alleged  mill  site  or 
"contemplatea  mill  property,"  and  as  to  the 
alleged  mineral  interest,  (a)  the  elements  of 
such  damage  are  not  specifically  allied;  (b) 
plaintiff  cannot  recover  for  future  or  pros* 
pective  damages;  (c)  aor  can  he  recovw 
conjectural,  speculative,  or  remote  damages, 
such  as  he  seta  forth  as  to  the  mill  site  and 
mineral  interest  (3)  Those  pi»idons  ot  tbe 
petition  and  amendment  asking  for  damages 
for  dlversfon  of  agricultural  or  household 
supply  of  water,  or  supply  of  mter  to  cattle 
or  stock,  do  not  iqteciflcally  set  forth  tbe  ele- 
ments of  damage  complained  of.  ^e  Judge 
sustained  the  demurrer  as  to  the  allegations 
relating  to  diminution  of  water  Cor  stock, 
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caliDarr,  and  domestic  purposes,  and  agrt- 
cnltnral  pnriioses,  but  oTerruled  the  demur- 
rer In  otber  respects,  holding  that  the  plain- 
tiff might  show  what  he  bad  been  damaged 
from  the  dlTersloD  of  water  from  his  contem- 
plated mill,  the  measure  b^ng  "the  reasona- 
ble value  of  the  pn^t  for  rent  of  such  a 
plant  as  be  Intended  and  had  ability  to  build, 
for  the  time  during  which  he  was  dei»ived 
of  Its  use  by  the  act  of  defendant  by  the  di- 
version of  the  water,  if  such  ta  tbe  fact,  tak- 
ing Into  consideration  the  cost  of  the  plant"; 
and  that  plaintiff  sbonld  be  allowed  to  show 
what  be  bad  been  damaged  by  being  depriv- 
ed of  the  water  for  the  washmg  of  his  min- 
eral property.  If  such  was  the  fact,  such 
damages  not  to  be  prospective,  but  to  be  eon- 
flned  to  what  be  had  actually  sustained.  In 
its  answer,  defendant  denies  that  It  has  dam- 
aged the  plaintiff  In  any  way;  or  that  It  has 
so  diverted  water  as  to  deprive  plaintiff  <rf 
an  abundant  supply  for  his  stock,  for  any 
ordinary  domestic  or  agricultural  purpose; 
or  that  witb  the  full,  ordloary,  and  natural 
flow  of  water  there  would  be  a  sufficient  sup- 
ply to  afford  plaintiff  such  power  as  to  ena- 
ble him  to  erect  and  profitably  conduct  a 
mill;  or  that  there  are  mineral  d^iKWlts  of 
value  on  his  land,  the  profitable  working  of 
which  is  or  has  been  prevented  by  a  diver- 
sion of  wntet  by  defendant;  or  that  tbe  nat- 
ural an^  ordinary  flow  of  water  would  be 
sufficient  for  the  profitable  working  ot  said 
minerals.  Defendant  further  plea^  that  it 
acquired  a  perfect  legal  right  to  construct 
tbe  waterway  complained  of.  One  of  its 
lateral  ditches  does  divert  a  small  amount  of 
water  which  by  Us  natural  course  would 
flow  into  Dock  and  Baraett  creeks,  but  plain- 
tiff is  not  In  any  manner  injured  thereby. 
The  points  of  diversion  are  near  the  beads  of 
tbe  streams,  and  tbe  amount  of  water  divert- 
ed from  the  streams  by  the  ditch  is  Tory 
small,— so  small  as  not  perceptibly  to  lessen 
the  Tolnme  of  water  ta  tbe  streams  wben 
they  reach  plalntlfl's  land.  These  stieams 
are  made  up  at  supplied  by  numeroiw  spriogs 
aXaag  tbdr  course,  the  greater  number  of 
which  are  at  points  Mow  the  ditch.  When 
the  streams  reaidi  plalntUTs  land,  tbey  con- 
tain a  sufficient  quantity  of  water  to  fur- 
nish an  adeanate  supply  daily  for  00,000 
head  of  cftttler-a  mu^  larger  herd  than  will 
probably  erw  be  paatored  on  said  land  tgr 
plaintiff,  his  hehrs  ta  aasigiis.  It  Is  not 
practicable,  with  or  wHhoot  tbe  water  di- 
verted by  tbe  ditch,  to  erect  a  mill  at  plaln- 
urs  alleged  miU  site  (which  dtfendant  has 
had  examined)  that  can  be  Bnc<»88fnlly  and 
profitably  opwated.  Tbe  alleged  damage  to 
said  mill  site.  If  any  baa  been  sustained.  Is 
too  nonote  and  speevlatlTe  to  be  recoves<ed. 
Def«tdant  cut  the  dltota  mm  tban  two  years 
ago.  and  Itaa  continued  from  that  time  to  use 
It.  It  was  cmutmcted  at  much  labor,  eir- 
pmse,  and  time,  and  Is  of  moch  Talne  to 
defendant  Long  before  It  was  dug,  plain- 
tiff was  fully  aware  of  defendant's  purpose. 


He  actually  took  part  In  the  survey  for  the 
ditch,  was  emi^oyed  by  defendant  to  assist 
In  Its  constructkm,  did  assist  In  the  work, 
and  was  paJd  for  bis  services  by  defendant; 
wherefore  he  Is  estopped  frcHu  urging  that 
he  has  been  damaged  by  it,  but,  If  not  estop- 
ped, be  has,  by  bis  long  acquiescence  and 
laches,  deprived  himself  of  the  right  to  equi- 
table relief  by  Injunction. 

Tbe  motion  for  a  new  trial  alleges  that  tbe 
vwdlct  la  contrary  to  law  and  evidence,  and 
contains  tbe  following  8[>eclal  grounds:  (1) 
To  plaintiff's  testimony  of  bis  Intention  to 
orect  a  mill,  tbe  defendant  objected,  on  the 
groond  that  such  proof  would  be  Irrelevant 
and  Immaterial,  and  because  a  recovery  on 
account  of  snch  Intention  woold  be  of  a  fu- 
ture, speculative,  and  remote  nature.  Upon 
this  objection  the  court  made  the  following 
ruling,  which  Is  assigned  as  error:  "My 
Idea  is  that  he  would  have  a  right  to  show 
that  he  bad  an  Intention  and  ability  to  erect  a 
mill,  and  has  a  right  to  show  what  was  tbe 
value  for  rent  of  such  a  mill  as  he  had  tbe 
ability  and  Intended  to  erect,  for  tbe  time 
he  was  deprived  of  It  by  the  act  of  the  de- 
fendant, If  he  was  deprived.  I  mean  by 
value  for  rent  tbe  proflt  for  hire.  You  can 
take  Into  consideration  what  It  would  cost, 
and  the  proflt  that  would  be  In  It  for  rent 
during  the  time  he  was  deprived  of  It,  tak- 
ing Into  consideration  tbe  amount  of  cost  and 
all.  Of  course,  tbe  capital  he  pnt  Into  It 
wonid  be  taken  Into  consideration.  It  Is 
the  proflt  for  rent  during  the  time  he  was 
deprived  of  IL"  (2)  Plaintiff  testlfled,  In 
ration  to  damage  by  diversion  of  the 
streams  trom  his  mineral  land:  "We  have 
got  some  manganese  and  ocber  properly,  and 
we  got  an  optt<m  at  one  time  to  certain 
erty  to  McUonkey  and  Ely.  Then  two  par- 
ties come  to  me  and  Mr.  Padgett  and  wanted 
a  showing  on  our  pr(^)aty  there,  and  we  give 
tbem  a  showing,  and  the  time  come  on  for 
them  to  pf^  for  It.  and  they  told  me  the 
money  was  ready  If  we  put  tbe  water  bei<3t 
there,— Hie  mtet  tbe  Sootbem  Marble  Com- 
pany took  from  ue.  tie  and  Mr.  Padgett  - 
were  to  get  sixteen  hundred  dollars.  Mr. 
Padgett  had  a  half  Intmat  In  tbe  mtneralsL 
They  tcdd  ua  both  that  the  money  was  ready 
If  we  would  put  tbe  water  back  there;  tbat 
tbey  had  no  use  for  it  without  tbe  water." 
To  this  testimony  defendant  objected,  on  tbe 
groimd  tbat  the  plalntlfl  could  only  show  how 
mttch  he  had  been  damaged  by  being  de- 
prived of  the  water  that  he  could  have  used 
In  tiae  develoi»uent  of  the  mineral  pnq^rty; 
that  the  apUon  did  not  Indicate  In  any  man- 
nw  tbe  valne  of  tbe  property;  that  snch 
ejected  sale  did  not  indicate  the  valne  of 
the  property  i^lor  to  brli^ng  the  suit;  and 
that  the  sayings  of  these  other  inrtles  were 
not  admlatible  Tbe  court  ruled  that  the 
giving  of  the  optUm  would  be  Immaterial,  and 
that  pbilntlff  would  have  a  right  to  show  any 
damage,  not  ]^oq»ectlvek  accmtng  to  him; 
alM;  *Toa  are  here  asking  for  an  Injunction 
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to  restraiD  these  people  from  diverting  this 
water.  If  you  get  the  relief  you  seek,  you 
would  hare  yfHir  mineral  property  and  your 
water  on  It.  You  have  the  right  to  show  what 
you  could  have  sold  this  property  for.  as  one  of 
the  means  of  deta*mlnlag  its  worth  or  value. 
You  have  no  right  to  show  what  anybody 
said  about  It  It  Is  a  fact,  though.  If  you 
can  sell  it,  that  you  have  right  to  show. 
Upon  the  question  as  to  what  it  would  be 
worth  per  year,  you  have  a  right  to  show  it 
You  can  show,  if  you  can,  what  you  could 
have  Bold  it  for,  by  way  of  showing  the 
worth  of  the  property;  and  then  the  question 
would  come  up  as  to  its  annual  worth.  The 
measure  of  damages  would  be  its  annual 
value;  that  Is,  for  the  time  he  was  deprived 
of  the  use  of  this  water.  Hie  presumption  Is, 
if  It  was  worth  eight  hundred  d<dlaT8,  It  Is 
wnrth  that  now,  if  yon  get  the  water  back. 
That  Is  the  gist  of  your  case,  that  you  were 
damaged  Jyy  taking  this  water  off.  If  yon 
were,  jron  must  show  It  to  the  Jury  during 
this  time,  prior  to  the  flllng  of  the  salt." 
Plaintiff  testified,  under  this  mllng,  that  they 
conld  have  sold  that  property  for  $1,800  but 
for  the  Interteroice  with  fbe  water;  that 
he  did  not  know  exactly  what  he  eould  have 
made  out  of  It,  but  he  thought  it  would  have 
been  worth  fSOO  a  year.  Defendant  forthor 
objected  thai  the  law  establishes  the  rental 
or  annual  value  of  the  prt^erty,  and  that  the 
testinMmy  gave  the  opinion  of  the  witness  as 
to  what  the  rental  value  of  the  property 
would  be  for  mlnoral  porpoBea,  when  U  was 
not  shown  that  he  was  an  expert  On  tiiese 
objections  the  court  ruled:  "Z  do  not  think 
that  it  would  neeeasarlly  follow,  because  he 
could  have  sold  the  land  for  a  certain  value, 
that  it  would  be  worth  so  much  per  year.  If 
he  has  been  In  charge  of  the  property,  and 
knows  all  the  facta  and  drcumstances  con- 
nected with  It,  If  be  knows  what  he  could 
realize  out  of  It  for  roit  m  lease,  I  think  he 
would  have  a  rlgbt  to  state  It"  Upon  the 
foregoing  rulings  errors  are  assigned,  and 
a  similar  assignment  Is  made  on  the  fol- 
lowing testimony  of  Padgett,  tonchlng  which 
the  court  made  like  rulings:  "We  had  a 
cwtract  with  MeCcoikey  and  Ely.  If  It 
proved  to  be  good,  they  would  take  It. '  They 
worked  down  on  my  brother's  form.  They 
would  take  the  mineral  Interest  It  was 
Iron  and  manganese  and  ocber.  They  called 
it  'manganlferous  ore.'  They  went  <m  and 
wwked  (m  my  brother's  below  us,  and  I 
sorter  opwed  oura.  They  took  an  option  on 
ours  at  $1,000;  Plaintiff  and  I  each  had  a 
halMnterest  in  the  prop^y.  We  sold  it 
for  $1,600.  That  was  the  contract  That  was 
a  little  before  the  dtteb  was  cut  They  came 
and  told  us  thej  would  take  the  property, 
but  the  wata-  was  cut  off,  and  they  went 
and  worked  some  on  the  same  land.  Taking 
the  water  oS  Into  the  ditch  to  tbe  marble 
w«lu  prevented  the  sale.  (4)  The  court 
charged:  **In  this  case,  gentlemen,  there  has 
been  a  good  deal  said  oa  both  sides.  It  has 


been  insisted  here  that  this  defradant  is  a 
corporation,  and,  ou  the  other  hand,  it  has 
been  insisted  that  Mr.  Darnell  was  here 
suing  this  company  when  he  had  no  Just  and 
proper  claim,  I  say  these  things  have  gone 
before  you.  They  have  simply  been  thrown 
into  this  argument  You  are  here,  behind 
all  this,  to  try  this  case  according  to  the 
law  and  evidence  in  this  case;  and  nothing 
that  has  been  thrown  into  it  can  justify  you 
in  going  off  from  that,  and  doing  anything  in 
the  case."  This  charge  is  assigned  as  error, 
because  misleading  and  calculated  to  preju- 
dice the  defendant  in  the  minds  of  the  Jury, 
and  to  discredit  Its  counsd.  The  court 
charged:  **The  ownra*  of  land  la  entitied  to 
the  free  and  exclusive  enjoyment  of  all  wa- 
ter courses  not  navigable,  flowing  over  his 
land;  and  tbe  diverting  of  a  stream  wholly 
or  In  part  from  the  same,  or  the  obstructing 
thereof  so  as  to  impede  ite  course  or  cause 
it  to  overflow  or  Injure  his  land,  or  any  Ti^t 
appurtenant  thereto,  or  tbe  adultemtlng  tba«- 
of  so  as  to  Interfere  with  Its  ralue  to  him.  Is 
a  trespass  upon  his  property."  Asirigned  as 
error,  because  tbe  facte  of  the  case  do  not 
omstltute  a  trespass  aa  plaintiff's  pn^ierty, 
and  the  principle  of  law  stated  should  not 
have  been  emphasised,  "nie  court  gave  fn 
charge  section  742  and  744  oC  the  Code,  add- 
ing: "In  this  connection  I  charge  yon. 
whethv  or  not  tUs  ivoceeding  in  cutting  this 
dlteb.  If  this  plaintiff,  Mr.  DarneU,  was  not 
notified  and  gave  no  consent  to  a  dlrerslim 
of  this  water,  even  if  It  was  diverted  from  a 
pobit  before  U  reached  his  land,  be  would  not 
be  bound  1^  any  proceedings  of  that  Mnd. 
It  would  not  affect  hhn  unless  It  has  beat 
shown  to  yon  that  In  tbe  dam^es  which 
accrued  to  him,  be  was  a  party  to  it  and  vras 
bound  by  It"  Assigned  as  errm,  because  of 
the  following  facte:  In  argument  counsel 
for  plaintiff  insisted  that  defendant  bad 
robbed  the  plaintiff  of  Ms  property,  etc..  In 
reply  to  which  counsel  for  defendant  orally 
requested  a  charge  to  the  effect  that  de> 
fraidant,  as  a  mining  corporation,  oould,  un- 
Aer  the  law,  divot  watw  flrom  Ite  natural 
course  by  a  dlteh  across  the  lands  (rf  anotiier, 
and  that  the  Jury  would  be  authorised  to 
presume  that  defendant  aequh^ed  a  legal  right 
to  cut  the  dlteh.  The  charge  given  vras  not 
equivalent  to  the  charge  orally  requested. 
On  the  contrary,  the  last  clause  is  a  practical 
refusal  of  the  request  It  waa  error  to  refuse 
to  charge  upon  the  subject  of  presumption, 
as  requested.  The  last  clause  was  also  error, 
because  the  evidence  shows  that  plaintiff  as- 
sisted In  snrv^&ig  the  dlt(di,  was  piUd  tor 
that  soTlce  by  defe»£bmt,  and  stood  by  and 
saw  1^  woric  of  construction  go  on  without 
(Ejecting  to  It;  and  he  Is  tberefwe  esttq^^ed 
from  denyteg  tlmt  defendant  had  the  rlgM 
to  cut  the  dlteh.  To  this  ground  the  court 
appends  this  note:  "Counsel  asked  court  to 
charge  secttons  In  this  ground  set  out  Coun- 
sel argued  to  Jury  that  ttie  presumption  was 
the  defendant  had  the  authority  to  do  what  It 
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had  done,  and  that  the  prestunption  was  Its 
acts  were  lawful  acts,  and  not  unlawful  acts. 
Gonnsel  maj  have  asked  orally  court  to 
charge  as  to  presumptlcHU.  As  to  this  I  can- 
not sa7<"  (7)  The  court  charged:  **The 
plaintiff  alleges  that  the  water  has  been  di- 
verted, so  that  It  Is  not  returned  to  Its  nat- 
nral  diannel  to  pass  over  the  plalntlfTa  land, 
bat  Is  diverted  therefimn.  He  alleges  dlffeiv 
ent  ways  In  which  be  has  been  damaged.  He 
says  that  these  damages  are  irreparable,  and 
that  for  these  reaacms,  on  the  evidence  In  the 
case,  the  defendant  ought  to  be  enjdned 
from  the  further  and  continued  dlver^on  of 
the  water,  as  he  Insists.  Aa  to  what  the 
tmtti  of  the  case  Is,  it  Is  for  you  to  say  from 
the  evidence.  The  burden  Is  iqwn  the  plain- 
tiff to  make  out  bis  case  by  the  preponder* 
ance  of  the  evidence.  If  you  believe  from 
the  evidmee  that  the  defendant  diverted  the 
water  as  charged.  In  such  a  way  as  to  take 
It  from  Its  channel,  not  returning  It,  and 
that,  after  taking  It  from  a  iK>fait  on  the 
stream  above  the  plaintiff's  land,  so  conducted 
the  water  that  It  was  not  returned  to  its 
natural  (diannel,  and  It  did  not  flow  in  Its 
natural  channel  through  plalntlfTs  land,  up* 
on  such  a  state  of  facts,  If  no  reason  ap- 
peared to  the  contrary,  and  the  case  Is  In 
other  respects  made  out,  the  plaintiff  would 
have  a  cause  of  action  ag^nst  the  defendant, 
and  he  would  be  entitled  to  a  verdict  for 
nominal  damages  for  the  invasion  of  his  right 
to  have  the  water  flow  through  the  land  In  Its 
natural  channel.  If  the  defendant  diverted 
the  water  as  charged,  either  wholly  or  in 
part,  so  as  to  prevent  It  either  wholly  or  In 
part  flowing  In  Its  natural  cfaannel  through 
the  lands  of  tbe  i^abitlfr,  and  by  reason  ot 
this  the  plaintiff  was  damaged,  and  you  fur- 
ther believe  from  the  evidence  that  such  dam- 
ages are  Irreparable  and  continue  to  b^— that 
la,  the  damages  caused  by  such  diversion,— 
then.  In  such  case.  If  no  reason  appears  to  tbe 
contraiT.  and  tbe  case  Is  In  all  respects 
made  out  to  the  Batisfoctlon  of  the  Jury,  the 
plaintiff  would  be  entitled  to  a  perpetoal  In- 
junction enjoining  the  defendant  from  di- 
verting the  water,  If  such  la  the  fact.  The 
defendant  insists  that  the  plaintiff  Is  es- 
topped from  seeking  an  Injunction  against  It, 
tor  the  reason  that  tiie  plaintiff  stood  by 
and  saw  it  spend  Its  money,  and  build  its 
ditch  and  works,  and  go  to  great  expense; 
that  the  plaintiff  helped  construct  the  ditch; 
and  that  such  time  has  elapsed;  and  that  for 
these  reasons,  along  with  others,  would  bar 
the  plaintiff  of  his  rigbt  to  an  Injunction,  if 
he  ever  had  such  right.  Tbe  injunction  ask- 
ed by  the  plaintiff  is  asked  as  an  equitable 
right.  A  man  who  would  have  equity  must 
do  equity,— that  he  blmself  has  acted  prop- 
erly about  tbe  matter  in  controversy.  He 
must  not,  by  word  or  deed,  have  led  the  op- 
posite party  into  the  position  about  which 
he  complains,  must  have  been  diligent,  and 
not  guilty  of  any  laches  in  tbe  asserting  of 
his  rights."    Error,  because:    (1)  Plaintiff 


does  not  allege  In  his  pleadings  that  his  dam 
ages  are  Irreparable,  but,  on  the  contrary,  al- 
leges his  damage  in  a  speidfic  sum,  and  prays 
Judgment  th^ efor.  This  charge  enumer^ 
ates  and  repeats  the  facts  alleged  by  plain- 
tiff, and  Instructs  the  Jury  that  they  are  suffi- 
cient, if  no  reason  to  the  contrary  appears, 
to  authorize  a  verdict  for  the  plaintiff,  and 
thai  proceeds  to  state  the  contrai'y  reason 
insisted  upon  by  defendant,  but  omits  to  in- 
struct the  Jury  that  such  reason,  if  It  exists, 
would  be  BuffldoDt  to  estop  the  plaintiff,  but. 
on  the  contrai7)  Instructs  the  Jury  that  the 
plaintiff  must  1^  word  m  deed  have  led  tbe 
defendant  to  do  that  of  which  he  complains, 
before  be  can  be  estopped.  (8)  The  court 
charged:  '^e  plaintiff  Insists  that  he  is 
entitled  to  special  damages.  He  Insists  that 
tbe  water  was  diverted  from  a  place  where 
he  Intended  and  had  the  ability  to  build  a 
mill;  that  he  was  prevented  from  building  the 
mill,  for  the  reason  that  the  water  was  di- 
verted therefrom;  and  that  he  had  not  suffi- 
cient left  to  run  the  mllL  The  burden  would 
be  upon  the  plaintiff  to  show  that  he  Is  en- 
titled to  the  special  damages  claimed.  The 
burden  would  be  upon  the  plaintiff,  to  show 
that  he  Intended  to  build  the  mill,  and  had 
the  ability  to  build  it,  in  so  far  as  be  had 
money  or  resource  to  build  it  Again,  be 
would  have  to  show  the  profit  of  such  a  mill 
during  the  time  he  was  deprived  of  the  use 
of  It,  prior  to  the  time  of  filing  this  suit,  tak- 
ing into  consideration  the  cost  of  the  erection 
of  the  mill  and  all  tbe  expenses  incurred  on 
tbe  account  and  in  tbe  running  of  it.  If  the 
plaintiff  has  shown  to  your  satisfaction  that 
he  intended  and  bad  the  ability  to  build  such 
a  mill,  and  was  frustrated  by  the  diversion 
of  the  water,  and  that  there  was  a  certain 
profit  from  tbe  mat  of  It,  making  allowance 
for  and  taking  Into  c<»isIderatIon  the  expenses 
of  erection  and  all  othor  e:^enses,-and  after 
deducting  for  these,  then  In  such  event  you 
would  find  for  the  plaintiff  whatever  special 
damages  he  has  lost  by  the  act  of  the  defend- 
ant in  this  way,  under  this  rule,  up  to  the 
time  of  the  filing  of  this  suit"  Error,  be- 
cause tbe  damages  which  the  Jury  are  thus 
authorized  to  find  are  speculative  and  re- 
mote. (0)  The  court  charged:  "So  the  plain- 
tiff says  be  is  entiUed  to  special  damages  for 
tbe  divei'slon  of  the  water  in  connection  with 
certain  mineral  interests.  As  to  what  the 
facts  are  it  is  for  you  to  say.  I  charge  that 
be  would  be  entitled  to  recover  whatever 
special  damages  he  has  shown  he  has  suffer- 
ed In  this  connection.  Tbe  measure  would 
not  be  the  value  of  tbe  property,  but  it  would 
be  whatever  profit  he  has  shown  he  has  lost 
on  account  of  his  inability  to  work  such 
mineral  property  on  account  of  the  dlverBlon 
of  the  water,  and  which  would  have  accrued 
to  him  If  he  had  had  the  water  and  had 
worked  it;  net  prospective  damages,  but  such 
as  have  been  sbown  would  have  accrued  to 
blm  bad  not  tbe  defendant  deifflved  him  of 
the  water  necessaiy  to  work  them,  If  such 
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■s  the  fact,  Mow,  It  wonld  be  on  the  plalD- 
tlff  to  show  all  these  things.  If  there  was 
sufflclent  water  left  for  the  porpose  of  work- 
ing them,  or  If  he  has  not  shown  what  the 
profit  wonld  be,  at  the  Jury  ehould  believe 
from  the  evidence  that  there  would  have  been 
no  profit  In  working  them,  or  If  the  jury 
should  believe  that  the  diversion  of  the  water 
has  not  caused  the  plaintiff  any  damage,  then 
In  such  event  the  Jury  could  not  find  any  spe- 
cial damages  on  this  point  for  the  plalntifit." 
Error,  for  the  same  reason  stated  In  the  last 
ground.  (10-15)  Errors  in  refusing  to  charge 
the  following  as  requested:  "A  diversion  of 
water  will  not  be  restrained  by  injunction 
where  there  is  ample  water  left  for  the  plaln- 
tilTs  needs.  A  court  will  not  consider  an 
application  for  mandatory  injunction  where 
the  plaintiff  has  been  guilty  of  delay  In  ask- 
ing its  aid.  It  will  not  undo  what  the  plain- 
tiff might  have  prevented  by  flUng  his  bill 
promptiy.  Where  special  damages  are  claim- 
ed, the  proof  thereof  must  be  specific;  and 
It  Is  incumbent  upon  plaintiff  to  make  such 
proof.  If  plaintiff  had  notice  of  the  Inten- 
tion of  defendant  to  divert  the  water  in  ques- 
tion before  the  digging  of  the  ditch,  and  did 
not  apply  for  injunction  until  after  the  ditch 
had  been  dug  and  defendant  had  Incurred 
greatexpense  In  connection  therewith  and  with 
the  use  of  the  water,  he  will  not  be  entltied 
to  an  Injunction.  More  especially  would  this 
be  true  If  plahitlff  participated  in  digging  the 
ditch  or  in  the  survey  therefor,  knowing  the 
purpose  of  such  survey,  and  did  not  warn  de- 
fendant to  desist  If  the  plaintiff  Is  not  es- 
topped as  above  stated,  still,  in  order  to  en- 
title him  to  an  injunction,  he  must  show 
that  defendant  has  diverted  the  water  with- 
out right,  and  Is  Insolvent,  or  that  It  has 
diverted  the  water  without  right,  and  the 
damage  to  plaintiff  cannot  be  measured  In 
money.  Before  plaintiff  can  recover  for  dam- 
age done  to  hta  mineral  Interests  by  the  di- 
version of  the  water,  be  must  show  what 
snch  damage  was.  It  is  incumbent  on  him 
to  show  that  he  cannot,  since  the  diversion 
of  the  water,  develop  and  work  such  mln^ 
als  as  profitably  as  he  could  have  done  with- 
out snch  dtva*sion.  He  must  further  show 
that  he  was  able  to  and  would  have  dev^op- 
ed  or  worked  such  minerals,  and  what  loss 
in  profits  therefrom  he  has  sustained  by  rea- 
son of  such  diversion.  The  measure  of  his 
damages  would  be  in  such  case,  not  the  value 
of  the  mineral  inter^t,  but  what  would  be 
his  yearly  loss  of  profits  because  of  such  di- 
version. In  connection  with .  this,  the  Jury 
would  have  the  right  to  consider  what  the 
expense  of  working  or  developing  of  the 
mineral  would  have  been." 

Harrison  &  Pe^es,  tor  plaintiff  in  enor. 
8.  A.  DaiiieUi  for  defendant  In  error. 

SIMMONS,  J.  Darnell  filed  his  equitable 
petition  against  the  Southern  Maible  Com- 
pany, allegtaig  that  be  was  the  owner  of  oer^ 


tain  lots  of  land  upon  which  was  situated  a 
valuable  mill  site,  where  he  had  intended  to 
erect  a  mill,  and  that  on  another  lot  there  were 
valuable  mineral  deposits  of  ocher;  that  two 
streams  flowed  through  these  lots,  sni^lying 
sofflcieut  water  to  run  the  mill  and  work 
the  mine;  that  the  defendant  had  cut  a  cer- 
tain ditch,  five  miles  in  length,  whereby  a 
portion  of  the  water  which  naturally  flowed 
through  his  land  was  diverted,  thus  causing 
damage  to  his  mill  site  and  mine.  He  prayed 
for  damages  and  an  Injunction.  The  Jury,  un- 
der the  charge  of  the  court,  returned  a  tk- 
dict  for  the  plaintiff  for  damages,  and  de- 
creed a  perpetual  injunction.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  It  excepted. 

1.  Seveial  grounds  of  the  motion  for  a  new 
trial  complain  of  rulings  of  the  judge  allow- 
ing evidence  to  be  Introduced  showing  the 
profits  which  the  plaintiff  could  have  made 
if  he  had  erected  the  mill,  the  rent  of  the 
mill,  etc.,  and  of  certain  charges  of  the  Judge 
upon  this  theory  of  the  case  and  on  the  meas- 
ure of  damages,  all  of  which  will  be  found 
in  the  official  report  As  there  Is  to  be  a 
new  trial,  we  will  lay  down  a  general  rule 
which  we  think  ought  to  control  the  case. 
We  think  where  a  person  goes  upon  a  stream 
above  the  land  of  another,  and  diverts  part  of 
the  water  from  his  lands  by  means  of  a  per- 
manent ditch,  which  water  would  naturally 
have  fiowed  upon  his  lands  to  the  mill  site, 
and  which  might  have  been  used  as  a  part  of 
the  water  to  operate  the  mill  If  one  had  hecn 
erected  there,  the  proper  measure  of  dam- 
ages in  such  a  case  would  either  be  the  dif- 
ference in  the  value  of  the  land  without  the 
diverted  water  and  Its  value  with  that  water 
running  to  the  mill  site,  or  the  like  diffei^- 
ence  as  to  the  value  of  the  mill  site  itself. 
The  owner  wonld  be  entiUed  to  recover  one 
or  the  other  of  these  differences  at  his  elec- 
tion. Inasmuch  as  the  owner  had  not  erected 
a  mill  upon  the  site,  nor  done  anything  pre- 
paratory to  Its  erection,  his  Intention  at  the 
time  the  water  was  diverted,  or  at  a  iK%vi- 
ous  or  subsequent  time,  to  erect  a  mill  on  the 
site  in  question,  would  make  no  difference  as 
to  the  measure  of  damages.  No  mill  having 
been  erected,  the  anticipated  profits  arising 
from  the  running  of  a  mill  cotild  not  be  re- 
covered, and  proof  as  to  the  probable  extent 
of  snch  profits  was  Inadmissible.  The  charge 
of  the  court  as  to  the  recovery  of  such  profits 
was  error. 

2.  The  like  measure  of  damages  would  ap- 
ply to  the  ocher  or  manganese,  the  same  nev- 
er having  been  opened  or  worked  or  pat  In  a 
state  of  preparation  for  ivi^lng  the  water 
to  it 

3.  4.  It  was  contended  on  the  part  of  the 
defendant  that  the  plahitiff  is  estopped  from 
claiming  damages,  because,  when  the  ditch 
was  being  dug,  he  knew  the  purpose  for 
which  it  was  Intended,  and  not  only  stood  by 
and  saw  the  work  going  on,  but  was  actually 
empltqred  by  the  defendant  to  asalat  In  dig- 
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glng  the  ditch,  and  was  paid  for  this  service. 
If  this  be  true,  we  think  the  plaintiff  could 
not  afterwards  complain  that  the  ditch  di- 
verted water  from  his  premises.  It  would 
be  inequitable  and  unjust  to  allow  blm  to 
recover  dam^es  for  an  Injury  resulting  from 
this  cause.  He  could  not  stand  by  while  the 
ditch  was  being  constructed  at  a  heavy  ex- 
pense, or  aid  In  the  digging  of  the  ditch,  re- 
ceiving compensation  therefor,  and  making 
DO  objection,  and  then  recover  damages  for 
the  diversion  of  the  water  from  his  premises, 
when  be  knew  or  ought  to  hare  known  that 
this  would  be  the  result  of  the  coustmction 
of  the  ditch.  Under  these  facts,  he  would 
be  estopped  from  obtaining  an  Injunction 
against  the  use  of  the  ditch  and  the  continu- 
ous diversion  of  water  thereby.  Judgment 
reversed. 


(U  S.  C  1X1) 

BUIST  V.  BBTAN. 
(Supreme  Court  of  South  Carolina.    April  16, 
1805.) 

BmuiiMe  kVD  Ijoak  AssooiATinmi— ApponmniTT 

or  RSOKIVBR — KfPKOT— I  OKECLOBOBB 
OP  UORTOAGE. 

1.  The  appointment  of  a  recover  for  a 
bnilding  and  loan  aisodatloo  terminates  the  Ila- 
Ulity  of  stockholdws  for  monthly  dues. 

2.  Upon  the  appointment  of  a  receiver  for 
a  building  and  loan  associatiou,  a  stockholder 
who  has  executed  a'  mortgage  to  the  association 
to  seente  the  payment  or  an  advance  of  stock 
is  entitled  to  have  all  payments  of  mcmthly  dues 
and  interest  made  by  him  credited  upon  such 
mortgage. 

8.  When  the  monthly  payments  of  dues  and 
tnlnrest  made  by  &  stockholder  who  bad  bid  in 
an  advance  of  stock,  and  executed  a  bond  and 
mortgage  for  its  payment,  aggregated,  at  the 
time  of  the  appointment  of  a  receiver  for  the  as- 
sociatiou. a  sum  equal  to  that  for  which  the 
mor^ge  was  given,  an  action  to  foredose  the 
mortage  could  not  be  maint^ned. 

Ai^eal  from  common  pleas  circuit  court  of 
Charleston  county;  James  Aldrlch,  Judge. 

AcUon  by  George  Ijimb  Bulst,  as  recelrer 
of  the  Assistance  Building  &  Loan  Aasocia- 
tl<m,  against  Danld  Bryan.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reverses. 

The  plaintiff  filed  the  ffdlowlng  complaint: 
plaintiff,  George  Lamb  Bnist,  as  receiv- 
er of  Assistance  Building  and  Loan  Associa- 
tion, a  body  corporate  vnA&e  the  laws  of  said 
state,  complaining  of  the  above-named  defend- 
ant, Daniel  Bryan,  alleges:  (1)  That  hereto- 
fore, to  wit,  on  or  about  the  9tb  day  of  Sep- 
tember, 1882,  in  a  certain  cause  depending  In 
the  court  of  common  pleas  toe  Charleston 
county,  said  state,  eitlUed  'B.  H.  Moreland  v. 
Assistance  Building  and  Loan  Association,' 
the  plaintiff,  George  Lamb  Bulst,  was  duly 
appointed  receirer  of  the  said  Assistance 
Building  and  Loan  Assodation,  and  by  said 
court  authorized  and  empowered  to  take 
charge  of  all  and  singular  the  assets  of  said 
corporation,  and  to  bring  all  actions  of  any 
kind  and  description  necessary  for  winding 
up  the  affairs  of  said  association,  and  protect- 
ing the  interests  of  the  stockholders  thereof; 


that  the  said  George  Lamb  Bulst  duly  entered 
npon  the  discharge  of  hfs  duty  as  such  receiv- 
er, having  qualified  as  required  by  satd  or- 
der, and  ever  since  has  been,  and  Is  now,  the 
duly-appointed  receiver  of  said  Assistance 
Building  and  Loan  Aasoclation.  (2)  That  the 
said  Assistance  Building  and  Loan  Associa- 
tion Is  a  corporation  organized  under  the  laws 
ot  this  state,  and  was  at  the  times  hereinafter 
mentioned  such,  doing  business  at  Charlton, 
In  said  state.  (3)  That  heretofore,  to  wit,  on 
or  about  the  7th  day  of  November,  A.  D,  1883, 
the  defendant,  Daniel  Bryan,  duly  made,  exe- 
cuted, and  delivered  his  bond  or  obligation  Id 
writing  under  seal,  In  the  full  and  Just  sum 
of  twenty-eight  hundred  dollars,  wherein  and 
whereby  it  was  recited  that  whereas  the 
above^und  Daniel  Bryan  having  bid  in  an 
advance  stock  of  fourteen  hundred  dollars  on 
seven  (7)  shares  of  the  said  association  held 
by  the  said  Daniel  Bryan  as  a  stockholder 
therein,  and,  as  collateral  security,  has  assign- 
ed to  the  said  association  the  said  shares,  and 
has  received  for  such  advances  In  cash  the 
sum  of  eight  hundred  and  forty  dollars,  and 
that  It  is  contemplated  that  the  said  associa- 
tion shall  wind  up  when  the  funds  and  assets 
of  the  same  have  so  accumulated  as  to  enable 
each  stockholder  and  member  thereof,  upon  a 
fair  division,  to  be  paid  or  recdve  two  hun- 
dred dollars  of  property  or  assets  on  each  and 
every  share  held  by  blm  or  her;  the  said  bond 
being  conditioned  that  *lf  the  said  Daniel  Bry- 
an, his  heirs,  ececntors,  or  administrators, 
shall  and  do  well  and  truly  pay  or  cause  to 
be  paid  unto  the  above-named  Assistance 
Building  and  Loan  Association  the  monthly 
snm  of  fourteen  dollars,  of  which  the  sum  of 
seven  dollars  per  month  is  for  subscrlptioiu  to 
the  said  shares,  and  the  sum  of  seven  dollars 
per  month  is  tor  interest  on  the  said  snm  ac- 
tually paid  over  to  said  Daniel  Bryan,  to  be 
IMiid  before  the  serenth  of  each  and  erwy 
month  ontU  the  said  assodatlon  shall  wind 
up  and  determine,  and  upon  such  winding  up 
or  determination  shall  transfer  and  mriender 
the  said  sevoi  (7)  shares  to  the  said  associa- 
tion, in  satisfaction  of  the  advance  aforesaid, 
and  shall  stand  to  and  abide  by  the  constitu- 
tion, rules,  and  regulations  of  said  association, 
then  the  above  obligation  to  be  v(rid  and  of 
none  effect,  or  else  to  ronaln  In  full  force  and 
virtue:  Provided,  that  this  contract  diall  not 
be  construed  in  any  manner  to  iffovlde  for 
more  than  the  highest  rate  of  Interest  allow- 
ed by  law  for  the  ose  of  any  snm  actually  ob- 
tained from  said  association.*  (4)  That  on 
the  7th  day  of  November,  1888,  to  seeare  the 
performance  of  the  conditions  of  said  bond  or 
obligation,  the  defendant,  Danid  Bryan,  dnly 
made,  executed,  and  delivered  to  the  said  As- 
sistance Building  and  Loan  Association  his 
deed,  and  therein  conveyed,  by  way  of  mort- 
gage, to  the  said  Assistance  Building  and 
Loan  Asso<d8tion,  Its  successors  and  assigns, 
the  following  lands  and  tencmoits,  In  the 
county  of  Charleston  and  state  aforesaid,  to 
wit:   'All  that  lot.  t^ec^  or  parcel  of  land  slt^ 
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oate,  lylDS)  fi^d  being  on  the  north  slAe  of 
Lee  street,  one  door  east  of  Meeting  street,  In 
\Vard  No.  7  [now  No.  9J  of  the  city  of  Charles- 
ton and  state  aforesaid,  measuring  and  con- 
taining in  front  on  Lee  street  forty  (40)  feet, 
and  indepthflfty(50)feet,abuttlngandbound- 

Ing  north  on  lands  of  ,  east  on  lands  now 

or  late  of  John  W.  O'Brien,  south  on  Lee 
street,  and  west  on  lands  of  the  said  Eug^ia 
O.  Robinson,  which  said  lot  of  land  is  part 
of  the  lot  marked  No.  68  of  Hume's  plat,  dated 
12th  December,  1872,  of  the  Blake  lands,  and 
conveyed  to  me  by  Eugenia  O.  Robinson  by 
deed  dated  7th  October,  1881;  recorded  In 
Book  K,  No.  18,  page  147,  E.  M.  O.  office  for 

Charleston  counly.'     (5)  That  on  the   

day  of  ,  188-,  the  said  mortgage  was  de- 
livered to  the  register  of  mesne  conveyances  of 
said  county,  to  be  by  him  entered  ou  record, 
and  was  on  said  date  recorded  in  Book  Q,  No. 
18,  page  270.  (6)  That  the  said  Daniel  Bry- 
an has  failed  to  pay  the  monthly  installments 
due,  respectively,  as  follows,  to  wit:  On  the 
7th  day  of  May,  1892,  known  as  the  one  hun- 
dred and  fifth  installment;  and  Installm^it 
dne  on  the  7th  day  of  Jime,  1892,  known  as 
the  one  hundred  and  sixth  Installment;  and 
the  installment  due  on  the  7th  day  of  July, 
1892,  known  as  the  one  hundred  and  seventh 
Installment;  and  the  Installment  due  on  the 
7th  day  of  August,  1892,  known  as  the  one 
hundred  and  eighth  iDStaliment;  and  the  In- 
stallmeat  due  on  the  7th  day  of  September, 
1892,  known  as  the  one  hundred  and  ninth 
installment.  And  that  each  and  all  of  said 
monthly  dues  or  Installmraits  have  been  due 
for  more  than  the  space  of  three  months.  And 
that  the  said  Daniel  Bryan  has  neglected  and 
refused  to  pay  the  same,  whereby  the  condi- 
tion of  said  bond  has  been  broken,  and  this 
plaintlfT,  suing  as  recefver  of  said  Assistance 
BuUdlng  and  Loan  Aasodatioii,  Is  entitled  to 
have  a  foredoanre  of  said  mortgage  decreed 
by  this  honorable  court,  and  Judgment  and 
execution  for  any  deficiency.  Wherefore  the 
plaintiff  demands  judgment:  First  That  the 
liability  of  the  said  defendant,  Daniel  Kyan, 
under  and  by  virtue  of  the  said  bwd  or  ob- 
ligation, be  determined  by  this  honorable 
court,  and  the  amount  thoeof  fixed  and  ascer- 
tained. Second.  That  upon  the  liability  ot 
the  defendant  tb«ein  being  so  determined  and 
ascertained,  that  a  foteclosore  of  the  said 
mortgage  be  decreed,  and  that  the  property 
therein  described  be  sold,  and  the  proceeds  ap- 
plied—First, to  the  paymait  of  the  costs  and 
expaues  of  these  pnxieedlngs;  next,  to  the 
payment  of  any  taxes  which  may  be  liens  on 
the  Htld  premises;  and  thai  to  the  paTment 
of  whatever  sum  of  money  may  tbm  be  due 
upon  the  said  bond  and  mortgage  so  held  by 
this  plaintm.  Third.  That  the  defendant. 
Daniel  Bryan,  may  be  adjudged  to  pay  any 
deficiency  which  may  exist  after  applying  all 
of  such  sales  moneys  as  herelnb^ore  prayed 
for,  and  that  the  plaintiff  have  leave  to  enter 
Judgment  and  Issne  execution  against  the  said 
defendant,  I^lel  Bryan,  therefor.  Fourth. 


That  the  defendant,  Daniel  Bryan,  and  all 
p««ons  claiming  under  him  subsequwt  to  the 
commencement  of  this  action,  may  be  barred 
and  foreclosed  of  all  equity  of  redemption  or 
other  Inters  In  the  said  mortgaged  premises. 
Fifth.  That  the  plaintiff  may  have  such  other 
and  further  relief  as  the  nature  of  his  case 
may  demand  and  to  this  honorable  court  seem 
meet." 

To  defendant's  answer,  plaintiff  demurred 
generally,  and  particularly  to  the  twrifth 
and  thlrterath  paragraphs  thereof,  which 
alleged.  In  substance,  that  suit  was  pend- 
ing by  the  plaintiff  herein  against  the  di- 
rectors of  the  insolvent  association,  to  re- 
cover funds  alleged  to  have  been  lost  through 
their  negligence  and  mismanagement,  and 
that  the  bringing  of  the  present  suit  before 
the  determination  of  the  suit  against  such 
directors  was  premature.  Upon  the  hearing, 
the  defendant  Interposed  an  oral  demurrer 
to  the  complaint,  upon  the  ground  that  It 
did  not  state  facts  constituting  a  cause  of 
action.  This  demurrer  was  overruled,  and 
an  order  entered  sustaining  plaintiff's  de- 
murrer as  to  the  twelfth  and  thirteenth 
paragraphs  of  defendant's  answer,  and  over- 
ruling it  as  to  the  rest  The  defendant  ap- 
pealed, and  filed  the  following  exceptions: 
"(1)  Because  the  complaint  herein  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  circuit  Judge  erred  in  ov«v 
ruling  defendant's  demurrer  Interposed  up- 
on that  ground.  (2)  Because,  in  overruling 
the  demurrer  to  the  complaint,  bis  honor  In 
effect  ruled  that  a  receiver  of  an  Insolvent 
building  and  loan  association,  which  has 
run  the  period  of  its  natural  life,  can  sue 
the  borrowing  members  of  said  association 
for  further  paymmts,  notwithstanding  the 
fact  that  the  association  has  ceased  to  be  in 
(^ration,  and  no  equivalent  collections  are 
made  from  the  nonborrowing  m^bers  of 
said  assoclatlMi.  Because  to  allow  tbe 
coUections  sued  for  in  the  complaint  to  au- 
thorize the  collectknt  of  an  extortionate  and 
usurious  rate  of  Interest  (4)  Because  his 
honor  erred  in  sustaining  the  demurrer  to 
the  answo',  so  for  as  it  applies  to  the  alle- 
gations in  the  twelfth  and  thtrte«ith  para- 
grapha  of  said  answer.  (6)  Because  his 
honw  erred  In  smtaining  the  demurrer  t(» 
the  answer  in  part,  uid  overruling  it  In  part 
<6)  Because  his  honor  erred  In  allowing  plain- 
tiff to  withdraw  a  porUcni  of  his  demurrer 
after  the  same  had  be«i  argued  and  a  de- 
cision thereon  rendered." 

Fitzsimons  &  Moffett  and  H.  E.  Young, 
for  appellant  Mordecai  &  Gadsden,  for  re- 
spondent 

GARY,  J.  This  Is  an  appeal  from  an  or^ 
der  of  tbe  circuit  judge  overruling  a  demur- 
rer to  the  complaint  <m  the  ground  Oat  It 
did  not  state  facts  snffldent  to  constitute 
a  cause  of  action.  The  complaint  and  the 
exceptions  Nos.  1,  2,  and  8  will  accompany 
the  report  of  the  case. 


Digitized  by  Google 


S.G.) 


BUJST  «. 


BRTAJT. 


S39 


The  appellant  contends  that  the  comidaUit 
shows  upon  Its  face  that  tiie  mortgage  has 
been  paid.  In  considering  this  Question,  this 
court  must  determine  whether  the  monthly 
payments  for  BubscrlpUwis  to  the  shares  of 
stock  should  bare  been  applied  upon  the 
mortgage.  The  authorities  upon  this  ques- 
tion are  hy  no  means  harmonious.  The 
question  has  not  directly  been  decided  in  this 
state,  though  there  are  autboritieB  bearing 
upon  this  p<^nt  The  authorities  in  our  state 
hav^  bowerw,  decided  two  Questions:  (1) 
That  the  mtatej  advanced  was  a  loan;  0!) 
that  where  the  mortgage  Is  to  secure  the 
monthly  payments  of  interest  and  dues,  and 
the  contract  Is  declared  to  be  usurlouj^  the 
borrower  is  oitltled  to  a  credit,  not  only  for 
the  amount  paid  as  interest,  but  also  for 
the  amount  paid  for  subscription  on  the 
shares  of  stock,  In  ascertaining  the  amount 
due  on  the  mortgage.  In  the  case  of  Asso- 
ciation T.  Bollinger.  12  Rich.  Eq.  126,  It  ap- 
pears that  In  December,  1854,  Bollinger,  who 
was  a  member  of  the  association  and  holder 
of  10  shares  of  the  capital  stock,  bid  off  $3,000 
of  the  funds  of  the  corporation  at  the  pre- 
mium of  35  per  cent  The  contract.  In  the 
beginning,  allowed  a  discount  of  ¥700  on  an 
advance  of  $1,300,  which  was  called  a  pur- 
chase of  $2,000  of  the  funds  of  the  corpora- 
tion. This  sum  of  $2,000  and  Interest  at  6 
per  cent,  was  to  be  repaid.  In  sums  of  $10, 
at  the  enH  of  each  month  succeeding  the 
14th  of  December,  1854,  the  date  of  the  bond 
and  mortgage.  These  were  the  provIsloDs 
of  the  bond.  Before  the  second  Mohday  of 
December,  1854,  the  defendant  had  made 
32  monthly  payments,  amounting  to  $320. 
After  the  execution  of  the  bond  and  mort- 
gage, the  monthly  payments  required  by  the 
condition  thereof  were  duly  made  until  No- 
vember, 1856.  This  constituted  a  further  sum 
paid  of  $460.  The  actual  payments  on  the 
loui  or  advance  amounted  to  $1,480.  Bol* 
linger  set  up  the  plea  of  usury,  which  was 
sustained.  Chief  Justice  O'Neal,  delivering 
the  opinion  of  the  court,  after  reciting  the 
provision  of  the  usury  law  then  of  force,  con- 
cludes as  follows:  "Under  this  provision, 
the  corporation  will  be  entitled  to  recover 
the  sum  actually  loaned,  deducting  the  pay- 
ments made.  The  result  will  be  that  $1,300 
wUl  be  the  principal,  on  which  payments  to 
the  amount  of  $1,480  have  been  made;  so 
the  corporation  has  been  overpaid  $180.  The 
consequence  Is  that  complainant's  bill  must 
be  dismissed."  It  will  thus  be  seen  that,  in 
determining  the  amount  due  under  the  mort- 
gage, the  association  was  required  to  deduct, 
not  only  the  amount  of  the  dues  paid  after 
the  execution  of  the  mortgage,  but  also  the 
amount  of  those  paid  before  the  execution  of 
the  mortgage. 

In  the  case  of  Association  v.  Dorsey,  15  S. 
G.  462.  It  appears  that  In  1878  the  defendant 
obtained  a  loan  of  $1,000  from  the  said  com- 
pany, and,  to  secure  this  loan,  gave  his  bond, 
with  mortgage  of  real  estate,  condlUoned  to 


pay  to  the  assoclRtlon  monthly  flie  sum  at 
$17.25,  itemized  aa  follows:  $5  for  monthly 
subscription  on  his  share;  $6  for  interest  on 
the  sum  advanced  to  blm,  at  the  rate  of  0 
per  cent  per  annum;  and  $7.25  for  the 
monthly  premium  which  he  contracted  to 
give  for  the  loan,— In  all,  $17.25.  He  ob- 
tained this  sum  at  public  sale,  agreeing  to 
give  a  premium  of  $1.45,  which  premium 
was  to  be  paid  monthly,  and  amounted  to 
$7.25  for  five  shares.  For  this  amount,  and 
for  the  monthly  interest,  as.  also,  the  month- 
ly subscription,  on  his  five  shares,  he  gave 
the  bond  and  mortgage  above  mentioned;  the 
mmthly  payments,  as  therein  stated,  being 
In  the  aggrecftte  $17.25.  The  defendant  fail- 
ed to  meet  his  bond,  and  suit  was  com- 
menced to  foreclose  the  mortgage.  The  de- 
fendant pleaded  usury.  The  following  ap- 
pears In  the  decree  of  the  drcuit  Judge, 
which  was  affirmed  on  appeal  to  the  supreme 
court:  "It  Is  the  opinion  of  this  court  that 
the  interest  paid  to  the  association  plaintiff 
by  the  defendant,  John  Dorsey,  should  be 
credited  upon  the  dues  that  should  legally 
have  been  collected  by  the  plaintiff,  to  wit, 
$5.83  per  month,  which  Is  the  Interest,  month- 
ly, on  $1,000,  at  the  rate  of  seven  per  cent, 
per  annum.  The  amount  In  Interest,  install- 
ments, and  premium  paid  Into  the  association 
plaintiff  from  January,  1878,  to  Novemlwr, 
1879,  by  the  defendant,  John  Dorsey,  was 
$174.75.  The  amount  to  which  the  associa- 
tion was  entitled  from  the  same  date  to  No- 
vember, 1879,  at  7  per  cent  i>er  annum,  was 
$134.09,  leaving  a  iMlance  of  $40.66  In  favor 
of  John  Dorsey.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  (1)  that  the  complaint 
be  dismissed,  with  costs;  (2)  that  the  balance 
of  $40.66  be  placed  to  the  credit  of  the  de- 
fendant, John  Dorsey,  on  the  books  of  the 
association  plaintiff,  who  shall  apply  the 
same,  at  the  rate  of  $5.83  monthly,  to  the  sat- 
isfaction of  the  defendant's  dues,  until  the 
said  amount  of  $40.00  shall  have  been  ex- 
hausted." The  complaint  In  that  case  al- 
leged that  the  defendant,  at  the  time  Uie  ac- 
tion was  brought,  to  wit,  September,  1870, 
was  In  arrears  nine  months  of  subscription, 
interest,  and  premium,  and  that  the  principal 
sum  was  therefore  due  also.  Chief  Justice 
Simpson,  delivering  the  opinion  of  the  court 
In  that  case,  says:  "We  regard  the  question 
here  as  settled  by  the  case  of  Association  v. 
Bollinger.  12  Rich.  Eq.  124,  In  which  a  very 
learned  and  able  opinion  of  the  distinguished 
chancellor  on  the  circuit.  Chancellor  Carroll, 
was  overruled  by  the  supreme  court  That 
case  and  this  are  almost  Identical.  The  char- 
ters of  the  two  comjmnles  were  nearly  the 
same;  the  by-laws  almost  eiactiy  alike.  A 
stockholder  In  that  company,  as  In  this,  bor- 
rowed in  advance  a  certain  sum  of  money, 
which  he  expected  would  ultimately  be  his. 
He  borrowed  at  public  bidding,  as  In  this. 
He  contracted,  as  here,  by  bond  and  mort- 
gf^e,  to  pay  the  monthly  Interest  The  pre- 
mium, instead  of  being  paid  monthly,  was 
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deducted  At  tbe  ume  of  the  contract  This 
was  paid  In  cash.  Instead  of  by  monthly  In- 
stallments. This  Is  the  only  dlfCerence  be- 
tween the  cases.  Is  this  a  difference  In  prlDr 
clple?  We  do  not  so  understand  It  The 
court  In  that  case  held  the  contract  usurloas; 
Jndge  O'Neal,  with  that  strong  convictloa 
which  characterized  all  of  his  opinions,  de- 
claring 'that  there  was  no  donbt  about  It'; 
and,  but  for  the  earnest  and  able  decree  of 
Chancellor  Carroll,  he  would  not  have 
thought  it  necessary  even  to  look  Into  the 
authorities  on  the  subject  The  argument 
of  Chancellor  Carroll  and  the  opinion  of  the 
supreme  court  overruling  It  present  the  two 
opposing  views  on  this  subject  The  decree 
of  Chancellor  Carroll  Is  based  upon  two 
prominent  grounds:  First  That  the  dealing 
of  the  parties  was  a  transaction  between 
partners,  and  in  reference  to  partnership 
funds,  and  was  not  a  loan.  He  cited  Silver 
v.  Barnes,  6  Bing.  N.  G.  180,  and  several  Eng- 
lish authorities.  Second.  That  the  money  ad- 
vanced to  Bollinger  was  but  that  which  ha 
(Bollinger)  would  get  when  the  corporation 
wound  np,  and  if  he  was  willing  to  deduct 
$300,— the  premium,— because  he  was  getting 
the  mon^  In  advance,  there  was  nothing 
illegal  In  this.  Il  that  case,  as  has  already 
been  stated,  the  premium  was  deducted  at 
the  time  the  contract  was  made,  instead  of 
being  contracted  to  be  paid  in  monthly  in- 
stallments, as  the  Interest  was  to  be  paid. 
The  chancellor  thought  that  In  this  respect  It 
was  like  a  party  agreeing  to  take  less  for  a 
debt  than  the  amount  actually  due,  and.  hav- 
ing executed  the  contract,  he  could  not  after- 
wards dispute  or  repudiate  It  These  posi- 
tions, which  are  the  only  ones  that  can  be 
taken  wltli  any  plausibility  in  support  of 
such  a  contract,  after  full  consideration  by 
the  supreme  court  were  overruled,  and  the 
contract  of  Bollinger  was  declared  usurious. 
Wtt  are  bound  by  this  decision."  In  the  case 
of  Thompson  v.  Gllllson,  28  S.  C.  542,  6  S.  D. 
333,  the  monthly  stock  payments  were  cal- 
culated as  payments  on  the  bond,  divesting 
the  questlMi  of  usury. 

The  authorities  establish  the  following 
propositions:  (1)  That  the  appointment  of  a 
receiver  terminates  the  contract  with  the 
mortgagor  as  originally  contemplated.  (2) 
That  the  mortgagor,  who  is  also  a  share- 
holder, is  not  liable  for  monthly  dues  accru- 
ing after  the  appointment  of  a  receiver.  (3) 
That  upon  the  determination  of  his  contract 
with  the  association,  as  originally  contem- 
plated, the  mortgagor  Is  entitled  as  credits  on 
hie  mortgage  both  for  the  amounts  paid  as 
interest  and  also  as  dues  on  his  shares  of 
stock.  (4)  That  where  the  amounts  paid  by 
the  mortgagor  as  Interest  and  dues  aggregate 
a  sum  equal  to  the  amount  the  mortgage  was 
given  to  secure,  a  complaint  for  foreclosure 
of  the  mMtgage  will  not  be  sustained.  <5) 
That  if  the  association  goes  into  the  hands 
of  a  receive  before  the  interest  on  the 
amount  actually  advanced,  at  Uie  rate  speci- 


fied In  the  contract  and  for  the  length  of 
time  the  contract  was  In  f uU  force  and  effect 
equals  the  amount  of  the  premium,  then  the 
amotmt  due  under  the  mortgage  is  to  be  as- 
certained bycaJculatingintereatontheamount 
actually  advanced,  at  the  rate  agreed  upon, 
for  the  length  of  time  the  contract  remained 
of  force  as  originally  entered  Into,  and  de- 
ducting from  such  amount  all  payments  of 
Interest  and  dues;  the  amount  paid  as  In- 
terest and  dues  not  to  bear  interest  (In  such 
a  contract  as  this  the  Interest  would  be  cal- 
culated at  the  rate  of  10  per  cent  per  an- 
num.) (6)  The  assignment  and  transfer  of 
the  shares  of  stock  by  the  mortgagor  as  col- 
lateral security  for  the  loan,  and  consolidating 
the  Interest  and  dues  in  the  mortgage,  show 
that  the  amount  iiald  monthly,  consisting  of 
Interest  and  dues.  Is  to  be  regarded  as  what 
la  called  "redemption  money,"  and  raises  an 
Implied  agreement  that  such  payment  shaU 
be  credited  on  the  mortgage. 

In  support  of  our  positions  on  these  que»- 
tions,  we  cite  the  following  authorities: 
Thomp.  Bldg.  Ass'ns,  c.  8,  fiS  30,  42,  50;  Id. 
c  12.  U  5.  13;  Bud.  Bldg.  Ass'ns,  U  333,  373, 
406,  498,  &02;  2  Am.  &  Eng.  Enc.  Law,  pp. 
629.  642;  Randall  v.  Protective  Union  (Neb.) 
60  N.  W.  1019;  Brownlle  v.  Russell  (1883) 
L.  S.  8  App.  Cas.  248.  The  leading  authori- 
ties sustaining  a  contrary  rule  as  to  pay- 
ments are  Stroben  v.  Association  (Fa.  Sup.) 
8  Atl.  843;  Rogers  v.  Hargo  (Tenn.)  20  & 
W.  430;  Towle  v.  Society,  61  Fed.  446. 

The  complaint  shows  upon  its  face  that  th* 
payments  made  by  the  defendant  exceed  the 
amount  due  under  the  mortgage.  We  decide 
nothing  as  to  the  demurrer  to  the  answer. 
This  action  of  foreclosure  cannot  therefors 
be  sustained.  It  Is  the  Judgment  of  this 
court  that  the  Judgment  of  the  drcnic  court 
be  revnaed,  and  the  complaint  dismissed. 


(44  8.  C.  1B8> 

PARES  V.  CITY  COUNCIL  OF  GRBBN- 

TILLB  et  aL 
(Supreme  Court  of  South  Carolina.    April  16, 

isoe.) 

MoMioiPAi.  CoBpoa4Tioii»— CoHSTBuonoii  <a  Ssw- 
■Bs— Nxoueaircs— Habmlsss  Ebbob— Costs. 

1.  A  munldpality  Is  not  liable,  in  tiie  ab- 
sence of  a  statutory  provision,  for  damages  sus- 
tained by  the  tort  of  its  officers. 

2.  The  city  of  Qreenville  is  not  liable  for 
the  acts  of  its  officers  in  laying  a  lewer  across 
private  land,  where  the  mode  of  procedure  pre- 
scribed b7  the  city  charter  (Act  1885;  10  St  at 
Idiixe,  p.  114.  S  30)  was  followed. 

3.  Municipal  officers  will  not  in  the  absence 
of  malice  or  cnliuible  nefrlisence,  be  personally 
liable  for  damagps  caused  hj  constrnztine  a 
sewer  across  private  premises  under  the  author- 
ity of  the  city. 

4.  Where  plnlntiflF  has  not  madp  oat  a 
cause  of  action,  error  In  the  admission  of  evi- 
derce  as  to  damaffea  Is  immaterial. 

6.  The  supreme  coort  has  no  originBl  jntl^ 
diction  to  hear  questions  relative  to  taxatioik  of 
costs. 

Appeal  ttom  common  pleas  drcnlt  court  oi 
Qreenville  county;  Ernest  Gary,  Jodgsb 
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Actios  by  John  B.  ftifes  against  the  <dty 
council  of  Oieenrille  and  otben  for  damages 
alleged  to  bare  beoi  anatained  by  the  laying 
of  a  aewer  jilpe  across  plaintiff's  lot  From 
a  ]udgm«it  for  defendants,  j^aintlff  appeals. 
Affirmed. 

Pwry  &  Heyward,  for  a^^eUant.  Joseph 
A.  McCuUough,  for  respondents. 

McIVEB.  a  J.  The  plaintiff  bronght  this 
action  against  the  municipal  corporation 
known  and  designated  by  the  name  of  the 
"City  Council  of  GreenTille,"  and  against  the 
several  indlrlduals  holding  the  offices  of 
mayor  and  aldermen,  and  also  the  city  engi- 
neer, to  recover  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  the  lay- 
ing of  a  sewer  pipe  through  a  lot  of  land  In 
the  ctty  of  Greenville,  the  property  of  the 
plaintifC  The  allegations  contained  In  the 
coEQplaUit,  omitting  those  which  are  of  a 
formal  character  (such  as  relate  to  the  cor- 
porate character  of  the  first-named  defend- 
ant, the  names  of  the  persons  holding  the  of- 
fices of  mayor  and  aldermen,  the  names  of 
the  persons  composing  the  committee  on  sew- 
er, the  name  of  the  city  engineer,  and  the 
ownership  of  the  lot  of  land,  with  the  de- 
scription thereof,  alleged  to  be  of  the  value 
of  $300),  are  substantially  as  follows:  That 
the  said  city  engineer,  "in  co-operation  with 
and  under  Instructions  from  the  said  commit- 
tee on  sewer,  on  or  about  the  of  Jime, 

1892,  unlawfully,  maliciously,  and  in  willful 
disregard  of  the  objections  of  the  plaintiff, 
entered  upon  said  premises,  dng  up  the  soil 
thereon,  and  laid  throngh  the  entire  length 
thereof  certain  terra-cotta  piping,  to  be  used 
as  Dart  of  the  sewer  of  said  city  of  Greoi- 
vlUel^  The  allegation  In  the  sixth  paragraph 
of  the  complaint  is  as  follows:  "That  said 
aewer  pipe  Is  an  offensive  nnlsance  upon  said 
premises,  well  known  to  all  the  defendants 
so  to  be,  and  has  practically  destroyed  the 
value  of  said  premises."  In  the  seventb 
paragraph  of  the  complaint  the  allegation  Is 
as  follows:  "That  the  plaintiff  has  demand- 
ed of  the  defendants  that  said  piping  be  re- 
moved from  said  premises,  but  the  defend- 
ants have  refused  to  remove  the  same,  or 
any  part  thereof,  have  treated  the  applica- 
tions and  complaints  of  the  plaintiff  with 
contempt,  and  at  a  meeting  of  the  said  city 
council  of  Greenville,  regularly  held,  the  de- 
fendants, the  mayor  and  aldermen  above 
named,  subsequently,  by  a  unanimous  vote, 
ratified  and  confirmed  said  unlawfnl  conduct 
of  the  said  James  R.  Lawerance  [the  city  en- 
gineer] and  said  committee  on  sewer,  and 
are  now  in  possession  of  said  sewer,  (aerat- 
ing and  controlling  the  same."  And  In  the 
eighth  paragraph  of  the  wmplalnt  tt  Is  al- 
leged **tbat,  by  reason  of  the  aforesaid  un- 
lawful and  mallclons  conduct  of  the  defend- 
ants, an  outrage  has  been  committed  upon 
the  plaintiff  and  his  rights,  and  the  value  of 
his  property  destroyed,  all  to  his  damage  one 
thousand  dollars." 

The  defendants  answered,  admitting  the 


otspnate  character  of  the  first-named  de> 
fendant,  the  names  of  the  persons  set  forth 
in  the  complaint  as  the  committee  on  sewer, 
that  the  said  Xawerance  was  the  city  engi- 
neer, and  that  the  plaintiff  was  the  owner  of 
the  lot  described  in  the  complaint,  but  say 
that  th^  do  not  know  Its  size  or  value,  but 
that  tli^  are  Informed  and  believe  that  It  la 
not  of  the  value  ascribed  to  it  in  the  com< 
plaint  They  admit  that  the  said  city  «igl- 
neor  did  cause  to  be  laid  ttarough  a  comer  of 
ldalntifl*s  lot  a  pipe*  to  be  used  as  a  part  of 
the  city  sewer,  but  dwy  that  such  act  was 
done  **nnIawfuUy,  maliciously,  and  In  willful 
disregard  of  the  objections  of  the  plaintiff," 
or  that  he  has  sustained  any  damage  there- 
by. On  the  contrary,  they  allege  that  all  the 
acts  done  by  them  were  dime  as  the  repre- 
srataUres  of  the  said  municipal  corporation, 
BMuL  under  its  directum,  which  corporation 
was  expressly  antbwlsed  to  have  done  by 
certain  statnten  set  up  in  the  answer,  the 
twma  of  which  will  hereinafter  be  more  par- 
ticolarly  referred  ti^  and  that  all  of  such  acts 
were  dime  in  conformity  to  such  statutes; 
that  when  plaintiff  refued  to  appoint  one 
of  the  commissioners  provided  for  by  such 
statutes,  for  the  purpose  of  assessing  the 
damages  which  plaintiff  might  sustain  by 
laying  the  pipe  tiitough  bis  premises,  such 
commissioner  was  designated  by  the  chair- 
man of  tbe  board  of  connty  ctmunlssloners, 
as  provided -for  by  such  statutes,  and  whra 
the  commisslonsrs  made  their  assessment  the 
amount  thereof  was  duly  tendered  to  plaln- 
tU^  who  refused  to  reorive  die  same. 

Tbe  case  came  on  tar  trial  before  bis  hmor. 
Judge  Bmest  Gary,  and  when  the  complaint 
was  read,  and  btfwe  the  answer  was  heard, 
a  motion  was  made  by  counsel  for  defend- 
ants to  dismiss  the  complaint  upoa.  the 
ground  that  It  did  not  state  facts  sufflcleot 
to  constitute  a  cause  of  action  against  any 
of  the  defendants.  After  bearing  argument 
the  circuit  judge  granted  an  order,  in  which 
he  said:  "It  appearing  to  my  satisfaction 
that  said  defendant,  bting  a  municipal  cor- 
poration, cannot  be  made  liable  for  a  tres- 
pass conmiltted  by  its  officers  w  agsus  act- 
ing in  a  public  capacity,  as  alleeed  In  the 
salQ  complaint  I  ttiereforo  sustain  said  mo- 
tion, and  dismiss  the  complaint  as  to  tbe 
said  defendant  the  tUtjr  council  of  Oreen- 
viUe."  The  coun  then  proceeded  to  hear  the 
teBtimmy  as  agahnst  tbe  otbw  dtfendants, 
and  whcaa  the  testimony  on  behalf  of  the 
plalntlfl  was  closed  a  motlra  for  a  noosnit 
was  made,  based  upon  the  ground  that  there 
ipas  no  evidence  tending  to  establMi  tiie  ma- 
terial tects  alleged  in  the  ccnoplatnt  which 
motion  was  granted.  Judgment  haviii«  been 
mtered  accordingly,  tbe  plaintiff  appeals  up- 
on the  several  grounds  set  out  In  tbe  record, 
but  as  we  do  not  propose  to  consider  the  ex- 
ceptlons  seriatim,  but  rather  to  determine  the 
questions  which  we  underatand  them  to  pre- 
sent It  is  unnecessary  to  state  these  escep- 
tlons  specifically. 
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The  first  qneatioi  presented  Is  wbetber  the 
circuit  Judge  «Ted  In  enstainiog  the  demur- 
rer to  the  CMDpIalnt  npon  the  groimd  that  It 
failed  to  state  any  cause  ot  action  against 
the  defendant  the  city  coundl  of  GreenvUle. 
Before  proceeding  to  a  consideration  of  the 
merits  of  this  queirtlon,  we  desire  to  say,  In 
order  to  avoid  future  misapprehension,  that 
In  this  case  no  point  was  raised,  either  on 
circuit  or  in  the  argument  here,  that,  the 
demurrer  being  Joint,  it  could  not  be  sustain- 
ed as  to  one  and  orermled  as  to  the  others, 
as  In  the  case  of  Lowry  t.  JaclEsoo,  27  8.  C 
318,  3  8.  B.  473;  and,  as  the  p<dnt  Is  tedi* 
nlcal,  Tre  do  not  pn^ose  to  con^»  It  bwe, 
especially  as  It  does  not  appear  that  any 
such  p<^t  was  broi^ht  to  the  attention  ot 
the  circuit  Judge,  who  therefore  nettlier 
made,  nor  was  called  upon  to  main,  any 
rnllng  up<m  the  subject  Ooneldering,  then, 
the  question,  free  from  any  such  techcdcal 
point,  we  think  that  the  ruling  of  the  cir- 
colt  Judge  Is  abundantly  sustained  by  the 
following  cases:  Coleman  t.  Chester,  14  S. 
a  28B;  Blade  r.  aty  of  Columbia.  18  S.  C. 
412;  Tonng  t.  City  ConncU,  20  8.  C.  116; 
and  Olbbee  t.  Town  Govncll,  Id.  213.  These 
cases  establish  the  doctrine  that  a  municl- 
pal  coEpoffatlon,  being  a  goTSmmetital  ag^ 
cy.  Is  not  liable  to  an  action  for  damages 
snstalned  1^  the  tort  of  any  of  Its 
cers  or  agents,  unless  it  is  made  bo  by  some 
statute  to  that  effect.  In  this  case  no  such 
statute  has  been  cited,  and,  so  far  as  we 
are  informed,  ntme  exists.  On  the  contrary, 
this  municipal  corporation  has,  by  the  act  of 
1891  (20  8t  at  Large,  p.  1370),  been  expressly 
authorised  to  establish,  construct,  and  main- 
tain "a  system  of  sewerage  in  the  streets, 
prlTSte  lots,  and  dwellings  In  the  city  of 
OreoiTllle."  And  by  section  8  of  that  act 
the  said  corporation  Is  expressly  autb<Mrized, 
by  Its  officers  or  other  agents,  to  enter  any 
building  or  prmlses  In  the  city  of  Green- 
Tille,  betwera  certain  designated  hours,  for 
the  purpose  of  establishing,  maintaining,  and 
regulating  snch  system  of  sewerage.  And 
by  the  seventh  section  of  said  act  the  said 
corporation  Is  Invrated  with  the  power  "to 
cimdsmn  such  private  propet^  as  may  be 
necMsary  for  said  sewerage,  the  same  to  be 
condemned  and  the  damages  assessed  as  is 
now  provided  for  in  the  opening  of,  or 
widening  streets  In  said  city."  By  turning  to 
the  charter  of  said  city  (Act  1885;  19  St.  at 
Large,  p.  114,  8  30),  we  find  that  the  mode 
there  prescribed  is  the  seme  as  that  alleged 
to  have  been  adopted  in  this  case. 

The  next  question  is  whether  there  was 
any  error  In  granting  the  nonsuit  after  ibe 
municipal  corporation  had  been  eliminated 
from  the  case  by  the  ruling  on  the  demurrer. 
It  Is  veiy  manifest  that  what  the  other  de- 
fendants did  was  done  under  the  authority 
and  by  the  directions  of  the  municipal  corpo- 
ration; and  If,  as  we  have  seen,  the  acts 
d(»ie  vexe  not  .unlawful.  It  is  clear  that  these 
defendants,  If  liable  at  all,  could  only  be  so 


by  reason  tit  some  culpable  negUgence  on 
th^  part,  which  Is  ndther  charged  ntn-  prov- 
ed, w  by  reason  ct  the  fbct  that  these  acta 
were  done  malldously,  which  is  eq>ressiy 
changed  in  the  comj^nt.  So  that  the  ques- 
tion is  narrowed  down  to  the  inquiry  wheth- 
er there  was  any  testlm<my  even  trading  to 
show  any  malice  on  their  part,  or  <m  the 
part  of  any  one  of  them.  We  have  searched 
the  testimony,  as  fully  set  out  In  the  case. 
In  vain  for  any  such  testimony,  and  hence 
there  was  no  error  In  granting  the  motion 
for  a  nonsuit 

All  of  the  other  exceptlona,  except  the  last 
relate  to  alleged  errors  In  the  several  rulings 
as  to  the  admissibility  at  c«taln  testimony 
as  to  13ie  question  of  damages.  Iiiasmucb 
as  we  have  reached  the  conclusion  that  the 
plaintiff  has  ^ed  to  make  out  any  cause  of 
action  against  any  of  the  d^endants,  It  Is 
very  obvious  that  the  question  of  damages 
becomes  immaterial,  and  tberefOTe  need  not 
be  considered;  for  this  court  h^s  uulfwrnly 
held  that  vxLtSl  the  plaintiff  has  made  out 
his  cause  of  action,  no  quesUon  as  to  the 
damages  which  be  might  be  entlUed  to  if  he 
had  succeeded  in  making  out  his  cause  of 
action  can  properly  arise.  We  may  add. 
however,  In  Justice  to  the  cireidt  Judge,  that 
we  are  inclined  to  agree  with  him  as  to  his 
rulings  upon  the  severnl  questions  as  to 
the  competency  of  testimony.  Host  of  the 
testimony  ruled  out  wsa  designed  to  tllUAt 
the  mere  opinions  of  the  witnesses;  and 
even  the  (pinion  of  the  so-called  expert  T}r. 
Swandale,  was  not  comp^nt  for  the  rea- 
son tb&t  be  was  not  an  e^>ert  He  was  a 
physician,  and  not  a  sanitary  mglneer,  and 
was  not  shown  to  have  such  knowledge  of 
or  experiraice  In  the  science  of  sanltaoon  as 
would  entitle  him  to  be  characterized  as  an 
expert  in  such  science;  for,  white  be  doubt- 
less had  quite  sufficient  knowledge  ot  and 
experience  in  the  science  of  medldne  as 
would  entitle  his  opinion,  as  to  matters  em- 
braced In  that  science,  to  great  consideration, 
it  does  not  by  any  means  follow  necessarily 
that  he  was  an  expert  in  sanitation,  and,  to 
do  the  doctor  Justice,  he  does  not  seem  to 
have  made  any  such  claim. 

The  only  remaining  question  Is  that  pre- 
sented by  the  thirteenth  and  last  exception. 
It  Is  claimed  that  the  costs  were  taxed  with- 
out notice  to  the  plaintiff,  and  Inserted  In  the 
Judgment  without  authority.  This  court  has 
80  often  held  that  the  question  of  the  proper 
taxation  of  costs  must  finatbemadeb^orethe 
clerk,  and  the  party  dissatisfied  with  the  ac- 
tion of  that  officer  must  then  carry  the  ques- 
tion, by  exceptions,  to  the  circuit  court  ft&d 
from  the  ruling  ot  that  court  alone  can  an 
appeal  to  this  court  be  taken,  that  It  Is 
scarcely  necessary  to  say  more.  Here  the 
matter  seems  never  to  have  been  brought 
bef(Hre  the  circuit  court  In  any  form,  and  this 
court  Is  asked  by  this  exertion  to  pass,  as 
an  original  question,  upon  a  matter  Involvli^ 
questions  ot  fact  and  possibly  of  law.  This 
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court  has  no  jurisdiction  of  sach  a  matter, 
and  hence  the  acei^tioii  muat  be  OTerroled. 
The  Judgment  of  this  court  1»  that  the  ]od#' 
ment  of  the  drcnit  court  be  affirmed. 


(44  a.  a  6B) 

Id  re  8PBAGINS  et  al.- 
HANN  et  ol.  t.  POOLB  et  at 
(Sopreme  Conrt  of  Bonth  OaroUna.  April  15, 
189S.> 

ABsiemtBHT  wax  CRBDiroitB— G&NOELL1.TION  vob 
VrM-VD  —  COHPBSSATIOIT  Or  AflStQN  It B— PRIORI- 
TIES AMONG  CBBDIT0B»— JCDGMBNTS  KbCOTBRBD 
PbKDISO  LlTi01.TlOlT. 

1.  The  grantee  in  an  aBsignment  for  credit- 
ors, who  is  recognized  by  the  court  as  assignee, 
it  entltied  to  compensation  for  his  serrices  ren- 
dered aa  snch  pending  proceedings  to  set  aside 
the  deed,  though  these  are  eventually  succeaa- 
f Ql,  he  not  hanng  participated  in  the  fraud. 

2.  An  assignee  is  not  entitled  to  the  Btatu- 
tory  commissions  on  funds  which  are  tamed 
over  by  him  to  a  receiTer  who  is  amiointed  up- 
on the  cancellation  of  the  assignment  for  frana. 

3.  An  order  made  on  the  written  consent 
of  all  the  parties,  and  not  excepted  to  or  ap- 
pealed from,  will  not  be  disturbed  on  appeal. 

4.  Creditors  who  obtain  judgmrats  against 
a  debtor  before  the  commencement  of  a  suit 
to  set  aside  an  assignment  by  hfm  for  credit- 
ors are,  upon  the  entry  of  a  decree  setting  the 
assignment  aude,  entitled  to  liens  on  the  prop- 
erty assigned  prior  to  judgments  obtained  later. 

5.  Where  a  bill  seeking  to  set  aside  an  as- 
Mgnmmt  for  creditors,  while  alleging  that  it 
is  on  behalf  of  all  creditors  who  may  come  in 
and  seek  relief,  fails  to  ask  an  injunction  to  re- 
strain other  creditors  from  prosecuting  actions 
against  the  assignor,  such  other  creditors,  who 
do  not  come  in  until  required  by  the  judge  to 
do  so  in  order  to  prove  their  demands,  and 
who  obtain  judgment  on  their  claims,  are  en- 
titled to  priority  of  payment  from  the  as- 
signor's property,  opon  the  entry  of  a  decree 
setting  aside  the  assignment  for  frand,  except 
as  against  jndgmnrts  previously  obtained. 

6.  A  simple  contract  (^editor,  filing  a  bill 
against  his  debtw  and  the  latter  s  assignee  to 
set  aside  the  assignment  for  fraud,  acquires  no 
priority  over  other  creditors  who  may  come 
in  later. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  R.  0.  Watts,  Judge. 

Action  in  the  nature  of  a  creditor's  bill  by 
J.  &  H.  Mann  &  Co.  against  J.  T.  Poole  and 
others  to  set  aside  a  fraudulent  deed  of  as- 
signment From  a  Judgment  of  the  circuit 
court,  Spragins,  Buck  &  Co.  and  other  credit- 
ors appeal.   Modified  and  affirmed. 

The  decree  of  Watts.  J.,  was  as  follows: 

"This  cause  came  on  for  a  hearing  before 
me,  at  the  July  term  ot  court,  for  the  pur- 
pose of  deciding  certain  issues  herein,  to  wit: 
What  compensation  should  be  allowed  M.  B. 
Dial,  Esq.,  for  his  serrlcea  as  assignee  of  J. 
T.  roale  and  agent  for  creditors  under  deed 
of  assisnment?  (2)  What  fees,  If  any,  shall 
be  allowed  plaintiffs'  attorneys,  and  out  of 
what  fund  paid?  (3)  As  to  the  homestead  of 
J.  T.  Poole.  (4)  Ah  to  the  order  of  priority 
of  payment  of  creditors  of  J.  T.  Poole. 

••On  the  18th  day  of  May,  X892,  J.  T.  Poole 
executed  a  deed  of  assignment  to  N.  B.  Dial, 
Esq.,  for  the  benefit  of  his  creditors,  and  at 


a  meeting  of  his  creditors  called  by  said  as- 
signee a  majority  of  creditors  accepted  undor 
said  aaslgiun^t,  and  dected  N.  B.  Dial  agent 
Said  agent  and  assignee  proceeded  to  s^  the 
assigned  estate^  collect  assets  bdon^ng  to 
estate,  pay  off  the  claims  dne,  and  do  all 
things  as  required  by  law,  and  to  carry  out 
the  tenns  of  the  assignment  On  June  21, 
1892,  an  action  was  commenced  by  these 
plaintlffB,  on  behlUf  of  themselves  and  other 
creditors  of  J.  T.  Fotrfe  who  would  come  in 
nnder  these  proceedings  and  contribute  to  the 
expenses  of  this  salt  to  set  aside  the  deed  of 
assignment  on  the  grounds  set  forth  in  com- 
plaint herein.  On  July  28,  1882,  his  honor, 
James  Aldrlch,  granted  an  order  restraining 
tbe  assignee  ftom  paying  oat  any  funds  In 
hlahandft  belonging  to  theaBBlgnedestate,ex- 
cept  necessary  expenses  to  be  incurred  in  the 
collection  of  the  assets,  the  payment  of  taxes, 
eta  On  November  32,  1882,  his  honor,  Jas. 
F.  Izlsr,  passed  a  cona»it  order  allowing  the 
assignee  to  psy,  oat  of  the  funds  In  his  hands 
from  proceeds  of  real  estate,  92,100,  to  Shat- 
tack  &  Hoffmao,  In  satisfaction  of  a  mort- 
gage held  by  them  over  said  real  estate.  The 
cause  was  heard  oa  Its  malts  Judge  Nor^ 
tiai  at  the  February  term  of  the  ooort,  1893, 
who  radoed  his  decree  therein  on  Uay  2, 
1886,  setting  aside  the  deed  of  as^gnment,  on 
grounds  set  ttatti  therein,  and  appointing  H. 
W.  Anderson,  Esq.,  recelTer  of  all  the  real 
and  personal  estate  mentioned  in  said  paper, 
upon  his  entering  Into  bond,  etc.;  and,  when 
so  appointed,  Mr.  Dial,  the  assignee,  was  or^ 
dered  to  torn  over  all  funds  In  his  hands  to 
said  receirer,  leaving  the  question  of  comjwn- 
satlon  of  Mr.  Dial  open  nntU  the  farther  or- 
dor  (rf  the  court  Defendants  appealed  from 
the  decree  of  Judge  Norton  to  the  saprone 
court  of  this  state,  and  Us  decree  was  af- 
firmed.  H.  W.  Anderson,  Ssq.,  gave  Us  bcmd 

as  receiver  on  the  day  of  January,  1894. 

Subsequently,  Hon.  D.  A.  Townsend,  as  Judge 
of  Seventh  Indldal  drcnit  passed  a  cmisent 
decree  allowing,  among  othw  things,  a  fee  of 
fSOO  to  F.  P.  McGowan,  Bsq.,  for  having 
drawn  the  deed  of  asslgnmait  which  had 
been  set  asld^  and  f 260  to  Messrs.  W.  H. 
Martin  and  F.  P.  MeOowan,  as  a  fee  for  rep- 
resenting the  defendants  In  this  caase^  and 
that  the  fees  of  plalntltCs*  attorn^  and  com- 
pensation of  N.  B.  Dial  Is  to  be  paid  out  of 
the  funds  in  hands  of  receiver,  received  from 
sale  of  stock  of  goods.  J.  T.  Poole  claimed 
a  homestead  In  his  real  and  personal  estate, 
and  $218.25  in  personal  property  was  set  off 
to  him,  to  which  exceptions  have  been  duly 
filed.  He  lived  at  his  home  place.  In  the  dty 
of  Laurens,  until  It  was  sold  under  Judgment 
of  foreclosure  on  June  4,  1894.  He  now 
claims  be  Is  entitled  to  $1,000  out  of  the  funds 
to  come  in  from  the  sale  of  the  Martin  house, 
and  interest  from  June  4,  1894,  the  time  be 
was  deprived  of  a  home  in  his  real  estate,  and 
$281.75,  balance  of  $500  due  in  personal  prop- 
erty,—the  last  to  be  paid  from  sale  of  stock 
of  goods  In  hands  of  recdvw.   Mr.  Dial,  as 
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assignee,  sold  all  of  the  real  estate  in  Laurens 
connty,  except  «ie  small  tract  of  land,  mad 
sold  some  In  Spartanburg  county,  but  tbere  Is 
some  BtUl  unsold  tbwe;  and,  after  Hie  assign- 
ment, certain  creditors  obtained  Judgments 
against  J.  T.  Poole,  and  transcrlpted  them  to 
that  connty,  and  now  claim  they  bare  the  first 
lim  on  aald  lands,  and  are  entitled  to  the  pro- 
ceeds ot  sale  to  pay  thdr  claims,  wb«i  it 
cdones  Into  coart  It  Is  conceded  that  the 
two  Judgments  represented  by  W.  H.  Martin, 
Bsq..— <me  In  favor  of  Strawbrldge  &  Qoth- 
ler,  obtained  February  26,  189%  and  interest, 
March  3,  1882,  for  986035,  and  $21^5  cost, 
a^  the  other  in  favor  Gans  Bros.,  of  same 
date,  fbr  $19e.lS,  and  «21.U  cost  Onterest  In 
both  from  date  of  recorery),— shosld  be  paid 
ont  of  funds  derired  from  sale  of  Martin 
house,  and  small  tract  of  land  unsold  In  Lan- 
r«iB  county. 

"The  testimony  In  this  case  satires  me  that 
N.  B.  Dial,  Bsq.,  as  ass^nee  and  agent,  ren- 
dered Toy  valuable  serrloes  to  the  creditors 
of  J.  T.  Poole,  by  bis  careful,  skillful,  and 
painstaking  management  of  the  same.  He 
made  good  collections  and  good  sales,  and 
realized  more,  by  tax,  tar  the  creditus,  than 
in  genaal  Is  the  ease  in  such  matters.  Being 
an  attorn^,  and  also  a  good  bnstneas  man,  he 
knew  what  to  do,  and  acted  with  promptness 
and  good  Judgment  In  all  mattos  from  the 
time  he  ms  anKdnted  until  he  turned  the  es* 
tate  orw  to  the  reoelTcr,  and  the  creditors  got 
the  benefit  at  bis  ser^ces;  and  the  court  baa 
very  pnq^ly  allowed  him  to  estebllsh  what 
that  compensation  should  be,  and,  after  a 
careful  omslderation  of  all  the  testimony  In 
this  case^  I  am  of  optolm  that  he  should  be 
allowed  91,104.25.  The  amount  he  collected, 
paid  out,  and  turned  orer,  CTclnsIre  of  the 
sale  of  Martin  house,  was  ^IZJBTO.  He  sold 
that  house  fOr  $2,500,  and  took  such  an^le 
security,  and  TlrtuaUy  made  It  a  cash  transac- 
tion; and  wbUe  the  amoimt  allowed  him  does 
not,  under  the  tesUmony,  compenMte  him 
fully  for  the  aerrices  rendoed  lilm  for  the 
bimefit  of  the  assigned  eatate,  yet  It  Is  nearly 
what  he  would  have  recelTed,  had  the  deed 
of  assignment  not  been  set  aside.  The  plahi- 
tiffs'  attorneys  herein  raidered  valnable  serr^ 
Ices  to  the  creditors  of  J.  T.  Poole,  by  success- 
fully setting  a^e  the  deed  of  assignment, 
and  preventing  the  mortgages  executed  by 
Dr.  Potde  to  his  children  and  grandchildren 
from  b^g  first  paid,  thereby  Increairtng  tbe 
amount  of  funds  to  be  distributed  amcng  all 
the  creditors.  Such  cases  are  always  unitfeas- 
ant  to  conduct,  and  In  view  of  this,  and  con< 
slderlng  all  the  testimony  In  this  case  offered 
by  them,  I  am  decidedly  of  the  opinion  that 
92.600  would  be  a  reasonalde  fee,  and  that 
amount  should  be  paid  them.  It  has  been 
urged  with  great  ability  and  force  that  when 
the  court  appointed  a  receiver,  and  took 
charge  of  the  aasete  of  the  assigned  estet^  It 
levied  fin  equitable  Hen  for  the  benefit  of  all 
the  creditors  of  X  T.  PocAe,  and  that  lien 
commenced  when  complaint  was  filed.   I  am 


free  to  confess  that  this  question  has  given 
me  a  great  deal  of  trouble.  Our  own  decl-  - 
slons  of  Gurlee  v.  Rembert,  87  S.  G.  214,  15 
S.  B.  954,  and  Toongw  v.  Massey  (S.  C.)  10 
S.  B.  12S,  aroly  to  liens  which  were  obtained 
and  were  outstanding  when  complalnte  were 
filed;  and  under  the  decisions  of  United 
Stetes  courts  In  Wiswall  v.  Sampson,  14  How. 
tS&t  and  In  GUnkscales  v.  Manufacturing  Ca,  9 
S.  O.  323,  and  Stackhouse  r.  TVlieeler,  17  S.  a 
91,  quoted  with  approval  by  our  own  court  in 
other  matters,  I  am  constrained  to  take  tbls 
vtew  of  tbe  case,  and  ludd  that  plalatifh  are 
entitled  to  be  paid  out  of  funds  brought  In 
by  their  diligence,  and  balance  prorated 
among  all  the  creditors  of  J.  T.  Poole,-^liat 
Is,  after  paying  outstanding  Uens  existing  at 
date  complaint  was  filed.  It  Is  therefore  or^ 
dered,  decreed,  and  adjudged:  That  H.W.  An- 
derson, B^.,  recover  herein,  pay  ovw  to  John 
T.  Poole  the  sum  of  91*000,  with  Interest  there- 
oat  at  7  per  ciait.  per  annum  from  June  4, 
1894,  out  of  the  proceeds  in  his  hands,  or  to 
come  Into  his  hands,  from  the  sale  of  the  J. 
F.  Martin  house  to  John  H.  Powers;  and  ont 
of  the  funds  in  his  hands  tamed  over  to  him 
by  N.  B.  XMal,  Bsq.,  from  sale  of  stock  at 
goods,  he  pay  to  John  T.  Poole  the  sum  of 
9281.*^.  These  amounte  are  for  his  lume* 
stead.  (2)  That  H.  W.  Anderson  ret^n  ont  of 
the  funds  now  in  his  hands  5  per  cent,  to 
pay  him  such  compensation  u  the  court  may 
hereafter  allow  him  fw  services  as  receiver. 
(8)  That  ont  <a  amounte  In  hla  hands,  or  to 
come  In  his  hands,  from  the  mortgage  due  by 
Powers  for  Mardn  houses  after  paying 
amount  due  Poole,  as  heretofore  provided  for, 
he  pay  to  W.  H.  Martin,  Bsq..  the  Judgmoito 
of  Btrawlurldge  &  Clothlw  and  Gana  Bros.  v. 
J.  T.  Pooler  (4)  That  oat  of  the  funds  In  his 
hands  from  sale  of  stock  of  goods  he  pay  the 
amounte  allowed  for  compensation  her^  to 
N.  B.  Dial,  Bsq.,  and  fees  at  plaintiff  attor^ 
neys.  It  Is  further  ordered,  decreed,  and  ad- 
Judged:  That  H.  W.  Anderson,  Bsq.,  re 
ceiver,  sell  all  the  unsold  lands  of  J.  T.  Poole 
on  sales  day  In  November  nez^  or  some  oon- 
venioit  sales  day  thereafter  (be  first  legally 
advertising  the  sam^,  for  one-half  cash,  re- 
mainder on  a  credit  of  12  months,  with  Inter- 
est ttom  day  of  sale,  to  be  secured  by  bond 
of  purchaser,  and  mor^:age  pranlses,  pur^ 
chaser  to  pay  for  papas,  with  leave  of  the 
pnrchasn'  to  pay  his  entire  bid  in  cash,  and 
out  of  the  proceecfai  derived  frran  such  sale 
he  retein  6  per  cent,  to  pay  himself  such  fees 
as  court  may  hereafter  allow,  and  balance  he 
pay  out  to  Judgment  creditors  accordli^  to 
priortl7  of  lien,  as  herdn  heretofcwe  provided 
for;  that  is  to  say,  plaintiff's  jndgmente  in 
tills  cause.  That  balance  of  funds  In  his 
bands,  If  uiy,  as  turned  oYer  by  N.  B.  Dial. 
Bsq.,  after  paying  amounte  herein  provided 
fOr,  and  balance  of  funds  lu  his  hands,  or  to 
come  Into  his  hands,  from  sale  of  real  estate^ 
he  prorate  among  all  the  creditors  of  J.  T. 
Poole  who  have  estebllshed  their  claims  here- 
in.  It  is  f  urthv  ordered  that  any  one  tntei^ 
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«8tcd  herein  hare  leave  to  apply,  at  the  foot 
of  this  decree,  for  socb  <H:ders  &a  may  be  dcc- 
eaaary  to  carry  the  same  into  effect  It  aeems 
from  the  order  passed  by  Judge  Townsend 
herein  that  the  costs  of  this  proceeding  have 
been  paid;  bnt.  If  they  have  not,  the  receiver 
Is  ordered  to  pay  the  same  after  paying  out 
amount  due  Poole  for  homestead,  and  pay 
the  other  claims  in  order  hei<!tofore  fixed.  To 
the  claims,  as  fixed  la  testimony,  are  to  be 
added  that  of  National  Bank  of  Laurens,  8. 
C,  on  July  20,  1894,  f  1,819.03,  also  note  of  J. 
T.  Poole,  due  Martin  B.  Poole,  dated  January 
21,  1894,  for  f 283.44  and  int^est 

"R.  a  Watts,  PresUUng  Jodge. 
"October  3, 1894." 

Ball,  Slmklns  ft  Ball,  JolmBon  ft  Ulchoy. 
Simpson  ft  Barksdale,  and  Fergnson  ft 
Featberstone,  for  appeUants.  W.  H.  Martin, 
F.  P.  HcOowui,  and  M.  B.  Dial,  for  certain 
creditors,  appellees. 

McIVEB,  C.  J.  The  action  In  the  case  of 
Mann  v.  Poole  was  commenced  on  the  21st 
of  June.  1892,  by  the  plaintiffs,  on  behalf  of 
themselves  and  of  all  others,  creditors  of 
the  defendant  J.  T.  Poole,  who  should  there- 
after come  In  and  seek  r^ef  under  said 
action,  and  contribute  to  the  expenses  there- 
of, for  the  purpose  of  having  a  deed  of  as- 
signment made  by  said  Poole  to  N.  B.  Dial, 
Bsg.,  together  with  certain  mortgages  pre- 
viously made  by  said  Poole  to  his  wife  and 
to  his  grandciiildren,  set  aalde  as  null  and 
void  under  the  assignment  law.  The  facts 
of  that  case  will  be  found  fully  stated  In  the 
c^  as  reported  In  40  S.  C.  1,  18  S.  E.  146, 
889,  and  therefore  need  not  be  repeated  here, 
except  that  said  deed  of  assignment  was  ex- 
ecuted on  the  ISth  of  May.  1892,  and  the 
mortgages  about  80  days  before  that  date. 
While  this  action  was  pending,  and  before 
it  came  to  a  hearing  on  the  merits,  to  wit, 
on  the  23d  of  July,  1892,  an  order  was  grant- 
ed by  his  honor.  Judge  Aldrlch,  enjoining 
and  restraining  the  said  assignee,  Dial, 
"from  paying  out  any  of  the  funds  realized, 
or  which  may  be  realized,  from  the  assigned 
estate  of  the  said  J.  T.  Poole,  to  any  claims 
against  said  estate,  except  the  necessary  ex- 
penses which  may  be  incurred  In  the  col- 
lection of  said  assets,  the  payment  of  taxes, 
etc.,  until  the  furthw  order  of  the  conrt^ 
.On  the  23d  November,  1892,  the  foregoing 
order  was  modified  by  an  order  of  bis  honor. 
Judge  Izlar,  consented  to  by  all  the  parties, 
so  as  to  authorize  Mr.  Dial,  as  assignee  as 
aforesaid,  "to  pay  from  the  proceeds  of  the 
real  estate  covered  by  the  mortgage  of  Sbat- 
tuck  &  Hoffman  (the  same  being  the  prop- 
erty of  the  assigned  estate  of  the  said  J.  T. 
Poole)  the  sum  of  twenty-seven  hundred  dol- 
lars to  the  said  Shattuck  &  Hoffman,  In  sat- 
isfaction of  the  mortgage  held  by  them  on 
said  land."  The  case  came  on  for  hearing 
on  its  merits  before  his  honor.  Jadge  Norton, 
who  on  the  Sd  of  May,  1893,  filed  a  decree, 
V.218.B.DC.9— 35 


the  nature  and  scope  of  which  may  be  seen 
by  reference  to  the  case  of  Mann  v.  Poole, 
reported  In  40  S.  C.  1,  18  S.  E.  145,  889. 
Suffice  It  to  say  here  that,  among  other 
things,  the  deed  of  assignment  was  set 
aside,  and  Mr,  Dial,  named  therein  as  as- 
signee, was  ordered  to  turn  over  to  the  re- 
ceiver then  appointed  all  the  property  em- 
braced in  said  so-called  deed  of  assignment, 
and,  if  any  of  It  hod  been  sold,  to  pay  over 
the  proceeds  of  such  sale  to  the  receiver; 
reserving  the  question  whether  Mr.  Dial 
should  be  entitled  to  any  compensation,  and, 
if  so,  how  much,  for  his  services  while  act- 
ing as  assignee,  until  the  further  order  of 
the  court  It  seems  that  though  the  receiv- 
er was  appointed  by  this  decree  filed,  as 
above  stated,  on  the  3d  of  May,  1893,  he  did 
not  qualify  until  the  4th  of  January,  1894, 
and  the  assets  were  turned  over  to  him  on 
the  15th  day  of  that  month.  This  delay  was 
probably  owing  to  the  fact  that  an  appeal 
was  taken  from  the  decree  of  Jndge  Norton, 
which  was  not  finally  disposed  of  until  the 
6tb  of  December,  1893.  After  the  appeal 
was  finally  disposed  of,  an  order  was  grant- 
ed by  his  honor,  Judge  Townsend,  consent- 
ed to  In  writing  by  all  partly  (the  date  of 
which  is  not  appended  to  said  order,  but 
It  is  stated  In  the  case  that  it  was  passed 
on  the  12th  of  February,  1894),  directing 
"that  the  defendant  N.  B.  Dial,  heretofore 
acting  in  the  supposed  capacity  of  assignee 
of  the  defendant  J.  T.  Poole,  under  a  pur- 
ported deed  of  assignment  executed  hy  the 
said  Poole  to  the  said  N.  B.  Dial  on  May 
18,  1892,  do.  and  he  Is  hereby  dh-ected  to, 
turn  over  to  H.  W.  Anderson,  as  receiver  ap- 
pointed in  the  above-stated  action,  all  the 
funds  rec^ved  by  the  said  N.  B.  Dial  from 
the  sale  and  collections  made  by  him  under 
said  supposed  deed,  excepting  such  pay- 
ments and  disbursements  as  were  made  by 
the  said  N.  B.  Dial  while  acting  in  his  sup- 
posed capacity  as  said  assignee.  Including 

I  the  fee  of  five  hundred  dollars  allowed  and 
paid  to  F.  P.  McGowan  and  the  sum  of 
eighteen  hundred  dollars  paid  to  Stiattuck  & 
Hoffman."  The  order  further  directed  that 
the  receiver  "^o.  out  of  the  funds  arising 

!  from  the  sale  of  the  stock  of  goods."  pay 
certain  sums  of  money,  among  which  are 
"the  fees  of  the  plaintiffs'  attorneys  for 
services  rendered  In  behalf  of  creditors  (the 
said  fees  to  be  hereafter  determined),  and 
to  N.  B.  Dial,  Esq.,  such  compensation,  if 
any,  as  may  be  allowed  him,  to  be  hereafter 
determined."  It  further  appears  tbat  cer 
tain  of  the  creditors  of  J.  T.  Poole  recovered 
judgments  against  him  before  the  2l8t  of 
June,  1892,  when  the  action  of  Mann  v. 
Poole  was  commenced.  Certain  others  of 
the  creditors  of  said  Poole,  among  whom  are 
the  parties  named  as  appellants  in  the  title 
of  this  case,  recovered  their  Judgments  after 
the  commencement  of  said  action,  but  be- 
fore the  decree  of  Judge  Norton  appointing 
a  receiver,  while  the  plaintiffs,  Mann  ft  Go., 
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recoTered  tbdr  Jndipneni  tbe  same  decree 
by  wbicb  the  recetrer  wu  appointed.  Un- 
der the  decree  of  Judge  Norton,  all  of  the 
creditors  of  J.  T.  Foole  were  required  to 
prove  their  demands  before  the  clerk  of  the 
court  by  a  day  certain,  or  be  "barred  of  all 
benefit  to  be  derived  from  the  further  decree 
of  the  court  to  be  rendered  herein  in  refer- 
ence to  the  assigned  estate  of  said  debtor." 
Under  this  order  the  several  judgment  cred- 
itors, as  well  -  as  sundry  rimple  contract 
creditors,  came  in  and  established  their 
claims,  and  one  of  the  main  questions  In  the 
appeal  Is  as  to  the  order  in  which  snch 
claims  should  be  paid.  The  clerk  made  hia 
report  on  the  claims  presented,  together  with 
the  testimony,  and  upon  each  report  the  case 
was  heard  by  his  honor.  Judge  Watts,  who 
rendered  his  decree,  a  copy  of  which  ^ould 
be  Incorporated  in  the  report  of  this  case, 
and  from  this  decree  several  of  the  parties 
have  appealed  upon  the  several  grounds  set 
out  in  the  record,  which  need  not  be  stated 
here,  as  several  of  them  are  but  repetitions 
of  others;  and  we  therefore  propose  to  con- 
sider the  several  questions  which  we  under- 
stand to  be  presented  by  these  grounds, 
rather  than  to  take  up  the  grounds  seriatim. 
These  questions  are:  (1)  What  compensa- 
tion. If  any,  should  be  allowed  N.  B.  Dial, 
Elsq..  for  his  services  while  acting  as  as- 
signee under  the  deed  of  assignment  which 
has  been  set  aside?  (2)  What  fees.  If  any. 
shall  be  allowed  plaintiffs'  attorneys,  and 
out  of  yrbat  fund  paid?  (8)  In  what  order 
are  the  creditors  who  have  established  their 
demands  against  Poole  entitled  to  be  paid? 

As  to  the  first  question,  there  can  be  no 
doubt  that  the  deed  of  assignment,  as  be- 
tween the  immediate  parties  to  it,  was  good 
and  valid,  and  under  the  proTlsions  of  that 
deed,  and  the  law  relating  thereto,  the  as- 
signee assumed  certain  dutleH,  which  he  was 
bound  to  perform  promptly;  and,  what  is 
more  to  the  point,  there  is  as  little  doubt 
that  Mr.  Dial  was  recognized  and  treated 
as  assignee  by  the  court  in  this  very  case, 
up  to  tbe  time  the  receiver  was  appointed, 
and  henee  we  do  not  think  It  admits  of 
question  that  he  Is  entltl^  to  compensa- 
iSxm  as  assignee.  The  taxA  that  the  deed 
of  assignment  was  afterwards  set  aside  for 
fraud,  in  which  it  Is  not  even  Intimated  that 
Mr.  Dial  participated,  and  for  which  he  was 
in  no  wise  responiUble,  cannot  affect  the 
question.  As  we  have  said,  the  deed,  as  be- 
tween himself  and  the  assignor,  was  good, 
and  under  It  he  assumed  the  performance 
of  certain  duties,  which  the  evidence  shows 
he  did  perform,  not  only  promptly,  but  In- 
teUlgently,  and  in  such  a  manner  as  Inured 
to  the  benefit  of  the  creditors;  and  the  only 
effect  of  the  decree  setting  aside  the  ass^- 
ment,  so  far  as  he  was  concerned,  was  to 
sever  his  connection  with  the  assigned  es- 
tate from  that  time  forward.  The  next  in- 
quiry Is,  what  is  the  amount  of  compensa- 
tion to  which  Mr.  Dial  U  entitied?  Regard- 


ing him  as  at  least  a  de  facto  assignee,  thai 
question  la  answered  by  tbe  express  terms 
of  the  statute  (section  2145,  Rev.  St);  and 
we  are  unable  to  see  by  what  authority  a 
court  can  go  beyond  this  exprem  statutory 
provision  In  the  assignment  law  which  pro- 
vides for  ai^  extra  compensation  to  an  as- 
signee for  any  extraordinary  trouble  in  tbe 
managemoit  of  the  assigned  estate,  as  there 
is  in  case  of  executors  and  admlnlstratorB 
nnder  section  2070,  Rev.  St  It  seems  to 
us,  therefore,  that  there  was  error  In  allow- 
ing the  assignee  anything  more  than  the 
amount  fixed  statute,  to  wit,  5  per  cent 
on  all  money  actually  collected  by  bim,  and 
2^  per  cent  on  all  money  paid  out  by  him; 
not  Including,  however,  the  amount  turned 
over  to  the  receiver  under  the  order  of  tbe 
court,  for  to  Include  that  would  be  to  sub- 
ject that  fund  to  double  commissions.  See 
Floyd  V.  Priester,  8  Rich.  Eq.  248,  which, 
though  not  actually  In  point  la  somewhat 
analogous. 

As  to  the  second  question,— whether  any 
fees  shall  be  allowed  the  plaintlfFs*  attw- 
neys,— It  seems  to  us  that  that  branch  of  Ibe 
question  Is  concluded  by  the  order  of  Judge 
Townsend,  which  was  not  Mily  not  excepted 
to  nor  appealed  from,  bat  also  actually  con- 
sented to  In  writing,  and  has  ther^ore  be- 
come the  law  of  this  case.  This  differs  from 
the  case  of  Tilllnghast  v.  Lumber  Ga,  38  8. 
C.  484, 18  S.  El.  129,  cited  by  one  of  the  coun- 
sel; tor  there  the  question  was  whether  a 
client  would  be  bound  by  a  private  agree- 
ment, made  outside  at  tiie  court  whoeby  his 
attorney  undertook  to  obligate  his  client  to 
pay  the  fees  of  an  attorn^  for  the  otho* 
parties,  whUe  here  the  question  is  as  to  tbe 
effect  of  an  order  of  the  court  made  upon  the 
written  consent  of  the  attorn^  r^iresentlng 
the  several  parties  before  tbe  court  Tbe 
other  branch  of  this  question— the  amount  of 
the  fees  to  be  allowed  the  platntiflb'  attor- 
neys—is more  embarrasshig.  We  most  caa- 
fess  that  the  amount  as  fixed  by  lAe  circuit 
decree,  does  seem  to  be  quite  large,— perhaps 
too  large.  But  this  Is  a  questicm  of  fkct 
and,  under  tbe  well-settied  rule,  we  do  not 
see  how  we  can  disturb  the  finding  of  the 
circuit  court  for  there  certainly  was  some 
testimony,  and  we  are  boond  to  say  that  the 
weight  of  the  testimony  seems  to  be,  in  favor 
of  the  view  talmn  by  the  circuit  Judge.  As 
to  tbe  fund  oat  of  which  snch  fees  are  to  be 
paid,  no  real  controversy  seems  to  be  madt 
At  all  events,  we  concur  with  the  circuit 
Judge  as  to  this  point 

The  third  question  Is  as  to  the  order  in 
which  the  judgment  creditors  are  entitled  to 
be  paid  out  of  the  assete  of  the  assigned  es- 
tate in  the  hands  of  the  receiver.  These 
Judgment  creditors  may  be  divided  Into  three 
-classes:  (1)  Those  who  obtiUned  their  Judg- 
ments priOT  to  the  commencement  of  tbe  ae> 
tion  of  Mann  v.  Poole;  <2)  those  who  ob- 
titined  their  Jud^ents  after  tbe  cmnmoice- 
ment  of  that  action,  but  before  the  decree 
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appointing  a  reedrer  to  take  charge  at  the 
aaselB  of  the  estate  of  Foaie  and  admhilster 
the  same  rmier  the  order  and  db^ction  of 
the  court;  (3)  the  plalntlfb*  judgmoit  ob- 
tained .at  the  same  time  as  the  decree  ap- 
pointing the  recover  was  made,  and  in  tha 
same  ease. 

As  to  the  flnt  ^aaa,  we  nnderstand  It  to  be 
conceded  that  these  oreditors  are  entlUed  to 
be  first  paid  out  of  such  assets  as  their  judg- 
ments bad  a  lloi  upon,— that  Is,  the  real  es- 
tate; but,  whether  conceded  or  not,  tbese 
Judgments  unquestionably  are  entitled  to 
such  prefraence,  for  It  is  well  settled  that 
wh^  a  deed  Is  set  aside  It  Im  as  to  creditors, 
as  If  It  nerer  had  existed,— Oracey  v.  Davis,  8 
Strob.  Eq.  06;  Olaflin  t.  Iseman,  23  S.  O. 
416;  and  Younger  t.  Maasey  (S.  C.)  10  S.  B. 
126;— for  when  these  Judgments  were  ob< 
talned  they  at  once  became  a  legal  iLen  upon 
all  of  tb9  real  property  of  tiie  judgment  debt 
or,  except  the  homestead,  situate  In  the  coun- 
ty where  the  judgments  were  entered,  or 
In  a  county  where  transcripts  thereof  were 
filed,  from  the  time  of  such  filing,  notwith- 
standing the  fact  that  the  judgment  debtor 
had  made  what  proved  to  be  an  abortive 
attempt  to  convey  away  his  real  estate  pre- 
vious to  the  recoveiy  of  such  judgments. 

The  next  Inquiry  Is  as  to  the  status  of  the 
Judgmraits  In  the  second  class.  It  will  be 
observed  that  the  action  of  Mann  v.  Poole, 
while  purporting  to  be  a  creditors'  bill,  lacks 
one  of  the  features  of  such  a  bill,  for  while 
the  plaintiffs  flay  in  the  complaint  that  the 
actitm  Is  brought  "on  behalf  of  thonselves 
and  of  all  others,  the  creditors  of  the  defend- 
ant J.  T.  Poole,  who  shall  in  due  time  come 
in  and  seek  relief  by,  and  contribute  to  the 
exirense  of,  this  action,"  yet  no  injunction 
was  ever  asked  fbr  ox  obtained,  restraining 
the  other  creditors  from  suing,  or  prosecuting 
thdr  actions  already  commenced;  and  they 
further  say  tiiat  It  Is  desirable  to  have  a  re- 
cover appointed  to  take  charge  of  the  as- 
sets, and  to  make,  under  the  orders  of  the 
court,  an  equitable  distribution  of  the  pro- 
ceeds of  such  sssets,  not  among  an  creators, 
but  among  those  "who  shall  In  due  time 
come  in  and  seek  nUef  this  action,  and 
contribute  to  the  expense  thereof."  And.  so 
tar  as  appean  by  the  recwd  before  us,  none 
of  the  other  creditors  ever  did  so  come  in, 
and  were  only  brought  In  by  the  order  of 
Judge  Norton,  requiring  them  to  prove  th^ 
demands  before  the  clerk,  which  coder  or  do* 
cree  was  not  made  until  after  the  creditors 
belonging  to  this  class  had  cAitalned  their 
judgments.  It  Is  obvious,  therefore,  that 
tiiese  creditors  were  trffered  the  option  either 
to  come  In  on  the  terms  proposed,  or  to  stay 
out,  and  pursue  their  legid  rights  in  the  or- 
dinary way,  from  which  there  was  notiilng 
to  fOTbld  them;  and,  having  adopted  the  lat- 
ter alternative,  it  Is  difficult  to  conceive  of 
any  good  reason  why  th^  should  be  de- 
prived of  any  advantage  which  they  may 
have  legally  obtained.  In  the  case  of  Oracey 


V.  Darls,  supra,  which  was  stated'  to  be  a 
creditor's  bill,  although  the  pleadings  are  not 
set  out  In  the  report  of  the  case,  and  recog- 
nized as  such  by  the  provision  for  the  pay- 
ment of  the  feea  of  the  solicitor  "who  brought 
tiie  general  bill  on  behalf  of  the  creditors," 
the  rule  was  laid  down  by  Dunfcln,  Oh.,  In 
dfUverlng  the  opinion  ot  the  conr^  In  the 
following  language:  "The  effect  of  setting 
aside  the  deeds  is  to  leave  tb»  creditors  to 
enforce  their  claims  and  obtain  satlsfitction 
according  to  their  legal  priorities,  or,  if  the 
court  takes  charge  of  the  fund,  to  direct 
them  to  be  paid  according  to  their  legal 
rank."  The  same  principle  was  recognised 
In  Chifiln  V.  Iseman,  supra,  and  Guiiee  v. 
Bembert.  87  8.  C.  214,  16  S.  O.  954,  though 
tiie  two  cases  last  dted  are  not  dted  as  ex- 
actly in  point  In  the  present  case  The  case 
of  WlswaU  T.  Sami»oD,  14  How.  SZ,  which 
seems  to  be  relied  upon  by  the  circuit  judge, 
is  not  in  point,  for  the  only  point  decided  in 
that  case,  so  far  as  the  question  we  are  con- 
sidering is  concerned,  was  that  a  judgment 
creditor  having  a  lien  upon  the  land  of  an 
Insolvent  debtor,  whldi  Is  In  the  possession 
of  a  receiver  appointed  by  the  court  of  chan- 
cery, under  a  bill  a  creditor  against  the 
debtor  and  a  third  person  to  set  aside  a  con- 
veyance to  the  latter  for  fraud,  cannot  levy 
his  execution  upon  such  lands  if  he  have  no- 
tice of  the  fiict  that  the  property  Is  In  the 
custody  of  the  law,  but  his  remedy  is  to  ap- 
ply to  the  court  of  chancery,  which  will  take 
care  to  protect  his  interest  in  malting  a  sale, 
or  in  distributing  the  proceeds.  This  Is  ex- 
actly hi  accordance  with  the  principle  laid 
down  In  Gracey  v.  Davis,  supra,  to  wit,  that, 
if  the  court  takes  charge  ot  the  fund,  it  will 
direct  that  It  be  paid  out  to  the  creditors  ac- 
cording to  thdr  legal  priorities.  So  that  if 
the  judgment  creditors  standing  in  the  sec- 
Mid  class  had  undertaken  to  levy  their  ex- 
ecutions upon  the  land  of  Poole  after  the 
court  had  token  charge  of  his  assets  and 
placed  them  In  the  hands  of  a  receiver,  then 
the  case  of  Wlswall  v.  Sampson  would  have 
beoi  precisely  In  point.  But  tbese  creditors 
have  not  undortaken  to  do  anything  of  the 
kind.  On  the  contrary,  they  are  pursuing 
the  same  course  Indicated  as  the  proper 
course  In  the  case  of  Wiswall  v.  Sampson; 
that  Is,  asking  the  court  to  respect  and  pro- 
vide for  their  legal  ivlorities.  It  Is  true  that 
Mr.  Justice  NeisMi,  in  delivering  the  QpInloD 
of  the  court  in  Wiswall  v.  Sampson,  does  say 
"that  where  the  subject-matter  of  tiie  suit  In 
equity  is  real  estate,  and  which  Is  token  into 
the  possesskm  of  the  court,  pentUng  the  liti- 
gation, by  the  appointiuoit  of  a  receiver  or 
by  sequestration,  the  title  Is  bound  from  the 
filing  of  the  bin;  and  any  purchaser  pen- 
dente lite,  even  if  for  a  valuable  considera- 
tion, comes  in  at  his  perO."  But.  In  the  first 
place,  this  remark  la  manifestly  a  mere  die* 
tun.  as  no  such  questlmi  was  presented  in 
that  casa  And,  In  the  second  place,  the  dis- 
tinguished Justice  immediately  preceding  the 
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remaifes  Just  quoted,  makes  a  qnotatlon  from 
Chancellor  Kent,  who.  In  deUrering  the  opin- 
ion of  tbe  court.  BM  chief  Justice,  in  Godwlae 
r.  Oelston,  10  Johna  S22,  uses  this  laoffuage: 
"That  If  a  fund  for  the  payment  of  debts 
tw  created  under  an  order  or  decree  In  cban- 
oery,  and  tne  credlton  come  In  to  arall  them- 
selves of  It,  the  rule  of  equity  then  1b  that 
they  shall  be  paid  In  pari  passu,  or  up<m  a 
footing  of  eaoslltr.  But,  when  the  law  gives 
a  priority,  equl^  will  not  testroy  it;  and 
especially  where  legal  assets  are  created  by 
statute,  aa  In  case  of  a  Judgment  Uen,  tbey 
ranaln  so,  though  the  creditors  be  obliged  to 
go  Into  equl^  for  aaristanee.  The  legal  pri- 
ority win  be  protected  and  preserved  in  chan- 
cery." It  win  be  observed  that  the  dictum 
of  Ur.  Justice  Ndsim,  above  quoted,  applies 
only  to  a  case  where  property  which  la  tbe 
Bubject-mattn  of  a  suit  Is  purchased  pen- 
dente lite,  and  nothing  Is  said  as  to  the  ef- 
tect  at  liens  legally  obtained  upon  such  prop- 
erty after  the  commencement  of  the  suit,  but 
before  the  court  has  taken  possession  of  tbe 
aame,  and  placed  It  In  the  hands  of  a  receiv- 
er, and  the  remarks  quoted  from  Cbancellor 
Kent  seem  to  Indicate  that  such  lirais  would 
be  respected.  The  case  of  Meinhard  v.  Young- 
blood  (S.  G.)  19  S.  B.  675.  has  also  been  cited 
1^  coinud.  In  the  argument  here,  In  support 
of  the  view  taken  the  drcolt  judge.  But 
an  examination  of  that  case  will  show  that  it 
differs  widely  firom  the  preamt  case.  In 
that  case  certain  of  the  creditm  of  Young- 
blood  commenced  action  on  their  dalma.  and 
at  the  same  time  sued  out  warrante  of  at- 
taclmient,  which  were  levied  upon  tbe  prop- 
erty of  Youngblood.  Thereupon  the  plaln- 
tllAf;  Melnlmrd  Bras,  ft  Go.,  commenced  this 
action  agetaiBt  Youngblood  and  the  atttch- 
Ing  creditors  to  set  aside  the  attachments 
wpoa  the  ground  ot  fraud,  and  soon  thereaft- 
er obtained  an  order  from  his  honor,  Judge 
Wallace.  enjoiiUng  and  restraining  the  at- 
taching ereditwa  frmn  prosecuting  their  suits 
and  attachment  proceedings.  The  defend- 
ants subsequently  moved,  before  Judge  Wal- 
lace^ to  vacate  his  ordar  of  injuncttrai,  which 
motion  waa  refused.  Subsequently  the  case 
came  before  his  honor,  Judge  Wlthospoon, 
tat  a  hearing  upon  the  meilta,  when  the  de- 
fendanta  Interposed  an  oral  demurrer  upon 
the  ground  that  tbe  complaint  did  not  state 
taetE  sufBdent  to  constitute  a  cause  of  ac- 
tion. Tbe  denuirer  waa  sustained,  and  the 
ctnnidaint  dismissed,  and  from  the  order  to 
that  Effect  the  plaintiffs  appealed;  and  tbe 
order  of  Judge  Wltherspoon  sustelning  the 
demuncw  and  dlsmlsalng  the  complaint  was 
rsvetsed,  and  tbe  case  sent  back  for  a  bear- 
ing upon  the  merits,  which  resulted  in  a 
Judgment  In  tevor  of  tbe  cdaintlffik  While 
this  am>eal  was  pending,  but  before  It  was 
detormined,  the  attaching  creditors  proceed- 
ed with  their  actions,  and  recovered  Judg- 
ments therein;  and  when,  by  final  decree,  the 
creditors  wue  called  to  establish  their  de- 
mands, the  aitachlng  creditors  set  up  thdr 


diUms  Bs  Judgments,  and  tbe  question  waa 
whether  they  were  ortitied  to  priority  as 
such,  ^e  court  held  tbat  they  were  not  en- 
titled to  any  such  priority,  practically  for  tbe 
reason  that  tbe  Injunction  originally  granted 
by  Judge  Wallace  had  never  been  legally 
dissolved,  for,  though  Judge  Wltherapoon  did 
grant  an  wder  swtetnlng  the  demurrer  and 
dismissing  tbe  complaint,  the  practical  ef- 
fect of  which  would  have  been  to  dissolve 
the  injunction.  If  such  order  had  been  sus- 
tained, yet  as  it  was  found  on  appeal  to  be 
erroneous,  and  was  set  aside,  it  was  the  aame 
as  If  no  such  order  bad  ever  been  passed;  and 
hence  these  Judgments  recovered  in  viola- 
tion of  the  order  of  injunction  were  Illegally 
obtained,  and  conld  not  be  allowed  any  force 
or  effect  as  Judgments.  But  in  the  present 
case  there  never  was  any  order  of  Injunction 
restraining  the  creditors  standing  In  the  sec- 
ond class  from  commencing  or  prosecuting' 
their  actions,  and  nothing  whatever  to  pre- 
vent these  creditors  from  pursuing  their  legal 
rights  In  tbe  usual  way.  and  hence  nothing 
to  prevent  them  from  obtaining  the  Judg- 
ments which  they  now  set  up.  Tbe  differ- 
ence between  the  two  cases  is  therefore  very 
obvious  and  fundamental. 

It  Is  insisted,  however,  that  by  the  order 
of  Judge  Aldrlcb,  set  out  above,  which  was 
passed  before  the  creditors  standing  In  the 
second  class  obtahied  their  Judgments,  the 
court.  In  effect,  though  not  In  form,  took 
charge  of  the  assets  tt^ouglng  to  the  as- 
signed estate  of  Poole,  and  that  no  judgment 
obtained  after  that  time  conld  have  any  legal 
Hen  upon  such  assets.  We  do  not  see  how 
tbe  order  of  Judge  Aldrich  can  be  prop^ly 
so  construed.  It  certainly  does  not  purport 
to  take  charge  of  tbe  assets,  and  there  la 
nothing  In  the  language  used  which  tmpllea 
any  such  Intention.  On  the  contrary,  the  ex- 
press object  of  the  order  waa  Mmply  to  re- 
strain N.  B.  Dial  from  paying  out  any  of  tbe 
funds  which  had  or  might  come  Into  bis 
hands  under  the  alleged  deed  of  assignment, 
except  as  therein  excepted,  pending  the  at- 
tack upon  the  validity  of  such  deed.  Its 
manifest  and  sole  object  was  simply  to  pre- 
serve matters  In  statu  quo  while  the  court 
was  InvesttgatlDg  the  validity  o^  the  deed  of 
asslgmnenL  And  the  Idea  tbat  the  order  of 
Judge  Aldrich  should  be  regarded  as  a  rec- 
ognition of  the  validity  of  the  assignment, 
and  hence  tbat  these  judgments,  having  been 
obtelned  after  the  date  of  such  deed,  could 
have  no  lien  npim  the  land  therein  conveyed, 
seems  to  us,  if  anything,  still  more  far- 
fetched. Such  a  motion  Is  utterly  inccmidst- 
ent  with  the  declfved  purpose  of  the  order, 
for.  If  Judge  Aldrich  considered  tbe  deed  val- 
id, what  posdble  reason  can  be  suggested 
why  he  should  restmin  the  assignee  from 
performing  the  duties  Imposed  upon  blm  bT 
tbe  deed?  Besides,  we  would  be  very  slow 
to  believe  that  any  Judge  woifld  undertake 
,  to  pass  upon  the  validity  of  a  deed  assailed 
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by  the  pleadings  wfthont  taearins  the  case 
upon  its  merits. 

We  are  tberefore  of  opinion  that  the  Judg- 
ment credltotB  standing  In  the  second  class 
above  stated  are  entitled  to  priority  In  the 
distribution  of  the  proceeds  of  the  sales  of 
such  property  as  their  Judgments  were  a  lien 
upon,  after  the  liens  of  the  Judgment  credit- 
ors standing  In  the  first  class  are  satisfied,  in 
the  order  of  the  dates  of  the  respective  Judg- 
ments held  by  the  creditors  Btanding  In  the 
second  class,  and  we  think  that  the  circuit 
Judge  erred  In  holding  otherwise. 

It  only  i%malns  to  consider  the  third  ques- 
tion,—whether  the  plaintiffs  acquired  any 
priority  by  Instituting  this  action.  It  la  dif- 
ficult to  concave  of  any  Just  ground  upon 
which  they  can  claim  any  priority.  Their 
costs  and  counsel  fees  have  been  provided 
for,  and  why  should  they  be  any  better  pro- 
vided t&t  than  any  other  creditors?  But 
this  questlw  has  beoi  so  conclni^vely  deter- 
mined by  at  least  two  authoritative  eases 
that  we  need  not  pursue  the  subject  further. 
In  Day  v.  Washburn,  24  Etow.  8S2,  It  was 
held  that,  where  a  simple  contract  creditor 
(and  such  Is  the  rank  of  the  plaintiffs  In  this 
case)  files  a  bill  against  bis  debtw  and  his 
asdgnee  to  set  aride  tbe  assignment  for 
fraud,  the  party  filing  tbe  bUl  acquires  no 
piiorltT  orvr  otbet  creditors  who  afterwards 
come  In.  In  the  absoice  of  a  lien  by  Judg- 
ment or  otherwise,  the  rule  In  equity,  In  such 
a  case,  is  equl^.  same  doctrine  Is  em- 
phatically reci^cnlzed  by  this  court  in  the 
case  of  Tounger  t.  Uaawy  (S.  O.)  19  8.  £1. 
125.  Tbe  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  modified  In 
accordance  with  the  views  berein  ocpreased, 
and  that  In  all  other  respects  the  said  Judg- 
ment be  affirmed.  Let  tbe  case  be  remand- 
ed to  tbe  drcnlt  court  fox  tbe  purpose  of  cai^ 
tying  out  the  views  ber^  announced. 


(U6  N.  a  766) 

PEARSON  V.  CRAWFORD  et  al. 
(Snpreroe  Court  of  North  Carolina.    April  23, 
1895.) 

TuAL— Arouxknts  or  Codxsbl— Tbbspabs— Fim>- 

1N0S. 

1.  The  ^scretlon  of  the  court  in  permitting 
commentB  on  witneBses  and  parties  will  not  be 
leviewed  on  appeal  mUeas  the  remarica  were 
grossly  improper,  and  calculated  to  prejudice 
tbe  jury. 

2.  In  treapasa,  where  plaintiff  claimed  title 
under  a  deed,  and  defendants  denied  that  the 
grantors  thereof  were  the  true  owners,  the  jury, 
under  an  instmction  that  plaintiff  must  first 
establish  title  to  the  land  described  in  the  com- 
plaint) and  then,  before  a  recovery  could  be  had. 
prove  its  location,  found  that  plaintiff's  title 
was  vBUd;  that  the  location  of  the  land  had 
not  been  proved;  that  defendants  had  not  tres- 

Sssed  thereon;  that  plaintiff  had  suffered  no 
mage.  Betd  that,  nnder  the  charge,  these 
findings,  and  the  Judgment  thereon,  were  not  in- 
consistent or  oontrad  lctory. 

Appeal  from  superior  court,  Buttaerford 
county;  Armfleld,  Judge. 


Action  of  tresiaas  by  S.  T.  Pearson  against 
X  R.  Crawford  and  others.  From  a  Judg- 
ment for  defendants,  plalntUE  appeals.  Af- 
firmed. 

J.  B.  Batchelor,  for  appelant   Justice  & 

Justice,  for  appellees. 

MONTGOMERY,  J.  The  plalnUff  moved 
for  a  new  trial  on  the  ground  that  tbe  ver^ 
diet  was  contrary  to  the  weight  of  the  evi- 
dence. The  motion  was  overruled,  and  the 
plaintiff  excepted.  There  Is  nothing  In  the 
exception.  Tbe  matter  was  one  which  ought 
to  have  been  addressed  to  the  discretion  of 
his  honor  purely. 

The  plalntlCTs  objection  to  tbe  argument 
of  defendants'  counsel,  for  the  alleged  rea- 
son that  he  abused  his  privilege  as  an  at- 
torney In  speaking  of  tbe  plaintiff  as  a  specu- 
lator, buying  the  large  boundary  of  Land  at 
6%  cents  per  acre.  Is  without  merlL  There 
was  proof  tending  to  show  that  the  plaintiff 
had  bought  the  land  claimed  in  his  com- 
plaint (about  70,000  acres,  wild  and  un tilla- 
ble mostly)  at  that  price.  O^tainly,  such 
an  argument  being  Intended  to  show  that 
the  purchase  of  tbe  land  at  such  a  price,  un- 
der all  tbe  circumstances,  was  for  the  pur^ 
pose  of  future  sale  and  profit,  was  not  a 
gross  abuse  of  his  privilege.  In  Goodman 
V.  Sapp,  102  N.  G.  483,  9  S.  B.  483.  tbe  court 
said  that  a  number  of  cases  dted  '^d  nu- 
merous other  authorities  settle  tbe  general 
principle  that  the  extent  to  which  counsel 
may  comment  upon  witnesses  and  parties 
must  be  left  ordinarily  to  the  sound  discre- 
tion of  the  Judge  who  tries  the  cause,  and  this 
court  will  not  review  bis  discretion  unless 
it  is  apparent  that  the  Impropriety  of  counsel 
was  gross,  and  calculated  to  prejudice  tbe 
Jury." 

There  were  no  exceptions  taken  to  any  part 
of  his  honor's  charge  to  the  Jury,  and  no 
prayers  for  q;»eclal  Instrucilons  asked  by 
^ther  the  plaintiff  or  the  defendants.'  The 
Issues  submitted  to  the  Jury  were  not  ob- 
jected to  by  dtber  side,  nor  were  any  new 
ones  suggested  In  the  course  of  the  triaL 

We  will  now  examine  the  real  questions 
brought  to  this  court  tor  settlement  They 
concern  the  form  and  the  substance  of  tbe 
Issues,  and  tbe  nature  of  the  Judgment  ren- 
dered thereon.  Issues  and  responses  of  tiie 
Jury:  "(1)  Is  plaintiff  tbe  owner  of  the  land 
described  in  the  complaint?  Tea  (}^/\a)- 
(2)  Where  Is  tbe  beginning  comer  of  the 
Tate  tract?  We  don't  know.  (3)  Where  Is 
the  southwest  comer  of  tbe  Tate  grant?  We 
don't  know.  (4)  Where  Is  the  northeast  cor- 
ner of  tbe  T^te  grant?  We  don't  know. 
(9)  Did  defendants  trespass  on  the  land  of 
philntlff?  Na  (6)  What  damage  has  plain- 
tiff sustained?  None."  Upon  the  verdict  the 
following  Judgment  was  rendered:  "It  is 
considered  by  tbe  court  that  plaintiff  Is  tbe 
ovnier  of  the  land  described  In  the  com- 
plaint, but  that  defendants  have  not  tree- 
passed  on  the  land  of  plaintiff,  and  phOntlff 
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has  Dot  located  hia  tract  of  land  described 
in  tbe  compUtnt  It  Is  tberefore  adjudged 
that  tbe  inJuDction  granted  In  this  cause  be 
dismissed,  and  that  defendants  go  without 
day,  and  recover  of  plaintiff  the  costa  of 
thia  action."  The  plaintiff  excepted  as  fol- 
lows: "Plaintiff  excepts  to  the  foregoing 
Judgment  in  open  court,  and  the  rendition 
thereof,  on  the  ground  that  It  was  Inconsis- 
tent and  contradictory,  as  were  the  issues 
upoD  which  it  was  based,  the  said  issues 
having  been  framed  in  such  a  way  as  not  to 
entitle  the  defendants  to  any  Judgment 
thereon;  and  plaintiff  further  Insisted  that 
the  finding  of  tbe  first  issue.  'Yes,*  must  rm- 
brace  tbe  location  of  plalntifTs  land  as  de- 
scribed In  the  complaint,  and  plaintiff  was 
not  entitled  to  have  It  declared  In  said  Judg- 
ment that  plaintiff  bad  not  located  his  land." 
The  exceptions  were  overruled,  and  the 
plaintiff  appealed. 

Tbe  issues  In  this  case  are  not  such  as  Rre 
usually  submitted  In  actions  of  this  nature, 
but.  In  the  light  of  the  charge  of  his  honor, 
they  are  clear  to  a  certainty,  and  In  no  sense 
inconsistent  with  each  other  or  contradic- 
tory. They  seem,  in  connection  with  the 
charge,  to  have  been  perfectly  fair  to  the 
plaintiff,  and  more  favorable  to  him  than  be 
mlgbt  have  bad  a  right  to  demand.  The 
plaintiff  claimed  the  land  described  in  his 
complaint,  and  on  which  tbe  alleged  trespass 
was  said  to  have  been  committed,  through 
mesne  conveyances  back  to  a  grant  frc«n  the 
stats  to  wnilam  and  Rob«t  Tate,  dated 
17^  Tbe  direct  and  immediate  conveyance 
under  which  the  plaintiff  claimed  was  one 
from  the  heirs  at  law  of  Maria  Nlxcm.  The 
defendants  contended  that  tbe  real  heirs  of 
Maria  Nixon  did  not  execute  tlie  deed,  and 
that  the  persMiB  who  signed  It  were  not  the 
Nixon  belrs,  and  that  matter  seemed  to  the 
Judge  to  be  one  of  so  much  Importance  on 
the  trial  that  to  prevent  confusion  be  sub- 
mitted the  first  Issne  to  settle  the  question 
of  the  regularity  of  the  paper  title  ot  the 
plaintiff  to  the  land  embraced  In  his  deed. 
The  Instructions  on  this  Issue  could  not  be 
mlannderstood  by  tbe  jury.  The  court  said: 
"In  considering  the  first  Issue  yon  will  not 
Inquire  Into  the  location  of  the  land  de- 
scribed In  the  comi^alnt,  but  only  as  to 
whether  tbe  plaintiff  has  made  out  his  title 
thereto.  I.  e.  whether  he  has  shown  you  who 
tbe  belrs  of  l^rla  Nixon  are  [here  tbe  testi- 
mony, the  contention  of  the  parties,  and  the 
law  as  to  this  point  were  stated  fully  to  the 
Jnty].  There  Is  no  pretense  that  more  than 
Ji/ii  of  the  Interests  of  the  heirs  of  Maria 
Nixon  were  ciHiveyed,  and,  If  you  find  by 
a  preponderance  of  tbe  tesUmony  that  the 
plaintiff  Is  the  owner  of  i^/jt  of  the  land 
desaritKd  In  the  complaint,  you  will  an- 
swer the  first  Issue,  'Yes,  ii/n.*  and  wlU 
proceed  to  consider  the  other  Issues." 

The  plaintiff  Indsts  that  tbe  second,  third, 
and  fourth  Issues  are  not  consistent  with 
the  first;  and  that  the  verdict  Involved  a 


contradiction.  This  view  of  tbe  plaintiff  Is 
a  mistaken  one.  His  honor  in  his  instmc- 
tions  on  these  Issues  pointed  unerringly  and 
with  entire  certainty  to  their  meaning  and 
purpose.  He  said:  "If  you  answer  the  first 
Issue,  as  to  i^alntlfl's  title,  'Tes,  n/n,'  you 
will  then  proceed  to  consider  the  second, 
third,  and  fourth  Issues,  as  to  the  location 
of  the  land  claimed  by  plaintiff.  If  plain- 
tiff establisbes  his  title,  the  burden  is  still 
on  him  to  show  by  a  preponderance  of  the 
evidence  where  his  land  Is  situated,— to  lo- 
cate it  before  he  can  recover  [here  the  evi- 
dence as  to  location  of  grant  was  read  to 
jury,  contentions  of  parties  stated,  and  Jury 
fully  Instructed  as  to  law  a^illf^ble  to  this 
part  of  the  case].  If  you  find  from  tbe  evi- 
dence that  plaintiff  has  located  any  line  or 
lines  or  comer  of  his  tract,  you  may  locate 
the  entire  boundary  by  following  the  calls 
in  his  grant  or  deeds.  If  there  is  a  natural 
object  called  for  found,  course  and  distance 
must  give  way  to  reach  it  If  plaintiff  has 
located  his  tract  of  land,  you  will  Indicate 
by  your  answers  to  the  second,  third,  and 
fourth  issues  the  locations  of  the  comers  re- 
ferred to,  whether  they  be  located  where 
plaintiff  claims  or  elsewhere.  If  plaintiff 
has  not  satisfied  you.  by  a  preponderance  of 
the  evidence  of  the  location  of  any  part  of 
the  boundary  set  out  In  his  grant,  you  will 
answer  the  second,  third,  and  fourth  issues, 
'We  don't  know,'  and  the  fifth  Issue.  'No/ 
and  the  sixth  Issue,  'Nothing.'"  The  Jury 
must  have  understood  what  these  issues 
meant,  and  why  they  were  submitted  In  tbe 
form  In  which  they  were.  And  the  counsel 
for  the  plaintiff  were  satisfied  with  them, 
for  his  honor  told  the  Jury  that,  if  the  plain- 
tiff from  the  evidence  had  located  any  line 
or  lines  or  comer  of  his  tract,  you  may 
locate  the  entire  boundary  by  following  the 
calls  In  his  grant  or  deeds.  The  judgment 
followed  in  form  and  substance  the  verdict 
of  the  Jury,  and  is  not  objectionable  In  any 
aspect.  Tbe  paper  title  of  the  plaintiff  was 
declared  regular,  but,  the  location  of  the 
land  not  having  been  proved,  the  court  made 
these  statements  in  the  Judgment  This  was 
favorable  to  the  plaintiff,  because  It  put  his 
follure  to  recover  of  the  defendant  on  the 
ground  of  his  failure  to  locate  his  land,  and 
not  on  the  ground  of  any  defect  in  his  deed. 
No  error.    The  Judgment  Is  affirmed. 

AVERY,  J.,  did  not  sit 


[116  N.  C.  7») 

RUSSBLL  V.  TOWN  OF  MONROB. 
(Supreme  Oonrt  of  North  Carolina.    April  2S; 
1886.) 

DsrEcnvs  Sidewalks— Coxtribl-tobt  Nkou- 

REXCB. 

1.  A  person  waikiog  at  night  on  a  city  side- 
walk is  only  required  to  use  ordiDary  care  to 
avoid  defects  In  the  sidewalk,  and  Is  not  re- 
quired to  remember  the  location  <rf  defects  ht 
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majr  have  Be«n  dnrlns  tiie  daj,  nd  to  qm  mm 
than  ordlnarr  care  to  arold  injarr  tberefnHn. 

2.  In  ao  action  against  a  ci^  for  p^Bonal 
Injuries  earned  b7  defects  In  a  sidewalk,  the 
burden  of  provins  contributory  negligence  la 
on  defendant. 

Appeal  from  niperior  court,  Union  cotmt;; 
Wlnaton,  Judg& 

Action  by  Samantba  Rtnsell  against  the 
town  of  Monroe  for  personal  Injuries.  Prom 
a  Judgment  tor  defendant,  plalntUt  appeals. 
Reversed. 

MacBae  ft  Di^,  for  appellant  F.  L  Os- 
borne and  Battle  &  Mordecal,  for  ai^ellee. 

AVERY,  J.  The  law  Imposes  upon  the  mayor 
and  commissioners  of  Incorporated  towns  the 
Imperative  duty  of  "keeping  In  proper  repair 
the  streets  and  bridges  of  the  town"  (Code  I 
8803),  and  for  a  failure  to  falflU  its  require- 
ments they  may  subject  themselves  to  crim- 
inal liability  (State  v.  Commissioners  of  Hall- 
fai,  4  Dev.  845).  The  testimony  folly  war- 
ranted the  Jury  In  finding  that  the  governing 
authorities  of  the  town  were  negligent  in 
leaving  open  a  ditch  three  feet  deep  at  the 
point  where  it  crossed  a  part  of  the  sidewalk, 
fw  sufficient  Bpace  (two  and  a  half  by  four 
feet)  to  admit  the  body  of  a  person  walking 
along  such  footway.  Bunch  v.  Edenton,  90 
N.  C.  131.  But  the  defendant  did  not  appeal, 
and  the  response  to  the  first  issue,  there- 
f<M^,  stands  unchallenged.  It  has  been  held 
in  many  of  the  leading  courts  of  this  coun- 
try that  the  previous  knowledge  of  the  in- 
jured person  of  the  existence  of  defect  In 
a  sidewalk  does  not,  per  se,  establish  negli- 
gence on  his  part.  Morrill,  City  Neg.  p.  139, 
and  authorities  dted;  Dlveny  v.  City  of  El- 
mlra,  Bl  N.  Y.  512;  Darling  v.  Mayor,  etc.,  18 
Hun,  840;  Dlwire  v.  Basley,  181  Mass.  169; 
Gilbert  V.  City  of  Boston,  130  Mass.  313.  31 
N.  B.  734. 

If  the  plaintiff  was  exercising  reasonable 
or  wdlnary  care  for  her  own  safety  when  she 
fell  into  the  ditch,  she  had  a  right  to  demand 
that  the  Juiy  respond  In  the  negative  to  the 
second  issne.  Jones,  Neg.  Mnn.  Corp,  §  221; 
Bunch V.  Edenton,  supra.  Theevldence  is  that 
the  plaintiff  had  never  actually  noticed  "the 
hole  before,"  though  she  admits  that  she  might 
possibly  have  seen  it  If  she  had  been  paying 
strict  attention  to  her  pathway  when  she  fell. 
She  had  a  right  to  expect  and  to  act  ontheas- 
siimptlon  that  the  authorities  of  the  town  had 
properly  dlschai^ed  their  duty  by  keeping  the 
streets  in  good  repair.  Bunch  v.  Edenton,  90 
N.  C,  at  page  435;  Morrill,  City  Neg.  pp.  136- 
138;  City  of  Indianapolis  v.  Gaston,  58  Ind. 
224.  Perhaiw  the  only  exception  to  this  rule 
is  the  reasonable  requirement  that  persons 
must  take  notice  of  such  structures  as  the 
necessities  of  commerce  or  the  convenient  oc- 
cupation of  dwelling  hoiises  render  necessary, 
such  as  ^terlor  basement  stairs.  Buescbung 
V.  Gaslight  Co.,  6  Mo.  App.  85.  The  case  of 
Walker  v.  Town  of  Reldsville,  96  N.  C.  382, 
2  8.  £.  74,  la  distinguishable  from  that  at  bar, 


because  there  the  Into  vrtilch  the  plaintiff 
fell  was  some  distance  from  the  sidewalk 
(66  feet),  though  It  was  excavated  by  the 
town  and  upon  property  owned  by  It,  and  the 
plaintiff  bad  actual  notice  of  Its  existence. 
The  burden  was  on  the  defendant,  under  our 
statute,  to  prove  contributory  negllg^ce,  and, 
in  order  to  thus  avoid  the  consequences  of 
Its  own  carelessness.  It  was  necessary  to  show 
that  the  plaintiff  failed  to  exercise  reason- 
able or  (Hrdlnary  care  for  her  own  safety.  If 
she  did  not  put  herself  in  fault  by  careless 
conduct,  she  had  a  right  to  demand  that  the 
Jtny  be  Instructed  to  answer  the  second  Issue 
In  the  negative.  Jones,  supra,  §  221.  To  con- 
stitute contributory  negligence  (says  Beach  in 
his  work  on  that  subject,  section  8),  there 
must  he  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  and  a  proximate  connection 
between  that  and  the  Injury.  Perhaps,  be- 
sides these  two,  there  are  no  other  necessary 
elements.  Certainly  they  are  the  two  points 
of  difficulty  In  the  question.  "Did  the  plain- 
tiff exercise  ordinary  care  under  the  circum- 
stances? Was  there  a  proximate  connection 
between  his  act  or  omission  and  the  hurt  be 
complains  of?"  We  can  conceive  of  no  rea- 
son and  we  know  no  authority  for  holding 
the  plaintiff  to  a  higher  degree  of  care  than 
that  Involved  In  what  Is  known  as  the  rule 
of  the  prudent  man.  What  Is  reasonable  care 
Is  to  be  determined  In  some,  probably  most  of, 
Jurisdictions,  largely  by  the  Jtuy,  but  with  us, 
when  the  facta  are  undisputed,  by  the  court 
It  Is  the  universal  rule,  however,  that  there 
is  no  contributory  negligence,  where  the  plain- 
tiff acts  with  ordinary  prudence,  in  view  of 
surrounding  circumstances  suggestive  of  dan- 
ger. Morrill,  supra,  pp.  132,  140;  Mason  r. 
RaUroad  Co.,  Ill  N.  G.  482,  16  S.  B.  698;  Ent- 
ry V.  Railroad  Co.,  109  N.  C.  689, 14  8.  B.  352; 
McAdoo  V.  Railroad  Co,,  105  N.  a  742,  11 
S.  E.  316. 

As  a  specific  act  or  omission  may  be  de- 
clared negligence  at  a  particular  period  or  un- 
der given  circumstances,  which  bad  been  held, 
with  other  surroundings,  not  culpable  at  all, 
so  It  will  be  found  that  the  question  whether 
a  plaintiff  has  contributed  by  bis  own  care- 
lessness to  bring  about  an  Injury  complained 
of  must  be  answered  after  a  comprehensive 
consld^tlon  of  tlie  conditions  confronting 
him  at  the  time.  It  was  unquestionably  er- 
ror to  tell  the  Jury  that  the  plaintiff  was  re- 
quired. In  order  to  rid  herself  of  culpability, 
to  exercise,  under  any  circumstances,  more 
than  ordinary  cara  While  the  rule  of  the 
prudent  man  Is  always  the  test  of  careless- 
ness on  the  part  of  a  plaintiff,  what  is  reason- 
able care  does  not  depend  alone  upon  what  a 
person  does  or  omits  to  do,  but  also  upon  his 
environments  at  the  moment  when  it  Is  con- 
tended that  his  act  or  omission  enhanced  his 
danger.  While  the  rule  that  a  person.  In  or- 
der to  avoid  culpability,  must  exercise  such 
care  as  a  man  of  ordinary  prudence  would 
under  similar  circumstances  use,  is  always  the 
criterion  for  testing  contributory  negligence, 
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as  wtSl  as  negUgence,  the  condiUcass  at  the 
moment  may  render  the  same  act  at  one  time 
characteristic  ot  a  cantlons,  at  another  of  a 
careless,  man.  We  do  not  understand  the 
rule  to  be  that  where  a  defendant  has,  hy 
careleesnesB,  left  the  idalntlfl  exposed  to  peril 
as  a  natural  conseqnence  of  Its  conduct,  the 
failure  of  the  plaintiff  to  exerdse  unusual  cau- 
tion to  arold  the  ensuing  danger  will  be  deem- 
ed the  proximate  cause  of  an  Injury  that 
would  not  hare  been  sustained  had  the  de- 
fendant In  the  first  Instance  been  faultless. 
The  plaintiff  was  not  bound  to  exercise  more 
than  ordinary  care,  because  she  might  possi- 
bly, before  or  at  the  time  of  sustaining  the 
Injury,  have  thereby  discovered  that  the  de- 
fendant had  carelessly  left  persons,  passing 
along  the  stdewallc  at  the  particular  place, 
exposed  to  danger.  A  defendant  cannot  take 
advantage  of  his  own  wrong  to  hold  others  to 
a  more  rigid  rule  of  watchfulness.  The  plain- 
tiff was  warranted  in  acting  on  the  assump- 
tion that  the  authorities  of  the  town  had  done 
their  duty.  She  was  not  required  to  see  and 
treasure  up  in  her  memory  the  locatU-n  cf  ev- 
ery defective  place  in  the  sidewalk  which  she 
had  or  might  have  seen  during  the  daytime, 
nor  was  she  expected  to  see  all  such  places. 
She  was  not  required  to  keep  a  sharp  or  con- 
stant lookout  for  what  could  not  be  reasonably 
expected,  assuming  that  the  authwltles  of  a 
town  bad  used  ordinary  care  In  the  discharge 
of  thdr  duty.  Locomotive  enginess  are  re- 
quired to  keep  a  constant  lookout  for  persons, 
animals,  and  obstructions  on  railway  tracks  in 
front  of  trains,  because  they  have  reasonable 
ground  to  apprehend  that  some  such  danger 
may  confront  them  at  any  moment  A  per- 
son is  not  negligent  In  falling  to  provide 
against  what  could  not  have  been  reasonably 
expected,  much  less  against  a  danger  that  be 
Is  warranted  in  assuming  does  not  exist  Blue 
V.  Railroad  Co.  (decided  at  this  term)  21  S. 
E.  299.  Had  it  appeared  that  the  plaintiff 
actually  saw  the  hole,  or  tliat  she  was  warned 
against  It  In  time  to  have  avoided  falling  into 
it  the  case  would  hare  presented  a  different 
aspect  Having  no  actnal  knowledge  of  its 
«tlstence  before  she  stepped  into  it,  she  was 
not  required  to  exercise  the  same  degree  of 
diligence  that  an  engineer  in  charge  of  a 
train  must  use,  because  he  Las  reason  to  ap- 
prehend and  provide  agafnst  danger  to  his 
passengers  from  obstructions,  or  to  men  or 
animals  on  the  track  at  any  moment,  while 
she  was  Justified  In  acting  upon  the  belief 
that  the  authorities  had  done  their  duty  by 
keeping  the  sidewalk  in  safe  condition.  There 
was  error  In  Instnictlog  the  Jury  that  the 
plaintiff  was  expected  to  use  more  than  ordi- 
nary care.  The  court  should  have  told  them 
that  she  was  entitled  to  recover  if  the  first 
Issue  was  found  in  her  favor,  unless  the  de- 
fendant had  shown  by  a  preponderance  of  the 
testimony  that  she  did  not  exercise  reason- 
able or  ordinary  care.  We  think  that  the 
case,  as  the  facts  were  developed  on  the  trial, 
was  governed  by  the  principle  laid  down  In 


Bunch  T.  Bdotton,  supra,  and  that  It  was  not 
shown  that  the  injury  was  due  to  h&  own 
negligence.  There  was  error,  and  tbe  plain* 
Off  is  entitled  to  a  new  trial. 


(IIB  N.  C  W) 
BOSTIO  et  aL  t.  TOUNa. 
(Sqpieme  Court  ot  North  Carolina.  A^M  23. 

1895.) 

BbLIBV  against  ExRCDTION— INJUXOTIOII. 

1.  An  lnjuncti<»i  will  not  be  granted  to  re- 
strain the  sale  of  land  nnder  an  execution 
against  another. 

2.  Under  Acts  1885,  c.  147,  S  1,  providijig 
that  no  conveyance  of  land  shall  be  valid,  as 
against  o^edltors  or  purchasers  for  valne,  but 
from  the  rwlstiation  thneof,  a  deed  of  trust 
is  of  no  validity  whatever,  as  against  a  judg> 
ment  creditor,  unless  registered. 

Aj;>peal  from  superior  court  develand  cohd- 
ty;  Bobinson,  Judge. 

Action  1^  J.  B.  Bostlc  and  others  against 
Samuel  Xoung  to  retrain  an  execution  sale 
of  land.  A  temporary  Injuncticm  reatcaln- 
Ing  the  sale  was  granted.  From  an  order 
dissolving  the  temporary  Injunction  and  Judg- 
ment thereon,  plaintiffs  appeal.  Afilrmed. 

Webb  &  Webb,  for  appellanto.  3.  A.  An^ 
tbony  and  K.  L.  Rybnm.  for  aivtflee. 

MONTGOMERY,  J.  It  appears  from  the 
complaint  that  B.  D.  Suttle  conveyed  to  W. 
CI  Bostlc  the  tract  of  land  by  deed  dated  De- 
cember 10,  1890,  but  that  the  deed  was  not 
registered  until  the  12th  of  February,  1895; 
that  the  vendee  paid  (8,000  for  tbe  land,  $3,- 
000  In  cash  of  bis  own  means,  borrowed  of 
the  plaintiff  Crawford  $5,000,  with  which  tbe 
balance  of  the  purchase  money  was  paid,  and 
executed,  together  with  his  wife,  a  deed  of 
trust  on  the  land  to  J.  B.  Bostlc,  to  secure 
the  payment  of  the  ^,000  borrowed  from 
Crawford;  and  that  the  deed  of  trust  was 
registered  In  Cleveland  county,  where  the 
laud  Is  situated,  on  the  25th  of  May,  1892. 
It  further  ai;^>ears  from  the  complaint  that 
because  of  condition  broken,  a  sale  of  the 
land  was  made  under  the  trust  deed  by  J. 
B.  Bostlc  on  tbe  21st  of  January,  1893;  and 
that  Crawford,  cestui  que  trust  bought  tbe 
land  at  the  prlcB  of  $5,350,  went  into  posses- 
sion, and  Is  still  In  possession,  enjoying  the 
uses  and  profits  thereof.  No  deed,  however, 
has  been  executed  by  the  trustee  to  the  pur- 
chaser Crawford.  It  appears,  further,  from 
the  complaint  that  on  the  23d  of  October, 
1893,  the  defendant,  Young,  procured  a  Judg- 
ment against  B.  D.  Suttle,  the  original  ven- 
dor, for  $421.25;  bad  the  same  docketed  in 
Cleveland  county,  where  the  land  Is  situated; 
and  that  he  had  'execution  issued  to  the 
sheriff  of  Cleveland  county  on  the  29th  of 
January,  1S95;  and  that  the  sheriff  was  about 
to  sell  the  land  when  the  plaintiffs  commenc- 
ed this  action. 

The  question  before  the  court  for  decision 
is  whether  the  plaintiffs  can  invoke  the  equi- 
table relief  of  the  courts  to  prevent  the  de 
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fendant  (tbe  plaintiff  In  the  execution)  from 
proceeding  to  sell  tbe  land  nnder  bis  execu- 
tion; and  thlB  Inrolves,  of  coarse,  tbe  gues- 
tloD  as  to  wbetber  tbls  acUon  can  be  main- 
tained nnder  Act  1893,  c.  6;  for,  If  sncb  an 
action  ae  this  can  be  maintained  nnder  that 
act  tben  tbe  plaintiff  wonid  be  entitled  to 
tbe  relief  by  Injunction  wbicb  be  seeks,  if 
tbe  facts  warranted  It.  Tbe  point  in  tbe 
case,  wben  tbe  facts  are  summarized,  la, 
briefly  stated:  Tbe  deed  from  Suttle  (the 
defendant  in  the  execution)  to  W.  C  Bostlc, 
though  dated  December  10,  1890,  was  not 
registered  (although  tbe  purchase  money  was 
paid  at  the  time  of  the  »ecutIon  of  tbe  deed) 
until  the  25th  of  February,  1895.  The  Judg- 
ment of  Toung,  the  defendant  In  this  action, 
against  Suttle,  was  obtained,  and  execution 
levied  upon  tbe  land,  before  tbe  registration 
of  tbe  deed,  and  the  plaintiff  Crawford  is  In 
possession  of  tbe  land  under  tbe  sale  made 
by  the  trustee. 

Where  a  party  has  a  fnll  remedy  at  law, 
the  court  of  equity  will  not  grant  extraor- 
dinary relief  by  way  of  Injunction.  In  this 
action,  in  case  of  a  sale  of  tbe  land  nnder 
the  execution,  tbe  purctiaser,  before  be  could 
assert  title  derived  from  tbe  sale,  would 
have  to  bring  bis  action  at  law  for  tbe  pos- 
session against  tbe  plaintiff,  who  Is  In  pos- 
session, and  DTOYO  his  titie  to  tbe  pr<^erty; 
and  in  such  an  action  tbe  plaintiff  in  this, 
tbe  defendant  In  tiiat,  action,  could  raise 
every  question  Involved  in  tbe  controversy 
which  be  seeks  to  raise  in  this  action.  In 
that  action  be  could  set  up  In  bis  defense 
the  very  matters  he  now  alleges  In  bis  prayer 
for  equitable  r^lef.  Browning  v.  Lavender, 
104  N.  O.  69.  10  S.  E.  77;  Murray  v.  Hazell, 
99  N.  G.  168,  6  S.  B.  428;  Southerland  v. 
Harper,  88  N.  a  200.  In  H^h  on  Injunc- 
tions, at  section  120,  the  writer  says:  "A. 
court  of  equity  will  not  Interpose  by  Injunc- 
tion to  prevent  a  sale  of  complainant's  real 
estate  under  execution  against  another,  since 
the  question  of  title  to  real  estate  is  ordina- 
rily to  be  determined  at  law."  The  ndlngs 
of  onr  court  on  this  subject  have  sustained 
tbat  principle.  In  Qatewood  v.  Bums,  99  N. 
O.  8S7,  6  S.  BL  ess,  one  of  the  plaintiffs  in 
that  case,  Thomai  Bfay,  alleged  that  be  bad 
pnrehased  a  bact  of  land  from  his  coplaln- 
llff,  Gatewood,  In  1882,  and  paid  t<x  toe 
same  before  certain  liena  of  Jadgmmt  cred- 
itors of  Gatewood  had  attached  to  the  land, 
hot  that  the  deed  was  not  made  to  him  by 
Qatewood  mitil  tbe  liens  tiad  been  created 
tbe  Judgments.  May  was  in  possession  of 
the  land,  but,  apinrehendhig  that  Oatewood's 
ttzecntion  creditors  might  sell  It,  he  Invoked 
the  court  to  adjudge  his  tItie  good,  and  to  ok- 
Joln  the  creditors  from  selling  the  land.  The 
court  refused  tbe  relief  sought,  holding  that 
"tt  la  not  the  province  of  tbe  court  to  inter* 
pow  Its  authority  to  prevent  tbe  sale  of  the 
land.  If  the  plaintiff  has  title  to  it,  a  sale 
or  attempted  sale  of  It  under  the  execution 
would  paw  no  titl&       <m  the  other  hand, 


be  has  no  titie,  and  the  land  belongs  to  the 
defendant  In  the  execution,  then  the  creditor 
would  have  the  right  to  sell  It,  If  need  be, 
to  pay  his  debt"  In  Bristol  v.  Hallybnrton, 
93  N.  C.  884,  where  the  defendant  sought  to 
have  an  execution  against  bis  interest  In  a 
tract  of  land  enjoined,  on  the  ground  tliat 
the  Interest  of  the  defendant  In  the  land  was 
a  contingent  interest  and  not  subject  to  ex- 
ecution, the  court  refused  the  injunction; 
and  Judge  Ashe,  In  delivering  the  opinion  of 
the  court,  said:  "Tbe  application  to  stay  tbe 
execution  regularly  Issued  upon  a  Judgment 
at  law  because  the  sheriff  has  levied  upon 
property  not  subject  to  the  execution,  or  be- 
cause the  property  belonged  to  another  than 
the  defendant  in  tbe  Judgment  ia  a  procedure 
unknown  to  our  practice.  We  cannot  see 
bow  tbe  sale  of  tbe  land,  although  it  may 
not  be  the  subject  of  sale  under  execution, 
can  work  an  irreparable  Injury  to  the  defend- 
ant In  the  execution;  for  tbe  sale  and  sh^ 
WTs  deed  have  no  other  effect  tlian  to  pass 
such  Interest  as  the  defendant  bad  at  the 
time  of  tbe  sale,  subject  to  execution." 

The  facts  In  the  present  case  are  easily  to 
be  distlngnlsbed  from  those  In  tbe  case  of 
Mortgage  Co.  t.  Long,  113  N.  C.  123,  18  S. 
E.  165.  There  the  confllctbjg  claims  to  the 
land  arose  between  judgment  creditors  and 
mortgage  creditors  of  the  defendant  Long. 
No  relief  was  sought  by  Long  against  either 
set  of  creditors.  We  think  It  proper  to  add 
that  the  court,  In  arriving  at  Its  conclusion, 
have  also  considered  the  final  effect  of  this 
litigation;  ttiat  is,  whether  the  plaintiff  would 
be  entitied,  finally,  to  tbe  relief  he  seeks. 
"Tbe  court  will  not  upon  application  for  an 
interlocutory  Injunction,  shut  Its  eyes  to  tbe 
question  of  tbe  probability  of  the  plaintiff's 
ultimately  establishing  tils  demands,  nor  will 
it  by  injunction,  disturb  defendant  In  tbe  ex- 
ercise of  a  legal  right  without  a  probability 
that  plaintiff  may  finally  maintain  his  rights 
as  against  that  of  the  defendant"  High.  InJ. 
S  G.  In  this  view  of  the  case,  we  have  ar- 
rived at  the  ftirther  conclusion  that  that  part 
of  Act  188S  (chapter  147,  1 1)  which  reads  as 
foUows:  "No  conveyance  of  land,  nor  con- 
tract to  convey,  or  lease  of  land  for  more 
than  three  rears  shall  be  valid  to  pass  any 
property  as  against  creditors  or  purchasers 
for  a  valuable  consideration  from  the  donor, 
bargainor  or  lessor,  but  from  the  registra- 
tion thereof,  wttbln  tbe  county  where  the 
land  lieth,"— settles  the  matters  set  out  in 
the  complatnt  ag^nst  the  pUdntiff.  Tbe  quo- 
tation from  the  act  (tf  1885  Is  in  precisely 
the  same  language  used  of  deeds  of  trust 
and  mortgages  In  the  act  of  1829  (Code,  i 
12S^;  and  tbe  nnif<vm  constmction  of  the 
act  of  1829  by  this  oonrt  has  been  to  the  ef- 
fect that  deeds  of  tnut  and  mortgages  are 
of  no  valldily  whatever  as  against  purcbas- 
era  for  value  and  against  creditors,  unless 
they  are  registered,  and  th^  take  effect  only 
trom  and  aftw  r^istration.  Robinson  v 
Wlllonghby,  70  N.  O.  868;  Slemtog  v.  Bur- 
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gin.  2  IxetL  Bq^  681;  Leggett  t.  BnUock, 
Bnsb.  283.  It  la  to  be  lUted  that  the  cred- 
itor In  this  action  la  a  judgment  creditor^  and 
also  that  there  la  no  allegaUon  In  the  com- 
plaint that  the  plahitlfl  waa  prevented  from 
reglatering  Ua  deed  by  the  fraud  of  the  de- 
fendant 

There  la  no  error  In  the  roUng  of  hla  honor 
dlsaolTlng  the  restrahilng  ordw  and  refnalng 
the  Injunction,  and  the  aame  Ja  affirmed. 


(lU  N.  C.  MS) 

8HADD  T.  GBORGIA,  0.  ft  N.  R.  CO. 
(Snprema  Oonrt  of  North  Oarolina.  April  23, 
ISOS.) 

MASna  AKD  BaaTAHT— NaeLiOKHoa  aw  Vies 
Pbimcipal. 
Plaintiff,  an  inexperienced  brakeman, 
was  ordered  by  defendants  conductor  to  make 
a  ooapIiQg  which  an  experienced  brakeman  had 
Tolonteered  to  make.  An  plaintiff  went  be- 
tween the  cara,  in  obedience  to  the  command, 
and  while  be  was  arranging  a  displaced  link, 
the  conductor  signaled  to  the  engineer  to  back 
the  train,  and  at  the  same  time  loudly  com- 
manded the  plaintiff  not  to  miss  the  coupling. 
It  was  shown  that  the  coudoctor  stood  where 
be  eoald  easily  see  plaiatiS's  danger  and  hear 
him  striking  die  displaced  link.  Hfiit,  that  it 
wai  enor  to  charge  that  plaintiff  could  not  re- 
cover fm  injuries  received  In  ao  attempting  to 
make  the  conpllng. 

Appeal  from  auperior  court,  Union  county; 
RoUnaon,  Judge. 

Action  by  Lewis  Shadd  against  the  Geor- 
gia. Carolina  ft  Northern  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals,  Reveraed. 

Civil  actlm  for  damagea  tried  at  January 
term,  180S,  <tf  superior  court  of  Union  coun- 
ty, before  Roblnacm.  Judge,  and  a  Jury.  The 
following  Issues  were  tendwed  by  the  plain- 
tiff, and  submitted  by  hla  honor:  <1)  Was  the 
plaintiff  Injured  by  the  negligence  of  the  de- 
fendant, as  alleged  In  the  complaint?  <2) 
Did  the  plaintiff  contribute  to  his  injury  by 
hla  own  negllg<race?  0)  If  so,  might  the  de- 
fendant, notwithstanding,  by  the  exercise  of 
proper  care,  have  avoided  the  Injury?  (4) 
Is  the  paper  writing  rolled  on  by  the  defend- 
ant as  a  release  the  contract  of  the  plaintiff? 
aSi  What  damages,  If  any,  has  the  plaintiff 
sustained?  After  all  the  evidence  was  In, 
his  honor  announred  that  he  would  instruct 
the  jury  that  In  no  event  could  the  plaintiff 
recover,  and  that  if  they  believed  the  evi- 
dence they  must  find  the  first  lasue,  "No," 
and  that  would  be  an  end  of  the  case.  Upon 
this  Intimation  the  plaintiff  declined  to  ar- 
gue the  case  to  the  Jury,  whereupon  hla 
honor  ao  Instrnoted  the  jury,  under  the  ob- 
jectlm  and  exception  of  the  plaintiff,  and 
the  Jury  answer  the  first  Iseue,  "No." 

Lewis  Shadd,  the  plaintiff,  testified  In  bis 
own  behalf  as  follows:  "On  the  night  of 
December  18,  1893,  I  went  on  the  railway 
to  Abbeville,  S.  0.,  looking  tor  a  Job.  I  there 
met  Conductor  Reld.  who  asked  me  if  I 
wanted  a  job  t^t  would  last  always.  He 
employed  me  as  brakman.   I  set  in  at  once, 


and  came  back,  shifting  and  cutttng  off  oars, 
until  I  got  to  Cross  Hill,  S.  a  At  this  point, 
when  I  was  about  to  make  a  coupling,  Kelly 
Morrison,  also  an  employe  of  the  railway, 
said,  'Let  me  make  the  coupling,  as  you  are 
a  new  hand*;  but  Ccntductor  Reld,  who  was 
present,  aald.  'No;  let  Shadd  make  It  How 
will  he  ever  know  anything  if  you  never  let 
him  do  anything?'  I  then  signed  the  en- 
gineer down,  and  the  Ibik  had  got  erosa- 
waya  In  the  drawhead  of  the  car  nearest  the 
engine^  and  there  was  no  defect  In  the  draw- 
h^da  or  bumpeiB  of  the  cars  to  be  coupled, 
and  both  cars  were  standing  still  at  that 
time,  8  OT  10  feet  apart  I  struck  with  a 
pin  to  loosen  It,  and  the  conductor  said, 
'Don't  miss  the  couidlng,  as  I  want  to  get 
away  sometime  to-night'  I  struck  It  again, 
and  It  got  loose,  and  he  hollered  again,  'Don't 
mlsB  the  coupling,*  and  I  looked  at  the  con- 
ductor, and  be  was  waving  the  engineer 
back  with  his  lamp.  I  looked  to  see  bow 
far  the  cars  were  from  me,  and  they  were 
right  <Hi  me.  I  turned  my  body  round,  reach- 
ed the  link,  and  by  that  time  the  cara  caught 
my  hand.  The  conductor  asked  If  I  missed 
the  coupling.  I  said,  *Yes;  sign  her  ahead.* 
Keily  Morrison  hollered  that  he  had  mashed 
me,  and  the  conductor  came  where  I  was. 
My  hand  was  cut  and  mashed.  I  thought 
a  bone  was  broken.  I  have  never  been  able 
to  do  a  week's  work  with  my  hand  dnce.  I 
was  not  able  to  do  any  work  until  May.  I 
tried  In  April,  but  failed  after  3  or  4  days. 
I  have  never  been  able  to  do  good  service 
with  my  hand  since.  My  hand  swells  and 
palna  me  up  to  my  elbow.  If  I  start  to  use 
an  ax,  I  can't  work  more  than  three-fourths 
of  a  day.  It  pained  me  from  the  time  I  was 
hurt  all  tbe  time  until  May,  except  some  few 
days.  I  suffer  now,  if  I  do  two  or  three 
days'  work.  Cross-examined:  I  did  not  tell 
Oapt  Reld  that  I  had  been  a  brakeman  on 
the  Carolina  Central,  nor  that  I  was  recom- 
mended by  Capt  Parbam.  Z  had  never  been 
brakeman  before.  1  bad  shoveled  dirt  on  tbe 
gravel  train  on  the  Carolina  Central  road. 
The  conductor  did  not  tell  me  what  my  du- 
ties were.  Don't  remember  what  he  first 
told  me  to  do.  The  first  thing  X  did  was  to 
put  on  brakes.  I  did  not  cut  loose  cars  be- 
fore I  got  to  Cross  Hill,  but  don't  remember 
what  place  I  attempted  to  cut  loose  the  first 
cars  that  were  cut  loose  that  night.  Others 
might  have  been  made.  I  ditched  In  April 
or  May  of  IS&t  for  Frank  Morgan.  On  Pel>- 
niary  14,  1804,  I  wrote  letters  to  Gen.  Man- 
ager Winder  that  I  would  go  to  work  with* 
out  fall  on  March  12th.  I  did  not  then  know 
that  my  hand  would  not  be  well.  I  saw 
Gapt  Reld  at  Abbeville,  and  asked  for  my 
place  back,  I  wrote  Winder  about  21st 
December,  1893,  asking  for  a  pass  to  go  to 
see  bim.  Reld  sold  after  I  got  on  tbe  train 
thait  be  would  pay  me  about  85  cents  per 
day.  I  only  served  the  company  tbe  night 
I  was  hurt.  I  did  not  agree  with  Mr.  Wind- 
er In  Atlanta  to  execute  a  release.   The  pa- 
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pen  were  not  read  or^  to  me  tn  Atlaata. 
Pi^or  to  entering  service  of  defendant  com- 
pany I  had  worked  on  farm  at  $14  per  month, 
and  boarded  myself.  On  January  6.  18M, 
four  days  aft^  I  was  In  Atlanta,  I  got  $19; 
In  January,  iSM,  $25.56;  Uth  March,  ISM. 
$12.75.  My  doctor  bill  was  paid,  or,  at  least, 
I  have  not  paid  It  Redirect:  I  went  to 
Atlanta  about  nine  o'clock,  and  left  the  same 
day.  I  was  31  years  old  the  9th  of  October, 
1894.  When  I  attempted  to  make  the  coup- 
ling I  had  my  lantern  In  my  rl^ht  band.  My 
left  hand  was  hurt  When  I  went  In  to 
make  the  coupling  I  had  my  lantern  in  my 
left  hand,  and  changed.  I  carried  my  lan- 
tern In  my  hand  about  as  far  as  to  the  back 
of  this  room.  The  cars  were  eight  or  ten 
feet  attart,  standing  still,  when  I  went  In  to 
make  the  coupling.  When  I  went  In  I  drop- 
ped all  the  pins  and  links  I  had,  except  one 
pin,  which  I  retained  to  make  the  coupling. 
I  said  I  did  not  know  whether  my  hand  was 
caught  between  the  drawheads  or  between 
one  of  the  drawheads  and  the  end  of  the  link 
that  I  was  trying  to  straighten.  Kelly  Mor- 
rison was  on  the  same  side  I  was,  and  the 
conductor  passed  between  the  cars  that  were 
to  be  coupled,  and  was  on  the  other  side." 
Kelly  Morrison,  a  witness  for  the  plaintiff, 
teatifled  as  fc^ows:  "I  know  Lewis  Sbadd. 
Met  him  first  cm  the  night  when  he  was  hurt. 
I  was  working  ait  that  time  as  a  brakeman  for 
the  defendant  company  between  Monroe  and 
Atlanta.  Lewie  Shadd  was  working  on  the 
night  he  was  hurt  for  the  defendant  com- 
pany as  bnikeman  on  the  same  train  I  was. 
He  had  Just  been  employed  that  night  by 
Conductor  Held,  and  was  making  his  first 
trip.  I  was  present  at  the  time  plaintiff 
was  Injured.  I  was  first  man,  and  plaintiff 
had  asked  me  not  to  shore  him  In  any  close 
places  until  day.  I  promised  him  that,  so 
far  as  I  was  concerned,  I  would  not  do  it 
I  signed  the  engines  down  myself,  and  ask- 
ed 3ha(M  to  get  away,  and  let  me  make  the 
coapling.  Mr.  Reld  said,  wtth  an  oath,  to 
get  back,  and  let  Shadd  make  the  coupling. 
Sbadd  placed  die  lantern  on  his  arm,  and 
ntepped  In  between  the  cars.  The  next  thing 
I  learned  he  was  ma^ed.  He  Uien  set  his 
lantern  down  between  the  two  traekB,  and 
Mr.  Beld  told  him  to  go  back  to  the  ofBce 
and  get  a  doctor.  Shadd  attempted  to  make 
this  coupling  at  the  Instance  of  the  conduct- 
or. Dcmt  know  who  ^ned  the  engineer 
back.  No  coupling  bad  been  made  at  this 
time.  Shadd  did  not  have  time  to  make  tiie 
conpUng.  Oioss-eEamlned:  I  worked  aa 
brakeman  in  front  of  the  train,  and  Shadd 
was  swlngman;  ibAt  la,  he  broke  from  tlie 
cab  to  tae.  1  had  been  working  on  this 
train  about  two  weeks.  Shadd  bad  started  - 
work  that  night  Shadd  was  hart  a  while 
before  day.  Shadd  had  no  coupllne  stick 
w4ien  he  made  the  coui^hig.  Shadd  was 
nearest  the  couidlng.  I  was  8  or  4  steps 
away.  Neither  Shadd  nor  I  had  anythbig 
to  do  at  that  time  but  to  make  the  coupling. 


The  conductor  was  at  this  time  standing  be- 
hind Sbadd.  I  did  not  see  Shadd  set  his 
lantern  down  when  he  went  to  make  t^e 
coui^ing.  He  had  made  no  coupling  before 
this  that  night  I  was  about  3  or  4  steps 
away  fr<»a  Shadd  when  fiirst  heard  he  was 
hurt  There  was  nothing  wrong  with  the 
car  bumpers  that  I  know  of;  nothing  but 
Shadd's  hand  was  hurt  that  I  know  of.  It 
was  mashed.  Shadd  bad  lantern  on  his 
left  ann  when  he  started  to  make  coupling. 
Mr.  Reid  and  I  had  been  making  couplings 
previous  to  this.  If  Mr.  Reld  told  Shadd  to 
let  me  make  the  coupling,  I  did  not  hear 
him."  Rev.  D.  L.  Sbadd,  Thomas  Robinson, 
Robert  Wallace,  and  Dr.  W.  D.  PemlJerton 
testified  as  to  the  nature  of  the  wound.  Its 
effect  upon  the  plaintiff,  etc.,  and  M.  L. 
Flow  and  R.  A.  Morrow  testified  as  to  the 
good  character  of  the  plaintiff;  but  this  evi- 
dence Is  not  deemed  necessary  to  a  proper 
understanding  of  the  case,  and  is  therefore 
omitted.  It  was  In  evidence,  and  also  ad- 
mitted, that  Conductor  Reld  was  authorized 
by  the  company  to  employ  and  discharge 
hands  working  under  him.  There  was  a  ver- 
dict as  hereinbefore  set  forth,  Piaintiff  mov- 
ed for  a  venire  de  novo,  and  assigned  as 
ground  therefor  that  his  honor  erred  in  char- 
ging the  jury  that  In  no  view  of  the  case 
could  the  plaintiff  recover,  and  that  If  tbey 
believed  the  evidence  they  must  find  the  first 
Issue.  "No."  Motion  denied.  Judgment  as 
set  oat  In  the  record.   Plabitlff  appealed. 

F.  I.  Osborne,  for  appellant  MacBae  & 
Day,  for  appellee. 

AVEIIY.  J.  A  more  experienced  brake- 
man  proposed  to  go  In  and  make  the  coup- 
ling between  a  car  standing  on  the  track  and 
the  rear  car  of  the  train  to  which  the  engine 
was  attached,  but  the  conductor,  with  an 
oath,  ordered  him  back,  and  said:  "No;  let 
Shadd  [the  plaintiff]  make  it  How  will  he 
evey  know  anything,  if  you  never  let  Um  do 
anything?"  The  plaintiff  then  "signed  the 
engineer  down,"  and,  stepping  in  frcHit  of 
the  stationary  car,  began  to  strike  a  link  that 
bad  "gotten  crossways"  with  a  phi.  which 
he  carried  In  one  hand,  while  be  held  his  lamp 
In  the  other.  The  two  cars  at  this  moment 
were  eight  or  ten  feet  apart,  wben  the  c<m- 
ductor,  moving  from  the  side  on  wtilch  be 
and  his  two  brakemen  were  standing  when 
the  order  was  given,  crossed  between  them 
to  the  oi^xislte  aide  of  the  track,  and  waved 
to  the  engineer  to  bock  iila  train.  Wben  the 
brakeman  was  striking  the  link  to  get  It 
Into  its  place,  the  conductor  was  saying  to 
htm,  "Don't  miss  the  coupling,  as  I  want  to 
get  away  srane  time  to-night"  As  the  pin 
was  brought  by  a  second  blow  into  Its  proper 
place,  the  conductor  again  said.  In  a  loud 
taae  of  voice,  "Doa't  miss  the  coupling." 
While  these  urgmt  commands  were  being 
given,  the  train  was  all  the  while  moving 
back,  Jd  obedtenc*  to  the  signal  of  Reld, 
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towards  the  new  employfi,  who  had  gone  be- 
tween the  cars  under  his  express  order,  and 
was  then  exposed  to  peril  that  was  becoming 
every  moment  more  imminent,  as  the  train 
approached  tbe  stationary  car.  The  engi- 
neer's movements  were  regulated  In  direction, 
If  not  speed,  by  the  conductor's  lamp,  until 
plaintiff's  hand  was  caught  between  the  draw- 
head  of  the  front  car  and  tbe  link  he  had 
been  adjusting  or  the  drawhead  of  the  rear 
car  (he  could  not  say  confidently  which),  and 
was  badly  Injured.  It  is  settled  law  In  this 
state,  that  a  conductor  is,  in  his  relation  to 
those  subject  to  his  ordens  on  the  train  In 
bis  charge,  a  vice  principal  acting  for  the 
company.  Mason  t.  Railroad  Co.,  114  N.  C. 
718,  19  S.  B.  362,  and  Id.,  Ill  N.  O.  482,  16 
S.  E.  098.  It  can  but  be  admitted  as  a  f&ct. 
looking  at  the  testimony,  as  we  must  do,  in 
the  aspect  most  favorable  to  the  plaintiff, 
that  be  went  between  the  cars  and  exposed 
himself  to  peril  at  the  command  of  the  con- 
ductor, who,  seeing  blm  thus  In  danger, 
urged  blm  to  arrange  the  coupling  as  rapidly 
as  poesiUe,  wldle  he  was  at  the  same  time 
causing  the  train  to  approach  falm.  We  think 
that  these  facts  bring  this  case  clearly  within 
the  prin<dple  established  on  the  first  appeal 
In  Mason's  Case,  supra.  This  case  Is  not  ex- 
actly "on  all  fours"  with  that  It  Is  really 
strange  far  the  plaintiff.  In  that  the  testi- 
mony sent  up  discloses  no  express  agreement 
between  the  plaintiff  and  the  company,  such 
as  was  In  evidence  there,  and  in  the  further 
&ct  that  tbe  plaintiff  In  our  case  was  sent 
between  tbe  cars  by  a  direct  order  from  the 
conductor,  and  was  urged  to  expedite  tbe 
coupling  by  him,  be  being  all  the  while  in  a 
position  to  see  that  tbe  servant  had  no  stick,— 
nothing  but  a  pin  and  a  lamp.  Another  dif- 
ference Is  that  tbe  conductor,  Reld,  was  so 
near  that  be  might  have  beard  tbe  sound 
made  by  the  fltst  lick  at  tbe  displaced  link, 
and,  seeing  how  the  plaintiff  was  delayed  In 
adjusting  it,  might  have  desisted  from  (giving 
the  signal  to  move  back  the  train  till  his  po- 
alUon  became  less  perilous.  As  the  facts  ap- 
pear from  tbe  testimony  sent  up,  tbe  plaintiff 
was  selected  by  the  company  Itself  (the  con- 
ductor being  tbe  embodiment  of  its  authority) 
instead  of  another  servant,  who  volunteered 
to  take  his  place,  was  ordered  to  discharge 
a  hazardous  duty  without  cmislderlng  bis 
previous  training  or  his  present  preparation 
of  suitable  implements  for  performing  the 
work,  and  was  kept  in  a  perilous  position  by 
urgent  Injimctlons  to  expedite  tbe  oonpllng 
till,  by  his  order  to  another  swant,  tbe  train 
was  BO  moved  as  to  cause  the  Injury.  Tbe 
plaintiff  was  brought  within  tbe  reason  -upon 
which  tbe  liability  was  declared  to  depend 
ba  Mason's  Case,  supra,  because  from  the 
moment  when  tbe  first  command  was  given 
tin  the  Injury  was  inflicted  be  was  kept  con- 
stantly In  danger  b^  repeated  orders  ct  an 
officer  upon  whose  favor  his  chance  of  re- 
taining his  place  depended.  Tbe  servant's 
morementa  wore  directed  by  a  living  repre- 


sCTtatlre  of  the  authority  of  tbe  company, 
and  be  was  justified  in  aasomlng  that  dis- 
charge would  inevitably  follow  disobedi- 
ence. Tbe  consequence  was  that,  if  bis  acts 
would  ordinarily  have  rendered  him  culpable, 
tb^  must,  under  tbe  circumstances,  be  im- 
puted to  the  company  which  coerced  him  by 
the  command  of  its  officer,  without  regard  to 
bis  own  wishes  or  judgment.  The  sudden  or- 
der, and  tbe  persistent  urgency  of  the  officer 
while  it  was  being  executed,  doubtless  in- 
tensified the  apprebendon  of  .  consequences 
that  might  flow  from  disobedience;  but 
neither  In  this  nor  Mason's  Case  is  it  to  be  un- 
derstood that  tbe  plaintiff's  culpability  de- 
pended upon  the  mann^  of  giving  the  com- 
mand, but  upon  the  source  from  which  it 
emanated.  The  error  In  the  charge  of  the 
court  entitles  the  plaintiff  to  a  new  trIaL 


CLU  N.  c.  im 
WaXMS  et  aL  T.  AUSTIN  et  al. 
(Snprane  Ooort  of  North  Carolina.    April  23, 
1885.) 

Dbbi>  or  Girr— Co:i8TRUOTi03r  —  Fbs-Simflb  Es- 
tate—Partition— PBocicSDnta  BsroBB  Clbbk 
— RsroRMATioN  OF  Dbbd — Dblivsst. 

1.  A  deed  by  E.  S.,  of  the  first  part,  and 
S.  S.,  "his  wife,  aui  her  heirs,  named  on  the 
back  of  the  deed,"  of  the  other  part,  conveyed 
to  the  wife  and  hor  "children'  certain  land. 
Tbe  deed  was  executed  for  the  purpose  of  pro- 
vid'ng  for  the  grantor's  family,  a  lite  estate  be- 
ing reserved  by  him.  On  the  ba^  of  the  deed, 
after  the  Indorsement  of  tbe  names  of  the  chil- 
dren, was  indorsed  the  provision  that,  if  the 
wife  had  any  other  children,  they  should  have 
an  equal  share  w-th  the  above  "beirB."  BHd, 
that  the  wife  and  children  to<A  a  fee  simple. 

2.  Though,  in  an  action  fw  p&rtitioD  before 
the  clerk,  he  cannot  reform  tne  deed  nnder 
which  plaintiffs  claim,  yet  the  superior  court,  in 
case  the  action  is  transferred  or  appealed  to  it, 
may  grant  such  relief. 

3.  Where  a  voluntary  deed  acknowledged 
for  toe  purooee  of  registration  is  recorded,  the 
grantor's  snbsequent  declarations  are  inadmissi- 
ble to  disprove  its  delivery. 

4.  The  presumption  of  tbe  delivery  of  a 
Toluntary  deed  by  a  father  to  his  wife  and  chil- 
dren, in  which  he  reserves  a  life  estate,  arising 
from  the  fact  of  registry,  is  not  overcome  by 
the  feet  that  the  grantor  retained  possession  of 
the  deed  and  of  the  land  which  he  bated  for  tax- 
ation, and  hir  an  indorsement  on  the  deed  by 
the  probate  judge  reciting  that  "the  canse  of 
my  giving  my  lands  to  my  family  fay  deed,  as 
well  as  by  will,  is  in  order  to  va  the  oooraeB 
and  distances  of  tbe  same." 

5.  The  "Rule  tn  Shelley'B  Case"  has  no  ap- 
plication to  a  conveyance  of  land  by  a  father 
to  his  wife  and  her  ^ihildreB." 

App^l  fnHn  8iqiwl<«r  court,  UnloB  county; 
Winston,  Judge. 

Special  proceeding  by  T.  A.  Hdma  and  oOh 
en  against  M.  O.  Austin  and  otliors  Cor  ref- 
ormation of  deed,  and  for  partition  of  land. 
From  a  judgment  for  plaintiffs,  d^«idaDts 
appeal.  Affirmed. 

Shepherd  &  Busbee  and  F.  I.  Osborne,  for 
appellants.  Burwell,  Walker  &  Cansler,  for 
appellees 

PAIBCLOTH,  0.  J.  lAla  TCs  an  acUtm 
for  partition  before'the  clerk,  and  was  trana- 
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ferred  to  the  superior  court  The  defead- 
ants  denied  that  the  plalntUfs  had  any  inter- 
est in  the  land  to  be  divided,  which  was 
eqntral^t  to  the  plea  of  "sole  seisin."  The 
question  arises  upon  three  deeds  made  by 
Knnis  Staton,  of  the  first  part,  and  "Sarah 
Staton,  his  wife,  and  ner  heirs,  named  on  the 
back  of  this  deed,  of  the  other  part,"  the 
said  Ennis  Staton  reserTing  his  life  estate 
the  lands  courted,  and  the  consideration 
named  is  love  and  afiCection.  On  the  back  of 
«ach  deed  is  indorsed  the  names  of  the  sev- 
•eral  children  of  the  grantor,  the  platntiflTs 
name  being  one  each  tXmc.  In  the  third 
■deed  the  conveyance  Is  to  "Sarah  Staton,  his 
wife,  and  her  children^"  and  in  the  indorse- 
ment  on  the  back  thereof,  after  repeating  the 
names  of  the  same  children  as  In  the  other 
two,  It  ts  stated,  "and,  If  the  said  Sarah  Sta- 
ton should  ever  have  any  other  child  or  chil- 
dren, that  he  or  they  shall  have  an  equal 
share  with  the  above  heirs."  These  deeds 
are  dated  September  IS,  14,  and  15, 18G9.  and 
were  registered,  after  probate,  on  August  26, 
1870,  and  September  2, 1870. 

It  is  a  well-known  rule  that  If  two  con- 
fltructlons  can  be  put  on  a  deed,  or  any  part 
of  it,  that  shall  be  given  to  it  which  Is  most 
bfflieflcfal  to  the  grantee.  These  deeds  were 
Inartiflclally  drawn,  using  the  words  "heirs" 
■and  "children"  indifferently,  by  one  having 
no  legal  conception  of  their  technical  mean- 
ing, but  the  int^  is  clear.  It  would  be  un- 
reasonable to  assume  that  the  father,  In  pro- 
viding for  his  family,  meant  to  give  them 
■only  a  life  estate  leaving  the  fee  undisposed 
of,  after  reserving  his  own  life  estate.  We 
are  entlraly  satisfied  from  the  context  and 
from  the  nature  and  purposes  of  the  deed 
that  it  was  the  intentkoi  of  Ennis  Staton  to 
convey  a  fee  simple  to  his  wife  and  children, 
and  we  declare  that  to  be  the  effect  of  each 
of  the  deeds.  FuUbrlght  v.  Yoder,  118  N.  O. 
456,  18  S.  B.  713;  Holmes  v.  Holmes.  86  N. 
a  20fi;  Vlckers  v.  Leigh,  104  N.  O.  257.  10 
S.  B.  306;  Pritchard  v.  BaUey.  113  N.  O.  521, 
18  a.  E.  668. 

Here  we  might  rest  this  branch  of  the  case, 
but  the  plaintiffs  prayed  the  court,  in  the 
event  that  the  deeds  did  not  conv^  a  fee- 
simple  estate,  to  be  allowed  to  reform  the 
deeds  acccurdlng  to  the  true  intention  of  the 
grantor.  The  defendants'  counsel  denied  the 
power  of  the  court  to  give  this  relief,  inas- 
much as  the  clerk,  before  whom  the  action 
was  properly  Instituted,  had  no  power  to 
give  such  equitable  relief.  By  the  Oode,  8 
102,  the  duties  at  first  signed  to  the  pro- 
bate judge  are  required  to  be  performed  by 
the  clerks  of  the  superior  courts,  as  clerks  of 
aaid  courts,  and  their  duties  and  connection 
with  the  court  are  fully  explained  in  Brit- 
tain  V.  Mull,  91  N.  O.  498,  and,  under  our 
new  code  system  of  practice,  we  see  no  rea- 
son why  the  court  may  not  amend  and  give 
any  rd,ief  that  the  parties  may  be  entitled  to, 
according  to  the  facts,  in  any  case  sent  up 
by  the  clertE,  either  by  transfer  or  by  appeal. 
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provided  the  original  subject-matter  be  with- 
in the  jurisdiction  of 'the  clei^  The  advan* 
tage  of  such  practice  to  the  courts  and  to  the 
parties  litigant  Is  manifest,  and  we  hold  that 
the  equitable  relief  asked  for,  if  It  had  be- 
come necessary,  could  have  been  given  in 
the  superior  court  In  1875,  when  the  code 
system  was  new,  this  court  held,  in  a  case 
much  like  the  present,  upon  an  appeal  from 
the  probate  court  in  a  special  proceeding 
which  was  dismissed  In  that  court  that  the 
superior  court  could  and  should  give  such 
equitable  relief  as  the  parties  were  entitled 
to,  upon  the  plea  of  fraud  in  procuring  a  deed 
for  land.  It  being  conceded  that  the  probate 
judge  had  no  such  power.  McBryde  v.  Pat- 
terson, 78  N.  O.  478. 

The  defendants  further  insisted  that  these 
deeds  were  never  delivered,  and  relied  upon 
the  Indorsement  on  the  deeds  made  by  the 
probate  judge  at  the  time  the  deeds  were 
acknowledged  by  the  grantor  and  ordered  to 
be  registered,  and  upon  subsequent  acts  and 
declaratl(His  of  the  grantor,  to  rebut  the  im- 
plication  of  delivery  arising  from  the  regis- 
tration. The  indorsement  was  as  follows: 
"The  cause  of  my  giving  my  lands  to  my 
family  by  deed  as  well  as  by  will  Is  In  order 
to  give  the  courses  and  distances  of  the 
same."  It  is  admitted  that  Ennis  Staton  re- 
tained possession  of  the  deeds  after  their 
registration,  and  remained  in  possession  of 
the  land  and  listed  it  for  taxes  until  his 
death.  These  admitted  facts  are  all  consist- 
ent with  the  fact  that  the  grantor  retained  a 
life  estate,  and,  taken  alone,  have  no  tend- 
ency to  rebut  the  implication  of  delivery  aris- 
ing from  the  registration.  In  a  case  "on  all 
fours"  with  the  present  it  was  held  by  this 
court  that  where  the  donor  went  into  court 
and  acknowledged  a  deed  of  gift  for  the 
purpose  of  registration,  and  it  was  accord- 
ingly registered,  that  was  a  delivery,  and 
that  any  subsequent  declaration  that  it  had 
not  been  delivered,  and  was  not  to  have  ef- 
fect did  not  invalidate  It  Airey  v.  Holmes, 
5  Jones  (N.  C.)  142;  Ellington  v.  Currle,  5 
Ired.  Eq.  21.  These  cases  dispose  of  the  de- 
fendants' exceptions  to  the  exclusion  of  their 
proposed  evidence.  Where  the  maker  once 
parts  with  the  possession  or  control  of  a  deed, 
he  cannot  afterwards  recall  it  and  the  do- 
nee's acceptance  la  presumed,  especially  when 
it  is  beneficial  to  him.  Rej^istratlon  of  a 
deed  is  only  prima  fade  evidence  of  Its  exe- 
cution, probate,  and  d^very,  and  not  conclu- 
sive; for  otherwise  no  fraud  or  mistake 
cottid  be  corrected  In  either  respect  The 
presumption  arising  from  this  prima  facie 
effect  may  be  rebutted  by  sufflcient  evidence. 
To  this  effect  is  Love  v.  Harbin.  87  N.  G.  249, 
and  various  other  eases.  Including  the  text- 
books. In  Mitchell  v.  Ryan,  3  Ohio  St  377, 
it  was  held— First  that  a  recorded  deed  la 
prima  f&cle  evidence  of  delivery,  and  it  Is  to 
be  presumed  that  the  maker  means  to  part 
with  the  title,  and  that  clear  proof  ought  to 
be  required  to  warrant  a  court  in  holding 
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otherwise;  ■eemidJy,  that,  whwe  ft  grant  !■ 
ft  pure,  Dnqualifled  gtft;  the  preanmptlon  of 
ftcoeptanoe  can  be  rebutted  only  Ytj  proof  of 
dlaseDt  The  todorsttnent  on  the  deeds.  "The 
cause  of  my  giving  my  lands  to  my  family  by 
deed."  eta,  Indicates  plainly  that  he  was 
trying  to  settle  his  property  on  his  family, 
which  he  could  only  do,  then,  by  having  the 
deeds  recorded.  If  to  perpetuate  the  courses 
and  distances  was  his  only  object,  then  an 
ordinary  surrey  and  plot  would  have  done 
as  well,  and  might  have  as  "well  been  regis- 
tered as  these  deeds,  if  they  were  not  In- 
tended  to  pass  any  title  to  the  grantees.  The 
rule  In  Shelley's  Case  has  no  application. 
Leathers  t.  Gray.  101  N.  C.  106,  7  S.  El.  657. 
The  evidence  of  the  clerk,  as  indicated,  was 
liuafflfdent  to  rebut  the  presumption,  if  it 
had  been  admitted.  Affirmed. 


OM  N.  C.  78S) 

HUNBTCUTT  et  al.  v.  BROOKS  et  al. 
(Soprone  Court  of  North  CaroliDa.    April  23, 
1886.) 

Pabtitiok— Dbkial  or  Trru— Evidenob. 

1.  When  the  plaintiff  Id  partition  of  lands 
claims  to  hold  as  a  tenant  in  common  with  the 
defendant,  and  defendant  denies  platntiff*i  title, 
and  elalma  sole  ownership  of  the  property,  the 
burden  of  proof  is  on  the  plaintiff  to  establish 
his  title. 

2.  Plaintiffs  in  ejectment  claimed  ander  the 
will  of  their  father,  devising  the  land  to  his 
widow  daring  her  widowhood,  and  then  to 

Slaintiffs.  It  was  afaown  that  the  widow  had 
ied  without  marrying  again,  bat  there  was  no 
evidence  that  either  she  or  piaintiffa  had  beid 
possession  of  the  land  within  85  or  40  years 
prior  to  the  suit  Bdd,  that  the  evidence  did 
not  entitle  plaintiffs  to  recover. 

Appeal  tnm  superior  cotirt.  Stanly  connty; 
Boykln,  Judge. 

Action  W.  R.  Huneycntt  and  others 
agftlnat  W.  R.  Brooks  and  others  for  partl- 
tton  of  land.  From  Judgment  for  plaintltTs, 
defradants  appeal.  Reversed. 

Brown  &  Jerome,  for  appellants. 

FUROHBS,  J.  This  Is  a  proceeding  com- 
menced In  the  superior  court  of  Stanly  coun- 
ty before  the  clerk  for  partition  of  the  lands 
mentioned  in  the  complaint  Plaintiffs  al- 
lege that  they  are  tenants  In  common  with  de- 
fendants in  said  lands.  The  defendants  an- 
swer, and  deny  that  plaintiffs  are  the  owners 
of  the  lands  mentioned  in  their  complaint  and 
plead  "non  tenent  inslmul"  (sole  seisin  In 
ttaemsdves),  which  Is  the  "general  issue"  In 
a  proceeding  for  partition.  Purvis  v.  Wil- 
son, 5  Jones  (N.  O.)  22.  This  makes  the  Is- 
sne  where  the  plaintiff  claims  to  be  the  owner 
of  land,  and  the  defendant  denies  that  he  Is 
the  owner.  In  effect  It  becomes  an  action  of 
ejectment,  and  the  defendant  Is  required  to 
give  bond  for  cost  and  damage  before  he  can 
answer,  SB  in  an  action  of  ^ectment  under  sec- 
tion 2S7  of  the  Code.  Oooper  v.  Warllck,  109 
N.  O.  673,  14  S.  B.  106;  Yaughan  v.  Vin- 
cent. S8  N.  G.  110.    This  being  so,  the  bur- 


den of  proof  Is  on  the  plaintiff,  tbe  test  belof 
this:  SuK>ose  no  evidence  should  be  Intnn 
duced,  who  would  be  entitled  to  recover?  X 
Ore«iL  Bv.  (14th  Bd.)  pp.  104,  106.  and  note 
B;  Glapp  v.  Bromagham.  9  Oow.  630;  17 
Am.  &  Bug.  Bnc.  Law.  747;  Bailey,  Onos 
Probandl,  113;  1  Bice.  Bv.  p.  116;  Abb.  Tr. 
Bv.  723b  Then,  suppose  no  evldrace  had  been 
introduced  In  this  case,  plaintiffs  alleging 
seisin  In  themselves,  and  defendants  denying 
It,  and  nothing  appearing  In  the  pleadings  to 
estop  defendants  (as  claiming  under  or 
through  the  same  person)  from  denying  plain- 
tiffs' title,  who  would  have  been  entitled  to 
recover?  The  simple  statement  of  this  propo- 
sition. It  seems  to  us,  shows  that  defendants 
would  be  entitled  to  an  Instruction  from  the 
court  to  the  Jury  directing  them  to  return  a 
verdict  tor  defendants;  and  we  are  of  the 
opinion  that  the  court  erred  when  It  held 
that  the  burden  was  on  defendants.  If  de- 
fendants bad  declined  to  Introduce  evidence, 
and  the  court  bad  Instructed  the  jury  to  re- 
turn a  verdict  for  plaintiffs,  which  the  court 
would  have  done  If  it  had  followed  the  logic 
of  Its  position  that  the  burden  was  on  the  de- 
fendants, defendants  would  bftve  been  enti- 
tled to  a  new  trial. 

But  defendants*  plea  of  sc^  s^In  did  not 
only  throw  the  burden  upon  plaintiffs  to  open 
the  case,  but  also  to  prove  their  title,  as  In 
ejectment  The  plaintiffs  had  to  recover,  if 
at  all.  Bpon  the  strength  of  their  own  title.  It 
was  not  necessary  that  defendants  should  do 
anything  until  plaintiffs  did  this,  ^fter  de- 
fendants had  offered  three  deeds,  running 
back  to  1846,  and  a  long-continued  possession, 
which  we  do  not  deem  it  necessary  to  dis- 
cuss in  this  appeal,  the  plaintltTs  did  intro- 
duce evidence,  but.  In  our  opinion.  It  fell  far 
short  of  making  out  thdr  case.  They  first 
introduced  the  will  of  David  Brooks,  probeteil 
at  August  term,  1812,  which  was.  In  sub- 
stance, to  his  widow,  Polly  Brooks,  during 
her  widowhood,  and  then  to  his  children;  and 
It  was  shown  that  Polly  Brooks  never  mar- 
ried again,  and  died  in  1882  or  1883.  But  it 
was  not  shown  that  Polly  Brooks  or  any  of 
the  plaintiffs  had  been  In  possesion  of  this 
land  (the  64%  acres  of  which  defendants 
claim  to  be  sole  seised)  for  86  or  40  years.  Id 
fact,  plaintiffs  failed  to  prove  possession  In 
Polly  or  themselves  of  any  of  the  lands  men- 
tioned in  the  complaint  The  will  of  David 
Brooks  does  not  establish  title  in  plaintiffs, 
bj  their  showing,  as  they  did,  that  they  vrere 
the  children  and  heirs  at  law  of  the  said  Da- 
vid. This  will,  without  proving  that  plain- 
tiffs or  their  mother,  Polly,  had  held  posses- 
sion under  it,  proved  no  more  thsn  It  would 
have  proved  in  1842,  when  It  was  probated. 
Suppose,  then,  that  defendants  had  been  Id 
possession,  and  plaintiffs  and  their  mother, 
Polly,  had  brought  thtir  action  of  ejectment 
against  them,  and  offered  this  will  In  evi- 
dence, and  stopped.  Gould  It  be  contended 
that  plaintiffs  bad  made  out  their  title  and 
were  entitled  to  recover?   This  proposltloD 
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must  be  anaw^ed  In  the  negstlTa.  We  are 

^kentore  deaxly  of  the  oirtnltni  tbat  plaintiffs 
fftUed  to  eatalitlab  their  title  to  the  land  In 
oontroreny,  and  the  court  should  hare  bo 
Instmcted  the  Jury.  But.  instead  of  so  In- 
etructlng,  the  court  Instructed  them,  It  they 
belleTed  the  evidence  to  find  for  plaintiffs. 
In  this  there  was  error. 

This  dlsposflB  of  the  appeaL  But  thne  are 
other  questions  presented  by  tlie  record,  wUch 
have  been  argued  and  will  necessarily  arise 
on  a  new  trial,  if  plaintiffs  succeed  in  maklns 
out  their  tltl&  These  are  as  to  what  estate 
this  will  conveyed  to  Fidly  Brooks,  and  as  to 
the  statute  of  UmltationB  or  posseesion;  and 
our  <q;>lnl<m  Is  that  If  David  Brooks  owned  the 
lands  named  In  the  will,  and  PcHly  Brooks 
never  married  again,  she  wbs  the  owner 
of  the  same  until  her  death,  unless  she  con- 
veyed 1^  and  then  the  assignee  would  be 
the  owner  nnUI  her  death;  and,  this  being  so, 
fdalntiffs  would  Jiave  no  right  to  the  posses- 
Blon  of  said  land,  and  no  right  to  sue  for  the 
same  until  after  the  death  of  Polly.  So,  if 
the  04^  acres,  claimed  by  defendants.  Is  a 
part  of  the  David  Brooks  lands  mentioned  in 
bis  will,  and  he  was  the  owner  thereof,  and 
had  the  right  to  cfmvey  the  same  by  said  will, 
then  time  did  not  commence  to  run  against 
the  plaintiffs  until  the  death  of  Pcdly.  And 
If  defendants  are  tenants  in  common  with 
plaintiffs,  as  they  allege,  It  would  require  20 
years'  sole  possession  by  defendants  from  the 
death  of  Folly  to  defeat  plaintiffs'  claim. 
Ward  V.  Farmer,  92  N.  O.  93,  and  cases  cited. 
But  If  they  are  not  tenants  in  common  with 
plaintiffs,  and  hold  under  deeds  from  parties 
who  are  strangws  (that  Is,  others  than  plain- 
tiffs), seven  years'  adverse  possession  would 
bar  plaintiffs'  right  The  right  of  the  feme 
defendant  to  dower  has  nothing  to  do  with 
this  proceeding.  There  is  error,  and  defend- 
ants are  entitled  to  a  new  trial;  and  it  is  so 
ordered.   New  triaL 


<U«  N.  C.  878) 

HARMON  et  al.  v.  HUNT  et  al. 

(Supreme  Ooart  of  Nortti  Carolina.    April  23, 

1895.) 

Cbsditors  or  Cobporation  —  Actioit  agaikst  I 

BT0CKH0I.1>BR  —  UXPAID  BCBSCKIPTIOK  —  Evi- 
niKOB— JODOMKUT  AeUXBT  COHPOKATIOX  —  Rl- 
VIBW  QIT  APPBAL. 

1.  A  JndgmeDt  rendered  on  the  report  of  a 
referee  in  an  action  to  set  aside  aa  aBsisnmeot 
by  a  corporation,  together  with  the  findiogs  of 
the  referee  that  one  of  the  stockholdera  had  Aub- 
scribed  for  a  certain  amount  of  Btoclc,  and  had 
been  allowed  to  draw  out,  jirior  to  the  assign- 
meot,  all  be  bad  naid  on  his  Bubscrlption.  was 
competent  evidence  against  such  stooKhoUier  in 
nn  action  by  the  cn>dltorB  of  the  corporation  to 
recover  the  amount  of  his  subscription,  al- 
thoueb  he  was  aot  a  party  to  the  action  ia 
wbicn  such  judgment  was  rendered. 

2.  One  who  has  not  objected  to  the  admis- 
sion in  evidence  of  a  referee's  report  made  in  a 
former  action,  to  which  he  was  not  a  party, 
cannot  complain  on  appeal  that  the  admission 
of  such  report  was  error. 


8.  Where  a  stockholder  of  on  Insolvent  cor- 
poration, in  an  action  against  him  by  the  cor- 
porate creditors,  admitted  the  amount  of  his 
subscription,  and  tiiat  It  was  onpaid,  and  intn^ 
dnced  no  further  evidence,  it  was  proper  to  di- 
rect a  verdict  for  plaintiffs. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Battle,  Judge. 

Action  by  D.  W.  Harmon  and  others 
against  O.  W.  Hunt,  assignee.  B.  S.  LlnvUle, 
and  <Mien,  in  the  nature  of  a  creditors'  blU. 
From  a  Judgment  for  plaintiffs,  defendant 
Linvllle  appeals.  Affirmed. 

J.  S.  Grogan,  for  appellant.  Jones  &  Pat- 
terson and  Glenn  &  Manly,  for  appellees. 

FURCHES,  J.  We  gather  from  the  rec- 
ord in  this  case  and  the  Exhibits  "A"  and 
"E,"  which  It  seems  were  offered  tn  evidence 
on  the  trial,  and  made  a  part  of  the  case  on 
appeal,  that  some  years  ago— probably  In 
1881— there  was  a  coriwratlon  formed  In 
Porsyth  county  for  the  purpose  of  working 
and  manufacturing  tobacco;  that  a  number 
of  persons  became  subscribers  to  the  capital 
stock  of  said  company  In  various  amounts, 
among  whom  was  the  defendant  R.  S.  Lin- 
vllle, to  the  amount  of  (200;  that  a  number 
of  these  subscribers  paid  into  said  company, 
which  was  organized  and  known  as  the 
Kemersvllle  Manufacturing  Company,  the 
amount  of  their  subscrlptious,  while  some 
of  them  paid  only  a  part,  and  some  of  them 
paid  nothing,  or,  If  they  paid  any  part,  were 
allowed  to  withdraw  what  they  had  paid  In. 
In  1885  this  company  failed  In  business, 
became  Insolvent,  and  made  an  assignment 
of  its  assets  to  the  defendant  Hunt,  to  se- 
cure certain  of  its  creditors.  That,  some- 
time after  the  assigument,  the  plaintiffs, 
creditors  of  said  company,  commenced  this 
action  to  set  aside  said  assignment  for  fi-aud, 
and  for  judgment  on  their  several  Indebted- 
ness, and  for  general  relief.  This  action 
was  In  the  nature  of  a  creditors'  bill,  and  a 
reference  was  made  to  Mr.  Gray  to  take  and 
state  an  account  of  the  whole  matters  lu- 
volved,  which  he  did,  and  reported  to  fall 
term,  1889,  of  Forsyth  superior  court  Both 
sides  filed  exceptions  to  said  report,  and  it 
was  continued  until  February  term,  1891, 
when  all  the  exceptions  were  overruled,  re- 
port confirmed,  and  Judgment  rendered  for 
amoT-'ts  found  due  in  the  report  This  judg- 
ment was  appealed  from  (110  N,  C.  09,  14 
S.  E.  501),  and  the  judgment  modified  and 
affirmed,  subject  to  the  modifications  made 
by  this  court  In  said  report  the  referee 
finds  that  the  defendant  Linvllle  subscrib- 
ed $200,  and  that  he  paid  in  $100,  being 
one-half  of  his  subscription,  but  afterwards 
he  was  allowed  to  withdraw  the  $100  be 
had  paid  in,  and  the  court  goye  judgment 
against  said  defendant  for  the  amount  so 
found  against  him;  and,  although  this  judg- 
ment was  modified  in  this  court  on  appeal, 
it  was  not  modified  or  changed  In  respect  to 
LlnvUle.   After  this  action  was  commenced. 
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tbe  oimrt  maOe  an  Mder  to  Issue  snmiiionB 
to  all  the  coiporaton,  making  them  parties 
defendant,  and  it  see  ma  gnmmcnues  were 
Issued,  and  tbe  defendant  LluTHle  was  pres- 
ent, participating  In  taking  the  eridence  In 
the  reforence,  and  It  was  supposed  he  was 
served.  Bnt  the  papers  In  the  case  were 
aftowards  destroyed,  and  though  they  were 
paitially.  or,  it  may  be,  fnlly,  restored  by 
copies  from  the  case  on  appeal  In  this  court, 
no  snmmons  was  found  against  the  defend- 
ant Llnvllle.  The  concern  beli^  InsolTeot, 
a  summons  in  the  original  action  was  Is- 
sued against  the  defendant  IiinTlIle,  which 
was  served,  and  a  supplemental  complaint 
was  filed,  in  substance  (though  very  inartlst- 
Ically  done)  declaring  that  defendant  sub- 
scribed $200  to  the  capital  stock  of  said 
corporation;  that  he  paid  In  flOO,  but  after- 
wards drew  It  out;  that  he  (Llnvllle)  was  a 
party  to  the  action  when  tbe  account  was 
taken  and  judgment  rendered  against  him 
at  February  term,  1S91.  The  defendant  an- 
swers, and  does  not  deny  the  subscription, 
but  alleges  that  he  was  In  the  employment 
of  the  concern;  that  It  did  not  keep  Its  con- 
tract with  blm;  that  it  was  owing  blm  In 
January,  1888,  more  than  bis  subscription, 
and  it  compromised  the  mattw,  and  be  '*snr- 
rendered,"  and  It  paid  him  back  the  9100. 
He  denied  that  be  was  served  with  a  sum- 
mons, or  that  he  was  a  party  to  the  snlt 
at  the  taking  of  the  account,  or  at  the  time 
of  the  judgment  Without  objection  or  ex- 
ception, two  issues  were  submitted  to  tbe 
Jury  by  the  court:  "(1)  Was  R.  S.  UuTlUe 
a  party  to  this  action  at  the  time  of  the 
hearing  before  the  referee  January  18, 1888, 
and  when  ]u^;ment  was  rendered  confirm- 
ing tbe  referee's  report?  Ans.  Yes.  (2)  In 
what  amount,  if  any,  is  B.  8.  Llnvllle  In- 
debted to  tbe  Eemersvllle  Manufacturing 
Oompany?  Ans.  9200,  with  Interest  from 
January  18,  1889."  Upon  these  issues  tbe 
court  gave  Judgment  against  the  defendant, 
and  the  defendant  appealed,  assigning  the 
following  grounds  of  error:  "(1)  That  the 
Judge  allowed  the  Jury  to  consider,  in  pass- 
ing on  the  first  issue,  the  statement  In  tbe 
referee's  report  that  B.  S.  Llnvllle  was  pres- 
ent at  the  trial  before  him.  CThe  Judge  al- 
lowed this,  and  the  referee  also,  as  a  wit- 
ness, 80  testified.)  ^  The  admission  of  the 
referee's  report  as  evidence.  (When  this 
report  was  Introduced  by  the  plaintiffs,  the 
defendant  LlnvUle  did  not  object)  (3)  The 
admission  of  the  testimony  of  the  witnesses 
Buxton,  BUer,  Oray,  Glenn,  and  Blalock.  (4) 
The  said  defendant  also  Insisted  that  on  all 
the  eridence  the  court  should  have  Instruct- 
ed the  Jury  to  answer  tbe  first  issue  in  tbe 
negative.  (5)  Said  defendant  also  Insisted 
that  the  court  had  no  Jurisdiction,  the  prin- 
cipal amount  demanded  of  him  being  only 
two  hundred  dollars.  (6)  Said  defendant 
also  objected  to  the  appointment  of  a  receiv- 
er." 

Accoi-ding  to  the  view  we  have  of  this 


cam,  we  cannot  sust^n  cither  of  defend- 
ant's exceptions.  Tbe  first  isme,  orer  which 
It  seems  the  contest  was  made,  in  our  opin- 
ion, was  entirely  Immaterial,  and  should  not 
have  been  submitted.  But  It  did  tbe  de- 
fendant no  harm,  as  we  think  tbe  Judgment 
would,  or  should  have  been,  tbe  same.  If  the 
Jury  had  found  this  Issue  **No,"  Instead  of 
*^e8."  The  eoiporation  was  tbe  defendant, 
and  it  represented  the  assets  of  the  concon, 
and  a  Judgment  against  it  bound  the  assets. 
It  was  not  necessary  to  make  the  Individual 
corporators  (the  stockholders)  parties,  to  do 
this;  and  If  tbe  defradant  was  one  of  tbe 
corporators,  and  had  not  paid  his  subscrip- 
tion to  the  capital  stock,  and  the  concern 
was  Insolvent,  as  was  alleged  and  not  de- 
nied, it  was  a  part  of  the  assets,— a  trust 
fund  for  the  payment  of  debts.  BlalodK 
V.  Manufactnrlng  Co..  110  N.  G.  103,  14  S. 
E.  001;  Heggle  v.  Association,  107  N.  0.  681. 
12  8.  B.  275,  and  cases  there  cited.  The 
findings  of  the  referee  and  the  Judgment  of 
the  court  at  February  term,  ISSa,  finding 
and  adjudging  that  the  defendant  Llnvllle 
was  one  of  tbe  corpcwators;  that  he  sub- 
scribed $200,  and  had  not  paid  It,  or  that 
he  had  paM  flOO  and  taken  It  out  again,  and 
owed  It  now,  was  at  least  prima  facie  true, 
and  was  competent  evidence,  If  not  conclu- 
sive. And  if  the  defendant  TJnville  was 
not  a  party  at  the  time  of  taking  the  account 
uid  Judgment  (and  we  are  assuming  that  he 
was  not),  then  we  do  not  say  that  he  might 
not  have  disputed  the  correctness  of  said 
Judgment  as  to  his  liability  to  the  corpora- 
tion. Bnt  we  do  say  that  It  was  compe- 
tent evidence,  and  established  the  Indebted- 
ness of  tbe  corporation  to  plaintiff.  But  as 
defendant  Introduced  no  evidence,  and  hav- 
ing admitted  bis  subscription,  and  that  he 
had  not  paid  It,  it  was  the  duty  of  the  court 
to  Instruct  the  Jury,  as  he  did,  to  find  the 
second  issue  for  the  plaintiffs.  If  we  are 
correct  In  this,  the  defendant's  first  exception 
cannot  be  sustained,  as  a  part  of  tbe  Judg- 
ment at  February  term,  1891,  confirming  the 
report  of  the  referee  and  Judgment  thereon, 
made  the  report  a  part  of  the  Judgment  and 
it  was  necessary  to  refer  to  the  report  to 
see  what  the  Judgment  was. 

In  the  esse  on  appeal  the  Judge  says  there 
was  no  exception  to  the  introduction  of  the 
report  In  evidence,  as  stated  in  defendant's 
second  exception,  so  this  disposes  of  that 
exception.  If  we  bad  not  alr«idy  disposed 
of  it  In  what  is  said  as  to  the  first  excep- 
tion. 

The  third  exertion  cannot  be  sustained, 
as  we  think  (but  we  do  not  pass  upon  this), 
for  the  reason  that  It  was  as  to  an  imma- 
terial issue,  tbe  finding  of  which  either  way 
could  not  have  affected  the  result 

The  fourth  exception  bas,  In  effect  heen 
passed  upon  by  what  we  have  already  said 
as  to  the  Judgment  of  February,  1801. 

The  fifth  and  sixth  exceptions,  ss  we  un- 
derstand, were  abandoned  on  the  argumoit; 
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but,  tt  th<cr  wer*  not.  thej  cannot  be  mm- 
tafned. 

We  alao  understood  it  to  be  stated  on  tbe 
argroment  that  It  woold  reqi^  all  tbe  de- 
fendant UnTllle  was  due  the  concern,  togetb- 
«r  vltb  all  tber  wonld  be  able  to  realize 
from  otber  stockbolders,  wbo  bad  not  paid 
their  subscription,  and  what  they  would  be 
able  to  realize  from  the  property  and  effects 
of  tbe  concern,  and  more,  to  pay  tbe  Indebt- 
edness of  the  said  corporation.  And  with  this 
understanding  we  affirm  the  Judgment  oi 
the  court  below.  But  If  it  should  not  re- 
quire the  whole  of  tbe  unpaid  subscriptions* 
together  with  tbe  other  assets  of  the  coi^ 
cem,  to  pay  said  Indebtedness,  then  defend- 
ant would  only  be  required  to  pay  his  ratS" 
ble  paxL  Affirmed. 


die  N.  C.  718) 

OBAWFOBD  et  aL  t.  PBABSON. 
CSn^ems  Oowt  of  North  Osiolliia.  AprO  7S, 

1885.) 

IxnMonoH— Right  to  DAirAOSs— Fboobdobs. 

1.  In  an  action  asainst  defendant  for  wronR- 
fully  BQine  out  an  liijunction,U  U  mmeceuary  to 
allege  ana  prove  that  the  injunction  was  Issued 
without  probable  caose. 

2.  Code,  a  341,  providinr  that  If  the  court 
tball  finally  decide  that  plaintiff  waa  not  en^ 
tied  to  an  injunction  the  plaintiff  shall  pay  sueh 
dsmageB,  as  may  be  ascertained  by  reference  or 
otherwise,  aa  the  Judge  directs,  does  not  con- 
template that  a  aeparate  action  shall  be  broiufat 
for  damages  sustained  by  the  wnwgful  samg 
out  of  an  injunction. 

8.niat  the  ivincipal  was  sued  without 
joining  the  sureties  as  defendants  makes  no 
difference. 

4.  In  the  action  In  which  an  injunction  was 
Issued,  a  motion  to  assess  damages  for  wrong- 
fully suing  it  out  cannot  be  allowed  before  there 
ia  a  final  determination  that  the  plaintiff  was  not 
entitled  thereto. 

Appeal  from  mpatm  court,  McDowell 

county;  Allen,  Judge. 

Action  by  J.  S.  Crawford  and  anothw 
against  S,  X.  Pearson  for  damages  for 
wrongfully  suing  out  an  Injunction.  A  d»- 
mnrrer  to  the  complaint  was  orermled.  B*- 
Tersed. 

J.  B.  Batcbelor,  for  appellant  B.  J.  Jus- 
tice, for  appellee. 

MONTGOMBRT,  J.  Under  chapter  251, 
Acts  1893,  it  1b  no  longer  oecessar;  to  allege 
want  of  probable  cause  In  proceedings  to  re- 
cover damages  against  plalntitC  In  Injunction 
suits. 

Tbe  second  ground  of  demurrer  ought  to 
have  been  sustained.  The  Code  (section  341) 
does  not  contemplate  that  a  separate  action 
f^liall  1>e  brouf^ht  on  an  Injunction  bond,  but 
that  the  damages  sustained  by  reason  of  tbe 
injunction  shall  be  ascertained  by  proceed- 
ings In  the  same  action,  and  la  a  mode  most 
expeuitious,  and  least  expensive  to  tbe  par- 
ties, consistent  with  the  due  administmtlon 
of  Justice  and  with  orderly  proceedings. 
v.2l8.B.no.9— 36 


North  fiaroMna  O.  A.  Oo.  T.  North  Candlsa 
O.  D.  COw,  79  N.  G.  4a 

That  the  defendant  waa  sued  alone  in 
this  action,  and  not  his  sureties  on  the  In- 
junction bond  with  him,  makes  no  differ- 
ence. The  undertaking  does  not  impose  any 
new  liability  on  the  defendant,  but  simply 
provided  an  additional  security;  and  there- 
fore the  damage  which  tbe  plaintiff  suffered, 
if  any,  should  have  been  assessed  In  the 
same  manner  as  if  the  sureties  on  the  un- 
dertaking had  been  mored  a^inst  1.  e.  In 
the  same  action  In  which  the  injunction  was 
issued. 

The  motion  made  by  the  plaintiff  In  the 
action  in  which  the  Injunction  was  Issued, 
to  hare  tals  damages  assessed,  was  prema< 
tore.  Before  that  motion  could  bare  been 
allowed,  there  must  have  been  a  flnal  de- 
termination of  tbe  action.  Thompson  t. 
McNalr,  64  N.  a  448.  There  was  error  in 
the  ruling  of  the  court  below.  Tbe  demur- 
rer ought  to  have  been  sustained.  Error. 

AVERT.  X.  did  not  sit. 


(US  H.  C.  ItSi 
MOOSE  et  al.  t.  MARKS. 
(Supreme  Court  of  North  Carolina.  April  23, 
1895.) 

Applicatiom  ow  Patvents. 
Plaintiff  held  two  notes  against  defend- 
ant,—one  as  executor,  the  other  in  liifl  own  right, 
as  assignee,  without  defendant's  knowledge:  and 
in  answer  to  his  request  for  money,  made  on 
the  ground  that  "<xie  of  the  hdrs"  needed  it, 
defendant  remitted  a  check.  Bdd,  that  the 
same  should  be  applied  on  the  note  held  by  plain- 
tiff as  executor, 

Appsal  fnnn  superior  court  Stanly  comity; 
Boblnsan,  Judge. 

.  Action  by  J.  H.  Moose  and  others,  execu- 
tors, against  W.  8.  Marks,  on  a  promissory 
note.  From  a  judgment  for  plaintiffs,  de- 
f okdant  appeals.  Berersed. 

Brown  ft  jNome,  for  appellant  Mont- 
gomery &  Orowell,  tor  appellees. 

PAIRCLOTH,  C.  J.  It  is  agreed  all  round 
that  the  debtor  may  direct  tbe  application  of 
his  payment,  and,  on  bis  failure  to  do  so. 
the  creditor  may  make  the  appIIcaUon;  and. 
If  be  fails,  then  the  law  will  make  It  to  the 
debt  with  least  security.  Here  the  plaintiff 
held  a  note  for  $G00,  in  his  right  as  executor, 
against  defendant,  and  another  for  a  less 
amount,  as  assignee.  In  his  Individual  right. 
Tbe  latter  holding,  however,  was  unknown 
to  the  defendant  The  plaintiff  applies  by 
letter  for  $75,  "as  tme  of  the  heirs  Is  in  a 
strain,  and  needs  It  very  much."  The  de- 
fendant answers:  "Find  check  for  $oT.50. 
*  *  *  I  will  send  you  s<Hne  more  as  soon 
as  I  can  raise  it"— which  was  equivalent  to 
saying,  "I  send  you  tbis  amount  to  rdlere 
tbe  heir  In  distress,"  and.  In  legal  effect 
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•waa  s  request  to  apply  it  <ui  the  (600  note, 
and  ffood  faith  required  that  It  be  done. 
Judgment  xerersed. 


(U6  N.  C.  761) 

CLARE  T.  HODOB. 

fSaprema  Oourt  of  North  CatoUna.  April  23, 
1895.) 

COMPKTRKOT  OW  WlTNE83 — ChaTTEI.  MoRTOAOB — 

EiEouTioN  Br  CoKPORATios— Validity. 

1.  Since  Code,  S  1351,  removes  the  disqnal]- 
ficatloQ  of  nitnesBeB  intereBted  in  the  suit,  a 
mortgagee  in  a  chattel  mortgage  ia  competent, 
as  a  subscribing  wltnoai^  to  prove  the  execu- 
tion thereof. 

2.  One  claiming  under  a  chattel  mortgage 

eDrporting  to  be  executed  by  a  corporation,  and 
aring  the  corporate  seal  attached,  is  not  tmund 
to  show  that  hs  execution  was  authorized. 

3.  It  la  competent  to  show  that  the  seal  af- 
fixed to  a  chattel  mortgage  purporting  to  be 
ezecnted  by  a  corporation  was  not  affixed  by 
corporate  authority. 

4.  A  chattel  mortiraee  rprited  that  a  certain 
corporation  was  indebted  to  the  mortgagee,  "for 
which  he  holds  my  note,"  and  to  secure  the  same 
"I  do"  convey  to  him  certain  property  owned 
by  the  corporation;  and  "If  I  fail"  to  pay  the 
debt  the  mortgagee  may  sell,  allowing  an  attor- 
ns fee  to  be  charged  to  **me."  The  attestation 
was,  witnesa  "my"  hand  and  seal,  and  the 
mortgage  was  signed  by  the  prrsidF-nt  of  the 
corporation  as  "president."  with  his  private 
seal,  and  by  others  who  signed  as  "treasurer" 
and  as  "stockholder,"  the  fomorate  rbiiI  being 
set  opposite  their  names.  Held,  that  the  ezecu- 
ti<m  was  the  president's  personal  act. 

5.  Since  the  property  described  in  said  mort- 
gage was,  at  the  time  of  the  execution,  the 
propertjr  of  the  corporation,  and  in  the  adverse 
possession  of  a  third  person,  the  mortgage  was 
properly  excluded  in  replevin  by  the  mortgage* 
for  said  property. 

Appeal  from  superior  court,  Rutimfbrd 

county;  Boykln,  Judge. 

Replevin  by  R.  B.  Clark  agaluat  Joseph 
Hodge.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Afflrmed. 

The  property  In  suit  was  owned  by  a  cor- 
poration, and  plaintiff  claimed  the  same  un- 
der a  chattel  mortgage,  which  he  offered  In 
evidence.  To  the  introduction  of  the  paper 
defendant  Interposed  the  following  objectlone, 
to  wit:  (1)  The  paper  writing  was  not  attest- 
ed by  the  secretary  of  the  corporation,  as  re- 
quired by  Acts  1891.  C  118,  p.  104.  (2)  It 
was  not  shown  that  the  parties  who  executed 
the  paper  had  any  authority  from  the  mem- 
bers of  the  corporation  to  make  It  There 
was  no  evidence  that  the  corporation  author- 
ized the  execution  of  the  mortgage.  (3)  The 
liaper  was  void,  because  the  pretended  mort- 
gagee was  the  sole  subscribing  witness  there- 
to. Ills  attestation  alone  would  not  and  did 
not  sutflciently  prove  the  execution  of  the  pa- 
per so  as  to  authorize  the  clerk  to  order  the 
registration.  (4)  The  corporation  could  not 
make  a  mortfaTige  or  deed  of  trust  on  the 
property,  because  at  the  time  the  mortgage 
was  made  It  did  not  have  possession  of  the 


property;  it  (the  property]  b^ng  In  possesstm 
of  defendant  The  court  ruled  the  paj^  out, 
and  plaintiff  excepted.  Upon  this  rnUng, 
plaintiff  took  a  nonsuit,  and  prayed  an  aweal. 

E.  J.  Justice,  for  appellant  S.  Gallert,  for 
appellee^ 


OLARK,  J.  It  was  not  a  sufficient  objec- 
tion to  the  introductltm  of  the  mortgage  that 
the  subscribing  witness  thereto,  by  whom  Its 
execution  was  proved  when  admitted  to  pro- 
bate, was  the  mortgagee  therein.  The  Code 
(section  1851)  removes  the  disqualification  at- 
taching formerly  to  witnesses  having  an  In- 
terest The  mortgagee  In  this  case,  not  com- 
ing witiiln  any  of  the  exceptions  (Code,  |  S90; 
Bnnn  t.  Todd,  107  N.  0.  206,  U  S.  B.  lOiS), 
was  competent  as  subscribing  witness,  to 
prove  the  execution  of  the  mortgage  to  him- 
self; but  such  practice  Is  not  commended  nor 
to  be  encouraged,  for  the  probate  Is  ex  parte, 
without  opportunity  for  cross-exami nation. 
Kor  was  It  Incumbent  upon  the  party  offer- 
ing the  mortgage  to  show  that  Its  eKCUtlon 
was  duly  authorized.  Tbe  common  seal  be- 
ing affixed.  Is  prima  facie  evidence  that  It 
was  affixed  by  proper  authority.  1  Devi. 
Deeds,  fi  841.  It  was  competent  tor  the  op- 
posite party  to  go  behind  the  seal,  and  show 
that  it  was  not  affixed  by  tiie  legally  exercis- 
ed authority  of  the  company.  Duke  t. 
Markham,  105  N.  a  131.  130.  10  8.  B.  1017. 
But  the  Instrument;  on  Its  fac^  Is  not  the 
mortgage  of  the  corporaticHi.  It  recites  that 
the  corporation  (naming  it)  Is  indebted  to  the 
plaintiff,  "for  which  beholds  my  note.  •  •  • 
To  secure  the  payment  of  the  same,  I  do  here- 
by convey  to  Um  •  •  ♦  the  following 
articles  of  personal  property,  to  wit,  •  •  • 
now  In  the  Hodge  Hotel,  belonging  to  the 
said  company;  and  If  I  fall  to  pay  said  debt 
by  the  13th  of  AprU,  ISOfi,  [then  foUows 
power  of  sale,  with  providon  for  allowance  of 
ten  per  cent,  to  attorney  for  collection]  char^ 
glng  said  fee  to  me.  and,  after  paying  said 
debt.  Interest,  costs,  and  fee,  the  surpliu  to 
be  paid  over  to  said  Clark  [the  mortga- 
gee]. Witness  my  hand  and  seal,  this  18th 
April,  1802."  To  this  D.  N.  Hitchcock  af- 
fixes his  signature  as  "president,"  adding  bis 
private  seal.  Two  others  signed  respec- 
tively "treasurer"  and  "stockholder,"  the  sea! 
of  the  corpomtiOQ  being  set  opposite  to  the 
three  names.  Act  1891,  c.  118  (since  re- 
pealed, and  re-enacted  with  some  modifica- 
tion by  Act  1893,  c.  95),  is,  like  Code,  S  tSS5, 
an  pnablfnc  act.  additional  to.  and  not  exclu- 
sive of,  the  common-law  mode  of  executing 
iloedg.  Bason  v.  Mining  Co.,  BO  N.  C.  417. 
This  Instrument  might  possibly,  therefore,  be 
admitted  aa  executed  in  behalf  of  the  corpora- 
tion, so  far  as  the  common  seal  and  the  sign- 
ing of  the  officers  are  concerned;  but  from 
the  attestation  clause^  the  body  of  the  deed, 
and  the  conveying  words  it  Is  clear  that  It 
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la  the  conveyance  of  D.  N.  Hitchcock,  and  not 
that  of  the  corporation,  acting  through  him. 
It  Is  the  personal  act  and  deed  of  Ita  presi- 
dent Clayton  T.  Cagle,  97  N.  0.  300,  1  S.  B. 
C23;  Davidson  t.  Alexander,  84  N.  O.  621; 
Insurance  Co.  v.  Hicks,  48  N.  O.  58;  Plem- 
mons  T.  Improvement  Co.,  108  N.  C.  614,  13 
S.  E.  188.  It  Is  admitted  that  the  property 
embraced  In  the  description  was,  at  the  tlmft 
of  the  execution  of  the  mortgage,  the  proper- 
ty of  the  corporation  (not  of  said  Hitchcock), 
and  was  In  the  adverse  possession  of  the  de- 
fendant. The  mortgage  offered  was  there- 
fore properly  excluded.  No  error. 


(U6  N.  C.  1061) 

STATE  V.  MITXS. 
(Snpreme  Court  of  North  Carolina.  April  23, 
1895.) 

BLASDBR— E  VIDBN  CV. 

On  trial  tor  slander  of  a  woman,  after 
Ihe  defendant,  as  a  witness,  bad  admitted  the 
innocence  of  the  prosecutrix,  and  had  undertak- 
en to  justify  the  words  spoken  on  the  ground 
that  he  had  only  repeated  a  minor,  without 
wrong  motive,  an  affidavit  made  by  him,  at  a 
prior  term  of  court,  to  secure  a  continuance  od 
the  ground  of  the  absence  of  a  witness  by  whom 
he  expected  to  prove  the  unchastity  of  the 
prosecutrix,  was  property  admitted. 

Appeal  from  superior  court.  Union  county; 
Robinson,  Judge. 

Red  Mills  was  convicted  of  slander,  and 
appeals.  Affirmed. 

The  Attorney  General,  for  the  Stata, 

FAIBCLOTH.  a  J.  The  defendant  was 
Indicted  for  slandering  an  Innocent  woman. 
At  Bome  term  of  court  before  the  trial  term, 
the  defendant  filed  an  affidavit  for  a  con- 
tinuance because  of  the  absoice  of  certain 
wltnesaea  by  wh<xn  he  expected  to  prove  an 
actual,  sexnal  intercourae  of  the  prosecutrix 
with  another  person.  At  the  trial,  after  the 
state  rested  Its  caaa,  the  defendant  caused 
himaelf  to  be  examined  as  a  witness  In  his 
own  behalf,  when  he  admitted  the  Innocence 
and  virtue  of  the  prosecutrix,  and  undertook 
to  Justify  the  words  spoken  by  swearing  that 
be  was  simply  repeating  a  rumor  that  he 
had  heard,  that  he  meant  no  harm  by  it.  and 
that  he  had  requested  the  party  to  say  noth- 
ing about  It  After  defendant's  evidence  was 
closed,  the  state  offered  the  affidavit  above 
referred  to  for  the  purpose  of  showing  de- 
fendant's animus  In  speaking  the  words  char- 
ged in  the  indictment  This  evldoice  was 
objected  to,  but  admitted,  and  the  defendant 
excepted.    Verdict  of  guilty. 

The  affidavit  was  competait  evidence.  The 
plea  of  Justification  put  on  the  record  Is  an 
aggrarttlon.  If  the  defendant  either  aban- 
dons the  plea  at  the  trial,  or  falls  to  prove  It. 
Words  written  or  spoken  before  or  after 
those  trued  on  are  admissible  to  show  the 
animus  of  the  defendant  also  the  mode  and 
extent  of  their  repetition.    Odger,  Sland.  & 


L.  H  178,  272;  Folk.  Starkle.  Sland.  |  580; 
Newell,  Defam.  p.  331,  S  31;  Id.  p.  348,  M 
56,  58.  Any  words  spoken  before  or  after 
action  begun  are  competent  to  show  the  de- 
gree of  malice.  Brfttaln  v.  Allen,  2  Dev.  125; 
James  v.  Clarke  1  Ired.  397.   No  nror. 


ai6  N.  c.  vm 

STATE  V.  LILLT. 

(Supreme  Court  of  North  Carolina.  April  23, 
1895.) 

Carrtiss  Wbapomb— EvinsHca. 

Tn  a  trial  for  carrying  a  pistol  concealed, 
the  evidence  showed  that  it  was  worn  under  an 
overcoat  bat  did  not  show  whether  the  overcoat 
was  open  or  buttoned.  There  was  also  evi- 
dence tiiat  the  pistol  could  "be  seen."  Hdd, 
that  the  queationa  as  to  whether  the  evidence 
was  sufficient  to  rebut  the  presumption  of  con- 
cealment radsed  by  statute  (Code,  i  1005)  upon 
proof  that  defendant  has  the  weapon  on  nis 
person  off  his  own  premises,  and  as  to  whether 
the  pistol  was  actually  concealed,  were  for  the 
Jury. 

Appeal  from  aupertw  court,  Stanly  county; 
Robinson,  Jndge. 

Joel  Lilly  was  convicted  of  carrying  a  con- 
cealed weapon,  and  appeals.  Reversed. 

Bennett  &  Bennett,  for  appellant  The  At- 
torney General,  for  the  State. 

CIjABK,  J.  The  statute  raises  a  presump- 
tion that  the  weapon  la  concealed  upon  proof 
that  the  defendant  baa  it  about  bla  porscm  off 
bis  own  premises.  Gode^  I  lOOS.  The  de- 
fendant, to  rebut  this  presumption,  relies  on 
the  evidence  "that  the  pistol  could  be  seen 
either  when  the  defendant  was  sitting  down 
or  standing  up."  On  the  other  hand,  the  stale 
relies  on  the  Act  that  the  defendant  bod  It 
on  under  his  overcoat  It  dora  not  appear 
how  the  overcoat  was  worn,  whether  open, 
displaying  the  weapon,  or  partly  buttoned  up. 
It  could  not  have  been  buttoned  up  entirely, 
since  the  weapon  "could  be  seen."  Whether 
the  presumption  of  concealment  was  rebutted, 
whether  the  weapon  was  In  fact  concealed, 
but  a  close  scrutiny  might  have  enabled  oae 
to  see  it,  or  whether  In  fact  it  was  worn  open- 
ly, the  overcoat  uolotentiouaily  in  certain  po- 
sitions, obstructing  the  view,  was  a  question 
which  should  have  been  left  to  the  Jury.  The 
Indictment  Is  for  carrying  a  concealed  weap- 
on, not  for  simply  carrying  the  weapon.  State 
V.  Dixon,  114  N.  C.  850,  19  S.  E.  364.  The 
gist  of  the  offense  Is  the  manner  of  carrying 
it.  The  jury  should  have  been  told  that  the 
burden  was  on  the  defendant  to  rebut  the 
presumption  of  concealment  and,  upon  the 
evidence,  whether  tliat  presumption  had  heea 
rebutted,  should  have  been  left  to  them  under 
proper  Instructions.  Possibly  his  honor's  view 
on  the  facts  was  right,  if  he  had  been  sitting 
as  a  Juror,  but,  as  different  conclusions  might 
have  been  drawn  from  the  evldwce,  the  case 
should  have  been  left  to  a  Jury.   New  trial. 
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HAi^s  T.  Western  union  tel.  co.i 

(Sav«me  Coart  of  Georgia.  Aug,  31,  18M.) 

TiuexAra  Cohpajiibb  —  Pbnaiat  vos  Diut  — 
Sraruunoir  as  to  Psnnraixa  Clux 
— Public  Fomct. 
Tfa«  stotnte  ImposiDr  upon  telegrsph  eom- 
paniea  a  penalty  for  defaDlt  in  the  traDsmiBBion 
or  deliTerr  of  messases  is  based  upon  pnblic 
ptriiej.  and  has  for  its  object  the  qoickeniog  of 
the  diligence  of  these  companies  Id  the  per- 
formance  of  thdr  dotles  to  the  pnbiic.  With 
this  object  in  riew,  it  seeks  to  enconrage  both 
the  sender  and  the  sendee  of  meuages  to  sue  for 
the  penalty,  by  offering  to  the  one  who  shall 
first  site  the  whole  amount  of  the  recovery.  For 
a  company  to  protect  itself  against  payment  of 
the  penal^  by  a  contract  with  the  sender,  made 
at  me  time  of  receiving  Cram  him  the  message 
to  be  sent,  that  It  will  not  be  liable  nnless  a 
daim  for  the  penalty  is  preeented  to  it  or  iu 
agents.  In  writing,  within  60  days  after  the  mes- 
sage is  filed  for  transmisidon,  wonld  be  con- 
trary to  the  policy  of  the  leglelatare  in  enacting 
the  statnte,  and  all  such  contracts  arc  ToId 
and  of  no  effect.  Simmons,  J.,  dissenting, 
(Syllabos  by  the  Conrt.) 

Error  from  snperlor  conrt,  Sumter  county; 
W.  H.  Plsb,  Jndse. 

Action  b7  J.  B.  Bfatbis  against  the  Western 
Union  Telefcmph  Cunpany  to  recovN  tlie  stat- 
ntorr  penalty  fiir  default  In  dellTering  a  mes- 
sage. Judgment  for  defendant,  and  jdalntiff 
brings  error.  Berersed. 

Hardeman,  Davis  &  Turner,  W.  T.  Lane, 
and  Jas.  Dodaon  A  Son,  for  plaintiff  In  error. 
Gnstln,  Ouerry  ft  Hall,  for  defendant  In  er- 
tor. 

LUMPKIN,  J.  Hatbls  brought  an  action 
against  the  telegrapb  companj  for  the  statu- 
tory penalty.  The  blank  upon  which  hla  mes- 
sage was  written  had  printed  upon  It  the  fol- 
lowing stipulation:  "The  company  will  not 
be  liable  for  damages  or  statutory  penalties 
In  any  cose  where  the  claim  Is  not  presented 
In  writing  within  sixty  days  after  the  mes- 
sage Is  filed  with  the  company  for  transmis- 
sion.*' The  only  question  presented  for  our 
determination  Is  whether  or  not  the  company 
Is  relieved  from  the  penalty  In  a  case  where 
the  claim  for  It  was  not  presented  within  the 
time  prescribed  by  this  stipulation.  The 
court  below  adjudicated  in  favor  of  the  tele- 
graph company  upon  this  question,  and  the 
majority  of  the  court  are  of  the  opinion  that 
this  Judgment  was  erroneous.  In  Hill  v.  Tele- 
graph Co..  85  Ga.  425,  11  S.  B.  874,  It  was 
held  that  a  stipulation  on  a  blank  upon  which 
a  t^egrapblc  message  was  written,  to  the  ef- 
fect that  the  company  would  not  be  liable  for 
damages  In  any  case  where  the  claim  was 
not  presented  within  60  days  after  sending 
the  message,  was  a  reasonable  regulation,  and 
therefore  obligatory  upon  the  sender.  But 
In  Telegrapb  Co.  v.  Janes,  90  Oa.  254,  16  S. 
B.  83,  it  was  held  that  the  contractual  lim- 
itation of  60  days  for  presenting  a  claim  for 
damages  against  a  telegrapb  company  did  not 
apply  to  the  statutory  penalty.  To  the  same 
effect,  see  Telegraph  Co.  v.  Oooledge,  86  Ga. 
104,  12  S.  £.  264.    Thus  It  has  been  settled 


that  a  daim  for  damages  and  a  claim  for  the 
psialty  are  separate  and  distinct  things.  In 
none  of  the  cases  above  mentioned,  however, 
was  the  question  presented  la  the  case  at  bar 
made  or  passed  upon.  The  Ideatlcal  question 
arose  and  was  decided  in  Telegrapb  Co.  v. 
Jones,  95  Ind.  228,  In  which  It  was  held  by 
the  supreme  court  of  Indiana  that  a  telegrapb 
company  may  lawfully  contract  that  a  claim 
for  a  statnt<»7  penalty  shall  be  made  within 
a  reasonable  time,  and  that.  In  the  absence 
of  special  circumstances,  60  days  is  not  un- 
reasonable. The  Missouri  court  of  appeals. 
In  Montgomery  v.  Telegraph  Co..  50  Ma  App. 
591,  decided  that  the  terms  "any  claim,"  in 
a  telegraph  message  blank,  included  a  statu- 
tory penalty;  and  in  the  same  case  it  waa 
held  that  a  stipulation  in  such  a  blank  that 
the  company  would  not  be  liable  for  damages 
unless  the  claim  therefor  was  made  in  writ- 
ing, and  presented  to  the  company,  within  60 
days  after  receipt  of  the  message,  would  pro- 
tect the  company  from  liability  for  the  statu- 
tory penalty  where  no  claim  bad  been  pre- 
sented by  the  plaintiff,  and  bis  action  was  in- 
stituted more  than  60  days  after  delivery  of 
the  message  to  the  company.  We  cannot  fol- 
low these  courts  In  the  conclusions  above  an- 
nounced. Our  statute  Imposing  a  penalty  upon 
telegraphic  companies  for  default  In  the  trans- 
mission or  delivery  of  messages  is  based  upon 
public  policy,  the  object  of  which  Is  to  quick- 
en the  diligence  of  these  companies  in  the 
performance  of  their  duties  to  the  publla 
This  policy  cannot  be  annulled  or  defeated  by 
mere  regulations  adopted  by  a  telegraph  com- 
pany, or  by  stipulations  printed  upon  Its 
blanks  in  pursuance  of  such  regulations.  The 
company  has  no  right  to  require  a  customer 
to  use  a  blank  with  a  stipulation  upon  It  as  to 
penalty,  such  as  that  which  was  printed  on 
the  blank  upon  which  the  message  of  the 
plaintiff  was  written.  The  mere  fact  that  a 
customer  voluntarily  uses  such  a  blank  with- 
out objection  is  of  no  consequence.  As  be 
could  not  be  compelled  to  use  it,  bis  so  doing 
Is  really  without  consideration,  so  far  as  be 
Is  concerned,  and  is  not  binding  upon  him. 
Besides,  this  Is  not  a  matter  for  contractual 
negotiations  between  the  parties.  In  Tele- 
graph Co.  V.  Taylor,  84  Ga.  408,  11  S.  B.  396, 
it  was  said  that  "the  penalty  la  for  the  wrong- 
ful violation  of  a  public  duty,  and  neither  In 
whole  nor  in  part  for  a  mere  breach  of  con- 
tract"; and  this  conclusion  is  borne  oqt  by 
the  reasoning  of  Chief  Justice  Bleckley  on 
pages  413,  414,  84  Ga.,  and  page  396.  11  S. 
B..  and  the  authorities  there  cited.  We  have 
not  the  slightest  idea  that  In  enacting  the  stat- 
ute now  under  consideration  the  general  as- 
sembly ever  supposed  or  Intended  that  a  tele- 
graph company  would  be  able  to  protect  Itself 
against  the  payment  of  a  penalty  In  the  man- 
ner here  atten^ited.  On  the  contrary,  we 
feel  certain  that  to  allow  this  to  be  done 
would  be  violative  of  the  legislative  policy, 
and,  in  a  large  measure,  would  defeat  the 
purpose  for  which  the  statute  was  passed. 


-        'tMBtttiBg  cvialon  of  Snunona,  J„  aee  21  &  B.  1089. 
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It  was  ar^ed  that  our  statnte  waa  adopted 
from  that  of  Indiana,  after  the  decision  In  95 
Ind.  228,  and  consequ^tly  that  the  constrnc- 
tloa  of  that  statute  by  the  supreme  court  of 
that  state  should  be  followed  by  this  court. 
Our  statute  Is  not  Identical  with  that  of  In- 
diana; and  besides  we  find,  upon  ezamlnaUon, 
that  similar  statutes,  rarylng  more  or  less  In 
terms,  have  been  passed  in  a  number  of  the 
states  of  this  Union,  from  several  of  which 
It  might,  with  equal  propriety,  be  said  our 
statute  was  taken.  But  granting,  for  the 
sake  of  the  argument,  that  ours  is  an  adop- 
tion of  the  Indiana  statute,  the  answer  to  the 
above  contention  Is  that  the  Indiana  case  in 
no  sense  involved  a  construction  of  the  mean* 
Ing  of  any  words  or  phrases  used  In  their 
statute.  The  court  was  simply  imsslng  upon 
a  contract,  or  an  alleged  contract,  of  which 
the  statute  said  nothing,  and  which  was 
urged  as  a  defense  to  a  case  arising  under 
the  statute.  The  court  was  not  undertaking 
to  Interpret  the  statute  itself.  We  under- 
stand the  rule  invoked  to  be  applicable  where 
one  state  adopts  legislation  existing  In  an- 
other, the  courts  of  which  have  construed  and 
interpreted  the  meaning  of  language  used  in 
the  statute.  An  illustration  which  occurs  to 
us  at  the  moment  may  be  found  In  the  case 
of  Steamship  Oo.  t.  Way,  90  6a.  747,  17  B. 
B.  57.  There  it  appeared  that  the  term 
"trinkets,"  as  used  in  the  BngHsh  carrlos' 
act,  from  which  our  act  of  congress  was  bor- 
rowed, had  been  given  by  the  English  courts 
a  certain  meaning;  and  It  was  held  that.  In 
adopting  the  Bnglfah  statute,  congress  ad- 
visedly used  the  word  "trinkets"  as  having 
the  meaning  which  the  English  courts  had  at- 
tached to  It  On  the  whole,  we  do  not  feel 
under  any  restraint,  from  any  source,  to  do 
otherwise  than  follow  our  own  oonclnsion  up- 
on the  question  at  bar,  which  we  have  delib- 
erately reached  after  a  meet  anxious  and 
careful  oonsldoutloa.   Judgment  reversed. 

SIMMONS.       dissenting.    [See  21  &  B. 

losaj 

<96  Ga.  62S) 

WAI>KBR  V.  WESTERN  UNION  ITBL.  OO. 
(Supreme  Court  of  Georgia.   Oct  22,  1894.) 

Tblsoraph  Coupavibb  — Stifcution  is  to  Phi 
aiHTiHS  Gmu  roR  Pbnaltt. 
This  case  is  controlled  by  Mathli  v. 
Tel^ph  Co.  (decided  Angnst  81, 18M)  SX  & 

(Syllabus  by  the  Court) 

Error  from  nipertor  eonrt  Ware  ooon^; 
J.  h.  Sweat;  Judge. 

Actiui  by  J.  Lh  Walker  against  the  Wes^ 
em  ITnloa  Telegraph  Company  to  xecorer 
damages  for  falltue  to  tnosmlt  and  d^ver 
a  telegram  with  &m  diligence.  There  was 
a  judgment  of  nonanlt,  and  plaintiff  Inrlngi 
error.  Bereroed.' 

Th6  following  is  the  official  r^Mirt: 

Walker  sued  die  telegrapih  company  for 
the  smtutwy  penalty  for  flUlure  to  transmit 


and  deliver  with  due  diligence,  etc.,  a  dis- 
patch sent  to  him  at  Waycross,  Oa.,  on  July 
24,  1893.  A  nonsuit  was  granted  In  the  case 
upon  the  ground  that  plaintiff  had  failed  to 
IHvve  that  a  demand  in  writing  for  the  pen- 
alty had  been  made  upon  the  defendant 
within  60  days  after  the  original  message 
was  filed  with  the  defendant  for  transmis- 
sion. Plaintiff  excepted.  Upon  the  trial 
there  was  no  evidence  of  such  a  demand, 
nor  of  a  waiver  thereof.  Upon  the  back  of 
the  original  telegram  was  tlie  statement  that 
defendant  would  not  be  liable  for  damages 
or  statutory  penalty  In  any  case  where  the 
claim  was  not  presented  in  writing  60  days 
after  the  message  was  filed  with  the  com- 
pany for  transmission;  and  upon  the  tele- 
gram, as  delivered,  was  the  statement  that 
defendant  would  not  hold  Itself  liable  for 
errors  or  delays  io  trausmiralon  or  delivery 
of  unrepealed  message,  where  the  claim  was 
not  presented  In  writing  within  60  days  after 
the  message  was  filed  with  the  company  for 
transmission,  and  that  this  was  an  unrepeal- 
ed message,  and  was  delivered,  by  request 
of  the  sender,  under  said  condltlona 

W.  M.  Toomer,  for  plaintiff  in  error.  Oro- 
vatt  &  Whitfield,  for  defendant  In  error. 

FEB  CURIAM.   Judgment  reversed. 


(H  Oft.  859} 

UNITED  UNDERWRITERS*  INS.  CO.  et  al. 

V.  POWELL  et  al. 
(Snpreme  Court  of  Georgia.  Ang.  31,  1894.) 

APPBi.LABLS  ObDBRB— OVBRliDLIIlO  DBUCKRBBS— 

Insdkancb— Floatino  Foliot— CoitniTioH 
AS  TO  Otbbr  XirsORuraa. 

1.  The  actloQ  b^ng  against  severai  d^end* 
ants,  and  some  of  them  having  demurred  sever- 
ally to  the  petition,  as  presenting  no  cause  of 
action  aminst  them,  and  the  court  bavins  over- 
ruled th«r  demurrers,  they  were  entitled,  by  vir- 
tue of  the  act  approved  October  16. 1891.  amend- 
ing section  4^0  of  the  Code,  to  bring  that  de- 
cision, by  a  direct  writ  of  error,  to  this  conrt 
for  review,  although  the  suit  was  still  pending 
below  as  to  a  defendant  who  did  not  demur. 

2.  A  floating  policy  of  insurance,  which 
declares  that  it  does  not  cover  cotton  on  which 
there  is  any  more  specific  insurance,  does  not 
embmce  or  apply  to  any  cotton  which  is  spe- 
dfically  insnreo  In  another  company,  and  there- 
fore is  not  subject  to  share  with  the  other  com- 
pany the  bnrden  of  loss  sustained  by  the  latter 
or  by  the  insured  In  respect  to  the  cotton  cov- 
ered by  the  more  specific  Insurance;  and  for  this 
reason,  the  company  Issuing  the  floating  policy 
cannot  be  called  upon  to  contribute  to  a  loss 
resulting  from  destruction  of  the  cotton  cov- 
ered by  the  more  simcI&c  Insurance,  although 
the  policy,  touching  the  latter  contained  a 
clause  declaring  that  "In  case  of  any  other  in- 
surance npon  the  property  hereby  insured, 
whether  made  prior  to  or  subseqaent  to 
date  of  this  poficy,  the  assured  snail  be  enti- 
tled to  recover  of  this  company  no  greater  pro- 

Eortion  of  the  loss  sustained  than  the  sum 
ereby  insured  bears  to  the  whole  amount  in- . 
snred  thereon,  whether  by  ^eclflc  or  floating 
polides." 
(Syllabus  by  tiie  Court) 

Error  frcnn  sopertor  court  Oovefa  county; 
8.  W.  Harris.  Jndga. 
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Acttoa  by  T.  N.  Powell  ft  Co.  against 
the  TTnlted  Underwriters*  Insurance  Oompany 
and  othere.  From  an  order  OTermling  de- 
murrers to  the  complaint,  the  United  Under- 
writers' Insurance  Company  and  two  of  the 
other  defendants  bring  error.  ReTersed. 

Jackson,  Leftwl<A  ft  Black,  for  plaintiffs 
In  «Tor.  Dorsey,  Brewsta  ft  Howell,  for 
defendants  In  error. 

SIMMONS,  J.  1.  Powell  &  Co.  filed  their 
petition  against  the  Macon  Fire  Insurance 
Oompany,  the  LlverpDo)  &  London  &  Globe 
Insurance  Company,  the  United  Underwilt- 
ers'  Insurance  Company,  and  the  Hartford 
Fire  Insurance  Company.  The  three  com- 
panies last  named  filed  demurrers  on  similar 
gronnds,  which  demurrers  were  overruled,  and 
to  this  ruling  they  excepted.  The  Macon  Fire 
Insurance  Company  did  not  demur,  and  the  ac- 
tion is  stUI  pending  in  the  court  below  against 
it.  The  other  companies  sued  out  their  bill 
of  exceptions  to  this  court,  and  when  the  case 
was  called  here  the  defendant  In  error  moved 
to  dismiss  it  on  the  ground  ttiat  the  Judgment 
was  not  final  In  the  court  below,  but  the  case 
was  stilt  pending  therein.  The  act  approved 
October  16.  1891,  amending  section  4250  of 
the  Code  a  Acts  1890-91,  p.  82).  adds  to  that 
section  the  words,  "or  final  as  to  some  mate- 
rial party  thereto,"  so  that  the  section,  as 
amended,  reads:  "No  canse  shall  be  carried 
to  the  supreme  court  upon  any  bill  of  excep- 
tions, so  long  as  the  same  Is  pending  In  the 
court  bdow,  unless  the  decision  or  Judgment 
complained  of,  if  It  had  been  rendered  as 
claimed  by  the  plaintiff  in  error,  would  have 
been  a  final  dl^tosltlon  of  the  case,  or  final  as 
to  some  material  vaxtj  th^to."  etc.  If  the 
demurretia  filed  by  the  three  insurance  com- 
panies which  are  now  plaintiffs  In  error  here 
had  been  sustained,  the  Judgment  of  the  court 
below  would  havA  been  final  as  to  them;  and, 
under  the  amendment  aboye  recited,  we  think 
they  had  a  right  to  except  to  the  ruling  of  the 
court  below,  and  bring  the  case  here,  although 
the  suit  was  still  pending  against  one  of  the 
defendants  who  did  not  demur,  and,  by  rea- 
son of  the  deddon  complained  of,  against  the 
excepting  defradants  also.  Theoe  plaintiffs 
in  error  were  material  parties  to  the  action, 
as  brought  In  the  court  bdow;  and,  If  there 
was  no  cause  of  action  set  out  agahist  than 
in  the  equitable  petition.  It  was  nsdess  to 
keep  them  In  court  until  the  action  against 
the  fourth  company  had  been  finally  disposed 
oL  This  may  hare  been  the  reason  for  the 
passage  of  this  act  of  the  legislature,  but, 
whatever  the  reason  may  have  been,  it  Is 
suffldoit  for  ua  to  say  that  the  law  is  tfans 
written. 

2,  It  appears  from  the  petition  that  Powell 
ft  CSo.  procured  Insurance  upon  certain  cotton 
In  a  particular  warehouse  in  Newnan.  Oa., 
with  five  different  Insurance  companies,  to 
the  amount  of  $2,000  in  each  company.  They 
afterwards  took  out  other  Inatirance,  to  the 


amount  of  $10,000,  In  what  are  called  '•float- 
ing policies,"  with  four  insurance  companies. 
A  fire  occurred,  and  cotton  to  the  amount  of 
$13,000  In  value  was  burned.  Four  of  the  five 
companira  which  had  issued  what  are  called 
"specific  policies"  on  the  cotton  In  the  par- 
ticular warehouse  paid  up  their  losses,  to  the 
amount  of  $2,000  &LCib;  and  the  companies 
which  had  Issued  the  fioating  policies  paid 
the  loss  In  excess  of  $10,000,  to  wit,  $3,000, 
pro  rata  among  tbemsdves.  When  the  fifth 
of  the  companies  which  had  issued  specific 
policies,  to  wit,  the  Macon  Fire  Insurance 
Company,  was  called  upon  to  pay  its  $2,0U0 
of  specie  insurance,  It  declined  to  do  bo, 
on  the  ground  that  its  policy  contained  a 
clause  declaring,  "In  case  of  any  other  In- 
surance upon  the  property  hereby  insured, 
whether  made  prior  or  subsequent  to  the  date 
of  this  policy,  the  assured  shall  be  entltied  to 
recover  of  this  company  no  greater  proportion 
of  the  loss  sustained  than  the  sum  h»eby  in- 
sured bears  to  the  whole  amount  insured 
thereon,  whether  by  specific  or  fioating  poli- 
cies." The  Macon  Fire  Insurance  Oompany 
claimed  that  under  this  clause  of  Its  policy 
It  was  not  liable  for  the  whole  amourft  there- 
of, but  was  only  liable  to  pay  Its  proportion 
of  the  total  amount  of  Insurance,  cotmting  the 
floating  and  specific  polldes,  and  refused  to 
pay  any  more.  The  petition,  after  alleging 
that  the  Macon  Fire  Insurance  Company  was 
indebted  to  the  petitioners  the  full  amount  of 
Its  policy,  and  praying  Judgment  for  that 
amount  ($2,000,  with  interest),  contained  an 
alternative  prayer  that.  If  the  court  should 
hold  that  the  Macon  Oompany  was  not  lia- 
ble for  the  full  amount  of  Its  policy,  tbe  other 
companies  which  had  been  made  defosdants. 
and  with  whom  the  petitienera  had  settied 
upon  their  floating  poUclee,  as  before  men- 
tioned, be  required  to  pay.  In  addition  to 
what  they  had  already  paid,  their  part  of 
such  sum  as,  by  a  pn^r  construction  of  the 
policy  of  the  Macon  Company,  the  court 
might  find  to  be  due  by  said  companies. 

The  policy  of  the  Macon  Fire  Insurance 
Company  recited  that  It  was  "on  cotton,  in 
bales,  •  •  *  contained  In  Smith's  Ware- 
house, situate  In  Newnan,  Ga."  The  floating 
policies  recited  that  they  were  "on  cotton.  In 
bales,  *  *  *  In  all  or  any  of  the  stores, 
presses,  warehouses,  sheds,  yards,  railroad 
yards,  and  wharves,  •  *  *  or  while  in 
transit  in,  or  while  oa  any  of  the  streets  In, 

■  ■  ."  No  particular  warehouse,  and  no  cot- 
ton stored  in  any  parUctilar  warehouse,  was 
mentiraied.  Ba(di  of  the  floating  pdlcles  con- 
tained also  the  following  ctmdltion:  "This 
policy  shall  not  apply  to  or  cover  any  cotton 
which  naay  at  the  time  of  loss  be  covered,  in 
vtaie  or  in  part  by  *  *  *  any  more  spe- 
cific insurance;**  The  policies  containing  this 
coadltion  do  not  in  our  opinion,  outHace  or 
apply  to  any  cotton  spedflcally  Insured  In  an- 
other company,  and  therefore  are  not  subject 
to  share  with  the  other  company  the  burden 
of  losa  sustained  by  the  latter  or  by  tbe  btaur- 
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ed  In  respect  to  tbe  cotton  covered  by  the 
more  apedflc  Insnzance;  and  for  tbls  reason 
the  companies  Issuing  the  floating  poUclea 
cannot  be  called  upon  to  contrtbute  to  a  loss 
resulting  from  destmctton  of  the  cotttm  cov- 
ered by  the  more  specific  Insurance,  notwlth- 
standkig  the  clause  in  the  Macon  Company's 
policy,  already  quoted,  under  wUcta  that  com- 
pany claimed  exemption  from  liability  for 
anything  more  than  the  proportion  Its  In- 
surance bore  to  the  whole  Insurance,  counting 
floating  as  well  as  specific  policies.  Accord- 
ing to  th^r  express  language,  the  floatlDg 
policies  do  not  apply  to  or  cover  the  same 
cotton  which  was  insured  by  the  Macon  Fire 
Insurance  Company,  for  the  latter  company 
Insured  cotton  in  a  designated  warehouse,  and 
this  Is  specific  Insurance,— certainly  It  Is  more 
^ciflc  than  that  of  the  floating  policies. 
Such  being  the  fact,  the  companies  Issuing 
these  policies  have  protected  themselves  by 
their  contract  with  the  Insured  against  lia- 
bility, whether  by  contribution  or  otherwise, 
for  the  loss  of  any  cotton  which  the  policy  of 
the  Macon  Fire  Insurance  Company  covers. 
Where  the  property  insured  Is  not  the  same, 
there  Is  no  common  Insurance,  and  Conse- 
quently no  contribution.   Judgment  revised. 


(H  Ok.  SOB) 

RAHN  T.  HULL. 

(Supreme  Court  of  Georgia.   Aug.  20,  1894.) 

Dissolution  or  Attacbmbmt— Discrbtidn  of 
Cooat. 

There  was  no  abuse  of  discretion  In  re- 
fnsing  tn  remove  the  attachment  on  the  petitioii 
of  the  defendant  In  the  attadiment  proceed- 
ing. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Effingham  coun- 
ty; R.  Falltgant,  Judge. 

Action  by  A.  B.  Hull  against  E.  R.  Rabn 
and  another  on  a  money  claim.  PlaintlfC 
sued  out  an  attachment,  and  from  an  order 
overruling  a  motion  to  dissolve  the  attach- 
ment E.  R.  Rabn  brings  error.  Affirmed. 

The  following  is  the  official  report: 

On  October  31,  1893,  Hull  sued  out  an  at- 
tachment, alleglDg  that  E.  R.  Rahn  &  Bro., 
a  firm  composed  of  E.  R.  Rahn  and  J.  N. 
Rahn,  are  indebted  to  him  $337.45;  that  de- 
fendants were  doing  business  at  Guyton. 
Ga.,  until  about  September  29,  1893;  peti- 
tioner was  Informed  that  J.  N.  Rahn  had  re- 
tired, and  that  E.  R.  Rahn  would  continue 
the  business,  assuming  all  liabilities;  that 
petitioner  has  never  consented  to  release  J. 
N.  Rahn  from  liability  on  the  debt;  that 
about  October  27th,  E.  R.  Rahn,  for  the  pur- 
pose of  avoiding  the  payment  of  his  debtf, 
conveyed  his  stock  of  goods  In  his  store  at 
Guyton  to  J.  L.  Weltman  and  Gassle  Griuer, 
which  stock  was  liable  for  the  payment  of 
the  debts  of  E.  R.  Rahn;  and  that  E.  R. 
Rahn  conceals  hla  property  liable  for  the 
payment  of  his  debts  for  the  purpose  of 
avoiding  the  payment  of  the  same.  Where- 


HULL.  m 

fore,  peUtioaer  prayed  for  an  attachment 
against  the  property  of  E.  B.  Rahn,  and  for 
such  other  relief  as  he  might  be  entitled  to 
under  a  proceeding  of  this  eoct.  The  allega- 
tions In  the  petition  for  attachment  were 
verified  by  the  affidavit  of  Hull,  and  the 
judge  of  the  superior  court  of  an  adjoining 
circuit, — the  Judge  of  the  superior  court  of 
the  county  In  which  the  petition  was  brought 
being  absent  from  the  state,— ^pon  the  pres- 
entation of  the  petition  and  consideration  of 
the  proof  submitted,  ordered  that  the  attach- 
ment Issue,  and  Issued  an  attachment,  which 
was  levied  upon  all  the  stock  of  goods  at 
Guyton,  "l>e]ng  the  stock  of  goods  sold  by  E. 
R.  Rahn  to  the  firm  of  Weltman  &  Grlner 

on  October  20,  1893,"  and  on  acres  of 

land.  Thereafter  Rahn  petitioned  the  Judge 
of  the  circuit  In  which  the  proceedings  were 
pending  to  have  the  attachment  removed, 
and,  after  a  hearing  had  upon  said  petition, 
It  was  denied,  and  the  attachment  allowed 
to  stand,  to  which  ruling  Bahc  excepted. 
Upon  said  bearing,  Rahn  put  In  evidence  his 
own  affidavit,  to  the  following  effect:  Oc- 
tober 20,  1893,  he  sold  his  entire  stock  of 
goods  to  Weltman  &  Griuer.  Before  the  sale 
he  made  an  Inventory  of  all  the  goods  he  had 
in  stock,  and  they  amounted  In  value  to 
$317;  that  being  their  full  value,  and  being 
the  amount  received  from  them  for  the  same. 
On  the  same  day  he  sold  the  goods,  he  rent- 
ed to  them  the  storehouse  in  which  the  goods 
were  located,  and  they  then  and  there  took 
[lossesslon  of  the  storehouse  and  goods,  and 
opened  a  mercantile  business  lo  the  name 
of  Weitman  &  Grlner.  At  the  time  he  made 
the  sale  he  owed  Hull  $337.45.  He  at  once 
notified  Hull  that  he  had  made  a  sale  of  his 
entire  stock,  and  as  soon  as  he  could  arrange 
to  do  so  be  would  pay  him  the  amount  he 
then  owed  him.  A  few  days  afterwards, 
Hull  called  upon  him  at  Guyton;  and  they 
had  a  conversatoin  as  to  the  disposition  he 
had  made  of  his  stock,  during  which  he  stat- 
ed to  Hull  that  he  was  Involved  In  liability 
upon  the  bond  of  D.  G.  Morgan,  but  at  no 
time  stated  to  Hull  that  he  made  a  sale  of 
his  goods  to  avoid  liability  on  that  bond, 
nor  to  avoid  any  other  liability.  Deponent 
sold  the  goods  to  Weltman  &  Grlner  in  good 
faith,  and  there  was  no  trust  for  himself,  or 
any  person  api>ointed  by  him.  The  reason 
he  made  the  sale  was  to  pay  a  debt  of  $300 
that  he  then  owed  Miss  Cornelia  Dasher,  and 
In  the  conversation  he  had  with  her  in  refer- 
ence to  the  sale  he  made  the  same  statement 
Movant  also  produced  the  affidavit  of  W^t- 
man  &  Grlner.  to  the  following  effect:  On 
October  20,  1893,  they  Iwught  of  Rahn  the 
stock  of  goods  In  his  store  at  Guyton.  Be- 
fore they  did  so,  Weitman.  with  Rahn,  went 
through  the  stock,  and  made  a  complete  In- 
ventory of  all  the  goods  In  the  store,  and 
they  amounted,  at  cost  price,  to  $317,  which 
deponents  then  and  there  paid,— $17  In  cash, 
and  the  balance  by  giving  Miss  Cornelia 
Dasher  six  promissory  notes,  of  ¥50  each,  doe 
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eraj-  third  nKma  thereafter.  Weltman  In- 
qnired  of  Bahn  whether  there  was  any  out- 
standli^  lien  that  conld  come  against  the 
goods,  and  Bahn  assured  him  there  was 
none.  The  firm  bon^t  the  goods  In  good 
fftlth,  and  without  notice  that  Bahn  owed  a 
dollar;  and,  If  thore  was  any  Intention  on 
the  part  of  Bahn  to  defrand  his  creditors.  It 
was  tmbnown  to  Wdtman.  On  the  same 
day,  uid  a  dlfCerent  time,  they  bought  from 
others  a  large  quantity  of  goods,  and  placed 
th^  In  tiw  stwe  with  the  goods  purdiased 
from  Bahn,  and  opened  a  mercantile  busi- 
ness, and  operated  It  until  Nornnber  2, 1838, 
what  the  attachment  was  levied  upon  their 
entire  stock,  and  their  store  closed,  causing 
large  damage.  Also  the  affidavit  of  Miss 
Qnnella  Dasher:   Bahn  owed  her  $300  for 

borrowed  mon^  on  October  *  the  same 

being  for  money  borrowed  from  her  about 

September  ^  18^  which  amount  was 

ttien  dn&  She  was  advised  and  believed 
that  be  was  largely  Indebted,  and  his  prop- 
erty llabte  to  be  seised  at  ai^  time  for  the 
payment  of  his  debts.  She  had  no  security 
for  the  fSOO,  save  the  naked  promise  of  Bahn 
that  he  would  pay  the  8am&  After  b^ng  in- 
formed that  Bahn  was  financially  embar- 
rassed, she  called  upon  him  to  pay  her  the 
$300.  He  told  her  he  had  no  m<mey,  but 
could  and  would  sdl  the  stock  of  goods  that 
he  then  had  In  his  Onyton  store  to  the  firm 
of  Weltman  ft  Grlner,  and  would  make  the 
notes  that  he  got  for  the  stock  payable  to 
her,  for  the  purpose  of  securing  to  ber  the 
payment  of  the  $300.  On  October  20,  1883, 
Bahn  did  sell  to  Weltman  &  Orlner  all  the 
goods  he  had  In  his  store,  and  they  then 
gave  her  six  promlsswy  notes,  of  $S0  each, 
payable  every  third  mouth  thereafter;  and 
she  accepted  these  notes  as  the  payment  of 
the  $300  then  due  ber  by  Bahn,— accepted 
them  in  good  faith,  and  not  through  fraud, 
or  collusion  with  Bahn.  Hull  introduced 
his  affidavit:  On  Octol>er  28,  1893,  he  went 
to  Guyton  to  see  Bahn  for  the  purpose  of  col- 
lecting the  debt  for  which  the  attachment 
was  sued  out  Rahn  then  stated  to  him  that 
he  was  one  of  the  bondsmen  of  Morgan; 
that  suit  was  about  to  be  brought  against 
Mwgan  and  his  bcmdsmen,  and  that  Bahn' 
apprehended  that  a  Judgment  would  be  ob- 
tained against  him  as  such  bondsman,  and 
for  this  reas<Hi  had  conveyed  his  stock  of 
goods  In  Guyton  to  Grlner  &  Weltman  for  a 
stated  conrtderatlon  of  $317;  that  only  $17 
had  been  actually  paid,  and  he  bad  1>een 
careful  to  have  the  notes  given  by  them  for 
the  remaining  $300  made  payable  to  the  order 
of  Mtas  Cornelia  Dasher,  so  they  could  not  be 
reached.  Deponent  then  stated  to  Bahn  that,as 
there  was  no  consideration  for  the  notes  pass- 
ing from  the  payee,  deponent  thought  his  cred- 
itors conld  reach  them,  and  subject  them  to  the 
payment  of  defendant's  debts,  to  which  defend- 
ant replied  he  could  fix  that  by  buying  some- 
thing from  Miss  Dasher.  Defendant  offered, 
then  and  there,  to  hare  the  notes  trans- 


ferred to  deponoit  as  collateral  security  for 
the  debt  which  be  owed  deponoit;  but  de- 
ponent dedlned  to  accept  the  offer,  being  con- 
vinced that  the  pretended  sale  to  Weltman 
ft  Oriner  conv^ed  no  title,  and  leamlne 
that  Gilner  was  a  minw.  Bahn  stated  to 
deponent  that  he  then  had  ^  notes  for  $300 
In  his  possession;  that  they  were  upstairs. 
Weltman  Is  present  before  the  court  now  alt- 
ting,  hearing  the  motion  of  Bahn  to  remove 
the  attachment 

B.  W.  Sbeppard,  for  plaintiff  in  error.  A. 
G.  Wright,  for  defendant  In  error. 

LUMPKIN,  J.  This  was  a  petition  for  the 
removal  of  an  attachment  which  had  Issued 
and  been  levied  under  the  law  providing  for 
attatduu^ts  against  fraudulent  debtors.  Mo 
quesUou  ot  law  Is  Involved.  The  sole  ques- 
tion for  our  determination  Is  whethw  or  not 
the  circuit  Judge  abused  his  discretion  In  re- 
fusing to  remove  the  attachment  This  de- 
pends enttrcHy  upon  the  evidence,  a  con- 
dmsed  statement  of  which  appears  In  the 
offidal  report  An  examination  of  It  will 
show  that  the  ctmcluslon  reached  by  the 
judge  was  fully  warranted.  Judgment  af- 
firmed. 


(H  Oft.  8SS) 

SAVANNAH,  F.  ft  W.  RT.  CO.  v.  McOON- 
(Supreme  Conn  of  Geori^a.  Aug.  20,  1894.) 

RULBOAD  COMPAITIES  —  ElLLIKO  OT  ANIMALS  — 

BiBin-riNO  Fkiscmptio?!  op  Ngoliobhcs. 
By  two  wltneaaes,  who  knew  the  facts 
with  absolute  certain^,  the  preatunption  of 
negligence  was  fully  overcome;  and,  apart  from 
the  presumption,  tnere  was  no  proof  whatever 
of  negligence.  Consequently  the  verdict  was 
without  evidence  to  support  It. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  T.  M.  McConnell  against  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany for  damages  for  the  killing  of  stock. 
Plaintiff  had  Judgment,  and  defendant  brings 
error.  Reversed. 

Erwin,  Dn  Blgnon  ft  Chlsholm  and  Hitch  ft 
Myers,  for  plaintiff  in  error.  Ijeon  A.  WUson 
and  John  O.  McDonald,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  There  was  a  verdict  against 
the  railway  company  for  damages  resulting 
from  the  killing  of  a  horse  and  two  mules  be- 
longing to  the  plaintiff.  The  only  error  com- 
plained of  In  the  bill  of  exceptions  is  the  ov&- 
ruling  of  the  defendant's  motion  for  a  new 
trial,  based  upon  the  grounds  that  the  ver- 
dict was  contrary  to  law,  the  evidence,  and 
the  charge  of  the  court  The  plaintiff  de- 
pended for  a  recovery  solely  upon  the  presump- 
tion of  negligence  which  the  law  raises  against 
a  railway  company.  Ttiat  the  animals  were 
klUed  by  the  defendant's  train  was  admitted; 
but  by  the  evidence  of  two  witnesses  for  the 
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company,— the  engineer  and  the  fireman,— 
who  knew  with  abscdate  certainty  the  facta  of 
the  transaction,  It  was  conduaiT^  shown 
that  the  company  and  Its  serrants  In  charge 
of  the  train  were  free  from  all  negligence  In 
the  premises.  So  the  legal  presumption 
against  the  company  was  fnlly  orercome.  It 
Is  true,  the  plaintiff  did  Inti^duce  two  wit- 
nesses, who,  according  to  their  testimony,  ex- 
hibited wunderful  and  extraordinary  powers 
of  vision  In  seeing  through  a  dense  fog  at  or 
about  daylight  In  the  morning.  They  did  not, 
however,  see  the  catastrophe,  and  what  they 
swore  amounted  to  no  proof  of  negligence, 
and  should  not  have  been  allowed  to  overcome 
the  positive  testimony  of  the  engineer  and 
fireman,  tiie  former  of  whomappears,  from  the 
report  of  his  evidence,  to  have  been  an  nn- 
usoally  straightforward,  candid,  and  honest 
witness.  We  think  the  verdict  was  unsup- 
ported by  the  evidence,  and  ought  to  hare 
been  set  aside.  Judgment  rerened. 


<H  Oft.  M) 

WADE  V.  JOHNSON  et  al. 
(Supreme  Gonrt  of  Georgia.  Aug:  20,  189i.) 

ElXGTHBNT— KVIDKKOE— ADTERSS  PoB8SS9ION— 

Title  to  Support. 

1.  Where  the  plaintiflF  in  ejectment  claimed 
hr  a  ivacriptive  title,  and  the  defendant  dalmed 
urough  a  sheriff's  sale,  evidence  ttiat  at  the  time 

the  color  of  title  in  me  plalntifFs  lessor  origi- 
nated such  lessor  admitted  that  the  premises 
now  In  dispute  belonged  to  the  defendant  in  fl. 
fa.,  and  said  that  be,  the  plaintitC's  lessor,  want- 
ed to  buy  tbe  other  half  of  the  tract,  was  ad- 
missible: tiiere  being  other  evidence  showing 
'that  be  in  fact  purchased  only  half  of  the  tract, 
but  took  a  conveyance  covering  the  whole  of  It, 
and  also  that  be  afterwards  disclaimed  owner- 
ship of  tlie  premises  in  dispute,  and  declared 
tliat  only  the  other  half  of  the  tract  belonged 
to  him. 

2.  Possession  of  land  noder  a  color  of  title, 
however  long  continued,  will  not  ripen  into  a 
prescriptive  title,  nor  serve  for  tacking  to  make 
out  the  full  term  of  prescription,  if,  instead  of 
being  attended  with  a  claim  of  right,  such  tight 
be  expressly  disclaimed  pending  the  possession. 

3.  Can  a  trustee  for  his  present  wife  and  all 
the  children  of  his  firstwlfe  to  recover  in  ejectment 
by  virtae  of  a  conveyance  made  to  him  in  1886, 
vrithont  showing  that  the  children  were  minors 
when  the  tmst  was  created,  and  that  tiiey  bad 
not  arrived  at  majority  when  the  action  was 
bronght, — quaere?  And  as  to  the  interest  of  the 
wife,  was  not  tbe  trust  executed  when  the  deed 
was  made,  there  being  nothing  appointed  for  the 
tmstee  to  do  m  her  behalf,— quaere? 

(Syllabus  by  tbe  Court) 

ESrroT  trom  snperior  courts  Pierce  «odnty; 
J.  L.  Sweat,  Judge. 

Action  of  ejectment  by  Charles  S.  You- 
mans  and  Lemuel  Johnson  agatnat  A.  P. 
Wada  Judgment  for  plaintiffs,  and  defend- 
ant brings  jerror.  Reversed. 

8.  W.  Hitch  and  L.  A.  Wilson,  for  plaintiff 
In  error.   W.  G.  Brantley^  for  defendants  Id 

error. 

SIMMONS,  J.  Charles  S.  Toumans,  as 
trustee  for  his  wife  and  children,  brought  an 
action  of  ejectment  against  Wade  for  the  re- 


covery of  the  north  half  of  lot  No.  2  tn  the 
Fourth  district  of  Pierce  county,  containing 
246  acres.  He  commenced  his  ctrnln  of  title 
with  a  deed  from  the  heirs  of  James  Garter 
to  J.  B.  Strickland,  executed  on  the  Sth  of 
February,  1867,  conveying  the  whole  of  lot 
No.  2.  He  also  Introdaced  a  deed  from  S. 
R.  Jenkins,  trustee,  and  Mary  Strickland, 
cestui  que  trust,  to  Lemuel  Johnson,  con- 
veying tbe  whole  of  lot  No.  2,  containing  460 
acres,  dated  September  28, 1872;  also  a  deed 
executed  August  25, 1886,  from  Lemuel  John- 
son to  Charles  8.  Toumans,  which  recited 
that  liCmuel  Johnson,  In  consideration  of 
$1,200,  granted,  bargained,  sold,  and  con- 
veyed to  Charles  8.  Youmans,  to  be  held  In 
trust  for  his  wife,  Mary  E.  Yonmans,  and  all 
the  children  of  said  Charles  S.  Youmans  by 
his  first  wife,  their  heirs  and  asslgas,  tbe 
north  half  of  lot  No.  2  In  the  Fourth  district 
of  Pierce  county,  containing  245  acres,  "to 
hold  the  same  to  the  use,  benefit,  and  be- 
hoof of  the  said  Charles  8.  Youmans,  in 
trust  for  his  wife,  Mary  E.  Youmans,  her 
heirs,  and  all  the  children  of  the  said  Charles 
8.  by  his  first  wife,  their  heirs,  executors, 
administrators,  and  assigns."  There  was 
proof  of  possession  by  Johnson  under  the 
deed  from  Jenkins,  trustee,  and  Mary  Strick- 
land, up  to  the  time  he  sold  to  Youmans, 
trustee.  Tbe  defendant  Introduced  an  ex- 
ecution against  Charles  S.  Youmana,  and  a 
sale  thereunder  by  the  sheriff,  of  the  north 
half  of  lot  No.  2,  June  8.  1887,  and  a  deed 
from  the  sheriff  to  Wade  for  the  north  half 
of  the  lot,  and  proof  of  possesion  under  this 
deed.  As  the  plaintiff  showed  no  regular 
chain  of  title  from  the  state  to  him,  the 
right  of  recovery  depended  on  his  color  of 
title  and  seven  years'  adv^e  possession 
thereunder  by  himself  and  bis  vendor,  Lem- 
uel Johnson,  under  a  claim  of  right.  If 
he  could  show  that  Johnson  had  held  con- 
tinuous and  adverse  possession  of  the  north 
half  of  lot  No.  2  for  seven  years  prior  to 
the  sherifTs  sale,  under  a  claim  of  right, 
he  would  have  been  entitled  to  recover.  To 
meet  this  theory  of  tbe  plaintiff,  the  defend- 
ant offered  to  show  by  Jenkins,  who  made 
the  deed  to  Lemuel  Johnson,  that  at  the 
time  he  sold  to  Johnson  the  latter  said  that 
Youmans  owned  half  of  the  lot,  and  that 
he  wanted  to  buy  the  other  half  from  Mrs. 
Sttlckland.  This  evidence  the  court,  on  ob- 
jection of  the  plaintiff,  ruled  out,  and  the 
defendant  assigns  error  on  this  ruling.  We 
think  tbe  evidence  was  admissible.  It  would 
have  negatived  to  some  extent  the  theory 
of  tbe  plaintiff,  and  would  have  Indicated 
that,  although  Johnson  obtained  a  deed 
from  Jenkins  covering  the  whole  lot,  he 
knew  at  the  time  that  Youmans  owned  the 
north  half,  and  that  Jenkins,  as  trustee, 
could  only  sell  the  other  half,  and  had  no 
right  to  sell  the  north  half.  If  this  was 
true,  although  he  went  Into  possession  of  the 
whole  lot,  and  remained  tn  possession  for 
seven  years  or  more,  he  did  not  and  could  not 
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have  a  daim  of  right  to  the  north  half. 
The  eridence,  if  admitted,  wotild  also  have 
corroborated  other  parta  of  the  eridence 
wherein  It  was  shown  that  Johnson  in  fact 
purchased  0&I7  half  of  the  lot,  but  took  a 
conveyance  to  the  whole,  and  that  he  after- 
wards disclaimed  ownership  of  the  north 
half,  and  declared  that  only  the  other  half 
of  the  lot  belonged  to  hfm. 

2.  If  the  above-recited  facts  are  true,  the 
possession  of  Johnson,  however  long  con- 
tinued, could  not  ripen  into  a  prescriptive 
title.  Knowing  that  Jenltlns  had  no  right 
to  sell  the  north  half,  and  having  disclaim- 
ed title  to  that  half  after  he  obtained  a  deed 
from  Jenkins,  his  ptMssesslon  cannot  be  count- 
ed by  tacking  it  to  the  possession  of  others 
In  order  to  make  out  the  seven  years.  Un- 
der the  facts  stated,  he  could  not  have  a 
bona  fide  claim  of  right  to  the  north  half. 

3.  The  deed  being  from  Jolmson  to  Tou- 
mans  in  trust  for  his  present  wife  and  all 
his  children  by  his  first  wife,  can  Toumans 
recover  the  trust  estate  without  showing 
that  the  children  were  minors  when  the 
trust  was  created,  and  that  they  had  not 
arrived  at  majturlty  when  the  action  was 
brought?  80  far  as  the  wife  was  concern- 
ed, was  not  the  trust  executed  when  the 
deed  was  made,  there  being  nothing  ap- 
pointed for  the  trustee  to  do  In  her  behalf? 
If  some  of  the  children  are  still  minors,  of 
course  the  trustee  would  represent  them; 
but  can  he  represent  those  who  have  at- 
tained majority,  and  his  wife,  as  to  whom 
the  trust  seems  to  have  been  executed,  or 
wlU  they  have  to  be  made  parties  plaintiff  to 
the  action?  On  these  questions  we  express 
no  opinion,  but  leave  them  to  be  determined 
CD  the  next  trial.   Judgment  revmed. 


(H  Qa.  SAl 

RBTKOLDS  et  al.  v.  PADGETT. 
(Supreme  Court  of  Georgia.  Aug.  20,  1894.) 

ASBOHPSIT  rOR  WrOSOVCL  iNJtIRT  TO  PHOPBRTT. 

AlthoQgh  the  owner  of  personal  property 
which  another  wrongfully  takes  and  converts 
permanentlr  to  his  own  use  may  waive  the  tort, 
and  maintain  an  action  ex  contractu  on  account 
for  the  value  of  the  property,  yet  where  such 
[ooperty  was  taken  without  leave,  but  with  no 
intention  to  convert  it  permanently,  and  was 
Injured  by  a  tcmimrary  wrongful  use,  the  wrong- 
doer holding  it  afterwards  for  the  owner,  and 
with  no  purpose  to  use,  claim,  <»■  dispose  of  it 
as  his  own,  be  is  Uable  for  the  tort  in  a  proper 
action,  but  is  not  chanreable  with  the  value  of 
the  property  In  a  suit  baaed  on  account  as  for 
goods  sold  and  delivered. 
(Syllabus  by  the  Court) 

Error  from  supwlor  court,  Appling  county; 
J.  L.  Sweat,  Judge. 

Action  by  Reynolds  Bros,  against  E.  P. 
Padgett  on  an  implied  contract.  Defendant 
had  judgment,  and  plaintiffs  bring  error. 
Affirmed. 

O.  J.  Holton  &  Son,  tor  plaintiffs  In  error. 
T.  A.  Parker*  for  defmdant  In  error. 


SIMMONS,  J.  All  the  authorities  agree  that 
one  wlio  takes  and  sells  personal  property  be- 
longing to  another  without  the  consent  of  the 
owner  is  liable  for  its  value  In  an  action  upon 
an  Implied  promise  to  pay  for  the  property. 
The  authorities  differ  as  to  whether  such  an 
action  will  lie  where  the  person  taking  the 
property  does  not  sell  It,  but  retains  It  for  hts 
own  use;  but  the  w^ght  of  authority  seems  to 
be  that  the  action  will  lie  where  the  person 
who  takes  the  property  enriches  himself  or 
makes  a  profit  from  the  property,  either  by 
selling  It,  or  by  retaining  it  and  uidng  it  him- 
self, with  the  intention  to  convert  It  per- 
manently. Pom.  C^ode  R«n.  §8  667,  669,  and 
notes.  The  defradant  In  this  case  did  neither 
of  these  things.  He  found  the  wagon  in  the 
street,  and  hitched  his  horses  to  It,  for  the 
purpose  of  going  upon  a  fishing  excursion  for 
one  day;  but,  upon  starting  to  go,  the  tongue 
of  the  wagon  was  Inroken  one  of  the  horses, 
and  he  unhitched  the  horses,  and  left  It  In  the 
street.  It  was  finally  carried  to  his  lot,  and 
left  ther^  but  there  is  no  evidence  that  he 
evtf  made  any  claim  to  the  wagon  or  any 
furtiier  use  of  It,  nor  was  anything  further 
proven  tending  to  show  that  he  Intended  to 
convert  It  permanently  to  his  own  use.  On 
the  contrary,  the  Indications  are  that  he  was 
holding  it  for  the  use  of  the  owner.  We, 
therefore,  think  the  trial  Judge  was  right  In 
holding  that  an  action  upon  an  Implied  con- 
tract would  not  Ue,  but  that  the  plaintiff  must 
sue  iQ  tort  for  the  damage  to  hla  propertj. 
Judgment  affirmed. 


(M  Ga.  335) 

ALLISON  et  al.  v.  JOWERS. 

(Supreme  Court  of  Georgia.  Aug.  20,  1694.) 

Biu,  07  BxccmoirB— Tims  or  SsTTLnro— Dis- 
missal. 

It  appearing  that  on  the  28th  day  of 
September.  1893.  Ine  court  directed  a  verdict  in 
favor  of  the  plaintiff  below;  that  the  term  of 
the  superior  court  at  which  this  was  done  was 
finally  adjourned  on  the  3d  day  of  November 
thereafter;  that,  before  such  final  adjoumm«it, 
connsel  for  plaintiff  in  error,  oa  October  21st, 
tendered  the  presiding  Jndge  a  bill  of  exceptions, 
which  the  Judge  was  unwilling  to  certify  be- 
cause of  errors  and  inaccuracies  therein;  that 
the  Judge  kept  this  bill  of  exceptious  until  No- 
vember 11th,  and  then  returned  it  to  the  coun- 
sel, with  a  statement  in  writing  of  his  objec- 
tions to  the  seme:  and  that  suDsequently  an- 
other bill  of  exceptions  was  certified  by  the 
Judge  on  the  27th  day  of  January,  1894,  more 
than  60  days  after  the  date  of  the  decision  com- 
plained of,  and  more  than  30  days  (indefnl. 
more  than  70  days)  after  the  first  bill  of  excep- 
tions was  returned  by  the  Judge  to  counsel  for 

Slaintiff  in  error:  and  it  not  ai^iearing  on  what 
ay  this  last  bill  of  exceptions  was  tendered 
to  the  Judge,— the  writ  or  error  must  be  dis- 
missed, it  not  having  been  certJfied  within  the 
time  prescribed  by  law,  and  no  sufficieut  reason 
for  tne  delay  appearing.  In  the  absence  of 
nn  affirmative  statement  that  the  bill  of  ex- 
ceptions was  tendered  to  the  Judge  at  a  differ- 
ent time,  the  legal  presumption  ia  that  it  was 
tendered  at  the  time  the  certificate  to  it  bears 
date. 

(Syllabus  by  the  Courts 
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Krror  from  superior  watg  Wilcox  ooantj; 
a  0.  Smith,  Judge. 

Action  by  J.  J.  Jowers  against  Allison  & 
DaTls.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Dismissed. 

•  E.  H.  WUllams  and  J.  H.  Martin,  for  plaln- 
tltrs  In  error.   SL  D.  Gxaliam,  fw  defendant 

in  error. 

LUMPKIN,  J.  The  material  facta  appear 
In  the  headnote.  Under  section  4257  of  the 
Code,  which  Is  still  of  force,  notwithstanding 
the  passage  of  tbe  supreme  court  practice  act 
of  1888,  if  tbe  Judge  Is  unwilling  to  sign  the 
bill  of  exceptions  as  tendered  to  bim,  he  may, 
in  case  he  does  not  see  fit  to  make  the  need- 
ful corrections,  return  the  same,  within  10 
days,  with  his  objections  in  writing.  The  sec- 
tion is  silent  aa  to  the  length  of  time  the 
party  to  whom  It  Is  returned,  or  hte  attorney, 
win  be  allowed  to  remove  the  judge's  objec- 
tions, and  tender  a  corrected  bill  of  excep- 
tions, but  he  certainly  ahoold  not  be  allowed 
for  this  purpose  (in  the  absence  of  some  good 
reason  for  dday)  longer  than  30  days.  In 
this  case  more  than  70  days  elapsed  after  tbe 
first  bill  of  exceptions  was  returned  by  the 
Jndge  to  cotmsd  for  the  plaintiffs  in  error. 
In  arrtring  at  this  conclusion,  we  assume  that 
the  btU  of  exceptions  brought  to  this  court 
was  tenda^  to  the  Judge  on  the  day  it  was 
certified,  there  being  nothing  to  show  it  was 
t»idered  at  an  earlier  or  different  time.  No 
reaam  whatever  appears,  or  was  suggested, 
tot  ddaylng  so  long,  after  the  judge  had  de- 
clined to  dgn  tbe  first  bill  of  exceptions,  to 
tender  the  second.  We  hare  no  hesitation  In 
deciding  that  the  latter  vas  tendered  too  late. 
See  Joaeidi  t.  Ballway  Oow,  92  Qa.  882,  18  8. 
B.  284;  Pnsey  t.  Sweat,  82  Ga.  809.  1»  S. 
E.  S16. 

Writ  of  error  dlsmtosed. 


(M  Oa.  332} 

MONTGOMERY  t.  EAST  TENNESSEE,  V. 

.&  G.  RT.  CO. 
(Supreme  Gonrt  of  Georgia.  Aug.  20,  1884.) 

&UI.SOA.D  COHPAMIIB— NBGLlOtROB  — PaOZIMAVS 

Cause. 

Although  obstrnctiag  tbe  ^oblic  street 
by  leaving  a  freiRbt  train  standing  across  it 
for  a  considerable  length  of  time  was  an  unlaw- 
fni  act  on  the  pari,  of  the  railway  company,  the 
company  was  not  liable  In  damages  to  one  who, 
in  attempting  to  ciimb  over  a  nat  car,  which 
formed  a  part  of  the  train,  pat  his  foot  Ih  a  stir- 
rup attached  to  the  car.  and  accidentally  f^l 
to  tbe  grouni],  and.  by  reason  of  bis  foot  hang- 
ing in  tbe  stirrup,  was  seriously  injured.  The 
nnlawfnl  act  of  the  railway  company  was  not 
the  i»«zimate  canse  of  the  injury,  but  tlie  same 
was  the  result  of  a  pure  accident,  ftir  which  1h» 
company  cunnot  be  held  responsible. 
(Syllabus  by  the  Court.) 

Error  frcHU  sap^ior  court,  Dodge  coonty; 
J.  M.  Griggs,  Judge. 

Action  by  J.  C.  Montgomery  against  tiie 
Bast  Tennessee,  Virginia  &  Geoixla  Bailwny 
Gcmpany  for  personal  Injuries.  From  a  jvdg^ 


Hunt  ^twyniif^fiin  thft  actltnit  plslnliff  brings 
ura*.  Afflnned. ' 
The  foUowliv  la  the  official  reiNnt: 
The  dsclarBtlon  alleges  tiiat  pAalntlfl  Is  s 
physician,  and  dependent  opon  Us  profesdon 
and  practice  of  medicine  for  support  and 
maintenance,  and  tliat  defendant  haa  dani- 
aged  hUn  910.000,  by  reason  of  tbe  following 
tects:  On  October  18,  1887,  he  bought  of 
defendant  a  ticket  on  its  road  from  tbe  town 
of  Gbaoncey,  of  which  town  be  was  a  citizen 
and  resident,  to  the  city  of  Atlanta,  intending 
to  become  a  passenger  on  its  train  due  at 
Chauncey  about  2  o'clock  a.  m.  Shortly  be- 
fore tbe  time  for  the  train  to  arrive,  be  went 
to  the  depot  where  defendant's  trains  cus- 
tomarily stopped  fOr  paasengers.  The  train 
on  which  be  was  to  become  a  passenger  was 
sereral  hours  late.  The  night  was  dark.  It 
was  raining,  and  the  depot  was  dosed.  De- 
fendant had  failed  to  provide  lights  at  and 
around  the  depot,  so  that  perscoiB  could  see, 
and  protect  themselres  against  injury  In  the 
rabi  and  darkness;  and  defendant  had  stand- 
ing on  Ita  side  track,  In  front  of  the  depot, 
one  of  its  fr^ht  trains,  which  extended 
many  hundred  feet  above  and  below  the  de- 
pot, and  completely  blockaded  and  obstructed 
the  puUlc  street  at  the  depot,  and  xoevented 
foot  travelers  and  other  passers  from  crossing 
at  the  public  crossing  over  the  railroad  tracks. 
While  waiting  for  the  passenger  train,  plain- 
tiff had  Important  business,  and  was  wet  and 
cold,  and  went  to  warm  and  dry  himself, 
when  he  was  called  to  the  other  side  of  the 
railroad  from  where  he  was.  It  was  dange^ 
oua  to  go  around  either  end  of  the  frei^t 
trahi,  which  bad  been  standtng  there  many 
hours,  by  reason  of  the  stfiep  embankmente, 
dltehes,  gullies,  holes,  and  .precipitous  de- 
clines on  either  side  of  the  railroad  track  at 
either  end  of  the  freight  train.  To  avoid  siUd 
dangOTB,  plaintiff,  in  company  wUh  othws, 
some  of  whom  were  «npl<^es  and  officers  ot 
defendant,  who  thus  luid  knowledge  of  all  the 
fiacts  and  circumstances.  In  order  to  go  where 
he  desired,  endearwed  to  cross  the  firelgbt 
train  at  the  i^ce  where  It  blockaded  the 
crosdng,  this  being  the  most  advantageous 
crossing  offered,  by  reascm  of  said  blockade; 
and  plalntur  used  all  posslUe  care  and  dili- 
gence in  making  said  crossing,  and  was  en- 
tirely free  from  fitol^  and  the  acddent  result- 
ed from  tbe  failure  of  defendant  to  exercise 
ordbiary  and  reasonable  diligence  to  prevrat 
It.  -whereby  he  had  his  foot  canght  In  an  iron 
stirrup  Bumtended  from  a  flat  car,  and  he  was 
tiuown  to  the  ground,  with  his  foot  hanging 
In  the  stirrup,  and  his  rl^t  leg  was  broken 
In  three  places,  etc.  Defendant  waa  entirely 
to  Uame  for  the  ac<ddent,  by  stopping  up  the 
crosdog,  and  ftillfng  to  provide  means  for 
persons  to  cross  the  track,  by  falling  to  have 
lights,  and  leaving  tbe  freight  train  ttxt  so 
long  a  time  across  the  pul^  street  in  viola- 
tion of  the  law,  and  thus  fbndng  those  pass- 
ing to  go  across  Its  cars;  the  surroundings 
readertng  It  Impossibly  or  at  least  more  dan- 


Digitized  by  Google 


801TTHBA8TBRN  RBPOBTIDB,  ToL  ZL 


Ctnms  and  htsardoos,  to  attempt  to  smromid 
tlie  Uockadlng  ttaln  than  'to  attoupt  a  pas- 
sage by  going  ume  the  can.  Then  ftdlow 
allegations  as  to  tbedamages  mstalned,  which 
need  not  be  stated  hoe. 

J.  H.  Btertin,  for  plaintiff  In  error.  De  Lacy 
&  Bishop,  for  def^dant  hi  eiror, 

LUMPKIN,  J.  The  action  of  Montgomery 
against  the  railway  company  was  dismissed 
on  the  ground  that  no  cause  of  action  was 
set  forth  In  the  declaration,  and  the  plaintiff 
excepted.  He  further  excepted  to  the  consid- 
eration by  the  court  of  the  motion  to  dismiss, 
over  his  objection  that  it  was  not  made  at  the 
appearance  term.  The  contents  of  the  decla- 
ration are  set  forth,  in  substance,  by  the  re- 
porter. It  has  been  repeatedly  ruled  that 
a  motion  to  dismiss  an  action  may  be  made 
and  sustained  at  any  term.  If  the  declaration 
falls  to  set  forth  any  cause  of  action  what- 
ever. Under  the  facts  alleged,  we  have  no 
difficulty  In  holding  that  the  court  was  right 
In  dismissing  the  case.  The  obstruction  of 
the  public  street  In  the  manner  alleged  was 
undoubtedly  an  unlawful  act  on  the  part  of 
the  company,  but  it  was  not  malum  In  se. 
Neither  was  It  an  act  which  would  reasona- 
bly or  probably  cause  an  Injury  to  the  plain- 
tiff in  the  manner  set  forth,  indeed,  snch  a 
consequence  was  nothing  more  than  a  rehiote 
possibility,  and  it  therefore  falls  within  the 
domain  of  pure  accident,  for  which  the  com- 
pany cannot  i>e  held  responsible.  Judgment 

(Moa.  am 

TRIPP  et  al.  t.  FAUSBTT  et  aL 
(Supreme  Court  of  Georgia.  Aug.  20.  1894.) 
BnoTMura— BTiDBiros— Ikpbotbmbkts  aitd 
Tixn. 

1.  The  tract  of  land  in  controversy  bting 
ooe  containing  202^  acres,  and  it  afBrmatlrely 
aTOearinff  from  the  eTideoce  that  the  testator 
under  whom  the  plaintiffs  daim  titie  was  In 
actual  poBsesrion  of  a  part  of  the  tract  only, 
the  plaintiffi  could  not  recorer  on  this  mere  pos- 
sessory title  (no  writtni  color  in  the  posaessor 
being  shown)  any  of  the  tract,  except  such  as 
was  embraced  In  this  possession:  ftnd  Inasmuch 
as  the  evidence  failed  to  identify  the  part 
which  was  in  possession,  and  cUstingnish  It  from 
the  part  which  was  not  the  verdict  ihonld  have 
been  for  the  defendants. 

2.  As  the  possession  of  the  testator  conid 
not  be  aided  by  the  snbseqnent  appraisement  of 
the  land  as  a  part  of  his  estate,  or  by  any  re- 
turn made  by  the  executor  in  resoect  to  his  own 
dealinaa  with  the  land,  th^se  dealings  not  having 
been  followed  np  either  by  continuoas  posses- 
sion in  himself  as  executor,  or  by  torning  the 
land  over  to  the  tenant  for  life,  or  otherwise 
adminiaterinff  it  under  the  will,  the  appraise- 
ment and  the  return  and  the  parol  evldeoce  in 
relation  thereto  were  irrelevant  and  should 
have  been  excluded  when  offered  In  evidence. 
The  will,  however,  was  relevant  and  admissi- 
ble, although  it  contained  no  deacription  of  the 
land,  hot  disposed  of  the  testator  s  estate  as 
as  entiretr. 

3.  One  who  enters  upon  land  under  a  con- 
veyance from  one  not  in  possession,  and,  so  far 
as  amwars,  not  having  any  color  of  titie,  en- 
tera  and  Improves  the  proniHe  at  Us  periL  The 


true  owner  Is  under  no  obligation  to  account  to 
him  for  taxes  paid,  or  for  the  cost  of  bnprove- 
ments  over  and  atmve  the  mesne  profits  acouing 
from  the  land  during  the  period  of  Us  occupatioa. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  ocninty; 
C.  0.  Smith,  Judge. 

Action  by  G.  F.  Fansett  and  others  against 
G.  .J.  Tripp  and  others  to  recover  land.  Judg- 
ment for  plalnUffB,  and  defendants  Inring  er- 
ror. RererBed. 

De  Lacy  &  Bishop,  for  plalntllCs  tat  emw. 
Jordan  &  Watson  and  E.  A.  Smith,  for  de- 
toidants  In  ertw. 

SIMMONS,  J.  TblB  was  an  action  for  the 
recovery  of  a  tract  of  land  containing  302^ 
acres,  to  which  the  plalntUta  claimed  tifle 
under  the  will  of  John  C  RawUna  No  writ- 
ten ttUe  or  color  of  Utle  In  the  tortator  was 
shown,  bat  the  plalntiffli  baaed  their  dalm 
upon  his  ifflor  poBsesslon  of  the  land.  The 
testInion7  aihowed  that  he  was  In  actual  pos- 
seMloD  of  only  25  or  30  acres  of  the  lot  Ttk 
entitle  the  pWntifta  to  recover  the  whole  lot. 
It  was  necesBaxTtoibow  either  a  deed  or  oth- 
w  written  color  ot  title  In  the  testator  covers 
tag  the  whole  lot,  or  that  be  had  actual  pos- 
session ot  the  whol&  If  they  were  mtitled 
to  reoorer  at  all,  under  the  evidence,  thcj 
could  only  leoovw  the  quantity  of  land  wbldi 
was  actually  In  the  poesesdm  of  the  testator 
at  the  time  of  his  death;  bat  Inasmuch  ns 
they  failed  to  show  what  part  of  the  lot  was 
then  In  his  possession,  and  dlstlngolsb  It  fnm 
the  part  which  was  not,  the  verdict  Aoold 
have  been  for  the  defendants. 

2.  It  was  wror  to  allow  the  plaintiffs  to 
prove  that  the  ezecator  bad  the  whole  lot  ap- 
pnUsed.  and  fliat  he  made  certain  retnms  to 
the  ordinary  concerning  it  The  amiraloe- 
ment  and  returns  coold  not  aid  ot  enlai^  the 
possession  of  the  testatmr,  it  not  b^g  shown 
that  the  executor  (bllowed  np  the  pnimrnnlon 
of  the  testator  1^  ccmtinnons  ptrimwntlnn  of 
the  land  himself,  or  that  be  turned  It  over  to 
the  tonant  tor  life,  or  otherwise  administered 
It  under  the  wUl.  The  will,'  however,  was 
relevant  and  admissible,  although  It  c(mtaln- 
ed  no  destalptlon  of  the  land,  but  disposed  of 
the  testator^  estate  as  an  entirety. 

8.  When  the  case  was  announced  ready  for 
trial,  the  defendant  Triiv  offered.  In  addition 
to  his  pleas  of  the  general  Issue  and  prescrip- 
tion, an  amendment  in  the  nature  of  an  equi- 
table plea,  In  wlUch  he  claimed  that  he  had 
entered  npcm  the  land  In  good  faith,  believ- 
ing he  had  a  good  title,  and  placed  valuable 
Improvements  upon  It,  and  paid  the  taxes,  and 
he  prayed  that.  If  the  title  be  hfHA  staoold 
prove  Invalid,  the  amounts  Bo  paid  oat  should 
be  allowed  him.  He  did  not  state  in  the  plea 
frcnn  whom  he  purchased  the  land,  if  he  did 
purchase  It  from  any  <me,  nor  whether  the 
vendor  had  any  titie  or  color  of  tide.  The 
court  did  not  err  In  striking  this  plea.  One 
who  eaters  upon  land  ui^er  a  ctrnv^anee 
from  one  not  In  poBBeaslon,  and,  so  fiir  as  ap- 
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pears,  not  baring  any  color  of  title,  entera 
and  improves  the  premises  at  his  peril;  and 
the  true  owner  Is  under  no  obligation  to  ac- 
count to  him  tor  taxes  paid,  or  for  the  cost 
of  ImproTement  orer  and  above  the  mesne 
profits  accruing  from  the  land  during  the  pe- 
riod of  tala  occupation.   Judgment  rerened. 


m  oa.  m) 

SOUTHBBN  EXP.  00.  T.  BRANOH. 
(Supreme  Court  of  Georgia.  Aug.  20,  1S94.) 

APPBAL— QCESTIOHS  OT  FACT. 

Tills  case  Involrlng  nothing  but  qneations 
of  fact,  which  solely  for  determination  by 
the  jury,  and  the  jury  harlog  found  In  favor  of 
the  plaintiff,  and  the  verdict  having  been  ap- 
proved by  the  trial  judge,  this  court  cannot  In- 
terfere. 
(Syllabus  by  the  Gonrt) 

Error  from  superior  court,  Berrien  county; 
A.  H.  Hnnsell,  Judge. 

Action  by  W,  Branch  against  the  Southern 
Express  Company  to  recover  money  Intrust- 
ed to  defendant  Judgment  for  plaintiff, 
and  defendant  brings  error.  AflSrmed. 

F.  G.  Dn  Blgnon  and  D.  H.  P<q^  tor  plain- 
tUE  In  error,  a  W.  ITalvood  and  D.  W. 
Roontreeb  tta  defendant  in  vma. 

LUMPKIN,  J.  A  package  of  money  waa 
sent  by  express  to  the  state  treasurer,  in 
Atlanta,  by  Branch,  the  tax  ctdlector  of  Ix^ 
win  county.  Branch  testlOed  that  be  count 
ed  and  delivered  ^562.96  to  the  express 
^ent  at  Tlfton,  to  be  sent  to  B.  U.  Harde* 
man,  the  treasurer.  He  stated  positively  he 
delivered  that  Idwtlcal  smonnt,  and  identi- 
fied the  express  envelope  into  which  the 
moncT  was  put  He  further  testified  that 
both  he  and  Bowen,  the  company's  agent, 
wrote  their  names  on  the  back  of  the  en- 
velope after  it  was  sealed;  that  Bowen 
counted  the  money  in  his  presence,  put  it  In 
the  envelope,  sealed  it,  and  stitched  It 
through  and  through  with  a  thread,  and  pot 
wax  and  seal  upon  it  In  his  prumace;  and 
tiiat  undoubtedly  all  the  money  was  sealed 
op  in  the  envelope.  This  witness  also  stat- 
ed that  the  money,  up  to  %&S0,  was  in  f  100 
and  in  f50  blUs;  that  there  was  one  910 
blU,  and  the  balance  In  coin;  and  that,  if 
the  package  was  rec^ved  in  Atlanta  in  good 
order  at  the  treasorer's  oOkie.  It  waa  obliged 
to  contain  the  sum  of  money  alreac^  men: 
tioned,  which  be  and  Bo^^n  had  put  into  It 
Bowen,  the  cranpany's  agent,  ctnTobwated 
this  testimony  In  every  particular,  except 
that  he  did  not  remember  the  size  of  the 
bills.  He  further  testified  that  he  ftnward' 
ed  the  package,  in  good  order,  by  the  first 
express,  and  knew  that  all  the  money  was 
in  the  envelope  when  forwarded.  Accord- 
ing to  the  testimony  of  B.  TJ.  Hardeman, 
Speer,  his  clerk,  and  another  wltn^s,  the 
package  was  received  at  the  state  treasury 
bk  good  order,  but  upon  b^ng  opened,  and  the 
money  counted,  it  contained  only  $617.96^ 


a  shortage  of  Bramdi  sued  the  express 
company  for  the  amount  of  the  principal 
and  interest  and  the  costs  of  an  execution 
Issued  against  him  by  the  comptroller  gen- 
eral w  account  of  the  shortage  in  his  ac- 
count as  tax  collector,  occasioned  by  the 
failure  of  the  $45  to  reach  the  treasurer. 
The  Jury  found  for  the  plaintiff  the  full 
amount  sued  for,  and  the  court  below  over- 
ruled the  defendant's  motton  for  a  new  trial, 
on  condition  that  the  plobitlff  would  write 
off  the  amount  recovered  for  interest  and 
costs  Mpou  the  fl.  fa.  This  the  plaintiff  did, 
and  the  only  question  Is  whether  or  not  the 
verdict  In  the  plalntlfl's  favor  for  the  $45  is 
contrary  to  law  and  the  evidence. 

We  feel  constrained  to  affirm  the  judg- 
ment We  an  unable  to  account  for  the 
disappearance  of  the  $40.  All  the  parties 
concerned  in  this  transaction  appear  to  be 
upright  and  honorable  genUemen,  and  no 
fraud  or  wrong  is  Imputable  to  any  of  them. 
The  case  simply  presents  .an  nnsolvable 
mystery.  Inasmuch,  however,  as  It  afflnna- 
ttvely  appears  that  the  plaintiff  did  deliver 
to  the  express  company  $562.06,  and  this 
fact  being  admitted  undor  oath  by  the  com- 
pany's own  agent  we  cannot  say  that  .the 
jury  were  wrong  in  so  ter  as  they  h^d  the 
company  liable  £or  the  $45,  or  that  the  court 
erred  In  refusing  to  set  the  verdict  aside 
after  ordering  the  excess  of  that  amount  to 
be  stricken,  and  the  idaluUff  had  compiled 
with  this  order.  Judgment  affirmed. 


(94  Oa.  336) 

WESTERN  UNION  TEL.  CO.  v.  BYALS. 
(Supreme  Coart  of  Georgia.  Aug.  20,  1894.1 

TSLBGRAPH  COKPAlTIEa— PbTIALTT  OT  DXLJIT— PRB- 

PATMiKT  OF  Caisosa, 
A  teiegraphic  company  does  not  incur  lia- 
bility for  the  BtatDtory  penalty  becanse  of  de- 
lay in  transmtttiag  or  deliverioff  a,  mesBage, 
unless  the  delay  occurs  after  ectnal  payment  or 
tender  of  the  charges.  Where,  by  mutual  agree- 
ment of  the  sender  and  the  company's  agent  or 
operator,  the  charges  are  held  open  as  a  debt  to 
be  snbseqaently  paid  by  the  sender,  or  by  him 
and  a  third  person  jointly,  this  Is  neither  actual 
payment  nor  any  substitute  therefor,  wltlj  ref- 
erence to  the  penal  element  of  the  statute;  and 
It  malies  no  difference  that  the  message  is  for- 
warded over  the  wire  nomdnally  as  a  prepaid 
message. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Tetfair  county; 
C.  C.  Smith,  Judge. 

Action  by  Mrs.  J.  H.  Ryals  against  the 
Western  Union  Telegraph  Company  to  recov- 
er the  statutoi7  penalty  for  default  in  deliv- 
ering a  message.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

GusUn,  Guerry  &  Hall,  for  plaintiff  In  er- 
ror. D.  G.  McLennon,  for  defendant  1b  er^ 
rw. 

I^UMPKIN,  J.  This  case  Is  contndled  by 
tlie  ruling  annonnced  In  the  headnote.  A  tele- 
graph C(Haapany,|s  not  liable  for  the  penalty 
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Impoaed  Iqr  Oie  ut  of  1887  except  In  cases 
where  there  bas  beat  a  **paymait  or  tender 
of  the  usual  charge,  according  to  the  regular 
tlons  of  sacb  company."  This  statnte,  being 
penal  In  Its  nature,  should  be  strict^  con- 
strued; and  accordingly,  after  careful  consid- 
eration, It  Is  our  Judgment  that  where,  by 
mutual  agreement  of  the  soider  of  a  message 
and  the  company's  agent  or  operator,  the 
amount  due  for  sending  the  message  Is  char- 
ged to  the  account  of  the  sender,  or  of  himself 
and  a  third  person  Jointly  (thus  holding  it 
<^n  as  a  demand  to  be  subsequently  paid), 
this  Is  not,  within  the  meaning  of  the  statute, 
and  with  reference  to  its  penal  element,  either 
actual  payment  or  a  tender  of  the  same. 
While  markli^  a  message  *'Paid"  would,  in 
the  absence  of  proof  to  the  contrary,  raise 
the  presumption  against  the  company  that  it 
was  a  prepaid  message  (as  we  held  In  Con- 
yers  t.  Cable  Ca.  92  Qa.  619,  19  6.  E.  253), 
yet,  where  It  afflrmatlTely  appears  that  the 
charge  fw  the.meraage  was  not  paid  in  ad- 
vance, forwarding  It  nominally  as  a  prepaid 
message  would  not  make  It  such  In  fact  If 
a  customer  of  the  telegraph  company  chooses 
to  do  business  with  It  on  credit,  he  cannot 
hold  the  company  liable  to  him  for  the  pen- 
alty because  of  delay  In  transmitting  or  deliv- 
ering a  message.  If  he  wishes  the  company 
to  transact  his  business  at  Ita  i>eril  with  ref- 
erence to  the  penalty,  he  must  either  pay  in 
cash,  or  make  the  tender  required  by  the 
statute.  Of  course.  If  any  negligent  delay 
occurs,  either  after  actual  payment  or  tender 
of  the  charges,  the  rule  would  be  diffwent 
Judgment  reversed. 


(94  Oa.  363) 

MORGAN  T.  PERKINS  et  al. 
(Snpmne  Oonrt  of  Oeorgia.  Aug.  29,  1894.) 

TBB8FAS8— RiMOTIITO  TlHBBR— CO8TS— BlLL  OF 
EXCEPTIOXB. 

1.  One  who  sold  Btanding  timber  of  a  cer- 
tain description  npon  a  tract  of  land,  the  pnr- 
chaBer  having  died  before  be  severed  the  timber 
and  removed  it,  is  not  concerned  with  the  qnes- 
tion  whether  persona  authorized  by  the  admin- 
istrator of  the  purchaser  to  cut  and  appropriate 
the  tSmber  did  bo  as  legal  purchasers  from  the 
administrator,  or  only  as  nla  licensees.  B^- 
tively  to  the  vendor  of  the  timber  they  stand 
as  the  administrator  himself  would  have  stood 
had  he,  in  behalf  of  the  estate  which  he  repre* 
sented,  done  the  work  in  person  or  by  his  serv- 
ants or  employes. 

2.  Timber,  while  standing  on  land  on  which 
it  grew,  being  realty,  a  written  contract  made  in 
the  spring  of  1885,  by  which  the  owner  of  the 
land  sold  to  another  "all  of  the  saw  timber 
measuring  twelve  Inches  and  over  in  diameter 
at  the  Btump  on  lot  of  land  ninety-three  [dis- 
trict and  eonntir],  •  •  •  timber  to  be  cot 
off  the  land  \fj  December  25. 1886,"  passed  title 
to  only  so  much  of  the  timber  descrioed  as  was 
cat  before  December  25,  1886,  unless  this  limi- 
tation as  to  time  was  subsequently  waived  by 
the  seller.  If  it  was  waived  by  expressly  fixing 
another  limit,  whether  orally  or  in  writing,  this 
new  limit  took  the  place  of  the  former  one,  but 
there  was  no  ri^t  to  act  after  the  new  limit 
expired,  ^e  controlling  qnestion  in  the  present 
case  Is  whether  the  fund  in  controversy  was 
mroduced  fay  timber  cut  before  the  new  Umlt 


had  expired  or  not  until  afterwards,  r^et  the 
new  trial  as  to  the  owaerahip  of  the  fund  be 
con&ned  to  a  determinatioa  of  this  question. 

S.  Where  a  defendant,  having  been  sued 
separately  by  two  plaintiffs,  causes  them  to  in- 
terplead, the  losing  party  in  the  interpleader 
may  be  charged  wrth  the  costs  of  the  inter- 

E leader  and  of  the  action  brought  by  himself, 
at  cannot  be  charged  with  the  coats  of  the  oth- 
er action,  to  which  he  was  no  party. 

4.  when  the  last  day  for  tendering  a  bill 
of  exceptions  is  Sunday,  the  following  day  is 
superadded  by  Code,  {  4,  par.  8. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  county: 
W.  H.  Fish,  Judge. 

Action  of  trespass  by  one  Moi^an  against 
J.  O.  Perkins,  administrator,  and  others,  for 
cutting  and  removing  timber.  Defendants 
had  Judgment,  and  plaintiff  brings  earn. 
Reversed. 

3.  H.  Martin  and  Fate  &  Bright,  for  plain- 
tiff In  error.  W.  L.  Orlc%  for  defendants  In 
error. 

SIMMONS.  J.  1.  In  February,  1885,  Mor- 
gan sold  to  Perkins  all  the  saw  timber  meas- 
uring 12  inches  and  over  In  diameter  at  tbe 
stump  in  lot  of  land  No.  98  In  Pulaski  coun- 
ty, and  a  couTe^nce  of  the  timber  was  made 
In  writing,  in  which  It  was  sUpnlated  that 
the  timber  was  to  be  cut  off  the  land  by  De- 
cember 26,  1880.  PerUnB  died  before  that 
time,  and  his  admlnlatratn-  sold  the  timber 
that  had  not  been  cot  to  ^ompaon  ft  Oo. 
Mwgan,  the  vendor,  la  not  concwned  with 
the  question  whether  Thompson  &  Oo.  cut 
and  appn^rlated  the  tlmb»  as  pun^utaon  or 
only  as  licensees.  If  they  cot  Uie  timber 
within  the  time  agreed  upon,  It  was  the  same 
thing  to  Morgan  aa  if  tiie  administrator  had 
cut  It  by  himself  or  his  aerranta.  If  he  bad 
sold  it,  and  rec^red  payment  for  it,  it  made 
no  difference  to  hhn  wbetho-  tiw  administra- 
tor cut  it,  or  whether  Thomson  &  Go.  cut 
it,  if  It  was  cut  In  tlw  stipulated  time. 

2.  As  before  stated,  it  was  stipulated  in  tbe 
writing  conr^ng  the  timber  that  It  would 
be  cut  and  removed  by  the  2Sth  of  Dec«n- 
ber,  1886.  Perkins  having  died  prior  to  that 
date^  and,  the  timber  not  haTbig  been  cat 
and  ranored,  Morgan  entered  into  a  parol 
agreement  with  the  admlniatrator  extending 
the  time  for  its  cutting  and  removal.  The 
evidence  aeema  to  be  conflicting  as  to  the 
length  of  time  the  privilege  was  extended, 
Morgan  insisting  that  It  was  cut  and  removed 
after  the  time  had  expired,  and  the  adminis- 
trator <it  Pwklns  ctmtendlng  that  It  waa  cut 
and  removed  within  that  time,  and  tiiat, 
whether  It  waa  or  not,  It  made  no  difference, 
as  he  had  a  right  to  cut  and  remove  It  after 
tbe  time  agreed  on  had  expired.  Moi^an  con- 
tends that,  tbe  timber  not  having  been  cut 
within  the  time  agreed  upon,  the  administra- 
tor forfeited  his  right  to  enter  xtpaa  the  land, 
and  cut  and  remove  the  timber,  and  that, 
when  Thompson  A  Oo.  did  so,  they  committed 
a  trespasa.  and  are  liable  to  htm  (Morgan)  In 
damages.   The  courts  In  some  of  the  states 
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have  held  that,  where  standing  timber  Is  sold, 
and  a  time  Is  agreed  upon  in  which  It  la  to 
be  removed,  and  It  ia  not  removed  within  the 
time  agreed  upon,  the  parcbaav  doea  not  loae 
his  right,  after  the  expiration  of  that  time, 
to  enter  upon  the  land  and  remove  It  See 
Holt  T.  Stratton  Mills,  G4  N.  H.  lOQ;  Irons  t. 
Webb,  41  N.  J.  Law,  203.  These  mllngs  are 
based  upon  the  ground  that  standing  timber 
Is  ];)ersonaIty,  and  not  realty.  It  It  Is  per- 
sonalty, these  decisions  are  right;  bnt  this 
court  has  held  that  standing  timber  Is  not 
personalty,  but  realty.  Goody  v.  Lumber 
Co.,  82  Oa.  793,  797,  10  S.  E.  218.  The  tim- 
ber being  realty,  the  purchaser  acquires  by 
the  written  conveyance  an  Interest  In  the 
land,  subject  to  be  divested  If  he  fails  to  re- 
move the  timber  within  the  time  limited  by 
the  conveyance.  This  Is  a  llmltatlou  upon 
the  estate  granted,  and,  if  the  timber  is  not 
removed  within  the  time  prescribed  In  the 
limitation,  the  estate  terminates.  On  this 
subject,  see  Mclntyre  v,  Barnard,  1  Sandf. 
52;  Bolsaubin  v.  Reed,  *41  N.  Y.  323;  Pease 
V.  Olbson,  6  Me.  84.  It  the  time  limited  In 
the  conveyance  had  expired,  and  Morgan,  the 
seller,  agreed  orally  or  in  writing  with  the 
administrator  to  extend  the  time,  this  was  a 
waiver  on  the  part  of  Morgan  of  the  first 
limitation,  and  the  new  Umlt  agreed  on  be- 
tween him  and  the  administrator  took  the 
place  of  the  former  one  (Oolcord  t.  Carr,  77 
Ga.  105,  3  B.  B.  617;  and.  If  the  administra- 
tor or  his  vendees  cut  and  removed  the  tim- 
ber within  the  time  flx«d  by  the  new  limit, 
they  would  not  be  liable  to  Morgan  for  a 
trespass.  Morgan,  having  assented  to  the  ex- 
tension of  the  time,  cannot  complain  of  their 
entering  upon  his  land  and  cutting  and  re- 
moving the  timber.  If,  however,  they  en- 
tered upon  the  land  after  the  new  limit 
plred,  they  would  be  liable  to  him.  This 
seems  to  be  the  controlling  qnestlcm  left  In 
the  case,  vis.  whether  the  fond  In  court  was 
produced  by  timber  cut  before  the  new  limit 
expired,  or  not  until  afterwards.  Let  the 
new  trial  as  to  the  ownership  of  the  fund  be 
confined  to  the  determination  of  this  question. 

3,  4.  Other  questions  In  tfae  case  are  ruled 
by  the  headnotes.  Judgment  reversed,  with 
dlrectton. 


(M  Qa.  see) 

MUNNSBLTN  et  al.  v.  AUGUSTA  SAV- 
INGS BANK. 

(Supreme  Court  of  Georgia.  Aug.  29,  1894.) 

Banks  akd  Bankiho— Liabilitt  or  Trust  Vvsd 
DsposiTBD  AS  Such— BviDiKCE— Limi- 
tation or  Actions. 

1.  The  action  not  being  by  the  beneficiaries 
of  the  trust  for  a  breach  thereof,  but  by  the 
trustee  himself  upon  the  alleged  contracts  of 
deposit  (and  the  joinder  of  them  with  him  as 
coplalntiffs  being  of  no  consequence),  there  can 
be  no  recovery  If  the  trustee  withdrew  the  trust 
money  1^  checks  or  otbwwise,  although  he  may 
bare  done  it  for  his  own  benefit,  with  the  knowl- 
edge of  the  officers  of  the  bank,  and  although 
the  bank,  with  his  consent,  may  have  received 


some  of  the  funds  in  payment  of  debts  owing  to 
It  from  him.  If  the  trustee  misapplied  any  part 
of  the  money,  and  the  bank  participated  there- 
in, there  would  be  a  cause  of  action  in  behalf 
of  the  beneficiaries  on  their  equitable  title,  bnt 
there  would  be  none  in  behalf  of  the  trustee 
on  the  contracts  of  deposit  In  so  far.  If  at  all. 
as  the  bank  may  have  appropriated  the  trust 
fund  without  direction  of  the  trustee,  and 
without  any  ehedc  or  draft  upon  it  by  him,  in- 
dividually or  othwrwise,  there  can  be  a  recovny 
in  this  action;  and  the  question  whethv  the 
trustee  had  authority  from  the  bank  to  draw 
upon  his  own  credit,  together  with  collaterals 
deposited  by  him,  and  did  so  draw.  Instead  of 
checking  on  the  trust  fund,  should  have  been 
submitted  to  tbe  jury.  In  so  far  as  any  of  the 
fund  or  its  proceeds  went  to  the  benefit  of  the 
trust  estate,  whether  di-awn  out  irregularly  or 
not,  tbe  bank  la  not  chargeable  in  this  action  or 
any  other. 

2.  On  the  facta  In  evidence  the  statute  of 
limitations  had  no  application  to  the  case. 

3.  The  adrntedons  of  the  trustee,  he  lieing 
the  plalntifl  in  the  action,  were  admls^ble  as 
tending  to  negatire  his  ownership  of  the  fund 
in  his  capacity  as  trustee.  That  these  admis- 
sions were  contained  in  a  plea  filed  in  another 
caae  dld„not  reudw  them  InadmlsslUe. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Rlehmund  coun- 
ty: H.  O.  RoD^,  Judge. 

Action  by  John  D.  Mnnnerlyn,  trustee,  and 
others,  against  the  Augusta  Savinn^s  Bank,  to 
recover  de^Kurits.  Judgment  for  plaintil^ 
and  defendant  brings  error.  Reversed. 

Frank  H.  Miller  and  W.  K.  Miller,  for 
plaintiff  In  error.  J.  R.  Lamar,  tor  defend- 
ants In  error. 

SIMMONS,  J.  1.  Mnnnerlyn.  as  trustee  for 
his  wife  and  minor  sou,  snd  the  two  latter 
in  their  own  right,  sued  the  Augusta  Savings 
Bank  for  certain  money  alleged  to  have  been 
deposited  with  the  bank  by  Munnerlyn  as 
trustee.  The  bank  pleaded  payment  to  Mun- 
nerlyn on  divers  checks  drawn  by  him.  The 
action  is  upon  the  contract  of  deposit,  and 
the  theory  of  the  plaintiffs  Is  that  the  bank, 
with  fnll  knowledge  of  the  trust,  paid  Mun- 
nerlyn the  money,  knowing  that  be  was  using 
it  for  his  Individual  benefit,  and  not  for  the 
benefit  of  the  trust  estate.  After  a  carefur 
consideration  of  the  case,  we  have  come  to 
the  conclusion  that  if  the  bank  paid  the  mon- 
ey to  Munnerlyn,  or  upon  his  order,  no  recov- 
ery can  be  bad  In  this  action.  We  think, 
where  a  trustee  makes  a  contract  of  deposit 
with  a  bank,  and  draws  out  the  money  on  his 
own  checlcs,  the  law  will  not  allow  him  to  re- 
cover upon  the  contract  In  such  case  there 
is  no  breach  of  the  contract,  for  the  bank 
compiles  with  its  contract  when  It  pays  out 
the  money  upon  his  checks  or  order;  and  this 
Is  true,  although  the  officers  of  the  bank 
knew  that  the  money  was  drawn  out  for  his 
own  use,  and  received  part  of  it  In  payment 
of  an  individual  debt  due  by  him.  If  he 
paid  a  part  of  the  money  to  the  bank  upon 
bis  individual  Indebtedness,  with  the  knowl- 
edge of  the  officers  of  the  bank  that  the  mon- 
ey paid  was  a  part  of  the  trust  fund,  the  ben- 
eficiaries might  recover,  not  upon  the  contract 
of  deposit,  bnt  upon  the  wrong  and  Injury  to 
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the  trust  estate  by  tbe  mlsapproprlatloo  of 
tbe  trust  fnnd.  They  could  follow  that  fund 
upon  their  equitable  title.  The  fact  that  they 
are  Joined  with  the  trustee  as  plaintiffs  In 
this  action  Is  of  no  consequence.  He  Is  the 
real  plaintiff,  seeing  to  recover  upon  a  con- 
tract, which,  if  the  mtmey  was  p^d  to  him 
or  his  order,  as  claimed  by  tbe  defendant, 
was  fully  discharged,  so  far  as  he  is  concern- 
ed. The  cestuls  que  trustent  would  have  a 
cause  of  action  upon  their  equitable  title  for 
any  mlBapplIcatlon  of  tbe  trust  fund  in  which 
tbe  bank  participated,  but  there  would  be  no 
cause  of  action  on  the  legal  title  upon  the  con- 
tract of  deposit  Whenever  a  trustee  misap- 
plies the  trust  fund,  and  It  can  be  traced  into 
the  hands  of  third  parties,  with  notice  on 
their  part  of  the  misapplication,  the  benefi- 
ciaries of  the  trust  can  sue  for  tbe  fund,  and 
recover  It  On  this  subject,  see  Poxton  t. 
Banking  Co.,  and  cases  cited,  44  Law  T.  (N. 
S.)  406.  The  trustee  In  this  case  insists  that 
the  checks  were  not  drawn  upon  this  fond, 
but  that  he  bad  made  arrangements  with  the 
bank  for  a  loan  to  himself  ladlrldnally  of 
$10,000,  and  had  deposited  a  large  amount  of 
collaterals  as  security  therefor,  and,  although 
the  loan  was  nerer  fully  consummated,  it  was 
onderstood  that  these  checks  should  be  paid 
upon  hU  indlTidual  credit  The  court  refus- 
ed to  Instmct  tbe  jury  upon  this  theory  of  the 
case.  We  tlUnk  the  court  ought  to  have  sub- 
mitted this  theory  to  the  Jury,  and  let  them 
pass  upon  the  question  whether  the  checks 
were  really  drawn  against  the  trust  fund  or 
upon  the  IndiTtdnal  credit  of  the  trustee.  In 
so  far.  If  at  an,  as  the  bank  may  bave  appro- 
priated the  trust  fund  without  direction  of 
tbe  trustee,  and  without  any  check  or  draft 
upon  it  by  him  Indivldnally  m  otherwise^ 
there  can  be  a  recorety  In  this  &ctUm.  In  so 
for  88  any  of  the  fund  or  its  proceeds  went 
to  tbe  Iwneflt  of  the  trust  estate,  whether 
drawn  out  irregularly  or  not  the  bank  la  not 
ehacseable  In  this  acUon  or  any  othor. 

2.  8.  Other  queations  In  the  case  are  cot- 
•red      the  headnotes.   Judgment  rerersed. 


(M  Gft.  3U) 

JOHNSON  et  al.      MBmCANTILB  TRUST 

ft  DEPOSIT  CO. 
(Supreme  Court  of  Georgia.  Aug.  31,  1894.) 
Railroad  Boi»i>b— Validity— Estoppel. 
Where  a  railroad  compaDy  incorporated 
under  tbe  graeral  law  procures  tbe  legislature 
to  amend  its  charter  br  special  legislation,  and 
afterwards,  with  the  Knowledge  of  its  stock- 
holders, and  without  any  binderanoe  or  attempt- 
ed hinderance  from  them,  exercises  tbe  rigbts 
and  powers  ostensibly  conferred  by  such  special 
legislation,  and  contracts  debts  and  obllgationg, 
whether  in  its  original  name  or  by  a  name 
whid)  it  bas  assumed  and  used  by  reason  of 
■opposed  legisIatiTe  anlliority  for  cbanfing  Its 
name,  it  Is  neTertheless  a  corporation  ae  jore, 
not  only  with  reference  to  transactions  referable 
to  tbe  general  law  under  which  It  was  incorpo- 
rated, bat  also  as  to  those  referable  to  the  spe- 
dnl  legislation,  whether  that  le^slation  be  Talid 
or  lavalid.  If  It  be  iuTalld,  acts  based  uptn  it 


would  be,  at  most  ultra  rlres;  but  In  a  court 
of  equitr  they  would  not  on  that  account  be  of 
less  binding  force  npon  tbe  corporation  and  its 
stockholders,  tbe  corporation  having  by  the 
negative  permission  and  acquiescence  of  Its 
stockholders  held  itself  out  at  competent  under 
color  of  law,  to  perform  these  acts,  and  by  their 
performance  faaving  procured  credit  and  in- 
dnced  creditors  to  part  with  their  money  on  the 
faith  of  its  contract  to  secure  and  repay  tbe 
same.  No  jaat  application  of  the  doctrine  of 
ultra  vires  will  allow  a  corporation  to  get  value 
received  and  then  refnse  to  pay,  whether  tbe 
refusal  be  at  its  own  instance  or  at  the  instance 
of  Its  stockholders,  or  a  porUon  of  tbe  same. 
(SyUabua  by  tbe  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Action  by  Johnson  &  Harrold  and  others 
against  the  Movantile  Trust  &  Deposit  Com- 
pany of  Baltimore,  tmstee.  Judgment  for 
defendant  and  plaintiffs  bring  error.  Afr 
firmed. 

Bemer  &  Bloodworth,  H.  D.  D.  Twi^i^ 
and  J.  B.  D.  Shlpp,  for  plaintiffs  in  error. 
Bacon  &  HlUer,  Gnerry  A  Son,  Gustln.  Oner- 
ry  ft  Hall,  and  0.  A.  HawUns,  for  defend- 
ant In  error. 

SIMMONS,  J.  Thm  nJlroad  company  waa 
ori^ulnd  nndw  tbe  senenU  lav  wblcb  au- 
thorised railroad  companies  to  obtain  char- 
ters. It  tberef(nre  became  a  valid  and  legal 
corporation.  It  subeequently  applied  to  the 
leglslatnre  fw  an  amendment  to  Its  charter. 
Increasing  Its  powers  and  changing  its  name. 
This  waa  done  with  the  knowledge  of  Its 
stockholders,  and  without  any  objection  on 
their  part  to  the  special  lefisiatlon.  Aftw 
the  amendment  It  exercised  the  additional 
rights  and  powws  conferred  upon  It,  con- 
tracted debts  and  issned  bonds  In  its  new 
name.  The  t&et  that  the  leglelatore,  by  the 
amendments  above  mentioned,  increased  its 
powers  and  changed  its  name,  did  not  de- 
str^  the  original  charter,  nw  make  two  rsU- 
road  companies  where  there  was  one  be- 
fore. It  was  still  a  corporation  de  Jure,  not 
fflUy  In  regard  to  tbe  powers  It  exercised  nn- 
dw  the  cnlginal  charter  granted  under  the 
general  law,  and  the  contracts  it  made  there- 
under, bat  also  In  regard  to  tbe  irawefs  It 
exerdsed  and  the  contracts  made  by  reason 
of  the  amendments  granted  by  the  leglela- 
tore. Eren  If  these  amendments  should  be 
held  invalid,  the  acts  done  by  the  corpora- 
tion thereunder  would  be  at  moat  nitta 
vires.  Wliere  a  corporation,  with  the  per- 
misston  and  acquiescence  of  the  stockhold- 
era,  holds  Itself  oat  aa  competent  to  con- 
tract and  carry  on  its  business  nndtf  color 
of  law,  and  procures  credit  and  induces  cred- 
itors to  part  with  their  money  oa  the  teltia 
of  Its  contract  to  secure  and  pay  tbe  same, 
these  cratracta  will  be  binding  In  a  court  ct 
equity,  not  only  on  the  corporation,  but  on 
the  stockholders.  No  application  of  the  doc- 
trine of  ultra,  vires  will  allow  a  coi^mntlm 
to  get  value  received  and  then  refnse  to  pay, 
whether  the  refusal  be  at  its  own  Instance 
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or  at  the  Instance  of  Its  atockholdera,  or  a 
portion  of  the  same.  Tbeae  stockholders 
who  are  now  complaining  stood  by  and  saw 
the  powers  of  this  company  Increased  by 
the  leglslatnre  and  Its  name  changed,  and 
made  no  objection.  They  knew  for  nearly 
five  years  that  it  was  performing  all  the  acts 
of  a  corporation,  running  Its  road,  contract- 
ing debts,  and  issuing  bonds;  and  now  that 
the  corporation  has  failed  to  pay  the  inter- 
est on  Its  bonds,  and  has  been  put  Into  the 
hands  of  a  recelrer,  these  stockholders  come 
forward  and  claim  that  it  was  an  illegal  cor- 
poration, and  that  their  part  of  the  prop- 
erty belonging  to  the  original  corporation  Is 
not  bound  for  these  debts.  To  allow  this 
claim  would  be  manlf^t  injustice,  and  no 
court  of  conscience  should  allow  it  Judg- 
ment affirmed. 

(94  Ga.  636) 

PENNSYLVANIA  STBEL  CO.  v.  GBOE^ 

GIA  RAILROAD  &  BANKING  CO. 
(Supreme  Court  of  Georgia.    July  23,  1894.) 

Cabhiibs— LiBN  FOB  Fkbioht— Salb  —  Stofpaob 

IK  Tbanbitd. 
Where  the  name  Tender,  under  a  single 
contract  of  sale,  Bbioped  by  rail  several  consigD- 
ments  of  gooda  to  the  same  vender  each  ship- 
ment  embradng  several  car  loads,  the  carrier 
had  the  right  to  retain  out  of  any  one  or  more 
of  the  conaignmenta  enough  of  the  gooda  in 
Talue  to  pay  the  charges  for  freight  and  stor- 
age upon  all,  without  respect  to  the  particular 
coDsignmeuts  out  of  which  the  goods  were  re- 
tained. And  this  right  of  the  carrier  haa  the 
same  relation  to  the  right  of  atoppage  in  trans- 
itu by  the  vendor  whidi  it  has  to  the  right  of 
the  consignee  to  claim  delivery  of  the  retained 
gooda  where  no  stoppage  occurred.  Payment 
of  the  freight  and  storage  must  be  made  before 
the  consignor  can  obtain  possession  under  the 
right  of  stoppage  In  transitu. 
(Syllahns  bj  the  Court) 

Error  from  court  of  Blchmond;  W.  7. 
Bre,  Judge.' 

Action  by  the  Pennsylvania  Steel  Company, 
(or  the  use  of  Its  receiver,  against  the 
Georgia  Railroad  ft  Banking  Company.  De- 
fendant had  judgment  on  demurrer  to  the 
declaration,  and  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  official  ^port: 
The  Pennsylvania  Steel  Company,  suing  for 
the  nee  of  the  leceirers  of  said  steel  company, 
brought  suit  against  the  .railroad  company 
in  trover,  setting  out  substantially  the  follow- 
ing facts:  In  February,  1803,  the  steel  com- 
pany. In  Philadelphia,  Pa.,  by  means  of  fraud- 
ulent r^resentatlons  of  one  Wheless,  sold  to 
the  Blchmond  Connty  Belt-Line  Railway  Com- 
pany a  number  of  tons  of  mils,  with  spikes, 
bolts,  and  switches  to  go  th^ewlth.  These 
rails  were  shipped,  craulgned  to  said  Belt- 
line  Ballway  Company,  at  Augusta,  Ga.,  be- 
ing Bhlxq}ed  In  carload  tots  at  different  dates, 
and  came  Into  possession  of  defendant,  at  At- 
lanta, Ga.,  as  one  of  the  connecting  lines  of 
carriers  from  Pennsylvania,  and  were  trans- 
ported by  it  from  Atlanta  to  Augusta.  For 
each  sfalpmoit  of  rails  the  Pennsylvania  Bait 
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road  issued  one  bill  of  lading,  and  the  defend- 
ant received  the  cars  under  said  bill  of  lading 
and  one  waybill.  On  March  4,  1S83,  defend- 
ant received  9  cars,  d^vered  7,  and  retained 
2,  00  which  It  claims  freight  and  demurrage, 
?9S0.90;  March  7th,  it  received  10  cars,  de- 
Uv«>ed  8,  and  retained  2,  on  which  It 
claims  freight  and  demurrage,  $1,047.89;  on 
March  8th,  It  received  5  cars,  delivered  4, 
and  retained  1.  on  which  It  claims  freight  and 
demurrage.  $436.45;  and,  on  March  17th,  It 
received  2  cars,  delivered  1,  and  retained  1, 
on  which  It  claims  freight  and  demurrage, 
$130.25.  After  discovering  the  fraud  by 
which  the  credit  was  obtained,  and  learning 
of  the  Insolvency  of  the  Belt-Line  Railway 
Company,  the  steel  company,  on  June  9,  1893. 
served  notice  of  stoppage  In  transitu  on  the 
defendant  for  the  six  cars  held  by  It  under  Its 
claim  of  li^  for  freight;  tendering  to  It  $1,- 
021.14,  being  the  full  amount  of  all  charges  on 
the  speclftc  cars  stopped.  Defendant  refused 
to  deliver  the  six  cars  unless  the  stecil  com- 
pany would  also  pay  it  $1,981.86,  being  the 
amount  dne  it  for  freight  and  demurrage  on 
cars  ot  Ircai  previously  ddlvered  to  the  con- 
signee; defendant  claiming  that  Its  lieu  for 
fredgbt  and  charges  on  the  cars  delivered, 
as  well  as  those  undelivered,  was  superior 
to  plaintiff's  right  of  stoppage  in  transitu. 
The  value  of  the  Iron  stopped  being  about 
$3,000.  and  the  entire  amount  of  freight 
and  charges  claimed  by  defendant  on  cars 
delivered  and  undelivered  being  $3,003,  de- 
fendant refused  to  d^ver  possession,  plain- 
tiff having  refused  to  make  any  further 
tender  than  the  $1,021.14.  Plaintiff  claims 
that  no  title  passed  to  any  of  the  property,  be- 
cause of  the  fraud  In  obtaining  the  credit, 
but  even  If  title  did  pass,  that  It  exercised 
Its  right  of  stoppage  in  transitu  upon  learn- 
ing of  the  purchaser'a  Inst^vency,  and  that 
while  the  carrier's  claim  on  the  cars  stopped 
might  be  good,  as  against  the  consignee,  for 
freight  due  both  on  cars  dellT»ed  and  un- 
dtilvered,  its  claim  was  Inferior  to  plaintiff's 
claim,  so  far  as  freight  was  demanded  on 
cars  delivered.  Plaintiff  fnrther  claimed  that 
each  car  contained  a  diffwent  numbw  ot  tons 
of  rails,  and  that  the  waybill  showed  the 
weight  and  number  of  tms  on  eatdi  car,  and 
that  the  amount  of  fright  due  on  each  car 
was  readily  ascertainable;  therefore,  that 
each  car,  so  fiir  as  plaintiff's  zl^ts  were  con- 
cerned, constituted  a  separate  ocmsignment, 
and  that  in  d^vering  the  freight  to  the  con* 
irignee,  defendant  departed  from  its  general 
custom,  which  was  to  require  cash  before  de- 
livering freight  hut  upon  refusal  of  tflie  gai- 
eral  freight  ag^  to  deliver  without  payment 
of  freight  the  oraulgnee  arranged  with  some 
fluporlor  officer  of  the  company,  and  thereup- 
on obtained  tiie  can  dellTered  withont  pay- 
ment of  freight  Defendant  demurred  upon 
the  ground  that  its  lien  for  freight  on  the 
cars  delivered  was  superior  to  plaintiff's  right 
of  steppage  in  transitu;  and,  the  pktlntlff  hav- 
ing refused  to  tendw  freight  and  charges  on 
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cars  delivered,  defendant  declined  to  deliver 
the  six  cars  upon  ten  do-  only  of  freight  and 
charges  on  cars  stopped.  The  court  sustained 
the  demurrer,  and  ordered  that  the  declara- 
tion be  dismissed,  unless  plalntUT  tendered  to 
defendant  the  amount  of  freight  and  charges 
on  cars  delivered  as  well  as  those  undeliver- 
ed, it  appearing  from  the  pleading  that  the 
value  of  those  tmdellvered  was  not  equal  to 
the  freight  and  charges  claimed  by  defendant. 
This  plaintiff  having  refused  to  do,  the  dec- 
laration was  dismissed.  Plaintiff  excepted, 
alleging  that  the  court  erred  (l)  in  heading 
that  defendant's  lien  for  ^Igbt  on  the  cars 
dellTOred  was  superior  to  plalDtUTs  rl^t  of 
stoppage  In  transitu;  &i  In  holding  tbat  It 
was  necessary  for  plaintiff  to  tender  defend- 
ant the  full  amount  of  freight  and  charges 
on  all  the  cars  before  It  was  entitled  to  re- 
ceive the  bIx  cars  stopped;  (3)  In  refusing  to 
hold  that  each  car  constituted  a  separate  con- 
signment; (4)  In  refusing  to  bold  that  de- 
fendant's lien  was  lost  on  cars  unoondltlonally 
ddlvo^d,  as  against  plaintiff's  right  of  stop- 
page; ^  In  anstainlng  the  demurrw  and  dis- 
missing the  declaration. 

J.  S.  &  W.  T.  Davidson,  for  plaintiff  In  er- 
ror. J.  B.  Gumming  and  Bryan  Gumming, 
for  defendant  In  error. 

PER  CURIAM.  -  Judgment  affirmed. 


(H  Oo.  633) 

BALDWIN  et  al.  v.  McGARTHERN  et  al. 

(Supreme  Court  of  Qeor^a.   July  28.  1S94.) 

Agbiocltukax,  LtBH  —  Absio.vhbnt  bt  hkWhonD 
— Rights  of  Assignee. 

Where  a  landlord's  lien  for  supplies  la 
actually  created  by  special  contract  in  writing, 
executed  bf  the  tenant  before  any  snpplies  are 
furnished  by  n  third  person,  supplieB  thereafter 
famished  by  the  latter  to  the  tenant  on  the  ten- 
ant's credit,  in  consequence  of  a  parol  agree- 
ment with  the  landlord  that  he  wiU  assign  the 
existing  lien,  come  under  the  security  of  the 
lien,  although  the  written  assigament  be  not  ac- 
tually executed  until  after  the  greater  part  of 
the  supplies  hare  been  furnished  by  the  assignee. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county; 
H.  C.  Roney,  Judge. 

Action  by  Baldwin  &  Co.  against  one  Ger- 
man. TTiere  was  judgment  for  plaintiffs,  and 
the  sale  of  defendant's  property  under  execu- 
tion thereof.  McCarthem,  McElmurray  & 
Banks  Intervened,  claiming  the  fund.  From 
the  Judgment  rendered,  plaintiffs  bring  er- 
ror. Affirmed. 

The  following  Is  the  official  report: 

The  sheriff  of  Burke  county  having  In  his 
bands  for  distribution  $186.84,  raised  from  a 
sale  under  levy  of  a  common-law  fl.  fa.  in 
favor  of  Baldwin  &  Co.  against  German, 
Baldwin  &  Co.  and  McCarthem,  McElmurray 
&  Banks  were  the  contesting  creditors  claim- 
ing the  fund.  The  matter  was  left  to  the 
deddon  of  tbe  Judge  below  upon  an  agreed 


statement  of  facts,  which  was  In  brief:  Tbe 
fl.  (a.  in  favor  of  Baldwin  &  Co.  was  Issued 
prior  to  1889,  and  was  for  a  larger  amount 
tlian  the  funds  In  hand.  Said  funds  were 
tbe  proceeds  of  a  crop  raised  by  German  dur- 
ing 18^  on  lands  rented  by  him  from  G.  B. 
Banks.  McCarthem,  McElmurray  &  Banks 
claimed  the  funds  under  a  lien  fl.  fa.  against 
German,  regularly  foreclosed,  and  issued  In 
tbe  fall  of  1889,  before  the  sale  of  the  prop- 
erty, large  enough  to  take  the  funds.  The 
writing  upon  which  the  lien  fl.  fa.  was  found- 
ed was  from  German,  tenant,  to  Banks,  land- 
lord, was  dated  April  6,  1889,  was  to  secure 
Banks  t<x  making  advances,  gave  to  Banks 
and  hiB  assigns  full  lien  on  the  mtire  crop 
of  German  <hi  the  land  whereon  he  termed 
during  1889,  and  omtained  an  agreonent 
that  the  landlord's  lien  should  be  transfer- 
able, so  as  to  vest  the  power  to  edllect  the 
same  In  the  transferee  as  fully  as  the  landlord 
conld.  On  August  6, 1889,  Banks  tranaferred, 
in  writing,  this  agreement  to  McCarthem, 
McElmurray  &  Banks,  in  consideratica  that 
the  latter  would  fnmlsb  the  arUcIea  agreed 
to  be  furnished  by  Banks  to  German,  "with 
full  power  to  foreclose  and  enforce  collection 
of  the  same  as  I  might  do."  The  snpj^es 
fnralBhed  German  during  1888  by  McCarth- 
em, McElmurray  ft  Banks  were  charged  on 
their  books  to  German.  The  amount  ad- 
vanced np  to  August  tt,  1889,  was  9144.3S, 
and  after  August  6,  18S9,  was  98.35.  The 
crops  ot  German  had  not  matured  August 
6,  1888.  McCarthem,  McElmurray  &  Banks 
had  no  security  for  tbe  supplies  furnished 
German  tor  1888,  exc^  said  transferred 
landlm-d'a  lien.  Said  account  of  McCarthem, 
McElmunay  &  Banks  was  for  guano,  anp- 
plles,  and  provlslona  furnished  by  them  to 
German  during  1889,  to  make  said  crop,  and 
were  furnished  with  the  distinct  understand- 
ing between  that  firm,  German,  and  G.  B. 
Banks,  had  before  any  supplies  were  ad- 
vanced, that  German  was  to  give  tbe  writtai 
landlord's  lien  to  Banks,  and  Banks  was  to 
transfer  the  same  to  the  firm,  as  security  for 
the  advances.  Banks  was  a  member  of  the 
firm.  (Baldwin  &  Co.  objected  to  tiie  compe- 
tency of  the  above  evidence  about  the  nn* 
derstandlng  between  the  parties,  but  what 
objection  was  made  at  the  time  the  evidence 
was  admitted  does  not  appear.)  The  Judge 
held  that  the  landlord  had  a  lien,  and  that 
It  could  be  foreclosed  In  the  hands  of  tbe 
transferee  In  the  same  manner  as  If  the  land- 
lord had  himself  fumlsfaed  the  supplies,  and 
ordered  that  the  funds  be  paid  over  to  Mc- 
Carthem, McElmurray  &  Banks.  Baldwin  & 
Co.  excepted,  alleging  tbat  the  court  erred 
In  not  awarding  the  funds  to  them.  Also, 
because  the  court  held  that  the  lien  could  be 
foreclosed  in  the  hands  of  tbe  transferee  In 
the  same  manner  as  If  the  landlord  had  fur- 
nished the  supplies,— tbe  error  being  tbat  un- 
der tbe  evidence  no  supplies  had  been  fur^ 
nlshed  by  the  landlord  before  the  transfer, 
and  the  tiansfarees  conld  only  foreclose  for 
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BiqtpUes  fimilshed  afte  the  transfer.  Fur- 
ther, becanae  the  court  did  not  ezdnde  and 
role  oat  from  the  agreed  statement  of  facts 
the  statement  as  to  the  nnderstan^ng  be- 
tween McGarthem,  McBImnrray  &  Banks. 
German,  and  Banks,— -the  error  behig  that 
said  evidence  was  Inadmissible  to  confer  any 
rlgbt  on,  or  create  any  Uen  In  faror  of,  the 
transferees,  or  to  oitltle  them  to  foreclose 
the  Uen  for  advances  made  by  them  before 
the  transfer  of  the  lien;  and  the  error  far* 
ther  being  that  said  agreement  was  not  hi 
writing,  and  such  an  agreement  conld  be 
valid  only  when  signed  by  the  parties. 

R.  O.  Lorett  and  J.  R.  Lamar,  for  plaintiffs 
In  ern»r.  B.  H.  Callaway,  for  defendants  In 
error. 

PER  CURIAM.    Judgment  affirmed. 


(H  Oa.  n?) 

HOBBS  V.  GROSS. 

(Snpreme  Oonrt  of  Georsla.   July  23. 1894.) 

EUx.B--AonoN  roB  Pkicb— Contbaot. 

An  action  od  account  for  gooda  sold  la  not 
anpi^orted  b7  evidence  that  the  defendant  did 
not  want  the  plaintiff's  goods,  bat  agreed  that, 
if  he  would  BeU  them  to  some  one  else,  he  would 
pay  the  difference  between  a  certain  amount 
and  the  price  they  brought,  and  that  the  plain- 
tiff afterwards  sold  them  to  a  third  person  at  a 
price  which  left  a  certain  balance  chargeable  to 
the  defendant,  according  to  the  terms  of  his 
agreement 

(Syllabus  by  the  Oonrt) 

£3rror  from  superior  court.  McDnffle  conn- 
ty;  H.  C.  Boney,  Judge. 

Action  by  B.  M.  Gross,  assignee,  against  F. 
M.  Hobbs  for  the  price  of  goods  sold.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

The  following  Is  the  official  report: 

Gross,  as  assignee  of  the  McDuffle  Coanty 
Exchange,  sued  Hobbs  la  a  magistrate's  court 
upon  an  account  "to  one  lot  of  goods  $50," 
credit  "by  cash  from  H.  F.  &  W.  A.  Norris. 
?16.6«,"  leaving  $33.34,  for  which,  with  inters 
est,  the  suit  was  brought  The  Jury  In  the 
magistrate's  court  found  for  the  plaintiff  for 
the  amount  sued  for.  Defendant  took  the 
case  by  certiorari  to  the  sui>erior  court,  al- 
legiog  that  the  verdict  was  contrary  to  law, 
to  the  evidence,  without  evidence  to  auppcuTt 
It,  and  that  there  was  no  evidence  whatever 
showing  any  consideration  for  the  contract; 
also  alleging  certain  errors  as  to  the  admis- 
sion of  evidence  and  refusal  to  admit  evi- 
dence. The  certiorari  was  overruled,  to  which 
ruling  Hobbs  excepted,  alleging  that  the 
court  erred,  because  the  verdict  was  contra^ 
to  law,  evidence,  etc;  because  of  errors  ae 
to  evidence  allied  Ui  the  petition  for  certio- 
rari; because  the  evidence  does  not  show  a 
■ale  of  any  goods  to  Hobbs  by  Gross  as  sued 
for,  there  being  no  Idoitiflcatlon  of  the  goods 
claimed  to  have  been  aold.  nor  any  agree- 


ment to  mspeom  'vrtQi  It;  and  becaose  the 
court  erred  In  bidding  that  tlie  verdict  was 
not  ccmtrary  to  law,  because  the  contract  as 
set  up  was  vrithln  the  statute  of  frauds,  It 
b^ng  a  claim  for  failure  to  take  $60  worth 
of  goods,  and  the  agreement  not  In  writ- 
ing. Upon  the  trial  in  the  maglsttate's  court. 
Gross  testified:  "When  the  McDnffie  Ex- 
change made  an  asslgnmmt  to  me,  It  owed 
two  notes,  one  held  by  the  Bank  of  Thomp- 
son and  the  other  by  Hickman.  These  notes 
were  assigned  \iy  twenty-flve  stockholdnv  of 
the  exchange,  who  were  liable  for  their  pay- 
ment, and  Indorsed  to  these  parties.  We  were 
anxious  to  have  the  assets  pay  these  debts, 
and  when  I  saw  it  was  doubtful,  and  there 
was  difficulty  in  disposing  of  the  goods  ^- 
cept  at  a  sacrifice,  I  called  a  meeting  of  the 
parties  who  signed  these  notes,  made  a  state- 
mmt  of  the  facts  to  them,  and  asked  them  to 
each  take  $60  worth  of  the  goods  at  cost 
price,  so  as  to  enable  me  to  pay  the  note. 
Those  present  agreed  to  do  so.  Several  to(^ 
goods  who  were  not  at  the  meeting,  Hobbs 
was  not  there.  I  saw  him  afterwards.  Just 
before  the  March  term  of  the  superior  court, 
in  the  store,  and  asked  him  to  enter  Into  the 
scheme.  He  tcAA  me  he  did  not  vrant  any 
goods,  but  for  me  to  sell  the  goods,  and  be 
would  make  up  what  they  lacked  of  bringing 
$50.  I  sold  the  goods  to  H.  F.  &  W.  A.  Nor- 
ris for  33%  per  cent  of  their  cost  I  saw 
Hobbs  afterwards,  and  told  him  I  bad  sold 
the  goods  as  abov^  and  he  owed  me  $33.84, 
He  asked  me  when  I  wanted  the  money,  and 
asked  me  to  wait  till  fall,  and  he  would  then 
pay  It  I  saw  him  again  In  the  fall,  and  ask- 
ed him  for  the  money.  He  said  he  had  not 
sold  cotton,  bnt  as  soon  as  he  did  he  would 
pay  it  He  finally  refused  to  pay  It  Seven- 
teen of  the  twenty-five  men  on  the  notes 
agreed  to  take  the  goods.  I  said  nothing  to 
the  other  eight,  because  I  did  not  think  than 
financially  responslUe.  All  who  agreed,  ex- 
cept Hobbs.  took  tlie  goods,— some  more  and 
some  a  little  less  than  $50  worth.  The  note 
the  bank  held  has  been  paid.  I  don't  know 
how  much  Is  due  on  the  Hickman  note.  It 
was  for  $2,000.  There  have  been  several 
credits  on  It  I  don't  think  there  Is  a  thou- 
sand dollars  now  due  on  It  The  exchange 
assigned  about  the  first  of  February,  1892. 
There  was  about  $1,000  worth  of  stock  at  the 
time  of  assignment  I  commenced  selling  the 
stock  at  cost,  and  closed  it  out  as  fast  as 
possible.  Don't  know  bow  much  the  sales 
amounted  to.  After  I  had  been  selling  about 
thirty  days,  X  called  a  meeting.  Sixteen  men 
then  took  $50  worth  of  goods,  on  an  average, 
some  taking,  I  think,  as  low  as  $41  or  $43 
worth.  I  have  nevor  asked  any  of  those  who 
did  not  take  $50  worth  to  pay  the  difference. 
Defendant  is  the  only  man  I  have  sued. 
After  the  sixteen  men  got  their  goods,  I  put 
up  the  balance  of  the  stock,  and  sold  It  at 
auction  to  H.  F.  ft  W.  A.  Norris  for  33%  per 
ceat  of  the  cost  I  never  set  aside  any  par- 
ticular goods  for  defendant  I  sold  the  whole 
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tadneaa  at  auetloii,  and  charged  him  with 
Um  dlff««nce  between  what  I  got  and  the 
cost"  The  following  testimony  of  the  wit- 
ness was  admitted  orer  objection  of  defend- 
ant, the  objection  being  that  what  other  par- 
ties did  ought  not  to  affect  defendant,  and 
that  the  testimony  was  Irrelerant;  and  as  to 
the  admission  of  this  evidence  error  was  as- 
signed In  dismissing  the  cwtlorarl:  "Some  of 
the  parties  who  took  the  goods  did  not  need 
them,  and  lost  money  on  them.  Boyd  took 
$50  worth,  and  sold  them,  without  removing 
them  from  the  store,  for  twenty  per  cent  dls- 
connt."  For  the  defoidant,  Hobba  testified: 
"I  never  bought  any  gooda  from  plaintiff,  nor 
authorized  any  one  to  buy  any  on  my  account. 
I  never  agreed  to  take  the  $50  worth,  as  stat- 
ed by  him,  and  never  told  him  that  I  did  not 
want  any  goods,  but  that  he  could  sell  the 
goods  and  I  would  pay  the  difference  between 
what  he  got  for  them  and  the  cost  price.  I 
was  one  of  the  directors  of  the  alliance  store, 
and  was  opposed  to  the  assignment,  and 
would  have  nothing  to  do  with  It  I  never 
bad  any  such  conversations  with  him  as  he 
states.  I  saw  him  one  time  in  the  sammer, 
and  he  told  me  he  thought  he  could  get  us 
out  I  saw  him  again  In  the  fall,  when  he 
first  mentlfmed  the  matter  to  me,  and  wdnted 
me  to  give  him  a  note  for  It  I  refused  to  do 
BO,  and  told  him  I  did  not  owe  it  ftnd  would 
not  pay  It  He  then  threatened  to  sue  me, 
and  I  told  him  be  conid  do  so,  for  I  would  not 
pay  It.  Some  of  the  directors  requested  me 
to  take  the  goods.  I  declined,  bnt  told  them 
at  the  time  that  when  the  business  was  closed 
out  I  waa  ready  to  pay  my  part  of  the  bal- 
ance due  on  the  Hickman  note.  I  have  never 
received  any  goods  aa  charged  In  the  account 
nor  authorized  Gross  to  sell  them  to  any  one 
for  me,  nor  received  any  benefit  from  the  ac- 
count If  Gross  sold  any  goods  for  me,  it 
was  without  my  authority,  knowledge,  or  con- 
sent" Plaintiff  here  asked  the  witness  the 
amount  now  due  on  the  Hickman  note.  De- 
fendant's attorney  objected,  and  the  court 
sustained  the  objection.  In  the  petition  for 
certiorari  It  was  alleged  that  the  conrt  erred 
in  refusing  to  allow  defendant  to  show  the 
amount  now  doe  on  the  Hickman  note.  Dune- 
vent  testified  for  defendant  that  he  was  one 
of  the  signers  of  the  Hickman  note,  and  a 
stockholder  In  the  exchange.  Waa  not  pres- 
ent at  the  meeting  of  the  signers  of  the  note, 
but  did  afterwards  buy  $50  worth  of  the 
goods.  Here  defendant  offered  to  prove  by 
the  witness  that  be  was  in  Thompson  Just 
before  March  court,  when  defendant  was  In 
Thompson,  and  wboi  Gross  says  defendant 
agreed  to  take  the  gooda  and  authorized  him 
to  sell  them;  that  he  saw  defendant  and 
talked  with  him  abont  the  store,  and  urged 
him  to  go  Into  the  arrangement  and  take  the 
gooda;  and  that  defmdant  positively  refused 
to  take  any  goods,  or  have  anything  to  do 
with  it  Upon  objection  of  plaintiff's  attor- 
ney, the  court  excluded  this  evidence.  The 
cvnveraatlon  waa  not  In  the  presence  of  plain- 


tiff. It  was  aUeged  In  tbe  p^ttlon  tar  car^ 
tlDiarl  that  thta  was  error. 

P.  B.  Johnson,  fOr  plaintiff  In  crw.  J.  T, 
West,  for  defendant  In  error. 

PER  CURIAM.   Judgment  reversed. 


(M  Om.  711) 

CENTRAL  RAXIyROAD  &  BANKING  CO. 
T.  KELLER  et  aL 
(Supreme  Court  of  Georgia.    July  23.  18&1.) 
Naw  TaiAL^-Bxiav  or  Evidbkob  —  SnPULATioir 

or  CODKBBL— ESTOFPKU 

A  written  agreement  of  counsel,  entered 
upon  a  brief  of  evideoce,  the  agreement  being 
expressed  in  tnch  terms  as  necessarily  to  imply 
a  widver  of  objection  that  the  day  fixed  by  or- 
der of  tiie  court  for  presenting  the  brief,  hav- 
ing it  approved,  and  filing  it  had  already  passed, 
together  with  sabseqnHit  co-operation  with 
connsel  for  the  moTant  and  the  presiding  judge 
in  having  the  brief  corrected  (the  judge  having 
approved  it  Iwfore  correction,  with  a  reservation 
that  it  waa  subject  to  correction),  will  estop 
such  coansel  and  his  client  from  subsequently 
taking  the  position,  for  the  first  time,  and  insist- 
ing by  a  motion  to  dismiss  tbe  motion  for  a  new 
trial,  that  the  brief  was  presented,  approved, 
and  filed  too  late,  because  done  after  the  time 
limited  by  the  order  had  expired. 
(Syllabus  by  the  Coort) 

Error  from  superior  court,  EfflUigham  coun- 
ty; R.  Falligant  Judge. 

Action  by  F.  B.  K^ler  &  Bro.  against  the 
Central  Railroad  &  Banking  Company.  There 
was  Judgment  for  plaintiff,  and  from  a  Judg- 
ment dismissing  a  motion  for  a  new  trial  dfr 
fendont  brings  error.  Reversed. 

The  following  Is  the  official  report: 

Tbe  case  of  Keller  Jk  Bro.  against  the  rail- 
road company  was  tried  at  the  May  term, 
1S03,  of  Effingham  superior  court,  and  there 
was  a  verdict  for  plaintiffs.  Daring  the 
same  term,  defendant  filed  a  motion  for  new 
trial,  upon  the  general  grounds,  and  upon  tbe 
ground  that  the  verdict  was  excessive  in 
amount;  and  the  grounds  of  the  motion  w&e 
approved  by  tbe  court,  and  an  order  passed 
allowing  the  motion  to  be  beard  and  deter- 
mined In  vacation.  The  case  was  tried  oa 
May  0,  1893.  On  June  6,  1893,  defendant 
presented  a  brief  of  the  testimony  to  the 
Judge  below  for  his  revision  and  approval, 
there  being  entered  upon  aald  brief  an  agree- 
ment of  counsel,  connsel  for  plaintiff  agree- 
ing, "subject  to  make  such  corrections  as  are 
Just  and  correct  In  tbe  hearing  of  the  motion 
for  new  trial";  said  agreement  being  dated 
June  6,  1893.  And  tbe  Judge  approved  the 
brief,  "subject  to  correction  at  hearing,"  and 
ordered  It  filed.  In  pursuance  of  which  order 
It  was  filed  on  June  7,  1893.  Thereafter,  the 
motion  coming  <m  for  hearing,pialntiff moved 
to  dismiss  it  on  tbe  ground  that  no  order  was 
taken  at  tbe  term  at  which  the  canse  was 
beard  and  determined,  authorizing  tbe  filing 
of  a  brief  of  the  testimony  In  the  case  during 
vacation,  and  because  the  lyriet  was  not  filed 
at  the  term.  Previous  to  the  filing  of  the 
motion  to  dlsmlBB,  ptalnttlTs  connael  anggrst- 
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ed  certain  chaoges  In  the  tH*lef  of  evidence, 
whicb  were  accepted  and  agreed  to  by  de- 
foidants*  counsel  previous  to  the  filing  of  the 
motion  to  dismiss.  The  motion  to  dlsmlBs 
was  flostalned,  and  to  this  ruling  defendant 
excepted. 

A.  R.  Wright  and  A.  C.  Wright,  few  plaintiff 
in  error.   H.  B.  Strange,  tor  defendants  In 

PER  OURIAU.  Judgment  reversed. 


m  Oa.  C39) 

CHARLB8T0N  ft  S.  RT.  00.  T.  VABNA- 
DORB. 

(Supreme  Oonrt  of  Oeorato.  J'oly  23*  ISM.) 
EnoTioiT  or  Passbnobr— Damages  —  Rbtibwixo 

COKFLICTIKQ  EVIDBNOS. 

1.  Thoii^  the  amoQDt  of  the  verdict  Is 
large,  it  is  not  so  large  aa  to  justifr  the  impn- 
tation  of  biftB  or  pr^dice;  and,  the  presiding 
jndse  havinK  approved  the  finding,  this  oonrt, 
while  not  fully  omcnrrlng,  has  no  l^al  power 
to  interfere. 

2.  Though  the  evidence  was  directly  con- 
flicting, it  was  the  function  of  the  jnry  to  set- 
tle the  conflict. 

(Syllahns  by  the  ConrL) 

Error  tnm  dty  conrt  of  Savannah;  A.  H. 
BfacDoneU,  Jndge. 

Action  IindnB  Yamadore,  by  his  next 
friend,  against  tiie  Oliarleston  &  Savannah 
Railway  Company.  There  waa  a  verdict  for 
plaintiff,  and  a  new  trial  denied.  DeFoid- 
ant  brings  error.  Afflrmed. 

The  foUowIng  is  the  official  report: 

Yamadore,  by  his  nert  Mend,  sued  tbe 
railway  company  tor  damages  from  an  alleged 
Illegal  ejection  from  Its  car,  of  him,  while  a 
passenger  on  its  train,  and  after  payment  of 
fare  by  him.  His  petition  alleged  that  he 
was  ejected  forcibly  by  defendant's  conduct- 
or, and  the  most  abusive  language  was  used 
to  him  by  the  conductor,  and  that  after  be- 
ing ejected  he  was  forced  to  walk  about  10 
miles  to  a  station,  where  he  obtained  trans- 
portation to  Savannah,  his  original  destina- 
tion. The  Jury  found  for  him  9800,  and,  de- 
fendant's motion  for  new  trial  being  orer^ 
ruled,  It  excepted.  The  grounds  of  the  mo- 
tion were  that  the  verdict  was  contrary  to 
law,  evidence,  etc,  and  excessive  In  amount. 
The  evidence  waa  quite  conflicting.  That  for 
plaintiff  was  to  tbe  effect  that  after  he  had 
paid  his  fare  the  conductor  approached  him 
the  second  time  for  the  fare,  and,  although 
8S8m%d  by  blm  and  by  his  companion  that  he 
(plaintiff)  had  paid  his  fare.  Insisted  that  he 
had  not,  and  said  to  him  (plaintiff),  "You 
lie.  You  hare  not  paid  your  fare,"  and,  "If 
you  do  not  pay  again,  I  will  have  to  put  you 
off";  and  as  plaintiff  and  his  companion  were 
getting  off  (his  companion  going  with  him, 
through  choice)  the  conductor  said,  "You 
sUnklug.  rascally  scoundi-el."  The  conductor 
first  Insisted  that  neither  of  them  had  paid 
their  fare,  but  recalled  the  fact  that  plaintiff's 
compani(m  had  paid,  tbe  oompanliHi  telUng 


the  conductor  that  he  had  paid  mostly  In 
nickels.  There  were  but  few  passengers  on 
the  car,  and  they  were  ail  strangers  to  plain* 
tiff.  The  ejection  occurred  about  two  miles 
from  CoOsahatchle.  Plaintiff  and  his  compan- 
ion walked  to  Coosabatchle,  and  as  there  was 
no  convenient  place  to  stop  there  they  walked 
to  Rlgland,  a  distance  of  about  12  miles, 
where  they  took  the  train,  at  5  o'clock,  for 
Savannah.  Plaintiff  at  the  time  was  about 
19  years  old.  For  the  defendant,  the  evidence 
was  to  the  effect  that  he  did  not  pay  his  fare, 
and  was  ejected  for  this  reason;  that  the  con- 
ductor stopped  the  train  and  put  him  off  at 
a  flag  station;  and  that  no  abuse  of  any  kind 
was  used  towards  him,  nor  indignity  put  upon 
him. 

Brwin,  Du  Blgnon  &  Chlsboim,  for  plain- 
tiff  in  error.   Garrard,  Meldrim  &  Newman, 

for  defendant  In  error. 

PER  CURIAM.   Judgment  affirmed. 


(H  Oa.  693t) 

HcNEALT  T.  STATE. 

(Supreme  Oamt  of  Gemtfo.  June  4,  1894.) 

Sdmdat  Law— BuSNiSG  or  Fheioht  Trains. 
The  indictment  being  founded  on  section 
4578  of  the  Code,  and  cbarffing  the  running  of  a 
"freight  train"  on  the  Sabbath  day,  and  the 
evidence  showing  that  the  train  run  consisted 
only  of  a  locomotive  and  cab,  and  it  not  appeat^ 
log  that  any  freight  was  carried,  offered  to  be 
carried,  or  Invited  for  carriage,  tbe  indictment 
was  not  smiported  by  tbe  evidence;  a  locomo- 
tive and  cab.  when  not  run  for  carrying  freight, 
nor  intended  to  be  presently  used  for  such  car- 
riage, not  being  a  freight  train.  Tbe  court  err- 
ed in  charging  tbe  jury  that,  "if  that  was  a 
freight  engine,  and  had  a  car  attached  that  usual- 
ly went  with  a  frelRfat  train,  and  that  the  pui^ 
pose  of  It  was  to  facilitate  tbe  carrying  of  freight, 
It  was  a  freight  train." 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  eaaats; 
R.  H.  Clark,  Judge. 

T.  C.  McNealy  waa  convicted  of  running  a 
freight  train  on  the  Sabbath  day.  In  violation 
of  CoAe,  8  4678,  and  brings  wror.  Rereraed. 

Rail  &  Boynton  and  Watteraon  ft  Klmsey, 
for  plaltttlfl  In  error.  J.  S.  Candler,  SoL 
(3en.,  for  the  State. 

PER  CURIAM.  Judgment  revorsed. 


(U  Oft.  m) 

SUGABMAN  t.  ATLANTA  CONSOLI- 
DATED ST.  RY.  CO. 
(Supreme  Court  of  Geor^a.    June  18,  1894.) 

AMBlTDmo  pBCLARATIOir. 

A  declaration,  brought  by  a  father  to  re- 
cover "for  the  aerricee,"  during  its  minority,  of 
a  minor  child,  negligently  killed  by  a  railway 
company.  In  which  it  was  alleged  **tbat,  as  she 
advanced  in  years,  her  services  would  have  be- 
come of  great  value  to  him,"  though  it  does  not 
distinctly  aver  that  at  the  time  of  the  killing 
the  child  was  capable  of  rendering  services  of 
any  value,  is  amendable  by  alleging  that  the 
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dilld  wai  oM  eDongh  to  render,  and  did  in  fact 
render,  certain  8i>edfied  aerrices.  and  the  same 
were,  at  the  time  of  her  death,  of  a  stated  Talae 
per  month. 

(Syllabos  1^  the  Oonrt) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Jndge. 

Action  1^  Lools  Sugarman  against  tbe  At- 
lanta Gonaolldat^  Street-Itallway  Oompany* 
D^ndant'B  motion  to  dlsrolSB  the  action  for 
Insufficiency  of  declantlona  was  granted, 
and  plalntiS  brings  error.  Reversed. 

The  following  Is  the  official  report: 

The  cause  of  Sugannan  against  tbe  street- 
railway  company  coming  on  to  be  heard,  de- 
fendant moved  to  dismiss  the  case,  becanse 
the  declaration  contained  no  cause  of  ac- 
tion. PlalntlfiT  resisted  the  motion,  and  also 
tendered  an  amendment  to  the  declaratl<m. 
The  court  refused  to  allow  the  amendment, 
and  sustained  d^endant's  motion  to  dismiss, 
to  which  Judgment  plaintiff  excepted. 

The  declaration  alleged:  About  June  12, 
1892,  petitioner's  child,  Lena,  was  crossing 
Wblteball  street,  Atlanta,  at  or  near  Its  In- 
tersection with  Mitchell  street,  and  was 
struck  by  a  ear  of  defoidant,  and  killed. 
The  Injury  -wzb  caused  by  the  running  of 
the  car  of  defendant,  because  Its  agmts 
failed  to  exercise  all  ordinary  and  reason- 
able care  and  diligence  while  In  charge  of 
the  car.  Petitioner  was  free  from  fault  or 
negligence,  and  could  not  bare  avoided  the 
injury  by  the  use  of  ordinary  care.  White- 
hall street  is  constantly  frequented  by  pass- 
ers-by, especially  at  the  time  when  Lena 
was  killed.  Defendant's  agents,  by  the  ex- 
ercise of  ordinary  care,  could  have  seen  the 
cblld  In  time  to  have  stopped  the  car.  and 
before  striking  It  They  failed  to  check  and 
contlnne  to  check  the  car  on  approaching 
the  sta^et,  the  same  being  a  public  crossing; 
and  alBO  failed  to  give  the  signal  required 
by  law  and  by  the  circumstances.  There  Is 
a  valid  municipal  ordinance  of  Atlanta,  pre- 
scribing the  speed  at  which  street  cars  shall 
travel  (setting  It  out),  and  defendant's 
agents  on  this  occasion  violated  this  or- 
dinance, by  reason  of  which  violation  and 
negligence  the  child  was  kilted.  At  the  time 
of  the  child's  death  she  was  four  years  and 
nine  months  old.  As  she  advanced  In  years 
her  services  would  have  become  of  great 
value  to  plaintiff.  The  occupation  of  pialn- 
tifTs  wife  is  that  of  a  hair  dresser,  and  it 
was  his  intention  to  prepare  his  child,  had 
she  lived,  for  tbe  same  calling.  He  bringrs 
this,  bts  suit,  for  the  services  of  said  child 
during  its  minority  up  to  the  age  of  21,  and 
avers  that  by  reason  of  the  death  of  said 
child  he  has  been  damaged  In  the  sum  of 
«2.B0a 

The  proposed  amendment  alleged:  I^ena 
was  old  enough  to  render  service  to  him, 
and  did  render  service  to  him  in  nursing  her 
younger  brother,  his  son,  and  In  waitin;? 
upon  and  attending  to  various  wants  of  her 
mother,  petitloner'a  wife,  in  connection  with 


the  discharge  of  her  duties  to  bis  houMtacdd 
and  family,  which  service  was  at  tbe  time 
of  her  death  of  the  value  of  five  di^ra  per 
month,  and  would  have  greatly  increased  in 
value.  Petitioner  and  lila  wife  are  poor. 
They  follow  dally  labor  ftw  tb^  support, 
and  on  that  account  hired  no  servants  to  do 
their  household  work.  They  tried  to  keep 
their  child  out  of  the  street  as  much  as 
practicable  and  possible,  bnt  bad  no  yard 
or  space  in  which  she  conld  exercise  In  open 
air,  and  she  sometimes  got  Into  the  street 
unattended,  without  th^  knowledge.  At 
the  time  of  recdvlng  the  Injury  of  which 
she  died,  petitioner  was  absent  from  home, 
his  wife  was  cooking  supper  for  herself  and 
family,  and  the  child  went  into  the  street 
without  their  knowledge  or  consent,  with  a 
sister  seven  years  old.  Defendant  was  n^- 
llgent  in  running  Its  car  at  said  time  and 
place  at  a  greater  speed  than  fonr  miles  an 
hour,  under  an  ordinance  of  the  city  which 
limited  the  speed  of  the  car  to  four  miles  an 
hour  at  said  time  and  place. 

Smith  &  Pendleton  and  Morris  Macks,  for 
plaintiff  In  error.  N.  J.  &  T.  A.  Hammond, 
for  defendant  In  error. 

PBB  CURIAM.   Jud^ent  reversed. 


(N  da.  60B) 

DE  GIVE  V.  GRAND  RAPIDa  SCHOOIi 

FURNITURE  CO. 
(Supreme  Court  of  Georgia.  June  80^  1894.) 
lKTEit:;ATioxAL  Law— Jurisdiction  or  Besidiht 
FORKIOS  Cossci- 
A  ritizen  of  the  kingdom  of  Belgium. 
Anly  accredited  bv  tbe  government  of  that 
Icingdom  to  the  government  of  the  United  States 
as  a  consul  of  the  former.  Is  subject  to  the  jnris- 
dittioD  of  the  courts  of  the  state  of  Georgia,  In 
which  state  he  resides,  in  a  civil  action  to  re- 
cover an  alleged  debt  one  upon  an  account  for 
articles  purchased  by  bim  to  furnish  his  opera 
house.  No  treaty  between  the  two  gOTcm- 
ments  baa  exempted  the  consuls  of  either  from 
suits  of  this  nature  in  tbe  country  of  their  rem- 
dcuce,  nor  are  they  exempt  by  the  principles  of 
International  law.  And  nMther  the  constitution 
nor  the  statutes  of  the  Unitpd  States  confer  ex- 
ciaaive  JnTisdiction  in  Bucb  cases  upon  the  fed- 
eral courts,  where  a  foreign  consul  is  to  be  sued 
in  this  country,  and.  since  the  repeal  of  the 
8th  clause  of  the  Tilth  section  of  the  Revised 
Rtntutes  of  thp  United  States,  concurrent  juris- 
diction Is  not  denietl  to  the  state  courts. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Bpps.  Judge. 

Action  by  the  Grand  Rapids  School  Furni- 
ture Company  against  L.  De  Give.  There 
was  judgment  for  plaintiff.  A  motion  Iqr 
defendant  to  set  aside  the  Judgment  was  de- 
nied, and  he  brings  error.  Affirmed. 

The  following  is  the  official  report: 

De  Give  sought  to  set  aside  a  verdict  and 
judgment  against  him  In  favor  of  the  Grand 
Rapids  School  Furniture  Company.  The 
presiding  Judge  denied  the  motion.  De 
Give  excepted  to  this  ruling,  allying  that 
tbe  Judge  erred  in  not  setting  aside  tbe  tw- 
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diet  and  judgment  on  tbe  fronnds  set  forth 
In  his  affidavit  and  amended  affidavit;  in 
not  setting  them  aside  on  the  ground  that 
the  conrt  had  no  Jurisdiction  of  the  person 
of  defendant;  and  In  not  holding  that  de- 
fendant -was  exempt  from  tbe  suit  because 
he  was  a  Belgian  consul  The  affidavit  of 
De  Give  was  as  follows:  He  Is  informed 
that  on  September  IS,  1893,  plaintiff  took  a 
verdict  against  him  for  $580.56  principal  and 
123.37  Interest  He  was  not  Indebted  to 
plaintiff,  but  plaintiff  was  to  him  $400.74, 
because  of  tbe  following  facts:  As  will  be 
seen  by  an  inspection  of  plaintiff's  bill  of 
particulars,  defendant  purchased  from  It 
certain  chairs,  amountlDg  to  $6,615.50,  upon 
which  he  paid  $6,070.24,  leaving  a  balance 
of  $545.26,  February  23,  1805.  The  chairs 
were  to  be  lllie,  in  all  particulars,  a  model 
sent.  "When  they  were  received,  they  had 
tbe  outward  appearance  of  being  like  the 
model,  and  were  Immediately  placed  in  posi- 
tion, and  he  made  tbe  payment  above  men- 
tioned. Afterwards  he  discovered  that  the 
chairs  did  not  come  up  to  tbe  model  in 
particulars  mentioned,  which  materially  af- 
fected their  value,  to  the  extent,  as  estimat- 
ed by  him,  of  $946.  He  then  wrote  to  plain- 
tiff, complaining  of  this  bad  treatment,  and 
it  offered  to  deduct  $100  from  the  bill,  which 
he  refused  on  the  ground  that  it  was  wholly 
inadequate.  He  offered  to  submit  the  mat- 
ter to  arbitration,  which  It  refused.  After 
the  claim  was  in  the  hands  of  plaintiff's  at- 
toiiiey,  deponent  communicated  to  the  de- 
fendant his  position  In  tbe  matter,  and  re- 
fused to  pay.  On  August  16,  1893,  a  copy 
of  plaintiff's  complaint  was  served  on  him, 
but,  being  a  foreigner,  never  liaving  been 
naturalized,  and  being  unacquainted  with 
the  recent  change  In  the  law  In  regard  to 
the  terms  of  the  city  court,  he  supposed  that 
he  had  during  tbe  whole  term  In  which  to 
file  his  answer,  and,  being  very  busy,  laid 
the  paper  down,  Intending  to  carrj'  It  to  his 
attorney  before  the  time  was  out  for  the 
purpose  of  defending  him,  and  did  not  know 
that  a  Judgment  had  been  taken  against  him 
until  so  informed  by  a  friend.  He  is  a  for- 
eigner, has  never  been  naturalized,  and  Is 
now  and  has  for  years  been  a  Belgian  con- 
sul residing  in  Atlanta,  and  is  advised  that 
the  court  has  no  Jurisdiction  to  try  any  case 
against  him.  By  his  amended  affidavit,  he 
alleged:  He  is  a  citizen  of  Belgium,  residing 
in  Atlanta  as  consul  of  the  Belgian  govern- 
ment, duly  commissioned  and  accredited  by 
it,  and  recognized  as  such  by  the  govern- 
ment of  the  United  States  on  February  13, 
1860,  by  an  annexed  exequatur  duly  execut- 
ed and  signed  by  the  then  president;  and 
under  tbe  commission  of  the  Belgian  govern- 
ment, and  said  exequatur,  he  has  continu- 
ously, ever  since  the  date  of  the  latter,  up 
to  the  present  time,  exercised  the  functions 
of  consul  of  the  Belgian  government  in  At- 
lanta. Copy  of  the  exequatur  was  attach- 
ed. 


Goodwin  &  Westmoreland,  for  plaintiff  la 
error.  Bishop  &  Andrews,  for  defebdant  In 
error, 

PES  GUBIAM.   Judgment  affirmed. 


(HOa.  608) 

HOME  FRIENDLY  SOCIETY  t.  BERRY. 
(Supreme  Court  of  Georsia.    Jane  SO,  1894.) 

MOTUAL  InSURAKOB— FORFEnUKB  BT  FaLSB  BtATX- 
HBNTa—NOTlOB  TO  ASBHT— OOKBTBCCTIOlf 
OF  COXTRACTB  BT  COUBT. 

1.  Where  one  residing  in  Atlanta,  Ga.,  who 
was  already  a  member  of  a  beneficial  society, 
having  its  headquarters  and  principal  office  in 
Baltimore,  Md.,  and  who  w&b  the  nolder  of  a 
certificate  of  membership  which  embodied  and 
embraced  a  policy  of  insurance  by  the  society 
npon  his  life,  made  at  different  times  two  writ- 
ten arolications  for  niembe^faip  In  the  same 
society,  and  in  each  of  them  made  several  ma< 
tcrial  repreaentatioDS,  among  them  that  he  was 
not  a  member  of  that  sodety,  and  thus  obtain- 
ed on  each  application  a  separate  certificate  of 
mcmberehip  and  policy  of  insurance  upon  hit 
life,  which  declared  upon  its  face  that,  if  the  rep- 
resentations upon  which  the  certificate  was 
ymnted  were  not  true,  tbe  certificate  should  be 
void,  both  these  certificates  should,  after  tbe 
dfatb  of  tbe  member,  be  treated  as  void,  and  of 
no  effect^  unless  the  company  had  notice  at  some 
tinae  before  receiving:  tbe  last  .dues  upon  some 
one  of  the  three  certificates  that  the  same  iden- 
tical person  was  a  mraiber  when  he  applied  for 
and  procured  one  or  both  of  the  additional  cer* 
tificates,  and  the  cumulative  insurance  which 
they  provided  for. 

2.  Notice  to  the  society's  local  agents  at  At- 
lanta, who  received  tbe  applications  and  col- 
lected the  dues  on  all  three  oi  the  certificates  of 
membership,  but  who,  so  far  as  appears,  had 
no  power  to  represent  tiie  company  in  making 
contracts  or  In  waiving  conditions  expressed 
therein,  the  applications  having  separately  and 
at  different  times  been  forwarded  to  Baltimore 
for  acceptance,  and  the  certificates  of  member- 
ship having  there,  separately  and  at  different 
times,  been  issued  b;  the  society's  ereneral  offi- 
cers, would  not  be  notice  to  the  society  of  the 
falsehood  of  the  representation  as  to  nonmem- 
bership  cwitained  in  the  applications,  unless  it 
appeared  that  no  such  representation  was  ac- 
tually made  to  the  agent  who  received  and  filled 
out  the  applications,  hnt  that  he  inserted  the 
false  statement  without  authority  firom  the  ap- 
plicant, and  without  his  knowledge. 

3.  Where  two  writings  are  in  evidence, 
their  construction  being  for  the  court,  it  is  no 
iyiTflsion  of  the  province  of  the  jury  for  the  pre- 
siding judge  to  announce  that  the  writings  are 
or  are  not  necessarily  inconsistent  in  substance 
and  meaning  as  to  a  particular  element,  such 
as  the  representations  they  respectively  make 
touching  a  person's  age. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Laura  Berry  against  tbe  Home 
Friendly  Society.  Plaintiff  had  Judgment, 
and  defendant  brings  error.  Reversed, 

Tbe  following  Is  the  official  report: 

Laura  Berry  sued  tbe  Home  Friendly  So- 
ciety for  $510,  besides  Interest,  and  25  per 
cent,  upon  the  principal,  and  $100  for  her  at- 
torney's fees  In  bringing  the  suit,  upon  three 
certificates  of  membership  In  the  society,  is- 
sued to  Stephen  Berry,  her  husbaud,  she 
being  tbe  beneficiary  named  In  each.  The 
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flnt  of  these  certiflcatee  was  for  $148,  dated 
MiV  27.  1889,  and  nombered  16,029;  the 
second,  tor  f270,  dated  October  21, 1889,  and 
numbered  24,963;  tbe  third,  for  $92,  dated 
December  15,  1890,  and  numbered  65,280. 
Copies  of  these  certificates  were  attached  to 
tbe  declatatian.  In  each  of  them  It  Is  stat- 
ed that  (me-fimrth  of  the  amount  of  the  In- 
surance was  payable  witihfn  the  first  six 
calendar  months  the  certificate  was  In  force; 
one-half  after  ^  calendar  months,  and  the 
fall  amount  after  one  year.  Also,  that  the  cei<> 
tlflcates  were  lasned  In  consideration  of  the 
rq)resentatl<m8  and  agreement  In  the  appllca- 
tlou  therefor,  which  appIIcatloDwasniadepart 
of  the  policy.  Alsotliat,lf  any  of  tbe  statements 
made  In  the  appUcatkin  up<m  which  the  cer- 
tlflcate  was  Issued  should  be  found  untrue^ 
thai  the  certificate  should  be  null  and  Toid, 
and  all  money  paid  and  all  tights  and  bene- 
fits which  may  have  accmed  to  the  member 
should  be  forested.  Farther,  that  if  the 
r^wesentations  upcm  wbliA  the  certUlcate 
was  granted  wae  not  true,  or  U  the  condi- 
tions of  the  certificate  were  not  in  all  re- 
spects observed,  the  certificate  should  there- 
tq  wn  become  Totd^  Parther,  tiiat  the  policy 
was  Incontestable,  after  two  years  from  date, 
tor  uiy  cause.  The  second  of  the  certificates 
contained  the  proTlsIon  that  only  one-half 
of  the  stipulated- snm  would  be  paid  for  sick- 
nesB  oe  death  caused  by  consumpUcm  or 
rheumatism  tor  one  year  from  the  date  of 
tile  certificate^  and  the  third  contained  a 
similar  provision,  except  that  dgbteen 
mouths  was  substituted  for  one  year.  The 
third  also  contained  the  prorlslfm  that  the 
certlflcate  idtould  be  Toid  if  the  member 
sbould.  witbont  written  permission  of  the 
president  or  secretary,  engage  in  certiUn  oc- 
cnpatloos,  *^r  whUe  there  is  tn  ftwce  npon 
the  life  of  the  insured  a  certificate  prerloualy 
Issued  by  this  sodety,  unless  the  certificate 
first  Issued  contains  an  Indoraemoit,  signed 
by  the  president  or  secretary,  authorising 
this  certificate  to  be  In  force  at  the  same 
tlm&"  The  first  and  second  certificates  did 
not  show  such  Indorsement.  The  third  also 
contained  the  provision  that.  In  case  of  mis- 
treatment or  mistake  in  age,  the  society  conld 
only  be  held  liable  for  the  amount  on  Its 
tables  at  tbe  proper  age,  and  the  benefidarles 
must  prove  the  proper  age  satisfactorily. 
Tbe  defendant  pleaded  that  in  tbe  applica- 
tion for  the  policies  plalntllTs  husband  repre- 
sented and  warranted  that  he  had  no  otiier 
Insurance  In  said  company,  or  any  other  com- 
pany, when  In  truth  he  did  hold  policlra  In 
other  companies,  having  two  policies  In  the 
defendant  company  at  tbe  time  of  tbe  Issu- 
ance of  the  last  poUcy  and  one  at  tbe  time  of 
tbe  issuance  of  tbe  second  policy;  that  In 
said  application  he  falsely  represented  his 
age.  In  one  claiming  to  have  been  bom  In 
1848,  m  tbe  other  In  1861,  and  In  the  other 
In  1852,  when  In  truth  he  was  born  In  1840; 
that  be  represented  himself  as  being  In  good 
health  at  the  date  of  the  application,  and 


having  no  disease  which  affected  his  health, 
denying  he  had  or  suffered  from  any  of  the 
diseases  menttoned  In  the  apj^catloo,  when 
In  truth  at  the  date  of  each  of  the  applica- 
tions be  was  suffering  from  many  diseases, 
and  especial^  was  afflicted  with  oonsttmp- 
tion,  and  had  bem  so  afflicted  for  a  long 
time,  and  afterwards  died  from  its  ^ects; 
and  made  many  other  false  and  fraudulent 
ropreamtathms  In  the  application,  which,  un^ 
der  the  terms  of  the  application  and  p<^cles. 
If  any  of  said  statements,  representations, 
and  warranties  were  untrue,  rendered  the 
policies  Told.  Defmdant  had  no  notice  that 
any  of  them  wexe  taiae,  and  not  until  be 
died  did  It  know  he  was  holding  all  ta  said 
policies,  but  up  to  that  time  believed  each 
of  the  policies  was  held  by  separate  and  dis- 
tinct persmts;  and.  if  it  bad  known  the  same 
person  held  all  of  them.  It  would  have  can- 
celed them,  and  this  fact  was  concealed  In 
order  to  defraud  it,  which  made  the  polices 
all  void.  Farther,  that  the  last  policy,  by 
Its  tenns,  ^  not  bind  defendant  to  pay 
more  than  onft-halt  of  the  amount  for  which 
It  was  issued,  ttx  the  policy  holder  died  In 
one  year  firom  the  date  of  ite  Issue.  It  ap- 
peared from  the  evidence  that  Stephen  Berry 
died  November  14,  1891.  The  evidence  was 
confllcthig  as  to  his  ag&  He  was  a  negro^ 
and  seemed  to  have  been  formerly  a  slaTei 
He  died  with  consnmpttm.  It  did  not  ap- 
pear how  limg  he  had  had  It  His  wife  testi- 
fied that  he  was  Just  sick  a  Uttle  white;  Just 
took  his  bed  two  weeks  before  he  died.  The 
physician  who  attended  him  In  his  last  Ill- 
ness testified,  among  other  things,  that  dnr^ 
Ing  two  yean  he  attended  him  tor  different 
troubles,  two  w  three  attactai  of  blUousness, 
and  (me  or  two  of  brmichltls.  and  he  waa  re- 
lieved and  got  all  right  again,  and  woAed 
untU  about  a  month  before  tbe  last  Illness; 
that  witness  never  examined  his  lungs  ontU 
bis  last  Illness,  and  then  discovered  they 
were  gone;  that  witness  thinks  his  left  lung 
was  almost  entirely  gaae;  that  he  meant, 
putting  down  In  his  report  that  Berry  had 
consumption  for  two  years,  that  tbat  was 
just  a  conclusion  he  came  to;  that  he  could 
not  say  how  long  Berry  had  consumption; 
he  might  probably  have  suffered  with  It  all 
his  llf^  or  but  for  a  short  time.  Another 
witness  testified  tbat  Berry  was  sick  some 
two  or  three  years  before  bis  death,  but  kept 
on  working;  that  Berty  said  he  was  taking 
medicine;  tbat  he  did  not  remain  big  and 
fat  and  stout,  but  began  to  get  lean;  that 
he  seemed  to  have  good  health  before  he  took 
sick,  but  never  was  a  large  man,  was  al- 
ways sorter  thin,  but  from  the  disease  he 
was  not  stout  like  he  was,— kinder  grew 
weak,  witness  supposed.  A  physician  who 
examined  Berry  for  Insurance  testified  that 
Berry  was  In  perfect  health,  to  the  best  of 
his  (wItneesO  knowledge  and  belief,  and  bad 
no  organic  trouble  that  witness  could  discov- 
er; that  witness  made  the  examination  at 
the  Instance  of  defendant,  and  defendant 
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paid  him  for  It;  tliat  his  examination  was  In 
September,  1889;  that  there  was  no  ahsolnte 
rule  as  to  the  length  of  time  consumption 
might  continue  before  death,  though  or- 
dinarily It  was  a  disease  of  slow  progress, 
but  sometimes  lasted  but  a  few  months.  The 
applications  for  membwshlp  were  put  in  evi- 
dence. The  first,  dated  May  10,  1889,  stated 
the  age  at  37  years;  the  second,  dated  Octo- 
ber 12,  1889,  at  38  years;  the  third,  dated 
December  15,  1890,  age  next  birthday,  42 
years.  The  applications  stated  that  the  ap- 
plicant was  never  very  sick,  and  was  not,  at 
the  time  of  the  applIcatloD,  a  member  of  de- 
fendant or  any  other  beneficial  society.  Also, 
that  If  the  applicant  failed  to  conform  to  any  of 
the  rules  of  the  society,  or  had  concealed  any- 
thing relating  to  his  health,  or  shonld  make 
any  misrepresentations  as  to  the  questions  pre- 
ceding (one  of  which  was  as  to  his  age),  he 
bound  himself,  his  heirs  and  assigns,  to  sur^ 
render  all  claims  to  moneys  previously  paid, 
and  forfeit  all  benefits  absolutely  to  the  so- 
ciety. Also,  the  declaration  of  the  applicant, 
that  he  was  in  flrst-clasB  health,  and  free 
from  all  diseases,  at  the  date  of  the  applica- 
tion. There  was  a  verdict  for  plaintiff  for 
$464  principal,  $86.08  Interest,  $116  damages, 
and  $100  attom^'s  fee.  Defoidant  moved 
ftv  a  new  trial,  which  motltm  was  overruled, 
and  it  ocepted. 

The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law.  evidence,  etc., 
and  the  following:  Brror  In  the  following 
charges:  "There  Is  no  necmary  disparity 
in  the  statement  of  Stephen  Berry's  first  and 
second  appUeati<m.  There  Is  a  disparity  of 
ser^ul  years  between  the  age  stated  in  the 
second  and  third  applications.**  "Stephen 
Berry  represented  in  those  three  appllcatlois 
that  he  had  no  other  insurance  or  life  mem- 
bership in  defendant's  company.  If  this  was 
a  material  misrepresentation.  In  the  sense  I 
have  charged,  it  would  avoid  the  second  and 
third  policy,  unless  the  plaintiff  shows  snch 
ccHiduct  on  the  part  of  the  ounpany  tiiat 
will  waive  this  representation."  "If  the  de- 
fendant knew  the  Identity  of  Stephot  Berry 
In  each  of  the  three  policies,  and  continued 
to  accept  premiums  from  him  after  such 
knowle^  was  had,  they  should  be  held  to 
have  waived  InslsteDce  on  the  troth  of  the 
reqpresentation  as  to  other  Insurance  with 
them.  Indeed,  it  wonld  be  a  fraud  upon  tbe 
assured  In  tb«  company,  after  the  knowledge 
that  he  was,  in  point  of  ftict,  the  same  Berry 
insured  with  them  three  times,  to  go  on 
collecting  premiums  from  him  from  week  to 
wecft  and  year  to  year,  and  then  set  up  that 
the  polMes  were  void  on  that  groond.  And 
In  determining  whether  the  otnnpany  knew 
it  or  not  you  ate  at  liberty  to  consider  any 
knowledge  which  the  evidence  discloses  tb» 
defendant's  agents  In  Georgia  had  on  that 
subject,  provided  the  knowledge  of  neh 
agoits  was  acquired  in  the  course  of  the  de- 
fendant's bndness  In  reference  to  such  ai^ll- 
cattois  and  policies,  and  within  the  scope  of 


their  employment;  and  you  may  look  also  to 
the  recitals  contiilned  on  the  face  of  the  ap- 
plications themselves.  If,  howeror,  the  com- 
pany did  not  know  that  the  Stephen  Berry 
of  the  three  policies  was  the  same  Stephen, 
and  In  good  faith  went  on  collecting  pre- 
miums on  all  three  of  them,  believing  the  as- 
sured was  a  different  individual  In  each;  and 
you  further  believe  from  the  evidence  that 
the  representation  that  there  was  no  other 
Insurance  with  them,  changed  the  nature, 
character,  or  extent  of  the  risk,— the  com- 
pany would  not  be  bound  by  the  last  two 
policies,  and  you  wonld  disallow  plalntlfTs 
claim  pro  tanto." 

Dorsey,  Brewster  &  Howell,  for  plaintiff 
In  error.  Westmoreland  &  Austin,  for  de- 
fendant in  error. 

PER  CURIAM.   Judgment  reversed. 


m  IH.  SH) 
KREITZBR  V.  CROVATT  et  al. 
(Supreme  Canrt  of  Georgia.    Aog.  20, 1894.) 
Appbaublb  Judohsxts  —  Fabtibb  —  Bailkoad 

HdBTOAOS— FORBCLOBDBB— BaLB  TO  AV- 
TORKST  or  RbOOBD. 

1.  The  dedidon  denying  the  motion  to  Bet 
aside  the  receiver's  sale  was  not  merely  interloc- 
atcry,  but  final  in  its  nature.  It  was  therefore 
subject  to  review  oq  a  separate  writ  of  error, 
and  the  parties  to  the  same  were  snflScient,  the 
receiver  himself  not  being  a  necessary  party. 

2.  The  attome/a  to  foreclose  a  mortgage 
made  to  a  trustee  for  the  securi^  of  bondhold- 
ers—the same  attoraeys  being  also  attorneys  tor 
the  receiver— are  disgnalifiea.  by  thdr  profes- 
■ioDa]  en^gement  and  relation,  from  purchas- 
ing for  their  own  benefit  the  mortgaged  prop- 
er^, when  sold  by  the  receiver  under  the  decree 
of  forecioenre.  The  consent  of  the  trustee, 
withoat  the  consent  of  the  bondh<^ders,  will  not 
remove  the  disgnalification.  The  aeGociates  of 
the  attorneys  in  mnking  the  purchase  are  af- 
fected by  the  disqualification  of  the  latter.  And 
inusmucn  as  it  admits  of  some  qneatlon,  under 
the  evidence,  whether  the  propoty  brought  its 
full  value,  the  aimlicatlon  of  one  of  tiie  bond- 
holders, made  in  one  time,  and  before  the  sale 
was  confirmed,  to  set  aside  the  sale,  ahonld  have 
been  granted,  and  a  resale  ordered. 

(Syliabna  by  the  Court) 

Error  from  snportor  ooort,  Glynn  county; 
J.  li.  Sweat,  Judge. 

Action  by  Ssg^  &  Go.  and  others  against 
the  BmnswlA  Street-Railroad  Company  for 
the  appointment  of  a  receiver,  and  other  re- 
lief. A  recelvor  was  appointed  and  a  sale 
of  property  <ffdered,  which  was  made  to  A. 
J.  Orovatt  and  oth«a  G.  A  Ereltser  moved 
to  disapprove  the  action  of  the  reoeivw  and 
set  aside  the  sale.  This  motion  was  over- 
ruled, and  Kreltaer  brings  error.  Reversed. 

The  following  Is  the  official  rqwrt: 

In  the  cose  of  Hoyet  &  Co.  et  al.  v.  The 
Brunswick  Street-Bailroad  Company,  a  re- 
ceiver was  appointed  for  the  def«ndant  Tlie 
Farmers'  Loan  ft  Trust  Company,  as  trustee 
for  the  holders  of  the  flint  mortgage  bands  of 
the  railroad  company,  became  a  party  by  in- 
tervoitlon.   By  consent  of  the  counsel  for  all 
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parUefl,  a  decree  «aa  taken  for  a  sale  the 
receiver  on  the  first  Tuesday  In  April,  18&S, 
afta  advertisement,  of  all  the  pnq^ertles, 
rights,  credits,  and  ftanchlses  of  the  railroad 
company,  at  pnUlc  ontcry,  to  the  highest  bid- 
der, for  cash,  nnder  certain  provisions.  The 
sale  was  made  at  the  time  stated,  and  the 
property  was  sold  to  AlUaon,  Land,  Whltfl^, 
and  Crovatt  for  $10,000.  tbegrbebig  the  hlsheat 
biddoB,  which  sum  was  paid  to  Uie  receiver, 
who  thereupon  made  them  a  deed  to  the  iffop- 
erty.  He  reported  to  the  next  (May)  term  of 
the  superior  court  his  actions  in  nuking  the 
sale  and  paying  out  the  proceeds  thereof,  ask- 
ing that  said  actions  be  confirmed.  At  the 
same  tetm,  Kreltzer,  represenUng  himself  to 
be  a  hcAdet  of  39  of  the  IXHids  of  the  rail- 
road company,  of  the  face  value  of  fSOO  each, 
filed  bis  motion  to  disapprove  the  actions  of 
the  receiver,  and  to  set  aside  the  sale  and  can- 
cel ttie  deed.  The  motion  was  heard  in  vaca- 
tion and  was  ovemded,  and  movant  except- 
ed. The  cmisent  decree  provided  "that  the 
purchaser  at  such  sale  may,  if  he  so  cSect, 
pay  over  to  said  receiver,  at  tiie  time  of  mak- 
ing such  sale,  not  less  than  the  sum  of  ten 
thousand  dollars,  cash,  of  the  purchase  price, 
and  the  rranainder  thereof  may  be  paid  by 
the  delivery,  npon  the  part  of  said  purchaser, 
to  said  receiver,  of  the  first  mortgage  bonds 
of  the  defendant  company,  to  an  amount,  at 
their  face  valne,  equaling  the  pro  rata  sum 
which  said  bonds,  thus  tendered,  bear  to  the 
entire  Issue  of  said  bonds;  and  said  receiver 
shall  be  authorized  to  make  good  and  suffi- 
cient titles  to  tbe  purchaser  at  said  sale."  It 
was  further  decreed  that  from  tbe  proceeds 
of  the  sale  the  receiver  pay,  first,  costs  of  the 
case,  and  the  expenses  incurred  by  tbe  receiv- 
er under  approval  of  the  court;  that  $500  be 
paid,  as  attom^'s  fees,  to  the  counsel  for  the 
receiver,  and  $1,200  to  the  receiver,  for  his 
services,  and  (500  attorney's  fees  to  Good- 
year &  Kay,  tbe  attorneys  filing  the  petition 
and  bringing  the  fund  Into  court,  and  $50  fee 
to  L.  J.  Brown,  as  attorney  for  the  defendant; 
that  $380  be  paid  to  laborer's  lien  creditors 
in  full  settlement  of  their  claims,  amounting 
to  $566,  and  $770  to  the  holders  of  a  steam- 
boat Uesi  tor  coal  fnmiahed,  in  full  settlement 
of  their  claim  for  $1,140;  tbat  the  Farmers* 
Jjoan  &  Trast  Cmnpany  be  paid  $1,000  as  its 
OHnpensation  as  trustee  for  the  bondholders 
under  the  mortgage,  and  $2,000  be  paid  to 
Orovatt  &  Whitfl^d.  as  tbe  attom^ra  for  said 
tmstee;  and  that  the  rest  of  the  proceeds 
of  sale  be  paid  to  said  tmstee  upon  account, 
to  be  credited  upon  said  mortgage  deed  ex- 
ecuted and  ddlvered  by  the  railroad  company 
to  said  trustee  for  tbe  bondbolders,  which 
mortgage  wiui  for  $150,000  principal,  and 
which  is  hereby  finally  foreclosed,  etc.  The 
grounds  of  the  motion  to  set  aside  the  sale 
are.  In  brief,  that  Crovatt  &  Whitfield,  being 
the  counsel  for  the  receiver  and  also  for  tbe 
trustee,  had  no  right  to  purchase  tbe  property 
at  the  reoeivN's  sale  for  their  Individual  ben- 
vBt  and  profit,  and  tbat  the  property  was 


worth  over  $30,000,  and  tbe  price  at  which 
they  purchased  C$10,000)  was  grossly  Inade- 
quata  At  the  hearing  of  the  motion  it  ap- 
peared that  the  original  record,  with  the  ex- 
ception ct  the  decree  previously  referred  to, 
had  been  lost,  and,  after  seardi,  conhl  not  be 
found. 

G.  P.  Goodyear  testified:  He  was  presldoit 
of  the  railroad  company  until  it  went  Into  the 
hands  of  the  receiver.  Its  pnK>erty  contisted 
of  about  7^  mUes  of  raU  Uid  In  the  dty  of 
Brunswick,  and  about  1%  milea  of  trade  rail 
laid  on  St  Simona  Island;  14  cars;  40  mules; 
2  steamboats  (the  Pope  Catiin  fuid  Egmont); 
a  depot  lot,  originally  costing  about  $3.00U, 
with  a  de^tot  building  thereon  costing  between 
five  and  seven  thousand  dollars.  The  prop- 
erty, if  atdd  as  old  junk,— that  Is.  marlnted 
fm:  what  it  would  bring  as  property,  without 
regard  to  the  franchises,— was  worth  far  in 
excess  of  $10,000.  He  coDddered  the  steel 
tall  worth  as  much  as  $18,000,  the  steamboats 
worth  $5,000.  and  the  depot  buUdIng  and  lot, 
mnles,  and  can  worth  enough  mote  to  make 
a  total  value  of  property,  without  regard  to 
the  value  franchise,  of  $28,000.  During 
the  period  of  about  five  years  In  which  the 
lallroad  had  been  <vemted,  it  had  becm  dme 
at  a  loss  of  from  three  to  five  thousand  dol- 
lars par  annum.  A.  J.  Crovatt  and  B(^ing 
Whitfield,  composing  tbe  firm  of  Crovatt  & 
Whitfield,  woe  attorneys  for  tbe  Farmers' 
Loan  &  Trust  Cimkpany  in  the  original  cause, 
intervened  therein  for  said  cmnpany,  as  trus- 
tee of  the  first  moi'tgage  bondholders,  and 
prayed  foredosnie  ct  the  mortgage  ae  deed  of 
trust,  and  sale  of  the  property  to  satl^  the 
lien  of  the  first  mor^ge  bondholders.  They 
cwtlnued  of  counsel  in  the  cause  to  and  In- 
dudbig  the  day  of  sale,  and  wore  counsel  of 
the  tmstee  at  the  time  the  bid  was  made  for 
the  pR^erty.  WUness  was  not  present  at 
the  day  of  sale,  but  had  be^  told  by  Crovatt 
that  he  had  bid  in  the  propaiy  for  himself, 
Whitfield,  A.  H.  Lane,  and  others.  Witness 
b^onged  to  the  firm  of  Goodyear  &  Kay.  who 
represrated  creditors  In  tiw  cause,  and  were 
paid  out  of  moneys  derived  from  the  sale, 
and  provided  for  In  the  consent  decree,  and 
clients  of  thrirs  had  been  paid,  under  the 
terms  of  said  decree,  out  of  the  fund  de- 
rived from  the  bid  made  by  Crovatt  at  the 
sal& 

James  Oalnam,  Sr.,  testified:  He  had  been 
engaged  In  railroad  construction  over  39 
years;  had  been  In  the  employment  of  tbe 
Brunswick  Street'Railroad  Company;  had 
laid  portions  of  its  track,  and  superintended 
repair  of  other  portions.  Under  the  use  to 
which  this  track  bad  been  subjected,  it  had 
not  depreciated  in  value  more  than  5  per 
cent  He  would  be  willing  to  give  $5,000 
for  the  mile  and  a  half  of  tiack  ctmstitnting 
the  8t  Simons  Island  Line,  with  the  fran- 
chises accompanying  the  same,  and  tbe  cars 
and  mules  belonging  thereto,  coDditloned  oo 
Hotel  St  Simons  being  kept  open,  and  In 
connection  therewith;  and  he  would  conddw 
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the  «itlre  propaty  of  the  line  a  bargain.  If 
he  had  the  money,  at  ^,000.  He  was  pres- 
ent at  the  day  of  sale.  Did  not  bid  on  the 
property.  Heard  nothlns:  said  abont  tt,  but 
his  Impression  was  that  it  was  being  bid  In 
for  the  bondboldeiB,  and  had  he  known  it  was 
being  bid  in  for  the  personal  benefit  of  Cro- 
ratt,  Whitfield,  and  Lane,  they  would  not 
have  got  it  for  ¥10,000.  (At  this  Juncture, 
Crovatt,  for  hlmsdf  and  associates,  offered 
the  property  to  the  witness,  or  any  one  else 
who  would  buy  it,  eithtf  for  $10,000,  or  per- 
haps ^1,00(^  without  the  offer  being  accept- 
ed.) 

Crovatt  testified:  His  firm  were  the  attor- 
neys of  the  trustee,  and  as  such  int«:Tened  In 
the  original  cause.  Joined  in  the  consent  de- 
cree, and  were  attorneys  of  the  trustee  on  the 
day  of  sale.  He  was  the  bidder  thereat  for 
himself  and  associates.  His  client,  the  Far- 
mers' Ijoan  &  Trust  Company,  authorized  him 
90  to  bid  If  he  wished,  as  it  would  cause  the 
property  to  bring  more.  Prior  to  the  sale 
he  and  his  associates  bad  acquired  by  pur- 
chase (70,000  of  the  total  issue  of  $160,000 
of  bonds  of  the  railroad  company.  He  be- 
Ilered  all  the  other  bondholders  knew  the  sale 
was  to  take  place.  He  had  sent  copies  of 
the  newspapers  containing  the  advortlsements 
of  sale  to  parties  In  New  York  (the  Farmers' 
Loan  &  Trust  Company),  who  assured  him 
they  would  send  a  copy  to  each  bondholder, 
and  he  believed  It  had  been  done;  In  hts 
Judgment,  the  property  of  the  railroad  com- 
pany was  not  worth  more  than  the  amount 
bid  at  the  sale.  It  was  duly  advertised. 
Quite  a  crowd  were  present  Everything  was 
open  and  fair,  and  only  one  other  bid.  of 
91.000,  was  made.  The  money  was  paid  and 
dlsboned,  a  bUl  of  sale  or  deed  execated.  and 
the  possession  of  the  property  turned  over  to 
them  by  the  receiver,  and  no  noUce  ever  giv- 
en of  any  objection  or  contest  until  this  pro- 
ceeding was  begun.  He  believed  the  prop- 
erty of  the  company.  Including  its  sted  irail, 
had  d^reclated  at  least  50  per  cent  He  had 
DO  experience  as  a  railroad  man,  but  the  rail 
showed  It  was  badly  worn,  and  much  depre- 
ciated. The  depot  building  was  almost  value- 
leaa,  and  the  mules  were  Inferior  Texas  mules, 
and  the  cars  second  class.  The  steamboats 
sold  for  a  sum  exceeding  93,500,  and  less  than 
$4,000.  He  would  not  state  the  exact  amount, 
w  terms  of  sale.  He  and  Whitfield  were 
bldd«8  at  the  sale  tor  themselves,  and  not 
for  thelT  client,  the  Farmers*  Loan  &  Trust 
Company.  In  his  (pinion,  to  dismantle  the 
Iffoperty,  and  sell  it  as  old  junk,  or  for  what 
it  woold  bring  to  the  maricet,  would  not  net. 
for  the  whole  prop^ty.  over  910.000.  He  and 
his  assodates  stood  ready  to  take  the  amount 
they  gave  for  it,  or  some  slight  Increase  there- 
on, but  could  not  find  a  purchaser. 

J.  E.  Du  Bignon  tesUfled:  He  did  not  believe 
the  steamboat  Pope  Gatlln  was  worth  in  ex- 
eess  of  93,S00,  and  would  not  be  willing  to 
give  tnr  her  over  93,000,  and  did  not  thbik 
the  Btramboat  Bgmont  worOi  over  9600:  He 


thought  910,000,  the  amount  for  which  the 
property  sold,  was  about  all  it  was  reasonably 
worth. 

Goodyear  further  testified  that  Orovatt  & 
Whitfield,  as  attorneys  for  the  trustee,  filed 
their  intervention  In  said  cause,  attaching  to 
it  a  copy  of  a  deed  of  trust,  reciting  that  It 
was  the  deed  of  trust  under  which  the  lx>nds 
of  the  railroad  company  were  issued;  that 
the  railroad  company  answered,  admitting 
this  to  be  true,  and  that  under  this  deed  a 
total  of  $150,000  of  first  mortgage  bonds  were 
issued;  and  that  39  specified  bonds  (Intro- 
duced in  evidence  as  the  pr<H>erty  of  movant) 
were  issued  under  said  deed,  each  bond  be- 
ing for  $o00. 

8.  R.  Atkinson  and  Goodyear  &  I^y,  for 
plaintiff  in  error.  Crovatt  &  Whitfield,  for 
defendants  in  error. 

PER  CURIAM.   Judgment  reversed. 


(H  Oa.  6U> 

FLANNERY  et  al.  v.  BALDWIN  FERTI- 
LIZER CO. 
(Supreme  Court  of  Oeorgte.  Aug.  20,  1^.) 
MoHTOAGB  FoBBCLoeimB  — Sehvicb  or  Procssb— 
Who  HkJ  QuBBTioN  -BrES  Judicata. 
Where  the  service  in  a  statutory  proceed- 
ing to  foreclose  a  mortgage  on  realty  was  regu- 
larly returned  by  the  sheriff  as  made  upon  a  spe- 
cial agent  of  the  mortgagor,  a  creditor  of  the 
mortgagor  who  had  a  general  judgment  jaoior 
to  the  mortgage  could  not  dispute  the  legality 
of  the  service  by  showing,  on  a  rule  to  distribute 
money,  that  the  person  served  was  not  la  fact 
a  speeiftl  agent  or  the  mortgagor  at  the  date  of 
the  service;  it  not  appearing  that  the  mortgagor 
had  repudiated  the  service,  or  taken  any  steps 
to  traverse  the  sherifTs  retnm,  or  to  have  the 
udgment  of  foreclosure  set  aside.    In  render- 
ng  the  judgment  of  foreclosure,  the  superior 
crurt  necesaarily  adjudicated  upon  the  fact  of 
service  and  its  sufficiency,  the  mode  of  service 
being  one  of  those  exprusly  enumerated  by 
statute.    Code,  §  3962. 
(Syiiabns  hy  the  Conrt) 

Error  from  supwior  conrt,  Dodge  (wnnty; 
G.  C.  Smith,  Judge. 

An  action  by  John  Flannery  ft  Co.  agalnai 
one  Coleman  to  foreclose  a  mortgage,  where- 
in the  Baldwin  FertUhser  Company  interven- 
ed, claiming  the  fund  in  the  hands  of  the  sher- 
iff. From  the  Judgment  rendered,  idatntlffs 
bring  error.  Reversed. 

Following  Is  the  official  report: 

A  rale  for  distribution  of  money  in  the 
sheriff's  hands  was  brought  by  John  Flannery 
A  Oo.  The  Baldwin  PertlUiter  Company  In- 
tovened,  claiming  the  fund  upon  Its  execu* 
tlon,  and  ailes^  that  while  the  mortgage  of 
Flannery  ft  Co..  upon  which  their  execu- 
tion Issued  by  foreclosure,  was  senior  to  In- 
tervener's Judgment  in  attachment  It  was  not 
entitled  to  the  fund  raised  by  the  sheriff^ 
sale,  for  the  reason  that  the  mortgage  f oredo- 
sure  was  void,  there  iuvlng  been  no  sorvlce 
of  the  role  nisi  upon  Ooleman,  the  defendant 
hi  execntltm,  nor  aeknowledgment  of  aervlee; 
nor  appearance  and  pleading,  nor  other  walr- 
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er  SBid  defendant;  the  only  pretense  of  serr- 
I(»beIngnpon  Peacock u special  agent  of  Ooiev 
man  whereas  Peacock  was  notthespectalagept 
of  Coleman  npon  whom  service  could  be 
fected;  and  that,  notwithstanding  the  sale 
was  under  the  execution  of  the  interrener, 
the  BharifT  tailed  to  make  an  &itry  thereon 
to  that  effect,  bat  Indorsed  on  the  ezecuUon 
of  Fhinnery  &  Co.  an  entry  that  the  property 
had  beat  sold  under  both  executions,  which 
entry  interrener  travei-ses  in  so  far  as  it 
refers  to  the  Flannery  ex^cntlon.  Flannery 
&  Ca  alleged  that  the  property  waa  sold  un- 
do- both  executions,  and  that  they  were  &!• 
titled  to  the  fund  niuder  tfaelr  mortgage  and  fl. 
fa.  issued  upon  the  foreclosure  thereof,  whlcii 
was  superior  to  the  attachment  fl.  fa.  of  inter- 
vener, and  older  Qun  the  levy  of  the  attach- 
ment They  denied  the  right  of  the  inter- 
Tener  to  participate  in  the  distribution,  or  to 
Inquire  Into  the  validity  of  the  mortgage  fl. 
fa.  and  Judgment  of  foreclosure  or  to  make 
the  Issue  Idiat  Peacock  was  not  In  fact  the 
special  agent  of  Coleman,  Uie  mortgagor,  this 
being  a  posonal  prlvil^e  and  right  of  Cole- 
man alone.  Tbey  further  alleged:  The  mort- 
gage foreclosure  was  perfectly  regular  upon 
Ita  f&ce  In  evar  particular,  and  plaintiffs  be- 
lieved hi  good  folth  that  it  waa  snfSdent  at 
the  time  of  the  foreclosure  and  at  the  time 
of  the  sale^  and  that  the  entry  of  service  on 
Peacock  as  special  agent  was  tme  and  cor- 
rect, and  that  Peacock  was  In  fact  such  spe- 
cial agent,  be  never  having  denied  the  fact, 
but  having  allowed  the  foreclosure  to  pro- 
ceed  to  Judgment  abscflute  without  Informing 
plaintiffs  to  the  contrary,  and  the  mortgagor 
having  acquiesced  therein,  and  permitted  a 
sale  of  part  of  the  mortgaged  propwty  with- 
out objection.  Undw  these  circumstances 
plaintlffli  on  flie  day  of  sale  placed  their  mort- 
gage fl.  fa.  in  the  bands  of  the  sheriff,  and 
consCTted  for  the  property  to  be  sold  unin- 
cumbered and  free  from  tbe  lien  of  the  mort- 
gage, and  nnder  the  mortgage  fl.  fa.  after  due 
advertisement,  as  well  as  under  the  attach- 
ment fl.  fa.;  and,  acting  undo*  tliis  beUeC, 
plaintiffs  in  good  faith  pnrdiased  the  property 
at  the  salc^  and  paid  the  purchase  money  to  the 
Bhwlfl.  Wherefore  their  mortgi^  lien  on 
the  pn^perty  sold  was  lost,  the  pun^utsers 
acquired  a  good  iMa,  and  ttie  same  could  not 
be  resold  nnder  anotber  foreclosure  ot  the 
mortgage,  should  the  court  hold  that  the  fore- 
closure already  had  was  insufficient;  and  the 
CHiIy  remedy  plaintiffs  now  have  is  ia»on  the 
fund  In  court  The  mortgagor  is,  and  has  for 
semal  years  been,  a  lunresldent  of  the  state, 
and  Is  ntto-ly  insolvent  The  case  was  sub- 
mitted to  the  Judge  without  a  Jury.  He 
awarded  the  fund  to  the  intrainener,  witli 
costs  against  the  plataitiib,  and,  further,  ad- 
judged that  the  Judgment  foreclosing  the 
mortgage  waa  v<^d  for  want  ot  legal  service, 
the  all^ticm  of  tlie  intorvener  on  this  point 
being  true,  and  the  entry  of  service  being  nn- 
troe,  and  that  Peaoo^  was  not  the  special 
agfot  of  Coleman  at  the  time  of  said  service. 


To  these  rulings  the  plaintiffs  excepted.  TTiey 
also  excepted  to  the  ovemiUng  of  their  ob- 
jection to  the  testimony  of  Peacock  that  he 
was  not  the  special  agent  of  Coleman  at  the 
time  he  was  served  with  the  mle  nisi  to  fore- 
close the  mortgage;  the  grounds  of  obJecticHi 
being  as  stated  in  tlieir  pleadings,  already  re- 
cited. 

De  Lacy  &  Blahop,  for  plaintiffs  In  error. 
B.  A.  Smith.  W.  M.  Clements,  and  B.  Herr- 
man,  for  defendants  in  error. 

PBR  CURIAM.  Judgment  revised. 


(M  Oa.  SIS) 

PEASE  v.  STATE. 
(Supreme  Court  of  Georgia.    June  30,  ISOi.) 
L&RcaHr  — ■  Obtainiko  Goods  bt  Vkum  Stati- 

HBNTS. 

1.  To  obtain  frandulently  a  cootributioo  of 
clcthiny  suitable  for  use  in  preparing  the  corpse 
of  an  indifrent  person  for  burial,  on  tlie  pretext 
and  false  repreBentation  that  a  certain  person, 
known  to  the  contributor,  and  in  whose  interest 
the  latter  would  be  likely  to  feel  a  benevolent 
Interest  is  dead  and  nnbnrled,  when  in  fact  he 
1«  alive,  would  not  necessarily  be  simple  laroenr, 
even  if  the  wrongdoer  solicit  and  obtain  the  con- 
tribation  with  intent  to  retain  the  clothing  lor 
himself  and  c<Mittrt  It  to  his  own  use,  and 
should  sntaaeqnently  carry  the  Intention  into  ef- 
fect. Were  the  contribution  made  aa  an  imme- 
diate ^ft  of  the  clothing  to  the  Impostor,  the 
latter  would,  on  receivrng  poBBeasion,  acquire 
the  title,  which  wonld  vest  in  him,  subject  to  be 
divested  at  the  eIecti<Hi  of  the  donor  upon  dis- 
covering the  fraud.  A  trust  ex  malefiao  would 
arise,  1^  operation  of  law,  for  the  benefit  of  the 
contribntor.  As  the  Impostor  would  have  a 
title  derived  from  the  contributor,  thoneh  pro- 
cured by  fraud,  he  could  not  steal  the  soods,  so 
long  as  the  titie  remained  in  him.  Were  the 
contribution  made,  on  the  contrary,  as  a  bail- 
ment of  the  clothiDK.  to  be  applied  to  the  spe- 
cific charity,  as  the  property  at  that  time  of  the 
contributor,  the  title  would  remain  in  the  con- 
tributor, and  the  execution  by  the  impostor  of 
his  pre-existing  purpose  to  appropriate  the  goods 
fmudulently  to  Us  own  use  would  eanstitttte 
simple  larceny. 

2.  It  results  from  the  foregoing  that,  In  a 
given  instance  of  a  fraudulent  attempt  to  ob- 
tain such  a  contributioa  by  such  means,  it  can- 
not be  knowD  whether  the  attempt  in  question 
was  to  commit  simple  larceny,  or  only  to  cheat 
and  swindle,  unles..  it  can  be  ascertained  from 
the  evidence  to  which  dass  the  solidted  con- 
tribution, bad  It  been  made,  would  have  belong- 
ed;  that  is,  whether  it  would  have  been  a  gift 
to  the  impostor,  consummated  in  order  that  he 
might  gratify  his  supposed  benevolent  inclina- 
tions, or  a  bailment  for  application  by  him,  as 
agent  of  the  contributor,  to  the  charitable  ob- 
ject. In  this  respect  the  facts  of  the  present 
case  are  too  menger  and  too  indeterminate  in 
their  bearing  to  warrant  a  conviction  for  the 
alleged  attempt  to  commit  simple  larceny. 
Whethtf  the  clothing  would  have  been  given  to 
the  accused,  or  merely  bailed  to  him,  nad  hia 
representations  been  credited,  and  had  delivery 
been  made  accordingly,  is  not  ascertainable. 
Most  probably,  hia  design  was  to  obtain  the  ar- 
ticles as  a  donation,  and  not  as  a  mere  bailment 
The  person  of  whom  the  contribution  was  solic- 
ited had  no  intention  that  the  would-be  impostor 
should  becMue  either  donee  or  bailee,  but  took 
care  not  to  trust  his  representation  as  a  basis 
for  delivering  possession,  whether  with  title  or 
without  it 

<Syllabns  by  Oie  Court) 
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Biror  from  criminal  coDrt  of  Atlanta;  T. 

P.  Westmorland,  Judge. 

Palmer  Pease  was  conrlcted  of  attempt  to 
commit  simple  larc^iy,  and  brings  error.  Re- 
versed. 

The  foliowing  is  the  official  report: 
Pease  was  conTicted  of  an  attempt  to  com- 
mit the  offense  of  simple  larceny.  His  mo- 
tion for  new  trial  was  OTerruled,  and  iie  ex- 
cepted. Tlie  groands  of  tlie  motion  were 
that  the  verdict  was  contrary  to  law,  to  evi- 
dence, without  evidence  to  support  It,  and 
without  law  to  support  it  The  evidence  was 
to  the  following  effect:  Pease  came  to  the 
house  of  Col.  Maddox,  and  told  Mrs.  Jackson, 
Gol.  Maddox's  daughter,  that  Joe  Read,  a 
negro  who  had  worked  for  CoL  Maddox  at 
one  time,  was  dead,  and  said  that  he  wanted 
them  to  give  him  something  to  help  bury 
Bead.  This  was  in  the  morning.  She  did 
not  give  him  anything  at  tliat  time,  but  sent 
Willis  Scott  to  the  place  where  defendant 
said  Bead  was.  Scott  found  nobody  dead  on 
that  street  Pease  came  iMick  In  the  after- 
noon, and  wanted  Mrs.  Jackson  to  give  him 
some  clothes  in  which  to  bury  Bead.  She 
■did  not  give  them  to  defendant,  but  gave 
Scott  some  underwear,  shirts,  etc.,  tor  the 
purpose  of  barylng  Read,  and  told  Scott  to 
go  with  def«idant  to  where  Bead  was,  which 
Scott  started  to  do.  Defendant  went  with 
Scott  a  certidn  distance,  and  then  gave  Scott 
the  dodge,  before  they  got  to  where  Read 
was,  and  Scott  went  back  to  Gol.  Maddoz's 
house  with  the  clothing.  Mrs.  Jackson  in- 
traded  to  give  away  the  stuff  for  the  purpose 
of  helping  to  bury  Bead,  and  did  not  give 
the  things  to  defendant.  She  did  not  expect 
to  get  it  tiack  if  Bead  was  dead.  The  prop- 
erty was  bera,  and  worth  two  or  three  dol- 
lars. The  occurrence  was  in  Fulton  coun^, 
and  at  the  time  Bead  was  alive. 

Gnyler  Smith,  for  plaintiff  In  error.  L.  W. 
Thomas,  for  tlie  St&te. 

FEB  CURIAM.   Judgment  reversed. 


(H  Qa.  TS) 

DAWSON  V.  BBISCOB  et  at. 
(Supreme  Court  of  Georgia.   July  16,  1891.) 
Nbw  Tauif— Bam  or  Eviotsoa— Discbbtion  ow 

COCBT 

1.  It  is  no  ground  for  dlsmisslnc  a  motion 
for  a  new  trial  that  tiie  brief  of  evidence  con- 
tains some  BOperfluons  matter,  and  an  error  of 
the  court  in  approrlng  the  brief  over  objection 
is  cored  by  the  preTious  written  assent  of  ttie 
-objecting  counsel  to  the  correctoees  of  the  brief. 
The  proper  motion  wonid  have  been  to  purge 
the  brief  of  all  Its  superflaitiea,  jwintiog  out  the 
same  specifically. 

2.  On  the  merits,  the  case  is  within  the  rule 
that  the  first  grant  of  a  new  trial  will  not  be 
interfered  with. 

(Syllabus  by  tiie  Court.) 

Errw  from  superior  court  De  Kalb  coun- 
ty; B.  H.  Clark,  Judge. 
Action  between  Edward  Dawson  and  Eg- 


bert Briscoe  and  another.  From  the  Judg- 
ment rendered,  Dawson  brings  wior.  Af- 
Armed. 

T.  C  Battle  and  W.  T.  Albert,  for  plaintiff 
In  error.  Lewis  &  Green,  for  defmdants  In 
error. 

FEB  CUBIAM.  Judgment  affirmed. 


(H  Oa.  619) 

MABBT  V.  METROPOLITAN  TBTJST  CO. 
(Supreme  Court  of  Georgia.   July  16.  1894.) 

Bailhoao  Hortoaob— Bioars  ov  Mortsaobb 
AKt)  Attacbitto  Crsditor. 

1.  A  mortgat;e  deed,  executed  and  deliTer- 
ed  In  the  state  of  Alabama  to  a  named  trustee, 
by  a  railway  corporation,  describing  and  cover- 
ing all  its  property,  real  and  p«w>nal,  for  the 
purpose  of  securing  the  Myment  of  bonds  issued 
by  the  mortgagor,  passed  to  the  trustee  the  title 
to  tbe  property  described  in  the  mortgage;  and 
conseqoently,  while  the  bonds  to  secure  which 
the  mortgage  was  given  remained  unpaid,  two 
locomotive  engines  covered  by  the  mortgage 
were  not,  as  to  the  whole  prop»ty  therein,  sub- 
ject to  attachment  for  a  debt  of  the  railway 
company,  as  against  a  daim  Interposed  by  the 
trustee.  This  Es  true  although  no  default  had 
occurred,  and  the  mortgage  provided  that  until 
default  be  made  In  the  pument  of  the  princi- 
pal and  Interest  of  the  bonds,  or  of  some  or  any 
of  them,  the  railway  company  should  be  per- 
mitted to  possess,  operate,  manage,  and  enjoy 
the  railroad,  with  its  appurtmances,  as  if  the 
mortgage  had  not  hew  executed;  and  also  that 
until  default  the  railway  company  might  sell, 
exchange,  or  otherwise  dispose  of  such  of  Its 
roiling  stock  as  bad  or  might  become  old.  worn 
out,  disused,,  or  undesirable,  sobstituting  for  the 
same  other  property  of  equal  or  neater  value, 
which  should  be  covered  hy  and  be  subject  to 
the  mortgage,~It  being  further  provided  in  the 
mortgage  tnat  in  case  of  default  the  trustee 
might  take  possession  of  the  property,  and  sell 
tbe  same,  or  foreclose  the  mortgage. 

2.  Treating  the  law  of  Alabama  as  applica- 
ble to  an  attachment  sued  out  in  Georgia,  the 
claimant's  title  (If  valid)  could  not  be  displaced 
or  extinguished  without  payment  of  the  debt 
Bpoured  by  the  mortgage.  Code  Ala.  1886,  } 
3017.  In  order  for  section  2892  of  the  Alabama 
Code  to  apply,  the  levy  would  have  to  be  re- 
stricted to  Bvcb  interest  as  tbe  mortgagor  has 
in  the  property,  to  wit  the  equity  of  redemp- 
tion, and  tne  right  to  possession  and  use  until 
the  lapse  of  six  months  of  continuous  default 
br  the  mortgagor.  No  law  of  force  in  Georgia 
Is  more  favorable  to  the  attaching  creditor  than 
these  provisions  of  the  Code  of  Alabama. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Fulton  connty; 
J.  B.  Lnmpkln,  Judge. 

Action  by  James  F.  Habry  against  West- 
ern Railway  Company  Alabama,  whwe- 
upon  the  Metropolitan  Tnist  Company  inter- 
vened, claiming  a  right  to  the  possession  of 
tbe  property  levied  on  under  attachment 
There  was  a  verdlet  for  claimant,  and,  plain- 
titTs  motion  for  a  new  trial  luvlns  been 
oramled,  he  brings  error.  Affirmed. 

The  toUawing  la  ttiB  of&dal  report: 

Hatny  sued  the  Western  Railway  of  Ala- 
bama In  attachment  for  damages  from  pei^ 
Bonal  lojortoe,  whlcb  he  alleged  he  received 
on  Its  railroad  In  Alabama.  The  suit  was 
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twonght  In  Fnlton  county,  Oa.  The  attach- 
ment was  lerled  In  that  county  on  July  22, 
18S9,  on  two  passenger  engines,  Nos.  30 
and  81.  The  engines  were  claimed  by  the 
Metropolitan  Trust  Company  of  the  City  of 
New  Tork.  Upon  the  trial  of  the  claim 
there  was  a  Terdlct  for  claimant,  and,  plain- 
tiff's motion  for  new  trial  being  overruled, 
he  excepted.  The  motion  was  upon  the 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  because  the  court 
charged  the  jury  that  under  the  evidence 
they  must  find  the  Issue  for  the  claimant 
and  against  the  plaintiff. 

Upon  the  trial  the  claimant  assumed  the 
burden  of  proof,  admitting  possession  of  the 
property  levied  on,  at  the  time  of  the  levy, 
by  defendant.  Claimant  then  put  In  evi- 
dence the  mortgage  given  by  defendant  to 
it  October  1,  1888,  to  secure  the  payment  of 
mortgage  bonds  of  defendant  The  material 
portions  of  this  mortgage  were:  It  covered 
the  railroad.  Including  right  of  way,  road- 
bed, superstructure,  etc.,  all  lands  and 
depot  grounds,  etc.,  all  engines,  tenders, 
cars,  and  mncblnery,  and  all  kinds  of  roll- 
ing stock,  "whether  now  owned  or  here- 
after purchased  by  said  railway  company 
for  use  on  Its  railway  hereinbefore  de- 
scribed," etc.  It  provided  that,  until  de- 
fault be  made  in  the  ftayment  of  the  prin- 
cipal and  interest  of  the  bonds,  or  of  some 
or  any  of  them,  the  railway  company  should 
be  permitted  to  possess,  operate,  manage, 
and  enjoy  the  railroad,  with  its  appurte- 
nances, etc.,  as  if  this  deed  bad  not  been 
executed.  In  case  default  ahonld  be  made, 
continuing  for  a  certain  period,  the  trustee  (the 
mortgagee)  was  empowered  to  take  possession 
of,  operate,  and  control  the  property  con- 
veyed, and,  In  case  of  certain  default,  to 
take  possession  of  the  property,  and  sell  the 
same,  or  to  forecloBe  the  mortgage.  It  fur- 
ther provided  that  the  trustee  should  have 
power.  In  Its  discretion,  upon  request  of  the 
mortgagor,  to  convey  to  persons  designated 
by  the  latter  any  property  which,  in  the 
Judgment  of  both,  it  was  expedient  to  dis- 
use for  the  purposes  of  the  road,  and  that 
QDtU  default  the  railway  company  might 
sen,  exchange,  or  otherwise  dispose  of  such 
materials,  rolling  stock,  or  other  movable 
property  as  had  or  might  become  old,  worn 
out,  dlansed,  or  undralrable,  or  were  not 
needed  for  the  purposes  of  the  road,  renew- 
ing the  same,  or  substituting  therefor  other 
property  of  equal  or  greater  value;  the  new 
materials  and  property  thus  substituted  be- 
fng  covered  by  and  subject  to  this  mortgage. 
The  mortgage  was  ececnted  by  the  mortgagor 
in  Alabama.  Claimant  then  introduced  a 
witness  who  testified:  "I  was  for  some 
years  In  the  employment  of  the  Atlanta 
ft  West  P^nt  Railroad,  and  In  1881  entered 
the  employment  of  defendant,  and  have 
be«i  In  BQch  employment  ever  ^ce.  I  am 
familiar  with  the  engines  lerled  upon.  At 
the  date  of  the  levy  they  were  In  posses- 


sion of  defendant,  and  were  being  used  as 
part  of  its  rolling  stock.  Defendant  bought 
them,  and  they  were  In  continual  use  by  It 
from  the  time  they  were  purchased,  and 
tan  Into  Atlanta  on  the  Atlanta  &  West 
Point  Railroad  from  Montgomery,  Alabama, 
about  three  times  a  week.  The  two  rail- 
roads mentioned  are  under  the  same  man- 
agement One  of  the  engines  Is  in  the  shops 
at  Montgomery,  undergoing  repairs,  and  the 
other  Is  still  running.  The  place  where  the 
engines  were  kept  was  at  Montgomery,  Ala- 
bama, where  the  roundhouse  and  shops  were 
located.  They  were  In  Atlanta  only  when 
on  trips  from  Montgomery  to  Atlanta  and 
return.  The  Western  Railway  of  Alabama 
runs  from  Selma,  Alabama,  to  West  Point, 
Georgia.  Prom  West  Point  to  Atlanta  Is 
the  Atlanta  &  West  Point  Railroad."  Claim< 
ant  then  put  in  evidence  section  3017  of  the 
Code  of  Alabama,  as  follows:  "When  per- 
sonal property  mortgaged  to  another  is  lev- 
ied on  under  execution  or  attachment  the 
mortgagee  or  his  assignee  may  try  the  right 
of  the  property  as  provided  In  this  chapter; 
but  the  plaintiff  in  the  process  may  pay  to 
the  mortgagee  or  his  assignee,  the  amount 
owing  on  the  debt  secured  by  the  mortgage; 
and  in  such  case  the  property  shall  be  sold, 
as  well  for  the  payment  of  the  mortgage 
debt  as  for  the  satisfaction  of  the  process, 
the  proceeds  of  the  sale  to  be  first  applied, 
after  payment  of  costs,  to  reimburse  the 
plaintiff  the  amount  so  paid  by  him  to  such 
mortgagee  or  assignee."  Plaintiff  put  In 
evidence  section  2802  of  the  Code  of  Ala- 
t>ama,  as  follows:  "Property  subject  to 
levy  and  sale  under  execution.  Executions 
may  be  levied  •  •  •  (2)  On  personal  prop- 
erty of  defendant  except  things  in  action 
whether  he  has  the  absolute  title  thereto  or 
the  right  only  to  the  possession  thereof  for 
his  own  life,  the  life  of  another,  or  any 
shorter  period,  but  this  does  not  apply  to  a 
possession  acquired  by  a  bona  fide  hiring  of 
chattels.  (3)  On  an  equity  of  redemption  In 
either  land  or  personal  property,  when  any 
Interest  less  than  the  absolute  title  Is  sold, 
the  purchaser  Is  subrogated  to  all  the 
rlghts  of  the  defendant  and  subject  to  all 
his  disabilities." 

John  C  Reed,  for  plaintiff  in  error.  Cal- 
houn, King  &  Spalding,  for  defendant  in  er- 
ror. 

PER  CURIAM.   Judgment  affirmed. 


SAVANNAH,  F.  &  W,  RY.  CO.  v.  BROOKS. 
(Supreme  Court  of  Geor^a.  Aug.  20,  18M.) 

Wabbhousimbk  —Liability  vob  Dsstbvctiox  or 

Fboprktt. 

The  evidence  warranted  the  verdict  and 
there  was  no  error  by  the  court  for  which  a. 
new  trial  should  he  granted. 
OSyllabus  by  the  Court) 
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Error  from  superior  court,  Charlton  coun- 
ty; J.  L.  Sweat,  Judge. 

Actl<m  by  B.  li,  and  M.  M.  Brooks  against 
the  Savanoah,  Fharida  &  Western  Railway 
Company  to  recover  for  goods  destroyed 
while  in  defendant's  warehouse.  Flatntlfls 
had  jndgmeot.  and  defendant  brings  error. 
Affirmed. 

The  following  is  the  official  rev<nt: 

The  petition  of  B.  L.  and  M.  M.  Brooks 
alleged  that  the  railway  company  was  In- 
debted to  them  $532.34,  for  that  on  or  about 
January  8.  1892,  it  received  as  warehonse- 
mra,  and  accepted  for  storage,  certain  goods, 
setting  forth  the  goods,  of  a  valiie.  Including 
$5.19  freight  and  drayage,  of  9712.50,  and  de- 
livered, out  of  the  goods  so  stored,  certain 
goods,  setting  forth  what  they  were,  of  the 
value  of  $180.10;  that  an  agreement  was 
made  betwe^  It  and  petitioners,  stipulating 
that  storage  should  be  charged  on  said  goods; 
that  on  the  7th  c«-  8tb  of  January.  1892,  said 
described  goods  remaining  in  the  warehouse 
were  destroyed,  through  the  gross  negligence 
of  the  railway  company  or  its  agents,  by  a 
fire  caused  by  the  lighting  of  a  cigar,  or  a 
cigar  which  fell  in  a  lot  of  hay  stored  In  the 
warehouse,  or  by  and  through  other  gross 
negligence  of  the  railway  company  or  its 
agents;  and  that  through  the  failure  of  the 
railway  company  to  exercise  ordinary  dili- 
gence In  the  preservation  of  said  goods, 
wiilch  became  a  total  loss  to  petitioners,  they 
were  damaged  In  the  sum  of  $532.34.  The 
jury  found  for  plalntlfts  the  amount  sued  for, 
and,  defendant's  motion  for  new  trial  being 
overruled.  It  excepted.  The  motion  con- 
tained the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.,  contrary  to  the 
charge  of  the  court,  and  contrary  to  a  speci- 
fied portion  of  the  charge.  Also,  because  the 
verdict  was  contrary  to  law.  In  that  the 
freight  had  not  been  prepaid  on  these  goods, 
and  it  was  charged  in  the  bill  to  the  plaln- 
tlfts; the  rule  of  law  In  such  cases  being 
that  the  measure  of  damages  Is  the  value 
of  the  property  at  the  point  of  destination, 
less  the  freight, — the  Jury  having  found  the 
full  value  of  the  property  with  the  freight 
added.  Because  the  court  refused  to  grant 
a  nonsuit  on  the  ground  that  plaintiffs  had 
failed  to  make  out  their  case  under  the  evi- 
dence; tbey  having  alleged  that  a  specific 
contract  was  made  with  defendant  to  re- 
ceive  and  store  for  them  the  goods  sued  for, 
and  that  the  negligence  consisted  in  the 
lighting  of  a  cigar  or  the  letting  fall  of  a 
cigar  on  tbe  hay  In  said  warehouse,  or  by 
and  through  other  gross  negligence  of  said 
railroad  company  or  its  agent.  Because  tbe 
court  refused  to  give  In  charge  the  followlog 
written  request:  "That  If  the  jury  find  from 
the  evidence  that  the  goods  were  received  and 
receipted  for  by  the  consignee,  or  his  agent, 
and  were  afterwards  received  back  by  the 
agent  of  defecidant,  to  be  kept,  with  or  with- 
out hire,  the  defendant  would  not  be  respon- 
sible* unless  special  authority  is  shown  In 


the  agent  of  the  defendant  to  receive  the 
goods."  Because  the  court  charged  the  fot 
lowing:  "Extrawdlnary  diligence  is  that  ex- 
treme care  and  caution  wldch  very  prudent 
and  thoughtful  persons  use  In  securing  and 
preserving  their  own  prop^ty;  the  absence 
of  such  diligence  Is  termed  'slight  neglect' " 
Movant  alleges  that  this  was  confusing  and 
misleading  to  the  jury,  and  unauthorized  by 
the  pleadings  and  evidence.  Error  In  chai*- 
glng:  "Now,  the  defendants,  in  reply  to  all 
these  claims  and  contentions  upon  tbe  part 
of  the  plaintiffs,  say  that  they  are  not  liable; 
that  as  common  carriers  their  duty  and  lia- 
bility had  ceased,  that  they  had  delivered  the 
goods  at  the  point  of  destination  to  these 
plaintiffs,  and  that  they  had  no  further  con- 
trol over  them,  and  that  they  were  placed 
and  left  In  their  warehouse  by  the  plaintiffs 
at  their  own  risk;  and  defendants  deny  that 
the  fire  which  destroyed  these  goods  was 
the  result  of  any  fault  or  negligence  on  their 
part,  or  any  of  their  employes."  Alleged  to 
be  erroi*  because  misleading,  in  tliat  it  led 
the  jury  to  suppose  that  defendant's  liability 
as  a  common  carrier  was  sought  to  be  es- 
tablished by  plaintiffs,  which  was  not  true, 
by  allegations  or  proof,  and  that  It  further 
led  the  jury  to  believe  that  the  burden  of 
proof  that  the  goods  were  not  destroyed  by 
any  fault  or  negligence  of  it  or  its  employes 
was  on  defendant,  whereas  the  only  negli- 
gence alleged  In  the  declaration  was  acts  of 
gross  negligence. 

Erwln,  dn  Blgnon  ft  Ghlsbolm  and  Hitch 
&  Myers,  for  plaintiff  In  error.  Mershui  & 
Smith,  for  defendants  In  error. 

PER  OUBIAM.   Judgment  nfllrmed 


(M  Oa.  588) 

NO  WELL  V.  STATE. 
(Supreme  Ooort  of  Georgia.    April  16,  1894.) 
Attehft  to  Wreck  Railroad  Train— Evidbkcb. 

Under  the  act  of  1885,  making  it  feloni- 
ous to  wreck  or  attempt  to  wreck  any  railroad 
train,  locomiotiTe,  or  car,  the  actual  wrecking, 
if  accompliahed  by  any  illegal  act  trading  to 

firoduce  such  a  dlsajter,  would  be  a  crime;  out, 
a  order  to  constitute  a  criminal  attempt  where 
no  wrecking  ensues,  an  intention  or  purpose  to 
wreck  Is  essential.  The  evidence  in  tbe  pres- 
ent  case  being  wholly  insufiicient  to  establish 
the  existence  of  such  intent  or  purpose,  al- 
though the  fict  donp  by  the  accnsed  was  unlaw- 
ful, meddlesome,  mischievous,  and  grossly  Im- 
proper, the  verdict  was  unwarranted  und«r  a 
right  conatruction  of  tbe  law,  and  the  court  era^ 
ed  in  not  granting  a  new  trial. 
(Syllabus  by  the  C!onrt.) 

Error  from  superior  court,  Dekalb  county; 

R.  H.  Clark,  Judge. 

William  Nowell  was  convicted  of  attempt- 
ing to  wreck  a  passenger  train,  and  brings 
error.  Reversed. 
Tbe  following  is  the  official  report: 
Nowell  was  indicted  for  attempting  to  wreck 
a  passenger  train,  and  was  found  guilty.  He 
moved  for  a  new  trial,  and.  Us  motion  btfng 
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OTerrnled,  ^c^ted.  The  erictoDce  was  quite 
TolnmlnooB.  That  for  the  state  was  to  the 
^ect:  What  is  known  as  the  "accommoda- 
tion train"  on  the  Georgia  Railroad  passed 
Decatur  with  six  passeneer  coaches.  Hie 
two  rear  coaches  had  been  provided  with  air 
brakes,  but  the  air  brakes  were  not  in  work- 
log'  order  at  the  time  in  question.  These 
two  coaches  were  coupled  tx>gether,  and  to  the 
other  coaches,  with  what  Is  called  the"Janne7 
Coupler,"  which  Is  worked  with  leTers.  After 
the  train  passed  Decatur,  and  while  It  was 
sttU  in  Dekalb  county,  and  on  an  up  grade 
(which  made  the  terers  more  difficult  to 
more),  the  two  rear  coaches  were  uncoupled 
by  the  defendant  by  pulling  the  lever  of  the 
coupling.  The  train  in  question  leaves  At- 
lanta only  20  minutes  ahead  of  a  freight  train. 
The  testimony  for  the  defendant  was  to  the 
effect  that  he  either  did  not  take  hold  of  the 
lever  at  all,  or  did  so  In  attempting  to  steady 
himself;  that  the  couplers  were  Interfered 
with  by  another  or  others;  and  that  some- 
times such  couplers  became  miconpled  with- 
out ushig  the  levers. 

jr.  W.  Arnold  and  Geo.  W.  Oleaton,  for 
plaintiff  in  error.  J.  8.  Candler,  SoL  Gen., 
f<Hr  the  State. 

PSa  OUBIAM.  Judgment  reversed. 


(9f  Ga.  802) 

BASS  et  al.  v.  HIGHTOWER. 
(Sapreme  Court  of  Georgia.    June  11,  1894.) 

ABBE6T  IN  Civil  Actio!i— DtscaAROB  vrrHODT 
Bail — Pkocbduhe — Habeas  Corpus. 
A  defendant  In  an  action  of  trover,  re- 
<inMDg  bail,  cannot  be  discharged  from  legal 
imprisonment  on  the  ground  of  his  inability  to 
produce  the  property  aued  for,  or  to  give  bond 
and  security  according  to  law,  without  pursuing 
the  remedy  pointed  out  In  section  3420a  of  the 
Cede.  He  cannot  obtain  Ma  discharge  for  this 
cause  on  petition  for  the  writ  of  habeas  corpus; 
and  at  the  hearing,  on  the  return  of  such  writ, 
evidence  to  show  the  existence  of  such  cnnse  is 
inadmissible,  notwithstanding  the  facts  relied 
upon  may  be  alleged  in  the  petition  for  the  writ, 
and  notwithatandiiig  the  plaintifF  in  the  action 
of  trover  may  have  Tolnntarily  appeared  on  the 
hearing  of  the  writ,  and  had  bmiself  made  a 
party  to  the  proceeding.  The  hearing  conJd  be 
conducted  only  In  conformity  to  the  law  applica- 
ble to  proceedings  br  habeas  corpus,  whether 
the  judge  who  liuuea  and  heard  the  writ  was 
the  judge  of  tiie  court  in  which  the  action  of 
trover  was  pending,  or  some  other  judicial  offi- 
cer empowered  to  issne,  and  entertain  jurisdic- 
tion over,  writs  of  habeas  corpus. 
<Syllabas  by  the  Oonrt) 

Error  from  clt7  conrt  of  De  Kalb;  H.  G. 
Jones,  Judge. 

In  a  civil  action  by  J.  H.  Bass,  W.  P.  High- 
tower  was  arrested  and  conflned,  where,  upon 
petition  for  fi  writ  of  habeas  corpus  for  dis- 
charge without  ball,  defendant  was  dischar- 
ged, and  plaintiff  and  the  sheriff  bring  error. 
Reversed. 

The  following  is  the  official  report: 

The  petition  aC  Hightower  to  the  Judge  of 
the  city  court  of  De  Kalb  countr  alleged: 


"Petitionerls  illegallyrestraUiedofUs  liberty 
by  being  confined  In  the  common  Jail  of  said 
county  by  virtue  of  a  baU-trover  process,  copy 
of  which  Is  attached.  Be  has  delivered  to 
the  sheriff  of  the  county  all  the  cattie  that 
were  In  his  possession  and  control,  and  claim- 
ed under  such  ball-trover  process.  He  la  un- 
able to  give  security  or  produce  the  proper- 
ty, as  required  by  law,  for  which  he  can  show 
good  cause;  and  the  U.  S.  currency  claimed 
under  said  process  is  not  in  his  possession, 
power,  or  control,  said  money  being  expend- 
ed for  the  cattle,  as  described  In  said  ball- 
trover  process,  as  per  contract  between  the 
parties."  He  prayed  for  the  writ  of  habeas 
corpus,  directed  to  Austin,  sheriff  and  Jailer 
of  the  county.  The  writ  was  Issued,  and,  the 
matter  coming  on  to  be  heard,  defendant 
moved  to  dismiss  the  petition  and  the  writ  on 
the  following  grounds:  "The  allegations  In 
the  petition  do  not.  In  law,  entitie  the  peti- 
tioner to  the  writ  If  such  allegaticHis  are 
true,  the  court  would  not  be  authcn^zed,  in 
law,  to  discharge  the  relator  from  the  cus- 
tody of  the  sheriff.  The  allegations  In  the 
petition,  taken  together  with  the  sh^fTs  re- 
turn in  the  bail-trover  suit,  make  an  Issne 
that  could  only  be  tried  by  a  Jury;  and,  if 
the  plaintiff  is  entitled  to  his  liberty,  tbis  Is 
not  his  remedy,  but  it  Is  under  subsection  a  of 
section  3420  of  the  Code."i  The  sherlfTs  re- 
turn In  the  ball-trover  suit  of  Boss  against 
Hightower  was:  "The  defendant,  having  this 
day  (December  30,  1803)  been  served  with  a 
copy  of  the  petition,  process,  and  bail  affida- 
vit in  said  case,  was  arrested  by  me,  and  on 
failure  to  enter  Into  recognizance  for  the 
forthcoming  of  the  prop^ty  sued  for,  and  be- 
ing unable  to  [find]  any  of  tliat  property  my- 
self, except  four  head  of  cattie,  or  to  seize  or 
take  possession  thereof,  pursuant  to  the  re- 
quirements of  law,  I  commit  him  to  jail,  to 
be  kept  In  custody  until  the  property  sued 
tor  la  produced,  or  until  he  shall  enter  into 
bond,  with  good  securities,  for  the  eventual 
condemnation  numey.'*   The  motion  to  dls- 


^  Sndi  section  provides,  In  part,  as  follows: 
"Wboi  the  defendant  in  any  action  for  the  re- 
covery of  personal  property  in  which  bail  is  re- 
quired, shall  by  reason  of  his  inability  to  give 
security,  be  held  In  Imprisuument.  it  shall  be 
lawful  for  him  to  make  his  petition  In  writing 
upon  oath  to  the  Judge  of  the  court  in  which  the 
suit  is  pending,  in  whidi  he  shall  state  that  he 
is  neither  able  to  give  the  security  required  by 
law,  nor  produce  the  property,  and  can  furnish 
satisfactory  reasons  for  its  non-production,  and 
traverse  the  facts  stated  in  the  plaJntifTs  affi- 
davit for  bail,  of  which  petition  he  shall  cause 
a  copy  to  be  served  upon  the  plaintiff,  whereupon 
it  shall  l>e  the  duty  of  such  judidal  officer  in 
term  time  or  vacation,  after  Dot  less  than  five 
days'  notice  of  the  time  and  place  of  bearing 
has  tieen  given  to  both  parties,  to  proceed  in  a 
summary  way.  to  hear  evldoioe  upon  the  facts 
contained  In  sitid  petition,  and  if  he  shall  find 
that  the  petitioner  can  neither  give  the  security 
nor  produce  the  property,  and  that  the  reasons 
for  its  non-prodnctloD  are  satisfactory,  he  shall 
discharge  the  petitioner  upon  his  own  recogni- 
sance, conditioned  for  bis  appearance  to  answer 
the  suit,  but  otherwise  he  shall  recommit  him 
to  custody.** 
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mlaa  the  petition  and  Writ  vu  orerrnled. 
Plaintiff  In  tbe  ball-tFOTer  salt  vas  then 
made  a  party  defendant  to  this  case,  and  the 
court  proceeded  with  the  hearing.  Hlghtow- 
er  offered  evidence  In  support  of  the  allega- 
tlcns  In  his  petition  for  habeas  corpua.  to  all 
of  wfaldi  defendants  objected  on  the  grounds 
that  the  court  ought  not,  according  to  law, 
to  hear  evidence  In  support  of  the  legations, 
and  that  the  same  Is  Illegal,  Irrelerant,  lu' 
competent,  and  not  pertinent  to  the  ISBoe  In  a 
case  of  this  character.  These  ol^ecUons  wei-e 
overruled.  Plaintiff  then  introduced  High- 
tower,  who  testified:  **BaBB  and  myself  made 
a  contract  In  February,  1S93,  under  which  he 
let  me  have  two  hundred  doUus,  which  I  was 
to  use  In  buying  cattle.  1  was  to  buy  the 
cattle,  and  put  them  In  a  pasture  in  tbe 
southern  part  of  De  Ealb  county,  and  keep 
them  there  until  ttxey  were  fat,  and  then  s^ 
them  for  him;  and.  If  there  was  a  profit  In 
the  transaction.  It  was  to  be  equal^  divided 
between  us.  In  the  summer  of  189S  I  sold 
sixty-five  dtdlars*  worth  of  the  cattle,  and 
turned  the  money  over  to  Bass.  I  had  In- 
vested all  the  money  he  let  me  have,  and 
twenty-nine  dollars  besides,  In  buying  cattle. 
In  December  of  last  year  he  had  me  arrested 
on  a  wanaot,  and  carried  to  Atlanta,  and  I 
was  bound  over  to  the  superior  court  for  lar- 
ceny after  trust,  and,  immediately  after  he 
had  me  arrested,  sued  out  this  ball-trover 
proceeding  against  me.  I  turned  over  to 
the  sheriff  four  head  of  cattle,  but  no  money, 
as  all  the  money  had  been  spent  for  cattle. 
The  rest  of  the  cattle  had  died."  Defendant 
Introduced  the  petition,  process,  and  sher- 
iff's return  In  the  case  of  Bass  against  High- 
tower,— a  l)aIl-trover  suit  now  pending  In  the 
city  court  of  De  Kaib  county.  The  petition 
alleged  that  Hightower,  of  said  county,  was 
in  possession  of  $200,  lawful  money  of  the 
United  States,  and  12  heifers,  cows,  and  bulls 
{describing  them),  all  of  the  value  of  $300, 
to  which  petitioner  claims  titie.  and  that 
Hightower  refuses  to  dellv^  such  property, 
etc.  The  affidavit  was  sworn  to  before  a  Jus- 
tice of  the  p&ice  In  Fulton  county,  by  the  at- 
torney at  law  for  Bass,  and  recited  the  insti- 
tution of  the  action  of  trover,  giving  the  same 
description  of  the  properly  as  was  In  the  pe- 
tition, and  alleged  that  the  property  Is  In  the 
possession,  custody,  and  control  of  Hightow- 
er, and  that  he  (affiant)  had  reason  to  appre- 
hend that  tbe  same  would  not  be  forthcom- 
ing to  answer  tbe  Judgment  that  might  be 
made  in  the  case,  but  would  be  eloigned  and 
moved  away,  and  that  he  does  verily  and 
bona  fide  claim  said  property.  Attached  to 
the  original  affidavit  was  a  copy  thereof, 
sworn  to  at  the  same  time  by  the  same  party, 
and  l>efore  the  same  magistrate.  The  process 
was  in  the  regular  form.  The  return  of  tbe 
sheriff  has  been  set  forth  above.  Bass  testi- 
fied that,  according  to  the  contract,  High- 
tower was  to  make  return  monthly  of  tbe 
stock  he  had  purchased,  etc.;  that  he  made 
"eturns  up  to  May,  1893,  after  which  time  he 
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fianed  and  refoaed  to  make  any  showing  as  to 
the  amount  of  stock  he  had  on  hand,  or  what 
be  bad  done  with  the  mon^  Intrusted  to  him; 
that  hiB  Hay  report  showed  be  had  bought 
14  head  of  cattle,  for  which  he  had  paid  $112.- 
SO;  that  the  only  return  since  that  time  was 
$05.  wblcb  Hightower  had  paid  him  after 
being  pressed  for  a  showing,  but  he  did  not 
say  how  many  or  what  cattie  he  had  sold 
to  get  that  money;  that  Immediately  after 
Hightower  was  arrested  be  and  Hightower 
met  and  talked  the  matter  over,  and  High- 
tower refused  to  say  what  he  bad  done  with 
$87.50  of  the,money  that  was  not  reported  as 
expended,  and  did  not  claim  that  any  of  the 
cattle  had  died,  although  he  was  asked  if 
any  had  died,  but  aald  that  they  had  not 
Terrel  testified  that  he  was  present  at  the  in- 
terview between  EUghtower  and  Bass,  and 
asked  Hightower  how  many  head  of  cattle 
he  had  on  hand  at  that  time,  and  the  descrip- 
tion of  the  same,  to  all  of  which  Hightower 
replied,  which  relies  were  taken  down  by 
witness  In  shorthand,  and  which  descriptions 
were  aftenffards  used  aa  tbe  basis  of  the  pe- 
tition In  the  trover  suit  Tbe  Judge  below 
rendered  Judgment  discharging  Hightower 
from  custody.  Defendants  excepted  to  the 
overruling  their  motion  to  dismiss  the  peti- 
tion for  habeas  corpus,  and  the  writ  of  habeas 
corpus;  to  the  ruling  ovorrullng  their  objec- 
tions to  plalntUTs  evidence,  and  allowing  him 
to  Introduce  testimony  in  support  his  peti- 
tion; to  the  ruling  granting  the  writ  and  en- 
t^ialnlng  the  case;  to  the  ruling  discharging 
Hightower  from  custody;  and  to  the  ruling 
refusing  to  render  Judgment  tor  defendant 
and  remanding  Hightower  to  custody. 

Qlena  &  Maddox,  for  plaintiffs  in  error. 
R.  M.  Brown,  Jr.,  for  defendant  in  error, 

FEB  OUBIAM.  Judgment  revmed. 

m  Ga.  368) 

RUSHER  V.  STATB. 
(Supreme  Court  of  Oeorgla.   Jnoe  18, 1804.) 

LABOKNT—  ISDKPBNDBST  EVIDESOB  DlSCOVBRED 
BT  COltVBSSlONB — COEROING  COSPEBSIOJ;. 

1.  The  well-eatabllBhed  rule  that  independ- 
ent facts,  discovond  in  consequence  of  a  con- 
strained confession  made  hj  a  prisoner,  are  ad- 
missible in  evidence  against  him,  Ib  of  force  in 
this  Btate,  nnlesa  it  appears  that  criminal  vio- 
lence was  used  in  procnring  the  confession  or 
mabinfT  the  discovery.  And,  where  such  inde- 
pendent facts  are  admissible,  bo  much  of  the 
prisoner's  acts  and  declarations  as  are  neces- 
sary to  account  for  the  discovery  and  explain 
the  manner  of  it  are  admissible  also,  but  solely 
for  this  purpose,  ^ey  count  for  nothing  as 
confessions,  and,  as  snch,  are  to  be  wholly  dis- 
regarded. 

2.  Where  counsel  for  the  accused  objected 
to  evidence  of  an  Inartmlnating  admission,  on 
the  ground  that  the  same  was  made  under  coer- 
cion, and  at  the  same  time  stated  tbey  wished  to 
interrogate  the  state's  witness  to  show  that  the 
accased  had  been  whipped  by  the  witness  and 
others,  and  the  state's  counsel  replied  that  the 
"confeBsion"  was  not  sought,  hut  merely  the  In- 
foimation  disclosed  by  it  after  which  there  was 
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M  farther  effort  to  examine  the  wltneM  u  to 
the  alleged  whipping,  and  no  farther  objection 
to  the  admlmiblHty  of  the  eTldeace,  failure  to 
reject  the  same  was  not  error,  there  being  no 
proof  by  anr  witness  that  the  prisoner  was 
whipped  or  that  any  criminal  Tiolence  upon  him 
was  committed. 

3.  The  evidence  as  to  the  identity  ot  the 
money  stolen,  and  in  other  respects,  was  suffi- 
cient to  warrant  the  verdict  of  guilty,  and  there 
was  no  error  in  denying  a  new  trial. 
(Syllaboa  by  the  Goart) 

Brror  from  snperlor  court,  Elbert  county; 
H.  McWhorter,  Judge. 

James  Basher  was  convicted  of  larceny 
f^om  a  bouae,  and  brings  error.  Affirmed. 

F.  H.  Colley  and  M.  P.  Beese,  for  plaintiff 
In  error.  W.  M.  Howard,  Sol.  Gen.,  for  the 
State. 

BLECKLEY,  C.  J.  The  Indictment  was 
for  burglary,  and  Rusher,  one  o£  the  accifsed, 
was  found  guilty  ot  larceny  from  the  bouae. 
Mousy  was  stolen  from  the  store  of  J.  H. 
Jones  &  Co.,  in  Elberton.  It  was  stolen  at 
night,  and  during  the  same  night  most  of  it 
was  found  concealed  in  the  grass,  and  some- 
what buried  in  the  ground,  a  few  hundred 
yards  from  the  store.  The  circumstances  at- 
tending the  finding  were  detailed  by  the  wit- 
ness J.  T.  Heard,  a  part  of  whose  testimony, 
according  to  the  bilef  In  the  record,  waa  as 
follows:  "Mr.  Chedel,  Mr.  Boyd,  my  brother, 
Jim  Euaher,  Cas  Butler,  and  myselE  were 
present  when  this  money  was  found.  The 
defendant,  Jim  Rusher,  was  present.  He 
kept  telling  us  we  would  find  the  money  If  we 
would  lEeep  looking.  He  said  it  was  right 
there  near  by,  and,  if  we  would  keep  looking, 
we  would  find  It;  and  we  found  it  where  he 
said  it  was.  He  said  he  would  go  with  us 
where  the  money  was  found.  We  had  him 
under  arrest  He  could  not  have  gotten 
away.  We  carried  him  down  there  with  us. 
*  *  *  The  defendant  said  he  would  take  us 
down  there.  He  carried  us.  We  did  not 
know  where  to  go.  He  was  the  man  to  show 
us  where  to  go.  Question.  You  gentlemen 
liad  used  some  coercion  on  him,  hadn'i:  you? 
Answer.  I  suppose  you  might  call  It  that." 
The  act  of  the  accused  In  couductlng  the  wit- 
ness and  his  associates  to  the  place  when 
the  money  was  found,  and  his  declaratlouE 
while  the  search  was  in  progress  to  "keep 
looking  for  the  money  up  by  the  fence.  It  1& 
there  somewhere," — were  objected  to  as  in- 
competent  evidence,  on  the  ground  that  the 
act  was  done  and  the  declarations  were  made 
under  coercion.  The  declarations  do  not  ap- 
pear in  the  brief  of  evidence  precisely  as  they 
are  recited  in  the  motion  for  a  new  trial,  but 
this  variance  may  be  disregarded  or  treated 
as  immaterial.  They  were  not  offered  and 
received  as  admissions  or  confessions  of  guilt, 
but  as  Information  which  guided  the  search 
and  conduced  to  the  discovery  of  the  money. 
Nothing  said  by  the  accused  eitber  affirm- 
ed or  denied  guilt,  or  was  an  admission 
that  be  waa  tbe  person  hj  wbom  the  mon^ 


was  concealed.  All  he  said  was  confirmed 
by  the  physical  fact  of  the  presence  of  the 
money  at  tbe  pbtoe  designated,  and  by  find- 
ing It  there  tluongh  tbe  eeaicb  condticted  aa 

he  directed. 

1.  The  independent  fact  that  the  money 
was  found  was  certainly  admissible  in  evi- 
dence, and  there  can  be  no  doubt  that  it  haa 
been  a  rule  of  law  long  and  well  established 
that  not  only  such  a  fact,  but  acts  and  decla- 
rations of  the  accused.  In  so  far  as  they  ex- 
plain and  are  necessary  to  account  for  It, 
whether  tbe  acts  or  declarations  be  voluntary 
or  Involuntary,  may  be  received  for  this  par- 
pose.  1  Phil.  Ev.  116;  2  Starkie,  Ev.  37,  38; 
Rose.  Gr.  Ev.  61;  1  Green).  Ev.  {  231;  Whnrt. 
Or.  Ev.  {  678;  3  Am.  &  Eng.  Enc.  Law,  481; 
Jones  V.  State,  75  Ga..82u;  Daniels  v.  State, 
78  Ga.  08.  Such  evidence,  when  admitted  for 
this  sole  pui-pose,  is  not  treated  as  proving  a 
confession,  but  as  being  a  part  of  tbe  res 
gestae  of  the  independent  evidentiary  fact 
If  what  the  accused  did  and  said  was  the  re- 
sult of  coercion,  however  mild,  it  would  have 
been  Inadmissible  had  not  the  search  which 
was  made  for  the  money  resulted  in  its  dis- 
covery. The  discovery  being  a  material  and 
relevant  fact,  whatever  would  contribute  to 
account  for  and  explain  it  would  be  relevant 
also,  not  for  Its  own  sake,  but  for  Its  explana- 
tory function  and  value.  It  may  be  that  tbe 
whole  of  the  evidence  would  be  inadmissible, 
according  to  the  true  meaning  and  spirit  of 
the  rule,  if  It  appeared  that  criminal  violence, 
sucb  as  whipping,  was  used  In  coercing  the 
act  or  extorting  the  speech  which  led  to  the 
discovery.  Tbe  fruits  of  physical  torture,  as 
distinguished  from  those  of  mere  (ear,  it 
would  seem,  ought  to  be  unavailing.  Tbe 
honor  and  decency  of  the  law  would  seem  to 
be  involved  in  rejecting  them.  The  law  ought 
to  hold  out  no  encouragement  to  violent  and 
lawless  men  to  commit  crime  for  the  sake  of 
detecting  a  previous  crime,  and  bringing  tbe 
offender  to  punishment  The  law  should 
never  suffer  itself  to  become  an  enemy  or  an- 
tagonist to  Its  own  reign.  The  multlpllcatl<m 
of  crimes  as  a  remedy  for  crime  would  be  a 
very  absurd  and  disastrous  public  policy,  and 
we  think  courts  should  not  lend  themselves 
to  the  advancement  of  any  such  policy  unless 
they  are  compelled  to  do  so  by  statute  or  some 
authority  equally  obligatory.  The  constitu- 
tional provision  that  "no  pei'son  shall  be  com- 
pelled to  give  testimony  tending  In  any  man- 
ner to  criminate  himself  (Code,  i  4998)  does 
not  displace  or  repeal  the  rule  of  law  which 
we  have  been  considering.  It  Is  manifest  that 
the  letter  of  the  provision  does  not  have  that 
effect,  for  the  subject-matter  of  the  common- 
law  rule  Is  not  the  giving  of  testimony  by  the 
accused,  but  the  admissibility  in  evidence  of 
facts,  acts,  and  declarations  known  to  and 
detailed  by  other  witnesses.  It  Is  contended, 
however,  that  tbe  spirit  of  the  constitutional 
provision  extends  to  anything  which  a  person 
under  accusation,  or  afterwards  accflsed.  Is 
coerced  to  do  oc  say  out  of  court  before  trial. 
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or  In  court  during  tbe  trial.  There  certain- 
ly Is  some  antlioritr  tending  to  gtipport  tliis 
portion.  Taken  In  Its  full  breadth,  we 
deem  the  contention  nnsonnd.  So  Car  as  we 
Know,  there  Is  nothing  In  unr  own  Reports 
which  goes  to  the  extent  of  exclndlng  the 
evidence  where  a  substantlTe  pre-existing 
physical  fact  hearing  directly  on  the  fruits 
of  the  crime  has  been  discovered  by  means 
of  exciting  hope  or  fear.  In  Day  v.  State,  63 
Ga.  667,  tbe  discovery  made  was  that  the 
prisoner's  shoe  fitted  a  certain  track.  In  the 
present  case  physical  facts  previously  exist- 
ing became  known.  The  discovery  was  of 
existing  facts,  all  of  which  had  been  volun- 
tarily created  by  the  accused  or  some  one  else 
as  a  sequel  to  the  corpus  delicti.  Knowledge 
by  competent  witnesses,  however  acquired,  so 
that  It  be  real  and  accurate,  Is  of  some  evi- 
dentiary valae,  Irrespective  of  the  means  of 
acquisition;  and  there  would  seem  to  be  no 
Injustice  against  any  one  In  using  It  In  evi- 
dence, unless  It  was  acquired  by  criminal  vio- 
lence, or  nnless  some  rule  of  public  policy 
would  be  violated  by  so  using  It,  as  In  the 
case  of  confidential  communications  to  coun- 
sel, etc.  It  is  obvious  that  to  compel  a  per- 
son while  on  trial  to  perform  some  act  or 
make  some  prejudicial  discovery  in  the  pres- 
ence of  the  court  and  Jury,  as  was  done  In 
Blackwell  v.  State,  67  6a.  76,  Is  much  more 
In  the  nature  of  compelling  him  to  give  tes- 
timony against  himself  than  is  coercing  him 
to  do  or  say  something  out  of  court  which 
leads  to  the  knowledge  on  tbe  part  of  wit- 
nesses of  some  independent  fact  directly  con- 
nected with  the  criminal  transaction  as  a 
whole,  and  which  has  an  evidentiary  signifi- 
cance of  ite  own,  without  reference  to  the 
means  or  method  of  discovery.  It  has  been 
held  that  a  person  while  In  custody  may  be 
subjected  to  a  personal  search  and  examina- 
tion against  hts  will  In  order  to  discover  upon 
him  evidence  of  his  criminality.  Woblfolk 
V.  State,  81  Ga.  561,  8  S-  E.  724.  And  see 
Franklin  v.  State,  69  Ga.  86;  Drake  v.  State, 
75  Ga.  413.  If  this  may  be  done.  It  would 
seem  no  less  allowable  for  those  having  him 
in  custody  to  order  him  to  point  out  the  place 
where  he  has  concealed  stolen  money  or  prop- 
erty, and  Induce  him  to  do  so,  either  by  oper- 
ating on  his  hopes  or  his  fears,  provided  they 
use  no  unlawful  violence.  It  must  be  remem- 
bered that  confessions,  as  such,  are  equally 
Inadmissible  when  th^  are  the  fruits  of  hope 
as  when  th^  are  the  product  of  fear;  and 
certainly  It  could  not  be  successfally  contend- 
ed In  this  case  that.  If  the  discovery  of  the 
stolen  money  had  been  made  by  ezdting  hope 
of  Impunity,  this  would  have  beoi  any  Im- 
pediment to  im>vlng  tbe  discovery,  and  how 
It  was  brought  about,  Including  tbe  acts  and 
sayings  of  the  accused.  What  coercion  was 
used  we  are  not  Informed.  Am  nothing  to  the 
contrary  appears,  the  presnmptlon  ought  to 
be  that  there  was  no  nse  of  personal  violence 
or  anything  that  would  amount  to  criminal 
conduct   Oar  concIiiri<m  coincides  with  that 
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of  the  trial  court.   We  think  the  evldoice 

was  admissible.  In  Byrd  v.  State.  68  Ga. 
661,  no  property  was  found  concealed,  and, 
apart  from  the  confession,  there  was  no  cer- 
tainty either  that  any  had  been  stolen,  or,  If 
any  stolen,  that  the  article  produced  by  the 
accused  was  part  of  It 

2.  The  motion  for  a  new  trial  recites  that  the 
objection  to  the  evidence  of  tbe  declarations 
made  by  the  accused,  as  above  set  out,  was 
accompanied  with  the  announcement  by  coun- 
sel for  the  accused  that  they  wished  to  In- 
terrogate the  state's  witnesses  to  show  that 
the  accused  had  been  whipped;  but  there  Is 
no  trace  of  this  form  of  coercion  In  any  of 
the  evidence  or  of  any  particular  form  what- 
ever. The  right  to  Interrogate  the  state's 
witnesses  on  this  subject,  though  not  denied, 
was  not  exercised.  We  may  Infer  that,  when 
the  state's  counsel  declared  there  was  no  pur- 
pose to  introduce  confessions  as  such,  the  op- 
posite counsel,  without,  perhaps,  conceding 
the  admissibility  of  the  evidence,  concluded 
not  to  resist  its  Introduction.  At  all  events, 
no  further  objection  seems  to  have  been 
made,  and  the  theory  of  whipping  was  left 
wholly  unsupported.  It  has  therefore  no 
relevancy  to  the  merits  of  the  objection. 

S.  The  money  found  was  sufficiently  Iden- 
tified as  money  which  disappeared  from  the 
store  when  the  theft  was  committed.  The 
sum  was  a  little  less  than  the  amount  stolen, 
and  the  Identlflcation  was  more  by  the  char- 
acter of  the  money,  with  reference  to  the  ma- 
terial of  which  It  was  composed,  than  by  the 
particular  characteristics  of  any  specific  piece 
or  pieces;  but,  taking  all  the  circumstances 
into  consideration,  the  Jury  could  have  had 
no  moral  doubt  of  the  identity  of  the  money, 
and  there  was  no  deficiency  of  the  evidence  in 
any  respect.  The  verdict  was  warranted,  and 
the  refusal  of  a  new  trial  was  cori-ect  Judg- 
ment affirmed. 


(H  Oa.  596) 

HINKI>E  V.  STATE. 
(Supreme  Court  of  Georgia.    June  4,  1894.) 
CoMpBTiNCT  OP  Jurors— Homicide— EvinsKOS— 

IXSTHL-OTIOieS. 

1.  A  Juror  who,  in  answer  to  the  statntoir 

queetione  prescribed  for  tratins  his  competency, 
after  receiving  from  the  presiding  Judge  a  cor- 
rect definition  of  the  word  "bias"  and  the  phrase 
"perfectlj-  impartial,"  testifies  that  he  is  perfect- 
ly impartial  between  the  state  and  the  accused, 
Is  witbont  any  disqualifying  prejudice  If  he  has 
neither  seen  the  crime  committed,  nor  heard 
any  part  of  the  evidence  delivered  upon  oath, 
and  if  he  has  no  fixed  opinion,— no  opinion  touch- 
ing the  guilt  or  innocence  of  the  accosed  which 
will  not  readily  yield  to  evidence,— although  he 
may  entertain  an  unfixed  or  floating  opinion  up- 
on the  subject,  founded  on  rumor,  hearsay,  or 
newspaper  reports,  and  may  have  expressed  the 
same.  In  the  true  legal  sense,  he  has  oo  preju- 
dice, and  if  he  is  unbiased  he  may  properly  an- 
swer in  the  negative  the  qnestion,  "Have  you 
any  bias  or  prejudice  resting  npon  your  minA 
for  or  against  the  accoaed?" 

2.  As  to  the  three  jurors  whose  alleged  in- 
competency was  discovered  after  verdict,  the 
finding  of  the  trial  Judge  in  favor  of  their  corn- 
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petencr  en  13m  aAdaTlts  Bobmltted  to  blm  pro 
and  COD  waa  nffidently  supported  by  toe  evi- 
dence to  render  his  finding  on  the  qnestion  of 
fact  iuTolTed  conclusire  upon  a  reviewing  conrt. 
This  ia  true  whetlier  the  affidavit  as  to  the  good 
character  of  one  oi  the  morant's  witnesaes  he 
considered  or  not.  Inasmnch  as  the  general 
oboracter  of  the  witness  waa  not  attacked,  the 
judge  was  not  legally  bound  to  receive  evidence 
in  anpport  of  It. 

8.  Counsel  for  the  accnaed  having  invoked 
th<*  mie  for  exclndlng  witnesees  from  the  court 
room,  and  then  sought  to  obtain  an  exception  in 
favor  of  a  son  of  the  accased,  on  the  ground 
that  be  was  not  only  a  material  witness,  but  a 
necessary  assistant  in  conducting  the  defense, 
by  reason  of  his  having  taken  a  leading  part  in 
Its  preparation,  it  was  diacretioDary  with  the 
conrt  either  to  allow  or  to  diaallow  tiie  excep- 
tion; and  having  disallowed  it  and  thereopon 
the  counsel  having  withdrawn  the  son  as  a  wit- 
ness, for  the  sake  of  having  his  services  in  court 
during  the  trial,  and  it  not  appcarinfr  what  fact 
or  facts  he  eotUd  or  wonld  have  testified  to  as  a 
witness,  no  sndi  abnse  of  discretion  as  will  jus- 
tify the  supreme  court  in  directing  a  new  trial 
baa  been  made  out. 

4.  There  was  no  error,  upon  any  of  the 
grounda  of  objection  presented,  in  allowing  the 
clerk  of  the  conrt  to  testify  that  the  deceaaed 
waa  ft  witness  is  a  given  case  previously  tried 
In  the  same  court  and  testified  therein. 

5.  Even  if  the  conrt  erred  in  excluding  evi- 
dence of  uncommunicated  threats  which  the  ac- 
cused sought  to  prove  by  one  of  the  state's  wit- 
neasea  on  frross-ezamiuation,  the  error  was  buC- 
fldently  neutralized  by  allowing  the  accused  aft- 
erwards to  recall  the  witness,  not  as  his  own, 
hut  as  the  state's,  witness,  and  examine  him  ful- 
ly touching  such  threats. 

6.  The  charge  of  the  court  to  the  jury,  read 
all  together,  so  as  to  arrive  at  its  true  sense  and 

9iirit  waa  full,  fair,  impartial,  and  correct 
here  was  no  substantial  error  in  the  same  upon 
any  of  the  topics  embraced  in  the  motion  for  a 
new  trial;  these  topics  being  impeached  wit' 
uaBses,  rea  gestae,  considering  evidence  and  pris* 
oner's  statement  together,  malice,  presumption 
<»f  malice,  common  intent  of  aasailants  in  joint 
assault  manalaughter,  justifiable  homldde,  fel- 
ony and  f^loniona  assault  aelf-defenae  by  first 
asf^ilant  self-defense  by  slayer  general^,  de- 
fense of  son,  and  duty  of  the  jur:^  to  free  them- 
selves  from  external  influencea  m  deliberating 
on  the  case. 

7.  Although  there  was  much  evidence  tend- 
ing to  support  the  theory  of  the  accused  that  he 
committed  the  homicide  In  defense  of  his  son, 
yet  as  there  was  abundant  and  very  powerful 
«vldence  to  the  contrary,  and  the  jury  being  the 
accredited  agents  ot  the  law  for  uie  determina- 
tion of  such  qnestiona,  and  they  having  found 
that  the  homicide  waa  mnrder,  and  the  trial 
judge  having  approved  their  finding,  thia  court 
can  discover  no  legal  cause  for  ravardng  the 
judgment  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  snpertor  court,  Sumter  oonnty; 
W.  H.  Flab,  Jodge. 

Jobn  B.  Hlnlcle  'wAt  oonrlcted  of  murder, 
and  brings  error.  AJBrmed. 

Following  IB  the  official  report: 

.T.  B.  and  A.  B.  Hlnlcle  were  Indicted  for  ttae 
murder  of  J.  J.  WorBham.  Tbe  crime  was  al- 
leged to  bare  been  committed  on  December 
21,  1802.  The  state  elected  to  amer,  and  J. 
B.  Hinkle  WRB  put  upon  trial  and  found 
guilty,  with  a  recommendatloa  that  he  be  Im- 
prisoned m  tbe  pailtaitlarr  fw  Uf&  The 
trial  occurred  In  January.  1804.  tbe  rerdlct  be- 
Ing  rendered  February  lat  Tbe  defendant 
moved  for  a  new  trial,  and  his  motion  waa 


oTOTDled,  to  which  ruling  be  ^cepted.  On 
tbe  hearing  of  tbe  motion  for  a  new  trial  tbe 
movant  offered  In  evidence  two  affidavits, 
Bigned  by  a  number  of  persrais,  to  tbe  effect 
that  tbey  know  the  general  character  of  J.  B. 
Stewart;  that  his  character  Is  good,  and 
from  their  knowledge  of  that  cliaracter,  they 
would  unhesitatingly  believe  bim  upon  oath 
upon  any  and  all  occasloDSL  These  affidavits 
were  ottered  as  counter  affidavits  In  support 
of  the  affidavit  of  J.  B.  Stewart  The  court  re- 
fused to  allow  and  refused  to  consider  tbe 
same,  to  which  ruling  also  movant  excepted, 
upon  the  ground  that  It  was  contrary  to  law. 
and  because  such  affidavits  were  material  In 
support  of  tlie  testimony  of  Stewart  and  In 
contradlctloD  of  the  evidence  offered  to  dis- 
prove the  affidavit  of  Stewart 

Tbe  motion  for  new  trial  contained  tbe  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  that  tbe  vsdict  waa 
sucb  as  to  be  shocking  to  the  moral  sens^ 
and  such  as  to  show  that  tbe  benefit  of  rea>- 
Bonable  doubt  was  not  given  to  d^endant 

Further:  Because  wbem  it  was  ordered  by 
tbe  court,  on  defendant's  motion,  that  all  the 
witnesses  should  be  put  under  tbe  mIe,  de- 
fendant's couns^  stated  to  the  court  that 
ttae  preparation  of  tbe  case,  to  a  rery  great 
extent,  bad  derolved  upon  defendant's  sod 
B.  B.  Hinkle;  that  be  waa  more  familiar 
wltb  ttae  wltuMses  and  evidence  than  any  one 
dse,  and  it  was  material  to  have  his  serv- 
ices In  t^e  examination  of  ttae  witnesses,  and 
tbey  desbred  to  use  bim  as  a  witness  for  de- 
fendants; and  ttaey  asked  that  be  be  al- 
lowed to  atay  in  ttae  court  room  to  assist  In 
tbe  defoise.  Tbe  court  rinsed  to  allow  this 
if  he  would  be  a  worn  as  a  witness.  Under 
this  mlbtg,  defendant,  to  secure  the  attwdance 
of  B,  B.  Hinkle  in  tbe  examination  of  wit- 
nesses, thai  wlttadrew  him  aa  a  witness.  Ttala 
mllng  la  alleged  as  error,  ai^  as  an  abuse  ot 
tfie  court's  discretion.  In  a  note  to  this  ground 
by  the  court,  the  following  Is  stated  aa  what 
occurred:  Defendant's  counsel  Invoked  the 
rule  that  tbe  witnesses  be  put  under  tbe  rulei 
Ttae  court  put  ttaem  under  tiie  rule,  giving  the 
wttnessee  Instruction  not  to  talk  to  the  other 
witnesses,  am  to  come  into  tbe  conrt  room, 
etc.  Defmdant'a  counsel  then  asked  that  A. 
B.  Hinkle,  his  wife,  the  two  sons  <tf  the  prls- 
<mer,  and  MaJ.  Lewia  be  allowed  to  remain 
in  the  court  room,  to  assist  hi  the  oonsuita- 
tion.  The  aoUeitor  general  objected,  and 
asked  that  all  be  put  under  the  rule.  De- 
foidant'B  counsel  stated  th&t  they  needed  tbe 
assistance  of  Eugene  Hinkle  particularly,  and 
of  the  codefendant,  and  tbeae  other  members 
of  the  family,  In  the  conduct  of  tbe  case  and 
ttae  ezamlnatifm  ot  witnesses,  and  could  not 
safely  go  to  trial  without  tiielr  iffesence,  and 
tliat  defoidant's  oounsel  understood  tbe  rule 
to  be  that  it  was  discretionary  with  the  court 
There  was  then  argummt  between  counsel 
uptm  the  question,  mainly  dh-ected  to  the 
question  of  allowing  tbe  codefotdant  to  re- 
main In  the  court  room;  and  tiie  court  then 
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stated  that  tbe  court  understood  it  waa  in  its 
dlscretioD  to  permit  sach  wltoesaes  to  re- 
main aa  tbe  court  might  see  pr<^er,  but  the 
rule  bad  beai  inrofced  by  defendant,  and. 
whether  invoked  by  the  one  side  or  the  other, 
the  best  way,  when  It  was  invoked,  was  to 
liave  it  enforced,  and,  under  the  discretion 
lodged  in  the  court,  it  must  decline  to  allow 
these  witnesses  to  remain  in  the  court  room. 
Defendant's  counsel  then  asked  if  that  Includ- 
ed all  of  the  witnesses,  and  the  court  stated 
that  it  did.  Defendant's  coimsel  said 
that  they  wanted  to  ask  the  court  that  as 
far  as  Eugene  Hinlde  was  concerned,  who 
would  not  be  called  to  testify  to  tbe  facts  of 
the  homicide,  having  been  In  New  York  at 
the  time  of  the  homicide,  be  be  allowed  to  re- 
main; that  they  needed  hla  presence  to  assist 
them  In  the  examination  of  the  wttneases; 
that  he  had  had  charge  of  that  d^rtment  o£ 
getting  up  the  teBtlmony*  ascertaining  tbe 
facts,  and  his  aid  was  very  material  and  In- 
dispensable; and  th^  asked  that  be,  if 
no  otbee,  be  allowed  to  remain.  The  solictor 
general  insisted  iqjKm  the  role  as  to  Uiia  wit- 
ness, and  the  conrt  stated  that  it  had  ruled  on 
the  matter.  After  a  conference  between 
Eugene  Hlnkle  and  defendant's  counsel,  the 
latter  announced  that  the  former  was  so 
vitally  indispensable  I3iat,  under  the  ruling 
of  the  courts  th^  would  bare  to  withdraw 
him  as  a  witness,  and  hare  blm  remain. 

Because  6.  W.  Klnard,  one  of  tbe  Jurors 
trying  the  case,  was  not  a  legal  and  compe- 
tent juror,  for  before  the  term  of  the  court  at 
which  the  trial  was  bad,  he  publicly  said: 
"Tlie  homidde  of  Worsbam  was  a  odd-blood- 
ed murder,  and  that  the  Dtb.  Hinkle  ought 
to  be  pnnicdied,  and  that  tbe  Drs.  Hlnkle  were 
guilty,  and  ought  to  be  bung,  and  that  he 
could  not  sit  on  the  Jni7."  AU  tbese  facts 
were  unknown  to  movant  and  bis  counsel 
until  after  tbe  verdict  In  support  of  this 
ground  of  the  motion,  movant  produced  tbe 
affidavits  of  himself  and  his  counsel  as  to 
tbeir  Ignorance  of  the  facts  therein  stated  un- 
til after  the  trial,  and  that  they  bad  no  rea- 
s(m  to  bdlere  that  any  of  tiie  Jurors  bad 
made  any  expressions  with  i^;ard  to  tbe 
guilt  of  defendant,  nor  that  any  of  the  jurors 
were  not  fair  and  Impartial.  Also  the  affi- 
davit of  Jacob  Baa:  He  and  Klnard  wraked 
together  in  a  laundry  during  1883,  until  some 
time  in  the  fall  of  isas.  Soon  after  the  hom- 
icide of  Dr.  Worsbam,  he  heard  Einard  say 
that  it  was  a  cold-blooded  murda,  and  tbe 
Drs,  Hinkle  ou^t  to  be  punished.  EYequent- 
ly  after  that  time  he  heard  EUnard  eq^ress 
himself  In  the  same  way.  These  and  other 
similar  expressions  were  so  frequent  that  he 
was  much  surprised  when  be  learned  that 
Klnard  had  qualified  blms^f,  and  been  taken 
<m  the  jury.  Also  the  affidavit  of  Lee  Ay- 
cock:  He  is  foreman  of  the  laundry.  Soon 
after  the  homicide  of  Worsham  he  heard 
Klnard  say,  In  the  engine  room  of  tbe  laun- 
dry, that  the  Drs.  Hinkle  were  guilty,  and 
sliould  be  punished.   He  remarked  that  Kln- 


ard ought  not  to  talk  tliat  way,  and  Kin&rd 
relied  tliat  he  bad  already  expressed  his 
opinion,  and  could  not  sit  on  the  jury.  Also 
the  affidavit  of  J.  N.  Bass:  He  worked  with 
Klnard  In  the  laundry  during  1893.  A  c<hi- 
siderable  time  after  the  homicide,— he  cannot 
say  definitely  at  what  time,— be  heard  Klnard 
say,  in  front  of  the  engine  room  of  the  laun- 
dry, that  the  Dra.  Hlnkle  were  guilty,  and 
ought  to  be  bung.  He  frequentiy  beard  Kln- 
ard eipreas  himself  In  the  same  way  during 
18B3,  and  upon  one  occasion  in  the  summer, 
in  the  tttick  yard  of  tbe  laundry,  heard  him 
say  that  the  Drs.  Hinkle  would  liang,  sure, 
and  if  he  (Einard)  got  on  the  jury  be  would 
bang  them.  Also  tbe  affidavit  of  J.  A.  Bass: 
On  <me  occasion  he  was  present  In  the  back 
yard  of  the  laundry,  and  heard  a  conversa- 
tkm  between  his  brother  and  Klnard.  He 
cannot  recall  tbe  exact  terms  of  the  language 
of  Klnard,  but  the  substance  of  it  was  that 
tbe  Drs.  Hlnkle  were  guilty  and  would  hang, 
and  that  If  he  (Kloard)  got  on  the  jury  be 
would  hang  them.  Tbe  affidavits  of  the 
Basses  and  of  Aycock  were  made  on  Febru- 
ary 6.  1894.  before  George  S.  CSobb,  N.  P., 
except  the  last-mentioned  affidavit  of  J.  A. 
Bass,  which  was  made  February  10th,  and 
before  the  same  officer.  By  way  of  counter 
showing,  tbe  state  produced  the  affidavit  of 
Klnsrd.  He  dented  that  he  made  any  of  Uie 
statonaits  attrtlrated  to  him  In  tbe  affidavits 
of  tbe  Basses  and  of  Aycock,  or  that  be  made 
any  stat^ent  of  stanilar  ctaancter.  Further, 
that  be  did  not  remember  baring  ,  bad  any 
conversation  with  dtber  of  said  parties  ctm- 
coming  tbe  killing,  except  upon  the  morning 
aftw  the  killing,  when  he  read  the  newspaper 
account  of  It  to  Jacob  Bass,  but  that.  If  be 
ever  said  anything  coneetnlng  the  feUlIng,  it 
was  based  upon  the  newspspw  report*  and 
general  rumor,  and  not  from  having  beard 
any  of  the  evidence  undw  oath,  or  from  hav- 
ing seen  the  crime  committed.  He  had  no 
prejudice  or  bias  either  for  or  against  the 
prismer  at  any  time,  and  wait  into  tbe  Jury 
bex  perfectly  Impartial,  with  no  fixed  asin- 
ion  in  regard  to  the  goUt  ct  Innooeace  of  de- 
fendant, and  no  opinion  at  any  time  that 
would  not  have  yldded  readily  to  tbe  t»U- 
mony.  He  was  friendly  to  both  defendants, 
and  at  the  very  time  of  tbe  kUllng  was  em- 
pl<Vlng  them  as  pbysldana  for  his  Ifttie  son, 
and  be  f  dt  very  klnSly  to  tbem  at  the  time  of 
the  trial  and  now,  and,  in  agreeing  to  ibe 
verdict,  acted  entirely  from  tbe  evidence. 
Also  the  affidavit  of  J.  A.  Bass:  In  the  affida- 
vit made  him  on  Februair  10th,  before 
Oobb,  N,  P.,  he  did  not  mean  to  swear  that 
he  had  ever  heard  Klnard  say  that  the  Drs. 
Hinkle  were  guilty  and  would  bang,  and  that 
If  he  (Klnard)  got  <hi  tbe  Jm7  be  would 
bang  tbem.  He  does  not  remember  what 
Klnard  did  say.  Remembers  bearing  some 
convocation  1^  Klnard  with  H.  N.  Bass  in 
reference  to  the  Hinkle  case,  but  cannot  re- 
member wliat  he  sold.  So  fir  as  he  ooald 
judge,  Klnard  bad  no  feeing  against  the  Hin- 
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Ttim.  He  did  not  manifest  any  prejodloe  or 
blas  B^alnst  tbem,  nor  mj  anything  tbat 
would  indicate  he  was  unfriendly  to  them. 
The  state  produced  similar  affldavits  of  Ja- 
cob Bass  and  H.  N.  Baas,  one  asserting  that 
he  did  not  mean  to  say  what  was  stated  in 
the  affidavit  made  before  Cobb,  and  the  other 
practically  retracting  what  he  had  stated  In 
Bald  affidavit.  Also  the  affidavit  of  many 
persons  that  they  are  personally  acquainted 
with  Kinard;  that  he  is  a  man  of  good  char- 
acter and  standing,  and  a  truthful,  stable, 
and  nprtgtat  citzcn;  and  that,  from  their 
knowledge  of  his  character,  they  would  un- 
hesitatlagly  believe  him  upon  his  oath.  Mov- 
ant, in  reply,  produced  the  affidavit  of  Lee 
Aycock,  George  Ck>bb,  Eugene  Hlnkle,  and 
H.  v.  D.  Twiggs  (one  of  defendant's  coun- 
sel): They  were  in  the  office  of  Judge  Twiggs 
when  the  several  affidavits  of  Jacob  and  H. 
N.  Bass  were  made  before  Cobb,  N.  P.,  and  all 
of  them  except  Aycock  were  present  when 
the  affidavit  of  J.  A.  Bass  was  made  before 
the  same  officer.  The  affidavits  were  first  pre- 
pared In  pencU,  at  the  dictation  of  each  affi- 
ant, and  then  read  ov^  to  him,  so  that  It 
mlgtit  be  corrected.  If  incorrect,  in  accord- 
ance with  tlu  wish  of  eadk  affiant.  Each 
affidavit  was  tb«i  carefully  transcribed  In 
ink,  and  ngaSn  read  orer  and  snbmitted  to 
eadi  affiant,  and  pronomiced  by  each  abso- 
lutely correct  The  affidavits  wen  separate- 
ly prepared,  because  it  became  necessary  to 
employ  different  phraseology  to  meet  the  ap> 
proval  of  each  affiant,  the  terms  employed 
having  been  used  according  to  the  individual 
suggestion  of  each  as  to  his  personal  reccAlec- 
tl<m  of  the  language  of  Kinard.  The  several 
affidavits  were  freely  and  voluntarily  made, 
at  tlie  free  end  vtAnntary  dictation  ot  each, 
who  swore  positively  as  to  the  language  used 
by  Kinard,  as  set  forth  In  each  affidavit. 

Because  C.  O.  Alexander,  who  tried  the 
case,  waa  not  a  legal  and  competent  juror, 
for  before  hie  qualification  as  a  juror  he 
said  that  "the  Hlnkles  were  guilty  of  foal 
murder,  and  that  their  damned  necks  ought 
to  be  broken,  and  he  hoped  they  would  live 
to  have  their  damned  necks  stretched,  and 
that  if  he  was  put  on  the  Jury  he  would 
hang  them."  All  the  tacts  stated  In  this 
ground  were  unknown  to  movant  and  his 
counsel  until  after  the  verdict  As  to  this 
ground  of  the  moti<Hi,  movant  produced  the 
affldavltB  of  himself  and  hts  counsel  that 
tb^  were  ignorant  of  the  tecta  as  to  Alex- 
ander, and  had  no  reason  to  auspect  that  he 
was  not  an  impartial  Juror,  until  aftw  the 
verdict  Also  the  affidavit  of  J.  B.  Stewart: 
He  had  a  conrersation  with  Alexander  at 
the  Alliance  store  at  the  Plains,  in  Sumter 
conniy,  on  one  Saturday  In  June,  1893,  and 
Alexander  stated.  In  speaking  of  the  Hlnkle 
case,  that  the  "Hlnkles  were  guilty  of  foul 
murder,  and  ttuAr  damned  necks  ought  to 
be  broken."  In  the  same  conversation  Alex- 
ander stated,  in  aubstanee,  that  If  he  was 
put  on  the  Jtny  be  would  hang  them.  De- 


ponent is  not  able  to  say  wheth«'  Alexander 
said  that  If  he  was  put  on  the  jury,  or  got 
on  the  jury,  or  was  taken  on  the  jury,  hot 
this  is  the  substance  of  his  remarks.  He 
said  to  Alexander  that  Dr.  Wise  bad  said 
to  him  (deponent)  that  he  did  not  believe  Al- 
bert Hlnkle  would  live  to  stand  his  trial,  to 
which  Alexander  replied,  "1  hope  they  will 
live  to  have  their  damned  necks  stretched.'* 
Also  the  affidavit  of  J.  T.  Torbett  that  in 
August  or  September,  1883,  In  Marion  coun- 
ty, he  heard  Alexander  say  that  the  Hlnkles 
ought  to  be  hung.  To  the  best  of  his  recol- 
lection, this  Is  the  substance  or  expression  of 
what  Alexander  said.  Deponent  did  not 
communicate  this  to  either  of  the  Hlnkles 
or  their  counsel  before  or  at  the  trial.  By 
way  of  counter  showing,  the  state  produced 
the  affidavit  of  Alexander,  denying  that  he 
made  any  of  the  statements  attributed  to 
him  by  Stewart  or  Torbett,  or  any  similar 
statement.  Further,  that  he  might  have 
said  at  some  time  that  If  the  reports  of 
the  killing  were  true,  as  he  had  heard  them, 
the  Hlnkles  ought  to  be  found  guilty,  but  be 
had  no  recollection  of  ever  having  made  a 
statement  of  the  kind.  If  he  expressed  any 
opinion,  it  was  based  upon  reports,  and 
not  from  any  fixed  or  settled  opinion.  He 
had  no  prejudice  against  defendant  at  any 
time,  and  went  Into  the  Jury  box  with 
his  mind  perfectly  Impartial.  He  had  nev- 
er heard  any  of  the  evidence  had  not 
seen  the  crime  committed,  had  never  formed 
or  expressed  any  opinion  of  the  guilt  or  In- 
nocence of  either  of  the  dtfendants,  and, 
when  put  upon  his  voir  dire,  had  no  fixed 
or  other  opinion  or  Impresaton  that  would 
not  have  yielded  readily  to  the  evidence,  and 
been  controlled  by  it  He  has  bad  a  con- 
versation with  Torbett  who  told  him  that 
he  (Torbett)  did  not  mean  to  swear  posi- 
tively In  his  affidavit  that  Alexander  had 
said  to  taim  the  Hlnkles  ought  to  be  hung, 
and  that  he  would  not  swear  positively  that 
Alexander  had  made  any  such  remark,  and 
that  whatever  remark  Alexander  did  make 
did  not  indicate  to  him  (Torbett)  that  Alex- 
ander had  any  feeling  against  defendants, 
or  was  prompted  from  any  prejudice.  De- 
ponent Is  Informed  that  Stewart  Is  related 
to  the  Hlnkles.  Also  the  affidavit  of  Tor^ 
bett,  corroborating  tiiie  statemmts  in  the 
latter  portion  of  the  affidavit  of  Alexander, 
as  to  what  Torbett  had  stated  to  Alexander. 
Also  the  affidavit  of  Seig,  tending  to  cor- 
roborate the  affidavit  of  Alexander  In  rela- 
tion to  the  conversation  between  Alexander 
and  Stewart  at  the  Plains,  deponent  being 
manager  of  the  Alliance  store  there.  Also 
the  affidavit  of  a  number  of  persons  that 
Alexander  la  a  man  of  good  character  and 
standing,— a  tmthfal,  stable,  and  nprlgbt 
citlzenr-and  that  from  their  knowledge  of 
his  character,  tbey  wonid  nnhodtatlngly 
believe  him  upon  tala  oath. 

Beeanse  B.  H.  Harris,  one  of  the  Jurors  who 
tried  the  case,  was  not  ft  tegal  and  onnpetent 
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Juror,  ft;r  before  the  time  be  qoaltfied  as  a 
1nror  be  said  that  "the  Hlnkles  were  guUtr 
of  mnrder;  that  they  killed  J.  J.  Worsbam 
because  be  would  not  swear  to  a  He,  and  that 
th^  ought  to  have  been  lynched;  and  that 
If  he  was  taken  on  the  Jury  he  would  con- 
vince the  Jury  that  the  Hlnkles  were  guilty 
and  ought  to  be  hung,  and  he  would  Tote  to 
hang  Dr.  Hlnkle  If  he  was  on  the  Jury,"— 
which  was  unknown  to  movant  and  bis  coun- 
sel until  after  the  verdict  In  support  of  tbls 
ground,  movant  produced  the  affidavits  of 
himself  and  his  counsel  that  they  were  Igno- 
rant of  the  matters  set  out  In  the  ground,  and 
bad  no  reason  to  snspect  that  Harris  was  not 
an  Impartial  Juror,  until  after  the  verdict 
Also  the  affidavit  of  Helen  Holmes:  Some 
time  In  1893  (she  was  not  able  to  specify  the 
exact  date)  she  was  at  the  house  of  one  Mur- 
phey,  commonly  called  "Old  Man  Murphey,"  in 
Sumter  county.  There  were  In  the  room  B. 
H.  Harris,  Joseph  Johnson,  John  Suggs,  and 
others,  whose  names  she  cannot  now  remem- 
ber. In  the  honrlng  of  these  persons  she 
beard  Harris  say  that  the  Hlnkles  were  guilty 
of  murder;  that  they  killed  Worsham  because 
he  would  not  swear  to  a  lie;  that  they  ought 
to  have  been  lynched;  and  that  If  he  (Har- 
ris) was  taken  on  the  jury  (and  he  said  that 
he  was  strongly  Impressed  that  be  would  be 
on  the  Jury)  he  would  convince  the  Jury  that 
the  Hlnkles  were  guilty  and  ought  to  be  bung, 
and  he  would  vote  to  hang  Dr.  J.  B.  Hinkle 
if  be  were  on  the  Jury.  The  circumstances 
above  detailed  are  clear  to  deponent's  mind, 
and,  while  she  has  not  given  the  exact  lan- 
guage of  Harris,  she  has  given  correctly  the 
purport  of  what  be  said.  Also  the  affidavits 
of  J.  N.  Johnson  and  G.  W.  Murphey  tending 
to  corroborate  the  affidavit  of  Miss  Holmes. 
Johnson  did  not  remember  the  words  used  by 
Harris,  but  recollected  that  Harris  expressed 
himself  as  being  opposed  to  the  Hlnkles,  and 
that  he  bdleved  them  guilty;  and  that  Har- 
ris and  Miss  Holmes  were  disputing  about  the 
Hlnkles.  G.  W.  Murphey,  in  his  affidavit, 
said  that  he  heard  Harris  say  to  Miss  Holmes 
that  the  Hlnkles  were  guilty  of  foul  murder, 
and  ought  to  be  hung,  and  that  be  was  In- 
formed be  would  be  on  the  Jury,  and  that  if 
he  was  he  would  stay  there  forever,  or  hang 
than,  as  be  believed  them  to  be  guilty  of  mur- 
dering Worsbam  because  he  would  not  swear 
to  a  lie.  By  way  of  counter  showing,  the 
state  produced  the  affidavit  of  Harris:  The 
statements  In  the  affidavit  of  Miss  Holmes  as 
to  what  he  said  are  not  true.  He  was  pres- 
ent on  the  occasion  referred  to,  at  the  bouse 
of  old  man  Murphey.  She  was  championing 
the  case  of  the  Hlnkles,  claiming  that  tbey 
were  not  guilty,  and,  among  other  things,  she 
said  that  If  they  were  to  kill  her  own  father 
she  would  know  tbey  would  be  Justifiable, 
and  that  sbe  could  walk  from  dd  man  Mnr- 
phey's  to  Amerlcus,  a  distance  of  10  miles, 
tiiat  night  in  mud  knee  deep,  to  turn  them 
ant  of  Jail,  and  other  things  of  like  Import. 
Some  of  ttaose  present  were  Joking  her  and 


teasing  her.  She  was  a  spinster  of  hl^ 
temper,  and  easily  teased,  and  deponent  may 
have  spoken  words  to  this  effect:  That  If 
the  reports  be  bad  heard  were  true  they 
ought  to  be  punished,  but  did  not  say  tbey 
were  guilty,  or  ought  to  be  lynched,  or  If  he 
were  on  the  Jury  he  would  vote  to  bang  tbem, 
unless  they  were  proved  guilty,  or  anything 
to  that  effect,  and  what  he  did  say  was  more 
In  the  spirit  of  teasing  or  Joking  her,  because 
others  were  doing  the  same  thing,  than  for 
any  other  reason.  When  put  upon  bis  voir 
dire,  he  answered  conscientiously  and  truth- 
fully the  questions  propounded  to  him  by  the 
solicitor  general.  He  had  no  fixed  or  other 
opinion  or  impression  that  would  not  have 
yielded  readily  to  the  evidence,  and  been  con- 
trolled by  It  He  had  not  beard  or  read  any 
of  the  evidence  whatever.  He  has  known  Dr. 
J.  B.  Hinkle  a  number  of  years.  Dr.  Hinkle 
had  been  bis  physician,  and  be  felt  friendly 
towards  him,  and  was  controlled  entirely  by 
the  evidence.  In  agreeing  to  the  verdict  that 
was  rendered.  Also  the  affidavits  of  G.  W. 
Murphey,  J.  N.  Johnson,  and  others  who  were 
present  at  old  man  Murphey's  at  the  time  In 
question,  corroborating  the  affidavit  of  Harris 
as  to  what  occurred  there.  G.  W.  Murphey 
also  deposed  that  he  had  signed  a  paper,  and 
given  it  to  Mr.  Blalock,  of  defendant's  coun- 
sel, purporting  to  contain  the  language  used 
by  Harris  on  said  occasion.  Deponent  dof^ 
not  know  whether  such  affidavit  contains  the 
circumstances  under  which  Harris  made  the 
remarks.  Mr.  Blalock  simply  asked  him 
what  Harris  said  against  the  Hinkles  on  the 
occasion,  and  deponent  simply  answered,  and 
told  Dr.  Blalock  what  be  said,  without  tell- 
ing him  under  what  circumstances  he  said  it 
or  why  he  said  it;  but  deponent  did  tell  Mr. 
Blalock  that  Harris  told  him  immediately 
after  the  conversation  that  he  had  nothing 
against  the  Hinkles,  and  was  Just  saying  it  to 
tease  Miss  Helen.  Deponent  never  read  over 
the  paper  that  be  gave  to  Mr.  Blalock,  but 
told  him  what  Harris  said  outside  of  the 
court  house,  when  Mr,  Blalock  went  into  the 
court  house  and  reduced  it  to  writing,  and  de- 
ponent signed  It  without  having  read  It 
While  Mr.  Blalock  read  it  over,  be  read  it  in 
a  whisper  In  the  court  room,  while  court  was 
in  session,  and  [deponent]  thus  very  indistinct- 
ly heard  a  portion  of  It  Johnson  further  de- 
posed thit  what  was  said  at  Murphey's  by 
Harris  and  others  was  In  Jest;  that  all  pres- 
ent understood  the  Joke,  and  no  one  thought  of 
It  as  in  any  way  prejudicing  the  case,  and  the 
deponent  so  informed  Mr.  Blalock  when  he 
took  deponent's  affidavit,  and  Mr.  Blalock 
said  It  was  unnecessary  to  put  that  fact  In 
hiB  affidavit.  Also  the  affidavits  of  a  num- 
ber of  persona  that  Harris  Is  a  man  of  good 
character  and  standing,— a  truthful,  stoble, 
and  uprl^t  citizen,— and  that,  from  their 
knowledge  of  bis  character,  tbey  would  nn- 
hesitatingly  believe  him  on  his  oath.  The 
state  also  produced  the  affidavits  of  all  the 
Jurors,  except  Kinard.  Alexander,  and  Harris, 
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to  the  foDowIng  effect:  They  hare  heard 
read  the  affldavits  attacking  the  Integrity,  as 
Jnron,  of  Klsard^  Alexander,  and  Harris. 
The  case  extended  for  11  days,  and  deponents 
were  In  Intimate,  constant  association,  dally 
and  nightly,  with  these  Jurors,  whose  conduct 
was  snch  as  to  be  eatSxtsty  abore  suspicion. 
Before  the  charge  of  the  court  no  discussion 
was  had,  nor  was  there  any  Intimation  as  to 
what  was  tba  opinion  of  ray  of  the  Jurors. 
When  the  jury  entered  tiie  Jury  room  to  con- 
sldw  the  case,  after  the  charge,  the  12  agreed 
that  defendant  waa  guilty;  the  sole  question 
in  their  minds  being  the  amount  of  punish- 
m«Lt  that  should  be  Inflicted,  and  the  only 
contention  among  them  b^ng  as  to  whether  It 
should  be  capital,  or  life  Imprisonment  Up- 
on the  first  ballot  upon  that  question,  seren 
voted  for  capital  punishment,  and  fire  de- 
cided, as  a  mere  matter  of  grace,  that  defend* 
ant  should  be  confined  In  the  penltmtisry  for 
life.  In  the  consultation  it  was  finally  de- 
termined to  imprison  htm  for  life,  Instead  of 
ordering  capital  punishment.  Neither  Alex- 
ander. Ktaiard,  nor  Harris  at  any  time  during 
the  trial  showed  any  dlspositloD  whatever  to 
use  harsh  remedies,  but  were  as  conservotive 
as  any  of  the  Jury.  As  a  matter  of  fact,  Ein- 
ard  did  not  vote  for  hanging.  Dqnnents 
say,  to  the  best  of  their  knowledge  and  be- 
lief, from  the  conduct  of  Klnard,  Alexander, 
and  Harris,  tiiey  were  tqnight  gentlemen  and 
impartial  jurors,  with  full  imderstandlng  of 
their  obligation,  and  did  not  violate  It  as 
Jurors,  but,  on  the  contrary,  went  Into  the 
box,  like  deponents,  with  a  clear  Intention  to 
find  simply,  unbiased  and  unprejudiced,  the 
truth  of  the  case. 

Because  the  court  erred  in  allowing  J.  H. 
Allen  to  testify,  over  the  [objection  of]  de- 
fendant's counsel,  "that  on  the  IBth  day  of 
December,  1892.  as  appeared  by  the  minutes, 
there  waa  a  case  tried  in  Sumter  superior 
court  between  Dr.  Burt,  plaintiff,  and  J.  B. 
Htnkle,  defendant,  and  that  Worsham  tes- 
tified in  the  case."  It  was  not  stated  in  this 
ground  what  objection  was  made  to  this 
evidence  when  offered.  In  a  note  as  to  It, 
the  court  states:  The  testimony  of  Allen 
was  objected  to  solely  on  the  ground  that 
he  had  been  in  the  court  room  during  the 
trial  (he  being  clerk  of  the  court),  and  be- 
cause It  was  immaterial  and  irrdevant. 
These  objections  were  overruled,  and  Allen 
permitted  to  testify.  There  were  no  objec- 
tions  that  the  minutes  were  better  and  high- 
er evidence  as  to  what  appeared  therein. 

Error  in  refusing  to  allow  defendant's 
counsel  to  prove  by  D.  F.  Davenport,  wit- 
ness for  the  state,  and  Introduced  by  the 
state,  that  Worsham  had  made  threats 
against  the  HInkles  prior  to  the  homicide, 
said  threats  being  uncommunlcated  threats. 
In  a  note  to  this  ground  the  court  states: 
"I  decline  to  approve  the  twenty-eighth 
ground  of  the  amended  motion,  except  as 
thus  qualified:  While  Davenport,  as  state's 
witn^a,  was  being  cross-examined,  and  be- 


fore any  evidence  had  been  Introduced 
defenduit,  counsel  for  defendant  proposed 
to  examine  Davenport  as  to  certain  threat^ 
alleged  to  have  been  made  by  Worsham, 
the  deceased,  against  the  HInkles,  stating 
at  tiie  time  that  they  were  uncommunlcated 
threats.  State's  counsel  objected  to  the  wlt- 
ness  testifying  about  the  alleged  threats, 
because  they  were  nerer  communicated  to 
defendant,  and  because  there  was  no  evi- 
dence of  any  act  on  Worsfaam's  part  tend- 
ing to  show  that  at  the  time  of  tbe  homi- 
cide he  waa  endeavoring  to  carry  such 
threats  Into  execution,  or  was  making  any 
assault  upon  the  HlnlEles.  The  court  sus- 
tained the  objection,  and  dlstinctiy  stated 
that  the  evidence  was  not  admissible  at  that 
time,  as  no  overt  act  on  Worsham'a  part 
had  been  shown  which  tended  to  prove  that 
he  had  asnulted  the  HInkles,  etc.  Defend- 
ant's counsel  stated  that  be  understood  the 
court  as  simply  ruling  that  the  evidence  was 
not  admissible  at  that  particular  stage  of 
the  case,  and  the  court  stated  that  that  was 
the  extent  of  the  ruling.  Defendant's  coun- 
sel, after  defendant  had  Introduced  evidence, 
requested  the  conrt  to  pwmit  d^endant  to 
recall  Davenport  tor  the  purpose  of  ctmb- 
examlning  him  as  to  said  uncommunlcated 
threats.  The  court  permitted  Davenport  to 
be  recalled  by  defendant,  as  the  state's  wit- 
ness, and  permitted  the  defendant  to  fully 
cross-examine  him  as  to  such  threats." 

Because  the  court  erred  In  d^bting  to  the 
jurors  the  meaning  of  the  statutory  ques- 
tions put  to  them  when  they  were  on  Uietr 
voir  dire,  which  Instructions  were  ea  tol- 
lows:  "The  court  will  proceed  to  explain 
the  questions  which  wlQ  be  put  to  each  ot 
you  on  your  voir  dlr&  The  first  question 
Is  whether,  from  having  seen  the  crime  com- 
mitted, or  from  having  heard  any  of  the 
evidence  deUvraed  upon  oath,  you  have 
formed  and  expressed  any  opinion  as  to 
the  guilt  or  Innocence  of  the  prisoner  at  the 
bar.  Now,  that  is  simple  enough,  it  seems 
to  me.  Ton  readily  know  whether  you  have 
or  have  not  seen  the  crime  committed. 
You  readily  know'  whether  you  have  heard 
any  of  the  evidence  delivered  on  oath.  And, 
of  course.  If  you  have  not  seen  the  crime 
committed,  and  If  you  liave  not  heard  any  of 
the  evidence  delivered  on  oath,  you  are  not 
disqualified  In  tliat  question,  and  on  that 
ground.  The  next  question  that  will  be 
propounded  to  you  will  be  whether  or  not 
yon  have  any  bias  or  prejudice  resting  upon 
your  mind,  either  for  or  against  the  prisoner 
at  bar.  I  chaise  you  that  prejudice  means 
a  prejudging  of  the  case,  from  any  cause. 
It  means  a  settled  and  fixed  opinion,  either 
as  to  the  guilt  of  the  accused,  or  as  to  his 
innocence.  If  It  Is  a  fixed  and  settled  opin- 
ion, either  as  to  the  guilt  or  innocence,  no 
matter  from  what  cause  that  opinion  is  de> 
rived,  or  upon  what  It  Is  based,  whether 
from  rumor,  hearsay,  new8pai>er  reports,  or 
erldrace  upon  former  trial,  or  from  any- 
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thing  elae,  it  It  U  fixed  and  settled,— an  opin- 
ion tbat  wUl  not  readily  yield  to  the  teeti- 
mony,— then  yon  wonld  be  prejudiced,  yon 
would  be  disquallfled  on  that  ground.  The 
question  relates  to  the  condition  of  your 
mind  now,  as  to  whether  you  hare  an  opin- 
ion now,  not  whether  yon  bare  had  one  at 
some  past  time.  The  inquiry  is  as  to  the 
present  condition  of  your  mind,  and  as  to 
whether  you  have  now  an  opinion.  An  opin- 
ion which  is  not  fixed,  which  is  not  settled, 
an  opinion  that  will  yield  readily  to  the  tes- 
timony, even  though  the  juror  may  have 
formed  and  expressed  an  opinion  from  hav- 
ing read  a  newspaper  of  the  eridence  upon 
a  former  trial.  If  such  opinion,  as  I  hare 
said,  was  not  fixed,  was  not  settled,  if  it 
was  an  opinion  that  would  give  way  read- 
ily, yield  readily,  to  the  testimony  In  the 
case,  that  of  Itself  would  not  disqualify,— a, 
Juror  would  not  be  prejudiced  on  account 
of  having  formed  and  expressed  such  an 
opinion;  that  is,  an  opinion  that  is  not  fixed 
and  settled.  Aa  to  the  question  of  bias, 
'bias'  means  a  leaning  or  an  Inclination  to- 
wards or  against  the  accnsed.  You  will  be 
asked  whether  or  not  your  mind  Is  perfectly 
Impartial  between  the  state  and  the  accnsed; 
that  Is,  whether  the  Juror  Is  perfectly  per- 
pendicular between  the  state  and  the  ac- 
cusedi—whether  he  is  in  such  condition  as 
to  be  swayed  the  one  way  or  the  other  by 
the  testimony.  The  last  question  Is  wheth- 
er you  are  conscientiously  opposed  to  capital 
panlshment  That,  I  take  It,  needs  no  ex- 
planation whatever  from  the  court.  The 
question  Itself  carries  Its  meaning  wltb  it 
It  is  plain  enough." 

Error  tn  charging,  on  the  subject  of  Im- 
peaclunent  of  witnesses:  "When  the  Jury 
believes  a  witness  has  been  sucessfuUy  im- 
peached, then  the  testimony  of  such  witness 
should  be  discredited,  unless  it  be  corrob- 
orated by  other  testimony  or  circumstances 
which  the  Jury  believe  to  be  true." 

Error  In  eliarging,  as  to  defendant's  state- 
ment: "The  defendant  tn  this  case  avails 
himstif  of  this  statute:  *In  all  criminal 
trials  in  this  state,  the  prisoner  shall  have 
the  right  to  make  to  the  court  and  jury  such 
statement  in  the  case  as  he  or  she  may 
deem  proper  In  his  or  her  defense,  said 
statement  not  to  be  under  oath,  and  to  have 
such  force  only  as  the  jury  may  think  right 
to  give  it;  and  the  Jury  may  believe  such 
statement  In  preference  to  the  sworn  testi- 
mony in  the  case:  provided  the  prisoner 
■ball  not  be  compelled  to  answer  any  ques- 
tion on  cross-examination  should  he  or  she 
think  proper  to  decline  to  answer  such  ques- 
tion.* "  Movant  saya  that  the  court  erred 
In  incorporating  in  its  charge  to  the  jury 
the  proTiso  given  in  said  extract,  because 
the  same  tended  to  pr^ndlce  the  Jury 
against  the  truth  of  the  prisoner's  state- 
ment, inasmuch  as  no  cross-examination  of 
the  prisoner  was  bad,  from  which  the  Jury 
might  or  could  Infer  that  the  prisoner  de- 
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dined  to  permit  sudi  a  crDss-«zamInstion, 

or  declined  to  submit  to  the  same. 

Error  In  charging,  on  the  subject  of  res 
gestae:  "Declarations  accompanying  the  act, 
or  so  nearly  connected  therewith.  In  time, 
as  to  be  free  from  all  suspicion  of  device  or 
afterthought,  are  admissible  in  evidence  as 
part  of  the  res  gestae,"  etc.,  "and  subject  to 
be  Judged  and  weighed  by  the  Jury  under  the 
same  rules  which  I  have  given  you  for  weigh- 
Icg  and  consIdfHTlng  other  evidence  In  the 
case:  that  Is,  the  connection  of  the  defendant 
with  the  case,  his  interest  In  it,  whether  such 
declarations  are  consistent  throughout,  or  are 
conflicting  with  themselves  or  other  facts." 
Movant  says  that  the  last  part  of  said  charge 
Is  error,  because,  in  weighing  declarations 
which  are  admitted  as  res  gestae,  the  jury 
were  excluded  from  weighing  such  declara- 
tions by  any  other  standard  than  those  enu- 
merated by  the  court 

Error  In  charging:  *'Now,  In  trying  this 
case,  you  pass  upon  the  law  and  tacts  both; 
that  Is  to  say,  you  take  all  the  evidence  and 
defendant's  statement,  and  determine  from 
that  what  is  proven  In  the  case,— what  facts 
are  established."  Movant  says  that  this 
part  of  the  charge  is  misleading,  and  Its  effect 
is  virtually  to  exclude  the  statement  of  the 
def«idant,  which  the  court  had  charged  the 
Jury  was  not  under  oath,  and  the  eflTect  of  the 
charge  was  that  the  Jury  was  to  det«-mlne 
simply  what  was  proven,  and  what  facts  were 
established  by  the  evidence  tn  the  case- 

Eiror  In  charging,  on  the  ground  of  malice: 
"It  means,  In  law,  the  deliberate  Intention  to 
take  human  life  under  circumstances  where 
the  law  would  neither  Justify,  nor  In  any  de- 
gree excuse,  the  intention,  If  the  killing  •faonld 
take  place  as  Intended." 

Error  in  charging:  "When  the  state  proves 
a  homicide  by  violence,  and  nothing  more  ap- 
pears, the  law  calls  that  murder.  It  fixes  the 
crime  as  murder,  with  malice  attached  to  It, 
and  It  then  becomes  Incumbent  upon  the 
person  killing  to  show  that  the  homicide  Is 
either  manslaughtor  or  justifiable." 

Error  In  charging:  "If  two  or  more  per- 
sons, moved  and  influenced  by  a  common  in- 
tent and  purpose  to  feloniously  assault  an- 
other with  deadly  weapons  and  take  hla  life, 
and  each  knows  of  the  common  felonious  in- 
tent and  purpose  of  the  other  to  make  such 
a  felonious  assault  upon  such  person,  and 
take  'his  life,  then  the  law  says,  under  such 
circumstances,  the  act  of  one  Is  the  act  of  all 
the  assailants;  the  blow  of  one  is  the  blow 
or  shot  of  all;  they  are  all  responsible,  under 
such  circumstances,  for  the  acts  of  each  oth- 
er." Movant  says  that  such  charge  is  er- 
ror, because  It  was  inapplicable  to  the  evi- 
dence In  the  case,  and  because  the  court  no- 
where in  Its  charge  gave  the  jury  the  altema- 
tlve  of  the  proposition  of  law;  that  is,  that, 
although  they  have  been  Jointly  Indicted,  yet, 
if  there  was  not  a  common  Intent  and  pur- 
pose, then  he  who  struck  the  blow  would  be 
alone  guilty. 
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Hrror  In  charging:  "If  yoo  beUeve  from  the 
evidence,  beyond  a  reasonable  donbt,  that  the 
defendant  J.  B.  Hinkle  and  hts  son  A.  B. 
Hlnkle,  moved  and  influenced  by  a  common 
Intoit  and  purpose  to  feloniously  assault  J.  J. 
Worsbam  with  deadly  weapons,  and  each 
knew  of  the  common  felonious  intent  and  pur- 
pose of  the  other,  did  in  this  county,  st  or 
about  the  time  charged  in  the  Indictment, 
either  the  defendant  J.  B.  Hinkle  or  his  son 
A.  B.  Hinkle,  in  pursuance  of  such  known, 
common,  felonious  Intent  and  purpose,  and 
with  the  weaiwn  and  in  the  manner  stated 
In  the  indictment,  unlawfully  kill  J.  J.  Wor- 
sham,  with  malice  aforethought,  then  both 
of  them  wotild  be  guilty  of  murder;  and  you 
would  be  authorized,  under  such  circumstan- 
ces, to  And  the  defendant  J.  B.  Hinkle  gnilty, 
altbotigh  you  might  believe  from  the  evidence 
that  A.  B.  Hinkle  fired  the  t&tal  shot"  Mov- 
ant says  that  such  charge,  as  given,  Is  errcx*, 
because  the  court  neither  then,  nor  at  any 
other  place  In  his  charge  to  the  jury,  put  the 
alternative  of  the  proposition,  and  the  same 
was  Inapplicable  und^  the  evidence. 

Error  in  cliarging:  "If  the  evidence  In  this 
case  satisfies  your  mind,  beyond  a  reasonable 
doubt  and  moral  certainty,  that  the  defend- 
ant J.  B.  Hhikle  killed  3.  3.  Worsham,  on  ac- 
count of  and  by  reason  of  an  actual  assault 
or  battery  made  upon  -him  or  his  eon.  In  his 
presence,  by  the  deceased,  or  because  there 
was  an  attempt  by  the  deceased  to  commit  a 
serious  personal  Injury  upon  him  (the  defend- 
ant) or  his  son,  In  his  presence,  or  there  were 
other  equivalent  circumstances  to  justify  the 
excitement  of  passion,  and  to  exclude  all 
idea  of  deliberation  or  malice,  either  express 
or  implied,  as  I  have  explained  It,  then  the 
homicide  would  not  be  murder,  but  the  de- 
fendant would  be  gnilty  of  voluntary  man- 
slaughter. Unle»  the  assault  or  attempted 
serious  personal  Injury  amounted  to  a  felony, 
—that  Is,  a  crime  punishable  by  law  with 
death  or  imprisonment  In  the  pailtenUary,— 
and  the  defendant  killed  to  prevent  Its  com- 
mission, then  be  wonld  not  be  justifiable  tm- 
der  the  law  I  will  explain  lureofter."  Mov- 
ant says  that  the  effect  of  such  charge,  by 
adding  the  words,  "T  will  explain  hereafter," 
qualified  l^t  portion  of  It  which  refened  to 
the  fact  that  It  would  be  justifiable  to  kill 
another  to  prevent  a  felony. 

Brror  In  charging:  "But  if.  In  contdderlng 
the  question  of  volnntuy  manslaughter.  It 
should  appear  from  the  evidence  that  the  de- 
fendant killed  the  deceased  from  and  on  ac- 
count ot  a  provocation  of  words,  threats, 
menaces,  and  contemptuous  gestures,  alone, 
then  the  homicide  wotild  not  be  voluntary 
manslaughter,  but  would  be  murder.  A  fel- 
any  Is  an  offense  against  the  laws  of  the 
state,  which  la  punlsbaUe  by  death  or  con- 
flnement  In  the  penitentiary.  A  felonious  as- 
sault upon  on^s  pmon  is  such  an  assault  as. 
If  eonsummatod,  would  subject  the  party 
making  It,  upon  conviction,  to  Imprisonment 
In  the  penitentiary.   An  assault  with  intent 


to  murder  by  using  any  weapon  likely  to  pro- 
duce death  would  be  punished  by  Impria* 
onment  In  the  penitentiary,  and  would  con- 
sequently be  a  felonious  assault." 

Brror  in  charging:  "If  a  person  attempt- 
ing or  endeavoring  to  make  an  assault  with  a 
deadly  weapon  upon  the  person  of  another 
was  acting  In  self-defense,— was  justifiable  In 
making  such  an  as8ault,~tben  the  person  so 
assaulted  would  not  be  justifiable  In  the  kill- 
ing." Such  charge  Is  misleading,  inapplica- 
ble, and  not  the  law,  and  tended  to  confuse 
the  Jury. 

Error  in  charging:  "It  Is  not  necessary,  In 
order  to  render  a  homicide  justifiable,  where 
the  person  killed  endeavored  by  violence  to 
commit  a  felony  on  the  person  of  the  son  of 
the  slayer,  that  the  felony  Intended  or  en- 
deavored should  have  been  any  particular 
character  or  grade  of  felony;  but  If  such 
homicide  was  committed  by  the  fatber  in  the 
defense  of  the  person  of  his  son,  of  one  who 
manifestly  endeavored  by  violence  to  commit 
any  offense  on  the  person  of  his  son.  which 
would  have  subjected  the  person  intending  or 
endeavoring  such  felony  to  pimlshment  by 
confinement  In  the  penitentiary  If  saeh  fel- 
ony bad  been  committed,  then  such  homicide 
would  be  justifiable,  provided  that  the  killing 
was  done  by  the  father  to  prevent  the  com- 
mission of  the  felony,  and  that  the  circum- 
stances at  tlie  time  of  the  killing  were  snffl- 
cient  to  excite  the  fears  of  a  reasonable  man 
that  such  felony  would  be  committed,  and 
that  the  father  really  acted  under  the  Influ- 
ence of  those  fears,  and  not  in  a  spirit  of  re- 
venge. If  a  person  kill  another  In  his  de- 
fense. It  must  appear  that  the  danger  was  so 
urgent  and  pressing  at  the  time  ot  the  killing 
that  in  order  to  save  his  own  life  the  killing 
of  the  other  was  absolutely  necessary;  and  it 
must  appear  also  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really 
and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  blow  was 
given,"  Movant  says  that  the  latter  pwtion 
of  said  part  of  that  charge  was  error,  not  ap- 
plicable to  the  evidence  In  this  case,  nor  to 
the  character  of  the  case  as  made  by  the  evi- 
dence; that  it  was  error,  further,  because, 
having  charged  the  jury  tbat  a  man  may  slay 
another  to  prevent  the  commission  of  a  fel- 
ony on  bis  own  person,  by  charging  the  last 
clause  of  siUd  portkm  of  such  charge,  in  rela- 
tion to  tiie  law  of  sdf-defense,  he  qualified 
the  law  of  justifiable  homldde,  as  given  by 
the  court,  to  prevent  the  commission  of  a  fel- 
ony, and  established  in  the  minds  of  the 
jury  that  It  was  necesEary,  before  they  could 
acquit  the  defendant,  that  the  killing  was 
done  to  save  the  life,  and  not  to  prevent  the 
commission  of  a  felony.  The  first  paragraph 
of  this  charge  was  given  upon  the  written  re- 
quest of  defendant's  counsel. 

Error  In  charging:  *Mn  self-defense,  the 
danger  must  be  so  urgent  and  pressing  at  the 
time  of  the  killing  that  In  order  to  save  one's 
own  life  the  killing  was  absolutely  neceBsary, 
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or,  as  I  have  said,  tbe  slayer  mnat  boneatly 
believe,  and  in  good  faith  act  upon  such  be- 
lief, and  not  in  a  spirit  of  revenge."  "Now, 
gcuttemeD  of  the  Jury,  take  up  the  evidoice 
and  the  defendant's  statement.  Go  tlmniffh 
It  all,  fairly,  calmly,  without  fear,  favor,  af- 
fection, reward,  or  the  hope  thereof,"  etc. 

Little,  Worrlll  &  LltUe.  Fort  &  Watson, 
Hudson  &  Blalock,  J.  Dodson  &  Son.  Ptls- 
bury  &  Winchester,  J.  A.  Ansley,  O.  W.  Bass, 
.md  H.  V.  D.  Twiggs,  for  plaintiff  in  error. 
James  M.  Do  Pree,  Sol.  Gen.,  B.  A.  Hawkins, 
and  IL  L.  Bemer,  for  the  State. 

PE&  GUBIABL  Judgment  afllrmed. 


(H  Oa.  SM) 

BOSTON  T.  STATE. 

(Supreme  Court  of  Georgia.   June  4,  1884.) 

HOMIOIDB— EXFLAIlUIfa  ACTS  ow  DmKiMin^- 
ACOIDBITTAI.  SHOOTIXO— iRtlBVOTIOVS. 

1.  The  state  having  proved  that  the  accused 
killed  hia  wife  b;  shooting  her,  disappeared  few 
a  few  mluutes,  and  then  returned,  made  mani- 
festations of  gnef,  and  said  that  he  shot  her  by 
acddent  and  would  not  have  done  to  for  the 
world,  it  was  competent  for  him  to  prove  that 
he  acted  consistenU^  with  this  theory  by  going 
in  search  of  an  officer,  overtaking  him,  and  sur- 
rendering  himself,  saying  at  the  time  of  the 
surrender,  and  as  explanatory  thereof,  that  he 
had  killed  hie  wife  hj  accident,  tlie  interval  be- 
tween the  killing  and  the  Burrender  not  exceed- 
ing 20  or  30  minutes,  according  to  the  indica- 
tions of  tbe  evidence,  though  the  precise  time 
did  not  definitely  appear.  His  mere  declara- 
tion, made  subsequent  to  his  arrest,  to  the  effect 
that  the  killing  was  accidental,  and  that  he  de- 
sired to  return  to  see  the  body  of  his  wife,  was 
inadmissible;  nor  was  the  statement  of  the  of- 
ficer to  other  officers  on  turning  over  the  pris- 
oner to  them  admissible  evid«ice,  audi  sute- 
ment  consfsting  of  a  repetition  of  what  the  ac- 
cused had  said  on  surrendering  hlmsdf. 

2.  It  is  not  matter  of  right  for  the  accused 
to  make  a  second  statement  to  the  court  and 
Jury  because  the  state  has  introduced  addition- 
al evidence  which  strengthens  the  case  against 
him. 

3.  There  was  no  error  in  the  charge  of  the 
court  complained  of;  nor  was  the  mere  fail- 
ure to  charge,  without  request  so  to  do,  any 
cense  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
a  L.  Bartlett,  Judge. 

Mills  Boston  was  convicted  of  murder,  and 
brings  error.  Beversed. 

Following  la  the  o£Qcial  report: 

Mills  Boston  was  found  guilty  of  the  murder 
of  bis  wife.  Winnie  Boston.  His  motion  for 
new  trial  was  orerruled,  and  be  excepted. 
The  motion  contained  the  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also,  because  the  court  erred  In  refusing  to 
allow  tbe  defendant  to  prove  by  McCafiTerty, 
a  police  officer  of  the  city  of  Macon,  who  bad 
testified  that  at  a  quarter  of  11  o'clock  on  the 
night  of  tbe  homicide  (the  state's  witnesses 
having  fwom  that  the  homicide  took  place  at 
about  half  past  11,  or  a  Uttle  prior  to  that 


time),  tlks  deftaudant.  after  nmnlng  np  and 
calling  said  wltnesa,  said  to  blm  that  be 
wanted  to  give  himself  ap,  that  he  bad  killed 
his  wife,  and  that  It  was  an  accident,  that 
the  pistol  bad  gone  off  accidentally,  and  that 
he  would  not  have  done  it  for  tbe  world. 
Aleck  Bell,  one  of  tbe  witnesses  for  tbe  state, 
testified,  among  other  things,  that,  after  de- 
fendant bad  shot  his  wife,  defendant  walked 
about  two  st^  from  witness'  door  (near 
which  tbe  shooting  occurred)  to  Lee  Hamlin's 
store  door,  and  said.  "I  will  give  you  holding 
up  or  taldng  up  for  your  damn  moi,"  and 
wwt  off  a  piece,  and  after  awblle  tbey  com- 
meuced  hollering,  "Mills  has  killed  Winnie," 
and  be  comes  back  and  says:  "Ob,  Lordy! 
I  shot  my  wife,  but  I  didn't  go  to  do  IL"  This 
was  10  or  12  mtnuties  after  became  ba^  and 
said  that  When  tb^  said  bis  wita  was  dead, 
he  walked  In,  threw  himself  down,  and  says: 
*T  sbot  my  wife,  bnt  I  dida*t  go  to  do  It" 
For  tbe  defendant  McCafferty  testlBed, 
among  other  things,  that  at  a  quarter  of  11 
o'clock  on  tbe  nlgbt  of  the  shooting,  defend- 
ant Mlowed  him  down  tbe  ddewalk,  and 
ovortook  blm,  and  appeared  to  be  crying,  and 
witness  asked  what  was  the  mattw;  and 
that  defendant  called  him  thlBe  times,  and 
that  was  the  way  he  came  to  stop.  Defud- 
anfs  mother  testified,  among  otbw  things, 
that  she  reckcmed  it  was  about  a  qnartw  or 
half  an  boar  or  between  that  time  (after  tbe 
shooting)  when  Mills  came  In  and  says: 
"Lordl  I  wouldn't  have  done  It  for  nothing 
In  the  world,  mammy.  I  wouldn't  have  done 
It  for  nothing  In  tbe  woridL  I  didn't  go  to  do 
It  mammy."  He  Just  said  that  and  bugged 
her  (his  wife)  around  the  neck,  and  looked  at 
her  and  cried.  She  further  testified  tiiat  she 
could  not  say  bow  long  it  was  between  tbe 
shooting  and  when  Mills  cam^  but  It  was 
before  she  got  up  from  the  deceased;  that 
aftw  she  beard  the  pistol,  she  was  about  16 
feet  from  deceased,  who  was  standing  up, 
and  stood,  witness  reckoned,  two  or  three 
minutes;  that  witness  whirled  to  go  back  to 
her,  and  made  to  her,  and  went  down  to  the 
floor  with  ber,  and  tried  to  cateh  bold  of  ha, 
and,  before  witness  got  i^t.  Mills  came  in. 
The  defoidant  stated,  among  otber  things, 
that  tbe  pistol  went  off  uncertain  to  him,  and 
it  struck  blm  so  bad  be  stood  right  there,  and 
Bell  said:  '*Go,  somebody,  and  get  a  doctor." 
And  be  (defendant)  went  up  neariy  to  No.  4 
engine  bouse,  and  remembered  that  Dr.  Ge- 
winuer  had  moved,  and  he  (defendant)  whirl- 
ed and  went  back  home,  and  there  were  all  of 
them  around  there.  And,  when  he  got  back, 
hla  brotbet^ln-law  walked  np  to  him  with  a 
pistol,  he  being  on  bis  knees,  and  his  brother- 
in-law  said:  "What  did  you  shoot  my  sister 
forr'  And  be  (defendant)  said:  "I  didn't  go 
to  do  It  God  knows  In  h^ven  X  didn't  go 
to  do  It"  And  his  brother-in-law  said:  "T^ 
me  tbe  truth  about  It  What  did  you  shoot 
her  for?"  And  he  (defendant)  said,  "I  de- 
clare to  God  I  didn't  go  to  do  it;"  and  a  pistol 
snapped  in  Us  face,  and  be  nJaad  up  and 
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looked  V  at  Us  bfotber-In^iw,  and  turned 
and  walked  oat  of  the  home,  and  came  down 
Fourth  street;  and  gave  himself  np,  becawe 
he  knew  tiiat  he  md  not  do  It  Intentionally. 
If  he  had,  he  might  have  gon^  bat  he  did  not 
go  to  do  It.  and  It  did  not  look  like  it  was 
right  for  him  to  ran  away.  Betay  Bell  testl- 
fled,  among  other  things,  that,  after  the  shoot- 
ing, defendant  walked  off  a  plec^  and  not 
r«ey  long  after  came  haclc,  after  deceased 
bad  beoi  moved  out  of  the  dow  and  Into  the 
house,  and  ttU  on  her,  and  said  that  he  did 
not  go  to  shoot  her.  Also,  because  the  court 
erred  In  refasing  to  allow  the  defendant's 
witness  Pat  Unrphy  to  testify  that,  after 
UcGafferty  bad  tamed  the  prisoner  over  to 
him,  the  prisoner  ttdd  him  lu  wanted  to  go 
back  out  thoe,  and  see  bis  wife  again;  that  be 
bad  killed  her  by  accident  A  witness  for  the 
state  (Batne^  testified  that  witness  was  In 
the  police  station  when  defendant  was  taking 
CD  terribly  arer  tiw  matter,  and  said  that, 
while  be  killed  Us  lore,  be  would  not  hare 
done  It  for  the  world;  that  It  was  an  acci- 
dent; that  It  looked  like  real  grief  to  witness; 
that  he  went  on  like  a  cra^  man,  said  be 
bad  lost  Us  ndnd,  and  was  going  oa  at  a  tsr^ 
rlble  rate,  and  witness  bad  to  qniet  him. 
Bmr  In  not  aUowIng  defendant  to  make  a 
statement,  after  the  state  had  closed  Its  re- 
battel  testimony,  defmdant  desiring  to  rebut 
the  testimony  of  Battle  Hunter,  undCT  the 
foUowlng  drcumstanees:  Tbe  state  had 
sworn  Hodnett  (the  coronei).  Bell,  and  Bat- 
ner.  and  dosed.  Defendant  bad  Introduced 
his  rebatting  testimony,  and  made  bis  state- 
ment, when  the  state  Introduced  Betsy  Bell, 
who  corroborated  Bell,  and  Battle  Hnnter,  a 
witness  who  had  not  been  on  the  stand  be- 
fore. Her  TWSion  of  the  conversation  be- 
tween defendant  and  deceased  differed  some- 
what from  that  of  Bell  and  his  wife.  She 
claimed  that  she  was  present,  standing  1^ 
the  side  of  deceased,  as  dose  as  was  Betsy 
Bell,  and  that  deceased  told  defendant:  "If 
be  asked  her  what  the  gentleman  said  to  him 
about  stepping  on  her  toea,  she  would  have 
told  him,  and  he  told  her  she  was  a  damn 
liar;  he  knew  she  would  take  up  for  her  men. 
And  she  said  If  he  wanted  to  have  a  fuss 
about  It,  and  she  dldnt  care  If  be  got  killed, 
and  be  told  her.  If  she  repeated  that,  he 
would  shoot  her,  and  she  told  him  to  shoot 
and  be  damned,  and  he  shot  her,"— defendant 
contending  that  this  testimony  varied  from 
that  of  Betsy  Bell.  So  that,  when  the  state 
closed,  defendant  asked  permission  to  allow 
the  prisoner  to  make  an  additional  statement, 
to  rebut  the  testimony  of  Hattie  Hnnter.  both 
as  to  ber  being  present,  and  as  to  the  lan- 
guage nsed,  which  the  court  refused  to  allow. 
Movant  alleges  that  the  court  erred  In  so  do- 
ing, as  this  was  new  matter  brouf^ht  out  by 
bis  former  statement,  and  that  he  was  de- 
prived of  his  legal  right  to  make  a  state- 
ment In  regard  to  her  testimony.  It  appears 
frwn  the  brief  of  the  testimony:  That  Aleck 
Bel]  testified  that  be  beard  two  shots  at  a 


frolic  where  there  was  dancing,  dose  to  bis 
bous&  That  witnestf  wife  was  standing  on 
the  porch,  and  Hills'  wife  was  down  at  tbe 
"frolic  house."  That  witness*  wife  caUed  her, 
and  she  came  to  witness*  bouse,  snd  she  and 
his  wlfb  wen  standing  on  the  porch  side  by 
side  when  Mills'  wife  called  him  to  ber. 
That  UUls  said.  "What  are  yen  doing  here?'^ 
That  she  said:  "I  came  here  from  the  frolic 
wbm  they  were  fusdng."  And  she  said: 
"What  do  yon  want  to  raise  a  fuss  for?  John 
Holltmuui  stepped  on  my  toes,  and  begged  my 
pardon  for  It"  And  he  said:  "lEou  want  to 
hdd  up  for  your  damn  men."  And  she  said: 
<*Xoa  go  ahead  then,  and  {^t  In  the  fuss,  and. 
If  you  get  Ulled,  I  don't  care"  And  be  said: 
'Tf  you  say  that  again,  I  win  shoot  yon."  She 
said,  "Shoot  and  be  damned;"  and  he  shot 
ber.  He  was  standing  not  two  feet  from  ber. 
He  threw  tbe  plsttd  right  Into  b«-  Iweast  and 
shot  ber  right  cent»  in  tiie  face.  Witness 
could  not  say  who  was  present;  there  was 
such  a  crowd,  and  he  was  excited.  In  an- 
swer to  the  question  who  was  right  at  bis 
hoos^  be  said  bis  wife  was  standUig  right 
by  the  side  of  Mills'  wife,  and,  when  the  lat- 
ter fell,  he  did  not  know  bat  that  defendant 
shot  his  (witness*)  wife,  as  they  both  whirled 
together.  Defendant  did  not  Stb  but  <mce. 
Witness  did  not  say,  when  the  pistol  fired, 
for  scsnebody  to  ran  for  the  doctor;  said  noth- 
mg  about  a  doctor.  Betsy  Bell  testified  that, 
when  Mills  killed  his  wlf^  she  was  saying 
something  about  John  stepping  on  ber  feet 
and  defoidant  did  not  like  it  uid  told  her. 
If  she  spoke  the  words  ^laln,  be  would  shoot 
ber  about  tlUs  man  stepping  on  h«  feet;  and 
She  spoke,  "Shoot  and  be  damned,"  and,  when 
she  said  that  be  shot  her  In  the  breast  He 
Just  laid  the  pistol  on  her  breast  He  was 
about  15  Inches  from  her.  Error  in  charging: 
"Do  not  misunderstand  what  the  court  means 
by  that  That  where  the  state  shows  that  a 
killing  by  unauthorized  rlolence  was  d(me,  a 
killing  by  a  deadly  weapon,  and  nothing  more 
should  appear,  the  law  presumes  malice  from 
the  mere  fact  of  an  unauthorized  killing  with 
a  deadly  weapon,"— alleged  to  be  error  as  In- 
timating the  (pinion  that  tbe  killing  took 
place  by  the  use  of  a  deadly  weapon.  Tbe 
evidence  was  that  the  killii^  was  done  with 
a  pistol,  and  Butner  testified  that  It  was  a 
double-acting,  self-cocking  pistol.  Error  In 
charging:  "To  point  an  unloaded  or  a  loaded 
pistol  at  another  Is  an  unlawful  act  and  to 
point  a  loaded  pistol  at  anothw,  and  the  pis- 
tol should  be  fired  without  any  Intention  to 
kill  the  other,  and  a  killing  should  happen  In 
pursuance  of  such  unlawful  pointing  of  a  pis- 
tol at  another,  without  any  intention  to  kill, 
a  killing  nndw  such  circumstances  as  that 
would  be  involuntary  manslaughter,  In  the 
commlssiou  of  an  unlawful  act;  and  If  the 
Jury,  after  Investigation  of  the  case,  should 
conclude  from  the  evidence  beyond  a  reason- 
able doubt  that  the  killing  was  done  by  the 
defendant  without  an  Intention  to  do  so,  bat 
that  it  was  done  in  tbe  commlsidon  of  an  on- 
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lawfnl  act,  why,  thai,  yoa  would  be  author^ 
Ized  to  find  the  defendant  guilty  of  Invcrfun- 
tary  manslatighter  la  the  commigslon  of  an 
un lawful  act.  If  the  kllUog  bappemed  in 
pursuance  of  &  lawfnl  act,  if  the  pistol  waa 
fired  without  any  Int^tlon  to  kill  deceased, 
what  he  did  was  lawful  in  the  matter,  and  It 
waa  done  In  such  a  way  as  probably  might 
produce  deatht  and  It  was  done  In  an  nnlaw- 
ful  way,  the  law  would  call  It  Involuntary 
manslaughter,  In  the  ctunmlsslon  of  a  lawful 
act;  but.  In  determining  the  question  as  to 
whether  the  defaidant  Is  guilty  of  Involun- 
tary  manslaughter,  the  Jury  are  Instructed 
that  wtaere^  If  such  Inrolantary  kUllng—lf 
this  was  an  Involuntary  klUIne— happened  In 
the  commission  of  an  unlawful  act,  which  in 
its  consequence  naturally  tends  to  destroy  the 
life  of  the  deceased,  then  the  offense  would 
be  by  law  deoned  and  adjudged  to  be  nmr' 
dor,"— ttDegad  to  be  error  because  calculated 
to  mislead  the  Jury,  amfoundins  with  the 
commission  of  an  unlawfid  act  the  addltlMial 
idea  that,  if  death  might  biu)pen.  It  would  be 
murder,  without  snffldenUy  sliowlDg  to  the 
jury  the  difference  between  an  act  calculated 
to  cause  death  and  the  we  tbax  did  or  might 
cause  death;  also,  because  the  charge  no- 
where dlsoiminated  or  called  the  attention  of 
the  jury  to  ai^  mle  or  method  (tf  discriminat- 
ing between  themselves  unlawful  acta  that  do 
cause  death  or  those  which  In  tb^  «mse- 
qtiences  naturally  tend  to  destmy  Ufs;  also, 
because  of  ttie  use  of  the  expna^Uai:  "But, 
in  determlnhig  the  question  as  to  whether  the 
defendant  is  guilty  of  involuntary  manalaugb- 
ter,  the  jury  are  Instructed  that  where,  If 
such  Involuntary  killing— if  this  was  Involun- 
tary killing— happened  In  the  commission  of 
an  unlawful  act,  which  in  its  consequence  nat- 
urally tends  to  destroy  the  life  of  the  deceas- 
ed, then  the  offense  would  be  by  law  deemed 
and  adjudged  murder."  The  court  did  not 
Inatmct  the  jury  that.  If  the  act  did  not  nat- 
urally tend  to  destroy  the  life,  the  defendant, 
If  gtUlty  of  Involuntary  manslaughter,  could 
not  be  convicted  of  murder.  The  charge  is 
calculated  to  mislead  the  jury,  because  It  tells 
them  to  determine  the  question  whether  he 
is  guilty  of  involuntary  manslaughter,  there- 
by leaving  It  probable  and  possible  that  the 
jury  could  believe  that,  if  he  was  guilty  of 
involuntary  manslaughter  at  all,  it  would  be 
murder.  E)n»r  in  charging:  "If  you  trelleve 
In  this  case  that  what  happened— the  killing 
of  the  deceased— was  by  misfortune  or  acci- 
dent, and  that  it  satisfactorily  appears  from 
the  evidence  In  the  case  fliat  there  was  no 
evil  design  or  Intention,  or  no  culpable  neg- 
lect on  the  part  of  the:  defendant,  and  what 
did  happen  In  the  kUliog  of  the  deceased  was 
solely  due  to  misfortune  or  accident,  why,  he 
would  not  be  gttllty  of  anything,"— alleged 
to  be  error  because  It  puts  the  onus  of  proof 
on  defendant;  also,  because  It  la  not  true  as  a 
matter  of  law  that  there  must  be  no  culpable 


neglect  on  the  part  of  the  defendant,  because^ 
if  that  was  true,  the  least  neglect  would  elimi- 
nate the  whole  element  of  misfortune,  and,  no 
matter  how  small  the  neglect  might  be,  It 
would  be  murder;  nor  Is  it  true,  to  be  not 
goUty  of  murder,  he  must  be  guiltless  of  all 
evil  design,  for,  according  to  the  charge,  If 
this  evil  design  was  disconnected  with  the 
kilUbg,  and  In  no  way  contributed  thereto, 
yet  the  defendant  would  be  guilty  of  murder. 
Error  In  charging:  "If  a  killing  occurs  by 
the  pointing  of  a  pistol  at  another  and  firing 
It,  whether  the  Intention  to  kill  or  not  exist- 
ed at  the  time,  that  could  not  be  said  to  be  a 
kUlhig  1^  mlsfcMtune  or  accident,"— allied 
to  be  error,  because  It  does  not  limit  the  fir- 
ing of  a  pistfA  to  an  intentional  firing,  but  is 
80  broad  that  It  covers  accidental  firing,  and 
ttie  defendant's  defense  waa  an  accidental  fir- 
ing at  the  pistol,  and  this  charge  is  so  framed 
that  the  jury  might  have  bdleved  that  an 
intffiitlonal  pointing  and  an  unintentional  fir- 
ing necessazlly  made  murder;  also,  because 
the  expresdon  "that  could  not  be  said  to  be 
a  killing  by  mistake  or  accident"  la  on  ex- 
pression by  the  court,  and  took  from  the  jury 
the  rigtxt  to  detennlne  what  was  an  accident, 
and  was  a  Judicial  determination  of  what 
was  not  an  acddwt.  Because  the  court  erred 
in  not  calling  the  attention  of  the  jury  to  the 
facts  given  In  evidence  by  defendant's  wit- 
nesses, to  wit,  his  surrendering  himself  to  the 
ofilcers,  his  attention  to  his  wife  after  the 
shooting,  the  nature  of  the  pistol,  all  of  which 
were  drcumstances  out^de  of  defendantfs 
statement,  on  which  he  is  enUtied  to  have  a 
charge.  Because  the  court  erred  In  not  char- 
ging that  if  the  jury,  fnmi  the  evidence,  bad 
a  reasonable  doubt  as  to  whether  the  defend- 
ant was  guilty  of  murder  or  of  Involuntary 
manslaughter  of  either  grade,  the  defendant 
was  entitled  to  the  benefit  of  tlie  doubt,  and 
could  not  be  convicted  of  the  greater  offense, 
but  the  lesser.  Because  the  court  erred, 
wherever  In  its  charge  It  spoke  of  deadly 
weapons,  by  Intimating  the  opinion  that  the 
same  was  a  deadly  weapon,  without  Instruct- 
ing the  jury  to  Inquire  from  the  evidence  If 
the  same  was  such  a  weapon.  Error  in  re- 
fusing to  allow  defendant  to  prove  by  Mc- 
Cafferty  that,  when  he  turned  over  the  pris- 
oner to  Murphy,  he  accompanied  it  with  a 
statement  to  Murphy  that  the  prisoner  had 
told  him  that  he  had  killed  his  wife  acciden- 
tally, and  how  sorry  he  was  that  the  pistol 
had  gone  off  without  his  Intention  to  fire  It. 
Error  in  refusing  to  allow  defendant  to  prove 
by  Murphy  that,  when  McCafferty  turned  the 
prisoner  over  to  him,  the  prisoner  stated  that 
he  bad  voluntarily  surrendered  himself  be- 
cause he  bad  accidentally  killed  his  wife. 

J.  L.  Hardeman,  for  plaintiff  hi  error.  W. 
H.  Felton,  Jr.,  Sol.  Gen.,  and  J.  M.  Tm«ll, 
Atty.  Oen.,  for  the  State. 

PBB  CURIAM.   Judgment  reversed. 
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HOMB  BUILDING  &  LOAN  ASS'N  t.  VAN 
PBLT. 

(Sapreme  Gonrt  of  Georgia.  Jnne  SO,  18M.) 
Bniu>iHa  AXD  Loan  Asbooiatiohs— Dibsoldtioh. 

On  tfae  element  of  law  thla  case  is  con- 
trolled by  the  prior  decision  made  in  tbe  same 
case,  and  reported  in  13  S.  B.  574,  87  Ga.  370. 
Upon  ail  the  essentiai  elements  of  fact,  the  evi- 
decce  was  sufficient  to  warrant  the  jnrjr  in  Qnd- 
ine  that  the  plea  of  the  defendant  invoWed  in 
tiie  last  trial  n-as  true;  and  the  conrt  committed 
n^  error  in  excluding  evidence,  in  charging  the 
jnry,  or  in  overrultng  the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  tbe  Home  Building  &  Loan  Asso- 
datioa  against  P.  M.  Van  Felt.  There  was 
verdict  for  defendant,  and,  a  new  trial  being 
denied,  plalntlfF  brings  error.  AfiDrmed. 

The  following  is  tbe  official  report: 

Tbe  Home  Building  &  Loan  Association 
sued  Van  Pelt  tor  amounts  alleged  to  be  due 
It  for  an  advance  made  to  blm  npon  certain 
sfaaies  of  its  stock  held  by  blm,  interest,  and 
fines.  The  Jury  fonnd  for  plaintiff  consider- 
ably leBS  than  the  mm  sued  for,  and  plain- 
tiff moved  for  a  new  trial,  one  of  the  grounds 
of  the  motion  being  because  the  court  refused 
to  strike  certain  pleas  of  the  defendant.  The 
motion  was  granted.  Defendant  brought  the 
case  to  this  court,  which  held  that  the  pleas 
should  have  been  stricken,  and  that  tbe  new 
trial  was  properly  granted  upon  tbe  grounds 
mentioned  In  tbe  motion  therefor.  The  pleas 
were  pleas  of  nsuiy,  and  that  the  charter  of 
tbe  association  was  void.  79  Ga.  439,  4  S.  E. 
501.    Van  Pelt  then  amended  his  pleas,  and 

alleged  that  plaintiff,  on  day  of  , 

188-,  began  to  Issue  stock  to  subscribers 
therefor,  under  Its  by-laws,  in  a  serial  form, 
wfalcb  was  limited,  and  not  to  exist  and  run 
to  the  full  extent  allowed  by  law  or  Its  char- 
ter, but  to  exist  and  run  until  such  stock 
reached,  by  monthly  payments  of  Its  dues. 
Interest,  and  fines,  Its  ultimate  value,  and  Its 
members  received  that  amount  In  cash. 
Plaintiff,  on  November  28,  1888,  declared,  by 
vote  of  Its  stockholders,  at  a  regular  meet- 
ing held  for  that  purpose,  that  alt  of  said 
stock  had  reached  Its  ultimate  value,  and  that 
all  of  the  members  of  plaintiff,  on  or  before 
said  day  and  year,  "on  the  stock  held  by  each, 
have  reached  the  ultimate  value  of  their 
stock,"  by  reason  of  which,  and  In  pursuance 
of  article  3,  §  2,  of  plaintiffs  constitution  and 
by-laws,  said  stock  was  and  Is  canceled,  a 
copy  of  said  section  being:  "When  each 
8tockhold«'  for  eacb  share  of  the  stock  by 
him  or  her  held  shall  have  reached  tbe  sum 
of  $200,  or  his  unsatisfied  obligation  to  that 
amount,  his  or  her  stock  shall  be  cancelled, 
provided  always  that  any  stockholder,  having 
obtained  an  advance  or  advances  in  the  man- 
ner prescribed  under  article  10,  shall  be  deb- 
ited In  bis  account  with  the  premium  there- 
on." By  reason  of  which  plaintiff  was  dls- 
sotvadt  and  In  said  dlssolutioa  closed  and 


wound  up  all  tfae  basiiwsa  penaJnlng  to  tbe 
series  of  said  stock  and  stockholders;  and, 
as  a  part  of  the  business  of  plaintiff,  It,  on 
the  day  and  year  aforesaid,  sold  and  trans- 
ferred In  vrltlng  said  claim  beld  against  de- 
fendant, with  others  of  like  diancter,  and  oa 
which  this  suit  Is  Instttuted,  to  A.  L.  Waldo, 
H.  0.  StockdeU,  and  Joel  Hurt,  without  re- 
cotirse,  for  $7S0,  which  sum.  with  the  mo- 
ceeds  of  the  sale  ct  other  claims  of  like  char- 
acter, before  the  final  winding  up  and  ckMlng 
out  of  said  series  of  stock,  was  paid  In  the 
treasury  of  plaintiff,  and  by  Its  proper  offi- 
cers equally  distributed  and  paid  out  to  each 
m«nber  as  part  <tf  Its  assets.  In  addition  to 
the  assets  thus  derived,  the  sto(A:liolders  or 
members  all  received.  In  money,  full  or  ulti- 
mate value  of  their  sto^  for  which  plaintiff's 
prc^r  officer  took  receipts  from  eacb,  by 
reason  of  which  all  of  said  stock  became  and 
was  canceled.  Since  November  26, 1888,  and 
before,  plaintiff  has  Issued  no  other  stock  or 
series  of  stock,  and  the  stock  so  Issued  and 
wound  up  was  all  the  stock,  and  the  last 
that  was  Issued  by  plaintiff,  by  reason  of 
which  there  are  now  and  since  November  26, 
1888,  [have  been]  no  stockholders  or  memben 
of  plaintiff,  and  no  officers  since,  "nor  none 
existing,"  in  plaintiff.  Wherefore  plaintiff  is 
dissolved,  and  has  no  legal  existence,  and 
cannot  appear  In  court,  by  Its  agents  or  at- 
torneys, in  its  own  right,  against  defendant, 
or  for  tbe  use  of  Waldo,  Stockdell,  and  Hurt. 
In  said  claim.  A  demurrer  to  this  plea  was 
sustained,  exceptions  whltdi  defendant  had 
filed  to  an  auditor's  report  were  dismissed, 
and  a  verdict  was  directed  against  defend- 
ant He  excepted.  This  conrt  held  (87  Ga. 
370, 13  S.  E.  574)  that  the  court  erred  In  strik- 
ing tbe  plea;  that  If  the  facts  set  forth  were 
true  tbe  association  was  virtually  dissolved 
pending  tbe  suit;  It  not  only  bad  transferred 
and  assigned.  In  writing,  the  subject-matter 
of  tbe  present  actl<»i,  but  had  virtually  gone 
out  of  existence;  that  If  It  had  iiaid  off  and 
satisfied  all  Its  stockholders,  and  ceased  to 
transact  business,  It  was  Incapable  of  further 
prosecuting  a  pending  action  founded  upon 
a  bond  which  it  transferred  and  assigned  aft- 
er tbe  action  was  brought;  that  it  might  ad- 
mit of  some  question,— indeed,  very  conrider- 
able  question,— under  the  authorities,  wbethco* 
It  could  proceed  to  recover  on  a  cause  of  ac- 
tion after  parting  with  title,  both  legal  and 
equitable,  although  it  had  not  parted  with  Its 
own  legal  existence  as  well;  but  that  the 
court  was  clear  that  taking  the  matter  of 
these  pleas  as  true,  the  association  could  not 
prosecute  this  action,  or  any  other.  After- 
wards, plaintiff  filed  an  amendment  to  Its 
declaration,  which  tbe  court  below  held  ad- 
mitted the  truth  of  the  plea,  and  directed  a 
verdict  for  defendant  Plaintiff  excepted, 
and  this  court  held  at  Its  March  term,  1893 
(17  S.  £.  771),  that  It  was  not  held  In  87  Ga. 
370,  13  S.  E.  674,  that  the  transfer  In  wrIUng 
of  the  claim  sued  upon  be  a  defense  to  the  ac- 
tion, but  that  such  transfer,  In  ccmnectlon 


Digitized  by  Google 


SILVET  9.  FHENIZ  INS.  CO. 


607 


with  the  other  facts  pleaded,  would  be  a  de- 
fense; that  the  bnrden  of  snpporting  the  plea 
by  erldence  Is  upon  the  defendant;  and  that 
the  court  below  erred  In  holding  as  above 
stated,  and  In  directing  the  verdict 

Afterwards,  the  case  being  tried,  there  was 
a  Terdict  for  the  defendant  Plaintiff  moved 
toe  a  new  trial,  which  motion  being  over- 
ruled,  it  excepted.  The  motJon  contained  the 
general  grounds  that  the  verdict  was  contrary 
to  law  and  evidence.  Also  because  the  court 
erred  In  ^eluding  the  evidence  of  Samuel 
Barnett  a  witness  for  plaintiff,  that  at  a 
meeting  of  the  directors  of  plaintiff  held  on 
November  20,  1888,  prior  to  the  sales  at  the 
stockholders'  meeting,  at  which  action  was 
taken  looking  to  the  disposition  of  pending 
salts,  when  the  question  was  whether  the 
suits  then  pending  against  Van  Felt  and  oth- 
ers would  abate  by  transferring  them,  he,  as 
the  solicitor,  was  asked  by  the  board  of  di- 
rectoTB  as  to  the  legal  effect  of  such  sale,  and 
whether  the  association  could  continue  the 
suits,  so  that  the  purchasers  who  bought  such 
suits  would  have  nothing  to  do  with  them, 
except  to  take  the  funds  when  the  suits  end- 
ed, and  he  advised  that  such  a  course  was 
legal.  Error  In  ^larglng:  "If  a  building 
and  loan  association  sells  out  and  assigns  in 
writing  all  its  claims  and  unpaid  loans,  there- 
by realizing  a  fund  sufficient  to  raise  the 
value  of  Its  stock  to  a  maximum  fixed  by  the 
constitution  or  by-laws,  and  with  this  fund. 
In  connection  with  other  assets,  pays  off  and 
satisfies  all  Its  stockholders,  and  entirely 
ceases  to  transact  business,  It  Is  virtually  dis- 
solved, and  is  incapable  of  further  prosecut- 
ing a  pending  action  upon  a  bond  so  trans- 
f«red  and  anlgned  after  the  action  was 
brought"  The  error  la  said  charge  being: 
(1)  It  Ignored  the  evidence  ot  plaintiff  that 
on  November  26,  1888.  Its  directors  passed  a 
resolution  directing  the  sale,  among  ott^  as- 
sets, of  the  cUUma  it  had  in  the  suit,  and  di- 
recting its  attorneys  to  announce  in  the  stock- 
holders' meeting,  at  the  time  of  sale,  tbat  the 
association  would  continue  sncb  suits  for  the 
ben^t  of  the  purchasers  ot  the  tdalms  there* 
at  under  which  resolation  the  announcem^t 
was  made  by  the  attorney  as  directed,  and  the 
claims  were  Bt^d;  the  claim  of  Van  Pelt  be- 
ing Bcdd  to  Stockdell,  who  testified  that  he 
woiild  not  have  bought  the  same  U  such  an- 
nouncement had  not  been  made.  ^  The 
chat^  assumed  that  the  corporation  had  en- 
tirely ceased  to  transact  business,  when  the 
evidence  showed  that  on  December  12,  1888, 
the  written  transfer  alluded  to  In  the  plea 
was  made;  that  the  directors  maintained 
their  organization,  and  adjourned  subject  to 
the  call  of  the  president;  and  that  the  charter 
would  not  expire  until  1904.  (3)  The  charge 
did  not  fully  and  fairly  submit  the  Issues  be- 
tween the  parties  on  the  facts  proved.  (4) 
There  was  no  evidence  on  which  to  base  the 
charge.  Error  in  charging:  "If  you  find 
from  the  evidence  that  the  facts  alleged  in 
the  plea  of  the  defendant  are  true,  then  this 
corporation  la  unable.  In  law,  to  continue  this 


suit;  and,  If  these  facts  alleged  in  that  plea 
are  true  (if  you  believe  them  to  be  true  from 
the  evidence),  this  corporation  cannot  con- 
tinue this  stilt,  whether  It  desires  to  do  so  or 
not,  and  neither  the  board  of  directors  nor 
its  attorneys  would  be  authorized  to  continue 
this  suit  if  the  corporation  Is  dissolved,  as  set 
out  In  the  plea,  and  the  principles  of  law  al- 
ready given  you  In  charge."  Alleged  to  be 
error:  (1)  Because  it  ignored  the  evidence 
of  plaintiff  that  on  November  26.  188S.  Its  di- 
rectors passed,  a  resolution  directing  the  sale, 
and  directing  its  attorney  to  announce  as 
above  stated,  which  announcement  was  made, 
and  the  Van  Pelt  claim  sold  to  Stockdell,  who 
testified  as  above  stated.  (2)  Because  the 
charge  assumed  that  the  corporation  had  en- 
tirely ceased  to  transact  business,  when  the 
evidence  showed  as  stated  in  subdivision  2 
of  exceptions  to  the  charge  last  above.  (3) 
Because  the  charge  did  not  fully  and  fairly 
submit  the  issues.  (4)  And  because  there  was 
no  evidence  upon  which  to  base  the  charge. 
Error  in  charging;  "If,  however,  this  corpo- 
ration is  not  dissolved,  and  the  facts  alleged 
in  the  plea  are  not  true,  if  you  so  believe 
from  the  evidence,  then  this  corporation  could 
continue  the  suit  and  it  would  be  your  duty 
to  find  In  favor  of  the  plaintiff.  This  pre- 
sents a  simple  and  clean-cut  issue  for  you  to 
determine.  Has  the  defendant  sustained  the 
facts  alleged  In  his  plea,  or  has  he  not?"  The 
same  all^aUons  of  error  are  made  as  to  this 
charge  as  to  the  charges  above  stated,  except 
that  it  la  not  alleged  tbat  there  was  no  evi- 
dence upon  which  to  base  It 

S.  Barnett  and  Candler  &  Thomson,  for 
plaintiff  hi  error.  John  A.  Wimpy,  for  de- 
fendant in  error. 

PER  CtJRlAU.   Judgment  afflnnea 


tH  Ga.  6W> 

SILVET  et  al.  V.  PHENIX  INS.  00.  et  al, 

EVEnETT-RIDLET-RAQAN  CO.  et  al.  v. 
SAME. 

(Supreme  Court  of  Oeorgia.    June  SO,  18D4.) 

TlTLB  or  STAT0TK3— AUEXDMBNTS^VTOKINT 

LiES3— Pkiohity. 

1.  The  title  of  the  act  of  September  19,  1891 
f Acts  1890-91.  p.  74),  amending  section  8331  of 
the  Code,  is  sufficient,  and  the  body  contalDB  no 
matter  different  from  what  Is  exi)resaed  In  the 
title.  The  law  to  be  amended,  being  set  out  in 
the  body  of  the  act  though  with  a  few  words 
omitted  therefrom.  Is  adequately  described,  and 
the  new  matter  which  the  amendment  introduces 
is  clearly  and  correctly  set  forth.  None  of  the 
objections  nrged  to  'ihe  constitutioDality  of  the 
act  are  snstainabltf. 

2.  Aa  between  attachments  and  an  ordinary 
suit  the  latter  b^ng  commenced  on  the  same 
day  during  which  the  attachments  were  levied, 
there  Is  no  fraction  of  a  day.  The  date  of  levy 
and  the  dnte  of  commencing  ordinary  suit  being 
one  and  the  same,  the  two  events  are  to  be  re- 
garded as  contemporaneous. 

3.  Where  an  ordinary  suit  Is  commenced, 
not  after,  but  concurrently  with,  the  levy  of  an 
attachment— tbat  is,  on  the  same  day.— and  Judg- 
ment in  the  former  is  rendered  before  judgment 
in  the  latter,  the  older  judgment  has  priority; 
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and  tU«  priority  b  «iufle«ted  tgr  tiie  unendlnz 
act  above  refemd  to,  because  conriatent  witn 
Ita  proTirioQi. 

4.  For  an  attachment  creditor  to  take  the 
benefit  of  the  said  amending  act,  as  against  a 
Judgment  older  than  the  one  founded  on  the  at- 
tachment, he  mast  make  it  apjtear  that  the  ault 
in  which  the  elder  jadgment  was  rendered  waa 
commenced  after  ue  attachment  waa  levied. 
The  general  rale  beiog  that  the  relatiTe  dates  of 

iadgmenta  control  the  order  and  rank  of  their 
lens,  the  party  who  asserts  that  an  exception 
applies  in  a  particular  instance  must  prore  It. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Henry  county. 

Action  of  interpleader  by  the  Phenlx  In- 
surance Company  and  others  against  John 
Sllvey  &  Co.,  the  Ererett-Ridley-Ragan  Com- 
pany, and  others.  From  the  jadgment  ren- 
dered, John  Sllvey  &  Co.  and  others  and  the 
Everett-Rldley-Ragan  Company  and  others 
bring  separate  writs  of  error.  Bereraed  la 
part,  and  affirmed  In  part 

Tfae  following  ig  the  official  report: 

This  case  was  submitted  to  the  Judge  be- 
low for  decision  without  the  intervention  of 
a  Jury,  upon  the  following  agreed  statement 
of  facts:  ITie  Phenlx  Insurance  Company  In- 
Bored  J.  W.  Clark  to  the  amount  of  $2,000 
on  bis  Btock  of  goods,  store  fixtures,  and 
storeroom.  On  September  23,  1892,  a  fire 
occurred,  causing  a  loss  of  (1,501.56,  which 
amount  the  insurance  company  has  paid  In- 
to court,  less  expenses  of  $150.  On  Novem- 
ber 21,  1892,  the  Everett-Ridley-Ragan  Com- 
pany petitioned  the  Judge  of  the  superior 
court  of  Henry  county,  of  which  comity 
Clark  was  a  resident,  for  an  attachment 
against  the  property  of  Clark,  nnder  section 
3297  of  the  Code,  providing  for  attachment 
against  fraudulent  debtors;  the  petition  be- 
ing supported  by  proper  affidavit  and  bond, 
and  proper  attachment  being  issued  there- 
on for  (782.{^,  tfae  attachment  being  made 
returnable  to  the  April  term,  1893,  of  said 
court  On  November  22,  1892,  the  attach- 
ment was  levied  upon  three  parcels  of  land 
In  Henry  county.  On  November  21,  1802, 
the  Everett-Ridley-Ragan  Company,  desir- 
ing to  garnish  certain  persons  not  residents 
of  Henry  county,  requested  such  judge  to 
make  out  and  certify  a  copy  of  the  petition, 
affidavit,  bond,  and  attachment,  which  be 
did  on  that  day.  Said  company  then  deliv- 
ered the  certified  copy  to  the  Justice  of  the 
peace  of  the  1020th  district,  G.  M.,  Fulton 
county,  who  issued  summons  of  garnishment 
against  the  Maddox-Rucker  Banking  Com- 
pany, of  Fulton  county,  and  the  Insurance 
company,— a  foreign  corporation,  with  an 
agent  in  that  county,— requiring  answer  to 
be  made  at  the  March  term,  1803,  of  Fulton 
superior  court  The  summons  was  legally 
served  on  the  Maddox-Rucker  Banking  Com- 
pany November  22,  1892,  at  9:23  o'clock  a. 
m.,  and  on  the  insurance  company  the  same 
day  at  9:34  o'clock  a.  m.,  and  the  papers 
properly  returned  to  Fulton  superior  court 
on  December  14,  1802.  On  October  31,  1893. 
In  Henry  superior  court,  a  Jadgment  was 
rendered  against  Clark,  upon  the  attach- 


ment  proceedings,  for  $782X>8  principal, 
$57.86  interest  to  Judgment,  and  aH  future 
interest  at  8  per  cent.,  and  $13.50  costs. 
The  Judgment  was  a  general  one,  and  also 
special  as  to  the  land  levied  upon.  On  No- 
vember 16,  1893,  execution  Issued,  and  was 
on  the  same  day  entered  upon  the  general 
execution  docket  of  Henry  superior  court. 
Similar  proceedings  were  bad  by  M.  C.  & 
3.  F.  Klser  &  Co.,  respectively,  at  the  same 
times,  except  that  the  summons  of  garnish- 
ment was  served  on  the  Maddox-Ruckar 
Banking  Company  at  924  o'clock  a.  m.  Na> 
vember  22,  1892,  and  on  the  Insurance  com- 
pany at  9:35  o'clock  a.  m.  November  22, 
1892.  The  Judgment  in  favor  of  Klser  & 
Co.,  was  for  $1,054.82  principal.  $163.95  in- 
terest to  Judgment,  future  Interest  at  8  per 
ceat.  per  annum,  and  $18.50  costs.  On  No- 
vember 22,  1892,  Silrey  &  Co.  brought  nine 
stiita  against  dark,  upon  nine  promissory 
notes,  for  $90  principal,  each,  in  the  Justice 
court  for  the  district  of  Henry  coun^,  In 
which  Clark  then  resided,  and  on  Decem- 
ber 17,  1802,  obtained  Judgment  In  each  of 
the  suits  for  $90  principal,  00  cents  interest, 
and  $2.45  costs.  On  December  23,  1892.  ex- 
ecutions were  Issued  upon  these  Judgments, 
which  were  entered  upon  the  general  execu- 
tion docket  of  Fnlton  connty  December  24, 
1892,  and  of  Henry  county  December  27, 
1802.  On  November  23,  1892,  Sllvey  &  Co. 
sued  out,  based  upon  these  suits,  before  a 
magistrate  of  Fulton  county,  affidavits  and 
bonds  to  obtain  garnishment,  upon  which 
summons  was  regularly  Issued  to  the  Mad- 
dox-Rucker Banking  Company  and  the  Phe- 
nlx Insurance  Company,  requiring  answer 
December  5,  1892,  at  the  Justice's  court  for 
said  district  These  summonses  were  pn^ 
erly  served  November  23,  1892,  and  on  the 
same  day  copies  of  the  affidavits  and  bonds, 
and  entries  thereon  of  the  service  of  the 
summons,  were  by  the  magistrate  transmit- 
ted to  the  Justice  court  In  which  the  oi  .,'iual 
suits  were  brought,  and  the  originals  re- 
turned to  said  Justice  court,  In  Pulton  coun- 
ty. When  said  summonses  were  served  upon 
the  insurance  company.  It  owed  Clark  $1.- 
691.56,  and  the  banking  company  at  the 
same  time  owed  him  $08.57.  On  November 
26,  1892,  Branau  Bros,  sued  Clark  In  the 
same  Justice  court  of  Henry  county  In  four 
suits,  each  upon  a  promissory  note  for  $90.87 
principal,  and  on  December  17,  1802,  ob- 
tained Judgment  In  one  of  the  suits  for 
$90.87  principal,  66%  cents  Interest,  and  $3.2r> 
costs;  In  another  for  $99.87  principal.  15 
cents  interest,  and  $2.45  costs;  in  another 
for  $00.87  principal,  22  cents  Interest,  and 
$2.45  costs;  and  in  the  other  for  $99.87  prin- 
cipal, 45  cents  interest,  and  $2.45  costs.  On 
December  23.  1892.  executions  were  Issued 
upon  these  Judgments,  and  on  the  same  day 
entered  upon  the  general  execution  docket 
of  Henry  superior  court  Upon  a  suit  reg- 
ularly brought  to  the  same  Justice  court  of 
Henry  county,  Shropshire  &  Dodd  obtained 


Digitized  by  Google 


SaYET  ft  FHBNJX  USB.  <J0. 


609 


Judgment  against  Clark,  on  Decein1)er  17» 
1882,  for  $9&24  principal  and  $2.4S  coats, 
and  ezscutioa  isaoed  tbereon  was  entered 
upon  the  general  execution  docket  of  Ful- 
ton and  Henry  coontleB.  On  Febraarr  24, 
1803,  tbe  insurance  companr  filed  ita  peti* 
tlon  for  interi^eader  against  ail  th»  parties, 
to  hare  It  determined  upon  whose  claim  the 
mon^  dne  by  it  to  Clark  should  be  paid, 
and  farther  asking  for  an  injunction,  al- 
lowance for  attom^s  fees,  and  tor  an  or* 
der  allowing  the  balance  of  the  fond  to  be 
paid  Into  .conrt.  The  restraining  order  was 
granted  before  any  Judgments  were  obtained 
against  the  garnishees  in  the  aboTe  proceed- 
ings, and  all  parties  are  now  litigating  in 
this  interpleader  suit  as  to  whose  claims 
should  receive  the  money.  The  Judge  be- 
low hfHA  that  the  fund  should  be  paid— Fbrst, 
costs;  second,  the  Judgment  of  Shropshire 
A  Dodd  In  full;  third,  the  balance,  pro  rata, 
upon  the  Judgments  of  SOvey  &  Co.,  Klser 
A  Co.  and  Bverett-RIdley-Ragan  Company; 
and,  fourth,  that  the  Judgment  of  Branan 
Bros,  be  posQwned  to  all  others  contending 
for  the  fund. 

SilTey  &  Oa  and  Branan  Bros,  excepted, 
and  alleged:  The  Judgment  is  contrary  to 
law,  evidence,  etc,  and  contrary  to  law.  In 
this:  Their  judgments  are  of  older  date 
than  those  of  either  Elser  &  Go.  or  SSverett- 
Ridley-Ragan  Company,  and  hence  have  a  lien 
upon  the  fund  superior  to  the  lien  of  Klser  & 
Co..  and  Blverett-Rldley-Bagan  Company. 
The  court  erred  In  holding  that  the  act  of 
September  19,  1881  (amending  section  3331 
of  the  Code  so  as  to  ^ve  the  lien  of  an 
attachment  priority  ov«t  tjiat  of  an  ordi- 
nary Judgment  obtained  on  a  suit  filed  after 
the  levy  of  tl^  attachmept)  is  a  valid  act, 
whereas  said  act  Is  unccmstitutional  and 
void«  because  it  violates  section  6070  of  the 
Code,  in  that  It  does  not  distinctly  descrQie 
the  law  to  be  amended,  as  well  as  the  altera- 
tions to  be  made,  and  because  It  violates  sec- 
tion ti067  of  the  Code,  in  that  It  contains 
matter  diffecent  from  what  It  expressed  in 
its  title. 

Sllvey  fD  Oo.  expH^ed,  and  alleged:  The 
court  erred  In  ruling  that  the  levying  of 
said  attachm«tt  by  serving  garnishments, 
and  the  filing  of  the  suits  npon  which  the 
Judgments  of  Sllvey  A  Co.  {asned,  were  con- 
current acts,  and  for  that  r«uon  the  funds 
should  he  ifforated  as  above  stated;  Sllvey 
A  Go.  contending  that,  even  If  audi  levies 
and  the  bringing  of  aaid  suits  had  both  hap- 
pened at  the  same  tlme^  still  said  Judgments 
would  not  hare-  been  obtained  upon  snifaB 
filed  after  the  levy  of  the  attachment,  and 
hence,  by  the  very  terms  of  the  act  of  Sep- 
tember 18. 1881,  said  Judgments  are  of  high- 
er dignity  than  the  Judgments  of  Klser  A 
Go.  and  Bverett-Rldley-Bagan  Company,  and 
under  the  law  the  funds  should  have  first 
been  used  In  paying  in  full  the  Judgments 
ol  J.  Sllvey  A  Oo.  Because  the  conrt  erred 
In  not  directiag  the  paymoit  in  full  of  the 
v.21s.E.no.9— 39 


Sllvey  Judgments,  It  not  appearing  that  tti^ 
had  been  obtained  upon  suits  filed  after 
the  levy  of  the  attachments;  said  Judgments 
being  older  than  the  Judgmentii  of  Klser  A 
Co.  and  the  Bverett-Bidley-Bagan  Company, 
and  the  bnrtten  being  tSierefore  upon  the 
latter  to  show  that,  in  spite  of  the  fact  that 
th^  Judgments  were  younger  tMn  the  SU- 
vey  Judgments,  neverthdess  their  Judg- 
ments had  a  Biqia4or  llm,  because  the  SH- 
vey  Judgments  were  obtained  upon  suits  fil- 
ed after  the  levy  of  their  attachment,— the 
evidence  nowhere  showing  that  the  attach- 
ments had  been  levied  before  the  suite  of 
Sllvey  A  Co.  were  brongbt,  and  tbe  court 
expressly  finding  that  such  suits  were  not 
brought  after  the  levy  of  the  attachments. 
Because  the  court  erred  In  holding  that  the 
filing  of  the  suits  of  Sllvey  &  Co.,  and  the 
levies  of  the  attachments  were  concurrent, 
and  therefore  coequal  in  right  If  tbe  fil- 
ings and  levies  were  so  edual  as  to  time, 
then  tbe  older  Judgments  of  Sllvey  A  Oo. 
wwe  of  prior  dignity,  because  not  founded 
upon  suits  filed  after  the  levies. 

Klser  A  Co.  and  the  Everett-Rldley-Ragan 
Company  excepted,  alleging:  The  court  err- 
ed In  adjudging  that  the  lUiropirtilre  ft  Dodd 
Judgment  be  paid  before  their  attachment, 
because  the  lien  aoqulred  by  the  levy  of  tbe 
attachments  was  i^r  and  superior  to  the 
lien  of  ordinary  Judgment  obtained  by 
Shropshire  ft  Dodd,  and  because  said  finding 
Is  co&trary  to  law,  evidence,  etc.  The  covrt 
erred  In  BOiiiagtag  tflat  the  Jud^ents  of 
^tT%y  ft  Oo.  rank  equally  with  the  attach- 
ments, as  to  tbe  balance  of  the  fund.  Tbe 
whole  of  the  fund  should  have  been  awArd- 
ed  the  attachments,  because  their  lien,  by 
reMon  of  their  levy,  was  prior  and  superior 
to  the  lien  of  the  CHrdlnary  Judgments  of  Sll- 
vey ft  Ooi;  because  said  Judgm«it  iS'  con- 
trary to  law,  evldoice,  ete.;  because  the  at- 
tachments were  levied  on  November  22, 
1892,  by  serving  process  of  gamiahment  on 
the  insurance  company  at  8:84  a.  m.  and 
8'.35  a.  m.,  and  the  gamiahmoita  of  SUvey 
&  Co.  were  served  upon  the.  insurance  cosi- 
pany  November  23,  1882;  and  becanse  the 
attachments  of  Everett-Bidley-Ragan  Com- 
pany were  levied  at  a  certain  hour  on  the 
same  day  the  suits  ef  Sllv^  ft  Oo.  wwe 
filed,  and  It  was  incumbent  on  Stlv^  ft'  Co. 
to  show  wheth^  their  suits  were  filed  before 
or  after  t^e  levy  of  the  attacfam«ats,  and, 
tailing  In  this,  it  being  peculiarly  within  the 
knowledge  and  power  of  SUvey  &  Co.  to 
prove  this,  the  law  would  presume  that  the 
suits  were  filed  after  the  levy  of  said  at- 
tachments. 

G.  T.  Roan,  RoBser  ft  Carter,  and  Payne  ft 
Tye,  for  plaintiffs  in  error.  Glenn  ft  Sla- 
ton,  and  E.  J.  Reagan,  for  defendanta  in  e^ 
ror. 

PER  OURIAJl.  Judgment  on  tbe  main 
bill  of  exceptions  reversed  in  part  Judg- 
ment on  the  cross  i»ID  affirmed. 
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BUIST  T.  riTZSIMONS  (three  cases). 
(Sapreme  Court  of  Sonth  Carolina.    April  16, 

1S85.) 

DBBT  DDB  BUILDINO  ASSOOIATIOIT  —  ACTIOX  BT 
ReCSIVBR  AOAIN'ST  STOCKnOLDBH— PlBAJ>1N08 

— ANOTHER  Action  Fexdiko. 

1.  la  an  action  by  the  receiver  of  a  baild- 
ing  and  loan  association  on  a  bond  giyen  by  a 
stockholder  to  secure  the  payment  of  an  ad- 
vance of  stocb,  the  monthly  paymeota  of  dues 
and  interest  not  aggregating  a  sum  equal  to 
that  namei?.  in  the  bond,  a  complaint  alleging 
that  the  debtor  was,  at  the  time  of  the  appoint- 
ment of  the  receiver,  in  arrears  for  Qve  monthly 
installments,  was  not  snbject  to  a  general  de- 
morrer. 

2.  Defendant's  answer  in  an  action  by  a  re- 
ceiver of  a  bnilding  and  loan  assodatlon  admit- 
ted that  the  bond  and  mortgage  sued  on  had 
not  been  fully  paid,  but  alleged  that  the  debt 
was  payable  in  monthly  installments  until  the 
basinefls  of  the  association  shoald  be  wound  ajp; 
that  the  association  was  intended  to  be  dis- 
solved when  its  assets  were  sufficient  to  make 
each  share  of  stocb  worth  $200;  and  that,  since 
Buffldent  funds  luid  paid  in  to  produce  that 
result,  no  cause  of  action  existed  on  the  bond. 
Bdd  snbject  to  general  demurrer. 

3.  The  fact  that  a  suit  is  pending  by  a 
stockholder  of  an  insolvent  corporation  against 
the  directors  for  the  alleged  mismanagement  of 
corporate  funds  is  no  defense  to  an  action  by 
the  receiver  of  the  corporation  against  such 
stockholder  on  a  nond  and  mortgage  given  to 
secure  a  debt  due  the  corporation. 

4.  Paragra^s  of  an  answer  alleginc  pay^ 
ment  of  the  debt  sued  on  are  not  snbject  to  gen- 
eral demurrer. 

Appeal  from  common  plcaa  circuit  court  of 
Kichland  county;  T.  B.  Fraser,  Judge. 

Three  separate  actions  by  Ge<»-Ke  Lamb 
Bulst,  as  receiver  of  the  Assistance  Building 
ft  Lran  Aaaodatlon,  against  C.  Fltzsimona. 
The  cases  were  combined  and  beard  aa  one 
In  the  lower  court.  Judgment  for  plaintlfl, 
and  defendant  appeala.  Affirmed. 

The  f (blowing  are  the  pleadlstgs  in  the  first 
cose: 

Complaint. 

'*Tha  plaintiff,  Oew^e  Lamb  Bulst,  as  re- 
c^rer  of  Assistance  Bnlldlng  and  Loan  As- 
sociation, a  body  corporate  under  the  laws  of 
said  state,  complaining  of  the  above-named 
defendant,  O.  Fitsslmons,  alleges: 

"(1)  That  heretofore,  to  wit,  on  or  about 
the  9th  day  of  Septonber,  1802,  In  a  certain 
cause  dep«idlng  In  the  court  of  common 
pleas  for  Charles^  cotmty,  said  state,  enti- 
tled *B.  M.  Moreland  vs.  Assistance  Building 
and  Loan  Association,*  the  plaintllf,  George 
Lamb  Bulst,  was  duly  appt^ted  receiver  of 
the  said  AsBiatance  Building  and  Loan  Asso- 
ciation, and  by  said  court  authorized  and  em- 
powered to  take  (diarge  of  all  and  singular 
the  assets  of  said  corporation,  and  to  bring 
all  actiima  of  any  kind  and  description  nec- 
essary for  winding  up  the  afCalrs  of  said  as- 
BociatioD,  and  protecting  the  Intonsts  of  the 
stockholders  thereof;  that  the  said  George 
Lamb  Bulst  duly  entered  upon  the  discharge 
of  his  duty  aa  such  reeeAver,  bavlng  qu^lfled 
as  required  by  said  wder,  and  ever  since  has 
been,  and  Is  now,  the  didy-aiwolnted  reoeivar 


of  said  Assistance  fiulldlng  and  Loan  Aaao- 
datlon. 

"(2)  That  the  said  Assistance  Building  and 
Loan  Association  Is  a  corporation  organized 
under  the  laws  of  this  state,  and  was  at  the 
times  hereinafter  mentioned  such,  doing  busi- 
ness at  Charleston,  in  said  state. 

"(3)  Tliat  heretofore,  to  wit,  on  or  about 
the  23d  day  of  January,  A.  D.  1889,  the  de- 
fendant, C.  Fltzstmons,  duly  made,  executed, 
and  delivered  his  bond  or  obligation  In  writ- 
ing under  seal.  In  the  full  and  Just  sum  of 
six  thousand  dollars,  wherein  and  whereby  It 
was  recited  that  whereas,  the  above-bound 
C.  Fitzsimons,  having  bid  In  an  advance  of 
stock  of  three  thousand  dollars  on  fifteen 
shares  of  the  said  association,  held  by  the 
said  C.  Fitzsimons  as  a  stoclLhoIder  therein, 
and  as  collateral  security,  has  assigned  to  the 
said  association  the  said  fifteen  shares,  and 
has  received  for  such  advances.  In  cash,  the 
sum  of  two  thousand  two  hundred  and  fifty 
dollars,  and  that  It  is  contemplated  that  the 
said  association  shall  wind  up  when  the 
funds  and  assets  of  the  same  have  so  accu- 
mulated as  to  enable  each  stockholder  and 
member  th^eof,  upon  a  fair  division,  to  be 
paid  or  receive  two  hundred  dollars  of  prop- 
erty or  assets  <m  each  and  eVery  share  htid 
by  him  or  her;  the  said  bond  being  condi- 
tioned that  if  the  said  C.  FltssInuHis,  his 
heirs,  executors,  or  admbUstrators,  shall  and 
do  well  and  truly  pay  or  cause  to  be  paid 
onto  the  above-named  Assistance  Building 
and  Loan  Association,  the  monthly  sum  of 
thirty  dollars,  of  irtilch  the  sum  of  fifteen 
dollars  per  montb  Is  for  subSeriptlfms  to  the 
said  shares,  and  the  sum  of  fifteen  dollarv 
per  month  Is  for  interest  on  the  said  sum  ac- 
tually paid  over  to  said  C.  FltasUnons,  to 
be  paid  on  or  bef(M«  the  seventh  of  each  and 
every  month,  until  ttae  said  association  shall 
wind  up  and  determine,  and  upon  sndi  wind- 
ing up  or  determinattoi  shall  transfer  and 
surrender  the 'said  fifteen  and  twenty  shares 
to  ttae  said  Association,  In  satisfaction  of  the 
advance  afbresald,  and  shall  stand  to  and 
abide  by  the  conatitutloa,  rules,  and  regula- 
tions of  said  association,  then  the:  above  ob- 
ligation to  be  void  and  ot  none  effect,  or  else 
to  remain  In  full  force  and  virtue:  provided, 
that  this  contract  shall  not  be  construed  in 
any  manner  to  provide  for  more  than  the 
highest  rate  of  Interest  allowed  by  law  fn- 
the  use  of  any  sum  actually  obtained  from 
said  association. 

"(4)  That  on  the  28d  day  of  January.  1889, 
to  secure  the  performance  of  the  condltftms 
of  said  bond  or  obligation,  the  defendant,  G. 
Fitzsimons,  duly  made,  eroouted,  and  dellv- 
erad  to  the  said  Assistance  Building  and 
Loan  Assodatlmi  a  written  pledge  of  the  tcA- 
lowlng  secnrities,  to  ^t:  Fifteen  shares  of 
said  Assistance  Building  and  Loan  Associa- 
tion stock,  and  twenty  shares  Elnoree  Cottm 
Factory  stock,  contained  In  two  pieces  of 
script  of  five  and  ten  shares,  respectively, 
numbered  167  and  191,  Isaoed  4n  tiie  name  of 
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C.  Fltzslraons;  and  d^ered  aald  securltieB 
propwly  liid<»r8ed  to  the  aald  ABalatance 
Building  and  Xioaa  Asaodatton. 

"(6)  That  the  aald  C.  FitssUnons  has  failed 
to  pay  the  monthly  InstaUments  due,  respec* 
tlrely,  aa  follow^  to  wit:  On  the  7th  day  of 
May,  1802,  known  aa  the  'one  hundred  and 
fifth  instanmrait*;  the  Installment  dve  on  the 
7th  day  of  Jnne^  1802,  known  as  the  'one  hun- 
dred and  sixth  inatallment';  and  the  Install- 
ment due  on  the  7tb  day  of  July,  1892,  known 
as  the  *<me  bondred  and  seventh  iDstallmeDt'; 
and  the  Installment  due  on  the  7tb  day  of 
August,  1SD2,  known  aa  the  'one  hundred  and 
eighth  Installment';  and  the  Installment  due 
on  the  7th  day  of  September,  1892,  known  as 
the  'one  hundred  and  ninth  InstallmeDt,'— and 
that  each  and  all  of  said  monthly  dues  or  In- 
stallments have  been  due  for  more  than  the 
space  of  three  months,  and  that  the  said  C. 
Fltzsimons  has  neglected  and  refused  to  pay 
the  same,  whereby  the  condition  of  said  bond 
has  been  broken;  and  this  plaintiff,  suing  as 
receiver  of  said  Assistance  Building  and 
Loan  Association,  is  entitled  to  have  a  sale 
of  aald  securities  decreed  by  this  honorable 
court,  and  judgment  and  execution  for  any 
deficiency. 

"Wherefore  the  plaintitt  demands  Judg- 
ment: (1)  That  the  liability  of  the  aald  de- 
fendant, C.  Fitzslmona,  under  and  by  virtue 
of  the  said  bond  or  obligation,  be  detwmlned 
by  this  honorable  court,  and  the  amount 
thereof  fixed  and  ascertained.  (2)  That  upon 
the  liability  of  the  defendant  therein  l>eing 
so  determined  and  ascertained,  that  the  prop- 
er^ therein  described  be  sold,  and  the  pro- 
ceeds applied— First,  to  the  payment  of  the 
costs  and  expenses  of  these  proceedings; 
n^t,  to  the  payment  of  any  taxes  which 
may  be  liens  on  the  said  property;  and  then 
to  the  payment  of  whatever  sum  of  money 
may  then  be  due  upon  the  said  bond  so  held 
by  this  plaintiff.  (3)  That  the  defendant,  C. 
Fltzsimons,  may  be  adjudged  to  pay  any  defi- 
ciency which  may  exist  after  applying  all 
of  such  sales  moneys  as  hereinbefore  prayed 
for,  and  that  the  plaintiff  have  leave  to  enter 
judgment  and  Issue  execution  against  the 
said  defendant,  0.  Fltzsimons,  therefor.  (4) 
That  the  plalutlfC  may  have  such  other  and 
further  relief  as  the  nature  of  bis  case  may 
demand  and  to  this  honorable  court  seem 
meet" 

Answer  of  Defendant. 

"The  defMidant  above  named,  answering 
the  complaint,  herein  says:  First.  That  he 
admits-  the  allegations  of  paragraph  one  of 
the  complaint  Second.  That  he  admits  so 
much  of  the  second  paragraph  of  the  com- 
plaint as  alleges  that  the  Assistance  Building 
and  Loon  Association  Is  a  corporation  or- 
ganised under  the  laws  of  this  state,  but  de- 
nies ao  much  of  the  other  allegations  of  said 
paragraph  as  alleges  that  said  association 
was  doing  business  after  the  27th  day  of 
June^  1802.  Thkd.  That  he  admits  the  aUe- 
gatlona  of  paragraphs  three  and  four  of  aald 


complaint,  «Ec^t  aa  heralnafter  aet  fdrth; 
and  defendant  alleges  that  the  twenty  afaarea 
of  Enoree  Cotton  Factory  stock -therein  men- 
tioned were  on  or  about  the  23d  of  January, 
1SS8,  pledged  to  said  association  as  collateral 
security  to  the  loan  that  day  received  by  this 
defendant  from  said  association,  said  loan 
being  also  secured  by  fifteen  shares  in  the 
stock  of  said  association;  and  that  subse- 
quently thereto,  to  wit  on  or  about  the  1st 
day  of  June,  1801,  the  said  association  duly 
released  said  tw«ity  shares  of  Enoree  Got- 
ten Factory  stock,  and  delivered  the  same 
to  this  d^endant  at  which  time  the  aald  aa- 
soclation  represented  to  this  defendant  that 
its  funds  and  assets  had  so  accumulated  as 
to  be  nearly,  if  not  quite,  sufficient  to  enable 
each  stockholder  to  receive  two  hundred  dol- 
lars for  each  and  every  share  of  stock  held 
by  him  or  her,  and  the  delivery  of  said  Eno- 
ree Cotton  Factory  stock  by  the  association 
to  this  defendant  as  aforesaid,  was  In  rec(^- 
nttion  of  the  fact  that  the  said  funds  and  as- 
sets of  said  association  had  so  accumulated 
as  aforesaid.  Fourth.  With  reference  to  the 
allegations  of  paragraph  three  of  the  com- 
plaint, this  d^endant  admits  that  he  has 
paid  no  installments  subsequent  to  April  7, 
1892;  but  he  denies  that  he  was  or  is  liable 
for  the  payment  of  any  lnstallm«its  after 
said  date,  or  that  he  Is  under  any  legal  obli- 
gation to  pay  the  same;  and,  on  the  con- 
trary, he  alleges  that  said  bond  has  been 
fully  paid,  and  Its  condition  fully  performed. 

"(2)  Furthtf  answering  said  complaint  and 
as  a  second  defense  thereto,  defendant  al- 
leges: First  That  the  Assistance  Building 
and  Loan  AsBodatlon.  having  been  duly  organ- 
ized under  Its  charter,  commenced  Its  opera- 
tions on  or  about  the  7th  day  ot  August 
1883;  that  the  said  association  waa  organ- 
ized upon  a  plan  which  c<Hitemplated  that 
the  life  of  said  association  should  not  ex- 
ceed one  hundred  and  two  months,  at  the 
expiration  of  which  period  each  share  of  the 
capital  stock  should  be  worth  two  hundred 
dollars.  Second.  That  the  defendant  ber^ 
subscribed  to  fifteen  aharea  of  the  capital 
stock  of  said  association,  up<m  the  expresa 
understanding  and  Inducement  that  at  the 
expiration  of  a  period  not  exceeding  one 
hundred  and  two  muiths  from  the  date  of 
organisation,  each  share  of  aald  atock  would 
be  worth  tUe  sum  of  two  hundred  dtdlara; 
and-thla  defendant.alleget  that  the  antMcrlp- 
tion  to  said  stock  was  upon  this  conaidera< 
tlon.  Third.  That  aa  or  ^xmt  the  28d  day 
of  Jannaxy,  tSBIt,  the  deftmdant  made  the 
loan  and  executed  the  bond  aet  oat  In  para- 
graph three  at  the  complaint,  assigning  to 
said  assoclatlop  aald  fifteen  shares  of  stock 
therdn;  that  according  to  the  tenna  and 
conditions  of  the  bond  of  the  defmdant  he 
obligated  himself  to  pay  a  certain  sum 
monthly,  im  or  before  the  7th  day  each 
and  «r»y  month  until  the  fnnda  and  asseta 
of  the  asaocdatloo  had  ao  accumulated  as  to 
enable  each  stockholder  to  receive  two  bun* 
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dnd  doUan  on  eadi  snd  eyery  share  held  by 
blm;  and  tUs  defendant  all^Eea  that  be  has 
ragnlariy  and  promptly  paid  the  aald  month- 
ly anm  on  or  before  the  7th  day  of  each  and 
ereiy  month  contbiwnuly  up  to  and  Indnd- 
Ing  the  payment  of  April  7,  1892;  and  thla 
defendant  aUegea  that  oo  April  7,  1882,  the 
said  asKKlatloB  had  been  in  operation  for 
one  himdred  aM  four  monttu.  and  at  that 
time  the  amonnts  which  bad  been  paid  Into 
the  treaanry  of  said  association  by  its  mem- 
bers and  the  assets  of  said  assoclatlcm  were 
sufllclent  to  have  made  each  share  of  the 
rtock  of  said  aaeoclation  of  the  ▼aloe  of  two 
himdred  dollars,  and  therenpon  each  stock- 
boldw  was  oitltled  to  bare  received  said 
amount  upon  his  stock  as  aforesaid;  and 
this  defendant  therefore  alleges  that  there- 
upon the  condltlmi  of  his  bond  became  fal- 
flUed  and  In  all  fespects  performed,  and  the 
nld  bond  was  therenpon  null  and  void;  and 
defendant  altegea  that  he  Is  entitled  to  have 
the  said  bond  declared  fully  satlsfled  and 
dAUrered  up  for  canceUati<m. 

**($  Further  answering  said  complaint,  and 
as  a  third  defense  thweto,  this  defendant  al- 
leges: That  on  or  about  the  7th  day  of 
April.  1892,  the  aald  association,  through  Its 
office™  and  directors,  permitted  and  allowed 
the  property,  moneys,  and  assets  of  the  said 
association  to  be  almost  entirely  dissipated 
and  wasted,  which  said  loss  wa«  caused  by 
the  mismanagement,  carelenness,  and  nej^li- 
gence  of  its  offlcenr  and  dbectom;  and  this 
defendant  fnttbei  alleges  that  a  salt  has 
been  tawtltnted  and  Is  now  pendfaig  in  the 
court  of  common  pleas  for  Charieston  coun- 
ty, in  which  the  plaintiff  herein  Is  plalnHff 
and  the  said  directors  are  defendant^  seek- 
ing and  demandbig  a  recovery  against  said 
defendants  for  the  amount  of  the  lose  afore- 
said, occasioned  by  the  mismanagement, 
cardessness,  and  negligence  of  said  dlree- 
tan;  and  this  defendant  further  alleges  that 
a- suit  Is  pending  also  In  tiie  court  of  com- 
InoB  Ideas  for  Oharieatoa  comity.  In  which 
the  idalntlff  herein  Isf  plaintiff,  miainst  the 
treasurer  ct  said  association  and  the  BureUes 
npan  his  official  braid.  In  which  said  suit 
the  plaintiff  Is  seeking  to  recorer  the  sum 
of  five  thousand  doUarSr  the  amount  of  said 
bond,  bse  an  allied  teeach  of  ilie  condition 
thereof;  and  this  defendant  turtber  allies 
that,  if  a  recovery  be  had  In  favw  of  the 
plaintiff  iQKm  said  sulti,  there  will '  be  no 
deficiency  in  the  amount  of  the  assets  of  the 
said  owpcwatlon  necessary  to  pay  mdi  m«n- 
bar  thereof  the  sum  at  two  hundred  dollars 
for  each  and  every  share  held  \)y  him  ot  her 
ther^;  and  this  defendant  alleges  that  until 
said  suits  or  either  of  them  are  detomlned 
It  Is  imposrible  to  ascertain  whether  or  not 
there  will  be  any  dcOdeney  In  the  assets 
of  said  association,  or  whether  this  defend- 
ant  it  liable  la  any  manner  to  contribute  to 
said  deflfdeney,  or  In  what  amount;  «imI  this 
defUdkat  turtlier  allegee  that  he  1»  advised 
that  tbe  said  suits  are  instltated  in  good 


fiUth  and  upon  snffldeirt  groonOs,  and,  more- 
over, that  the  said  defendant  dlrectMS  are, 
as  this  d^endaat  Is  Infermed,  siflvait,  and 
entirely  aUe  to  respond  to  any  Jndgmoit 
that  may  be  recovered  against  tbem,  and 
that  the  surettea  to  the  said  bond  sued  on  as 
aforesaid  are  good  and  responriUe  for  the 
amount  thereof. 

"(4)  Further  answ^liv  said  complaint,  end 
as  a  fourth  defense  thereto,  this  defoidant 
alleges:  That  the  action,  In  which  plaintiff 
herein  was  app(dnted  receiver,  to  wit,  the 
case  of  E.  Bf .  Moreland  against  the  .^slst- 
ance  BuUdIng  and  Loan  Association,  la  now 
pending  In  tiie  court  of  common  pleas  for 
Charleston  county,  and  this  defendant  al- 
leges that  all  the  rigbta,  llablUtles,  and  du- 
ties of  this  defendant  and  the  other  stodi- 
holders  as  stockholders  In  sidd  assodatlon 
can  be  determined  In  said  cause  and  are  now 
at  issue  therein;  and  it  Is  submitted  that 
plaintiff  cannot  malntiUn  this  action  while 
said  action  Is  poidlng  and  the  Issues  therdn 
undetermined;  and  this  defendant  further 
allures  tha^  antn  the  said  Issues  are  de- 
termined, there  la  no  liability  uinm  his  part 
whatever  upon  his  bond  afores^d,  nor  any 
liability  whatsoem,  as  a  member  of  said  as- 
sociation, for  any  losses  It  m^  have  sus- 
tained. 

'*@)  Further  answering  said  complaint,and 
as  a  fifth  defense  thereto,  this  defendant  al- 
leges: That  great  hardships  and  Injustice 
will  result  to  this  defendant  and  other  boi^ 
rowing  members  of  said  association  by  al- 
lowing plaintiff  berein  to  compel  further 
payments  of  monthly  dues  upon  their  said 
bonds  to  said  assodatlon,  or  to  enftnrce  the 
same  by  the  sale  of  securities  pledged  there- 
for, and  that  the  same  cannot  be  lawfully 
done;  and  this  defendant  allq^  that  to  re- 
quire such  payment  Is  reqrulring  from  this 
defendant  and  others  the  payment  of  a  usuri- 
ous rate  <tf  interest  upon  the  several  amonnts 
borrowed  by  him  and  thou,  and  that  "Uie 
same  b  Illegal  and  void;  and  this  defendant 
claims  the  benefit  of  all  laws  regulating  tine 
rate  of  interest  upon  borrowed  money,  and 
prescribing  i»naltles  for  usurious  charges 
therefbr. 

"Wher^ore  the  defendant  prays  tbat  the 
complaint  be  dismissed,  with  costs.'* 

Demurrer  to  Anawor. 

'The  plaintiff  above  named  delnurs  to  the 
Ant  defoise  set  up  In  the  a'Aswer  of  the  de- 
f^dant  above  named.  In  pan^mph  1  thoe- 
of,  because  It  appears  upon  Its  face  that  the 
same  does  not  state  ffteta  snffl^est  to  con- 
stitute a  defense.  The  plaintiff  above  named 
further  dfrnattrs  to  the  second  defense,  set 
up  In  paragraph  2  thereef.  because  it  ap- 
pears upon  its  fince  that -the  same  does  not 
state  fiicts  sufflclent  to  ctmstitnte  a  defense; 
The  plaintiff  above  named  fttrther  demun  to 
the  third  defense  set  up  In  the  answer  of  the 
defendant  above  named, '  in  paragraph  S 
thoeof,  because  it  a^ears  vptm  Its  T&te  that 
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the  Eiame  does  not  Btate  facts  sufficient  to 
constitute  a  defease.  Tbe  plalatiCf  above 
named  further  demurs  to  the  fourth  defense 
Bet  up  In  answer  pf  the  defendant  al>oTe 
named,  in  paragraph  4  thereof,  l>ecause  It 
appears  upon  Its  face  that  the  same  does  not 
state  £act8  aufflcient  to  constitate  a  defense." 

Judge  Praser's  Decree. 

"These  three  actions  were  brought  originally 
In  Giiarleston  county,  and  transferred  to  Rich- 
land county,  in  which  defendant  resides. 
They  involve  substantially  the  same  ques- 
tions, and  were  heard  together  at  the  term  of 
the  court  In  April,  1894.  They  came  up  on 
demurrers  to  the  complaint,  and  then  on  de- 
murrers to  the  answers  If  the  demurrers  to 
the  complaint  should  not  be  sustained.  I 
will  state  my  conclusions  very  briefly.  In  my 
view  ot  the  law,  a  receiver  may  be  author- 
ised to  bring  any  action  which  could  have 
been  brought  by  the  person  whose  estate  has 
been  put  Into  his  custody  as  tbe  hand  of  tbe 
court  The  question  then  is  whether  this 
corporation  oonld  have  brought  this  action  at 
the  time  the  receive  was  appointed. 

"1.  The  monthly  payments,  according  to 
the  condition  of  tbe  bond  sued  on,  are  to 
continue,  not  until  the  funds  accumulate  up 
to  C200  a  share,  as  Is  cUdmed,  but  'until  the 
assodatton  shall  wind  up  and  determine.'  It 
Is  alleged  In  the  complaint  that,  at  the  time 
'  at  which  tbe  alleged  .default  occurred,  the 
association  was  'doing  business  In  tbe 
of  Charleston,  In  this  state.'  It  seems  to  me 
that,  if  any  allegation  of  the  sort  were  nec- 
essai?,  this  Is  a  sufficient  statement  that  tbe 
aasodatlon  had  not  reached  the  point  to  'wind 
up  and  determine.* 

"2.  Tbe  second  ground  of  demurrer  seems 
to  be  that  the  detendftnt's  liability  on  this 
bond  and  mortgage  cannot  be  adjudicated  fn 
an  action  against  himself  alone,  but  only  in 
some  proceedbig  in  whieb  all  of  tbe  stocSc- 
hoiuers,  borrowtog  and  nonbcarowlng,  are 
parties  before  the  court  I  cannot  take  this 
Tiew  of  tbe  case.  The  contract  sued  aa  Is 
one  made  between  tbe  association  and  the 
defendant,  and  as  to  which  the  assoolatton 
occupied  tbe  position  trustee  ot  an  ez- 
press  trust,'  with  whom  «r  ln  whose  name  a 
contract  Is  made  for  tbe  benefit  of  another. 
Code,  i  184.  And  It  Is  ^ot  necessary  to  Join 
the  person  for  whose  ben^t  tbe  action  is 
prosecuted.'  It  the  rule  contended  tor  on 
the  pBft  of  the  de^tdant  should  be  adopted, 
and  a  borrowing  member,  who  .had  givoi  his 
bond  and  mortgage  to  secure  not  only  Inter- 
eat  on  the  sum  borrowed,  but  monthly  pay- 
ment of  dues  on  stodc  which  by  the  twms  of 
the  mortgage  Itself  Is  assigned  as  ccllateral' 
to  secure  tbe  loan*  oonld  require  an  acti<m  to 
be  l»onght  against  all  of  tbe  stocklKAdars, 
borrowers  and  nonboyrowera,  before  his  bond 
could  be  enforced,  on  his  default  perhaps  in 
tbe  first  year  of  the  life  of  the  assodatloD, 
these  building,  and  loan  associations  would 
.become  the-  most  pnwleldti^,  uniqanageaMe 


concerns  in  our.  whole  complKC  bustness  sys- 
tem. It  may  be  that  jsome  investigation  Oi 
the  affairs  of  the  association  will  become  nec- 
essary, but  as  to  them  the  association  and 
.the  receiver  suffieiep.tly  represent  the  stodc- 
holders  for  whose  benefit  the  contract  was 
made. 

"It  is  therefore  ordeivd  and  adjudged  that 
demurrers  to  the  complaint  In  each  of  these 
cases  be,  and  hereby  are,  overruled. 

"As  to  the.  demurrers  to  the  answers: 

"1.  I  am  to  construe  the  pleadings  'liberal- 
ly, with  a  view  to  substantial  justice  be- 
tween the  parties.'  Code,  S  180.  I  am  not 
able  to  connect  the  allegation  of  payment  in 
the  first  defense  so  dosely  with  the  state- 
ment of  facts  made  therein  as  to  hold  that 
the  defendant  will  not  be  allowed  to  show 
payment  by  other  than  tbe  facts  stated  In 
this  defense.  It  does  not  seem  to  me  that 
these  facts  show  payment,  but  defendant  may 
be  able  by  testimony  as  to  other  facts  to 
show  payment 

*'2.  The  fact  that  defendant  has  made  pay- 
ments to  the  company  on  bis  stock  and  inter- 
est to  the  amount  of  9200^  or  to  any  amount. 
Is  no  uiswer  to  this  actlm.  This  would 
make  no  allowance  for  ordinary  business 
losses  and  other  ordinary  ezpemws.  The 
bond  in  this  case  very  carefully  avoids  mak- 
ing such  payments  the  conditicm  on  which 
monthly  payments  were  to  cease. 

"3.  In  my  view.  It  Is  no  defense  to  this 
action  that  the  officers  and  directors  have 
wasted  the  funds  of  the  association,  and  are 
liable  tm  a  large  amount,  to  which  they  are 
able  to  respond. 

"4i  I  find  that  this  Is  tbe  proper  action  In 
which  to  adjudicate  the  rights  and  liability 
of  this  defendant  under  tbls  bond  and  mort- 
gage. 

"6.  The  bond  In  this  ease  expressly  pro- 
Tid»  that  no  intnrest  shall  be  allowed  high- 
er than  that  allowed  by  law.  and  It  would 
seem  that  no  charge  of  usury  can  be  mad« 
against  It  A  bond  which  on  its  tece  bears 
Interest  at  T  per  cent  wlU  be  liable  to  this 
defense  It  tt  can  be  shown,  eren  by  parol 
tesdmony,  that,  In  point  of  fact  the  Interest 
was  agreed  iipon  at  10  per  cent,  or  at  any 
other  unlawful  rate.  Defendant  might  be 
able  to  show  that  Instead  of  $760  only  $S00 
were  loaned  to  him,  etc.,  and.  that  the  bond 
does  not  correctly  s^te  the  facts.  It  Is 
bnportant  that  the  defaidant  shall  have  the 
opportunity  afforded  by  this  plea  to  show 
•that  there  Is  an  excess  of  Ifiterest  not  to  be 
clmiiied  against  him,  even  If  by  tbe  saving 
dause  tbe  association  sbenld  escape  the  tat- 
f  eitures  and  poialtles  ot  the  acts  on  -fiiie  sub- 
ject 

"It  IB  thmfore  ordwed  ssd  adjudged  tAat 
the  dannrms  to  the  let  and  5th  defenses 
lit  each  of  these  cases  be  ovemded,  and  tbat 
the  demurrav  to  the  2d;  Sd,  and  4tSi  de- 
fmses  In  eaeb  of  these  cases  be,  and  are 
taweby*  sustained." 

To  this  order  asd  decree  the  defendant 


Digitized  by  Google 


611 


BOUTHBASTEBN  BBPOBTBE,  VoL  21. 


<B.a 


filed  the  foUowtng  exceptions:  "(1)  Because 
the  complaint  herein  did  not  state  facts  suf- 
ficient to  constitnte  a  cause  of  action,  and  the 
circuit  Judge  erred  in  overruling  defendant's 
demnrrer  hiterposed  upon  that  ground.  (2) 
Because  his  honor  erted  In  holding  that  a 
receiver  may  be  authorized  to  bring  any  ac- 
tion which  could  have  been  brought  by  the 
person  whose  estate  has  been  out  Into  bis 
custody  as  the  liand  of  the  court.  (3)  Be- 
cause his  honor  erred  in  not  holding  that 
the  monthly  payments  required  by  the  bond 
sued  on  were  to  continue  only  until  the  funds 
and  assets  of  the  association  accumulated  up 
to  two  hundred  dollars  per  share.  (4)  Be- 
cause his  honor  erred  In  holding  that  a  re- 
ceiver of  a  building  and  loan  association,  In 
winding  up  the  atfairsof  suchassodatlon,  can 
maintain  an  action  upon  a  lx>nd  of  a  borrow- 
ing member  for  further  payments  before  any 
account  Is  taken  of  the  assets  of  the  associa- 
tion. (5)  Because  his  honor  erred  In  holdhig 
that  defendant's  liability  could  be  determined 
In  the  form  of  action  brought  (0)  Because, 
In  overruling  the  demurrer  to  the  complaint, 
his  honor  In  effect  ruled  that  a  receiver  of  a 
building  and  loan  association  winding  up  its 
affairs  can  enforce  the  bonds  of  borrowing 
members  for  further  payments,  notwith- 
standing the  fact  that  the  association  ius 
ceased  to  be  in  operation,  and  no  equivalefat 
collections  can  be  made  from  noDlrarrowIng 
members  of  said  assodatlon.  (7)  Because  his 
honor  erred  In  sustaining  the  demurrer  to  the 
second  defense  In  the  answer  taoreln.  (8)  Be- 
cause bis  honor  erred  In  Btutainlng  the  de- 
murrer to  the  third  defense  In  the  answer 
herein.  (9)  Becanse  hia  hon<n-  erred  In  sus- 
taining the  demomor  to  the  fourth  defense  In 
the  answer  herein." 

The  plaintiff  also  appealed  from  so  much  of 
the  order  and  decree  as  overruled  his  demur- 
rer to  the  first  defense  set  op  In  the  answer 
of  the  defendant,  and  filed  the  following  ex- 
ceptions: "(1)  Because  his  honor  erred  Id 
holding  that  allegations  contained  In  the  first 
defense  set  up  in  the  answor  of  defend- 
ant state  facts  anfflclent  to  consUtute  a  de- 
fense of  said  action.  (2)  Bemuse  his  honor 
erred  In  overruling  plalntlfTs  demurrer  to  the 
first  defense  set  up  in  .tibe  amwer  of  the  de- 
fendant." 

Abney  &  Thomas,  for  appellant.  Mordecal 
&  Gadsden,  tot  respondent 

GARY,  J.  These  three  actions  were  orig- 
inally brought  in  Charleston  county,  on  Jan- 
uary 21,  18BS,  and  by  an  wder  of  the  conrt 
were  tnmsfbmd  to  Ri<Aland  county,  where 
the  defendant  resides.  They  InTolre  snb- 
stanUally  the  same  questions.  The  pleadings 
In  the  one  case  oMy  are  set  forth.  The 
pleadbigB  in  the  other  two  cases  raise  the 
same  questlona,  the  dtfteroice  being  that  the 
amounts  named  in  the  sererat  bonds,  the 
dates  thereof,  and  the  number  of  shares  of 
stock  alleged  to  bare  been  assigned,  are  not 


the  same.  The  cases  cameon  to  be  heard  before 
his  htmor,  Judge  Fraser,  at  the  spring  term, 
1894,  of  the  coiu-t  of  common  pleas  for  Rich- 
land county,  and  the  three  cases  were  heard 
togethCT.  They  were  heard  upon  oral  de- 
murrers to  the  complaint,  on  the  ground  that 
they  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  and  then  on  written 
demurrers  to  the  answers,  In  the  case  the 
demurrer  to  the  complaint  should  not  be  sus- 
tained. The  complaint,  answer,  demurrer  to 
answer.  Judge  Fraser's  decree,  exceptions  of 
the  plaintiff  and  defendant,  will  be  Incorpo- 
rated In  the  report  of  the  case. 

We  will  first  consider  the  defendant's  ex- 
ceptions, which  complain  of  error  on  the  part 
of  the  circuit  judge  In  overruling  the  de- 
murrer to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  case  Is  different  from 
that  of  Buist  V.  Bryan  (lately  decided  by  this 
court)  21  S.  E.  537,  In  the  Important  par- 
ticular that  In  that  case  it  appeared  upon 
the  face  of  the  complaint  that  the  bond  and 
mortgage  therein  set  forth  had  been  paid, 
while  no  such  fact  appears  upon  the  tace  of 
the  oomptabit  in  this  case.  The  complaint 
shows  that  the  receiver  was  appointed  on 
the  0th  of  September,  1892,  and  that  at  the 
time  the  receiver  was  appointed  the  defend- 
ant was  In  arrears  for  the  monthly  Install- 
ments due,  respectively,  as  follows,  to  wit. 
On  the  7th  of  May,  1892  ;  7th  June,  1892; 
7th  July,  1892;  7th  August,  1892;  and  Ttta 
September,  1892.  Under  the  terms  of  the 
bond  and  mortgage  set  fbrth  In  the  capltid 
complaint,  the  said  monthly  Installments 
were  due  and  payalde  at  the  time  the  recelvo- 
was  appohited,  and  this  alone  presents  suffi- 
cient ground  tor  refusing  to  snstaln  the  de- 
murrer. We  are  not  content,  however,  to 
rest  our  decision  on  that  pound  alone.  Al- 
though, ordinarily,  an  action  could  not  bare 
been  brought  against  the  defend«it  imtQ  fbe 
contingencies  set  forth  In'  hfs  bond  and  mort- 
gage had  happened,  yet  when  the  assodatlou 
became  Insolvent,  and  the  court  undertook 
to  wind  up  its  affairs  by  placing  them  In 
the  hand  of  a  receiver,  and  authorized  htan 
to  bring  such  action,  the  complaint  is  not  sub- 
ject to  a  demnrrer  because  the  original  de- 
signs of  the  association  and  Its  contracts  with 
the  defendant  have  not  been  carried  out  The 
presiding  judge  therefore  properly  ovemiled 
the  demurrer  to  the  complaint  on  the  ground 
that  It  did  not  state  fiicts  BUffldent  to  consti- 
tute a  cause  of  action. 

We  win  ndzt  consider  defendants  exc^ 
tlons  based  upon  the  ordar  of  bis  honor,  the 
presiding  judge,  sustaining  the  demnrrCT  to 
the  second,  third,  and  forth  defenses  set  fwth 
in  his  answer.  The  defendant  In  his  second 
defense.  In  substance,  contends  that  although 
the  monthly  Installmehts  which  he  himself 
paid  up  to  and  including  the  ^tb  April,  1892, 
were  not  sufficient  In  amount  to  satltfy  the 
bond  and  mortgage  sued  on.  yet  at  that  time 
the  amoimta  which  had  been  paid  into  the 
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treanjKy  of  tlte  aModatlon  by  Its  memben' 
and  the  aaseta  of  said  association  were  suffi- 
cient to  bare  made  each  share  of  the  stock  of 
said  association  of  the  value  of  9300,  and 
theretmwn  each  stockholder  waa  entitled  to 
have  received  said  amount  upon,  each  share 
of  his  stock,  and  that  thereupon  the  condi- 
tion of  his  bond  became  fulfilled  and  In  all 
respects  performed;  that  the  bond  was  there- 
upon null  and  void;  and  that  he  Is  entitled 
to  have  U  declared  fully  satisfied,  and  dellv* 
ered  up  tor  cancellation.  We  do  not  think 
the  citation  of  authorities  Is  neceraaiy  to 
9how  that  this  position  la  untenable,  and  the 
elrcalt  Judge  was  correct  in  snstalnlng  the 
demurer  to  this  defense.  We  also  are  of 
opinion  that  the  circuit  judge  was  correct 
In  sustaining  the  demurrer  to  the  third  and 
fourtta  defenses.  The  liability  of  the  de- 
fendant under  Ms  bond  and  mortgage  Is  for 
a  fixed  and  definite  amount,  Is  distinct  from 
and  In.  no  way  dependent  upon  the  liability  of 
the  other  persons  mmtloned  In  the  answer. 
All  the  rights  of  the  defendant  as  a  stock- 
bolder  can  be  determined  In  the  pending  ac- 
tlon  mentioned  In  the  fomtb  defense. 

We  come  now  to  a  consideration  of  plain- 
tiff's exceptions,  which  allege  that  the  pre* 
siding  ]ud(e  committed  error  in  overruling 
platntUTs  demurrer  to  the  first  defense  set 
up  in  the  answer,  and  in  holding  tliat  the 
allegations  contained  therein  are  soffldent  to 
constitute  a  defense,  ^e  said  defense  sets 
up  the  plea  of  payment,  and  his  honor,  the 
presiding  Judge,  would  have  erred  In  sus- 
taining plaintlfTs  demtirrer  to  It. 
.  It  is  the  Judgment  of  tids  court  that  the 
Judgmrait  of  the  circuit  cnut  be  affirmed. 


(44  s.  a  1«) 

BtnST  V.  SALVO. 

(Supreme  Court  of  South  Carolina.    April  16, 
1885.) 

Pi,BAi>tNa — Dbuorbbb  to  Fart  of  Dbtbsbb. 

Where  plaintiff  desires  to  demnr  to  cer- 
tain defeuseB  set  up  in  the  answer  which  are 
not  separately  stated,  he  may  make  a  motion  to 
have  the  pleading  made  more  certain,  and  then 
move  that  the  Irrelevant  portions  be  stricken 
out,  as  provided  by  Code,  s  181,  bat  he  cannot 
demur  to  a  part  of  a  defense. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  James  Aldricb,  Judge. 

Action  by  George  Lamb  Bulst,  as  receiv- 
er of  Assistance  Building  &  Loan  Aesocla* 
tlon,  against  Anna  M.  Salvo.  From  an  or*' 
der  sustaining  demnrrer  to  certain  para- 
graphs of  ttae  answer,  defendant  appeals. 
Reversed. 

EltzslmonB  &  Uoffett  and  H.  EL  Toung. 
for  appellant  Mordecal  &  Gadsden,  for  re- 
spondent 

GART,  7.  The  only  qnestton  Involved  In 
t^ls  cftse  which  la  not  disposed  of  by  the 
dedsion  of  this  court  Just  filed  In  the  case 


of  Bnlst  V.  Fltzslmons,  21  S.  B.  610.  Is  wheth- 
er or  not  the  presiding  Jodge^  erred  in  sus- 
taining the  demurrer  to  paragraphs  12  and 
13  of  defendant's  answer.  The  following  Is 
the  order  of  the  circuit  Judge:  "The  com- 
plaint having  been  read,  the  defendant  in- 
terposed an  oral  demurrer  thereto,  upon  the 
ground  tliat  It  did  not  state  facte  sufficient 
to  con^tute  a  cause  of  action.  After  hear- 
ing the  argument,  It  Is  ordered  that  the  said 
demurrer  be,  and  is  hereby,  overruled." 
"This  case  thereafter  came  on  to  be  heard 
upon  the  complaint,  answer  of  defendant, 
and  the  demnrrer  of  plalntifC  to  such  an- 
swer. After  tiearin^  argument  of  counsel, 
It  Is  ord^ed  tliat  the  demurrer  to  said  an- 
swer be,  and  is  hereby,  sustained  In  so  far 
as  same  appUes  to  the  allegations  contained 
in  the  twelfth  and  thirteenth  paragraphs 
of  said  answer,  and  said  paragraphs  are 
hereby  stricken  out,  the  court  being  of  the 
opinion  ttuit  neither  of  said  paragraphs,  con- 
sidered either  separately  or  together,  states 
facts  niflSclent  to  constitute  a  defense,  and, 
'  so  far  as  the  demurrer  to  the  other  para- 
graphs of  the  answer  is  concerned,  snch  de- 
murrer Is  hereby  overruled.  After  the  pre- 
siding Judge  had  given  his  decision  orally, 
as  herein  set  forth,  counsel  for  the  plain- 
tiff asked  leave  to  withdraw  their  demnrr^ 
to  all  the  paragraphs  of  said  answer,  except 
paragraphs  12  and  13,  which  leave  was 
thereupon  given;  and  le  hereby  granted. 
March  23,  1893.  James  Aldrleh,  Presiding 
Judge." 

Section  166  of  the  Code  provides  that  a 
demurrer  may  be  taken  to  the  whole  com- 
plaint or  to  any  of'  the  alleged  causes  of.  ac- 
tion stated  therein,  but  It  Is  nowhere  pro- 
vided that  a  demnrrer  may  be  Interposed  to 
a  part  Of  a  cause  of  action.  The  same  prin- 
ciple applies  when  the  demnrrer  Is  to  a  de- 
fense.' tf  the  plaintiff  desired  to  donnr  to 
certain  defenses  set  up  In  the  ataawer,  and 
they  were  not  separately  stated,  be  should 
have  made  a  motion  to  bare  the  pleading 
made  more  definite  and  certain,  and,  when 
this  was  done,  shonld  have  made  a  motion 
to  strike  such  paragraphs  or  portions  there- 
of as  were  Irrelevant,  bb  provided  by  sec- 
tion 181  of  the  Code,  which  Is  as  follows: 
"If  Irrelevant  or  redundant  matter  be  insert- 
ed In  a  pleading,  It  may  be  stricken  out, 
on  motion  of  any  person  aggrieved  thereby. 
And  when  the  allegations  of  a  pleading  are 
so  indefinite  or  uncertain  tbat  the  precise 
nature  of  the  charge  or  defense  Is  not  ap- 
parent, the  court  may  require  the  pleading 
to  be  made  definite  and  certain  by  amepd-' 
ment"  A  demnrrer  cannot  be  sustained 
which  Is  good  only  as  to  certain  paragraphs 
of  a  defense^ 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  modified  In  ac- 
cordance with  these  views,  vis.  that  the  oi> 
der  sustaining  the  demurrer  to  paragraphs 
12  and  13  of  the  answer  be  reversed. 
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WU^LIAMS  T.  MeLBOTDON,  SherUE. 

(8ii^aB«  CJourt  of  Sonth  Oarolina.  April  Vi, 

1895.) 

SEBBirr's  Fees— Salb  or  La:ti>. 

Rer.  SL  S  25eL  proTldiag  that  the  iheriff 
Bfaall  be  paid  "for  gelling  land  •  •  •  onder 
decree  of  coart  iQ  Heu  of  commlMion  and  all 
otlier  charges  except  for  advertiBing,  two  dol- 
lars," applies  only  to  cases  where  the  sheriff 
merely  acts  as  anctfoneer;  and,  in  case  land  is 
Bold,  and  the  proceeds  collected  hj  the  sheriff, 
hU  fees  are  regnlated  by  Rev.  St.  S  746. 

Appeal  from  common  pleu  drcntt  court  of 
Flcvence  county;  J.  J.  Norton,  Judge. 

Bnle  to  staow  cause,  In  an  action  by  Jobn 
Euker  against  W.  M.  Perry  and  others.  Is- 
Boed  on  relation  of  George  W.  Williams 
against  R  McLendon.  ahertff,  to  compel  the 
sbCTltr  to  execute  to  relatw  a  deed  to  land  oC- 
fldally  sold  to  blm.  There  was  a  jadgmoit 
fc«  relator,  and  the  sheriff  appeals.  Berersed. 

P.  A.  WlUcox.  for  appellant   McNeill  & 

Hursey.  for  respondent. 

POPE,  J.  The  title  given  to  the  appeal  is 
misleading.  There  was  no  action  between 
these  parties.  It  seems  that  under  the  decree 
of  his  honor,  Judge  Izlar,  In  the  action  of 
John  Kuker  as  plaintiff  a^ilnst  W.  M.  Perry 
at  aL  as  defendants,  R.  McLendon,  as  sh^iff 
of  Florence  county.  In  this  state,  sold  a  tract 
of  land  wliich  was  purchased  by  George  W. 
WUllams  at, the  price  of  ?500.  When  the 
said  Williams  applied  to  the  said  McLendon 
as  sheriff  for  the  execution  of  the  title  to  him 
tor  such  tract  of  laud,  the  said  McLendon 
declined  to  do  so,  unless-  he  would  first  pay 
his  bill  of  costs  of  To  this  payment 

Williams  demurred,  unless  the  sum  of  $6^5 
for  commissions  were  stricken  therefrom,  ten- 
dering his  costs,  less  this  last-named  sum. 
McLendon,  as  sheriff,  stood  upon. his  rights,' 
demanding  his  entire  bUI  of  costs.  Thereup- 
on, In  the  action  aforesaid  of  Kuker  t.  W,  M. 
Perry  et  al.,  a  rule  was  issued  against  such 
McLendon,  as  sheriff,  requiring  him  to  show 
cause  why  he  refused  to  make  the  title  to 
Williams.  His  return  to  the  rule  set  up  his 
rights  to  these  commissions.  After  a  hearing 
-was  had.  Judge  Norton  passed  an  order  mak- 
ing the  rule  absolute  denying  these  commis- 
sions to  the  said  sheriff.  From  this  order  the 
said  McLendon,  as  sheriff,  now  appeals  to 
this  court  upon  the  single  ground  that  it  was 
error  of  law  tor  the  circuit  Judge  to  deny 
these  commissions  to  the  said  sheriff. 

There  is  no  question  that  under  the  re- 
peated adjudications  of  this  court,  when  one 
asserts  his  right  to  costs,  he  must,  in  order  to 
establish  such  claim,  refer  to  a  statutory  pro- 
vision setting  up  such  dalm.  The  appellant 
recognizes  this  rule  in  Its  fullest  extent,  ai^d 
alleges  that  under  section  740  of  our  Revised 
Statutes  he  bases  his  claim.  This  section 
reads  as  follows:  "All  Judicial  sales  shall 
be  made  by  the  sheriff,  unless  otherwise  pro- 
vided by  law.   In  aJl  Such  sales  made  by 


him  his  fees  shall  be  the  sanM  as  allowed 

by  law  on  sales  under  execution.  •  *  *" 
The  commissiens  embraced  in  the  bill  of 
costs  tendered  to  Williams,  the  purchaser, 
were  Intended  to  be  such  fees  as  allowed 
by  law  to  the  sheriff  on  sales  nnder  execu- 
tion. The  respondent,  however,  refers  to 
section  2561  of  our  civil  statute  laws,  wlilch 
provides:  Sheriff  shall  be  paid  *•*  •  •  for 
selling  land"  "nnder  decree  of  court.  In  lieu 
of  commlsaions  and  all  other  charges,  ex- 
cept for  advertising,  two  dollars.  •  •  •'* 
The  history  of  this  section  2561  seems  to  be 
about  this:  In  1870  (see  14  St  at  Large, 
324)  the  sheriff  was  required  to  make  all 
sales  of  real  and  personal  property  ordered 
to  be  sold  by  the  courts  of  common  pleas 
and  courts  of  probate,  with  the  same  fees 
ther^or  as  were  allowed  nnder  execution, 
and  In  1878  (see  16  St  at  Large,  G29)  tbhi 
was  so  altered  that  for  sales  of  land  under 
the  decree  of  probato  court  the  sheriff,  for 
selling  land,  was  allowed  two  dollars  In 
lieu  of  commissions  and  all  othw  charges 
except  for  advertising.  But  In  1880  (see  17 
St  at  Large,  300)  the  word  "probato"  was 
stricken  out  a°d  sheriffs  were  required  to 
accept  two  dollars  for  a  sale  of  land  nnder 
toe  decree  of  any  court  in  lieu  of  all  com- 
missions and  other  charges  except  for  ad- 
vertising. The  provisions  of  both  the  act 
of  1870  and  that  of  1880,  supra,  were  re- 
tained In  the  act  of  legislature  known  as 
tdie  "General  Statotes,"  passed  In  1882.  In 
1891  (see  20  St  at  Large,  1250)  the  legisla- 
ture provided'  that  sheriffs  of  Lancaster, 
Georgetown,  Charleston,  Chester,  Beaufort 
and  Lexington  counties  shall  be  entitled  to 
charge  and  receive  the  same  commissions  on 
moueys  received  and  paid  out  arising  from 
sales  of  property  under  a  decree  of  the 
court  as  are  now  allowed  the  clerics  of  court 
In  ^imllar  cases.  The  provisions  of  these  acts 
above  referred  to  are  Incorporated  In  the  Re- 
vised Statotes  of  1S93  at  sections  746  and  2561 
thereof,  tt  is  contended  that  there  is  an  to- 
conipatlbtllty  between  these  EeCtloas,  viz.  that 
provision  of  section  746  which  allows  the  sher- 
iff the  same  fees  for  selling  land  under  the 
decree  of  court  as  are  provided  when  he 
sells  property  under  the  usual  execution 
against  property  on  the  one  band,  and  that 
which  restricts  his  fees  for  such  sales  to 
two  dollars  under  section  2561.  One  of  the 
principles  governing  courts  in  the  construc- 
tion of  apparently  divergent  statutes  seem- 
ing to  relate  to  the  same  subject-matter,  and 
of  the  same  date.  Is  to  first  seek  a  con- 
.structlon  that  will  give  them  both  effect  If 
such  course  can  be  consistently  tokoi. 
With  this  principle  In  view,  an  examination 
of  these  stotutes  will  show  that  the  latter 
act  (section  2561)  relates  to  the  selling  of 
land  by  the  sheriff,  as  an  auctioneer  under  a 
decree  of  court,  and  for  this  service  his  fee 
is  restricted  to  two  dollars.  But  when  the 
sheriff,  under  a  decree  of  ,the  court,  both 
■sells  the  land  and  then  receives  or  collects 
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tbe  proceeds  of  each  sale,  this  teettoi  GiWi) 
does  not  provide  the  fees  tor  each  Joint  oek, 
bot  section  746  Is  Intended  to  supply  tbe 
eompenaatlon  toe  mtik  serrtees.  It  seems  to 
ns,  therefore,  that  the  dreott  indge  vas  In 
error,  and  tike  sheriff  Is  entitled  to  his  fees 
here  contested.  It  is  the  lodgment  of  this 
court  that  tbe  Judgment  of  tiie  drcalt  court 
be  rerersed,  and  tbe  cause  la  r^anded  to 
tbe  circuit  court,  where  tbe  rule  prayed  for 
by  tbe  relator  shall  be  discharged. 


(44  S.  C.  I) 

WILLIS  TOZEB. 
(Snpreme  Conrt  of  Bonth  Carolina.   April  IS, 
188S.) 

AOnOM    AOAINST  ■  ADHimSniATOR  —  JODOMBICT 

8UANCO  ACCIDBRINT— EFFBCT— AMBHDMBNT  OF 
SHPi^iNT  —  Application  of  Asbbts  of  Es- 
UTB. 

1.  Where  a  judgment  qnando  acciderint  was 
rradered  against  an  administrator  wlio  had  plead- 
ed plene  adrainistrarit,  an  action  of  debt  on  suet 
judgment  may  be  maintained  against  bim  person- 
ally for  assets  snbsequently  coming  Into  his 
bands. 

2.  Where  there  is  nothing  In  a  complaint  to 
show  plaintiffs  right  to  sue  m  a  representatlTe 
capadty,  tbe  words  "as  executor,"  In  the  caption, 
are  mere  enrplnsage,  and  may  be  stricken  out 
by  amendment  at  any  time. 

S.  Where,  in  an  action  against  an  adminis- 
trator on  a  judgment  Qnando  acciderint,  a  de- 
murrer to  the  complaint  was  snatained.  because 
It  failed  to  allege  that  the  asnets  subBequentiy 
received  by  defendant  were  applicable  to  the  My- 
ment  of  such  judfrment,  and  that  defendant  nad 
wasted  and  mtgapnrnpriated  the  same,  it  was  not 
wor  to  allow  olaintiS  to  amend. 

4.  Where  the  conrt  failed  to  decide  a  motion 
to  dismiss  the  complaint  an  exception  that  tbe 
court  erred  "in  refusing^  to  grant  such  motion 
pi-esents  nothing  for  review  on  appeal. 

5.  An  answer  of  an  administrator,  contain- 
ing a  plea  of  plene  administravlt,  moat  be  ac- 
companied 1^  a  fnll  and  particular  aoconnt  of  bis 
admmistiation,  witii  a  certified  copy  of  Uie  In- 
ventory and  appraisement 

6.  A  judgment  is  conclusive  between  the  par- 
ties, not  only  as  to  matters  actually  decided,  out 
elBO  as  to  those  necessarily  inrolved  In  its  rendi- 
tion. 

7.  In  an  action  a^inst  an  administrator,  a 
judgment  guando  acciderint  Is  prima  facie  an 
adjudication  tliat  there  are  no  debts  known  to  the 
administrator  which  would  take  precedence  of 
plaintiff's  claim,  and  that  assets  suhsequentiy 
coming  Into  posaession  of  the  estate  will  be  prima 
fade  aopllcaole  to  plalntUPi  judgment 

8.  In  an  action  against  an  administrator  on 
B  judgment  qnando  acciderint  averments  in  tbe 
complaint  that  defendant  baa  received  assets, 
and  nas  failed  and  refused  totapplv  them  to  the 
Judgment  and  has  vi^asted  and  misappropriated 
the  same,  are  allegations  of  fact  oot  condn- 
slons  of  law. 

9.  An  allegation  in  tbe  complaint  that  de- 
fendant Is  a  duly  appointed  aud  qualified  admin- 
istrator of  Intestate,  Is  sufficient  where  no  ex- 
ception la  taken  other  timn  by  oral  demnrrer  at 
the  trial 

10.  Where  a  complaint  baa  been  amended, 
and  a  new  answer  filed,  the  original  answer  may 
be  Introduced  by  plaintiff  as  prima  fade  evidence 
of  the  factB  admitted  therdn. 

11.  Where  an  administrator  has  pleaded  plene 
adminiBtraTit,  and  suffered  a  judgment  guando 
acdderint  In  bis  representative  capadty,  he  will 
be  estoived  from  claiming,  in  bia  answer  to  an 
action  on  anch  jndcxseut  that  asaeta  anbBeqnttit- 


ly  received  by  him  are  applkfible  to  any  other 
porpose. 

Appeal  from  common  pleas  drcult  court  of 
BiGjbland  oomitr;  James  Aldrich,  Jndga 

Action  by  Arlana  I.  WUUs,  as  executrix  of 
the  estate  of  George  Jj.  Dlsl,  deceased, 
ftgafaiBt  Vary  A.  Tonr.  for  the  reeorery  of 
mon^.  From  a  judginent  for  plalntlfC.  de- 
fendant appesls.  AISFmed. 

Tbe  order  of  Jndge  Fraser,  referred  to  In 
the  opinion,  was  as  follows: 

*rrhta  case  came  before  me  at  the  sitrlng 
term  of  the  conrt  held  in  April,  1894,  on  an 
OTal  demurrer.  If  the  amoided  complaint 
does  not  conform  to  the  orda*  of  Judge  Gary, 
giTing  l&Lve  to  amend,  a  demnrrer  la  not  tbe 
mode  by  \«1ilch  the  error  may  be  corrected. 
Thoe  may,  perhaim,  have  been  a  motion  to 
set  aside  the  amended  complaint  as  not  in 
confarmity  to  tbe  order,  and  it  might  have 
prevailed,  whether  It  was  or  was  not  suffi- 
cient on  demnrrer.  Jn  the  amended  com- 
plaint we  have  the  following  allegations:  (1) 
There  was  a  fmrner  action  against  the  de- 
fendant as  administratrix,  in  whli^i  she 
pleaded  plene  admlnlBtraTlt.  C9  That  on 
tUa  plea  there  was  judgm»t  to  her  favm, 
and  a  jndgmoit  against  her  for  9638.08,  as 
administratrix,  quuido  acciderint  (S)  That 
since  the  roidltion  of  this  Judgment  she  has 
received  tor  the  estoto  of  her  totestate  the 
sum  of  91,060.02.  <4)  That  execution  has 
been  lasned  on  tbe  said  ju^ment,  and  that 
tbe  sheriff  made  a  return  of  nulla  bona  there- 
to. (5)  That  tbe  said  sum  of  91,060.02  Is  ap- 
plicable to  tbe  plaintiff's  judgment  and  ex- 
ecution. (6)  That  the  defendant  baa  failed 
and  refused  so  to  apply  the  same,  but  has 
wasted  and  misappropriated  tbe  same.  I  do 
not  think  It  important  to  enter  Into  a  review 
of  tbe  authorities  on  tbe  scbject  Chit  Fl.  p. 
S61;  Williams,  Bx'rs,  p.  1381.  I  am  not  pre- 
pared to  say  that  there  are  no  drcumstances 
under  which  an  administrator,  situated  as 
tbe  defendant  is  in  this  case,  would  not  be 
held  liable  to  pay  tbe  plaintiff's  judgment 
out  of  his  own  estote,  because  be  has  received 
an  amount  equal  to  It  since  the  former  judg- 
ment quando  was  rendwed.  Take  a  case  to 
which  tbe  assets  which  came  to  the  bands  of 
tbe  administratrix  after  the  judgment  quando 
are  destroyed  by  tbe  act  of  God  or  of  the  pub- 
lic enemy,  or,  again,  where  there  was  such  a 
wholesale  destruction  of  values  by  the  ter- 
mination of  tbe  lato  Civil  War;  and  other 
cases  migat  suggest  themselves.  These,  bow- 
ever,  would  be  matters  to  be  set  np  in  the 
answer.  I  think  that  the  judgment  In  tbe 
form^  case  Is  at  least  prima  tocle  an  adjudi- 
cation that  there  are.  or  were  at  tbe  rendition 
thereof,  no  debts  or  otoer  obllgatlonB  of  which 
tbe  admlnlstratrtx  had  notice^  which  would 
take  precedence  of  plaintiff's  debt  In  admin- 
istration ot  future  assets.  On  the  coming 
Into  possession  of  sncb  assets,  they  are  prima 
facie  applicable  to  plaintiff's  judgment  and 
remain  so  until  the  contrary  is  pleaded  and 
shown.  It  la  thoreftm  ordered  and  adjudged 
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tbat  tbe  desnnrrtt*  be  ovemded,  ar^d  tUat  the 
defendant  bare  leave  to  ai':  .-er  within 
twenty  days,  U  she  has  not  al.  ofidy  done  so." 

The  defendant  excepted  to  the  order  ot 
Judge  Fraser  refusing  to  dismiss  the  com- 
plaint, and  to  the  order  of  Judge  Aldrlch  re- 
fusing the  motion  for  nonsnit,  and  to  the 
further  rulings  and  the  charge  of  his  honor. 
Judge  Aldrlch,  upon  the  following  grounds: 

"(1)  Tor  tbat  his  honor,  Judge  Fraser,  err- 
ed in  refusiug  to  grant  the  motion  of  the 
defendant  to  dismiss  the  complaint,  made 
on  the  ground  that  the  order  of  Judge  Gary. 
directing  the  said  complaint  to  be  amended, 
had  not  been  complied  with. 

"(2)  For  that  hla  honor,  Judge  Fraser. 
erred  in  holding  that  'the  Judgment  quando 
in  the  former  action  was  prima  facie  an 
adjudication  that  there  are,  or  were  at  the 
rendition  thereof,  no  debts  or  other  obliga- 
tions of  which  the  administratrix  bad  notice 
which  would  take  precedence  of  the  plain- 
tiCTs  debt  in  administration  of  future  assets, 
and  tliat  on  the  coming  into  ttie  possesslou 
of  Hucfa  assets  they  are  prima  facie  applica- 
ble to  plalDtlfTs  Judgment,  and  remain  so 
until  the  contrary  is  pleaded  and  shown.' 

"13)  For  that  his  honor,  Judge  Fraser,  err- 
ed in  holding  upon  demurrer  that  the 
amended  complaint  stated  a  cause  of  action, 
whereas  his  tumor  should  have  dismissed 
the  amended  complaint  on  the  ground  that 
there  were  no  allegations  of  fact  to  show 
that  the  assets  alleged  to  have  been  received 
by  the  defendant  were  applicable  to  the 
plaintifTs  Judgment,  and  that  the  said  de- 
fendant had  wasted  and  misappropriated 
the  said  assets. 

"(4)  For  that  his  honor.  Judge  Aldrlchj 
erred  In  holding  that  the  pleadings  did  not 
deny  and  put  In  issue  the  appointment  of 
the  plaintiff  as  executrix  of  the  will  of 
George  L.  Dial. 

"(S)  For  that  his  honor,  Judge  Aldrlch.  err- 
ed In  admitting  in  evidence  the  original  an- 
swer of  the  defendant  to  prove  assets  re- 
ceived by  the  defendant,  whereas  his  honor 
should  have  held  that  the  complaint  and  an- 
swer having  been  amended  und«-  the  order 
of  the  court,  and  the  original  answer  not  be- 
ing verified,  and  no  evidence  being  offered 
to  show  that  the  said  answer  had  been 
brought  to  the  attention  of  the  defendant, 
the  same  was  Incompetent  as  evidence  for 
the  purpose  indicated,  and  could  not  be  used 
as  an  admission  of  the  defendant 

"(6)  For  that  his  honor.  Judge  Aldrlch, 
erred  in  refusing  defendant's  motion  for  a 
nonsuit,  whereas  his  honor  should  have 
granted  the  said  motion,  on  the  grounds:  (a) 
Because  there  was  a  total  failure  of  evi- 
dence to  show  that  a  Judgment  had  been 
obtained  by  the  plaintiff  against  the  defend- 
ant In  ber  r^resentative  capacity  in  a  prior 
action,  wherein  the  defendant,  by  plea,  con- 
fession,  or  default,  admitted  assets,  or  the 
■aid  defendant  bad  been  found  to  have  as- 
Mta  by  tba  TOrdlet  of  a  Jury  on  and  against 


the  plea  of  plene  admlnlstzavit  generally  or 
praeter;  bat,  If  It  should  be  held  tbat  the 
action  could  be  maintained  upon  a  Judgment 
quando,  then,  (b)  because  there  was  a  total 
failure  of  evidence  to  show  ttiat  any  assets 
had  been  received  by  the  defendant  which 
were  applicable  to  the  payment  of  the  Judg- 
ment quando  in  evidence;  (c)  because  there 
was  a  total  failure  of  evidence  to  show  that 
the  defendant  had  wasted  and  misappro- 
priated the  said  assets;  and  (d)  because  the 
plaintiff  having  Introduced  the  original  an- 
swer of  the  defendant  In  evidence  to  show 
that  certain  assets  had  been  received  by  the 
defendant,  and  such  admission  being  In  the 
same  paragraph  and  In  the  same  sentence 
qualified  and  avoided  by  the  averment  that 
the  assets  received  had  been  duly  adminis- 
tered and  paid  out  according  to  law,  and 
that  the  said  defendant  had  not  tn  her  hands 
any  assets  applicable  to  the  claim  of  plain- 
tiff, such  statement  should  be  taken  as  a 
whole,  and  the  plaintiff  thereby  established 
conclusively  the  defense  interposed  by  the 
answer;  and  the  defendant  is,  therefore,  en- 
tlUed  to  a  Judgment  of  nonsuit 

"(7)  Because  his  honor,  Judge  Aldrlch,  err- 
ed In  refusing  to  allow  the  defendant  to  an- 
swer the  following  questions,  and  in  ruling 
the  same  to  be  Incompetent  and  irrelevant: 
(a)  In  the  administration  of  the  estate  of 
your  husband,  have  you  ever  paid  any  debts 
due  by  the  estate?  (b)  Mrs.  Tozer,  have 
you.  In  the  administration  of  your  husband's 
estate,  paid  out  any  funds,  any  assets  that 
came  Into  your  hands,  or  from  your  own  mon- 
ey, debts  of  the  estate,  for  attomey's  fees  or 
for  the  administration  of  the  estate?  (c)  Have 
yon  advanced  any  money;  If  so,  how  much? 
(d)  Have  you  paid  any  money  out  of  your  own 
pocket,  out  of  your  own  funds,  for  any 
debts  of  the  estate?  (e)  Have  you,  since 
the  decree  in  the  former  case,  paid  out  of 
the  money  received  by'  you  on  account  of 
this  legacy  left  to  your  husband  by  John  C. 
Dial  any  of  the  debts  Incurred  by  you  as 
administratrix  in  the  administration  of  that 
estate?  (f)  Have  you  paid  out  any  money 
out  of  that  money  received  by  you  for  at- 
torney's fees  incurred  by  you  in  carrying 
on  and  In  protecting  the  estate  that  you  are 
administratrix  of?  (g)  Have  you  paid  out 
of  that  money  received  by  you  on  account 
of  that  legacy  any  debts  due  by  the  said  es- 
tate to  the  state,  such  as  taxes? 

"(8)  For  that  his  honor,  Judge  Aldrlch,  err- 
ed in  holding  tbat,  the  defendant  having 
pleaded  plene  admin  istravit  and  suffered 
Judgment  qnando  acclderlnt  to  be  taken 
against  her  in  her  represeutatlve  capacity  In 
the  former  action,  she  thereby  admitted  tliat 
any  assets  received  after  the  said  judgment 
would  be  liable  for  its  payment  snd  was 
thereby  estopped  from  saying  that  such  as- 
sets, when  received,  were  applied  to  aoy  oth- 
er purpose  than  to  the  payment  of  the  said 
Judgment,  end  In  thereby ,  boldtog  the  said 
Judgmoit  to  be  B  lien  m  ttie.sBld  aswta  1o 
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priottty  ova  anr  And  all  other  debts  or  Ua* 
bUitles  of  tbe  estate  of  her  said  intestate,  as 
as  In  priority  of  her  claim  to  to  reim- 
bursed for  tbe  necessaiy  expenses  of  ad- 
ministration made  by  the  said  defendant  In- 
dlTldnally,  and  In  antictpatiott  of  assets. 

"(j3)  For  that  his  honor,  Jndse  Aldrlch,  er^ 
ed  In  refnstnff  to  allow  tba  defendant  to 
amend  tbe  second  iiaragraph  of  her  answer 
to  the  amended  complaint  so  as  to  read  that 
aftw  the  receipt  of  tbe  said  snm  of  six  hun- 
dred and  sIxty-flTe  and  S^lOO  dollars,  tbe 
dotendant  paid  ont  said  money  for  attorney's 
fees,  and  In  Om  dne  administration  of  tbe 
estate. 

"(10)  ror  that  hlB  honor,  Judge  Aldrlcb, 
etrad  In  holding  that  the  record  in  the  case 
of  Arlana  l.  Dial,  as  executrix  of  the  will  of 
George  I*.  Dial,  deceased,  against  Mary  A. 
Tozer  Individually  and  as  administratrix  of 
the  estate  of  Bicbard  Tozw.  deceased,  and 
others,  Introduced  1^  tbe  defendant  to  sns- 
taln  her  plea  of  another  action  pmdlng,  did 
not  snatain  the  said  plea;  and  In  holding 
that  though  the  parties  to  the  suit  now 
I>endlng  were  made  parties  to  tbe  former 
suit,  thcty  were  made  parties  oo  a  different 
character,  and  wholly  separate  and  distinct^ 
and  for  other  purposes,  and  that,  therefore, 
the  said  plea  in  abatemoit  was  gone;  and  fai 
holding  fortber  tbat^  In  order  to  sustain  the 
said  plea  In  abatement  the  parties  plaintiff 
must  be  the  same,  and  that  In  these  cases  the 
parties  plaintiff  were  not  tbe  same;  whareaa 
his  honor  should  have  htid  that  the  said  rec> 
ord  ahowed  that  the  parties  In  the  said  causes 
were  substantially  the  same,  and  that  thesame 
subject-matter  was  inrolred  in  both  causes, 
and  that  tto  wld  plea  In  abatement  was 
therefore  good. 

"OD  For  that  his  honw.  Judge  Aldricb, 
erred  In.beMIng  tiiat  although  due  advertise- 
ment  was  made  the  d^endant  as  admin- 
istratrix of  Rldiard  Tozer,  calling  upon  all 
and  dngular  tbe  creditors  of  the  estate  of 
the  said  Toser  to  present  and  prove  their 
claims  against  the  said  estate,  and  that  al- 
thouj^  tbe  said  bond  of  Frances  Arnold— up- 
on which  the  Ju^^ent  quando  forming  tbe 
bads  of  tills  action  wu  afterwards  obtained 
—was  not  presented  to  the  dtfoidant  within 
the  time  limited  by  law  after  the  said  adrcr^ 
tisemrait  and  although  this  defendant  had  no 
notice  tbweof  until  on  or  about  the  Ist  day 
of  December,  1886,  this  dtfoidant,  havinK 
fiUled  to  set  these  facts  up  as  a  defense  to 
tbe  fonner  action,  was  estopped  from  avail- 
ing herself  of  them  as  a  defense  to  this  ac- 
tion. 

"(12)  For  that  hie  honor,  Judge  Aldricb, 
erred  in  charging  the  Jury  that  *tbe  judgment 
of  tbe  court  meant  [that  is  to  say,  the  Judg- 
meDt  quando  accldertnt,  which  forms  the 
basis  of  this  action]  that  she  didn't  have 
the  money  then  as  admlnistratilx.  bat  that 
out  of  tbe  assets  which  might  afterwards 
come  into  her  hands  she  must  pay  it.' 

•*(XSi  Because  hla  honor.  Judge  Aldricb, 


erred  In  charging  the  jury  as  follows:  IX 
yon  are  satisfied  that  ahb  [meaning  the  de- 
ftedanQ  received  tbe  -mtmey  to  the  extent 
asked  ftw  in  the  complaint  and  failed  to  pay 
It  on  the  Ju^moit  of  the  plaintiff,  they  ar^ 
entitled  to  a  Judgm^t  In  hex  uiswer  die 
admits  having  received  the  money,  and  sets 
up  the  plea  tbat  she  applied  It  to  otiier  pur- 
poses^ which  purposes  I  have  bad  to  hold 
were  not  jU8tlflabI&  She  had  no  right  to  pay 
it,  and  tbe  question,  therefore,  ia,  is  stae  in* 
debted  to  the  amount?  Did  she  rec^e  the 
money,  and  fall  to  apply  it  to  the  Judgm^t? 
If  she  did,  your  judgment  must  be  for  tbe 
plaintiff.' 

"(14)  For  that  his  honor,  Judge  Aldricb. 
erred  In  holding  that  the  original  answer  of 
the  defendant  was  evidence  to  show  that  the 
defendant  had  wasted  anA  misai^roprlated 
the  assets  alleged  to  have  been  received." 

Ifelton  &  Melton,  for  appellant  Lylea  & 
Muller,  for  respondent 

GARY,  J.  On  the  10th  of  January.  1887. 
Frances  Arnold  Instituted  an  action  In  tbe 
court  of  conmon  pl^  for  Richland  coun^ 
against  the  defendant  oa  administratrix  of 
tbe  estate  of  Richard  Toser,  to  f(«ecloBe  a 
mortgage  on'  certain  real  estate  in  the  city 
of  Columbia,  ^e  defendant  pleaded  plene 
admlnistravit  complying  with  rule  21  of  the 
circuit  court  by  filing  a  sworn  copy  of  her 
lnv«it<»7  and  appralsem^t  and  by  giving  a 
statement  of  her  administration  as  follows: 
"That  no  goods  w  chattels,  rights  or  credits, 
which  were  of  tbe  said  Richard  Tooer  at  tbe 
time  of  his  death,  have  come  into  bar  hands 
as  admbdsttatrtx  to  be  by  her  administered, 
exc^t  certain -persMial  property,  tbat  is  to 
say,  •  •  *  which  said  property,  now  In 
the  posaesdon  of  this  defendant  was  duly 
appraised,  according  to  law,  at  tbe  sum  of 
9195,  and  that  die  baa  paid  -ont  the  sum  of 
92gt>.09  -.on  account  of  the  expaises  of  the 
last  Illness  and  of  the  funeral  of  her  said 
intestate,  and  for  fees  of  admlniatraUon; 
and  this  defendant  files  herewitta  a  ooity  of 
tbe  InvCTtory  and  appraisement  of  tbe  estate 
of  hear  said  Intestate.  Wherefore  tills  de- 
fendant prays  that  whatever  judgment  be 
given  against  bar  In  the  premises  may  be 
made  subject  to  this,  her  defense,  that  she 
has  fully  administered  all  tbe  goods  and  chat- 
tds,  lights  and  credits,  of  her  Intestate, 
which  have  omie  Into  her  hands  aa  admlnla- 
tratrlx  to  be  administered  1^  ber,"  That  ac- 
tion resulted,  on  tiie  8th  of  May,  1888,  In  a 
Judgm«t  in  ftivor  of  the  plaintiff,  Frances 
ArmM,  against  tbe  defendant  aa  adminis- 
tratrix, tor  9688.08.  The  decree  In  that  case 
provided:  "That  if  tbe  proceeds  of  tbe  ate 
be  insufflclent  to  psy  the  amount  adjudged  to 
be  due  to  the  plaintiff,  with  interest  and 
costs,  as  aforesaid,  tbe  master  shall  uped^ 
tbe  amount  of  such  deficiency,  and  that  the 
defendant.  Mary  A.  Toser,  as  admhiistratrix 
as  aforesaid,  do  pay  the  same  to  the  plain- 
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tUC  'tbe  bbSA  FnncVB  Anudd,  Wltli  Interest 
from  the  data  of  tach  report,  out  of  any  a»- 
seta  that  may  oome  into  bo-  bands  to  be  ad- 
mhUateredt  other  fhan  such  as  are  specified 
Id  her  answor  berdtai.  and  that  s^d  plaintiff 
hare  execntlan  tiierefoe.'*  The  land  was  sold, 
and  the  mastor  reported  a  deOdencj  of  ¥638.- 
08.  A  Judgment  fraa  thereupon  entered  by 
said  Francee  Arnold  ia  conformity  to  aald 
decree  against  the  said  administratrix.  She 
Bubaeqnently  received  f 666.55,  wha^pon  ex- 
ecution waa  Issued  iqton  the  aforesaid  ]ndg^ 
meat,  which  had  In  the  meantime  been  as* 
signed  to  the  plaintiff  tn  the  present  action, 
but,  the  defendant  refusing  to  apply  money 
to  the  execution,  a  nulla  bona  return  was 
made  thereon,  and  this  action  commenced 
on  the  4th  day  of  Septembor,  1892. 

The  defendant,  In  her  answer,  admitted  the 
receipt  of  the  assets  but  pleaded:  "That  at 
divers  times  during  her  administration  of  the 
said  estate  without  knowledge  and  notice  of 
the  indebtedness  to  tbA  said  Frances  Arnold, 
as  set  forth  In  the  omnplalnt  herein,  and  prior 
to  the  comm«icem«it  of  the  action  upon  the 
bond  and  mortgage  ot  the  said  Frances  Ar-' 
nold,  the  defendant,  In  anticipation  ot  receiv- 
ing the  said  legacy,  advanced  and  paid  out  of 
her  own  moneys  certain  debts  of  the  estate  of 
the  said  Bldiard  Tozer,  and  certiUn  oEpenses 
of  administration,  tnclndlng  fees  toe  profes- 
si<Hial  services  of  her  attorn^  In  and  about 
her  defense  to  the  action  pending  against  her 
as  said  administratrix,  as  haelnafter  set 
forth,  for  which  She  asks  to  be  reimbursed 
out  of  the  assets  herdnafter  actoiowledged 
to  have  been  received  by  her,  which  said 
debts  and  expoises  of  admlnlstratloD  amount 
in  the  aggregate  to  the  sum  of  $1,667.70;  and 
the  d^endant  furthw  arm  that  at  the  time 
of  the  issuing  at  the  execution  set  out  In  the 
sixth  paragraph  of  the  complaint  she  did  not 
have,  and  has  not  now,  In  h»  hands,  to  be 
administered,  any  assets  of  the  estate  of  her 
said  Intestate."  The  defendant,  in  her  an- 
swer, also  alleges  that  over  and  atrare  the 
amount  for  wblch  the  plaintiff  herein  de- 
mands Judgment  against  the  defendant  there 
are  dne  and  outstanding  against  the  estate 
of  the  defendant's  intestate,  of  equal  rank 
with  the  Judgment  held  by  the  plaintiff, 
claims  in  various  anms,  amonntlng  In  the  ag- 
gregate to  the  sum  of  $220.  The  cause  came 
on  to  be  tried  upon  the  pleadings  at  the  sum- 
mer tram,  1893,  of  the  court  of  common  pleaS 
for  Blchland  county,  his  honor,  Judge  Ernest 
Gary,  presiding.  Upon  the  reading  of  the 
comidalnt,  the  defcsidant  Interposed  a  mo- 
tion to  dismiss  tbe  complaint,  by  way  of  oral 
demurrer,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  actifA  (1)  because  It  contained  no 
allegaticoi  that  a  Judgment  had  been  obtained 
by  the  plaintiff  against  the  defendant  in  her 
lepreaentattve  capacity  In  a  prior  action, 
wherein  tbe  said  defendant,  by  plea,  confes- 
slw.  or  defaiAt,  admitted  anets,  or  the  said 
def dsdant  had  been  found.tq  havO' assets  by 


tbe  verdict  ot  a  Jury  tte  ftnd  agalnat  tbe  plea, 
of  ploie  admlnlstmvlt  generally  or  praeter; 
(2)  If  It  shonld  be  held  that  tbe  action  would 
lie  on  a  ifndgm^  quando  aodderlnt.  because 
the  complaint  contained  no.  aUegatlfm  of  fiuit 
to  the  effect  that  the  funds  alleged  to  have 
been  received  by  the  defendant  as  adminis- 
tratrix wen  ap^lcable  to  the-  payment  of 
such  Judgment,  and  that  tbe  said  defendant 
had  wasted  and  misappropriated  tbe  said  as- 
sets; and  (3)  because,  white  It  a^ieared  la 
the  caption  of  tbe  complaint  that  tbe  plaintiff 
was  suing  In  her  represoitative  capacity  as 
executrix,  there  were  no  all^iatitms  of  tact 
In  the  body  <a  the  complaint  showing  her 
right  so  to  sue.  On  this  motitm  his  honor. 
Judge  Gary,  redting  the  points  as  above  set 
forth,  made  and  entered  the  following  order: 
"I  am  of  the  <vInlon  that  the  first  and  tiilrd 
grounds  are  not  well  takoi,  but  that  tbe  de- 
murrer ou^t  to  be  sustained  on  the  second 
ground.  It  Is  therefore  ordered  that  the  de- 
murrer be  sustained  on  tbe  ground  specified, 
but  that  the  plaintiff  have  leave  to  amend  ber 
complaint,  and  that  the  d^ndant  have  twen- 
ty days  In  which  to  answer  the  amended 
complaint  to  be  served  upon  her."  To  this 
order  the  defendant  duly  filed  tiie  following' 
exceiitlons: 

(1)  "Fot  that  biB  haaot  erred  In  not  sustaliH 
Ing  the  motion  by  way  ta  oral  demurrer  In- 
terposed by  the  defendatat  on  the  ground  that 
the  action  of  debt  on  a  judgmmt  suggesting 
a  devastavit  against  an  administrator  Indi- 
vidually will  not  lie  In  a  case  where,  In  the 
former  action,  there  has  been  no  admlsdon  at 
confession  of  assets,  ot  assets  finmd  1^  the 
verdict  of  a  Jury  on  and  against  the  plea  of 
plene  admlnlstravlt  generally  or  praeter,  and 
in  holding  that  tbe  said  ground  was  not  weU 
taken."  The  appellant  contends  (to  use  the 
language  of  her  attorneys)  tiiat  *it  la  well 
settled  In  the  state  that  an  action  of  debt 
on  a  Judgment  suggesting  devastavit  ^11  not 
He  on  a  Judgment  quando  aeclderlnt,  but  only 
vrhen  a  Judgment  has  been  obtained  against 
an  admtnlstrator  in  his  representative  ca- 
pacity, tn  which  he  admits  assets  by  plea, 
confession,  or  default,  or  found  by  the  verdict 
of  a  Jury  on  and  against  the  plea  of  plene 
admlnlstravlt  generally  or  praeter."  To  sui>- 
port  this  position  the  appellant's  attorneys 
rely  upon  the  case  of  Brown  v.  Hillegaa,  2 
HUl  (S.  O.)  *447,  In  which  Judge  O'NeaU, 
delivering  the  opinion  of  the  court,  says:  "In 
Jones  V.  Anderson,  4  McCord,  118,  Judge 
Colcock,  who  d^lvered  the  opinion,  cites  with 
approbation  the  remarks  of  the  court  of  ap* 
peals  of  Virginia,  which  said  that  "a  sugges- 
tion of  a  devastavit  may  be  likened  to  a  crim- 
inal prosecution,  and  an  executor  shall  not  be 
presumed  guilty  of  a  devastavit  until  It  ts 
found  against  him  by  verdict'  I  concur  ful* 
ly  In  this  dictum.  An  executor  or  adminis- 
trator Is  not  to  be  made  liable  de  bonis  pro- 
prlis  until  his  devastavit  Is  l^lly  and  firmly 
established.  In  this  state  this'  can  only  be 
.  done  by  estableblng-^Flrst,  his  testa ttnr's 
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debt  by  matter  of  record  ^.  6v  a  judgment  re- 
covered de  boDls  teatatwis  against  tbe  execu- 
tor or  admlDlsttator);  second,  assets  admit- 
ted by  tbe  defendant's  plea,  confession,  or  de- 
fault, OT  found  by  the  verdict  of  a  Jury  on 
and  against  tbe  plea  of  plene  admlalstraTit 
generaUy  or  praeter;  and,  thli^,  that  the  de- 
fendant has  wasted  such  assets.  These  ate 
facts  which,  although  they  may  be  proved 
by  matter  of  record,  must  be  found  against 
the  defendant  by  the  verdict  of  a  Jury,  before 
Judgment  and  execution  can  go  against  blm 
de  bonis  propriis."  They  also  rely  upon  the 
case  of  Ford  v.  Rouse,  Rice,  219,  in  which  the 
court,  aft^  quoting  the  doctrine  laid  down 
In  Brown  v.  Hlllegas,  says:  "Under  these 
rules  it  Is  plain  to  be  seen  that  the  defendant 
la  not  In  any  danger  of  a  personal  liability  In 
an  action  of  debt  suggesting  devastavit." 
Also  upon  the  case  of  Spoon  v.  Smith,  36  S. 
C.  588.  15  S-  B.  800,  In  which  Mr.  Justice 
Pope,  as  the  organ  of  the  court,  says:  "It  Is, 
no  doubt,  true,  as  a  general  proposition,  that 
the  plea  of  plene  admlnlstravlt,  set  up  by  a 
personal  representative  of  a  deceased  debtor, 
In  a  suit  by  a  creditor  of  such  deceased  debt- 
or, when  accepted  as  true,  or  estat^shed  to 
be  true,  In  such  a  suit,  restricts  such  suing 
creditor  to .  a  Judgment  qnando  acclderint, 
thereby  releaalng  the  r^reaentatlve  from  all 
liability  for  assets  «f  the  deceased  debtor  that 
come  Into  the  personal  rq^^aentatlve's  bands 
up  to  the  date  of  the  Judgmoit,  thereby  ren- 
dering such  personal  representatlTe  liable  for 
such  assebB  of  tiie  deceased  debtor  as  should 
or  may  come  Into  his  hands  after  such  Judg- 
ment BoBborough  v.  HlUs,  S5  8.  a  678,  15 
S.  B.  281."  Aji  examination  of  the  cases  of 
Brown  t.  HlUegas  and  Ford  t.  Rons^  supra, 
wUI  show  that  the  principles  therela  stated 
bare  no  application  to  a  case  like  this;  in 
fact  there  is  not  a  dngle  drcumstanoe  in 
either  of  those  cases  calling  forth  the  doc- 
trine asq;>Ucable  to  the  pres^  case.  Tbe_  case 
of  Spoon  T.  Smith,  instead  of  sustaining  ap- 
pellant's  portion,  is  authority  against  It  be- 
cause it  shows  that  although  the  personal 
ropresentatlTe.Is  not  liable  under  a  Judgment 
qnando  acclderint  for  assets  that  come  into 
his  hands  up  to  the  date  of  the  Judgment  be 
is  "liable  for  such  assets  of  the  deceased 
debtor  as  should  ot  may  come  Into  Us  hands 
after  such  Judgment"  The  practice  followed 
by  the  plaintiff  herein  was  adopted  In  the 
cases  of  MdDowell  v.  Branham,  2  Nott  & 
HcC.  572,  and  Summers  t.  Tldmwe,  1  Mo- 
Gord,  270,  and  no  objectiw  was  made  to  the 
proceedings  on  the  ground  mentioned  herein, 
although  they  were  dismissed  on  other 
grounds.  It  Is  also  sustained  by  Williams  on 
Executors  (volume  2,  p.  'ITOS),  where  the  au- 
thor says:  "If  a  Judgment  of  assets  quando 
acclderint  has  been  entered  against  an  execu- 
tor or  administrator,  the  plalntlfit  cannot  have 
execution  until  some  assets  come  Into  the 
bands  of,  the  defendant,  when  the  plaintiff 
may  bring  an  action  of  debt  iq>on  the  Judg- 


ment," eto.  A  oondusire  answer  to  the  po- 
sition of  the  appellant  it  seems  to  ns,  la  that 
when  the  personal  r^resentatlve  la  sued  in 
an  action  of  debt  upon  the  Judgment  quando 
acclderint  suggesting  a  devastavit  the  de- 
fendant can  then  have  the  issue  of  fact  as  to 
a  devastavit  tried  by  a  Jnry;  and  not  until 
this  is  found  against  bim,  and  Judgment  en- 
tered, la  he  liable  de  bonis  i^oprils.  Any 
other  course  than  that  pursued  by  the  plain- 
tiff herein  would  cause  a  multiplicity  of  suits, 
which  the  Code  abhors.  This  exception  Is 
overruled. 

(2)  "For  that  his  honor  erred  In  not  sus- 
taining the  demurrer  made,  upon  the  ground 
that  whUe  it  api^ears  in  the  caption  of  the 
complaint  that  the  plaintiff  Is  ening  in  her 
representative  capacity  as  executrix,  there 
are  no  allegations  of  fact  in  the  body  of  the 
complaint  to  show  her  right  so  to  sue,  and 
In  holding  that  the  said  ground  was  not  well 
taken."  This  exception  cannot  be  sustained, 
because  the  words  "as  executrix,"  in  the 
caption  of  the  complaint  were  merely  sur- 
plusage, Immaterial,  and  can  be  struck  out 
by  amendment  at  any  time.  Carroll  v. 
Tompkins,  14  S.  G.  223.  See,  also,  Mickle 
V.  Construction  Co.  (S.  G.)  19  8.  E.  725. 

(3)  "For  that  his  honor  erred  In  not  sua* 
talning  the  demurrer  on  one  or  both  of  the 
said  grounds,  and  In  granting  the  plalndff 
leave  to  amend  her  complaint;  whereas  his 
bonw  should  have  snstalned  the  demurrer 
on  one  or  both  of  the  si^d  grounds,  and  dis- 
missed the  complaint"  Tbe  amendment  ^s 
in  accordance  with  the  liberal  Bf/Mt  of. the 
Code,  and  was  properly  allowed.  This  ex- 
ception Is  therefore  overtuled. 

In  pursuance  of  the  order  of  Judge  Gary, 
the  plalnUff  amended  her  complaint  by  In- 
serting at  the  end  (tf  paragraph  8  of  the 
original  complaint  the  additional  words: 
"Which  said  sum .  is  applicable  to  the  pay- 
ment of  the  Judgment  above  alleged,  all 
of  which  amount  the  defendant  has  fail- 
ed and  refused  to  apply  to  said  Judgment 
but  has  wasted  and  misappropriated."  The 
cause  came  on  to  be  tried  on  the  amend- 
ed pleadings  at  the  spring  term,  1894,  of 
the  said  court  his  honor.  Judge  Fraser, 
presiding.  TTiran  the  reading  of  the  amended 
comi^lnt  the  def en^mt  Interposed  a  motion 
to  dismiss  the  complaint  on  the  ground  that 
.the  order  of  Judge  Gary  had  not  been  com- 
plied with,  the  amendment  Inserted  by  the 
plaintiff  being  conclttslons  of  law,  and  that 
there  were  In  the  complaint  as  amended  no 
allegations  of  fact  to  the  effect  that  the  as- 
sets allied  to  have  been  received  by  the 
defendant  as  administratrix,  were  appli- 
cable to  the  payment  of  tlie  Judgment  form- 
ing the  basis  of  the  plaintiff's  action,  and 
no  allegations  of  fact  to  the  effect  that  the 
defendant  .had  wasted  and  misappropriated 
the  sajd  assets,  as  required  by  the  said 
order;  and  the  defendant  also  Interposed  a 
motion  by  way  of  oral  demurrer  to  the  said 
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amended  complaint,  for  the  reaaon  tbat  It 
did  not  state  faeta  tuffldoit  to  conrtltate  a 
eanae  of  action.  Hta  bonor,  Jndg«  Fiaaw, 
newring  bla  opinion  at  tbe  time,  entered  an 
order  of  continuance,  and  thereafter  filed 
the  order  which  will  be  Incorporated  In  the 
report  of  the  case. 

The  first  exception  to  the  order  of  Jndge 
Fraaer  Is  as  followa:  "For  that  his  honor, 
Judge  Fraser,  erred  In  refusing  to  grant  tbe 
motion  of  the  defendant  to  dismiss  the  com- 
plaint made  on  the  ground  that  the  order  of 
Judge  GaE7  directing  tbe  said  complaint  to 
be  commenced  had  not  been  complied  with." 
It  cannot  be  sustained,  because  it  does  not 
appear  that  Judge  Fraser  made  any  ruling 
upon  the  question  raised  hy  this  exception. 
In  the  case  of  Gbamblee  t.  Trlbble^  23  &  0. 
TO,  Obief  Jnattee  Simpson,  In  speaking  for 
the  court,  says:  "Inasmuch  as  the  circuit 
Judge  made  no  ruling  for  the  first  Ques- 
ti(m,— 1.  e.  the  constitutionally  of  the  act 
ebartering  tbe  company,— we  do  not  regard 
that  question  'as  before  ns,'  as  we  ain  only 
review  swA  questions  of  law  as  may  be 
adjudged  and  determined  below.  In  the  ab- 
sence of  any  ruling  by  the  circuit  judge,  no 
question  can  arise  In  this  court"  This  case 
ia  not  like  that  of  Aultman  v.  Utsey  (S.  a) 
U  8.  B.  61T,  where  the  ezcn^on  was  based 
on  the  ground  that  the  circuit  Judge  had 
failed  to  dedde  one  of  tbe  drfenses  set  up 
In  tbe  answer.  In  the  case  before  ns  the 
exception  complains  of  error  on  the  part  of 
tbe  presiding  Judge  "In  refusing  to  grant 
the  motion  to  dlraniss  the  complaint**  etc., 
but  not  because  be  failed  to  decide  such 
motion.  This  «cception  Is  orermled. 

Tbe  second  exception  to  flie  order  of  Judge 
Fnaee  Is  as  foOows:  (2)  "Ptur  that  bla  honor, 
Judge  Fraser,  erred  In  holding  that  the  Judg- 
ment qnando  in  tbe  former  action  was  prima 
fiude  an  adjudication  that  ttiere  are.  or  were 
at  tbe  rendlUon  thereof,  no  debta  or  other 
otdlgations  of  which  tbe  administratrix  had 
notice  which  would  take  precedence  of  the 
plalntUTs  debt  in  admlnlatralion  of  future 
assets,  and  that  on  the  coming  into  the  pos- 
session of  such  assets  they  are  prima  fade 
applicable  to  plalntlirs  Judgment,  and  remalo 
so  until  the  contrary  Is  pleaded  and  shown." 
Section  204G  of  the  Berlsed  Statutes  requires 
tbat  an  executor  or  administrator  shall  ad- 
vertise for  creditors  of  the  estate  to  lavsoit 
th^  demands  duly  attested,  and  allows  the 
executor  ta  administratrix  12  months  to  as- 
certain the  debts  due  ftom  tbe  deceased. 
Wbw  this  defendant  filed  her  plea  of  plene 
admlnistraTit  more  than  the  12  months  had 
dapsed  which  were  allowed  for  ascertaining 
tbe  debts  due  from  the  deceased,  and  she  is 
presumed  to  have  ascertained  this  Indebted* 
neas.  Tb»  defendant  fil^  her  plea  of  plene 
admlnlatravlt,  and,  as  required  by  law,  set 
fwth  a  full  and  pullcular  account  of  her  ad- 
ministration of  tbe  estate  nnd^  oath,  with  a 
certified  copy  of  the  Inventory  and  appraise- 


ment A  part  of  that  administration  was  the 
day  enjoined  ot  ascertaining  tlie  Indebted- 
ness of  the  estate,  a  statonent  of  which  li 
properly  a  part  of  the  idea  of  plena  admin- 
Istravtt  A  idea  of  plene  administravlt  with- 
out  this  full  and  rwi-tf^iMF  account  ot  the 
admlnistratieei  under  oath  is  impnq^w,  and 
may  be  stricken  ont  on  motion.  Ford  t. 
Rouse,  snpra.  The  reason  for  this  require- 
ment of  the  biw  is  Ittns  stated  In  Fwd  t. 
Rouse:  **Fw,  If  tbat  plea  had  beoi  accom- 
panied by  defendanrs  accounts,  tbe  plaintiff 
might  have  replied  tbe  payment  of  debts  oat 
of  their  1^1  ordfflr.  and  averred  tbat  Ui 
debt  was  entitled  to  primly  of  payment" 
A  Judgment  is  conclusive  between  the  par- 
ties to  It  not  only  as  to  tboee  matters  wblcb 
were  actually  dedded.  but  also  all  sodi  ss 
were  necessarily  involved  in  Ito  rendition. 
Trlmntlo-  v.  Thomaon.  19  S.  O.  254;  Mlcbeas 
V.  GaldwcU,  1  Spear,  276.  The  question  as  to 
the  indebtedness  of  the  deceased  had  neces- 
sarily to  be  dedded  1^  tbe  court  In  reuuer 
log  Judgment  qnando  acelderint  In  no  ftr  as 
tbe  defendant  and  the  plaintiff  therdn  were 
concerned.  It  most  be  remembered  that  this 
is  not  a  contest  between  tbe  plaintiff  and 
otlwr  oeditors  attempting  to  assert  ttieir 
rights.  The  Judgment  quando  aoclderint  re- 
quired the  defendant  to  pay  the  dalm  as- 
signed to  this  plalntlfl  cnt  of  any  assete  Uiat 
might  come  into  bee  hands  to  be  admlnlstex^ 
ed,  other  than  sacb  as  wem  spedfled  In  her 
answer  therein,  and  tiiat  tbe  plaintiff  ahould 
have  execution  therefor.  TIkto  Is  no  reter- 
ence  hi  the  Judgment  qnando  acetderint  to  tbe 
claims  ot  any  other  person  to  be  paid  out  of 
after-acquired  assets,  and  we  think  tbe  dr 
CDit  Judge,  as  to  these  parties  plaintiff  snd 
defendant,  was  right  In  the  principle  an- 
nounced by  him  as  stated  in  this  exception. 
This  ecceptlon  Is  overruled. 

The  third  exception  to  flie  order  of  Judge 
Fraser  Is  as  follows:  *Vor  tbat  bis  bonor. 
Judge  Fraser,  erred  In  holding  upon  demur- 
rer tbat  the  amended  complaint  stated  a  cause 
of  action,  whereas  bis  honor  should  have  die 
missed  the  amended  comidaint  on  ttte  ground 
tbat  than  were  no  allegationB  of  fact  to  show 
that  the  assets  alleged  to  have  been  received 
by  the  defendant  were  applicable  to  the 
plftltttlfTs  Judgment  and  tbat  the  said  de- 
fendant had  wasted  and  mlsai^roprlated  the 
said  assets."  Tbe  plaintiff  all^iiies,  In  par- 
ap-aph  8  of  the  amended  complaint  tbat  tbe 
defendant  after  toe  recovery  of  tbe  Judg- 
ment quando  acdderint  recdved  assets  of  the 
estate,  "which  said  sum  Is  applicable  to  the 
payment  of  tbe  Judgment  above  alleged,  alt 
of  which  amount  said  defendant  baa  failed 
and  refused  to  apply  to  the  siUd  Judgment 
but  has  wasted  and  mlsai^ropriated.''  In 
considering  the  se«md  exertion  to  Judge 
Fraser's  order  this  court  hdd  tbat  tbe  aneis 
Just  menUoned  were  prima  fade  applicable 
to  plalntifTs  Judgment  We  think  tbat  tbe  al- 
legations of  tbe  complaint  tbat  the  defdid- 
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BDt  bas  failed  and  refused  to  apply  Qie  aald 
assets  to  the  judgment  anando  acclderlnt, 
but  has  wasted  and  misappropriated  them, 
are  allesatioos  of  fact,  and  not  conclastons 
of  law.    This  exception  Is  oTorruled. 

The  case  next  came  on  for  trial  on  the  said 
amended  pleadings  before  bis  honor,  Judge 
James  Aldrlch,  and  a  Jury,  at  the  summ^ 
term,  180^  of  the  said  court  At  the  close  of 
the  plaintUTs  testimony  the  defendant  moved 
for  a  nonsutt,  which  was  refused.  The 
grounds  upon  which  the  motion  was  made, 
together  with  tbe  reason  assigned  by  the 
{residing  Judge  In  refusing  it,  will  be  re- 
ported with  the  case.  The  defendant  then  of- 
fered testimony,  at  the  close  of  which  his 
honor  charged  the  Jury.  The  Jury  rendered 
a  Terdlct  tor  the  plalntlft  for  $666.55,  upon 
which  Judgment  was  entered.  The  plalntlCTs 
exception  to  tbe  ruling  and  charge  of  his  hon- 
cr.  Judge  Aldrlch,  will  be  set  out  in  re- 
port of  the  case. 

The  flrst  exception  (No.  4  In  the  "case")  Is 
disposed  of  by  the  case  of  Mlckle  t.  Construe' 
Hon  Co.,  supra,  the  rubric  of  which  Is  as  fol- 
lows: An  allegation  In  the  complaint  that 
plaintiff  Is  a  duly  appointed  and  qualified 
administrator  of  a  deceased  Intestate  Is  suffi- 
cient, where  no  exception  was  made  to  It 
other  than  by  oral  demurrer  at  tbe  triaL 
This  exception  is  orerruled. 

The  second  exception  (No.  5)  Is  disposed  of 
by  the  case  of  Hall  v.  Woodward,  30  S.  0. 
S78,  9  S.  B.  684,  In  which  Chief  Justice  Mc> 
iTer  says:  "When  he  Introduced  In  evidence 
the  arlglnal  answer,  admitting  these  facts, 
which,  we  think,  was  competent  evidence, 
jnst  as  any  other  written  or  verbal  admission 
made  by  defendant,  he  made  out  a  prima 
&u;le  case,  which  threw  tbe  burden  of  proof 
apon  the  defendant  to  rebut  or  explain  such 
admission,  and  Judge  WItherspoon  very  proi>- 
erly  gave  the  plaintiff  the  benefit  of  this 
▼lew.  As  we  have  said,  this  original  answer 
was  competent  evidence.  Just  as  a  letter,  or 
any  other  writing,  signed  by  the  defendant, 
would  have  been;  but  It  was  not  conclu- 
■iTft  of  tbe  fftct  therein  stated.  If  It  had 
remained  as  A  part  of  the  pleadii^,  then 
It  would  "ban  been  an  admission  of  record, 
and  conclusive  Bat  when  It  was  *8ponged 
out*  as  a  part  of  the  pleading,— to  use  the 
repression  fonnd  lu  some  of  the  cases,— It  lost 
Its  conclusive  character,  and  stood  like  anoth- 
er written  or  verbal  admission  which  the 
defendant  may  have  made,  open  to  explana* 
tlon."  This  exception  Is  overruled,  as  is  also 
tbe  elevrath  exertion  <No.  14),  which  raises 
the  same  question. 

Parts  a,  b,  and  c  of  tbe  third  deception  (Na 
6)  are  disposed  of  by  the  principles  announ- 
ced In  considering  the  second  exception  to 
Judge  FraSer's  order,  and  cannot  be  sustain- 
ed. Fart  d  cannot  be  shstalned.  The  an- 
swer was  not  a  pleading  In  the  case  In  which 
It  was  offered  in  evidence,  and  therefore  cre- 
aUng  a  conclusive  admlsslau  of  the  matters 


therein  alleged,  but  was  Introduced  Just  as 
any  other  written  or  verbal  admission.  It 
was  for  the  Jury  to  say  what  parte  of  It  they 
believed.  If  Judge  Aldrlch  bad  passed  upon 
the  facts  alleged  in  tbe  answu*.  he  would 
have  Invaded  the  province  of  the  Jury, 
third  exception  (NoJ  6)  Is  overruled. 

All  the  otSer  exceptions  except  the  seventh 
(No.lO)wUl  be  considered  togethw.  In7Am.& 
Eing.  Enc.  Ijiw,  p.  386,  It  la  said:  "Undeo:  a 
plea  of  plene  admlnlstravlt,  la  answer  to  the 
proof  of  assets,  the  executor  or  admlntstrator 
may  show  that  he  has  exhausted  the  assets 
in  discharging  debts  of  a  higher  rank  before 
suit  commenced,"  Also  (Id.  p.  387):  "Tbe 
executor  or  administrator  may  plead  a  retain- 
er for  the  expoises  of  the  funeral  or  probate 
charges,  or  to  reimburse  himself  for  pay- 
ments made  out  of  bis  own  pocket  in  dls* 
charge  of  debts  superior  to  tbe  plaintUTs  be- 
fore commencement  of  suit."  In  2  Williams, 
Ex'rs,  p.  1067,  it  is  said:  "Again,  an  execn* 
tor  is  bound  to  plead  a  debt  of  a  higher  na- 
ture of  which  he  has  notice  in  bar  of  an  ac- 
tion brought  against  him  for  a  debt  of  an  In- 
ferior nature,  and  rlens  ultra,  if  he  has  not 
assets  for  both,  otherwise  It  will  be  an  admis- 
sion of  assets  to  satisfy  both  debts."  See,  also, 
Id.  pp.  1670,  1671,  1682,  1683.  All  such  mat- 
ters are  part  of  the  administration  of  the  es- 
tate which  the  executor  or  admlnlstratbr  Is 
cMnpelled  to  set  forth  la  "the  full  and  parttcn- 
lar  account  of  the  administration  of  the  es- 
tate" In  his  plea  of  plene  admlnlstravlt  ^e 
defendant  having  had  the  opportunity^  as  well 
as  It  being  her  doty,  to  present  the  real  condi- 
tion of  the  administration  of  the  estate  in  the 
flrst  action,  we  will  now  consider  ber  right 
to  a  second  opportunity  for  aucb  adjudication. 
The  rule  Is  so  clearly  stated  In  the  case  of 
Hlcheau  v.  Caldwell,  1  Speer,  276,  that  we 
quote  somewhat  at  length  from  that  case.  The 
court  says:  "In  the  ease  of  Barle  v.  Hinton,  2 
Strange,  732,  Chief  Justice  Byre  said:  'It  li 
a  settled  rule  in  law  that.  If  a  defendant  has 
a  matter  proper  for  bis  defense,  and  he  neg- 
lects to  plead  it  in  bar  to  the  action  at  the 
thne  be  may,  he  shall  never  take  advantage 
of  it  after.*  And  Justice  Butler  expressed 
himself  In  nearly  tbe  same  words  In  the  very 
stnmg  case  on  this  subject  of  Erring  v.  Peters. 
8  Term  R.  685,  where  the  cliange  In  tbe  conse- 
quences of  a  Judgment  which  result  from  the 
statute  of  Anne  allowing  double  pleas  has 
been  pointed  out  by  Justice  Oroee.  So  uni- 
versal  Is  the  rule  mentioned  above,  that  It  Is 
constantly  acted  on,  evea  by  tbe  court  of 
equity,  as  may  be  seen  by  the  case  of  Max- 
well T.  Connor,  1  Hill,  Eq.  22,  where  Chan- 
cellor J.  Johnston,  in  reference  to  what  he 
acknowledged  to  be  a  hard  case,  uses  the  fol- 
lowing strong  language:  ^f  a  defendant  has 
been  before  a  competent  tribunal,  which  has 
proceeded  to  Jndgmmt,  that  dedslon,  nntU 
reversed.  Is  conclusive  upon  him  In  every  tri- 
bunal having  cottcarrent  or  other  JurlsdlctlML 
It  Is  cmclu^Te  upon  him  as  to  erov  matter 
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of  deffinn^  not  tally  presented,  but  which 
could  have  been  presented,  by  blm;  and  It  Is 
condnsfre  upon  him  althoDgh  the  Jndgment 
be  erroneons,  If  he  acgoleeoes  In  1^  aifd  does 
not  iiroceed  to  Tererse  It  It  la  conclnslTe  on 
him,  because  a  party*  vhenever  he  Is  brought 
into  a  court,  is  bound  to  foil  diligence,  vhlch 
If  he  uses,  he  will  obtain  his  right;  if  he  neg- 
lects, either  in  putting  In  proper  pleas,  or  In- 
troducing all  his  erldence  to  support  them,  he 
has  no  one  to  blame  but  himself;  nor  will  his 
neglect  in  one  court  be  allowed  to  give  him  a 
right  to  a  second  trial,  either  in  that  court  or 
another.  If  the  tribunal  before  which  be  ap- 
pears commits  errors  in  deciding,  his  appeal  la 
not  to  a  court  of  merely  concurrent  Jurisdic- 
tion, but  to  that  tribunal  which  is  by  the  con- 
stitution provided  exclusively  and  expressly 
for  the  correction  of  errorB;  and  If  he  neglects 
to  prosecute  an  appeal  he  must  bear  the  c^nas- 
quences.  •  •  To  decide  then,  whether 
this  administratrix  can  now  plead  that  she 
bad  no  assets  when  the  former  recovery  was 
had  against  her,  It  Is  sufficient  to  ask,  could 
tlte  want  of  assets  have  been  th«i  pleaded? 
and  could  the  Judgment,  de  bonis,  etc.,  el 
si  non,  etc.,  have  been  rendered  against  her  If 
the  want  of  assets  had  be«i  made  then  to  ap- 
pear? The  plea  of  plene  admlnlstravit  would, 
in  the  foraier  action,  have  T>een  a  good  de- 
fense, and.  If  true,  the  Judgment  against  ber 
could  at  most  have  been  only  for  assets  quan- 
do  an^derint  Her  neglect  to  enter  the  plea 
was  an  admission  of  assets,  which  she  can- 
not now  retract,  without  contradicting  the 
judgment.  •  •  •  Pleading  one  only  of  two 
pleas  necessary  to  a  foil  defense,  more  espe- 
cially of  two  admissible  pleas;  pleading  that 
which  Is  untrue  and  neglectli^  the  other, 
said  to  be  true,— Is  at  least  default  pro  tanto; 
and  upon  the  universal  rule  before  mentioned 
is,  after  Judgment,  an  acknowledgment  that 
what  was  omitted  would  not  have  availed." 
See,  also.  Trimmler  v.  Thomson,  19  S.  C. 
247,  and  the  cases  therein  cited.  To  the 
allegation  of  the  answer  that  there  are'  oth^ 
claims  against  the  estate  of  equal  rank  with 
tha.t  of  the  plaintiff  it  is  only  necessary  to 
refer  to  the  case  of  Huger  v.  Dawson,  3  Rich. 
Law,  328,  to  show  that  such  question  cannot 
be  considered  in  an  action  at  law.  In  that 
case  the  court  says:  "The  plaintiff  has  ob- 
tained Judgment  against  the  defendants  for 
a  bond  debt  of  their  testator,  and  the  amount 
has  been  levied  on  hts  estate  and  is  In  the 
court.  But  the  state  bank  comes,  end  at- 
leees  that  It  is  also  a  bond  creditor,  and 
entitled  to  be  paid  pari  passu  with  the  plain- 
tltt.  Now,  there  is  no  proceeding  by  which 
the  plaintiff  can  put  in  Issue  at  law  the  fac- 
tum of  the  bond  to  the  state  or  the  quantum 
of  assets.  The  executors  alone  are  capable 
of  making  up  their  issues  with  the  bank.  It 
follows,  then,  that  the  [}lalDtiff  Is  entitled  to 
be  paid  out  of  the  fund  in  court  in  eocdusion 
of  the  bond  debt  claimed  to  be  due  by  the 
bank,  and  for  the  same  reason. the  Imnk  is 
enUtled  to  be  paid  Its  prior  Judgment  in  pref- 


erence to  the  plalntur."  These  occ^ttons  an 
overruled. 

The  aerentb  ezc^tfon  1<9  la  oTermled 
for  thereesons  therein  staged  hf  the  presiding 
Judge,  which  are  satlflfactGry  to  this  conrt 

It  Is  the  Judgment  of  thla  court  that  tlw 
Judgment  of  the  circuit  court  be  affirmed. 


(«  8.  G.  itf> 
ASHLST  et  al.  v.  BOLMAN  ct  aL 

HOLMAN  et  al.  v.  ASHLBT  et  al. 
(Supreme  Court  of  South  Carolina.  April  16; 
1SQ5.) 

COUMITTBS  or  LCVATIO  —  ALLOWASaS   TOR  Sz- 

PENSR8  or  Suit— BoAKD  and  Garb  or  Lumatio 
— CoHPBitsATioN— ^T-Orr  roR  SBRvrcxs. 

1.  On  an  issue  as  to  the  right  of  L.  to  a 
payment  of  |140  per  year  for  the  care  and  t>oard 
of  a^luQatic  for  eight  years,  during  which  one 
J.  wag  the  lunatic's  committee,  it  appeared 
that  the  father  of  the  lunatic  (the  original  cmd- 
mittee)  obtained  a  decree  for  a  yearly  allowance 
of  that  amount,  and  that  the  condition  of  l^e 
lunatic  during  the  eight  years  for  which  1*. 
claimed  was  the  same  as  when  such  allowance 
was  made,  and  that  in  an  action  brought  by  J., 
88  committee,  against  the  executors  of  the  lu- 
natic's father  to  recover  for  services  alleged  to 
have  been  rendered  to  the  father  by  tiie  lunatic, 
L.  testified  that  the  lunatic's  labor  was  worth 
to  the  person  having  htm  In  charge  the  amount 
of  his  support;  but  this  testiniony  of  L.  was 
qualified  ay  a  statement  that  be  himself  made  no 
arrangement  with  the  committee  for  the  luna- 
tic's support,  and  at  the  time  of  giving  such  tes- 
timony L.  was  greatly  under  the  influence  of 
J.  In  this  action  by  J.  the  supreme  court  de- 
cided that  the  plaintiff's  estate  was  not  liable  for 
the  services  ox  the  lunatic.  Hdd,  that  Tj.  was 
entitled  to  the  allowance  claimed  for  the  period 
of  eight  years. 

2.  The  committee  of  a  lunatic,  as  occupy- 
ing a  fiduciary  relation,  cannot  trench  upon 
the  corpus  of  the  lunatic's  estate  for  the  bringing 
of  a  suit,  unless  he  first  obtains  leave  of  court, 
or  unless  he  shows  that  ifaere  was  great  neces- 
sity for  bringing  the  suit,  or  advantage  to  accrae 
to  his  beneficiary  from  bringing  it. 

3.  A  trustee  who,  in  a  settlement  out  of 
court,  allows  ill^al  credits  upon  the  account  of 
his  predecesBw,  will  be  liable  to  the  cestui  que 
trust  for  the  amount  so  allowed. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  D.  A.  Townsend,  Judge. 

Action  by  L.  A.  Ashley,  in  his  own  right, 
and  as  committee  of  a  lunatic  (William  Ash- 
ley, the  younger),  against  W.  A.  Herman  and 
W.  A.  Bailey,  personally  and  as  executors  of 
William  Ashley,  and  others,  to  recover  from 
the  estate  of  defendants'  testator  an  amount 
due  tmder  his  will  for  the  support  of  the 
lunatic.  Action  by  W.  A.  Holman  and  W.  A. 
Bailey,  pOTonally  and'  as  executors,  and  by 
v.  V.  Holman,  against  L.  A.  Ashley,  aa  com- 
mittee of  William  Ashley,  the  younger  (a 
lunatic),  and  W.  Gllmore  Slmms,  administra- 
tor, for  an  accoimting.  The  two  actions  were 
heard  together,  and  a  decree  for  plaintiff  ot- 
tered in  the  first  action,  and  the  second  ac- 
tion dismissed.  From  the  decree  In  the  first 
action,  defendant  executors  and  others  ap- 
peal, and  from  the  decree  In  the  second  all 
the  plaintiffs  appeal.  Judgmmt  In  the  fizat 
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action  modlfled.  'Tttdgmait  tn  Mowd'  Action 
affirmed. 

The -decree  of  Townsend,  J.»  Sitting  as 
chancellor,  was  as  follows: 

"These  two  cases  were  heard  tog^thei*  by 
me  at  the  July  term  of  court,  1894,  at  Barn- 
well. The  action  first  almve  stated  (Aahley 
T.  The  Executors)  was  brought  lu  the  name 
of  the  lunatic,  William  Ashley,  the  younger, 
against  the  executors  of  the  will  of  William 
Ashley,  the  elder,  to  require  them  to  assess 
the  real  estate  of  the  testator  for  the  su]^ 
port  and  maintenance  of  the  said  lonatlc, 
under  the  tenth  clause  of  the  said  will, 
whlcb  Is  as  follows:  'I  consider  that  my 
afflicted  son,  WllUam  Ashley,  Is  sufficiently 
proTided  for  In  the  estate  be  derlred  from 
his  grandfather  Joslab  Stallfngs,  and  tbere- 
fore  make  no  provision  for  him  In  my  wlU; 
bnt  should  the  estate  derlTed  from  bis 
grandfather  In  any  way  fall  him,  or  should 
he,  from  any  other  cause,  lack  a  proper  sup- 
pOTt  and  maintenance,  I  direct  my  execu- 
tors, by  a  folr  and  equal  assessment  upon 
tbe  property  giren  to  my  <dilldrea  and 
grandcfalldcen  by  this  will,  to  raise  a  snm 
sufficient  fbr  a  decent  support  for  my  son 
Wnilam.*  The  defendants  answer,  and  al- 
1^  that  what  was  known  as  tbe  'Stalllngs 
Fund'  has  not  failed  the  lunatic,  and  they 
call  upon  U  A.  Ashl^,  as  committee  of  said 
lunatic,  for  an  accounting  as  to  said  fond. 
Tbe  second  of  the  abore-stated  cases  (The 
Executors  v.  Asbl^)  was  commenced  after 
the  first  one  against  Ii.  A.  Aahley,  as  com- 
mittee, and  W.  Gilmore  Slmms,  Esq.,  as  ad- 
ministrator de  bonis  non  of  Joseph  Ashley, 
deceased,  for  an  accounting  concerning  the 
management  and  disposition  of  the  said 
Stalllngs  fund,  and  for  other  rellef.  The 
above  defendants  answer,  and  say  that  tbe 
fund  has  been  property  and  legally  expend- 
ed, and  tbe  Inftint  defoidants  submit  thtir 
rights  to  tbe  court  for  protection.  The  mas- 
ter took  the  testimony,  and  repwted  It  to 
the  court,  and  both  cases  were  heard  by 
Judge  Ldar,  who  sustained  a  demurrer  to 
the  complaint  In  Executors  v.  Asbley,  which, 
however,  was  finally  reversed;  and  In  Ash- 
ley T.  Executors  be  construed  tbe  said  tenth 
clause  of  said  will,  and  exiffesBed  tbe  opin- 
ion that  the  allowance  tor  the  lunatic  should 
be  Increased,  but  declined  to  finally  decide 
tbe  case,  and  referred  It  to  the  mastw  to 
take  and  note  tiie  account  of  L.  A.  Asbley, 
as  committee  of  said  lunatli^  from  the  time 
he  assumed  sold  trust  to  the  present  time. 
The  master  took  further  testimony,  and  biu 
reported  it  to  this  court,  and  now  these 
cases  are  before  me.  Three  Important  gues- 
tlous  arise:  First,  has  the  Stalllngs  fund 
been  properly  accounted  for?  second,  what 
additional  compensation  Is  necessary  fOr  a 
decent  support  and  maintenance  of  said 
lanatic?  and,  third,  from  what  source  Is 
said  allowance  to  be  derived? 

"As  to  tbe  Stalllnga  fund,  Exhibit  D  (also 
T.2l8.B.no.lO — 40 


called  'Exhibit  11  and  12^  contains  a  state- 
ment of  tbe  receipts  and  exi>enditure8  of 
said  fund  while  in  the  hands  of  Joseph  Ash- 
ley, and  Is  brought  down  to  the  date  of  the 
death  of  Joseph  Ashley,  and  Includes  a  set- 
tlement between  the  administrator  of  Joseph 
Ashley  (W.  B.  Ashley)  and  L.  A.  Ashley, 
who  was  appointed  committee  of  said  luna- 
tic, to  succeed  Joseph  Ashley.  That  state- 
ment is  made  from  the  returns  of  Joseph 
Ashley,  witb  debits  and  credits  for  inter- 
est and  commissions  added,  as  directed  by 
law,  and  shows  the  correct  status  of  tlie 
Stalllngs  fund,  unless  It  contains  lt«ns 
whlcb  it  ought  not  to  contain.  Baker  v. 
Lafltte,  4  Rich.  Eq.  392.  The  executors  con- 
tend that  the  $300  paid  as  attorney's  fee  to 
J.  J.  Maber  (who  was  plalntilfs  attorney  lu 
an  action  brought  by  Joseph  Ashley,  as  com- 
mittee, against  his  father's  estate,  for  tbe 
alleged  benefit  of  the  lunatic),  $100  paid  for 
supreme  court  expenses,  and  $142.25  paid 
to  Molalr  for  board  of  witnesses,  all  of 
which  are  contained  In  said  statement,  are 
not  proper  charges  ag^nst  the  lunatic's  es- 
tate, or  the  Stalllngs  fund,  but  should  have 
been  paid  by  Joseph  Asbley  from  his  own' 
funds  or  estate,  or  by  bis  administrator;  and 
their  reason  tar  this  position  is  that  the 
said  action  which  Joseph  Ashley,  as  commit- 
tee, brought  against  tbe  executom  of  Wil- 
liam Ashley,  the  elder,  was  brought,  to  use 
their  language,  ^>nt  of  malice  and  ill  will 
towards  bis  father  and  bis  Mtate,  and  to 
promote  his  own  selfish  ends.'  I  have  read 
all  the  testimony  in  sold  action,  and  all  the 
proceedings  therein  In  the  different  courts, 
and  also  the  testimony  given  In  the  two 
cases  now  before  me  in  relation  to  sold  ac- 
tion, and  to  the  declarations  of  Joseph  Ash- 
ley, and  have  carefully  considered  tbe  same, 
and  all  the  circumstances  connected  there- 
with; and  I  am  satisfied  Uiat  said  suit  was 
not  only  not  malicious,  bnt  that  there  was. 
to  any  reasonable  mind,  protnble  cause 
therefor.  It  Is  true  that  Jos^h  Ashley,  lu 
the  fullness  of  his  feelings,  said  some  things 
that  would  toid  to  lead  to  a  different  con- 
clusion; but  I  have  been  Impressed  ter  less 
by  what  he  said  than  by  the  fScts  proved 
In  the  CMS,  and  by  an  the  other  real  cir- 
cumstances connected  witb  it  Caldwell  v. 
Bennett,  22  S.  G.  2,  and  cases  cited;  Hogt; 
T.  Pinckn^,  16  S.  0. 8S7.  I  conclude,  there- 
fore, that  the  Items  above  mentioned  as  ob- 
jected to  by  the  executors  axe  proper  char- 
gee  against  tbe  estate  of  the  lunatic,  and 
the  statement,  to  wit.  Exhibit  D  (also  called 
'Exhibit  11  and  12*),  shows  the  correct  status 
of  the  Staling  fund  up  to  that  time,  and. 
further,  that  the  plaintiffs  In  Executors  v. 
Ashley  are  barred,  as  to  said  Items,  by  the 
statute  of  limitations.  Snber  v.  Chandler, 
18  8.  C.  532.  That  Statement  shows  a  bal- 
ance of  92,188.61  due  1^  the  estate  of  Joseph 
Ashley,  deceased,  to  I<.  A.  Ashley,  commlt- 
tes;  and  I  find  that  W.  E.  Ashl^.  as  ad- 
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mlnlstrator  of  Joseph  Ashley,  paid  this  last- 
named  Bom  to  I4.  A.  Ashley,  as  committee, 
on  the  2Sth  April,  1887.  What  I  have  said, 
except  as  to  the  statute  of  limitations,  ap- 
plies to  the  $724.65  paid  hy  L.  A.  Ashley, 
as  committee,  from  the  $2,183.61  received 
from  the  estate  of  Joseph  Ashley,  deceased. 
There  Is  also  another  reason  why  L.  A.  Ash- 
ley should  pay  this  amount  or  this  claim. 
It  was  the  costs  In  the  same  action  by 
Joseph  Ashley  against  Wm.  Ashley's  estate, 
and,  as  the  court  had  not  ordered  Joseph 
Ashley  to  pay  It,  U  A.  Ashley,  as  commit- 
tee, was  legally  bound  to  pay  it;  and  he 
acted  discreetly  In  paying  without  waiting 
for  an  execution,  and  probably  supplemen- 
tary proceedings,  and  a  still  greater  expense. 
Clark  T.  Wright.  26  S.  C.  196,  1  S.  E.  814. 
This  Item  of  $724.65  appears  in  the  annual 
returns  of  L.  A.  Ashley  as  committee.  The 
next  most  important  item  in  said  returns  is 
$1,120  paid  by  L.  A.  Ashley,  as  committee, 
to  himself,  for  the  support  and  maintenance 
of  said  lonatic  during  eight  years,  in  the 
lifetime  of  Joseph  Ashley,  and  while  Joseph 
Ashley  was  committee  of  said  lunatic.  This 
Is  objected  to  mainly  on  the  ground  that 
said  services  were  rendered  gratuitously, 
and  the  testimony  of  L.  A.  Ashley  in  said 
suit  already  mentioned  is  relied  on  to  sup- 
port this  position.  L.  A.  Ashley  swears  also 
in  this  case,  and  explains  what  he  meant 
by  what  he  swore  on  the  foi-mer  occasion, 
and  swears  that  he  always  expected  to  get 
pay  for  snid  services.  I  find,  too,  that  in 
his  first  annual  return  as  committee  he 
brought  that  item  to  the  attention  of  the 
probate  court,  and  that  the  court  allowed  it 
There  can  be  no  further  question,  then, 
about  the  legality  of  that  payment;  but, 
aside  from  the  order  and  authority  of  the 
probate  court,  I  am  convinced  that  it -was  a 
proper  and  legal  charge  against  the  estate 
of  the  lunatic.  The  balance  of  the  Stalllngs 
fund  was  properly  expended  In  the  support 
and  maintenance  of  the  lunatic,  and  I  find 
that,  for  three  years  Immediately  preced- 
ing the  commencement  of  this  action,  L.  A. 
Ashley  supported  and  maintained  this  luna- 
tic, in  a  diseased  and  almost  helpless  con- 
dition, without  any  funds,  notwithstanding 
proper  demands  were  made  upon  the  execu- 
tors therefor.  I  conclude,  therefore,  that  the 
Stalllngs  fund  has  been  properly  accounted 
for,  that  it  was  exhausted  some  years  ago, 
and  that  the  present  committee  is  entitled 
to  compensation  for  supporting  and  main- 
taining the  lunatic  for  the  last  three  years 
immediately  preceding  the  commencement 
of  this  action,  at  an  increased  rate  over 
wliat  was  previously  ordered  by  the  probate 
court,  and  also  from  the  commencement  of 
this  action  until  the  present  time.  The  next 
question  is,  how  much  sbail  this  allowance 
be?  A.  Ashley,  In  hia  testimony,  fixes 
It  at  $12  for  his  board,  and  $8  for  servant 
hire,  but  fails  to  say  what  the  servant's 


board  would  cost,  and  what  would  be  due 
himself  and  wife  for  their  nightly  visits  to 
his  room  to  wash  and  dress  him,  and  to  ren- 
der him  proper  services.  Dr.  Hunter,  who, 
I  assume,  la  disinterested,  testified  that  he 
thought  it  worth  from  $40  to  $oO  per  month, 
and,  from  all  the  testimony,  I  conclude  that 
$40  per  month,  and  $36  per  annum  for 
clothes,  would  be  a  reasonable  allowance 
for  those  years  immediately  preceding  the 
commencement  of  thla  action,  to  wit,  22d 
June,  1SU2,  and  the  same,  in  proportion, 
from  the  commencement  of  this  action  to 
the  present  time,— 2Sth  August,  1894. 

"It  Is  therefore  ordered,  adjudged,  and  de 
creed  that  W.  A.  Holman  and  W.  A.  Bailey, 
as  executors  of  the  will  of  WlUlam  Ashley, 
the  eldw.  deceased,  forthwith  assess  the  lands 
mentioned  in  the  tenth  clause  of  said  will  a 
sum  sufficient  to  pay  $1,545  for  the  supp(»'t 
and  maintenance  of  the  lunatic,  William 
Ashley,  the  younger,  for  the  three  years  im- 
mediately precedmg  the  22d  June.  1892  (thla 
is  to  Include  clothing),  and  $1,1&4.31  for  the 
support  and  maintenance  (Including  clothing) 
of  said  lunatic  from  the  22d  day  of  June,  1892, 
to  the  28th  August,  1894,  and  that  they  (xilect 
the  same,  and  pay  It  to  L.  A.  Ashley  or  his 
attorney  within  thirty  days  from  the  filing 
of  this  decree.  And  if  the  said  executors  fail. 
In  any  particular,  to  do  as  hereinbefore  direct- 
ed, the  master,  for  Barnwell  county  is  hereby 
ordered  and  directed  to  make  said  assessment 
Immediately  after  the  espb-ation  of  the  thirty 
days,  and,  after  legal  notice,  sell  the  lands,  or 
so  much  thereof  as  may  be  necessary  to  raise 
the  amounts  hereinbefore  directed  to  be 
raised,  clear  of  all  expenses  and  commissions, 
for  cash,  and,  after  paying  all  expenses  and 
commisaions.  pay  the  same  to  L.  A.  Ashley, 
as  committee,  or  bis  attorneys.  I  find  that 
no  funds  or  oth«  assets  of  the  estate  of 
Joseph  Ashley  have  gone  into  the  bands  of 
W.  Gilmore  SImms,  as  administrator  de  bonis 
non  of  said  estate.  It  la  farther  ordered  that 
the  complaint,  in  the  case  of  W.  A.  Hohiian 
and  W.  A.  Bailey,  as  executors,  et  al.,  against 
Carrie  J.  Ashley  et  al.,  be  dismissed,  and  that 
the  plaintiffs  pay  the  costs  of  said  action.  It 
is  further  ordered  that  the  case  of  Wm.  Ash- 
ley, the  younger,  by  his  committee,  against 
W.  A.  Holman  and  W.  A.  Bailey,  aa  executors, 
et  aL,  be  retained  on  the  calendar,  to  facili- 
tate future  assessments,  If  such  be  found  nec- 
essary. It  is  further  ordered  that  this  decree 
be  filed  forthwith,  and  a  copy  thereof  be 
served  upon  W.  A.  Holman  and  W.  A.  Bailey 
without  delay.  It  is  further  ordered  that  Wil- 
liam Ashley,  the  younger,  by  his  committee, 
have  leave  to  apply  at  chambers  for  any  or 
der  necessary  to  carry  out  this  decree. 

"D.  A.  Tpwnsend,  Presiding  Judge. 

"August  22.  18&i." 

The  defendants  W.  A.  Holman  and  W.  A. 
Bailey  (as  executors  of  William  Ashley,  the 
elder,  and  In  their  own  right),  Victoria  Hol- 
man, HatUe  Pattovon,  Robert  Holman,  Mag- 
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gte  Walker.  Edward  Holman,  Henrietta  K. 
Wood,  Mamie  Ashley.  Iraie  Ashl^,  Asfal^ 
Bailey,  Samud  J.  Bailey,  Jennie  Miller,  and 
Lola  WIlUamB,  In  the  first  of  tbe  ebore- 
entltled  actl<ma,  gave  dne  and  legal  notice  of 
appeal  from  said  judgment  and  decree  to  the 
snpreme  court,  and  asked  the  reversal  of  said 
Judgment  and  decree  uptm  the  following 
grounds  and  exceptions:  "(1)  That  his  honor 
erred  in  ordering  an  assessment  to  be  made 
by  the  executors  of  William  Ashley  npon  tbe 
lands  mentioned  In  the  tenth  clause  of  the 
will  for  the  support  of  the  lunatic,  William 
Ashley,  until  the  Stalllnf^s  fund  had  been 
properly  accounted  for;  such  order  being  In- 
consistent with  the  decree  of  Judge  Izlar, 
made  in  said  cause  on  .  the  day  of  Sep- 
tember, 1893,  whweln  he  refused  to  order 
an  assessment,  npon  tbe  ground  that  the  said 
L.  A.  Ashl^  had  not  made  a  proper  account- 
ing of  the  Stalllngs  fund,  the  showing  beftm 
Judge  Townsend  being  Ui  all  respects  the 
same  as  that  before  Judge  Izlar.  f2)  That 
his  honor  erred  In  finding  as  matter  of  fact 
^at  the  prosecution  by  Joseph  Ashley  of  the 
action  brought  by  him,  as  committee,  against 
the  executors  of  the  will  of  Wm.  Ashley,  the 
elder,  was  not  malicious,  and  that  there  was 
probable  cause  therefor,  whereas  hia  honor 
should  hsre  found  from  tbe  testimony  that 
the  prosecution  of  said  action  was  mallclons, 
without  probable  cause,  and  should  have  con- 
cluded, as  matter  of  law,  that  the  costs  and 
expenses  of  said  action  were  not  proper  char- 
ges against  titie  estate  of  the  Itmatic,  Wm. 
Ashley.  (3)  That  his  honor  erred  in  holding; 
as  matter  of  law,  that  It  was  the  duty  of  L. 
A.  Ashley,  committee,  to  pay  the  costs  la 
said  action  brought  by  Joseph  Ashl^,  as  com- 
mittee, against  the  execntws  of  Wm.  Ashley, 
out  of  the  estate  of  his  ward,  and  In  holding 
the  payment  of  said  costs  to  be  a  proper  dls- 
bursemeatonbdiaUof-sBldestattt.  W  That 
his  honor  erred  In  AUowine  L.  A.  Acdiley  the 
snm  of  $1,120  for  tiie  support  of  the  lunatic 
for  the  nine  years  prerlons  to  tala  appointment 
as  committee,  for  during  this  time  he  had 
afltrmed  upon  oath  that  no  ctaaige  was  made, 
and  It  appeared  tnm  tbe  great  ^cpondersnce 
of  tbe  evidence  that  saiasapport  wasfoniiBbad 
the  Innatlc  during  thoft  years  partly  as  a 
gratuity,  and  partly  for  aerrleea  performed. 
^  That  bis  honor  erred  In  btddlng  tiiat  tbe 
defen<lnitii  berein  wa»  bound  by  tbe  order 
of  the  probate  court  allowing,  tiie  charge  In 
his  first  annual  return  by  the  said  L.  A.  Ash- 
ley, as  committer  of  9l,iao  for  tbe  so^rt 
of  bis  ward  for  nine  Tears  preceding  his  ap- 
pointment as  committee,  whereas  his  honor 
should  have  beld  that  ISuae  def  aidants,  the 
child  and  grandchildren  of  Wm,  Ashley,  the 
eMer,  were  quasi  smnttes  for  the  support  of 
tlie  limatlc,  and,  not  being  parttes  to  tbe  pro- 
ceedings  in  tbe  probate  court,'  could  assert 
th^  lights  In  Bda  actkm,-  and  bare  the  Btall- 
Ings  fund  tegftUy  administered^  to  tbe  end  that 
they  mdgbt  be  saved -barmlesB.  (Q)  lliat  .talB 
honor  erred  tn  not  flndtaig  and  holding  that 


L.  A.  Ashley  committed  a  fraud  on  the  rights 
of  these  def  aidants  and  on  the  Judge  of  pro- 
bate, In  asking  for  $1,120  for  tbe  nine  years' 
support  of  the  lunatic  previous  to  his  appoint- 
ment ss  committee,  when  he  had,  on  oath, 
stated  that  he  made  no  such  charge,  and  that 
he  was  estopped  by  his  conduct  and  declara- 
tions during  said  nine  years  to  make  said 
charge  of  $1,120.  (J)  That  his  honor  erred  In 
holding  that  L.  A.  Ashley  had  the  right,  as 
committee,  to  exhaust  the  estate  of  his  ward 
In  the  payment  of  said  charge  of  $1,120  for 
sui^rt,  etc.,  and  of  the  costs  In  the  case  of 
Jos.  Ashley,  C!ommittee,  t.  Executors  of  'Wil- 
liam Ashley,  without  obtaining  an  order  of 
court  permitting  him  to  do  so.  (S)  .That  bis 
honor  erred  in  allowing  tbe  committee,  L.  A. 
Ashley,  compensation  for  the  support  of  the 
lunatic,  Wm.  Ashley,  In  excess  of  the  sum  of 
$140  per  annum,  as  this  amount  had  been  fixed 
by  the  probate  court,  at  the  solicitation  of  said 
committee,  upon  a  similar  state  of  facts.  (9) 
That  his  honor  erred  in  allowing  L.  A.  Ashley 
$180  for  the  maintenance  of  the  lunatic  during 
the  years  18^  and  1880,  as  for  these  years  he 
made  returns  to  the  probate  court  in  which  he 
charged  his  ward  with  $140  per  annum  for 
his  support  (10)  That  his  honor  erred  in  fix-. 
Ing  the  compensation  to  committee  for  care 
and  support  of  tbe  lunatic  at  f(xiT  dollars  per 
month,  or  $480  pa*  year;  the  same  being  con- 
trary to  the  preponderance  of  evidence  in  the 
case,  and  unreesonable.  (11)  That  his  honor 
erred  in  allowing.  L.  A.  Ashley,  committee, 
the  sum  of  $1,545  for  the  support  and  main- 
tenance of  the  ward  previous  to  the  com- 
mencement of  this  action,  and  previous  to  tbe 
demand  upon  the  executors  herein  to  make  an 
assessment  upon  the  children  and  grandchil- 
dren of  Wm.  Ashley,  the  elder,  and  In  order- 
ing an  assessment  to  raise  said  amount.  (1*^) 
Tbat  his  honor  erred  in  order  lag,  adjudging, 
and  decreeing  the  sale  of  laads  her^:  ia) 
Because  no  real  estate  w  lands  are  described 
in  the  pleadings;  (b)  because  tt  does  not  ap- 
pear tbat  the  personal  property  left  WlUiam 
A^ley,  the  eldert  bat  been  ttbauated;  (c) 
because  the  taitb  clause  of  tbe  will  of  Wm. 
Ashley,  tbe  dder.  does  not  antborice  con- 
template the  sate  ot  tbe  real  estate  devised  in 
said  wlU." 

Tbe  plalntUbi  In  tbe  second  abore-maitl«i- 
ed  action,  W.  A.  Holman  et  aL  v.  Oarrie  J. 
Aabley  et  sL.  also  gave  due  and  1^1  notice 
of  appeal  to  the  supreme  conrt  from  said  Judg* 
ment  and  decree,  and  wUl  ask  tbe  reversal 
tbtt-eof  i^on  the  following  gronnds  and  excep- 
tional "(13)  That -bis  honor  erred  In  finding, 
as  matter  of  fact,  tbat  the  prosecution  by  Jo- 
seph Ashley  of  tbe  actkm  brought  by  falm,  as 
committer  against  tbe  encutors  of  tlie  will 
of  WlUlam  Atibleyi  tbe  elder,  was  not  mall- 
dooB  and  tbat  there  was  probalrie  cause  there- 
for, whereas  his  honor  dumld  bave  found 
fnHB  the  testimony  tbat  tbe  prosecution  of 
said  action  was  malidouiL  without  probable 
causes  and  sbcwld  have  condnded,  as  matter 
of  law,  that  tbe  costs  and  expenses  of  said  ac-. 
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tlon  were  not  proper  charges  against  the  estate . 
of  tlie  lunatic  Wm.  Aahley.  (14)  That  his 
licmor  erred  In  flndiog  and  holdiqg  that  IDxhlb- 
It  D  BhovB  &  correct  stattu  of  the  StalUngB 
fond  tq>  to  Uie  appolntmoit  of  A.  Ashley  as 
committee.  In  that  said  statement  In- 
cludes  charges  (or  counsel  fees  and  expenses 
Incurred  by  Joseph  Ashley,  committee.  In  the 
malicious  prosecution  of  said  action  of  Jos. 
Ashley,  committee,  against  W.  A.  Holman  et 
-al..  executors,  etc;  (b)  said  statement  In- 
clndes  ■  charge  for  commissions  to  Jos^h 
Ashl^,  88  committee,  which  were  not  made 
by  the  committee  during  bis  lifetime^  nor 
cmlvaced  In  his  annual  returns  as  such  com- 
mittee, th.e  pn^onderance  of  evidence  show- 
ing that  It  was  not  the  tntentltm  of  the  com- 
mittee to  charge  said  commissions,  (16)  That 
his  lionor  erred  In  holding  that  the  plaintiffs 
w«e  barred,  as  to  contesting  the  validity  of 
said  statement.  Exhibit  D.  and  the  items 
therein  charged,  by  the  ststute  of  Ihnlta- 
tiona." 

The  decree  of  Idar,  J.,  sitting  as  chancel- 
lor, rendtfed  on  the  prerions  trial,  and  re> 
fared  to  in  the  opinion,  was  as  follows: 

"The  above-entitled  action  was,  1^  con* 
sent,  heard  me.  the  Judge  of  the  Second 
-clnmlt  bdng  dlsgnalifled  on  account  of  his 
relationship  to  some  of  the  i;>artles.  The  ac- 
tion is  broi^bt  to  have  the  court  ascotaln 
what  mnild  be  a  reawmable  compensation, 
allowance,  or  charge  per  annum  for  the  da* 
■cent  support  of  the  lunatic,  WlUlam  Ashley, 
the  younger,  and  to  require  the  same  Cur  the 
last  three  years  and  for  the  future  years  of 
his  life  to  be  charged  and  assessed  agiUnst 
the  propwty  of  Oie  plaintifC,  L.  A.  Ashley, 
and  the  defendants,  nnder  the  will  of  the 
testator,  William  Ashley,  the  elder,  and  to 
compel  payment  of  the  same,  nndw  the  di- 
rection of  the  court,  and  throng  its  .order 
and  process,  and  In  such  way  and  manner 
OS  the  court  may  direct  The  complaint  al- 
leges: That  William  Ashley,  tiie  youngw, 
la  now  a  man  of  mature  years,  was  many 
yeatB  ago  adjudged  a  tonattc  by  the  probate 
court  of  Bamwtfl  county,  and  tint  his 
father.  William  Ashley,  the  dder,  was  duly 
appointed  Us  committee,  and  that  the  i^ain- 
tlff,  L  A.  Ashley,  was  on  the  14th  day  of 
April,  1887,  duly  appointed  by.  the  probate 
court  of  said  county  the  committee  of  said 
Innatlc,  In  the  place  and  stead  of  Joseph 
Ashley,  who  had  been  appointed  as  sncces- 
flor  to  William  Ashley,  the  dder,  and  that 
mid  li.  A.  Ashl<^  has  entered  upon  the  du- 
ties of  his  office,  and  tlut  said  lunatic  is 
now  living  with  him,  In  a  hdplesB  condition; 
being  Incapable,  firom  tniOtig  health,  even 
to  feed  faims«lf.  That  WtlUam  AAley,  the 
elder,  departed  this  life  In  the  year  18ST, 
leaving  of  force  Ms  last  will  and  testament, 
whleb  was  duly  admitted  to  probate,-  and 
upon  whldi  the  defendante  W.  A.  Holman 
and  W.  A.  Bail^  have  dnly  qualifled-as  ez- 
ecntors.  That  the  tenth  clause  of  said  will 
Is  as  follows: '  *X  'oonaMw  that  my  afllloted 


son.  WlUlom  Ashley,  U  vuffl^iently  provided 
for  in  the  estate  he  derived  from  his  grand- 
father Josiah  StalUngs,  and  therefore  make 
no  provision  for  him  in  my  will;  but,  should 
the  estate  derived  from  his  grandfather  In 
any  manner  tail  Um,  or  should  he,  from  any 
other  cause,  lack  a.  proper  support  and  main- 
tenancy  X  direct  my  executors,  by  a  fair  and 
equal  ossessmoit  up^n  the  property  given 
to  my  children  and  grandchildren  by  this 
will,  to  raise  a  sum  sufficient  for  a  decent 
support  for  my  son  William.'  That  the  es- 
tate derived  by  said  lunatic  from  his  grand- 
ftither  has  ^ed  him,  the  same  having  bera 
expended  and  exhausted  by  his  former  com- 
mittee and  the  plaintiff,  and  that  he  lacks 
a  iffoper  support  and.  maintenance,— he  be- 
ing -now  In  a  very  helpless  condition,  and 
without  any  means  wtiatever,  and  only  car- 
ed for  by  the  plalntifE  from  his  private 
means,— and  that  this  state  of  affairs  has  ex- 
isted for  three  years  past  Tbat  six  hun- 
dred dollars  per  annom  would  be  a  reason- 
able allowance  for  the  nwlntenance  and  sup- 
port of  the  said  lunatic,  considering  his  con- 
dition and  station  In  lifie.  Tbat  WlUiam 
Ashley,  the  ^der,  left  a  very  large  estate, 
both  real  and  personal,  which,  under  his 
will,  he  devised  to  his  4diUdren  and  grands 
children,  the  plaintiff,  L.  A.  Aidiley,  and  tbe 
defendants,  who  are  in  possession  of  the 
same  with  full  notice  of  the  charge  tiiereon 
nadsr  the  tenth  claune  of  the  siUd  wllL 
Tbat  demand  has  been  made  upon  the  ex* 
ecntors  to  make  a  fair  and  equal  assessment 
upon  the  propwty  tflvui  by  saJd  testator  to 
his  children  and  grandchildren  by  his  will, 
to  raise  a  sum  soflBcient  for  the  decent  sup- 
port of  said  lunatic,  but  that  said  executors 
have  fhlled  and  declined,  without  Just  «t- 
cnse,  to  act  In  the  premises.  The  adult  de- 
fendanta  deny  that  the  estate  of  Bald  lunatic 
has  tailed,  but  on  tiie  contxary,  allege  that 
if  pmpaOj  accounted  for  by  the  committee  of 
said  tonatte,  it  will  be  ample  for  his  mpport 
and  maintenance;  and  these  defendantt  de- 
mand that  sold  li,  Al.  Aablv,  committee,  be 
required  to  account  coneemtev  bis  manage* 
ment  and  disposition  of  the  estate  of  said 
Innatlc  and  to  apidy  the  same  to  his  support 
and  maintenance^  The  taflant  dafendante 
aflswOT  by  their  gnarUans  ad  litem,  and  sub* 
mlt  tb^  tlglita  and  interesta  to  the  protec- 
tion  of  the  court  After  the  commencement 
ot  tids  action,  W.  A.  Holman -and  W.  A. 
Bailey,  as  encntoN  of  Uie  lost  wiU  and  tee* 
tament  of  WilUam  Ashley,  the  dder,  began 
an  action  against  L.  A.  Ashley,  as  commit 
tee  ot  Wllltam  Ashley,  the  younger,  and  W. 
Oilmore  Simms,  as  administrator  de  btmls 
non  ot  the  estate  of  Joseph  Aahley,  deceas- 
ed, and  others,  praying  on  account  concern- 
ing the  maBOgemeut  and  disposition  of  the 
estate  of  said  William  Ashley,  the  younger, 
derived  from  bla  graodtatheri  and  Other  re- 
lief. To  this  Bctioo  the  defuidanta  amiear* 
ed  and  answered,  the  Infant  d^ndottte  an* 
swerlng       th^.dnl7«ppetnted  'caardlan 
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ad  litem.  Tbeae  two  actioiu  wtre  heard 
togettaer  on  the  pleadlnga  and  the  evidence 
taken  and  submitted  In  the  said  actions,  re- 
spectivelT.  Tbe  defendants  In  the  last-men- 
tloaed  action  Interpose  an  oral  demurrer  to 
the  compl^nt,— that  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

"It  is  contended  that  the  executors  of  the 
will  of  William  Ashl^,  the  elder,  cannot 
maintain  an  action  against  either  the  pres- 
ent committee  of  said  lunatic,  or  the  legal 
representative  of  the  former  committee,  for 
an  accounting  touching  and  concerning  the 
management  and  disposition  of  the  estate  of 
said  lunatic  received  by  them,  respectively. 
I  have  examined  carefully  the  complaint  of 
the  executors,  and,  although  tbe  allegations 
of  fact  are  numerous,  I  confess  that  I  fail 
to  and  Id  them  all  facts  sufficient  to  consti- 
tute a  cause  of  action  In  favor  of  the  plain- 
tifts  against  the  defendants,  or  any  of  them. 
The  oral  demurrer.  In  my  opinion,  most 
therefore  be  sustained,  and  the  ctHiiplaint 
dismissed. 

'"Xhe  main  question  in  the  present  action 
arises  out  of  the  tenth  clause  of  the  will  of 
William  Asliley,  the  elder,  hereinbefore  men- 
tioned and  set  forth.  In  the  construction 
of  a  will,  the  court  always  endeavors  to  as- 
certain, if  possible,  tbe  Intention  of  the  tes- 
tator, and  to  carry  Into  efCect  that  Intention. 
TUs  Intentton,  howev»/  as  was  said  by 
Ohlet  Justice  Simpson  la  McO«e  t.  Hall,  20 
S.  G.  1^,  1  8.  B.  711.  'must  be  reached  by 
tibe  application  of  thpae  rules  of  constmc- 
tl<m  which  have  been  established  as  liest 
adapted  to  evolre  said  Intention,  and  by  the 
principles  which  have  been  applied  the 
courts  in  analogous  cases.  Intention  reach- 
ed In  any  other  way  (as  by  considering  what 
wonld  be  absolutely  Jvut  to  the  partle*,  and 
what,  In  the  opinion  of  the  court,  the  tosta^ 
tor  ought  to  bare  don^  ete.)  Is  not  allowed, 
because  soidi  a  conrae  would  often  defeat 
the  Tray  object  Intended  to  be  aceinapUsbed, 
to  wit  the  real  Intentloii  of  tiie  testator.' 
Now,  what  did  WlUlam  Ashley,  the  elder,  In- 
tend 1^  the  foUowtag  language  foand  In 
the  tenth  danse  of  his  wlUf  -  1  consider 
that  ay  afflicted  ■on.  WOllam  Ashl^,  la 
soffidenfly  innrlded  for  In  tbe  estate  he  de-  ■ 
rived  from  his  grandfather  Joslah  StalUngs, 
and  tber^re  make  no  provision  fbr  hlm 
la  my  wIU;  but  shoiUd'  tbe  estate  derived 
from  his  gnuadfattaer  in  any  manner  fall 
him,  or  ahotad  he,  from  any  other  cause, 
lack  a  pK^w  nq>port  and-  malntonane^  I 
dlrtct  my  exseaUfcB,  hy  a  fair  and  equal  as- 
sessment upon  the  property  given  to  my 
children  and  gtuidchildien  by  this  wlH,  to 
raise  a  sum  sufficient  for- a  decent  support 
for  my  son  WlUlam.'  It  Is  plain  that  the 
testator  knew  the  condlticm  of  his  son,  and 
the  character  and  value  of .  tbe  estate  de- 
rived by  him  from  his  grandftither.  It  Is 
equally  Blabi.  also.  that,  taking  tbese  things 
(the  condition  of  his  son,  and  the  character 
and  value  of  his  estate)  into  consideration. 


the  testator  was  satisfied  that  the  estate  of 
his  son  was  ample  for  his  pn^r  support 
and  maintenance.  Tbe  language  employed 
by  the  testator  is,'  *I  consider  that  my  afflict- 
ed son,  William  Ashley,  Is  sufBcletitly  pro- 
vided for  In  the  estate  he  derived  from  his 
grandfather  Josiah  StalHngs,  and  therefore 
mate  no  provision  for  him  In  this,  my  will.' 
But  while  the  testator  was  satisfied,  at  the 
time  he  used  the  foregoing  laugiuige,  that 
the  estate  of  his  afflicted  son  derived  from 
his  grandfather  was  sufficient  for  bis  sup-' 
port  and  maintenance  In  his  then  condition, 
he  was  conscious  of  tbe  fact  that  bis  condi- 
tion might  grow  worse,  and  become  such 
as  to  require  larg^  expenditures  from  his 
estate;  and  he  was  also  conscious  of  tbe 
fact  that  unforeseen  losses  might  occur, 
even  under  the  most  prudent  and  careful 
management.  It  was  to  meet  these  contin- 
gencies that  the  testator  adds:  'But  should 
the  estate  derived  from  his  grandfather  In 
any  manner  fall  him,  or  should  he,  from  any 
other  cause,  lack  a  proper  support,  I  di- 
rect my  executors,  by  a  fair  and  equal  as- 
sessment upon  the  property  given  to  my 
children  and  grandchildren  by  tUs  will,  to 
raise  a  sum  sufficient  for  a  decent  support 
for  my  son  William/  This,  I  apprehend, 
means  nothing  more  than  if,  at  any  time 
during  the  life  of  his  afflicted  son,  the  in- 
come derived  from  the  StalHngs  fund  should 
fail  to  meet  hla  necessities,  the  deficiency 
should  be  made  up  by  a  fair  and  equal  as- 
sessment upon  the  propwty  given  by  the  te»- 
tator  to  Us  children  and  grandchildren. 
This  failure,  m^bt  arise  from  the  condition 
of  the  son,  or  from  a  loss  at  a  portion  or  the 
whole  of  the  c(wpns  of  hlii  estate.  Age,  in- 
firmity, and  disease,  even  it  the  corpus  of 
the  estate  were  preservied  Intaot  might  de- 
mand larger  outlays  for  his  son  than  the  In- 
come from  the  Stalllngs  fund;  or  If  the  con- 
dition of  his  son  contlnMd  unchanged,  yet, 
even  under  the  most  prudMit  and  careful 
management,  unforaeoi  losses  might  occur, 
so  as  to  reduce  the  corpus,  and  thus  lessen 
the  income  to  a  d^rree'  insnffid^  for  the 
proper  support  and  maint«nahce  of  his  aon. 
These  were  the  contlngendes  which  the  tes- 
tator anticipated,  and  evldmtly  Intwded 
to  provide  against  The'  trustee  should,  as 
a  prudent  man,  confine  the  maintenance  of 
his  ward  within  his  Income,  and,  if  the  ne- 
cesslttes  of  his  ward  require  him  to  go  be- 
yond the  income,  he  should  ask  and  obtain 
Uie  leave  of  the  court  before  doing  so. 
Teague  t.  Dendy,  2  McGord,  207.  I  can 
never  believe  that  the  testator  Intended  by 
the  language  used  that  his  children  and 
grandchildren  should  be  reqnlred  to  make 
good  the  Stalllngs  fond,  In  case  the  same 
was  wasted  or  mlsaiiplled  By  the  committee 
of  his  son,  ofr  In  case  same  wka  partially  or 
wholly  lost  by  the  careless  or  imprudent 
managemoit  of  the  committee.  Again,  I 
cannot  believe  that  the  testator  intended  to 
require  bis  executors  to  make  an  assessment 
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Dpcm  tli»  ]^«pCTtr  giT«n  to  hia  cmidren  and 
srandchUdTen  to  raiie  a,  mm  Boffldent  for 
the  BOKpott  and  maintenance  of  Ub  afflicted 
■(»,  William,  nntU  the  committee  of  his  said 
BOtt  had  fint,  by  a  fair,  Jnet,  and  proper  ac- 
conntlnv ,  shown  that  the  Stalllngs  fnnd  did 
not  Tield  a  snffident  Income  for  that  pur- 
pose,  or  had  been  legally  exhausted,  and  not 
wasted  and  lost  hj  earless  and  Impmdrat 
management  T7ntll  this  Is  done.  It  la  im- 
pos^ble  for  the  executors  to  say  what  sum 
would  be  snffident  for  the  porpose.  The 
hare  statement  of  the  committee  Is  not 
enough.  If  the  trustee  has  committed  a 
breach  of  trust,  and  Is  Indebted  to  the  estate 
of  hlB  wud  In  consequence  of  a  mlaappUca- 
tUm  of  the  trust  fund,  or  hy  reason  of  \oBaea 
arising  ttom  his  caress  and  Impmdoit 
managemoit  of  the  trust  estate,  he  should 
make  the  amount  of  bis  Indebtedness  good 
before  calling  upon  the  executors  to  raise, 
br  asseBsmoit  against  the  chlldrai  and 
grandchildren  of  the  testator,  a  sum  suffi- 
cient for  tiie  proper  snppcHt  of  his  ward.  If 
he  and  his  sureties  are  unable  to  do  so^  and 
his  'mrd.  In  conaeannice  thereof,  would  be 
lacking  In  proper  siq^rt  and  maintenance 
I  bare  no  doubt  bat  that  the  executors 
would  be  eompdled  to  make  the  asBessment 
required  by  the  will  of  the  testator,  and 
raise  a  sum  snffid^  for  the  support  and 
malntoiance  of  hla  afflicted  son,  notwith- 
standing the  waste  and  mana^ment  of  the 
estate  of  his  son  Xny  his  committee;  But  this 
must  fltst  be  made  clearly  to  appear.  Such, 
also,  would  be  the  result.  In  case  the  account- 
ing should  show  no  waste,  no  mtsappllcatlon, 
no  breach  of  trust,  on  the  part  of  the  com- 
mittee, and  It  should  be  made  clearly  to  ap- 
pear that  the  Income  derived  by  the  com- 
mittee from  the  trust  estate  of  his  ward  Is 
Insuffldcat  for  his  prc^r  support  The  pres- 
ent action  Is  brought  In  the  name  of  the 
lunatic,  by  bis  committee,  for  the  purpose 
of  compelling  the  executors  to  raise,  by  as- 
sessment upon  the  property  received  by  the 
children  and  grandchildren  of  William  Ash- 
ley, the  elder,  under  his  will,  a  sum  suffi- 
cient for  the  proper  support  and  mainte- 
nance of  tbe  lunatic.  The  foundation  of  the 
action  is  that  the  contingency  mentioned 
In  and  provided  for  by  the  will  of  the  tes- 
tator has  happened.  The  all^ation  is  that 
the  estate  derived  by  said  William  Ashley, 
the  younger,  from  his  grandfather  Joslali 
Stalllngs  has  failed  him,  the  same  bavlai; 
been  expended  and  exhausted  by  his  fonuer 
committee  and  this  plaintiff,  and  that  he 
lacks  a  proper  support  and  maintenance;  he 
being  now  In  a  helpless  condition,  and  with- 
out any  means  whatever.  Tbe  testimony 
off^ied  lu  support  of  these  alleftattonB  Is  not 
at  all  satisfactory.  No  proper  account  has 
been  given  by  the  defeudants,  who  are  deep- 
ly interested,  to  surcharge  tbe  accounte  of 
the  committee.  Of  what  the  estate  now  con- 
sists, and  in  what  securities  the  same  la  now 


Invested,  tbe  deferwtents  «n  without  litfoc- 
matlon.  The  defendants  tiionld  be  aUoved 
thla  opportunl^,  and  the  committee  should 
fumlA  this  information.  Without  this,  the 
court  will  have  no  proper  data  upon  whlcb 
to  boas  a  decree  cmslstent  with  Justice  And 
equity.  I  am  prepared  to  say,  however, 
tbat,  whatever  may  be  the  result  of  the  ac- 
counting which  I  shall  hereafter  order,  the 
testlmoiQr  satisfies  me  ttut  a  laiver  allow  ■ 
ance  for  the  support  and  maintenance  of 
William  Aahl^  than  that  formwly  ordered 
by  this  court  is  necessa^.  Hla  ctrndltlon 
has  matalally  changed.  Inflrmlt^  and  dis- 
ease have  added  to  hla  mmtal  affliction; 
helplessness  has  tafcai  the  place  ot  strength, 
and  suffering  the  place  of  health.  Under 
tbese  drcnmstances,  more  care,  more  medic- 
al attention,  and  more  of  the  comforts  of 
life,  are  not  only  proxier,  but  abBolntely  nec- 
essaty.  Bat  at  this  time  I  wiU  not  pass 
upon  the  question  of  compensation,  and  the 
other  Issues  in  the  ease  not  hereinbefore  con- 
rtdered.  It  will  be  time  enough  to  deter- 
mine these  matters  when  tbe  report  of  th.v 
master;  or  the  acoonnts  of  the  committee 
ot  said  Ittnatic,  Is  submitted  for  consldeni- 
tton. 

"It  Is  thorefore  ordered  and  adjudged: 
Thht  it  be  referred  to  tbe  maattt-  of  Bam- 
well  county,  to  take  and  state  Uie  account  of 
li.  A.  Ashley,  committee  of  Wm.  Ashley, 
lunatic,  with  his  ward,  tram  the  date  when 
he  assumed  said  trust  to  the  present  time. 
That  said  L.  A.  Ashley,  committee,  do  ap- 
pear before  said  master  on  such  days  and  at 
snch  honrs  as  sold  master  shall  designate 
and  appoint,  and  render  a  true,  Just,  and 
fair  account  of  all  his  actings  and  doings 
as  such  committee,  and  that  he  do  show 
what  money  and  other  property  has  come 
into  his  hands  as  such  committee;  when 
and  from  whom  he  received  the  same;  how 
and  in  what  manner,  and  to  whom  and  for 
what  purpose,  the  same  has  been  paid  out. 
applied,  and  expended.  And  that  he  do  alsn 
show  of  what  the  estate  of  said  lunatic  now 
n>nslstB,  and  how  and  In  what  manner  the 
sume  has  been  and  IS  now  fairested,  and 
that  he  do  submit  for  inspection  and  exam- 
ination all  Toachers  and  other  papers  relat- 
ing  to  said  estate,  and  showing  his  receipts 
nnO  disbursements.  It  is  further  ordered 
tlist  at  said  accounting  the  parties  may  be 
attended  by  their  respective  counsel,  and 
thai:  saio  master  shall  note  all  obJecUonii 
raised,  and  his  rulings  tbei^on,  to  the  end 
that  the  same  may  be  floally  determined  by 
this  ctinrt  at  the  final  hearing.  It  Is  finally 
ordei'fd  that  said  master  do  report  his  action 
lb  the  premises  to  this  court  with  all  coii- 
ventent  ppeed,  and  that  either  party  may  ap- 
ply for  a  final  hearing  of  the  cause  upon 
the  coming  In  of  the  master's  report  herein- 
befni*?  ordered. 

"Jas.  P.  lelar,  Olrealt  Judge. 

"September  4»  18»3." 
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Patterson  &  Holmac  and  BelUngor,  Town- 
send  &  O'Bannon,  for  appellants.  Headerson 

Bros.,  for  respondenta 

POPB,  J.  The  two  foregoing  acttons  were 
lieard  together  In  the  circuit  court,  and  have 
]}een  presented  in  this  court,  on  appeal,  to- 
gether. The  flrBt  named  Is  an  action  by  a  lu- 
natic, by  his  committee,  and  by  such  commit- 
tee In  his  representative  character  and  as  an 
Individual,  against  the  executors  of  the  last 
will  of  William  Ashley,  the  elder,  and  all  the 
legatees  and  devisees  under  said  will,  and 
the  grantors  of  any  of  the  devisees  under  said 
will,  for  the  purpose  of  having  the  executors, 
in  the  first  Instance,  or,  in  the  event  they 
have  settled  the  estate  of  their  testator,  in 
the  second  instance,  to  have  the  legatees  and 
devisees,  and  grantors  to  pay  a  reasonable 
compensation,  allowance,  or  charge  each  year 
for  the  decent  support  of  said  lunatic,  upon 
the  ground  that  the  contingency  contemplated 
by  the  testator,  as  announced  in  the  tenth 
clause  of  his  will,  requiring  such  payment, 
had  occurred.  The  defendants,  while  admit- 
ting their  liability,  under  said  tenth  clause  of 
said  will,  to  pay  a  reasonable  compensation 
for  the  support  of  the  lunatic  In  a  certain  con- 
tingency in  said  clause  provided,  denied  such 
contingency  had  occurred.  The  second  named 
Is  an  action  by  the  executors  of  the  last  will 
of  William  Ashley,  the  elder,  and  in  their 
own  right  and  Mrs.  V.  V.  Holman,  against 
the  committee  of  the  lunatic,  the  administra- 
tor de  bonis  non  of  the  estate  of  Joseph  Ash- 
ley, deceased,  and  against  the  devisees  of  the 
lands  of  W.  Elmore  Ashley,  deceased,  who 
was  the  administrator  of  the  estate  of  Jo- 
seph Ashley,  deceased,  heir  at  law  of  his 
estate,  but  is  now  deceased,  for  the  purpose 
of  upsetting  an  alleged  pretenslve  settlement 
by  and  between  the  committee,  L.  A.  Ash- 
ley, who  succeeded  Joseph  Ashley  as  said 
committee  of  the  lunatic,  William  Ashley, 
the  younger,  made  in  the  year  3887.  The 
defendants  denied  that  such  settlement  was 
pretenslve,  collusive,  or  fraudulent,  and  plead- 
ed the  statutes  of  limitation  as  a  bar  to 
the  action.  The  administrator  de  bonis  non 
of  Jos^h  Ashley,  deceased,  pleaded  no  as- 
sets in  his  hands,  and  that  the  estate  of 
hia  intestate  had  been  fnlly  settled  years 
1)efore  his  appoiutment  as  administrator  de 
bonis  non.  Testimony  was  taken  In  both 
actions  before  the  master,  and  the  actions 
came  on  for  trial  before  his  honor  sitting  aa  a 
chancellor.  By  his  decree  in  the  first  action 
he  recommitted  It  to  the  master  for  further 
testimony  (his  decree  will  be  set  oat  In  the 
T^ort  of  the  case);  and  he  dismissed  the  sec- 
ond action  tor  failure  to  state  facts  snfflcient 
to  constitute  a  cause  of  action,  but  on  appeal 
to  this  court  this  Judgment  was  reversed. 
Holman  v.  Ashley,  40  S.  0.  421,  19  S.  E.  13. 
Further  testimony  was  taken  In  boHi  cases. 
These  causes  were  then  beard  hy  Judge 
Townsend,  sitting  as  chancellor;  and  on  the 
SSM  August,  1891,  be  filed  bis  decree,  wherein 


be  sustained  the  plaintiff  on  the  first  action, 
and  dismissed  the  seomd  action.  His  decree 
will  be  reported,  together  with  the  grounds 
of  appeal  therefrom. 

While  we  do  not  deem  it  necessary  to  con- 
sider each  ground  of  appeal  separately,  still 
we  will  dispose  of  all  the  qneetlons  suggested 
therein.  We  may  state  the  first  proposition 
thus:  Was  It  competent  Ifx  L.  A.  Ashley,  as 
committee,  to  recover  $140  each  year  for  eight 
years,  beginning  In  February,  1S79,  for  the 
board  and  care  of  the  lunatic?  We  Qnd  that 
the  father  and  first  committee  received  $140 
(under  the  decree  of  the  court  of  equity  made 
in  1S5.5)  each  year  for  these  purposes,  and 
the  testimony  falls  to  show  any  change  in 
the  condition  of  the  lunatic  In  the  period  of 
time  (eight  years)  here  referred  to,  and  the 
24  years,  reckoning  from  1855,  during  which 
time  William  Ashley,  as  committee,  had 
cliarge  of  him.  Appellants  suggest  that  this 
$1,120  (eight  years  at  $140  per  year)  ought 
not  to  be  allowed,  because  the  present  com- 
mittee testified  In  the  old  case  of  Ashley  v 
Holman,  15  S.  C.  97,  and  25  S.  C.  304,  1  S. 
B.  13,  that  the  lunatic,  by  the  lalrar  he  was 
able  to  render  in  the  service  of  the  person 
having  him  In  charge,  really  earned  his  sup- 
port. We  think  this  was,  to  say  the  least  of 
it,  a  very  serious  statement  to  make,  In  view 
of  the  decretal  order  of  the  court  of  equity 
made  on  this  very  subject  In  the  year  1855, 
wherein  the  committee  of  the  lunatic  was  au- 
thorized to  expend  from  the  lunatic's  estate 
the  sum  of  $140  each  year  for  his  board  and 
maintenance.  It  is  true,  the  court  of  equity, 
in  the  year  1855,  when  It  passed  the  deci'etal 
order  referred  to,  did  not  take  Into  consid- 
eration the  ability  of  the  lunatic  to  earn  his 
own  support  by  his  labor,  or  that  the  commit- 
tee would  receive  the  benefit  of  such  services. 
The  present  committee  Is  now  brought  face  to 
face  with  this  unwise  testimony  of  himself. 
Yet  we  are  not  unmindful  of  the  facts  that  at 
the  time  he  made  such  statements  he  did 
qualify  them  by  stating  that  no  arrangement 
had  Ijeon  made  by  him  with  Joseph  Ashley,  as 
committee  of  the  lunatic,  as  to  the  support  of 
the  latter,  and  also  that  It.  A.  Ashley  was  at 
that  time  under  an  obligation  to  pay  his  uncle 
Joseph  Ashley  a  large  debt,  of  $7,000,  and 
seems  to  have  been  controlled  by  the  stronger 
will  of  the  said  Joseph  Ashley.  The  evidence 
seems  to  establish  that  when  Joseph  Ashley, 
as  committee  of  the  lunatic,  bought  his  ac- 
tion against  the  executors  of  his  fattier  (Wil- 
liam Ashley,  the  elder)  to  recover  from  the 
estate  of  such  testator  the  sum  of  $5,400,  as 
the  value  of  the  alleged  services  of  the  luna- 
tic, William  Ashley,  the  younger,  rendered  to 
the  lunatic's  father  for  27  years,  at  $200  per 
year,  L.  A.  Ashley  was  guilty  of  a  wrong 
when  be  connived  at  this  step  of  tats  uncle 
Joseph  Ashley.  However,  we  must  not  for- 
get that  this  court  decided  that  Joseph  Ash- 
'ley  was  not  entitled  to  recover  anything  from 
the  executors  of  his  father's  will,  on  account 
of  the  alleged  services  of  tbe  lonatlc  for  27 
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yean;  and  now,  U  we  were  to  bold  tiiat  tbUi 
anm  of  f  140  fiir  eacta  year's  hoard  and  maln- 
tautnoe  of  this  lunatic  flbonld  not  be  paid  to 
Ix  A.  Ashley  tor  the  elgbt  years*  care  of  tbe 
lunatic,  on  tbe  ground  tbat  tbe  Iimatf<^8  serr- 
Ices,  voluntarily  rendered  by  blm  to  U  A. 
Ashley,  were  worth  his  board  and  mainte- 
nance, we  would,  to  a  certain  extent,  at  least, 
be  Infringing  upon  the  former  decision  of  this 
court  We  now  say  tbat  the  wisdom  of  the 
judgment  of  this  conrt,  as  set  out  In  25  S.  G. 
394,  1  8.  E.  13,  has  been  fully  vindicated  by 
subsequent  erents.  This  Is  a  court  of  equity 
that  now  considers  this  contention,  and  it  Is 
necessary  that  our  conclusions  shall  accord 
with  the  demands  of  good  conscience.  We 
are  satlsfled,  after  a  careful  examination  of 
all  the  facts  embodied  In  the  case,  relating  to 
the  payment  to  L.  A.  Ashley,  for  eight  years* 
care  and  maintenance  of  the  lunatic,  of  tbe 
sum  of  91,120,  that  it  must  be  sustained. 

The  next  proposition  may  be  thus  stated: 
What  responsibility  attaches,  under  tbe  law, 
to  a  committee  or  other  trustee  In  carrying 
out,  as  plaintiff,  a  litigation  whereby  the  es- 
tate of  hla  cestui  que  trust  may  be  affected, 
cspedally  when  the  estate  of  such  cestui  que 
trust  Is  Imperiled,  both  corpus  and  the  inters 
est  thereon,  1^  such  litigation?  Now,  tliat  it 
may  be  seen  that  this  proposition  necessarily 
concerns  the  present  action,  let  us  state  tbe 
facta  bearing  thereon :  In  February,  1855,  the 
court  of  equity  for  Barnwell  appointed  Wil- 
liam Ashley,  the  eider,  tbe  committee  of  his 
son  William  Ashley,  the  younger,  who  had 
In  October.  1854,  been  adjudged  a  lunatic, 
and  allowed  tbe  committee  tbe  sum  of  $140 
per  annum  for  the  care  and  maintenance  of 
said  lunatic;  and  this  arrangement  contin- 
ued until  February  22,  1879,  when  such  com- 
mittee died.  Tbe  estate  of  tbe  lunatic  was 
the  sum  of  ¥2,000,  derived  under  the  will  of 
the  grandfather  of  said  lunatic,— one  Joslab 
Stallings.  On  the  6th  day  of  April,  1879,  Jo- 
E^h  Ashley  was  appointed  the  successor  of  bis 
father,  as  said  committee,  and  received  tbe 
Stallings  fund  from  the  executors  of  his  fa- 
ther's will  on  the  22d  August,  1879,  then 
amounting  to  $2,070.  By  the  tenth  clause  of 
tbe  wIU  of  William  Ashley,  the  elder,  it  is 
provided  as  follows:  "I  consider  tliat  my  af- 
flicted son,  William  Ashley,  is  sufficiently 
provided  for  In  the  estate  he  derived  from  bis 
grandfather  Joslah  Stallings,  and  therefore 
make  no  provision  for  blm  in  my  will;  but 
sliould  the  estate  derived  from  bis  grandfa- 
ther in  any  manner  fall  him,  or  should  he, 
from  any  other  cau83,  lack  a  proper  support 
and  maintenance,  I  direct  my  executors,  by  a 
fair  and  equal  assessment  of  tbe  property 
given  to  my  children  and  graDdohildren  by 
this  will,  to  raise  a  sum  sufficient  for  the  de- 
cent support  for  my  son  William."  Under 
these  circumstancee,  as,  namely,  with  a  fund 
already  In  Iils  hands,  the  annual  Interest  from 
which  had  proved  fully  sufficient  for  this  sup- 
port and  maintenance,  and  with  the  lunatic 
in  robust  physical  health,  coupled  with  the 


fact  that  under  his  fatbet'i  will  bis  whole  es- 
tatev  real  and  personal,  was  made  liable  for 
the  siQvrart  of  the  lunatic  In  case  tbe  Stall- 
ings fond  failed*  or  In  tbe  erent,  froin  aay 
other  cause,  said  lunatic  should  lack  a  pn^ 
er  support  tills  new  committee,  Josefdi  Ash- 
ley, on  the  ISth  April,  1880,  In  the  court  of 
equity,  began  tbe  contention  with  his  father's 
executors  to  make  them  pay  over  $5,000  for 
over  24  years'  work  of  tbe  lunatic.    Now.  do 
sane  man  can  soy  that  this  suit  was  started 
to  procure  sustenance  for  tbe  lunatic.  Tbat 
he  already  had.   Nor  was  It  that  his  futme 
was  precarious,  for,  as  we  have  already  seen, 
that  was  absolutely  secure.   What  was  the 
probable  cause  of  this  lawsuit?   The  testi- 
mony of  at  least  four  witnesse»-~&nd  they  are 
uncontradicted,  except  as  we  shall  hereafter 
specify— shows  that  it  was  spite  aimed  at  his 
sister  Mrs.  Holman,  and  her  children,  l>e- 
cause  they  were  the  beneficiarlea  under  the 
wIU  of  WUIIam  Asbley.  the  elder,  and  this 
Joseph  Ashley  was  not  so  favored!  Ab  Mr. 
Joseph  Ashley  expressed  It:   "He  did  not 
know  [whethw  he  would  win  tbe  case  or  not], 
but,  as  far  as  he  was  concerned,  be  did  not 
care  anything  about  winning  It,  but  wanted 
to  show  Jake  Holman  tliat  be  could  not  make 
WiUlam  Ashley's  wUL"    It  seems  that  Mr. 
Jacob  Holman  had  married  the  daughter  of 
William  Ashley  by  bis  second  marriage.  wbUe 
Joseph  Ashley  was  tbe  son  liy  the  first  mar- 
riage of  his  father.    We  ateted  a  while  ago 
that  this  testimony  la  uncontradicted  by  wlt- 
nessas.  That  statement  la  correct   But  plain- 
tiCTB  have  referred  to  tbe  result  of  the  case 
of  Ashley  v.  Holman,  as  set  out  In  15  S.  C.  97, 
and  25  S.  C.  394,  1  S.  E.  13,  as  well  aa  to  tbe 
high  cbaracter  of  the  two  attorneys  who  were 
retained  by  Joseph  Ashley  to  conduct  this 
litigation,— Ex-Judge  Maher  and  Mr.  Isaac 
M.  Huteon.    But  it  nowhere  appears  in  tbe 
case  that  either  one  of  these  gentlemen  was 
Informed  of  hla  motive  in  bringing  such  ac- 
tion.   It  la  not  recognized  as  law  in  this  state 
that,  if  an  attorney  or  attorn^s  of  character 
advise  a  litigation,  such  fact  establishes  tbe 
existence  of  a  probable  cause  of  action.  All 
the  effect  tbe  law  accords  te  auch  lawyers' 
opinion  Is  tbat  It  should  be  considered  by  the 
jury  or  tbe  Judge  when  reaching  a  conclusion 
In  tbe  pursuance  of  such  a  question  of  proba- 
ble cause  or  not    This  Is  the  rule  as  stated 
by  Chief  Justice  Mclver  in  Caldwell  v.  Ben- 
nett, 22  8.  O.  9:  "We  think  the  true  rule  is 
that  after  the  jury  [thia  was  a  jury  case]  have 
been  Instructed  as  to  what  constitutes  proba- 
ble cause,  as  matter  of  law,  it  la  for  them  to 
say,  from  a  review  of  all  the  facte  and  cir- 
cumstances proved  to  have  been  present  in 
the  mind  of  the  prosecutor  at  the  time  be  com- 
menced the  prosecntioD,  or  i9  the  plaintif  «t 
the  Hme  he  commenced  hie  enii  action  [ital- 
ics ours],  whether  there  was  or  not  probable 
cause  for  such  proceedings."    The  circuit 
judge  reached  tbe  ccuuduslon  that  thoe  was 
probable  cause  In  the  actlm.  of  Ashley  Hol- 
man, nipra,  and  then  stopped.   Be  did  not 
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conaUer  ttat  pbaM  of  the  qneatlon  when  a 
tnstMk  tr  tmitlng  to  his  own  lodgment, 
commencoB  an  action  whereby  be  risks  the 
estate  of  Us  cestui  qne  trust  to  the  extent  of, 
not  oolr  the  Interest  earned,  but  also  the  cor- 
pus of  such  estate.  We  have  always  under- 
stood tte  rule  to  be,  In  this  state,  that  a  trua- 
tce— guardian  or  oommlttee,  for  Instance-- 
conUI  ncA  trendi  upon  the  corpus  of  the  trust 
estate^  except  under  very  exceptional  condi- 
tlona,  and  that,  if  the  necessities  of  the  case 
should  demand  It,  he  must  first  obtain  the 
leave  of  court  Teague  t.  Dendy,  2  McCord, 
Eq.  207;  Halgood  t.  Wells,  1  HUl.  Eq.  60; 
VUlard  T.  Robert,  2  Strob.  Eq.  40;  Prince  v. 
I^gan,  1  Speer,  Eq.  29.  While  this  is  the 
general  doctrine,  that  leave  should  be  first 
obtained,  yet  such  trustee,  If  he  can,  may 
show  tbat  the  necessity  was  upon  him  to 
bring  suit,  and  thweby  Justify  his  temerity. 
It  thus  appears  that  not  only  must  such  trus- 
tee show  probable  cause,  but  Slso  some  orer- 
weouns  necessity  or  adTantage  to  his  cestui 
que  trust.  In  order  to  Justly  bis  conduct.  A 
moment's  reflection  will  show  tbat  the  rule 
in  such  cases  ought  to  be  so  strict  Other- 
wise It  la  In  the  power  of  the  trustee  to  ex- 
ixmd  the  entire  trust  estate  in  fees  and  ex- 
penses In  a  lawsuit  wherein  it  was  only  hoped 
tbat  the  trust  estate  might  be  increased.  The 
rule  Is  quite  different  when  a  trust  estate  Is 
attacked  by  third  parties.  Of  course.  In  such 
Instances,  the  principle  of  self-defense  of  ne- 
cemlty  drives  the  trustee  to  court,  and  the  ex- 
penditure of  the  funds  of  the  cestui  qne  trust. 
1 1  Is  not  a  case  of  may,  but  must.  In  the  case  at 
bar,  we  fall  to  see  tbat  the  propriety  ofaresort 
to  a  suit  In  equity  by  this  trustee  has  been 
established,  nor  can  we  s^ee  that  this  com- 
mittee had  the  right  thus  to  Jeopardize  this 
trust  estate  In  his  bands.  We  see  by  his  re- 
turns that  be  paid  his  attorney  9400;  to  ex- 
penses, (144.25;  and  for  costs,  fT24.65,— ag- 
sregatlng  $1,266.90,— out  of  nn  estate  whose 
corptis  was  only  92,000;  thus  leaving  In  the 
hands  of  the  committee  (733.10  of  that  cor- 
pus;—and  this  last  amount  Is  to  be  reduced 
l>y  commissions  and  other  legitimate  exposes 
of  such  committee.  Can  a  court  of  equity  be 
expected  to  sanction  such  a  destruction  to  a 
solemn  trust?  These  sums,  as  proper  pay- 
ments, cannot  be  allowed,  but  must  be  made 
good  by  L.  A.  Ashlar  In  his  accounting  here- 
inafter ordered. 

The  next  question  may  t>e  thus  stated:  Up- 
on wbom  will  a  loss  be  visited  for  allowing 
llle^I  items  to  enter  into  a  settlement  made 
by  an  Incoming  committee  with  the  estate  of 
bis  predecessor  In  ofiice?  It  may  be  asked, 
who  represented  the  trust  estate  when  the 
settlement  was  made,— the  admlnisti-ator  of 
the  deceased  committee,  or  was  it  the  new 
committee?  Certainly  the  new  committee, 
and  not  the  administrator  of  the  deceased 
committee.  When  fiduciaries  take  the  re- 
sponsibility of  making  settlements  out '  of 
court,  they  must  be  prepared  to  show,  when 
such  settlements  are  questioned,  that  the 


items  therein  embraced  are  legal,  lud  ihould 
be  there.  If  they  tell  to  do  this,  they  must 
be  fa^d  to  be  liable  for  such  illegal  Items-  L. 

A.  Ashley  must  account  for  the  sums  Im- 
properly entering  into  the  settlement  by  him 
with  the  admiuIstratCH*  of  Joseph  Ashley,  de- 
ceased. 

The  next  question  is.  what  shall  be  the  form 
of  the  settlement  by  which  the  amount  now 
in  the  hands  of  L.  A.  Ashley,  as  committee 
of  William  Ashley,  shall  be  ascertained?  We 
lay  It  down  thus:  L.  A.  Ashley  shall  be  char- 
ged with  the  estate  received  by  his  predeces- 
sor. Joseph  Ashley,  In  August,  1879,  viz.  $2,- 
070.00.  Then  that  account  must  be  audited, 
with  the  causes  for  receiving  thesame,  togeth- 
er with  $140  paid  for  one  year's  board  and 
maintenance  of  the  lunatic,  together  with  the 
other  legal  payments  made  by  his  predeces- 
sor. The  new  balances  must  bear  interest 
from  22d  February,  18S0;  be  audited  with 
(140  paid  for  board,  and  also  the  legal  pay- 
ments. We  mean  by  "legal  payments"  all 
those  made  by  Joseph  Asbley,  except  costs 
and  fees  aforesaid.  The  new  balances  will 
bear  Interest  from  22d  February,  1881;  be 
audited  with  $140  paid  for  board,  and  also 
all  legal  paymcLts.  The  new  balances  must 
bear  interest  from  22d  February,  1882;  be 
audited  with  (140  paid  for  board,  and  also 
other  legal  payments.  The  new  balances  will 
bear  Interest  from  22d  February.  1883;  be  au- 
dited with  (140  paid  for  board,  and  also  all 
other  legal  payments,— and  so  on  down  to 
1887,  when  L.  A-  Ashley  is  appohjted  com- 
mittee. In  his  account  he  Is  entitled  to  com- 
missions for  receiving,  and  Is  entitled  to  cred- 
it for  board,  at  $140  per  year,  until  the  date 
of  his  action,  on  22d  June,  1882.  After  tbat 
date  such  committee  la  allowed  credit  each 
year  for  $515,  tor  the  care  and  maintenance 
of  hts  cestui  que  trust,  and  as  soon  as  bis 
ward's  estate  is  exhausted,  under  the  account- 
ing herein  provided  for,  he  is  allowed  to  de- 
mand that  the  executors  of  the  last  will  of 
William  Ashley,  deceased,  shall,  during  each 
year,  assess,  cdllect,  and  pay  over  to  him. 
as  committee  for  the  said  William  Ashley, 
the  younger,  the  said  sum  of  $515;  and,  In 
case  any  one  of  the  legatees  and  devisees  un- 
der  the  will  of  William  Asbley,  the  elder, 
Shan  fall  to  pay  the  amount  assessed  against 
him  or  her  by  the  said  executors,  the  said 
legacies  and  devises  may  be  sold,  under  the 
process  of  the  court,  by  the  master  for  Bam- 
well  county,  to  raise  their  respective  assess- 
ments for  the  support  of  such  lunatic  afore- 
said. So  much  of  the  decree  as  dismisses  the 
second  action  is  sustained,  because  the  stat- 
ute of  limitation  Is  a  perfect  protection  to  the 
estate  of  Jos^h  Ashley,  deceased,  so  far  aa 
the  plaintiffs  to  the  second  action  are  con* 
cemetl.  It  follows,  therefore,  that  the  decree 
must  be  modified  as  herein  requU'ed.  It  la 
the  judgment  of  this  court  that  the  judgment 
of  the  circuit  court,  aa  to  the  first  action,  be 
modified  as  herein  required,  and  the  action 
t  Is  remanded  to  the  circuit  court  f or  tbe  tor- 
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mutation  of  a  decree  after  tbe  accounts  are 
recast  as  reqnlred  herein  by  tbe  master  for 
Barnwell  county.  It  is  the  farther  judgmeur 
of  this  court  tliat  tbe  Jadgment  of  the  circuit 
court  In  tbe  second  acUon  Is  affirmed. 


<«  S.  C.  177) 

ARMSTRONG  et  al.  t.  BRANT. 
(Supreme  Court  of  South  Carolina.    April  19, 

1805.) 

SiBTica  or  SvHMoirfr— NosRBiinaKT  DBnirsAKT 

— La&TIKO  COFT  AT  RXUDBIICE. 

1.  Code  CiT.  Proc.  S  IM  (2  Rev.  St.  1893, 
p.  67),  making  pereonal  serrice  of  a  summons 
out  of  tbe  state  egairalent  to  publication  of  the 
■ummonB,  and  mailing  a  copy  thereof  to  a  non- 
reaident  defendant,  Is  not  suffidently  complied 
with  by  levying  au  attachment  on  land  within 
the  state  belonging  to  a  nonresident  defendant, 
and  leaving  a  copy  at  hia  place  of  residence,  oot 
of  the  state,  in  ois  absence,  without  publishing 
the  summons. 

2.  Code  Civ,  Proc.  6  155.  flubd.  4  (2  Rev. 
St  1893,  p.  67),  providing  that  the  sammoss  may 
be  serveo  by  deliverine  a  copy  thereof  to  any 
person  of  discretion  residing  at  tbe  residence  of 
defendant,  applies  only  to  service  on  a  person 
within  tbe  state. 

Appeal  from  common  pleas  circuit  cotirt  of 
^mpton  county;  3.  D.  Wltberspoon,  Jndge. 

Action  Armstrong,  Cator  &  Co.  against 
H.  O.  Brant  for  goods  sold  and  deUvered. 
From  an  order  refusing  to  set  aside  a  ludg- 
ment  In  favor  of  plaintiffs,  d^ndant  appeals. 
Reversed. 

Julius  P.  Toumans  and  A.  M.  Boozer,  tor 
appellant  W.  S.  Tlllingfaast,  for  respondents. 

MerVEJR,  G.  J.  This  is  an  appeal  from  an 
otiet  made  by  bis  bonw,  Jndge  Wltberspoon, 
refusing  a  motion  to  set  aside  a  Jnd«nxient 
beretofmre  recovered  by  tbe  plalnttfte  against 
tbe  defendant  Tbia  motion  was  based  upon 
sevual  grounds,  among  which  was  that  the 
defendant  bad  never  beoa  legally  served  wltb' 
process,  and  heuie  tbe  court  wbli^  rendered 
tbe  judgment  now  sougbt  to  be  set  adde 
never  acquired  Ju-tadlctlon  avec  the  defend- 
ant In  tbe  case.  It  Is  needless,  and  would 
perhaps  be  Improper,  to  ccnulder  any  of  the 
other  grounds  upon  wblch  the  motl<m  was 
basedt  under  the  view  which  tbe  court  takes 
of  the  Jurisdictional  aneatlon,  and  ttaer^ore 
these  other  grounds  need  not  be  stated.  The 
facts  out  of  which  the  question  of  Jurlsdic^ 
tlon  arises  are  not  disputed,  and  may  be  stat- 
ed as  fAllows:  Tbe  plaintiffs  are  residents  ot 
the  city  of  Baltimore,  In  tiie  state  of  Mary- 
land, and  tbe  defendant  Is  a  readout  of  the 
city  of  Augusta,  In  the  state  of  Georgia,  and 
tbe  action  in  which  the  Judgment  In  question 
was  recovered  by  default,  defmdant  not  ap- 
pearing, was  broTight  by  the  plaintiffs  against 
the  de^dant  on  an  open  account  for  got>d8 
sold  and  delivered  in  the  court  of  common 
pleas  for  Hampton  county.  In  the  state  of 
South  Carolina.  At  the  time  tbe  action  was 
commenced,  the  plaintiffs  sued  out  a  warrant 
of  attairtimwit,  which  was  levied  upon  a  tract 


of  land  -situate  In  this  state,  belcmglng  to  the 
defendant  The  plaintiffs  also  obtained  an 
order  for  tbe  publication  of  the  summons,  but 
no  publication  thereof  was  ever  made.  The 
plaintiffs,  however,  undertook  to  serve  ftae  de- 
fendant wltb  a  copy  of  the  summons  by  leav- 
ing the  same  at  the  residence  of  the  defend- 
ant in  the  said  city  of  Augusta,  with  the 
motber  of  tbe  defendant,  she  being  a  person 
of  suitable  age  and  discretion,  residing  at  tbe 
time  with  tbe  defendant  at  her  place  of  resi- 
dence In  the  city  of  Augusta,  but  the  defend- 
ant never  was  personally  served,  either  with- 
in or  without  the  limits  of  this  state.  So  that 
tbe  vital  question  which  we  encounter  at  the 
threshold  of  this  case  Is  whether  the  court 
ever  acquh-ed  Jurisdiction  to  render  the  Judg- 
ment now  sougbt  to  be-  set  aside.  If  It  did 
not  then  the  Judgment  is  void,  and  tbe  de- 
fendant Is  entitled  to  have  It  so  declared  by 
her  motion  in  the  same  case.  Tbls  question 
turns  upon  the  inquiry  whether  the  defendant 
was  ever  made  a  party  to  that  case  in  any  of 
the  modes  prescribed  by  law  for  that  purpose, 
and  such  inquiry  Is  narrowed  down  to  tbe 
question  whether  tbe  defendant  was  ever 
legally  served  with  the  summons  before  tbe 
Judgment  in  question  was  rendered;  and  that 
depends  upon  the  question  whether  a  nonreel- 
dent  can  be  made  a  party  to  an  action,  even 
after  a  writ  of  attachment  has  been  regularly 
Issued  and  levied  upon  real  property  of  tbe  de- 
fendant situate  In  this  state,  without  publica- 
tion and  mailing  a  copy  of  the  summons  to  de- 
fendant and  without  personal  service  of  the 
summons  outside  of  the  state,  &tter  tbe  order 
of  publication  has  been  made.  Inasmuch  as 
it  appears  that  no  publication  was  ever  made, 
though  an  order  to  that  effect  was  made,  the- 
precise  qrestlon .  here  presented  Is  whether 
service  by  leaving  a  copy  of  the  summons  at 
the  residence  of  defendant  outside  of  the 
state,  with  a  perscm  of  suitable  age  and  dls- 
oetlon,  will  be  suffldent,  or  whether  persMial 
service  Is  not  necessary.  It  seems  to  us  that 
this  question  is  conclusively  determined  by 
the  express  terms  of  aeotlon  1G6  of  the  Code  of 
Civil  Procedure  as  found  In  2  Rev.  St  1SB8,. 
pp.  67,  6S,  where,  after  protidlng  a  mode  by 
which  absent  defendants  may  be  made  par- 
ties to  an  action,  to  wit,  by  pnUlcation. 
la  the  cases  specified,  one  of  which  la  "(8> 
where  he  la  not  resident  of  this  state  but  has- 
PTopertj  therein,  and  the  court  has  Jurisdic- 
tion of  tbe  action,"— precisely  thia  case^^he 
section  further  provides  as  follows:  "Where 
publication  Is  ordered,  personal  service  of  the- 
summons  out  of  the  states  Is  equivalent  to- 
publication  and  deposit  In  the  post  office." 
It  la  dear,  therefore,  by  this  express  statu- 
tory provision,  that  the  only  way  In  which  a 
nonresident  defendant  can  be  made  a  party 
to  an  action  In  the  courts  of  this  stfite  la 
dtber  by  publication  actually  made  for  the- 
time  prescribed,  and  deposit  In  tbe  poet  office, 
or  by  personal  service  of  the  summons  on  the- 
defendant  outsl(1e  of  thia  state,  after  an  order 
for  publication  has  b^n  obtained.  It  ftdl^Sr 
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tli«efcure»  tbs^  as  It  It  admlttefl  In  this  case 
that  no  puUtcatlon  was  ever  made,  and  ISiat 
too  snmnuMu  vsa  not  pustnully  serred  npon 
ibe  defendant,  the  defendant  aerw  was  legal- 
ly made  a  puty  to  the  action  Id  which  the 
Jndgmoit  In  qnestton  was  rendered,  and 
hence  soch  Judgmmt  aboold  be  set  asUe^  It 
Is  said,  howerer,  that  so  mncb  of  the  section 
of  the  C!ode  above  cited  as  reanlres  persuial 
service  on  a  noore^dent  whoa  made  ontslde 
the  Umlts  of  the  state  has  been  repealed  by 
the  act  of  1S82  (21  St  at  Large,  p.  104),  bttt  It 
will  be  seen  by  the  refereace  to  ttat  act  that 
It  does  not  purport  to  alter  or  repeal  any  part 
of  section  150  of  the  Oode.  from  which  we 
have  aooted,  bnt  ita  operation  Is  in  express 
terms  confined  to  anothw  sectltm  <165),  tor 
the  languase  of  the  act  Is:  "That  snbdlrlslon 
4  ol  secthm  VSS  of  tte  Code  at  CItU  Procednre 
of  thl8Stetebe,and  the  same  is  hweby  amend- 
ed so  as  to  read  as  follows:  *  *  *  (4)  In  all 
other  cases  to  the  defndant  persouUly  or  to 
any  pers<m  ot  discretion  residing  at  the  resi- 
dence, <H-  employed  at  the  place  of  bnriness 
of  said  defmdant"  To  allow  the  act  of  1882 
to  operate  as  an  amendment  to  section  166.  to 
which  It  makes  no  reference  whatever,  when, 
by  its  express. terms.  Its  operation  Is  confined 
to  another  secti<»i,  relating,  as  we  think,  to  a 
different  state  of  things,  does  not  seem  to  ns 
to  be  po'mlsslble.  It  seema  to  ns  clear  that 
the  purpose  of  section  165  was  to  proride  how 
swrice  may  b?  made  i^on  a  person  witliin 
the  state,  and  tlieD  the  Code  proceeds,  In  the 
very  next  section  (156),  to  provide  how  serv- 
ice may  be  made  upon  persons  outside  of  the 
state,  for  the  section  cpeoB  with  these  words: 
"When  the  pwson  cm  whmn  Qie  service  of  the 
summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  witliln  the  stat^"  going 
on  to  provide  how  swvice  may  be  made  in 
such  a  case,  showing  very  dearly  that  the 
legislature,  after  providing  how  service  may 
be  made  upon  a  certain  class  of  persona,  to 
wtt,  tboae  who  may  be  found  within  the 
state,  by  the  terms  of  section  1S5,  intended  to 
provide  a  different  mode  of  s^rice  upon  p«r- 
sons  of  a  different  class,  to  wit,  those  outside 
of  the  state.  We  do  not  thinic,  therefore,  that 
it  is  legitimate  to  apply  an  amendment,  ex- 
pressly declared  to  be  designed  to  alter  tlie 
iaw  as  to  the  mode  of  serving  one  class  of 
persons,  to  a  different  section,  prescribing  the 
mode  by  wliich  serrlce  upon  another  class 
of  persons  may  be  made.  To  this  construc- 
tion of  the  effect  of  the  act  of  1892,  which  we 
have  adopted,  the  leglslatute  seems  to  liave 
^Iven  Its  approTal,  for  in  the  Revised  Statutes 
of  1803,  in  whlcb  the  amendment  of  1892  is 
incorporated  in  subdivision  4  of  sectlrai  155, 
the  terms  of  section  156  remain  unaltered. 
Now,  while  It  is  quite  true  that  the  Revised 
Statntes  cannot  be .  regarded  as  having  the 
force  of  law,  by  reason  of  the  fact  that  they 
were  never  passed  in  the  mode  prescribed  by 
the  constitution,  yet  It  Is  eqnaliy  tme  that, 
since  the  passage  of  the  act  of  1892,  the  l^is- 
Jatnre^  by  an  act  jjwnnvd  4th  January,  18M 


Gil  St  at  Largfl;  mZi,  dedaied  that  tbK 
Revised  Statutes  be  "approved  as  a  revision, 
digest  and  arrangement  of  the  statute  law, 
dvll  and  criminal,  of  the  state  of  South  Caxo- 
Una,  as  it  stood"  on  the  2St^  of  Novembv, 
18B3,  and  baa  promulgated  the  same  as  such 
In  the  form  which  appears  In  the  volume 
which  we  have  cited.  The  circuit  judge 
uems  to  have  based  bis  decision  entirely  up- 
on the  case  of  Gibson  v.  Bverett  (S.  a)  19 
B.  E.  28a.  But  an  examination  of  that  case 
will  show  that  it  differs  wlddy  tnnn  this 
case,  for  In  that  case  it  appeared,  not  only 
that  an  ordor  of  pnbUcatUm  bad  beoi  ol>faKin- 
ed,  iTut  that  auch  pubUcatlon  had  been  actual- 
ly mad^  which  would  have  been  aufBdait 
to  give  I3ie  court  Juitedlctlra  after  tbe  real 
property  of  the  defmdant  within  this  state 
had  been  attached;  bnt  there  was  also,  In 
that  case,  actual  a^rice  made  on  the  defend- 
ant in  the  state  of  Korth  Carolina,  while  In 
the  jwesent  case  there  was  no  publication 
made,  and  no  peratmal  service  on  the  deCend- 
ant  in  the  state  of  Georgia.  Tliat  case,  there- 
fore, is  clearly  inapplicable.  We  avail  oar- 
selves  of  this  (vportnnlty  of  saying  that  it 
does  not  seem  to  us  that  there  is  the  slight- 
est foondatlon  for  the  criticism  which  seems 
to  liave  been  made  of  that  case  (Gibson  v. 
Everett).  We  do  not  think  that  any  point 
there  decided  is  in  conflict  with  any  former 
decision  of  this  court 

We  have  not  downed  It  necesssry  to  consid- 
er any  question  as  to  the  attachment  for  as- 
suming, for  the  purposes  of  this  dlacussioD, 
that  tlie  attachment  was  free  from  ail  objec- 
tions, yet  we  do  not  see  how  that  can  affect 
the  question  of  the  jurisdiction,  to  wblcAi 
alone  we  have  confined  our  attrition.  It  is 
contended,  and  proper^  conceded,  that  an  ac- 
tion cannot  now,  as  was  formerly  the  case, 
be  commenced  by  attachment  but  that  an 
attachmrat  is  merely  a  personal  remedy  In  an 
action;  and  whileitistmdoubtedlytruethatan 
attactunent  may  l>e  obtained,  upon  a  proper 
showing  for  that  purpose,  before  the  sum- 
moaa  baa  been  swed,  provided  the  action 
has  been  commenced  by  lodging  the  scmmons 
with  the  sheriff  for  service,  or  Is  commenced 
at  the  time  of  the  obtaining  of  the  warrant  of 
attachment,  yet  unless  the  action  Is  prosecnt- 
ed  to  judgment  the  attachment  will  be  fruit- 
less of  results.  Heucewe  are  unable  to  see  how 
the  obtaining  and  levy  of  the  attactuurat  can 
affect  the  question  of  jurisdiction,  upon  which 
alone  we  pass  any  conclusion.  It  seems  to 
us  that  the  order  appealed  from  should  be 
reversed,  and  It  Is  so  adjudged. 


(«  8.  C.  Itt) 
PORTBR  et  al.  v.  STRIOKBR  et  aL 
(Supreme  Court  af  South  Carolina.    April  19, 

1895.) 

MORTOAOB  BT  IVBOLTEST— VaLIDITT  — PbETBBBIT- 
TIIL  AflSIONUBNT. 

1.  A  mortgage,  given  by  an  insolvent  debt- 
or to  a  creditor,  wUenis  Intoidsd  ss  seenril^  for 
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Ui  4«bt  ftnd  not  as  a  transfer  of  die  wopertr 
as  a  preference,  U  not  li*Talid  under  Ker.  St 
1893,  §  2146,  proTiding  that  an  assignment  by 
ail  insoWent  debtor  of  faia  property-,  as  u  prefer- 
ence to  any  other  creditor  than  the  public,  aball 
be  void. 

2.  The  qneetion  whether  a  mortgage  given 
by  an  inaolvent  to  a  creditor  was  intended  as  a 
security  or  as  a  preferential  transfer  of  the  prop- 
erty is  a  qaesdon  of  fact 

Appeal  from  oommon  pleas  drenlt  court  of 
Cbester  county;  R.  O.  Watts,  Judge, 

Action  hj  Benjamin  B.  Porter  and  ottiera 
axalnst  R6bert  W.  Strlck^  and  otho-s  to 
bava  a  mortgage  ot  dtf  endants  declared  Toid 
as  In  fraud  ot  creditors.  From  a  Judgmoit 
tor  plaintiff,  defendants  appeal.  Berersed. 

Tlie  following  was  tbe  report  of  the  referee: 

'This  la  a  supplementary  proceeding  on  the 
part  of  judgmoit  creditors  of  R.  W.  Strickw. 
and  was  commenced  on  tbe  14th  day  of  Feb- 
ruary, 1S93,  service  of  summons  and  com- 
plaint, and  has  for  Its  ol>]eet  setting  aside  a 
mortgage  encuted  by  B.  W.  Strieker  to  Mary 
3.  0<Aeman  on  the  Ist  day  of  January,  1802, 
upon  the  ground  that  same  was  given  wilb 
the  Intent  to  defeat  bis  commercial  credlton 
and  prefer  Maty  J.  Ooleman,  and  charging 
and  alleging  ttiat  the  debt  to  Maty  J.  0(de- 
man  was  not  bona  fide^  and,  further,  that  tbe 
mortgage  was  Indeed  an  assignment  made  and 
executed  In  Tlolatlan  of  the  laws  of  tba  state, 
and  Is  void.  All  of  the  defendants  made  an- 
nree  dnylng  tbe  material  allegaUons  of  tbe 
complaint  The  total  amount  of  tbe  Judg- 
mmt  Ondgmmts  beartcg  date  Aprtl  1,  1892) 
debts  established  before  me  amount,  In  round 
numbersi  to  twenty-fOur  hundred  dollars,  and 
In  two  of  tbe  cases  tbe  secnttons  bare  been 
returned  to  tbe  cleA's  oBIcb  marked  ITulla 
bona.'  I  hare  taken  tbe  testlmwy  as  ordered, 
wblcb  18  now  on  llle  In  thli  court,  and  from 
tbe  tesUmouy  I  find  tbe  following  facts: 

**Robert  W.  Strieker  bad  for  a  numb«  of 
years  been  carrying  on  a  mercantile  and  man- 
ufacturing business  In  the  town  of  Ohester, 
and  for  the  transaction  of  such  buslnen  oc- 
culted and  used  tbe  shops,  storerooms,  etc., 
belonging  to  the  defendant  Mary  J.  Ooleman 
(whose  agent  John  K.  C3oleman  was  then  and 
now  Is).  That  tbe  rental  value  of  said  shops, 
storerooms,  etc.,  was  the  sum  of  four  hundred 
dollars  per  annum,  and  that  Robt.  W.  Striek- 
er paid  the  rents  at  the  abore-mentloned 
price,  up  to  and  Including  the  year  18S7. 
Tba^  for  tbe  years  1888,  1889,  1S90,  and 
18M,  Strieker  failed  to  pay  the  rents  except 
in  part,  but  executed  and  dellTered  to  Mary 
J.  Ooleman  his  notes  for  the  r^t  of  18SS,  1889, 
1890,— tbe  rent  for  1891  being  included  in  the 
mortgage  In  controversy,  no  note  having  been 
girm  for  this  year,— the  notes  for  rent  to  bear 
Interest  from,  the  end  of  each  rental  year. 
That  one  of  said  notes  has  been  lost  or  mis- 
placed by  Strieker  since  he  took  up  the  same 
by  the  mortgage.  That  on  lat  January,  ltj92, 
Strieker  was  due  and  owing  ?>frs.  M.  J.  Cole- 
man tbe  sum  of  sixteen  bundred  dollars,  on 
■account  of  rent,  and  alao  tbe  sum  of  two 


bundred  doDars  which  she  had  loaned  him. 
making  Strieker's  total  Indebtednws  to  her 
eighteen  hundred  dollars.  That  at  this  time, 
to  wit,  January  1,  1892,  Strieker  was  Indebted 
to  sundry  creditors  In  tbe  a^regate  about 
four  tbonsand  dtdlars  over  and  above  tbe 
amount  he  owed  Mia.  Ooleman.  and  bad.  in 
tbe  way  of  assets,  between  two  and  three 
tiuoaand  dollars  in  way  of  notes,  mortgages, 
and  accoontB  In  addition  to  the  stock  tm  hand. 
Strieker  was  at  this  time  InsolTent,— be  says 
so  himself  In  effect.— and  Coleman  knew  that 
be  had  been  bard  pressed  tor  money,  and 
wblle  be  may  not  hare  been  absolutely  cer- 
tain of  bis  Insolvency,  yet,  from  all  tbe  dr^ 
cnmstaacea,  and  oonaldeclng  tbe  Intimate  re- 
latlonahlp  wblcb  flixlgted  between  I.  K.  C<ae> 
man  and  Strieker,  Coleman  knew  that  Striek- 
er oonld  not  meet  bla  obligations  If  bis  cred- 
itors pressed  bim,  wblcb  for  the  purposes  of 
this  case  amounts  to  tbe  same  thing  aa  In- 
aolveney.  Qdeman  was  Indidgent  to  Striek- 
er, and  up  to  this  time  had  frequently  loaned 
him  money,  as  mudi  aa  tw(^  three,  and  four 
bundred  dollars  at  a  tlm&  On  tbe  1st  day  of 
January,  1S02,  tmdw  these  circomstances, 
Strieker  executed  and  d^vored  to  Mrs.  M.  J. 
Oolonan  (tbrooglx  ber  agent,  J.  K.  Ooleman) 
tba  note  and  mortage  now  In  oontnTeray, 
payable  at  one  day,  covering  tbe  articles  as 
set  ont  In  the  complaint  In  ttils  action,  and. 
from  the  testimony  ot  StriiAra-  himself,  cov- 
ered everything  he  bad  except  a  few  buckles 
In  tbe  harness  shc^,  and  tbe  said  mortgage 
was  placed  upon  record  In  <^ceof  reglsta  of 
mesne  conveyances  of  Obestcr  county,  on  tbe 
8d  day  of  felHruary,  1892.  That  tbe  mortage 
was  given  for  bona  fide  debt,  a  large  iMnrtlon 
of  viblcb  was  long  sbice  past  due,  and  was 
then  all  due  and  unpaid,  and  that  Strieker 
gave  ber  tbe  mortgage  to  secure  her  and  pre- 
fer her;  and  tlie  testimony  fidls  to  sbow  that 
there  was  any  collusion  between  Strieker  and 
Ooleman,  or  that  tb«e  was  any  fraud  In  the 
transaction.  This  mortgage  was  beld  by  Mrs. 
Coleman  until  tbe  2lBt  day  of  AprU,  1892,  at 
which  time  a  sale  of  the  mortgaged  goods  was 
made  thereunder,  after  legal  advertisement; 
and  on  this  day  notice  was  served  upon  Mrs. 
M.  J.  Ooleman  and  J.  K.  Ooleman,  her  W^t. 
by  Messrs.  Olenn  and  Gage,  attom^s  repre- 
senting sundry  creditors  of  R.  W.  Strickor, 
protesting  against  the  sale  of  the  goods  and 
chattels  of  R.  W.  Strieker,  stating  in  said  no- 
tice that  the  mortgage  was  void,  and  that  the 
creditors  would  look  to  them  for  said  .joods 
and  the  value  thereof.  The  sale,  however, 
vras  made,  nmder  the  direction  and  supervi- 
sion of  J.  K.  Coleman,  and  all  articles  enu- 
merated In  the  mortgage  were  sold  except 
some  silverware,  which  was  erroneously  hi- 
duded  therein,  and  was  tbe  property  of 
Strieker's  son.  From  the  sale  bill  In  evi- 
dence, the  property  sold  brought  $1,103.55, 
and  at  the  Bale  J.  K.  Cdleman  purchased  for 
himsdf  (not  as  agent  for  his  wife)  goods 
amounting  to  $1.0^25,  and  tbe  mortgage 
Mrs.  Ooleman  has  a-  credit  Indorsed  aeceeo 
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of  date  25t)i  April,  1892,  elercn  bandred  ixA- 1 
tax9  and  fifty  cente.  That  tlie  sale  was  an 
open  and  Mr  sale.  That  the  TeblcleB  and 
coffins  tailed  to  tn-lng  their  ewt  value,  tiie  de- 
fldency  bting  one  bundled  and  fifty  to  raie 
hundred  and  aeventy-flTe  dollars;  the  notes, 
mortgages,  and  accounts  only  bringing  the 
«nm  of  forty  dollars.  That  Strieker,  in  order 
to  reduce  rent  expenaes,  on  Ist  Janoa^,  1802, 
moved  part  of  the  goods  upon  which  t&e  mort- 
gage of  Coleman  was  placed  to  Odd  FellowT 
Hall,  giving  up  a  room  ttf  Mrs.  GQleOwn's,  In 
which  the  goods  had  ^rerionsly  t>een.  and 
■theae  goods  wore  sold  In  Odd  Fellows'  Hall. 
That  John  K.  Coleman  left  the  goods  bought 
bought  by  him  at  the  sale  In  charge  of  Striek- 
er to  sell  for  him,  and  that  Strieker  turned 
over  to  Coleman  the  totmeyu  received  by  him 
on  account  of  such  sales.  Some  of  the  vehicles 
are  yet  nnsold^  and  Stric^Eer  has  collected  for 
Coleman  on  the  outstanding  notes  and  ac- 
counts  pnrdased  by  Coleman  at  the  sale  ftom 
one  to  two  hundred  dollars.  That  Striciker 
turned  over  to  other  credltcors  two  vehicles, 
In  March.  1SD%  upon  which  Oolemao  hdd 
a  numgage.  Ihln  was  ben»e  Coleman  s^zed 
the  goods,  and  Stridcra-  replaced  the  v^lclciB 
substituting  othets  made  by  him.  That 
Coleman  never  listed  the  notes,  mortgages, 
and  accounts  purchased  by  1dm.  They  calif  Mr 
a  value  of  about  one  thousand  dollars,  but  be 
has  collected  only  about  seventy-five  dollars 
npon  them,  and  he  has  collected,  all  tol^  from 
sale  of  vehicles,  notes,  mortgages,  and  ac- 
counts, about  Dine  hundred  dollars,  and  has 
several  jobs  still  on  hand.  That  Strieker  is 
DOW  conducting  business  as  agent  for  bis 
wife,  Sarah  3.  Stricter,  having  "borrowed  five 
hundred  dollars  from  the  Building  &  Loan  As- 
sociation for  that  purpose. 

"Now,  from  the  facts  of  this  ease  as  above 
stated.  Is  the  mortgage  In  controvMsy  an  as- 
signment In  fact,  though  a  mortgage  In  name? 
The  debt  was  bona  fide.  Part  of  It  had 
been  past  due  for  three  years,  and  wltti  each 
year,  nnder  our  law,  Mrs.  G<deman  had  a  pre- 
ferred Hen  npon  the  merchandise  in  her 
houses  to  secure  the  payment  of  her  r^ts, 
but  she  was  Indulgent  to  Strieker,  and  mani- 
fested a  desire  to  help  him  along  In  his  busi- 
ness, not  only  by  not  closing  down  upon  htm 
for  her  yearly  rents,  which  'she  had  a  po"- 
fect  right  to  do,  but  In  addition  loaned  liim 
as  much  as  two  hmidred  dollars  In  moDcy  to 
assist  him  to  prosecute  his  business.  The 
counsel  for  plaintiff,  In  the  ar^ment  before 
me  at  the  reference,  called  my  special  atten- 
tton  to  the  cases  of  Meinhard  v.  Strickland, 
29  S.  O.  491,  7  S.  B.  8S8,  and  of  Atch«  v. 
Long,  32  S.  C.  171, 11  S.  E.  86.  I  have  exam- 
ined these  cases  carefully,  and  fall  to  find  any 
analogy  between  them  and  the  one  now  be- 
fore the  court,  the  facts  being  entirely  differ- 
ent In  this  case  the  mortgage  was  given 
for  a  Imna  fide  debt  past  due,  and  no  attempt 
to  foreclose  the  same  imtll  about  90  days  att- 
,er  its  execution,  and  even  then  evidently  In 
self-defense,  whiles  In  the  case  of  Melnliard, 


r,  Strickland.  Ibe  mortgage  wfts  given  pay- 
able on  demand,  and  had  Incozporated  In  it 
debts  not  maturing  ft»  one  and  tvro  years, 
and  the  same  almost  instanOy  foreclosed.  Id 
the  case  of  Archer  v.  Long,  the  fiicts  thcore 
bronght  out  evidently  showed  collusion  be- 
tween parties  In  Interest;  that  the  mortgaged 
property,  after  sale,  remained  In  the  poasea- 
alon  of  the  mortgagor,  and  the  moving  cause 
of  Hiecxeeuticmof  thedeed  and  mortgage  from 
Means  to  Beaty  was  that  Beaty  should  assign 
the  same  to  Means*  children.  We  have  uo 
such  fads  here.  There  was  no  colln^on  be* 
tween  Strieker  and  Oolemani.  and  Strieker 
nsitha'  was  to  receive  nor  has  received  any 
benefit,  direct  or  indirect,  from  Coleman  on  ac- 
count of  executing  the  mortgage,  and  the  only 
object  he  had  In  view  was  to  secure  her,  and 
that  he  had  a  legal  right  to  do,  even  If  it  can  or 
could  be  assailed  from  a  moral  standpoint 
The  counsel  for  defendants,  in  argument  be- 
fore me  at  the  reference,  called  my  ^edal 
attention  to  the  cases  ot  Vemer  v.  McGfaee.  2d 
B.  0.  248,  2  B.  B.  118;  Mogovem  v.  Richard, 
27  a  a  8  8.  B.  340;  and  l4uaaar  v.  Pool, 
20  S.  a  411,  2  S.  B.  322;  and  iqMm  thwe  I 
rest  this  esse.  All  the  eases  to  which  my 
attention  bos  been  called  by  the  attorneys 
representing  both  plalnUfCs  and  defendants 
have  been  carefully  read  and  considered  by 
me,  and  through  each  of  than,  without  ex- 
cerption. Is  the  tmderiytaig  principle  t3iat  a 
debtor  may  prefer  a  creditor  by  mortgage  to 
secure  a  bcma  fide  debt,  where  it  is  without 
intent  to  dtf eat,  hinder,  or  defraud  other  cred- 
itors; and  this  Intent,  In  my  judgment,  not 
appearing  in  the  case  before  me,  I  conclude 
that  the  nuntgage  Is  valid,  tiiat  the  same 
should  be  sustained,  and  the  complaint  dls- 
mlasea" 

The  following  was  the  decree: 

"This  is  an  action  brongbt  by  certain  Judg- 
ment creditors  of  the  defendant  Robert  W. 
Strieker  to  have  dedared  null  and  void  a  cer- 
tain mortgage  made  by  Strieker  to  M.  X 
Coleman,  dated  the  1st  day  of  January, 
1892,  upon  the  ground  that  said  mortgage 
was,  under  section  2014  of  the  General  Stat- 
utes, an  assignment  by  Strieker  lb  preference 
to  Coleman.  This  cause  was  referred  to 
John  C.  McFadden,  Esq.,  referee,  and  he  has 
filed  his  report  on  the  tosUmony,  to  which 
exoeptlons  were  filed  by  the  plalnttfts,  and 
the  cause  was  heard  by  me  npon  these  ex- 
ceptions. After  bearing  the  testimony,  ex- 
ceptions, the  argument  of  counsel  for  plain- 
tiffs  and  defendants,  I  bold  and  adjudge  that 
said  mortgage  was  an  assignment  by  Robert 
W.  Strieker  made  to  the  defendant  M.  J, 
Coleman  with  Intent  to  prefer  ber  over 
Btricker's  other  creditors,  and  was  In  viola- 
tion of  section  2014  of  the  General  Statutes 
of  this  state,  and  Is  null  and  void.  Before 
tbe  sale  of  the  mortgaged  property,  had  on 
tbe  2lst  day  of  April,  1892,  the  plaintlfTs 
gave  notice  to  John  K.  Coldman,  agent  for 
Mrs.  M.  J.  Ccieman,  that  they  protested 
against  <  the  sale  of  the  peopetty  ca  the 
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eronnd  tbat  tii*  mortgage  was  void.  At  the 
said  Bale,  with  iwUce  of  this  claim,  3ohjx  K. 
Coleman  bongbt  In  very  near  all  the  prop- 
er^ ciOTered  by  the  mortgage,  and  has  sold 
much  of  It.  Again,  he  has  also  collected 
some  of  the  accounts  due  to  Strieker,  but 
how  much  the  referee  does  not  exactly  re- 
port It  Is  further  adjudged  tbat  all  rights 
acquired  under  said  m<»1gage  and  the  sale 
thereunder  be  Tacated  and  annulled,  and 
that  the  property  seized  and  sold  under  the 
mortgage  for  the  value  thereof  be  forthwith 
dellTered  and  paid  orer  to  the  receiver  here- 
inafter named,  to  hold  and  disburse  the  same 
according  to  the  provisions  of  law;  that  the 
defendants  M.  J.  and  J.  K.  Coleman  account 
before  the  referee  herein  for  all  the  property 
received  by  them,  or  either  of  them,  and  all 
the  moneys  collected  by  them,  or  either  of 
them,  under  said  mortgage;  that  this  cause 
be  recommitted  to  John  C.  McFadden,  Esq.> 
as  special  referee,  to  take  the  account,  and 
ascertain  what  property  and  mon^  and 
choses  in  action  the  defendants  M.  JT.  Cole- 
man and  John  S.  Coleman  have,  or  ought  to 
have,  arising  out  of  said  mortgage;  that 
the  referee  advertise  in  the  Chester  Be[>orter, 
for  three  snccessive  issues,  the  creditors  of 
Robert  w.  Strieker  to  render  in  and  estab- 
lish their  claims  before  him;  that  the  referee 
return  the  testimony  to  this  court,  with  hia 
report  of  this  property,  money,  and  choses 
received  and  due  hy  the  said  M.  J.  and  J.  K. 
Coleman,  and  report  further  as  to  what 
creditors  of  Robert  W.  Strieker  shall  be  en- 
titled to  sbare  the  same;  tliat,  to  carry  out 
this  decree,  J.  C.  James,  Esq..  be,  and  he  is 
hereby,  appointed  a  receiver,  upon  his  en- 
tering into  the  usual  bond  in  the  sum  of 
fifteen  hundred  dollars,  to  be  approved  by 
the  clerk  of  the  court  for  Chester  county, 
to  take  and  receipt  for  and  bold  all  the  prop- 
erty, money,  and  choses,  accounts,  etc.,  or 
the  proceeds  thereof,  covered  by  said  mort- 
gage, and  to  hold  the  same  subject  to  the  fur- 
ther order  of  this  court;  that  said  receiver  is 
hereby  empowered  to  collect  by  suit  or  oth- 
erwise any  debts  due  to  Robert  W.  Strieker, 
and  embraced  In  said  mortgage,  and  to  sell 
any  of  the  property  covered  by  the  same. 
It  is  further  ordered  and  adjudged  that  the 
defendants  pay  the  costs  of  this  action.  It 
Is  further  ordered  and  adjudged  tbat  plain- 
tiffs may  apply  at  the  foot  of  this  decree  for 
any  further  order  to  carry  out  the  same,  as 
may  be  necessazy." 

S.  P.  Hamilton,  for  appellants.  3.  L.  Glenn 
and  G.  W.  Gage,  for  ai^ellees. 

McIVER.  C.  J..  The  facts  of  this  case  are 
so  fully  stated  In  the  report  of  the  referee  as 
to  render  any  restatement  of  them  here  un- 
necessary, inasmuch  as  such  report,  together 
with  the  decree  of  the  circuit  Judge,  will  be  in- 
oorporated  In  the  report  of  thla  case.  The 
object  of  the  acti«i  was  to  set  aside  a  chattel 
mcntiaige  tfrat  by  the  defaidant  Stridkw  to 


bis  codefeudant  M.  J.  Coleman.  WbUe  the 
mortgage  was  assailed  in  the  complaint  upon 
two  grounds;  (1)  That  It  was  void  under  the 
statute  of  EUaabeth;  (J^  that  It  was  void  un- 
der the  assignment  lawr-yet,  as  the  attack  on 
the  first  ground  uttwly  failed,  the  only  ques- 
tion forconslderatloa  now  Is  whether  the  mor^ 
gage  is  YolA  under  the  assignment  law.  See 
section  2146,  Rev.  St  In  order  to  sustain  this 
ground.  It  Is  necessary  to  Show  that  the  trans- 
action in  question,  though  taking  the  form  of 
a  mortgage,  was,  In  fiictr  Intended  as  an  as- 
signment with  preferences,  and  thiis,  while 
not  in  form  a  violation  of  the  letter,  was  real- 
ly in  violation  of  the  spirit  and  true  Intent  of 
the  act  This  has  been  the  uniform  construc- 
tion which  this  court  has  placed  upon  that 
feature  of  the  assignment  law  (section  2014  of 
the  General  Statutes  of  1882,  now  section  2140 
of  the  Revised  Statutes  of  1893).t  from  the 
case  of  Wiiks  v.  Walker,  22  S.  C.  108,  the  first 
case  In  which  this  subject  was  considered, 
down  to  the  case  of  Mitchell  v.  Mitchell  (S. 
C.)  20  S.  E.  405.  the  last  utterance  of  the  court 
npon  the  subject.  In  the  case  of  Wtlks  v. 
Walker  the  question  was  considered  as  aris- 
ing on  a  d^urrer  to  the  anawra,  in  which  it 
was  alleged  that  the  transactions  there  as- 
sailed were  ^tered  into  in  pursuance  of  an 
intoit  to  assign  all  of  the  insolvent  debtor's 
property  to  certain  of  his  creditors  In  prefer- 
ence to,  and  exclusion  of,  aU  bis  other  cred- 
itors, and,  this  allegation  being  admitted  by 
the  demurrer,  the  transactions  there  assailed 
were  obnoxious  to  the  assignment  law,  for 
there  the  intent  was  admitted.  In  Austin  v. 
Morris,  23  S.  C.  S83,  the  circuit  judge  found 
as  a  fact  that  the  mortgages  there  assailed 
were  in  fact  Intended  as  an  attempt  to  evade 
the  provisions  of  the  assignment  law,  and,  this 
finding  of  fact  being  accepted  and  approved  by 
this  court  the  legal  conclusion  followed  that 
the  mortgages  were  In  fact  though  not  in 
form,  an  assignment  and  therefore  void,  un- 
der tbs  provisions  of  the  assignment  law.  In 
Lamar  v.  Pool,  26  S.  C,  at  page  446,  2  S.  B. 
322,  the  late  Chief  Justice  Simpson,  in  deUv- 
ering  the  opinion  of  ttJs  com-t,  after  laying 
down  the  universally  conceded  doctrine  that 
even  an  insolvent  debtor  may,  by  a  bona  fide 
mortgage  which  is  Intended  merely  as  a  se- 
curity, prefer^one  creditor,  uses  the  following 
language:  "So  that  in  all  of  these  cases, 
where  the  Instrument  assaUed  as  contrary  to 
section  2014  [now  section  2146]  dues  not  in  Its 
form,  violate  that  section,  having  earmarks 
that  cannot  be  mistaken,  the  question  must 
hinge  upon  the  intent  of  the  partlea  Is  the 
paper  a  bona  fide  mortgage.  Intended  as  a 
security,  which  the  law  allows?  or  was  it  in- 
tended as  an  assignment,  in  which  the  particu- 
lar creditor  is  preferred,  the  form  of  the  paper 
having  been  adopted  to  evade  the  act?  This 
questicm.  In  such  a-case,  becomes  a  questhm 

1  Rer.  St.  188S,  1  2146,  provides  that  an 
assignment  by  an  insolvent  debtor  of  his  prop- 
erty, aa  a  preferenee  to  axf  othw  creditor  thu 
the  poUlc,  Is  void. 
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of  fact,  ana  sudk  to  the  case  now  before  the 
court"  The  court  then  goes  on  to  consider 
this  question  of  tRct,  and,  agreeing  with  the 
circalt  judge  that  there  was  no  such  tntent, 
sustains  the  mortgage.  In  Melnhard  t. 
Strickland.  29  S.  C.  at  page  496.  7  S.  B.  838, 
the  court.  In  considering  a  case  like  the  pres- 
ent, used  the  following  language:  "It  is  plain, 
then,  that  In  cases  of  this  kind  the  question 
to  mainly  one  of  ftict  as  to  the  intention  of 
the  parties.  If  the  instruments  employed  were 
bona  fide  Intended  merdy  as  security,  and 
not  as  a  means  of  evading  the  prorlsions  of 
the  assignment  act,  then  they  do  not  fall  with- 
in the  purview  of  that  act.  But  If,  on  the 
contrary,  the  Instruments  resorted  to,  whatever 
may  be  their  form,  were  intended,  not  merdy 
as  security,  bat  as  a  means  of  transferring 
the  debtor's  property  to  the  favored  creditor 
to  the  exclusion  of  others,  with  a  view  to 
evade  the  provisions  of  the  assignment  act, 
then  they  must  be  regarded  as  null  and  void, 
under  the  provisions  of  that  act"  And  the 
court  goes  on  to  notice  the  cases  of  Temer  v. 
McGhee,  20  S,  C.  248,  2  S.  £.  118,  Lamar  v. 
Pool,  snpra,  and  Magovem  v.  Richard,  27  8. 
G.  272,  3  S.  £.  340,  where  the  attack  upon  the 
transactions  there  assailed  failed  because  of 
the  failure  to  show  any  such  intent  In  either 
of  those  cases.  As  it  to  wen  expressed  in 
Vemer  v.  McGhee,  supra:  "The  assignment 
act  has  no  application,  unless  there  Is  either 
an  actual  assignment,  or  a  state  of  facts,  fully 
proved  or  admitted,  which.  In  conscience  and 
equity,  are  tantamount  to  an  assignment  with 
untowful  preferences."  In  Putoey  v.  Frles- 
leben,  32  S.  0.  492, 11  S.  B.  337,  the  same  doc- 
trine was  fully  recognized  and  acted  upon. 
To  the  same  effect  see  Mclntyre  v.  Legon,  88 
S.  O.,  where,  at  page  4G3, 17  S.  B.  253,  In  de- 
Hverlng  the  opinion  of  the  court,  Mr.  Justice 
McGowan  lays  down  the  rule  in  the  following 
language,  quoted  With  approval  from  the  s^ 
arate  opinion  in  AusUn  v.  Morris,  supra:  "I 
do  not  doubt  that  an  insolvent  debtor  may,  by 
a  bona  flde  mortgage,  which  to  intended  mere- 
ly as  a  security,  prefer  erne  creditor;  yet  If 
the  mortgage  to  designed,  not  as  a  security, 
hut  as  a  means  of  transferring  hto  property  to 
one  or  more  of  hto  creditors  in  preference  of 
others,  It  seems  to  me  that  it  to.  In  effect 
though  not  tn  form,  an  assignment,  and  comes 
within  the  mischief  Intended  to  be  suppressed 
by  section  2014  of  the  General  Statutes."  '  Aft- 
er thus  laying  down  the  rule,  the  learned  Jus- 
tice proceeds  as  foltows:  "Taking  this  as  our 
guide,  let  us  apply  the  rule  to  this  case.  The 
question  to  really  one  of  fact  The  referee 
found  'that  the  mortgage  were  not  intended 
by  I^egon  to  operate  as  an  assignment  of  hto 
property,  but  were  honestiy  executed  for  the 
purpose  of  protecting  Catherine  Legon,  as  a 
bona  flde  creditor.'  The  circuit  Judge  con- 
curred In  this  finding,  and,  under  the  well- 
known  nde  of  this  court,  it  wBl  not  be  dis- 
turbed," eto.;  and  the  mortgages  were  sus- 
tained. To  same  effect  see  Monaghan  Bay 
Ca  V.  Dickson,  39  S.  C.  146. 17  S.  E.  69& 


The  case  of  Mann  v.  Poole.  13  S.  B.  145, 
889,  reported  also  In  40  S.  C.  1,  comes  next 
In  order.  That  case  seems  to  be  relied  on 
by  counsel  tor  respondents  as  shaking,  or 
at  least  qualifying,  the  doctrine  uniformly  rec- 
ognized In  the  series  of  cases  above  cited,  by 
laying  down  as  the  true  tost.  In  all  such  cases 
OB  the  present,  the  result  of  an  Inquiry  wheth- 
er it  was  the  Intention  of  the  Insolvent  debt- 
or,  in  giving  the  mortgage  assailed,  honestly 
to  secure  one  or  more  of  hto  creditcHS,  or  was 
It  hto  purpose  thereby  to  give  one  or  more  of 
his  creditors  a  preference  over  other  credit- 
ors. Thto  view  to  based  upon  a  partial  quo- 
tation from  the  opinion  of  Mr.  Justice  Pope 
In  that  case,  hut  wh^  the  whole  passage  to 
read,  and  especially  when  the  real  nature  of 
that  case  Is  considered,  together  with  the  sub- 
sequent remarks  of  the  learned  Justice,  It  will 
at  once  be  seen  that  such  vtew  is  based  upon 
an  entire  misconception,  and  that  the  deci- 
sion in  that  case  In  no  wise  confllcte  with  or 
qualifles  any  of  our  former  dectoions.  The 
entire  passage  in  the  opinion  reads  as  fol- 
lows: "It  is  no  longer  profitable,  in  the  light 
of  the  repeated  adjudications  of  thto  court 
on  the  subject,  to  consider  the  right  of  an  In- 
solvent debtor  to  give  a  mMtgage  to  one  or 
more  of  bis  creditors,  when  It  is  intended 
that  such  a  mortgage  or  mor^ges  shall  op- 
erate as  mere  securities  to  secure  such  cred- 
its* or  creditors  bona  flde.  In  the  light  of 
our  decisions,  whenevMr  it  becomes  necessary 
to  canvass  the  transactions  of  Insolvent  debt- 
ors with  their  creditors,  wha  or*  preferred  6jr 
receiving  a  Hen  upon  eueh  insolvent  debtor's 
property  to  the  exclusion  of  ali  other  credit- 
ors, so  as  to  defermine  whether  such  pr^er- 
ences  are  ohnoxious  to  the  profusions  of  chap- 
ter  7t  of  our  General  Statutes,  the  crucial 
test  to  this:  Was  It  the  Intention  of  the  in- 
solvent debtor  to  honestly  secure  the  debt  of 
one  or  mcM-e  of  his  creditors,  by  giving  a  Judg- 
ment or  a  mortgage,  or  an  assignment  of  cer- 
tain cboses  in  action,  or  was  It  hto  purpose 
thereby  to  give  one  or  more  of  hto  creditors 
a  iwefCTence  over  other  creditors?  Thus  the 
Intention  of  the  ins(dvent  debtor  must  be  as- 
certained, and  this  presente  a  question  of 
fact"  Now,  when  it  is  remembered  that 
whenever  an  insolvent  debtor  gives  to  one  of 
hto  creditors  a  mortgage  upon  the  whcde,  or 
even  a  part,  of  his  property,  he  necessarily 
gives  such  creditor  a  preference  over  his  un- 
secured creditors,  and  as  a  man  is  always 
presumed  to  Intend  the  necessary  consequen- 
ces of  any  act  which  he  may  do,  it  is  very  ob- 
vious that  the  question  of  fact  mentioned  in 
the  foregoing  quotation  never  could  arise,  if 
the  language  there  found  should  be  construed 
as  counsel  for  resp(Hidents  ctolm  it  should  be, 
for.  as  soon  as  it  appeared  that  the  Insolvent 
debtor  had  made  a  mortgage  to  one  of  bis 
creditors,  It  would  at  the  same  time  appear 
that  he  had  inferred  <»ie  of  bis  creditors, 
and  hence  the  question  of  fact  whether  he 
had  made  the  mortgage  with  Intent  to  prefer 
a  given  creditor,  never  could  arise.  It  to  ob- 
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tIoos,  therefore,  that  the  true  meaning  o£  the 
passage  quoted  is  that  In  all  quch  cases  the 
question  Is  Just  what  It  Is  stated  to  be  In  the 
toxegtjing  cases,  there  manlfestlf  referred  to. 
though  not  named:  Was  It  the  intention  of 
the  tnsolTent  hoDestly  to  secure  one  of  bis 
creditors,  or  was  it  his  purpose  thereby  to 
prefer  one  of  his  creditors,  In  rlolation  of  the 
assignment  law,  bj  resMting  to  a  mortgage 
instead  of  a  tocvaai  assignment,  and  thus  to 
evade  the  provisions  of  that  law?  This,  It 
seems  to  us,  Is  shown  by  the  language  In  the 
quotation  which  we  have  italicized,  as  well  aa 
by  the  express  recognition  of  the  preceding 
cases:  for  otherwise  we  would  be  compelled 
to  Infer  that  the  intention  was  to  overrule 
such  cases,  and  this  certainly  could  not  be 
said  with  the  least  show  of  propriety.  Our 
view  of  the  true  meaning  of  that  deci^ou  is 
still  farther  confirmed  by  the  fact  that  Mr. 
Justice  Pope,  after  laying  down .  the  law  as 
above  quoted,  proceeds  to  inquire  whether 
the  mortgages  then  In  question,  made  Just 
about  91  days  before  the  execution  of  the 
deed  of  assigmnent  by  Dr.  Poole,  the  insolTmt 
debtor,  were  not  parts  of  the  same  sdieme, 
culminating  In  the  deed  of  assignment,  where- 
by Dr.  Poole  attempted  to  pref»  his  wife 
and  grandchildr^  at  the  expense  of  his  oth- 
er creditors,  and,  showing  clearly  that  such 
was  the  fact,  announces  his  condusioa  in  the 
following  emphatic  terms:  "To  expect  any 
man  to  brieve  that  Dr.  Pocde  did  not  sys- 
tematically contrive  this  result  is  asking  too 
much  of  human  credulity."  Now,  if  it  was 
Intended  by  that  decision  to  declare  the  law 
to  be  that  the  only  question  In  such  a  case 
would  be  whether  the  mortgages  were  given 
with  Intent  to  prefer  one  or  more  creditors, — 
a  question  which,  as  we  have  seen,  is  no  que»- 
tlon  at  all,— then  where  would  be  the  neceft' 
Mty,  or  even  the  propriety,  oif  entering  upon 
the  Inquiry  to  which  we  have  Just  referred? 
It  is  clear  that  the  case  of  Mann  t.  Poole 
does  not  In  any  way  conflict  with  any  of  the 
previous  decisions,  and  was  not  designed  to 
controvert  or  even  qualify  any  of  the  prin- 
ciples established  by  such  decisions. 

The  last  case  upon  the  subject  Is  Mitchell 
T.  MitcheU  (S.  C.)  20  S.  B.  406.  In  that  case 
a  mortgage  was  attacked  npoa  two  grounds: 
<i)  Tliat  it  was  given  with'  Intent  to  hinder, 
d^ay,  and  defeat  other  creditors.  In  rli^tion 
of  the  statute  of  Ellcabetb;  ^  that  It  was  in* 
tended  to  Iw  a  tranafer  of  the  whcde,  prac- 
tically, of  the  Inaolvoit  debtw's  estate  to  the 
mortgagee,  who  was  the  wife  of  the  d^rtor, 
and  therefore  void  under  the  assignment  law. 
The  facts  necessary  to  sustain  both  of  these 
grounds  were  found  both  by  the  circuit  judge 
and  by  this  court,  and  therefore  the  mort- 
gage was  held  void  upon  liotb  grounds.  It 
is  obvious,  therefore,  that  Mltcheira  Case,  in 
which  the  opinion  was  dellva«d  by  the  same 
Justice  who  pre^mred  the  opinion  la  Mann  t. 
Poole,  supra,  la  In  lina  with  ell  the  previous 


cases  hereinbefore  cited;  for  In  Gmt  case  one 
of  the  points  upon  which  the  questl<m  turned, 
as  to  whether  the  mortgage  was  Invalid  un- 
der the  assignment  law,  was  whether  the 
mortgage  was  given  to  secure  an  honest  debt 
or  whether  It  was  intended  as  a  means  of 
transferring  the  whole,  or  practically  the 
whole,  of  tbe  debtor's  property  to  the  mort- 
gagee, to  the  exclusion  of  other  creditors. 

From  this  review  of  the  cases  upon  the  sub- 
ject in  this  state,  the  following  proportions, 
applicable  to  the  case  under  cmslderation, 
are  clearly  deducible:  (1)  That  an  Insolvent 
debtor  may  by  a  bona  flde  mortgage,  which 
Is  intended  merely  as  a  security  for  a  Just 
debt,  prefer  one  of  his  creditors;  (2)  that  if 
the  mwtgage  Is  really  designed  to  operate, 
not  as  a  security  merely,  but  as  a  means  of 
transferring  the  debtor's  {ffoperty  to  the  fa- 
vored creditor,  in  preference  of  the  other 
creditors,  then  it  is  void,  under  the  assign- 
ment law;  (3)  that  tbe  question  as  to  what 
was  the  Intention  la  a  question  of  fact.  Ap- 
plying these  propositi  cos  to  the  case  under 
consideration,  it  seems  to  us  clear  that  the 
omduslon  reached  by  tbe  circuit  Judge  can- 
not be  sustained.  Th««  is  no  finding  of  fact, 
and  no  testimony  up<Hi. which  such  a  finding 
could  be  based,  l^at  the  mortgage  was  intend- 
ed to  operate  as  a  means  of  tranaf earing  the 
debtor's  property  to  the  mortgagee.  On  the 
contrary,  the  referee  finds  the  other  way,  and 
his  conclusion  is  abundantly  sustained  by  the 
testimony.  This  finding  of  flact  by.  the  ref- 
eree Is  not  overruledl  by  the  drcnit  Judge, 
though  he  does  differ  with  the  referee  as  to 
his  condnsltm  of  law.  All  that  he  saya  upon 
the  subject  Is:  **I  bcdd  and  adjudge  that  said 
mortgage,  was  an  assignment  by  Robert  W. 
Strieker  made  to  the  defendant  M.  J.  Cole- 
man with  Intent  to  prefer  her  over  Strlcka-'a 
other  credltws,  and  was  in  violation  of  sec- 
tion 2014  of  the  General  Statutes  of  this  state, 
and  Is  null  and  T<rfd."  But  his  honor  did  not 
find  as  a  fact  tiiat  the  mortgage  was  intended 
to  operate  as  a  tranftfor  of  the  debtor's  prop* 
erty,  and  we  do  not  see  any  testimony  whldk 
would  warrant  any  such  finding.  On  the  oon^ 
trary,  it  seema  to  as  that  the  vhtAe  testinwHiy 
points  clearly  to  tlie  oondu^on  that  tbe  aoto 
object  of  Irvine  the  moctgase  waa  to  secure 
an  honeat  debt  due  to  a  very  Indnteent  cred- 
itor, for  It  part  of  whidi  ^  held  a  superior 
Hen,  and  another  part  of  which  vaa  for  mtmey 
then  loaned  to  the  debtor  to  cany  on  his 
business.  Tbe  snbseqaent  conduct  of  the  par- 
ties negatives,  the  idea  that  there  was  any 
intenttoi  that  the  ^nortgage  should  operate  as 
a  transfer  tjt  the  property,  for  Die  ccmceded 
fact  is  that  the  debtor  was  permitted  to  re- 
tain the  possession  and  use  of  the  mortgaged, 
property  for  mcxe  than  three  months  after  tiie 
maturity  of  the  morfigase  debt  The  Judg^ 
mant  of  this  court  1«  ttuit  tbe  Jtidgment  <tf  tbe 
drcnlt.  court  be  rersrsed,  and  the  complaint 
dismissed. 
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OITT  OOUMOXL  OF  OBBENTILLB  t.  OR- 

MOKD  at       (Zfot  SJi74.) 
^npruu  Ooort  (tf  SonUi  Oandina.  IS. 
18BB.) 

JUBT  Tbiu-^quivablb  Ibsou.  ' 
In  a  rait  od  a  bond,  where  the  atlegaiioiu 
in  the  answer  InTolve  fraud  and  mistake  in  aa 
«cconnt,  it  Ii  not  error  to  deny  a  motion  to  hare 
the  cause  submitted  to  a  Jnrr,  the  issues  being 
purely  equitable. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  R.  C,  Watts,  Judge. 

Action  on  a  bond  by  the  city  council  of 
GreenTllle  against  G.  O.  Ormond,  surrlTlng 
partner  of  Ormond  &  Goforth;  Tnomas  F, 
Dunlap,  as  administrator  of  the  estate  of  R.  J. 
Dunlap,  deceased;  L.  R.  Williams; .  L.  K. 
Armstrong;  and  John  Nichols.  Defendants 
moved  to  hare  the  cause  transferred  to  the 
jury  calendar,  and  from  an  order  denying 
their  motion  they  appeaL  Affirmed. 

Hart  &  Hart.  Finley  &  Brice,  sad  O.  B. 
Spencer,  for  appellants,  J.  A.  McCuUou^ 
and  Wilson  &  Wilson,  Cor  respondent 

FOPB,  J.  The  appellants  aUege  enror  in 
the  <»der  of  bis  honor*  Judge  Watts,  ta  re* 
fming,  at  tike  April,  tSM,  term  of  the  oonrt  of 
comnuxL  pleas  for  Twfc  conn^,  In  this  state, 
to  grant  an  order  transf erring  this  action 
from  calmdar  2  to  odoidar  1,  so  that  all  the 
Issues  InToIred  in  the  action  might  be  tried 
by  a  jury.  The  growids  of  appeal  from  this 
order  refusing  the  said  motion  are  two  in 
number,  but  they  are  intended  to  raise  the 
question'  tliat  the  pleading's,  when  properly 
cotis trued,  show  that  such  issues  were,  under 
section  274  of  our  Code  of  CItU  Procedure, 
triable  by  a  Jury,  as  a  matter  of  right  of  the 
defendants.  It  seems  to  us  that  the  drcuit 
Judge  was  right  In  keeping  this  actlcm  on 
calendar  2,  because  the  Isaues,  as  made  by 
tiie  pleadli^  \nse  ptirely  of  an  equitable 
diaracter,  and  we  will  now  briefly  indicate 
the  basis  of  this  conclusion. 

It  senus:  That  In  March,  1^  the  <dty 
eonndl  of  OreoiTllle  determined  to  lay  down 
within  the  dty  of  Greenrllle  a  sewerage  sys^ 
tem,  and  on  the  19tb  of  that  month  entered 
Into  a  contract  with  Ormond  &  Goforth  to  ex- 
cavate and  fill  trenchee  for  sewers  witliin  the 
limits  of  that  city.  This  contract,  and  the 
speclflcations  of  the  city  engineer  therefor, 
are  made  a  part  of  the  complaint.  On  the 
same  day,  Ormond  &  Goforth,  with  R  J. 
Dunlap,  L.  K.  Armstrong,  L.  R.  Williams, 
and  John  Nichols  as  their  sureties,  executed 
to  the  city  of  Greenville  their  bond,  in  the 
penal  sum  of  $10,000,  conditioned  "that  the 
said  Ormond  &  Goforth  should  well  and  truly 
keep  and  perform  all  the  terms  and  condi* 
tions  on  their  part  to  be  performed,  and 
should  indemnify  and  save  harmless  the  said 
city  of  Greenville,  as  therein  stipulated." 
That  subsequently,  on  the  7th  day  of  May, 
1892,  the  said  sureties,  under  tbelr  hands  and 
seal^  agreed  that  the  d^.  of  Oreenville 
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might  increaae  the  compeusatlcm  to-  ttielv 
principals  without  impairing  thdr  bond  of 
19tta  iSaich,  1882.  That  W.  L.  Goforth,  of 
the  firm  of  Ormond  &  Goforth,  baring  died, 
the  auretleG^  on  the  12tb  of  August.  1892, 
agreed  aa  ftdlowa:  "Know  all  men  by  these 
presents,  that  we,  B.  J.  Dunlap,  B.  L.  Wl^ 
Hams,  L.  K.  Armstrong,  and  John  Nichols, 
sureties  *  *  *,  agree  that  said  bond  [19th 
March,  1892]  shall  cover,  in  addition  to  the 
matters  therein  stated,  any  amount  that  Oi> 
mond  &  Goforth,  or  G.  0.  Ormond,  survivor, 
may  be  due  the  dty  of  Greenville,  upon  final 
settlement  with  the  same,  for  moneys  ad- 
vanced In  the  purchase  of  tofds  and  dyna- 
mite used  or  to  be  used  In  the  wwk  named  In 
the  original  contrad:;  also  any  loss  sustained 
by  the  said  dty  of  GreenvOle,  w  liability  In- 
curred by  reason  <tf  the  use  of  the  aredlt  of 
said  dty  of  Greenville,  -by  Ormond  ft  Go> 
forth,  osO.O.  Ormond.  sorvlTor,  In  the  pur- 
chase of  totOB  and  dynandte.**  That  thus- 
after,  between  the  1st  September,  1892,  and 
13th  day  of  Deeember,  1882,  the  said  city  of 
GreenvlBo,  relying  upon  said  agreement,  ad- 
vanced the  sum  of  12,108.02,  wUdi  was  paid 
by  them  for  the  pnr^ase  of  tools  and  dyna- 
mite by  said  O.  0.  OnaooA,  snrvlTor.  niat 
B.  J.  Dmilap  th»eafter  departed  this  life, 
and  the  defraidant  Thomas  F.  Dnn^p  Is  his 
administrator,  l^t  the  dty  of  Greenville, 
tiirough  its  dty  council,  demands  a  Judgment 
against  the  defendants  for  said  $2,168.02. 
That  the  defendants,  after  admitting  the  ex- 
ecution of  the  fwegoli^  papers,  Insist  that 
they  ought  not  to  pay  said  sum,  because  the 
dty  engineer.  In  making  up  his  estimates  of 
the  work  done  by  said  Ormond  &  Goforth, 
and  G.  C.  Ormond,  as  stu'vlvcH',  which  esti- 
mates, under  the  original  contract,  were  to  be 
binding  upon  all  the  parties,  as  to  said  w(«k, 
dther  by  fraud  or  palpable  .mistake,  neglect- 
ed and  refused  to  allow  the  contractors  $14,- 
629.42  In  addition  to  the  sums  he  did  allow, 
^nd  further  charged  the  contractors  with  the 
sum  of  $850  Improperly  paid  by  the  dty  of 
Greenville  to  some  of  Its  property  owners 
for  allied  Injuries  to  their  property,  respec- 
tively, growing  out  of  the  labor  of  raid  con- 
tractors In  carrying  out  their  contract  'That 
the  defendants^  who  were  sureties,  were 
made  to  assume  liability  improperly.  That  If 
the  accounts  between  the  city  of  Greenville 
and  Ormond  ft  Goforth.  and  6.  C.  Ormond, 
as  survivor,  were  properly  adjusted,  there 
would  l>e  nothing  due  by  the  defendants  to 
the  plaintiff,  but  on  the  contrary  the  plaintiff 
would  be  due  the  defendant  G.  0.  Ormond, 
as  survivor,  the  sum  of  $13,221.40. 

Now.  it  must  be  apparent  that  the  defend- 
ants confess  and  avoid,  and  that  the  matters 
ln>  avoidance  involve  the  connection  of  fraud 
and  palpable  mistake  in  an  involved  account, 
which,  on  the  law  side  of  the  court,  their 
bond  executed  6a  19th  Mar<^,  1892,  would  pre- 
clude them  from  claiming,  but,  under  familiar 
principles  of  equitable  jurisprudence,  in  a 
court  of  eqiUty,  could  be  fully  ctmsldered. 
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Bucb  b^Dff  the  CM,  we  see  no  errw  In  ttie 
OTder  of  Judge  Watts  now  complained  of.  It 
l8  tbe  judgment  ot  this  court  that  the  order 
appealed  from  be  affirmed,  and  the  canae  la 
remitted  to  the  drcult  court  to  be  there 
heard  aa  a  canae  In  equity. 


(44  s.  c.  my 

OITY  COUNCIL  OP  QREBNVILLB  v.  OR- 

MOND  et  al.   (No.  8,576.) 
(Sopreme  Ooort  of  Soath  Garolioa.  April  15, 
1895.) 

Lbqal  axd  Eqditablb  IssuBft— Right  to  Jdrt 
Tbial. 

Where  the  {saaeB  raised  hj  pleadings  are 
partly  legal,  and  partly  equitable,  it  is  not  error 
to  deny  a  motion  to  have  all  tbe  isBues  tried  by 
jmry,  Uiough  the  rl|dit  exlata  to  have  porely  le- 
gal questions  so  trieo. 

Appeal  from  common  pleaa  circuit  court  ot 
York  county;  R.  0.  Watts.  Judge. 

Action  by  vity  council  of  Greenville  agalnat 
6.  O.  Ormond,  Burrlring  partner  of  the  firm 
of  Ormcmd  &  Goforth,  and  othera,  on  two 
notes.  Defendants  appeal  from  an  order  de- 
nying their  motion  to  have  the  cause  placed 
on  the  jury  calendar.   Appeal  dismissed. 

Hart  &  Hart,  Flnley  &  Brice,  and  a  B. 
Spenctf,  -for  appdlants.  J.  A.  McGnllongh 
and  Wilson  &  Wilson,  for  respondent. 

POPB,  J.  This  action  was  commraced  In 
the  court  of  common  pleas  toe  Tork  county, 
hi  this  state,  on  the  16th  day  of  August;  ISSS, 
by  the  plaintifl  against  the  defendant,  aa 
abore  named,  on  two  notes  for  92,000  each. 
It  was  placed  on  calendar  No.  2.  After  the 
defendants  had  all  answered,  they  caused  a 
notice  to  be  served  upon  the  attorn^  for 
the  plaintiff  that  Oiey  would  on  the  14th  day 
of  AiMit,  1801,  <x  aa  soon  thereafter  aa  coun- 
sel could  be  heard,  move  before  his  homMr, 
Judge  Watts,  for  an  order  striking  said  cause 
from  calendar  2,  and  pladng  same  upcm  cal- 
endar 1,  for  trial  by  Jniy.  This  motion  came 
on  for  hearing  before  such  preddli^  }udge, 
in  open  court;  and  on  the  ISth  day  of  April, 
1801,  Judge  Watts,  In  a  short  order,  refused 
such  motion.  Thereafter  the  defendants  ap- 
pealed from  said  order  on  two  grounds,  to 
wit:  (1)  The  complaint  having  presented  a 
purely  legal  cause  of  action,  and  each  of  the 
answers  having  presented  detenses  which 
were  purely  legal,  the  determlimtloQ  of  which 
for  deftodants  would  warrant  a  final  Judg- 
ment In  their  favor;  (2)  and  the  complaint 
being  legal,  even  if  there  are  any  distinct,  in- 
d^nd«it,  equitable  issues  raised  by  either 
of  the  answers,  such  Issues  might  be  re- 
served for  trial  by  the  court  without  depriv- 
izig  the  defendants  <tf  their  right  to  trial  by 
jury. 

It  la  to  be  regretted  that  the  circuit  judge, 
in  formulating  his  order  wherein  he  refused 
to  grant  the  defendants'  motion,  failed  to  In- 
dicate his  ground  therefor.  Strictly  speaking, 
this  is  the  duty  of  any  court.   In  the  case  at 


<8.a 

bar  the  pleadings  an  eztendedt  'uid'  raise 
Bome  Inteieitlng  issues. '  We  do  net  know  a 
better  instance  than  tbe  present  hi  which  to 
point  out  the  danger  to  a  party  to  an  acthm 
pending  hi  court  in  associating  good  grounds 
with  bad  grounds,  as  the  basis  for  a  motion 
to  change  such  action  from  one  caleadar  to 
another.  Here  we  are  satisfied  that  there  are 
at  least  two  grounds  m  which  the  defendants 
have  a  right  to  have  certain  issues  of  Act 
tried  a  jnry;  and,  on  the  other  hand,  there 
are  certain  questions  of  tact  ^taring  bito 
certain  other  issues  tliat  are  equitable  In  their 
nature,  and  for  which  the  right  of  trial  by 
jury  does  not  exist.  But  the  defendants  hav- 
ing moved  generally  to  have  the  whole  action 
transferred  to  the  calendar  (No.  1)  appro- 
priate to  trials  by  jury,  thereby  se^dng  the 
trial  of  ail  tlie  Issues  In  the  action  by  a  jury, 
and  the  circuit  Judge  having  refused  the  de- 
fendants* motlim.  we  cannot  say  that  It  was 
error  In  the  circuit  Judge.  We  will  have  to 
dismiss  the  appeal  from  the  ord«>  of  Judge 
Watts,  but,  in  ddng  so,  fed  that  our  ri^t  to 
protect  the  defendants  by  providing  that  thla 
order,  here  made^  shall  not  prejudice  Huir 
right  to  move  fin-  an  wdet  to  transfer  the  ac- 
tion to  calendar  1,  If  th^  teA  ao  advised,  so 
that  the  issues  properly  triable  by  tbe  Jury 
may  be  then  tried.  It  la  ordered  that  the  np- 
peal  be  dismissed,  with  the  foregoing  reser- 
vations, and  the  aetlcm  la  remanded  to  the  dr- 
cult court 


(4S  a  C.  4S9> 

BULLITAN  V.  WILLIAMS  et  aL 
(Sapreme  t3ovpt  of  South  Gtrtdina.  April  16, 

1686.) 

ATTACHMBNT  —  POBTHOOMINO  BOND  —  VALIDITY— 
DbUVBHT— FOBOBD  BlO  NATURES— ElBrOPPBL. 

1.  In  an  action  on  a  bond  alleged  to  hare 
been  executed  by  defendants  nnder  aq. agreement 
with  plaintift  to  procure  the  discharge  of  an  at- 
tachment, facta  occurring  at  the  execution  of 
the  bond  showing  it  was  a  volantary.  and  not  a 
statDtotT,  obliganon  are  admissible  in  evldoice. 

2.  Where  the  statute  raovldes  for  the  re- 
leasing of  attachment  by  giring  of  bond  under 
order  of  conrt,  and  a  release  by  boad  at  common 
law  was  also  allowed,  and  it  appears  in  an  ac- 
tion on  the  bond  that  it  was  executed  in  pursu- 
ance of  an  agreement  for  the  release  of  an  at- 
tachment on  property,  a  nonsuit  cannot  be  grant- 
ed on  the  RTound  that  tiie  release  was  made  with- 
out an  order  of  court 

3.  In  an  action  On  a  bond,  it  appeared  that 
the  sureties  agreed  with  A.,  an  obligor,  to  become 
such  with  the  onderstanding  that  nis  two  part- 
ners lAionld  become  obligors  thereon,  but  no  no- 
tice of  this  condition  was  given  to  the  obligees, 
but  the  partners'  names  appeared  tu  the  body  of 
the  bona  as  obligors.  After  A.  had  signed  the 
bond  the  two  sureties  signed,  without  waiting  for 
any  other  signatures,  and  delivered  it  to  A.  to 
have  it  completed  before  delivery.  Tbe  bond 
was  subsequently  delivered,  with  all  the  signa- 
tures required,  including  the  names  of  the  two 

Krmera  There  was  nothing  on  the  taix  of  the 
ud  to  show  that  it  was  not  regular.  Bdd,  that 
evidence  that  the  names  of  the  two  partners  were 
fo^ed  is  not  admissible.  Mclver,  C  J.,  dis- 
senting. 

4.  Where  a  bond,  when  delivered  to  the  ob- 
ligee, has  signatores  of  obligors  different  from 
those  that  appear  Is  the  bocqr  of  the  bond,  tiie 
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muetiw  win  Iw  nlaana,  nleM  pnof .  to  nmda 
that  Oar  walTBd  tiie  defect 

Appeal  from  common  pleu  dicnlt  conrt 
of  GreenTlUe  coontT';  L  D.  Wlthersjiooii, 
Judge. 

Actlttt  bj  W.  R  BaUlTan  agaldst  James  7. 
WUlUuns  and  AJexander  Stnartt  as  snretiea 
on  a  bond  glTvi  for  the  rdeaae  <tf  u  attacb- 
m«Dt  From  a  jndcment  for  plaintiff,  de> 
fondants  appeaL  Affirmed. 

Tbe  following  is  a  copjr  of  tbs  bimd  on 
wbfieb  this  action  is  bronght: 

"The  State  of  South  Carolina,  Oomit7  of 
Aiken.  In  the  Oommon  PIea&  Bond  for 
Dlscbarre  of  Attachment.  Know  all  men 
toy  ttueae  presents,  that  we.  Gteoree  W.  Su> 
song,  W.  A  Susong,  A  E.  Snsong.  James  H. 
Rnmbongh,  and  D.  I*  Boyd,  known  as  Sn- 
song &  Ca,  nonresidents  In  Skontb:  Carolina, 
and  Alexander  Stuart,  residing  In  GreenrlUe 
city*  atate  of  Sontta  CaroUna,  and  a  freehold* 
er  In  said  state,  and  James  T.  Williams,  re-, 
ddlng  in  Oreenrllle  city,  state  of  Sonth 
Gtodlna,  and  a  freeholder  In  said  state,  are 
held  and  flrmljr  bound  nnto  W.  E.  SulHTan.  of 
said  state,  a  creditor  anlng  tbe  said  Snsong  ft 
Co.,  who  has  prosecnted  attachment  proceeds 
Ings  against  tbo  said  Snsimg  ft  Co.,  on  tbe 
gronnd  of  their  nonresldence  in  sold  state,  in 
the  sum  of  twenty^ona  thonsand  and  Bfty  dol- 
laia,  to  be  paid  nnto  the  said  W.  B.  Snlli- 
▼an.  Us  certain  attorneys,  ezecntors,  admin- 
istrators, and  asslgni^  to  which  payment, 
wall  and  tmly  to  be  made  and  done,  we  bind 
onr  heirs,  executors,  and  administrators 
jointly  and  sevnally  by  these  presents. 
Sealed  with  onr  seals,  and  dated  this  twenty- 
seventh  of  July,  A  D.  1887,  and  in  the 
ona  hundred  and  twelfth  year  of  the  Ameri- 
can indepeDdsuce^  Whereas,  a  warrant  of 
attachment  baa  been  leaned  on  tbe  appllcar 
tlon  of  tbe  said  W.  B.  SulHran  against  said 
Snsong  ft  Co..  as  nonresident  debtors,  direct- 
ed to  the  sheriffs  of  the  counties  of  Aiken, 
Bdgefleld,  Abberllle^  XJaurenSv  and  Qreen- 
vUla.  said  state,  commandhig  them  to  at- 
tach and  safely  keep  all  tbe  property  of  the 
said  Snsong  A  Co.  within  their  respecUve 
counties,  comlstlng  especially  of  the  road- 
bed, right  of  way,  and  franchises  of  the 
Atlantic.  OreenTllI^  and  Western  Railway 
Company  within  the  counties  above  named; 
also  of  about  twenty  thousand  dollars  of 
township  bonds,  depcttlted  In  the  Greenville 
National  Bank,  of  Greenville,  said  sthte; 
also  real  estate  of  said  Geoi^  W.  SusQng 
In  tbe  town  and  county  of  Greenville,  said 
state;  also  real  estate  of  said  X>.  I*.  Boyd 
In  the  town  and  county  of  Greenville  said 
state.— and  an  other  property,  both  real  and 
pnaonal,  In  tbe  hands,  possenlon  of,  control 
of  said  Susong  ft  Co.,  or  any  of  them,  or 
th^r  agents  or  servants,  in  the  several  coun- 
ties above  named,  or  so  much  thereof  as  nlay 
be  sufficient  to  satisfy  the  demands  of  tbe 
raid  W.  B.  Sullivan,  tbe  creditor  plaintiff, 
amount  to  ten  thousand  five  hundred  and 
elgbteen  and  *•/>•»  dtdlars,  with  Interest, 


together  wltii  an  the  .cost  and  expenses: 
Now,  the  condition  of  this  obligation  Is  such 
that  the  above-bound^  Susong  ft  Co.,  Ales- 
ander  Stnart,  and  Jama  T.  Williams,  shall 
and  will,  on  demand,  pay  to  the  pUilntiff 
cfedltor,  to  the  aforesaid  W.  B.  Sullivan, 
the  amount  of  Judgment  that  may  be  re- 
covered against  the  said  Susong  ft  Co.,  de- 
fendant debtors  la  the  action  brought  by 
said  W.  B.  Sullivan  against  the  said  Su- 
song ft  Co.  in  the  court  of  common  pleas  for 
Aiken  county,  for  ten  thousand  five  bun* 
dred  and  elghte«i  and  "/too  dollars.  th«i 
this  undertaking  shall  be  void  and  of  none 
effect;  otherwise  to  remain  In  full  force 
and  virtue.  G.  W.  Snsong.  [U  S.]  Alex. 
Stuart  [L.  S.)  Jas.  T.  Williams.  [L.  S.] 
D.  Boyd.  [L.  S.]  Jas.  H.  Rnmbougb. 
[L.  8.]  W.  A  Susong.  [L.  S.]  A.  H.  Su- 
song. [Ia  S.]  Signed,  sealed,  and  delivered 
In  the  preeeuce  of  W.  C  Benet,  U.  F.  Ansel, 
OS  to  G.  W.  Susong,  Boyd  and  Rnmbongh; 
G.  G.  Wells,  as  to  Alex.  Stuart  and  Jas.  T. 
Williams;  R.  J.  Stokley,  as  to  the  two  last. 

"State  of  South  Carolina,  County  of  Green- 
ville.—W^  the  above-named  Alexander 
Stuart  and  James  T.  Williams,  do  hereby 
swear  that  we  are  together  worth  the  amount 
of  the  above  twnd,  over  and  above  all  liabili- 
ties and  homestead  enempUcHL  Alex.  Stuart 
Jas.  T.  WllUamB. 

"Swom  to  before  me  this  July  27,  1887, 
A.  J.  Moaely.  C.  a  P.  and  G.  S.  [SeaL] 

"We  approve  the  within  bond  this  August 
1st,  1887.  A  J.  Mosely,  a  a  P.  M.  F. 
AnseL" 

Haynsworth  ft  Paifeer,  for  appellants. 
Henderson  Bros,  and  Cothran,  Wells,  Ansd 
ft  Cotfazan.  for  respondent 

POPS,  J.  W..E.  Sullivan,  as  phUntlff,  on 
the  2d  day  of  August,  1882,  instituted  an  ac- 
tion against  James  T.  Williama  and  Alexan- 
der Stuart,  aadefendanta,  in  tbe  court  of  com- 
roon  pleas  for  ChreenviUe  county,  in  this  state, 
to  recover  Judgmmt  against  said  defendante 
for  the  snm  of  911447.12,  with  Interest  from 
14th  day  of  July,  1880,  on  910,882.21.  and  fOr 
coats.  The  action  came  on  fbr  trial  btfore 
bis  honor.  Judge  Withenqioon,  and  a  jury,  In 
snch  court  on  tbe  29th  day  of  March,  1804, 
and  resulted  In  a  verdict  for  the'  plaintiff  for 
914,274.07.  After  entry  of  judgment  thereon, 
the  defaadante  ai^raaled  to  this  court 

The  ^Inttff.  In  his  complaint  aa  bla 
erase  (tf  action,  wbstentlally  alleges  that 
Snsong  ft  Co.,  composed  of  George  W.  Sn- 
song, W.  A  Snsong,  A  B.  Snsong.  James  H. 
Rtunlxmsli.  and  D.  L.  Boyd,  were  Indebted  to 
htm  In  the  year  1887  In  the  sum  of  910,618.26. 
and  that  Immediately  thereafter  he  brought 
Us  «!tlon  against  such  firm,  for  ttaa  oollectim 
of  bis  said  debt  In  the  conrt  of  common  plesa 
for  Aiken  county,- In  tills  sttte;  that  Inaa- 
much  as  said  defandanta.  Susong  ft  Col,  and 
every  partner  thereto,  w««  mnresldente  of 
this  state,  but  as  the  firm  and  two  partners 
thereof  bad  real  and  personal' estete.  within 
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tin  oonnties  of  iJken,  Bdgefleld,  Abbeville, 
iMxaeesa,  and  Qreenvllle,  in  tfalB  state,  such 
plaintiff  praenred  to  be  Issned  In  his  aald  ae* 

tl<Hi,  by  the  cieA  of  the  court  of  ocunmon 
pleas  for  Aiken  county,  a  warrant  of  attach- 
ment a^lnst  the  property  of  said  firm  of  Su- 
Bong  ft  Ga,  and  of  the  two  defendants  Oeorge 
W.  SuBons  and  David  H  Boyd,  as  memb»8 
of  said  fln&  of  Sosong  &  Oa,  within  aald 
conntles^  and  that  thereunder  the  sheriffs  of 
Aiken,  Edgefield,  Abberin^  Laurens,  and 
OreenvtUe  counties,  respectively,  did  attach 
such  propoty  of  Susoog  ft  06.  and  sudt  prop- 
erty of  Oewge  W.  Susong  and  David  Boyd 
within  their  respective  counties;  that,  when 
this  was  done,  thereupon  an  agreement  was 
entered  Into  between  W.  B.  SoUiTan  and  Su- 
song ft  Co.  whereby,  in  consideration  of  a 
bond  being  made  by  the  members  of  the  firm 
of  Sustmg  &  Co.,  with  James  T.  Wimams  and 
Alraouider  Stuart  as  snreUes.  in  the  penal 
sum  (tf  $21,050,  conditioned  that  tbey  would, 
Jolntiy  or  severally,  pay  wimtever  Judgmeot 
might  be  recovered  by  the  said  W.  B.  Sulli- 
van in  his  action  against  Susong  ft  Co.,  such 
attachment  of  the  pn^er^  of  Susong  ft  Oo. 
and  of  the  said  George  W.  Susong  and  David 
Boyd  were  released;  that  W.  E.  SulUvan,  in 
his  said  action  against  Susong  ft  Co.,  recov- 
ered  a  judgmoit  on  circuit,  whldi  was  af- 
firmed on  appeal  to  the  supreme  court  (15  S. 
B.  377),  for  $11370.62,  with  Interest  from 
July  14. 1S90,  or  $10,882.21,  and  also  $01.60  as 
costs  of  appeal,  whldi  said  sums,  and  every 
part  tiiereof,  the  said  Susong  &  Co.,  and  the 
partners  thereof,  have  not  paid;  and  that, 
tqran  demand  Huxetor  upon  the  said  James  T. 
WUIIams  and  Alexander  Stuart,  they,  each, 
have  refused  payment  The  defendants  James 
T.  Williams  and  Alexander  Stuart,  in  tlielr 
answer,  admit  that  Oe(»rge  W.  Susong,  W.  A. 
Susong,  A.  B.  Susong,  James  H.  Bumbongh, 
and  D.  L.  Boyd,  copartners  In  business  as 
Susong  ft  Oo.,  were  nonresidents  of  tills  state 
In  1887,  when  the  action  of  Sullivan  agahist 
them  was  b^un;  tiiat  Susong  &  Go.  being  in- 
debted to  plaintiff,  SuUivan,  as  stated  by  him, 
said  Sullivan,  on  17th  June,  1887,  made  ap- 
plications for  writs  of  attachment  against  the 
real  and  personal  estates  of  George  W.  Su- 
song, W.  A.  Susong,  A.  B.  SuBtmg,  James  H. 
Rmnbough,  D.  L.  Boyd,  and  Susong  ft  Co., 
as  nonresident  debtors,  and  that  such  appli- 
cation for  attacbments  was  regular  in  all  re- 
spec  ta;  that  such  attachments  were  Issued  by 
W.  M.  Jordan,  Esq.,  as  clerk  of  the  court  of 
common  pleas  for  Alben  county.  In  this  state, 
as  bereiobefare  stated;  that  W.  B.  Sullivan, 
aa  plaintiff,  in  his  said  action  against  the 
said  George  W.  Susong,  W.  A.  Sosong,  A.  B. 
Susong,  James  H.  Bumbongh,  and  D.  L. 
Boyd,  composing  the  firm  of  Suaong  ft  Go., 
as  defendants,  obtained  his  judgment  against 
said  defendants  In  the  court  of  common  pleas 
for  Aiken  county,  S.  G.,  on  14th  July,  1890^ 
for  the  sum  of  $11,375.62,  as  hereinbefore 
stated;  and  tiiat' James  T.  Williams  and  Al- 
•xander  Btoart  m  resldenti  of  -ttals  state. 


But  tiwse  dtfendants  denied  ttiatf  Ote  sherMBs 
of  Aiken,  Bdgefleld,  Lanrena,  Abtevllle,  and 
Greenville  counties,  respdotively,  did  attach 
catain  property  of  Sosong  ft  Oo.  within  tbeir 
respective  counties;  that  <m  the  ZIfh  day  of 
July«  ISSf,  In  wder  to  discbarge  tiie  atta^ 
ments  In  given  time,  the  said  W:  B.  SnlUvan 
and  SnstMic  did  come  to-an  ogMement  where- 
in, upon  the  executhn  of  a  bond  in  tavor  of 
W.  B.  Sullivan,  nnder  the  hands  and  seala 
of  the  several  piirtnet*  comprising  the  firm  of 
Susong  ft  Ca,  dated  27th  July,  1S8T,  and  de- 
ltvei>ed  Ml  Anguat  1.  1887,  to  the  proper  offi- 
cers, such  attachments  were  released;  that 
upon  the  delivery  ct  sold  bond  the  aald  at- 
tachments were  duly  discharged,  tin  attached 
property  mentioned  Qi  the  bond  relooaed,  and 
thesaldbond  then  denveredbyth«8atdofficers 
to  the  plaintiff;  and  that  by  the  brad  given 
by  these  defendants  they  oUigated  thena- 
selvea.  Jointly  and  severnlly,  In  the  penal  snm 
of  $21,050,  for  the  payment  to  the  plaintiff  of 
such  judgments  as  plaintiff  might  recover  la 
his  action  against  Susong  ft  Oo.  These  de- 
fendants, WilUanu  and  Stuart,  in  their  an- 
swers, altege,  substantially,  as  a  second  de- 
fense, that  in  the  body  vC  the  bond  referred 
to  in  the  complaint  (the  bond  given  In  at- 
tachment proceedings)  the  names  of  Geoi^ 
W.  Snswg,  W.  A.  Suaang,  A.  B.  Soamg. 
Jamee  H.  Bumboi^h,  and  D.  U  Boyd  are  oet 
out  as  principals,  while  the  names  of  James 
T.  Williams  and  Alexander  Stuart  only  ap-- 
pear  aa  sureties;  that,  when  presented  to 
them  (WUllams  and  Stnart).  George  W.  Su- 
song was  the  only  one  of  said  principals  who 
had  then  signed  said  bond;  that  these  de- 
fendants signed  said  bond  upon  the  distinct 
understanding  that  It  should  be  executed  bj 
all  the  pers(»i8  named  in  its  body  befwe  It 
should  be  delivered  w  filed  to  be  used  as  a 
basis  of  an  application  to  discharge  the  at- 
tached pnqMr^,  and  that  such  execution 
should  be  evidenced  and  proved  In  due  form 
of  law;  that  aft»  signing  said  bond  these 
defendants  did  not  see  It  again  until  a  few 
weeka  before  the  oommencaoent  of  this  ac- 
tion; that  they  are  informed  and  believe  that 
the  names  of  W.  A.  Susong  and  A.  E.  Su- 
song, which  appear  as  signers  thereof,  were 
not  written  either  by  themsdves,  or  bj  any 
other  person  duly  authorised  so  to  do,andthat 
such  W.  A.  and  A.  B.  Suaimg  now  dlqmte 
their  Uablll^  upon  said  bond,  and  refuse  to 
be  bound  thereby;  that  the  other  persons 
named  as  principals  on  said  bond  are  insol- 
vent, but  that  W.  A.  and  A.  B.  Susoog  then 
were,  and  now  are,  men  of  considerable 
wealth;  that  these  defendants  knew  of  their 
means  at  the  time  they  signed  the  said  bond, 
before  It  should  become  effective,  was  what 
induced  these  d^endantn  to  sign  the  same;. 
Uiat  the  execution  of  said  bond  on  the  part 
of  the  persona  named  as  principals  was  not 
proved  or  acknowledged  aa  require  by  law, 
nor  was  said  bond  approved '  by  the  ^ork  of 
the  court  for  Alkwcoonty,  when  theeedefend- 
ottta  had  a  right  to  and  did  eq>ect  that  these 
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fomtalltfes  tfbooM  be  compiled  with  before 
the  t)ond  ahonld  become  effectlTe,  ind  that 
th^  did  not  and  would  not  have  wtived  the 
same,  and  that.  If  the  plaintiff  accepted  said 
bond  wlthont  a  complice  with  the  law  In 
aald  respects,  all  damages  resulting  therefrom 
are  attribntaUe  to  his  own  negl^ence^  and 
not  to  these  defaidants;  that  these  defend* 
ants  signed  the  said  bmd  with  the  nnder- 
standhie  that  when  It  Bhonld  be  execvted  by 
all  persona  named  therein  as  obligors,  and 
after  aU  persons  named  aa  defendants  In  Sol- 
llvan  against  Snsong  &  Go.  had  speared  In 
such  action  it  ahoold  be  used  In  an  applica- 
tion on  the  part  of  the  prlndp^  to  the  offi- 
cer who  had  iasned  the  attaehnient,  of  the 
court,  &a  an  ordor  disdiarglng  the  iwoperty 
from  sHCh  attachment,  and  was  for  such  par- 
pose  aUme  that  these  defendants  signed  the 
said  bond;  that  no  soch  application  waa 
made,  either  to  the  (ffleer  -Who  isaned  tSu  at- 
tachment, or  to  the  court,  for  an  mrder  dis- 
charging the  attached  property,  and  no  andi 
order  has  been  passed;  that,  If  the  attached 
property  has  ever  been  discharged  from  said 
atta^ment,  It  waa  by  the  T(dnntary  act  of 
the  plalntffi,  and  not  in  the  manner  provided 
by  law,  and  contemplated,  by  these  defend- 
ants. And  these  defendants  deny  that  tbey 
ever  consented  to  be  bound  by  said  bond,  ex- 
c^  upon  the  condltftms  set  f nth  abore,  of  an 
of  ^ich  the  plaintiff  was  folly  advised  by 
the  redtals  of  the  said  bond  and  the  provi- 
sions of  law,  and  was  otherwise  Informed  by 
these  defendanta.  They  all^  that  all  these 
provisions  were  Important,  and  material  to 
their  protection,  on  their  relation  as  the  snre- 
tiee  upon  said  bond.  They  deny  that  they 
Biith(»i2ed  delivery  of  said  lM>nd  In  Its  pres- 
ent condition,  and  they  all^  that  said  bond 
Is  vqM  and  of  no  effect 

When  the  cause  was  being  tried,  certain 
testimony  was  offered  by  the  plaintiff, 
which,  on  objection,  was  ruled  Incompetent 
by  the  trial  judge;  and  testimony  was  of- 
fered by  the  defendants  which,  upon  ob- 
jection, was  mled  Incompetent  by  the  trial 
judge.  BxceptlonS  to  such  ruling  were  duly 
noted,  and  these  exceptions  form  a  part  of 
defendants'  grounds  of  appeal.  The  de- 
fendants moved  for  a  nonsuit,  which  motion 
was  overruled.  This  furnishes  an  addition- 
al baste  for  an  appeal.  Lastly,  the  defend- 
ants presented  sundry  requests  to  charge, 
and  whenever  these  were  declined  by  the 
circuit  judge  an  Kppeal  was  based  upon 
such  refueal. 

The  following  are  the  grounds  of  appeal: 
"(1)  Because  his  honor,  the  presiding  Judge, 
«rred  In  not  granting  the  nonsuit  requested 
-by  the  defendants,  for  the  following  rea- 
sons: (a)  Because  we  respectfully  submit 
that  under  the  evidence  the  bond  sued  uiran 
in  this  action,  so  far  as  It  affects  these  de- 
fendant!^ must  be  deemed  a  statutory  obli- 
gation, given,  In  pursuance  of  statute,  for 
the  purpose  of  effecting  a  discharge  of  the 
attechment  referred  to  in  the  complaint,  and 


the  salA  bond  bad  not  been  used  In  the  man- 
ner contemplated  by  statute,  or  by  the  de- 
fendants herein,  at  ihe  time  of  the  execu- 
tion thereof;  in  tiiat  the  bond  was  never  de- 
livered to  the  clerk  of  court  of  Aiken  county, 
aa  contemplated  by  the  statute  and  by  the 
defendants,  and  was  never  received,  accept- 
ed, or  filed  by  said  elei^.  (b)  Because  the 
slgnatores  of  the  makers  of  said  bond,  and 
more  partlenlariy  of  W.  A  Sdsong  and  A.  B. 
Snsong,  were  never  probated  or  acknowl- 
edged In  Ufee  manner  aa  deed  of  real  estate, 
as  reqnlred  by  the  rules  of  tiie  circuit  court 
in  this  state,  and  snch  bond  would  never, 
thwefore,  have  been  lawfnlly  received,  ac- 
cepted, or  filed  by  said  cleA.  (c)  Because, 
even  tC  said  bond,  as  contended  by  plaintiff, 
had,  by  agrMment  between  the  plaintiff  and 
the  principals  flieraln,  been  diverted  from 
the  statutory  conrse,  and  had,  by  such  agree- 
ment, been  delivered  to  tbe  i^ataitlff.  Instead 
of  said  dark,  and  If  the  requirements  of  law 
as  to  the  manner  of  encntton  and  the  filing 
and  aeo^jrtlng  by  the  clerk  had  been  waived 
by  the  said  principals,  such  agreement  and 
walvw  would  not  UCfect  the  defendants,  un- 
less they  themselves  had  notice  thereof  be- 
fore delivery  of  said  bond,  or  nnleas  the 
defendanta  waived  said  regulremente,  and 
assented  to  the  use  of  said  bond  in  a  man- 
ner not  contemplated  by  statute;  It  being 
submitted  that  as  to  these  defendants  the 
said  bond  must  be  presumed  the  statutory 
obligation,  in  the  absence  of  testimony  that 
these  d^endants  had  knowledge  of  a  use 
not  contemplated  by  statute,  and  assented 
thereto,  and  of  this  there  is  no  evidence, 
(d)  Because  there  was  no  evidence  tending 
to  show  that  the  bond  was  executed  by  W. 
A.  Snsong  or  A.  B.  Snsong,  or  by  any  one 
by  them  authorised.  <2)  Because  his  honor 
erred  In  allowing  the  Introduction  of  the 
telegram  of  W.  a  Benet  to  Henderson  Bros., 
and  of  their  reply  to  the  same;  also  in  ad- 
mitting the  testimony  of  M.  P.  Ansel  as  to 
transactions  between  W.  G.  Benet  and  btm- 
seir,— It  being  submitted  that  all  this  tes- 
timony was  Irrelevant  and  Incompetent,  as 
tending  to  convert  the  said  bond  from  a 
statutory  ot^gation.  which  these  defendants 
had  a  right  to  presume  It  was,  Into  a  volun- 
tary obligation,  there  being  no  testimony 
showing  that  this  was  brought  home  to  de- 
fendants. (3)  Because  his  honor  erred  in  ex- 
cluding the  testimony  of  Mrs.  A.  E.  Susong. 
when  first  offered,  to  the  effect  that  the 
signature  of  A.  E.  Susong  to  the  said  bond 
was  forgery.  (4)  Because  his  honor  erred 
In  holding  that  there  was  nothing  In  the 
face  of  Bald  bond  to  give  sufficient  notice 
to  the  plaintiff  herein,  as  to  Ansel  and 
Mosely,  his  agent,  that  the  defendants  here. 
In  had  signed  said  bond  upon  condition  that 
W.  A.  and  A.  E.  SuBong  would  also  Bign  the 
same,  and  in  excluding,  therefore,  the  evi- 
dence of  A.  E.  Snsong  to  the  effect  that  he 
had  never  signed  the  said  bond,  but  that 
bis  signature  thereto^  was  a  forgery;  ^ 
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That  his  honor  erred  in  holding  that  the 
defendants  could  not  avail  themselTea  of 
the  forgery*  or  of  all  the  facts  concerning 
It,  and  he  therefore  erred  in  exdnding  the 
testimony  of  Mrs.  A.  B.  Snsong  as  to  said 
ftH-gery.  (0)  Because  bis  honor  erred  in 
bolding  that  no  testimony,  and  more  pai^ 
ticularly  the  testimony  of  Mrs.  A.  E.  Snsong, 
could  be  Introdnced  to  prove  the  signature 
of  A.  E.  Siisong  to  said  bond,  notwithstand- 
ing the  fact  that  the  mle  requiring  the 
imtbate  or  »!lcnowledgment  of  the  signature 
to  said  bond  had  not  been  compiled  with, 
and  therefore  tiie  palming  off  of  a  forged 
signature  to  said  bond  rendered  probable, 
or  at  least  more  possible,  In  eonseqnence  of 
the  neglect  of  plaintlll  or  his  agents  Id  ac- 
cepting said  bond  uncompleted  according  to 
law.  C7)  Because  his  honor  erred  In  holding 
that  the  testimony  of  the  defendant  James 
T.  Williams  did  not  disclose  a,ny  condition 
between  himself  and  Geo.  W.  Snswg,  D.  L. 
Boyd,  and  James  Rumbough  to  the  effect 
that  the  bond  was  not  to  be  delivered  until 
Algned  by  W.  A.  and  A.  B.  Susong,  and  that, 
the  names  of  said  W.  A.  and  A.  O.  Susong 
Appearing  In  the  face  of  the  bond  as  eo- 
mabers  tiiereof,  he  emA  in  eniludlng  the 
testimony  of  Mrs.  A.  E.  Susong,  and  other 
testimony  ottenA  by  these  defendants,  to 
the  effect  that  the  said  A.  B.  Susong  never 
signed  the  bond,  and  that  his  signature 
thereto  was  a  forgery.  (8)  Because  his  hon- 
or erred  in  holding  that  the  condition  made 
with  Boyd,  Rumbough.  and  G.  W.  Susong 
by  Jas.  T.  ^Vllliams,  prior  to  bis  signing 
aald  bond,  to  the  effect  that  be  would  only 
tiga  on  condition  that  W.  A.  and  A.  B. 
Susong  also  signed  said  bond,  was  not 
brought  home  to  the  plaintiff  by  the  testi- 
mony of  Jas.  T.  Williams,  and  therefore  in 
excluding  the  testimony  of  A.  E.  8uBong 
when  offered  tbe  second  time,  whereas  he 
should  hare  submitted  that  question  to  the 
Jury.  (9)  Because  bis  honor  erred  in  exclud- 
ing testimony  offered  by  these  defendants 
to  the  effect  tbat  the  signature  of  A.  E. 
Susong,  as  it  appears  on  the  said  bond,  bore 
on  its  face  evideoce  of  forgery  which  should 
have  excited  the  inquiry  of  platotlff  or  his 
agents  before  they  accepted  said  bond.  (10) 
Because  bis  honor  charged  the  Jury:  'If  you 
conclude  from  the  evidence  tbat  there  was 
any  agreement  between  Susong  and  tbese 
two  parties  here,  that  cannot  bind  or  preju- 
dice the  right  of  the  plaintiff  [Sullivan], 
unless  It  was  made  to  appear  that  it  was 
brought  home  to  Sullivan,  or  unless  this  de- 
fendant signed  It  with  the  condition  that  It 
was  signed  by  W.  A.  and  A.  E.  Susong,  and 
these  and  this  condition  was  brought  home 
to  the  piaintlff.*  <11)  Because  bis  benor 
«rred  in  refusing  to  charge,  as  requested  by 
the  defendant,  'that,  if  a  surety  is  called 
tipon  to  sign  a  bond  given  for  the  purpose 
of  effecting  a  discharge  of  attachment,  his 
conti-act  is  presumed  to  be  the  statutory 
bond  for  that  pursmsei  aniens  thwe  appeaiv 
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on  the  of  the  bond  Bomethlng  to  warn 
the  surety  that  the  bond  Is  not  to  be  used 
for  that  purpose  and  in  a  manner  not  con- 
templated by  statute.'  (12)  Because  his 
honor  erred  Ui  refusing  to  charge,  as  re- 
quested by  these  defendants,  that  the  bond 
sued  upon  in  this  action  has  nothing  on  its 
face  to  wum  a  surety  tiiat  it  is  not  the  bond 
contemplated  by  statute  to  procure  a  dis- 
charge of  an  attachment  And  in  that  case, 
unless  the  Jury  believe  from  the  evidence 
that  the  suieties,  the  defendants  in  this  ac- 
tion, at  or  before  the  signing  of  sold  bond, 
had  Information  of  the  proposed  use  of  such 
bond  in  a  manner  and  for  a  purpose  not  con- 
templated by  statute,  the  defendants  In  this 
action  are  presumed  by  law  to  have  obligat- 
ed themselves  only  in  the  manner  evidenced 
by  their  bond,  when  construed  with  the  laws 
of  this  state  and  the  rules  of  this  court  hav- 
ing reftarence  to  such  bonds.'  (13)  That  bis 
honor  erred  In  refusing  to  charge  these  de- 
fendants' fourth  request  to  cluige,  and  In 
holding  that,  whilst  such  stated  correct  prin- 
ciples of  law,  they  had  no  appllcall<m  to 
this  case,  such  request  be\ug  am  foUows: 
That  section  263  of  the  Oode-tbe  sectimi 
having  rafereuce.to  the  giving  of  bwds  for 
the  punmse  of  discharging  attachments- 
contemplated  that  such  a  bond  shall  be  used 
as  an  application  to  the  court  or  officer  wbo 
Issued  the  attachment  for  a  discbarge  of  the 
same.  It  contemplates  delivery  to  and  ap- 
proval by  the  court  or  such  officer.'  (14) 
That  his  honor  erred  in  refusing  the  defend- 
ants' fifth  request,  and  In  holding  that  while 
such  a  request  stated  correct  principles  of 
law,  it  bad  no  application  to  this  case;  such 
request  being  as  follows:  Tliat  the  attach- 
ment in  the  present  case  was  Issued  by  the 
clerk  of  the  court  of  Aiken  coun^;  so  that 
If  the  provisions  of  the  act  had  been  fol- 
lowed, the  bond  would  liave  been  delivered 
to  and  approved  by  blm  or  the  court'  (15) 
That  bis  honor  erred  lu  refusing  to  charge 
these  defendants'  sixth  request  to  charge, 
and  in  holdlDg  tiiat  whilst  such  request 
stated  a  correct  proposition.  It  would  not 
affect  this  case,  or,  in  other  words.  It  would 
not  dlscliarge  the  liabilities  of  these  defend- 
ants on  this  t>ond;  that  request  being  as 
follows:  "That  rule  of  the  circuit  court  pro- 
vides: "All  bonds  and  undertakings  stiall 
be  duly  proved  by  a  snbscribing  witness  or 
acknowledged  In  like  manner  as  deeds  of 
real  estate  before  the  same  shall  be  rec^ved 
or  filed." '  (16)  Be<.-ause  bis  honor  erred  In 
refusing  to  charge  tbese  defendants'  seventh 
request  to  charge,  and  In  holding  that 
whilst  such  request  stated  correct  principles 
of  law,  it  bad  no  application  to  this  case; 
such  request  being  as  follows:  'Under  this 
sale,  it  would  have  been  necessary,  before 
tills  bond  could  be  lawfully  received  by  the 
otBcer  issuing  the  warrant  of  attachment  or 
the  court  that  its  execution  should  be 
proved  by  the  oath  of  a  sutwcriblng  witness, 
or  acknowledged  In  lUce  manner  as  deeds  ot 
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real  estate.  It  tronrd  liave  been  tbe  duty 
of  the  officer  or  the  court,  before  receiving 
tbe  bond,  to  see  that  this  reqtilalte  had  been 
Compiled  with,  and  to  have  declined  to  r&- 
celTe  It  unless  snch  proof  of  Its  execution 
bad  been  fnmlsbed/  (17)  Becanse  bis  hon- 
or erred  in  refusing  defendants'  eighth  re- 
quest to  charge,  to  wit:  That  the  provision 
of  law  contained  In  sucb  rule  is  Intended 
for  the  protection  of  all  persons  Interested 
in  tbe  due  execution  of  the  bonds  or  un- 
dertakings made  In  the  course  of  judicial 
proceedings.  That  it  is  for  the  protection  of 
tbe  obligee  of  tbe  bond,  but  also  for  the 
protection  of  the  sureties  therein,  tending 
to  preserve  to  those  signing  such  bonds  tbeir 
right  of  contribution  from  an  exoneration  by 
those  whom  they  have  a  right  to  expect  will 
sign  such  bonds-  with  themselves,  and  serv- 
ing to  protect  the  anretieB  signing  from 
frauds,  by  preventing  or  making  less  prob- 
able the  foi^ng  the  names  of  others,  whom 
tbey,  In  law,  bad  the  right  to  expect  would 
sign  sach  bond  before  it  would  be  binding 
on  ttaemaelveB/  (18>  That  his  honor  erred 
In  refusing  these  defendsAts'  ninth  request 
to  chai^,  to  wit:  That  if  the  jury  believe 
from  the  evidence  that  the  defendants  had 
no  knowledge  or  information  tbat  this  bond 
was  to  be  need  tot  the  purpose  and  in  the 
manner  not  contemplated  by  statute,  and 
did  not  assent  to  such  use,  tbeUr  liabilities 
therenndor  wilt  be  determined  only  as 
thoogta  tills  bond  were  a  statutory  bond 
given  for  the  purpose  of  discharging  ah  a^ 
tachment  In  such  case,  if  the  bond  was 
not  delivered  to  the  clerk  of  the  court  of 
Aiken  county,  or  to  the  toart,  and  was  not 
proved  by  tbe  oatA  of  a  subEunlblng  wit> 
ness,  or  acknowledged  in  like  manner  as 
deeds  of  real  estate  and  was  not  filed  wltb 
the  clerk  of  the  court  tor  Aiken  eonnty,-— it 
none  of  these  things  were  done,-^the8e  pn>^ 
visions  of  law  have  not  been  comiidied  wltb, 
and  the  bond  is  void,  as  to  these  defendants, 
unless  the  jury  find  from  the  evidence  that 
they  waived  tbe  requirements  of  comi^iance 
with  these  conditions.'  Because  bts  hon- 
or erred  in  refusing  to  charge  these  defend- 
ants' nineteenth  request  to  charge,  and, 
whilst  admittli^  tbe  effect  of  the  proof  re- 
ferred- to  in  snch  request,  saying,  'I  hold  It 
not  necessary  to  have  such  on  this  bond.* 
Said  request  as  follows:  'In  detMinlning 
this  question  of  negligence.  In  case  yon  con- 
elnde  that  tbe  Iwnd  was  so  Intrusted  by  tbese 
defendants,  yon  must  consider  all  the  cir- 
cumstances surrounding  tbe  case;  and,  in 
this  connection,  I  charge  you  that  the  provi- 
sions of  law  requiring  all  such  bonds  to  be 
proved  by  tbe  oath  of  the  subscribing  wit- 
ness before  they  shoald  be  received  Is  cal- 
culated to  prevent  tbe  palming  ofF  of  a  false 
signature,  and  the  defendants  had  the  right 
to  expect  tliat  snch  proof  should  be  made 
before  the  bond  was  received.*  " 

We  wUI  discuss  these  exceptions  In  the 
following  order:  Visat,  the  admission  by 


the  trial  judge  6t  teertltaony  in'  "behalf  of 
plaintiff  excepted  to  by  the  defendants;  sec- 
ond, the  denial  of  defendants'  motion  for  ■ 
nonsuit;  third,  the  refusal  by  the  trial  judge 
to  admit  certain  testimony  ofTered  by  tbe 
defendants;  fourth,  the  refusal  by  the  trial 
judge  to  charge  certain  requests  presehteft 
by  the  defendants. 

First.  The  plaintifl  offered  to  show  the  dr* 
cnmstancesattendbig  the  execution  of  thebontf 
which  procured  the  release  of  tbe  property  at- 
tached. To  tills  tbe  defendants  objected.  Tbe 
bond  was  approved  by  Mr.  Ansd,  a  member 
of  the  Greenville  bar.  It  -was  In  the  banO- 
wiltlng  of  Mr.  Benet,  an  attorney  at  that 
time  practldng  at  the  GreenvlUe  bar,  and  as 
BQCh  the  attorney  of  Snsohg  ft  Go.  The  tee* 
ttmony  was  Intended  to  eacplain  these  mattersL 
Such  testimony  hi  no  wise  Infringed  upon  the 
toms  or  pro^aH/Mu  of  the  bond  Itself.  We 
cannot  see  that  It  was  Incompetent  Hence 
the  secood  gnond  of  appeal  Is  dismissed. 

Second.  At'the  close  of  plaintiff's  testimony; 
defendants  moved  for  a  nonsuit  which  mm 
refused.'  Was  this  error?  Tbe  proposltton  that 
the  drenit  judge  'diould  not  grtfnt  a  nonsnl^ 
If  there  Is  any  teBtimon:^— legal  testlmony^^ 
■Bpport  idataturs  cause  of  actKm  Is  admitted 
on  an  bands  here.  But  the  question  present- 
ed by  defendants  Is  tiiat  attadunent  proceed- 
ings ore  purely  tbe  creature  of  statute;  that 
soeh  attachment  proceedings,  under  tbe  stat- 
utes of  tills  state,  mi^  be  vdeased  by  the  glv^ 
ing  of  a  bond  or  undertaking  In  double  tbe 
amount  sued  for,  Wlfli  two  sureties,  wbo  sbaR 
Jmtify  befiBte  the  derk  et  tbe  court  in  tbe 
eonnty  wli6»  tiie  actloh  is  p»ding,  or  by  a 
ju^  in  atlcta  county.  And.  further,  iiuct  rule 
66  provides  that  befiHe  such  bond  can  be 
filed  tbe  asms  should  be  approved  by  fbe 
clerk  who  fanned  tbe  aMachmoat  and  Obo 
sAall  be  probated  as  is  required  of  deeds  to 
real  estate  before  being  recorded,  to  vrit,  by 
the  aifidavit  of  one  of  tbe  subscribing  witness- 
es; that  defendanti^  bdng  only  sureties,  bad 
the  right  to  Insist  as  a  condition  precedoat 
to  any  liability  thmunder.  that  tills  bond 
should  be  subjected'  to  the  requirements  of 
the  statute  In  the  particulars  before  recited, 
and  especially  that  the  release  of  the  property 
attached  should  have  been  made  by  the  derk 
at  Aiken,  or  a  jndge;  and  that,  as  tbe  tes- 
timony of  tbe  plaintiff  fblied  to  ehow  affirm- 
atively such  a  compliance  with  such  statutoi7 
reqalremraits,  the  defendants  were  entitled  to 
a  nonsuit.  We  think  this  position  Is  unten- 
able In  the  case  at  bar.  There  Is  no  donbt 
but  that  the  law  In  existence  at  tbe  time  ef 
the  creation  of  a  contract,  and  pertaining 
thereto,  enters  Into  tbe  obligation,  as  a  part 
thereof;  but  appellants  overlook  the  fftct 
that  at  the  time  of  tbe  execution  by  them 
of  this  bond  the  law  In  this  state  allowed 
such  proceedings  in  an  attachment  to  be  re- 
leased, 80  far  as  property  attached  was  con- 
cerned, by  a  bond  at  the  common  law.  PIbId* 
tiff.  In  his  proof,  did  not  show  that  such  re- 
lease was  imder  any  order  of  ooort  On  tbe 
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oontnrj,  h»  showed  that  the  attachment  was 
released  ^  Bfr.  Anad,  aa  the  asut  of  the 
plalPtllL  The  first  gronnd  must  be  dismissed. 

Third.  Defeadaota  sought  to  Intiodtioe  teetl- 
money  to  show  that  the  bond  la  qaeetioa  was 
aigned  by  the  defendKOts  upon  ttie  exivesa 
condition  that  A.  B.  SnwKig  and  W.  A.  Siuoog 
also  abotUd  aign  the  aame^  but  the  trial  Judge 
ruled  such  testimony  incompetent  unless  the 
lUgning  by  the  defeadants  on  condition  that 
W.  A.  and  A.  B.  Susoiw  each  should  sign  the 
aame  was  brought  home  to  the  plfUntlff  hlm- 
sdf ,  or  some  one  representing  him.  Was  tills 
error  on  the  pan  oC  the  judge?  It  is  alw^ 
better  to  have  the  <^rcun|istanee8  of  the  caae 
before  us  when  we  are  called  upon  to  pan 
upon  a  question  of  law  which  Is  to  gorera 
the  Bcdutkm  of  such  a  contest  In  the  case  at 
bar,  Qeorge  W.  Suamg  and  D.  I*.  Boyd  woe 
In  the  dty  of  QreeuTlUe,  as  was  also  Rum- 
bough,  but  the  otiter  two  memben  of  td» 
erm  of  Susong  ft  Oo.  llTCd  In.  Bast  Tennessee^ 
All  the  property  atmched  was  In  tbls  siate^ 
and  the  proceedings  In  attachmffiit,  under 
which  the  firm  assets,  aa  well  as  the  property 
ot  ISie  two  partnm,  Gewge  W.  Susong  and 
D.  L.  Boyd,  were  lonted  in  this  state,  and  the 
actkm  in  whldi  the  attachment  was  procured, 
being  In  a  state  court;  was  limited  tothe  state's 
territory.  Under  the  drcomstances,  George 
W.  Susong  soufl^t  out  James  T.  Williams  and 
Alexander  Stoart;  and  represented  to  them 
that  be  would  have  to  raecute  a  bond  to 
secure  the  rdease  of  such  Ann  assets,  as  well 
as  the  propwty  oC  two  of  the  firm,  from  this 
attachment  No  one  else  was  present  wbei 
appllcatloD  to  Williams  and  Stuart  to  become 
sureties  was  made.  Both  WUllams  and  Stu- 
art ccmtend  that  they  agreed  to  become  sure- 
ties tor  the  firm  upon  a  distinct  understand* 
lug  that  A.  K.  and  W.  A.  Susong  would  t>e- 
come  obligors  thereon.  Confessedly,  no  no- 
tice of  this  condition  was  Imparted  to  Sulli- 
van or  any  agent  of  his.  We  do  not  healtate 
to  say  that  if  this  was  all  In  the  case,  we 
would  say  the  Judge  was  right;  but  this  is  not 
all.  for  the  bond  itself  said  that  W;  A.  and 
A.  E.  Snsuig  were  each  a  member  of  the  Arm 
of  Susong  A:  Co.,  and  each  one  was  therein 
secured  as  an  obligor.  From  this  view  of  the 
case,  It  was  inuaaterlal  that  Williams  and 
Stuart  acquainted  Sulllran  or  his  agents  with 
the  condition  upon  which  they  signed,  and 
thus  we  are  met  with  the 

Fourth  snbdlTislon:  Was  It  competent  for 
Williams  and  Stuart  to  prove  that  the  names 
of  W.  A  SuaoDg  or  A.  K.  Susong  were  forged 
to  such  bond?  That  this  is  a  Joint  and  sev- 
eral bond,  in  our  Judgment  is  immaterial,  for 
the  effect  of  its  being  Joint  or  several  would 
only  relate  to  the  remedy,  namely,  the  ability 
of  Sullivan,  as  obligee,  to  bring  his  action 
against  the  obligors.  Jointly  or  severally,  upon 
the  happening  of  the  condition  to  the  bond. 
It  would  not  extend  so  as  to  fast^  a  liability 
upon  each  obligor  named  In  and  signed  to  the 
twnd,  whether  such  signatures  were  forged  or 
upt  We  mean  this:  tbat  wbethw  the  liablli- 


17  of  the  obUgon  to  this  bond  ]be  Joint  or  sev- 
eral does  not  readi  tiae  qnesUon  wU^  has  to 
be  decided  In  order  to  bold  these  sureties  lia- 
ble. It  la  a  far  different  and  more  sertous 
question,  and  one  which  has  caused  very  deep 
concern  to  courts  In  their  «CCort  to  settle  the 
law  governing  such  mattes  In  a  manner  tiMc 
will  protect  sureties,  and  at  the  same  time 
preserve  the  rigSits  of  obligees.  It  la  not  to 
be  wondered  at  that  there  has  existed  a  oon< 
tiarlety  of  opinion  among  courts  on  this  sub- 
Ject  but  nerortii^eas  It  la  to  be  depleted,  as 
adding  to  the  critldsm  that  the  law  la  un- 
certain. 

We  begin  the  discussion  admitting 
that  sureties  ore  favored  in  the  law.  Bnt 
this  is  true  <mly  to  the  extent  that  auCh  sure- 
tlea  are  oxtitkid  to  aU  the  protection  flowing 
ftom  the  negllgoio^  fraud,  or  .misconduct  of 
the  obligee,  and  to  stand  on  their  contract 
Btrictlastml  Juris,  and  not  that  the^  are  not 
to  be  treated  as  original  promisors,  along 
with  their  prlndpals,  bdncr  debtcffs  tnm  Uie 
beginning.  "H»  nmst  see  that  the  debt  is 
paid,  and  be  Is  hdd  ovdlaarily  to  know  of 
any  dtfanlt  ot  his  ptkaiApaL  •  *  *"  Bay- 
lies, Sur.,  at  page  5.  Of  oofurse,  the  rights 
and  duties  are  h^  dUDarent,  in  the  law.  as 
to  negotiable  and  nonnecotlaUe  iBstmments. 
In  the  former  his  liabilities  are  to  be  deters 
mined  under  the  law  merdiant;  in  the  lat- 
tw,  mainly  under  equitable  prindides.  Un- 
dw  such  n<mnegotlable  instnan«kto  as  boaids 
and  other  specialties,  the  pivotal  point  Is  the 
dellTwy  of  the  Instnunoit;  for  around  this, 
aa  a  center,  revolve  ccmdltlons  that  will  be 
respected,— notice  of  conditions  In  the  instru- 
ment itsdf,  and  such  like  defenses.  In  the 
case  at  bar,  the  sureties,  seeing  on  the  body 
of  the  bond  the  names  of  George  W.  Su- 
song, D.  L.  Boyd,  3.  H.  Bumbough,  A.  B.  Su- 
song, and  W.  A.  Susong,  as  obUgcmB,  olmig 
with  their  own  (WllUams  and  StnarQ,  were 
clothed  by  law  with  the  right  to  Insist  that 
the  names  of  all  these  should  appear  as  sign- 
ers of  the  bend  before  any  liability  on  th^ 
part  attached.  Not  that  they  could  Insist  in 
a  private  agreonent  with  any  of  their  co- 
obligors,  that  any  other  names  than  those 
named  In  the  bond  should  sign,  to  make  the 
obligations  binding  upon  them,  for  It  made 
no  difference  what  private  agreement  they 
had  with  their  co-obligors  to  limit  or  fix 
their  liability  nndee  the  bond,  unless  sucb 
private  agreements  should  be  communicated 
to  the  obligee  or  his  ageanta  But  the  obligee 
and  his  agents  were  bound,  at  their  peril,  to 
see  that  the  names  of  every  person  set  out 
In  the  bond  should  be  signed  to  the  same  be- 
fore such  bond  (hotbed  the  obligee  with  an 
enforceable  contract  against  the  surety. 
This,  however,  being  admitted,  does  not  set- 
tle the  equities  between  the  sureties  under 
the  bond  here.  It  seems  that  after  George 
W.  Susong  signed  the  bond  In  question,  and 
without  waiting  for  any  other  signatures, 
the  two  sureties  signed  the  same,  and  Justi- 
fied that  thsfy  wwe  worth  the  penalty  of  the 
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bond,— $2l,0GO.  Of  coarse,  It  vlll  not  for  a 
momeait  be  cont«idecI  that  sucb  a  premature 
act  on  tlielr  part  made  them  liable.  It  ta 
fixed  law  that  It  did  not  However,  when  It 
Is  rmembered  that  tbls  bond  cooM  not  op- 
erate  nntU  its  dtilveiy.  and  tbat  these  two 
snretles  placed  said'  bonds  In  the  hands  of 
George  W.  Snsong  and  others,  to  bare  the 
same  completed  before  its  deIlT«7,  and  the 
snretles  tbereby,  In  law,  made  such  co-obli- 
gors their  agents— not  the  agents  of  the  obli- 
gee—to  procure  such  signatures,  and  when, 
as  th^  contend,  snch  slgnatnres  of  A.  B. 
and  W.  A.  Snsong  were  forged  to  such  bond, 
and  In  that  condition  the  bond  was  delivered 
to  SnlllTan,  the  obligee,  or  his  agent,  does 
there  not  arise  an  equity  In  SnlllTan,  whereby 
he  can  say:  "Oiant  that  the  bond,  which, 
when  presoited  to  me,  or  my  agent,  Mr.  An- 
sel, fOT  acc^tance,  altfaongh  oitltely  regu- 
lar on  Its  face,  as  having  been  executed  1^ 

A.  B.  and  W.  A.  SUBiHig,  yet  In  fact  their 
names  were  forged  thesem  and  th^«ta 
nils  wHI  not  avail  you  as  a  defense,  and  you 
are  estopped  from  proving  such  forgery,  be- 
cause, 'when  me  of  two  Innocent  persons 
miut  BUflw,  the  loss  must  fall  upon  him  who 
pot  It  In  Uie  power  of  a  tiilrd  person  to  cause 
snch  loss,  as  well  as  upon  the  principle  that, 
when  an  agent  ia  clothed  with  apparent  an* 
t]]Mll7  to  do  an  act,  he  may  bind  his  Princi- 
pe within  tiie  Umtts  of  that  authority, 
whatevor  may  have  beoi  his  private  Instruc- 
tions.' '*  Fowler  v.  AHen,  S2  a  O.  236,  10  S. 

B.  M7.  It  is  tme  that  Chief  Justice  Mc- 
Iver  was  discussing  a  negotiable  Instrument 
In  the  case  last  cited,  yet  when  he  used  this 
language  he  preceded  It  with  this  remai^: 
Tbat  **the  proposition  does  not  rest  alone  up- 
on the  peculiar  character  of  negotiable  pa- 
pers, but  upon  the  well-settled  prlndple,"  as 
above  quoted.  It  would  seem,  theref(»«, 
that  WlUiama  and  Stuart,  the  defendants, 
having  made  George  W.  Snsong  and  the  oth- 
er co-obligors  their  agents  to  procure  the  sig- 
natures of  W.  A;  SuBODg  and  A.  E.  Susong, 
and  thtir  names  being  forged,  as  signers  of 
the  b<»id,  while  It  was  In  the  hand  of  their 
agents,  before  Its  delivery  to  the  payee  or 
his  agent,  that  the  principle  above  quoted— 
when  one  of  two  Innocent  parties  must  suf- 
fer, the  loss  must  fall  up<m  him  who  put  It  In 
the  power  of  the  third  person  to  cause  such 
loss— will  make  them  liable,  and  forbid  their 
offering  proof  that  the  names  of  W.  A.  Su- 
song and  A.  E,  Susong,  or  either  of  them, 
were  forged,  as  signers  of  the  bond.  Before 
fortifying  the  foregoing  declaration  of  the 
law  by  quoting  from  adjudged  cases  and  re- 
spectable authors,  it  may  be  as  well  to  point 
out  the  hardship  to  the  plaintiff  of  any  other 
construction  of  the  law  applicable  to  this 
case.  Here  the  plaintiff  has  secured  the 
payment  of  his  debt  by  seizing  the  property 
of  this  firm  and  two  of  Its  members,  within 
the  jurisdiction  of  the  courts  of  this  state, 
and,  by  his  honest  reliance  upon  the  bond 
delivered  to  him,  baa  surrendered  bis  Ilea 


upon  all  the  attached  property,— not  only 
tbat  of  the  firm  of  SoBxmg  &  Go.,  but  also  of 
tbat  attached  of  George  W.  Snsong  and  IX 
I..  Boyd,  as  individual  paftnen  in  said  firm. 
T&e  plaintiff  has  compiled  with  hla  duty  un- 
der the  bond,  and  has  pursued  this  flm,  and 
every  member  of  such  Ann,  untJl  he  has  a 
valid  Judgmrat  against  tb«m  for  the  amount 
.origlaally  sued  for,  and  this  vttm  one  of  the 
most  fiercely  and  closely  contested  litiga- 
tions that  baa  occurred  in  our  courts.  See 
30  S.  O.  396,.  9  S.  B.  ISG;  36  S.  O.  3S7,  15 
S.  B.  877;  18  B.  B.  268.  And  now,  after 
having  complied  with  his  dnty  in  every  re^ 
spect,  the  fkult  of  bis  victory  is  to  be  wrest- 
ed from  blm  by  the  assertion  by  the  sure- 
ties of  a  fact  that  their  principals  are  In- 
terdicted from  setting  up  themselves  In  tbeSr 
own  behalf,  and  with  no  allegation  In  the 
pleadings,  or  any  prof  tradered  at  the  trial 
to  show,  tbat  the  x>lalntlff  was  guDty  of 
any  negligence  or  misconduct  or  laches,  or 
notice  or  knowledge  of  any  irregularity  or 
fraud.  Let  us  bri^y  refer  to  the  law,  aa 
settled  by  decIslMis  and  approved  authors. 

First:  A  bond  operates  fn»n  Its  delivery. 
fTfaere  Is  a  distinction  to  be  observed  be> 
tween  the  effect  of  the  delivery  of  n^tlable 
-  and  nonnegotlable  paper.  The  one  is  gov- 
erned by  the  law  merchant,  and  the  other  by 
the  law  gormilng  oUisr  contracts.  But  de- 
livery is  essential  to  the  validly  of  a  bond 
or  other  nonnegotfaUe  paper.**  Baylies,' Sur. 
98;  WUd  Oat  Branch  v.  B^,  45  Ind.  213; 
Mcpherson  v.  Me^,  80  Mo.  84B;  Ayres  v. 
Hllroy,  68  Mo.  616;  State  v.  Young,  23  Hlnn. 
651;  Hall  V.  Faricer,  87  Mich.  690.  And 
tbls  doctrine  Is  impliedly  recognized  In  the 
case  of  Gtourdin  v.  Bead,  8  Rich.  Law,  232; 
Mills  V.  WUllams,  16  S.  C.  5%. 

Second.  A  bond  to  which  there  are  several 
obllgoin,-  some  of  whom,  as  between  them- 
selves,  are  principals,  and  others  sureties, 
and,  when  delivered  to  the  obligee,  has  sig- 
natures of  obligors  different  from  those  tbat 
appear  In  the  body  of  the  b<md.  Is  notice 
to  the  obligee  whereby  the  sure^  to  such 
btmd  may  be  releaaed  from  any  liability 
thereunder,  unless  proof  is  made  tbat  sucb 
surety  waived  such  dtfect  before  delivery. 
Mr.  Baylies,  In  his  work  on  Sureties  and 
Guarantors,  at  pages  212,  21B,  says:  "So,  If 
the  bond  bears  upon  Its  face  evidence  that  It 
Is  an  IncfHuplete  Instrument,  or  tbere  Is  some- 
thing In  the  attradant  circuinstancea  show- 
ing knowledge,  or  IIb  equivalent,  on  the  part 
of  the  recipient  that  the  Instrum^t  was  not 
to  be  delivered  until  other  signatures  were 
obtained,  or  other  acts  done,  of  equar  impor- 
tance, the  delIvM7  of  the  InstrumMit  will 
cause  no  liability,  aa  against  one  who  exe- 
cuted It  on  the  express  condition  that  it 
should  not  be  ddlvered  to  the  obligee  until 
the  Instrument  was  complete,  or  tbe  other 
signatures  obtained,  or  other  stipulated  acts 
done."  The  case  ot  PawUng  v.  U.  S.,  4 
Craoch,  219,  Is  an  apt  lUnstnttlim  of  this  doc- 
trine, for.  In  the  eftse  quoted,  Todd,  a  surety. 
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wrote  tl>£  namw  of  tbo«e  persons  with  wbom 
be  wax  wUlnc  to  become  suretlea  on  Balling* 
boDd,  and  called  on  those  who  wltneaaed 
Us  signaWe  to  raoember  this  fact  EUgna^ 
tores  of  othen  tban  those  named  in  Oie  txmd 
Usdf  were  added  afterwards,  without  Todd's 
knowledge  or  aoqalescaice.  The  court,  per 
Marshall,  O.  I.,  sostalned  Todd's  right  to 
prove  those  facts  In  his  execution  as  an  otdl- 
sor  of  the  bond.  Id  U.  S.  t.  Leffler,  11  Pet 
86,  the  forcing  case  was  recognized.  Bank 
r.  E^rans.  16  N.  J.  Law,  150,  was  a  case 
where  me  named  In  the  body  of  the  bond 
did  not  s^  the  same,  and  the  conrt  htAA  that 
the  BuretT  Incurred  no  liability  thereunder. 

Third.  A.  bond  whl<di  pnrpwts  to  be  made 
by  several  persons,  who  are  named  In  the 
body  of  the  boad  as  obligors,  and  which,  after 
b^g  executed  by  the  sureties  therein  named, 
and  left  with  the  principal  to  be  completed 
and  then  d^lvered  to  the  obligee,  is  pres«it- 
ed  to  and  delivered  to  the  obligee  fairly  exe- 
coted,  with  nothing  to  warn  such  obligee, 
either  by  word,  aot,  or  in  the  instrument  It- 
eelf,  that  any  one  or  more  of  the  names  of 
the  obligors  named  therein,  and  who  had  to 
aign  the  same  after  such  sureties  bad  already 
subscribed  the  same,  were  forged,  but  which 
forgery  occurred  while  the  instj'uineut  wast 
in  the  hands  of  a  co^ibllgor,  and  before  deliv- 
ery to  the  obligee,  Is  a  valid  obligation  of 
Buch  surety,  and  he  Is  estopped.  In  an  action 
tlmreon  against  him,  to  allege  and  prove  tbat 
the  name  of  one  or  more  of  lils  co-obligors 
was  fiwged  to  such  Instrument  Mr.  Baylies, 
in  bis  work  on  Sureties  and  Guarantors,  at 
page  211,  says:  "The  current  of  the  later  de- 
clsloaa  la  to  the  effect  tbat  wbere  a  sure^ 
places  an  instrument,  perfect  on  Its  face,  in 
the  hands  of  the  proper  person,  to  pass  it  to 
the  obligee,  the  law  justly  holds  that  the  ap- 
IiOTent  authority  with  which  the  surety  baa 
<dothed  him  shall  be  regarded  as  the  real  au- 
thority, and,  ae  the  condition  was  unknown 
to  the  obligee,  therefore  the  benefit  of  such 
condltloD  shall  not  avail  the  surety."  Rus- 
seU  V.  Freer,  56  N.  Y.  67;  State  v.  Potter,  63 
Ma.  212;  Nash  v.  Fugate,  24  Grat.  202;  Dair 
V.  U.  S.,  16  WalL  1;  BuUer  v.  U.  S.,  21  Wall. 
272;  Smith  v.  Peoria  Co.,  59  lU.  412;  State  v. 
Peck.  53  Me.  2S4;  McCJormick  v.  Buy  City,  23 
Mich.  457;  Cutler  v.  Roberta,  7  Neb.  4.  In 
this  connection  It  may  be  well  to  distinguish 
tiie  principles  r^Ily  entering  in  to  make  up 
the  decisions  by  our  own  court  of  Gourdln  v. 
Itead.  S  Ulch.  Law,  232;  Mills  v.  WUlIams, 
supra.  In  the  tlrst  case  cited  a  surety.  Head, 
bad  signed  a  bond,  leaving  the  payee's  or  obli- 
gee's name  In  blank,  and  intrusted  such  unfin- 
ished instrument  to  his  principal,  one  Com- 
ntander,  to  negotiate  a  loan.  When  Com- 
mander approached  Gourdin  to  negotiate  a 
loan  of  money  from .  him  on  this  bond,  tbia 
blank  was  unflUed,  and  after  Gourdiu  con- 
sented to  make  the  loan  the  principal.  Com- 
mander, In  his  presence,  liUed  out  the  blank 
<ipace  with  Goordln'a  name.  When  action 
^>aa  brought  b^  Gourdln  against  Bead  on  tbla 


bond,  be  defended  on  thiB.groand,  and  the 
additional  ground  that  be  had  revoked  the 
verbal  form  he  had  intrusted  Commander 
with  to  fill  In  the  payee's  nam&  Under  tbeae 
drcomatances,  It  Is  vei7  evident  that  Gourdln 
was  pat  npim  notice  to  Inquire  by  wbat  au- 
thority Oommander  placed  Ids  name  opon 
said  bond  as  the  obligee  tbereof.  This  was 
good  law  then,  and  It  is  good  law  now.  It 
falls  under  the  head  of  those  cases  where  tbe 
Instrument  Itself  f  umlidiea  notice  so  tbat  tn- 
aulry  can  be  made  aa  to  the  powa  of  the  prin- 
dpalobUgOTtoactforhlasui'ety.  Soltisintbe 
second  case  Just  cited  (Mills  v.  Williams,  su-. 
pra).  In  the  sealed  note  then  in  contention,  ti 
was  in  evidence  that  the  nc^,  on  its  body, 
stated  the  value  received  to  be  a  mule,  and 
the  payee's  name  was  left  unfilled.  One  of 
the  obligors  gave  the  note,  for  a  horse,  to  a 
different  person  than  that  from  whom  the 
mule  was  to  be  purchased.  This  conrt  held 
that  both  the  obligor  and  her  sureties,  other 
than  that  one  who  negotiated  for  the  pur- 
cliaae  ot  the  h<HW,  were  released.  This  de- 
cision was  correct,  for  here  ttie  Instrnmoit 
itself,  being  noon^Uable,  in  two  particulars, 
served  notice  upon  the  obligee  that  he  was 
taking  the  risk  himself  In  such  transaction, 
for  the  consideration  aqtressed  in  the  note 
was  the  purchase  of  a  mule,  and  the  name  of 
the  payee  was  left  blank.  So,  too,  the  case 
from  Massachusetts  of  Russell  v.  Annable, 
109  Mass.  72,  is  perfectiy  consistent  with 
these  principles,  and  was  properly  decided, 
as  we  shall  now  show.  In  a  case  when  an 
attachment  had  been  sued  out  upon  the  part- 
nership property,  a  bond  was  prepared.  In 
which  each  partner  was  stated  as  an  obligor, 
and  one  Annable  signed  as  a  surety  th»«to, 
but  the  principal  obligors  were  parties  only 
by  one  partner  signing  the  firm  name  oppo- 
site the  seal.  No  ratification  of  the  firm  name 
by  the  other  partners  was  contraded  for.  and 
in  fact  It  was  not  true.  Here,  therefore, 
there  was  expressed  notice  to  the  obligee  that 
under  the  loan— and  every  <me  la  presumed 
to  know  the  law— such  a  bond  was  a  nullity; 
and  the  surety,  when  sued,  claimed  the  bene- 
fit of  this  patrat  defect  ou  tbe  face  of  the 
bond,  giving  notice  to  the  obligee  thereof, 
and  of  course  tbe  court  decided  that  he  was 
released  from  all  liability  thereunder.  If  it 
Is  desired,  this  dodirine  will  be  found  to  be 
fully  sustained  In  King  Co.  v.  Ferry  (Wash.) 
S2  Pac.  528;  Helms  v.  Agricultural  Co..  73 
Ind.  325;  State  v.  Baker,  27  Am.  Rep.  214; 
Stem  V.  People,  102  111.  541;  I^mbard  v. 
Mayberry,  24  Neb.  674.  40  N.  W.  271;  Bank 
V.  Stevens,  S9  Me.  532;  State  v.  Hewitt.  72 
Mo.  603;  Mathls  v.  Morgan,  53  Am.  Rep.  S47; 
Wood  V.  Ogdra,  16  N.  J,  Law,  453. 

Fourth.  A  bond  signed  by  one  or  more  of 
aeveml  obligoi-s.  but  signed  by  the  surety  be- 
fore all  the  obligors  have  signed,  but  not  de- 
livered to  tbe  obligee  until  after  all  have 
signed,  ts  eerte^ed.  In  law,  to  be  intrusted  by 
the  surety  to  his  obligors  as  ogeuta  to  procure 
ttie  completion  of  the  b^nd.  "In  these  casea 
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ot  coBdlttBiial  a^reemettt,  It  Is  the  nirety  who 
pats  tnut  and  oonfldence  In  the  prlndpal, 
ud  not  the  obUsee;  and.  If  any  one  la  tn  be 
the  loaer.  It  abonld  ba  tbe  mrety,  for  he  pnts 
It  In  tiw  power  of  tbB  prlactpal  to  create  the 
mtiff^l^  complained  of.  The  bond  barlBg 
been  ucepted  and  acted  upon,  the  inrety  la 
eatopped  from  aetUng  np  an  xmperfonned 
and  gndliryiand  ctmdithHi.  The  caaea  befMe 
cited  lUl  proceed  npcm  the  gronnd  that  there 
Is  Dothlns  npon  the  fiuse  of  the  tnud,  aa  dls- 
doeed  by  ttie  aWenitlng  drcumgtancea,  to  ap- 
prise tiie  obligee  or  accepting  officer  <a  a  state 
of  C&cts  which  ^nld  prevent  Its  accepumce." 
State  T.  McGoolgle  (Mo.  Sap.)  13  S.  W.  Tsa 
"The  law  makes  the  principal  the  agent  of 
tlie  surety  for  tbe  delivery  of  tlie  bond." 
Jwdan  V.  Jordan  (Tenn.)  4S  Am.  280, 
and  cases  there  cited:  GamHl  Co.  v.  Ruggtes, 
S8  Am.  220.  Tin  principle  la  recognised 
la  oar  own  case  of  Fowler  v.  Allen,  supra. 
Tb»  Judgment  should  be  affirmed.  It  Is  the 
Judgment  of  tills  court  that  the  Jadgmmt  of 
the  circuit  court  be  affirmed. 

GABY,  J.  (oancurriniO*  Tbe  case  of  Dunn 
T.  Garrett  (Tenn.;  decided  October  2,  1804, 
and  rqmrted  In  27  S.  W.  1011)  sustains  the 
oondnstott  announced  by  Mr.  Justice  POPB 
in  the  leading  oplniim  In  the  case.  The  facts 
of  that  eaae  are  thus  stated  by  Mr.  Justice 
BflUd,  as  tte  ngan  of  the  court:  **A  bond, 
uncflldal  in  t^racter,  was  executed  1^  one 
Qairett,  as  principal,  and  by  the  detaidants, 
as  his  soretieBf  payable  to  complainant,  as  ob- 
ligee. This  bond,  regular  In  its  form  and  per- 
fect in  its  face,  was  delivered  by  the  princi- 
pal otdlgor,  and  was  aecq;ited  1^  the  latter 
In  good  faith,  as  complete  Instnuuent,  with- 
out any  facts  or  <Arcamstanoea  Mtendlng  Its 
deUvery,  on  tbe  oldlgee's  part,  as  to  tbe  mode 
of  Its  execution.  On  these  facts,  the  ques- 
tion here  presented  for  determination  b  this: 
After  loss  covered  tbe  tenns  of  this  bond 
has  occurred  to  the  obligee  Iqr  the  defhult  oif 
the  principal  obllgw,  can  a  snrety  avoid  re- 
covery for  this  loss  npon  the  gronnd  ttiat  he 
had  made  a  private  agreement  with  his  prin* 
dpal  at  the  ttane  of  aigntng,  and  leaving  It  In 
the  latta's  hands,  that  the  principal  <rt)UeOT 
should  not  deliver  it  to  the  obligee  until  an- 
other party  baa  signed  It  as  surety,  In 
violation  of  this  agreement,  and  without  the 
knowledge  or  consent  ol  the  surety,  the  bmd 
was  subsequently  delivered?"  After  quoting 
wtth  approval  the  fMlowIng  language  from 
tfaa  caae  of  Jordan  v.  Jtvdau,  10  Lea,  134,  to 
•wHt  'The  law  makea  the  principal  the  agent 
of  the  snretleB  tor  the  ^ledal  purpose  of  de- 
livering tte  instmment.  *  *  *  It  Is  a  case 
f^  the  appllcstion  of  the  ordinary  principle 
of  agency,— thati  when  the  agoit  la  clothed 
with  apparent  authority  to  do  the  act,  he 
may  bind  the  principal,  within  the  limits  of 
that  authority,  whatever  may  have  been  his 
private  lnstructl<»i8^"-^tiie  court  proceeds  aa 
follows;  **In  other  words,  the  snrety  has  In- 
noceDtiy*  bat  negll^tly,  placed  It  In  the 


power  of  his  agent  to  taifllct  a  losa  'iq^  as- 
other,  who  is  equally  innocent;  and  In  no  v»- 
i^ect  gnllty  of  negllgene&  In  loch  a  ease  ttw 
effect  of  the  holding  ot  Jordan  v.  Jordan,  su- 
pra, was,  whenever  a  loss  occurred  as  tbe  ro- 
Bult  of  Budk  negl^oic^  to  apply  the  rule  a»* 
nounced  In  Llckbarrow  t.  Mssoo,  2  Term  B. 
63,-4bat;  ^whenever  one  cC  two  Innooait  paP* 
sma  must  suffer  b7  the  acts  of  a  tiklrd,  ha 
who  has  enabled  tbe  third  person  to  oecasloo 
the  loss  must  sustatai  It*  *  *  *  In  State  ▼. 
Pottn-,  68  Mo.  212,  the  court  says;  'Here  tho 
aure^  who  defrads  this  action  had  Inveated 
the  principal  with  apparent  authority  to  de- 
liver the  bond,  and  there  was  nothing  on  the 
foce  of  the  bond,  or  In  any  of  the  attending 
circumstances,  to  apprise  the  offidal  who  ae> 
edited  It  that  there  was  any  secret  agree- 
ment which  forbade  Its  acceptance,  llw 
surety  Is  alone  at  fault  In  the  matter,  as,  but 
for  his  unwarranted  trust  In  Turley,  the  latr 
ter  would  never  have  had  It  In  bis  power  t» 
oocaslcai  tbe  loss  whidi  the  beaefldarlee  of 
this  bond  must  suffer.  If  tbe  defense  made  by 
the  sorety  Is  sDccessfuL  •  •  •  Surelr, 
then,  a  more  o^xirtune  application  of  the  lan- 
guage of  Lord  Bolt  In  Hem  t.  Nichols,  1  Salk 
28^  oonld  not  occur  than  to  ^  caae  btfwe 
U8,~that,  'seeing  somebody  must  be  the  loser 
by  the  decdt,  It  Is  mote  reasonable  that  ha 
that  employs  and  puts  trust  and  confidence 
In  the  deceiver  riiould  be  loser,  tban  a  stratt- 
•   «   •  t.  QQQj^  fjj^  con<^tidev 

as  f<41ows;  **We  sre  satlsfled  to  adopt  the 
rule  as  foond  In  Dair  v.  U.  8.  OA  WalL  IX 
and  other  ^iiar  cases  abeady  referred  to^  a» 
resting  on  sound  principle,  and  sustained  by 
the  weight  of  aatherity.  We  agree  with  Oe 
court.  In  Nash  v.  Fugate,  when  It  saye:  *I* 
Is  Impocirible  to  foresee  the  ndactalef  of  sdopi-  ■ 
lug  a  different  rule,'  for,  *an  oUlgee  havlog  1b 
his  possession  an  Inatmmmt  signed  by  ro- 
qKmslUe  partlea,  to  all  appearancea  complete- 
and  valid,  may,  at  any  dlstauce  of  time,  be 
confronted  and  defeated  by  a  secret  pant 
agreement  between  tiie  principal  t^llgor  anA 
some  of  tbe  sureties,  of  the  ezlstmce  of  whhft 
he  had  not  evm  a  suspicion.  £fow  Is  It  poss^ 
ble  to  provide  against  these  secret  agree- 
m«its?  How  are  th^  to  be  met  and  die- 
proved?  In  the  nature  of  thinga,  the  eMIgce 
can  offer  no  evidence  besides  the  bond,  ae 
the  knowledge  of  the  condition  Is  generaDj- 
conflned  to  the  prlodpal  obligor  and  Ua  sb^ 
ties.*  It  Is  proper  to  sdd  thst  In  an  andt 
cas^  to  give  the  holder  the  benelH  ef  tbe 
rale  here  announced,  it  must  affirmatively  ap- 
pear, as  it  does  tai  the  case,  that  he  took  the 
Instrument  In  question  without  notice  of  Ite 
conditional  ddlvery."  In  the  «nse  «t  Fowler 
V.  Allen,  82  &  O.  229,  10  S.  E.  947,  tbei* 
were  two  questions  nUsed  by  the  appeal,  tb^ 
second  of  which  was  whether  there  was  errsr 
m  Instructing  the  Jury  that  even  If  the  de- 
fendant did  stgn  tiie  notes  npon  the  imM 
turn  stated,  which.  It  Is  conceded,  mm  est 
complied  with,  she  vrould  neverthdese  be  lia- 
ble tbereon,  vnleaa  the  r*"'"***  had  notica 
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that  the  tlgnea  upon  racb  condHlons.  Ib  de- 
UTcring  the  oplnkm  of  the  oonrt.  Chief  Jos* 
tlce  UclTer  said:  **Ab  to  the  eecond  que»- 
tian.  while  It  not  to  be  denied  that  there 
Is  some  conflict  In  the  cases  elsewhere,  we 
think  the  decided  weight  of  autbwlty,  ss  well 
as  arenment,  Is  In  favor  of  the  propa^tioii 
that  whtn  one  signs  •  Dutiable  note,  pet^ 
feet  on  Its  face,  as  surety  for  another,  upon 
the  condition  (known  only  to  the  principal) 
that  It  IB  not  to  be  delivered  to  the  payee 
until  something  else  is  done,  the  surety  will 
be  liable,  even  if  such  condition  be  not  com- 
piled with,  nnless  notice  is  brougbt  home  to 
the  payee  of  aucb  condition.  This  proposi- 
tion does  not  rest  alone  upon  the  pecolfar 
character  of  negotiable  paper,  but  upon  the 
wel^Bettled  principle  that  where  one  of  two 
tamocent  persons  must  suffer  the  loss  should 
fall  upon  him  who  put  it  in  the  power  of  s 
third  person  to  cause  such  a  loss,  as  well  as 
upon  the  principle  that,  where  an  agent  is 
clothed  with  sKutrent  anthori^  to  do  an  set, 
he  may  bind  his  principal,  wltbln  the  limits 
of  that  authority,  wtiatever  may  have  been 
his  private  instructions.  Here  the  principal 
debtor,  after  signing  the  notes,  takes  them  to 
the  defendant  tor  the  purpose  of  procuring 
her  signature  as  his  surety.  In  acordance  with 
the  agreement  made  by  him  with  the  plaln- 
tittB,  and  when  he  deliTers  them,  itroperly 
signed*  sordy  tbe  payees  csnnot  be  affected 
bj  any  private  Instructions  whldi  the  sore^ 
may  have  given  to  her  principal,  nnleaa  the 
same  were  communicated  to  the  payees.  The 
surety,  by  signing  the  notes,  complete  in 
form,  and  placing  them  In  the  hands  of  her 
principal  to  be  delivered  to  the  payees,  even 
though  upon  a  condition,  has  placed  It  In  the 
powtf  of  her  principal  to  deceive  the  payees; 
and,  if  loss  ensnedlt  It  most  fiill  upon  the  one 
who  contributed  to  that  loss,  rather  than  up- 
on the  Innocent  payees,  who  were  left  In  Ig^ 
norance  of  the  conditions  upon  whldi  the 
notes  were  signed.  The  principal  debtor  was 
tbe  agent  of  the  suretr.  and  not  of  the  cred- 
itor; and  If  he  has  done  an  act  for  the  do- 
ing of  which  he  was  clothed  with  apparent 
auttatKlty,  even  though  It  may  have  been 
done  In  violation,  of  her  private  InstmctJons, 
the  ptfson  who  Invested  him  with  such  sp> 
parent  authority  must  take  the  conseguencesL 
*  *  *  Some  of  the  eases  (notably,  Dalr  v. 
D.  &.  16  Wall.  1,  followed  by  Butler  v.  V. 
&,  21  WalL  272)  have  extended  the  principle 
above  laid  down  to  nonnegotlable  hm  well  as 
Dsgetloble  InstrammtEL"'  It  was  no  part  of 
the  dut7  of  tbe  plaintiff  herein  to  supervise 
the  ezecutloD  of  the  bond,  and,  when  It  was 
delivered  to  him.  bft  had  the  right  to  presume 
that  the  stgnatores  were  genuine,  unless  he 
had  notice  of  the  forgery,  or  there  were  facts 
^parent  upon  the  thee  of  the  bond  suffldent 
to  put  htm  on  inquiry.  It  was  not  con* 
tended  that  the  plaintiff  had  actual  notice  of 
the  forgery  at  tba  time  the  bond  was  deliv- 
eccd.  Hut  that  the  bond,  upon  Its  face,  dis* 
doatd  flKta  snfllcleDt  to  anmsB  suq^ebm  and 


put  the  plalntUt  on  teqnlry.  There  Is  no 
doubt  that  such  faets  would  defeat  a  teoor* 
ery  upon  the  bond.  Tbe  tssttanony  oflCered 
by  the  defendant  to  show  that  tte  algnatiues 
'of  W.  A.  Snsoiv  and  A.  B.  Sosong  w««  not 
grauine.  but  were  forgeries,  was,  under  our 
view  of  tbe  law  governing  this  case,'  only 
cconpetent  In  case  tbe  bmid  showed  upon  Its 
face  svch  fkcts  as  were  calculated  to  excite 
Buspidon  and  pot  the  obligee  on  inquiry. 
Whether  the  bond,  upcm  Its  &ce,  disclosed 
Buch  facta,  was  a  preliminary  question  to  be 
decided  in  tbe  first  instance  by  the  presiding 
Judge.  Wicker  v.  Pope,  12  Rich.  Law,  301; 
GreenL  Ev.  (2d  Ed.)  f  504,  note  8.  In  ruling 
upon  this  question,  the  presiding  Judge  said, 
"There  is  nothing  about  tbe  bond,  as  deliv- 
ered, which  Is  suffldent,  within  itself,  on  the 
evidence  here,  to  put  the  obligee  of  the  bond 
on  notice."  In  the  case  of  Sims  v.  Jones  (S. 
G.)  20  S.  B.  90S,  this  oonrt  says:  "Where  tbe 
rulings  of  the  drcult  Judge  are  brought  in  re- 
view before  this  court,  two  things  must  ap> 
pear:  (1)  That  the  ndlng  to  which  exception 
was  tak^  Is  erroneous;  (2)  that  the  appellsnt 
has  suffered  prejudice  by  such  erroneous  ral* 
ing.**  There  is  nothing  In  the  case  showing 
that  the  appellant  has  suffered  prejudice  by 
the  mllngs  of  tbe  preeldtng  Judge  alleged  to 
be  errcmeous.  A  copy  ot  tbe  bond  is  set  fortfa* 
but  It  does  not  show  upcn  its  face  tliat  there 
were  facts  suffldent  to  put  him  on  Inquiry. 

The  vpellants  contoid  that  It  appears  tbat 
ths  bond  was  not  probated  by  a  subscribing 
witness,  as  required  by  rule  66  of  the  clrcnlt 
court,  and  that  this  was  a  fact  suffldent  t» 
put  the  plaintiff  on  inquiry.  This  require- 
ment of  the  rule  vras  held  to  be  a  nullity  In 
tbe  case  of  OroUman  t.  Llpslts  (lately  de- 
cided by  this  court)  21  S.  B.  272.  It  would 
be  very  unjust  to  the  plaintiff  that  ■  new 
trial  should  be  granted  on  the  ground  that  the 
bond  disclosed  facts  suffldent  to  exdte  In- 
quiry, and  it  should  sppear  u[Kin  the  second 
trial  that  the  circuit  Judge  was  right  In  hold- 
ing that  no  such  facts  existed.  Tbere  being 
nothing  before  this  court  showing  that  tbe 
appellant  has  suffered  prejudice  by  the 
inga  of  the  circuit  Judge,  tbe  exceptions  re- 
lating to  this  qnestion  cannot  be  sostalned.  I 
concur  In  the  ojtoion  delivered  bf  POPE,  J. 

McIVER,  0. 3.  (dlssoitlng).  This  is  an  actloi 
on  a  bond,  a  copy  of  wbldi  appears  In  the  case^ 
which  should  be  set  out  In  the  report  of  tiie 
esse.  The  main  defense  relied  upon  was  that 
said  bond  was  intended  to  be,  and  was  Intact, 
a  statutory  bond,  given  for  the  pmrpose  of  dis- 
charging cvtaln  writs  of  attachmrat  Issued 
by  the  derk  of  tbe  court  of  common  pleas  for 
Aiken,  In  an  action  tiled  commenced  by  tbe 
present  i^lntifl,  W.  E.  SuUlvan,  against 
George  W.  Snsong,  W.  A.  Susong,  A.  B.  Su- 
song,  James  H.  Rumbough,  and  D.  L.  Boyd, 
copartners  -In  bnslnees  under  the  name  of  Sn- 
song &  Co.,  which  attachments  had  been  lev< 
led  upon  certain  pnpeietj  of  aald  SttSMig  A 
Ool;  and  a<  some  <tf  tbe  Indlvtdnals  oompoalng 
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tbe  firm.  In  the  ootrntles  of  areenrllle,  Aiken, 
Edgefi^d,  Abbeville,  and  Laurens;  and  the 
defendants  contend  that  said  bond  was  TtA^, 
aa  a  statntoir  obligation,  for  want  of  com- 
pliance with  certain  statutory  requirements. 
The  plaintiff,  on  the  other  band.  Insists  that 
said  bond  was  a  mere  common-law  obliga- 
tion, and  never  Intended  to  be  sncb  an  un- 
dertaking as  was  ccmt^nplated  the  stat- 
ute. So  that  onr  first  Inquiry  la  whether  toe 
bond  upon  which  the  action  la  based  was  a 
statntwy  undertaking,  or  a  mere  cammon- 
law  obligation. 

When  Sosong  A  Go.,  the  d^endanta  In 
the  actl<»  commenced  by  attadiment,  ap< 
peered  In  aneh  acti<n.  Hie  atatnte  provides 
that  ttej  could  vgi&y  to  the  c^cer  who 
Issoed  the  attachment  (the  clerk  of  ASkm 
coonty).  w  to  tbe  court  (meaning,  d  cotizse, 
the  court  of  comoMin  pleas  for  Alka  coun- 
ty), for  an  OTder  to  discbarge  the  same, 
and,  npm  snch  appUcatton,  Snsuig  &  Oo. 
sbonld  "d^ver  to  the  court  or  ofllcer  an  un- 
dertaking *  *  *  approved  by  sndi  court  or 
officer  to  tbe  effect  that  such  soretlee  will  pay 
to  the  plaintiff  the  amount  of  ju^pueat  that 
may  be  recovered,"  etc  Code,  H  262,  288. 
Now.  It  doea  not  ai^ear  that  Snsmg  &  Go. 
ever  took  any  step  whatever  towards  obtain- 
ing a  dlschaise  of  tbe  attadunents  by  an 
wdA  of  any  officer  or  any  court;  but,  «i  the 
contrary.  It  does  appear  that  they  sought 
audi  discbarge  by  an  agreement  with  the 
plaintiff.  TbSB  moat  abundantly  appears 
from  the  teJegrapMc  correspondence  which 
passed  betmen  "Ur.  Benet,  acting  aa  attorn^ 
tat  Susong  &  Ook,  and  Mosara,  Henderson 
SroB.,  attomet^  for  SuUfvan,  the  plaintiff, 
00  tbe  27th  Of  JUy,  1887;  In  wbldH  Mr.  Beneti 
bdng  In  GreenvlBe,  propounds  the  fallowing 
Inquiry  to  Messrs.  H^derson  Bros.,  who  were 
In  Aiken,  "Will  yon  authorize  Ansel  [a  gen- 
tleman of  the  bar.  of  OreecvUle]  to  release 
Snllivan  attacbmuit  on  filing  the  bond  aatia- 
factory  to  OreenvlUe  <ierk  coort?"  To  which 
Heudersoa  Bros.  s«it  from  Aiken  the  foUoW' 
Ing  reply:  "Will  authwlze  Amel  to  release 
attachments  upon  the  bond  Cor  double  amount 
dalmed.  approved  by  Ansel  and  clo-k  of 
Greenville."  When  this  cmrespondence  was 
offered  In  evidence,  appdlants  objected,  It 
seems,  upon  the  ground  that  it  was  res  Inter 
alios  acta,  inasmuch  as  It  did  not  appear  that 
appellanta  either  knew  of,  or  had  any  con- 
nection with,  snch  cwrespondence.  Tbe  ob* 
Jectlon  was  overruled,  and  appellants  except- 
ed; and  the  competenoy  of  this  evtdraice  Is 
one  of  the  polnta  presented  by  this  a]K>eal. 
One  of  the  aU«^tlons  In  the  complaint  was 
that  "the  defendants,  on  or  about  the  a7th 
day  of  July,  1887,  In  order  to  discharge  the 
said  attadiment,  In  pursnanoe  of  an  agree- 
ment had  between  said  W.  E.  SuUlvan  and 
said  Susong  &  Co.,  did  execute  |n  favor  of  this 
plaintiff  their  certain  bond,"  etc.;  and  this  al- 
legation was  denied  In  the  answers  of  these 
appellants.  It  seems  to  us  that  the  evidence 
In  qoestkw  wap  direetly  reqmnlva  to  the 


Issue  thus  presented,  and  was  therefore  com- 
petent—not aa  Unding  aK>eUant»  to  the  terms 
of  the  agreement  evldeuced  by  tbe  oor^ 
spondence,  but  sdmply  to  show  that  the  bond 
In  qtlastlon  was  given  in  pursuance  of  aa 
agreement  bad  betwera  said  W.  B.  Sullivan 
and  said  Suaoug  &  Co.,  to  which  theappellaots 
might  or  mlgbt  not  afterwards  become  par- 
ties, as  they  saw  fit  Having  readied  the  con- 
dnslon  that  tiie  btmd  In  question  must  be 
regarded  as  an  ordinary  common-law  dUlga- 
tion.  and  not  as  a  statnttnr  undertaking  con- 
touplated  by  the  provlidoas  of  tbe  attach- 
ment act,  it  becomes  unnecessary  to  Inquire 
whether  It  ladn  any  of  tbe  essential  require- 
ments of  snch  an  undertiddng,  or.  tC  so,  wheth- 
er the  want  of  such  cdmpllanoe  renders  the 
braid  void,  aa  against  these  an>dlants;  and 
we  are  tiierefore  not  to  be  understood  aa 
passing  ai>on  ai^  of  these  qneattimB.  But  It 
is  insisted  hy  ai^dlants  that,  if  the  bond  be 
regarded  aa  a.cranmonrlaw  obligation,  no  re- 
covezy  can  be  had  upon  It  In  this  action,  be- 
cause there  is  no  auction  hi  the  complaint 
wbldi  shows  that  It  ia  a  papa  of  that  diar< 
acter;  and  Ihe  case  of  Booker  v.  Smith.  88 
S.  0.  286^  M  &  B.  774,  Is  dted  to  sustain  that 
propositiofi.  White  we  do  not  propose  to 
question  tile  auUiorlty  of 'that  case  for  the 
point  there  decided,  we  do  not  think  the  case 
Is  apfilicable  here.  In  the  fliat  place,  the 
bond  tiiere  sued  uprai  was  a  bond  to  procve 
a  warrant  of  attadmentt  while  here  the  ao* 
tlon  is  upon  a  bond  given  to  obtain  a  rdeane 
of  the  levy  of  an  attachment  Bnt  thl8.wbtdi 
may  possibly  be  regarded  as  an  immaterial 
dlff^ence  between  tbe  two  cases.  Is  not  the 
only  difference.  There  tbe  bond  or  under- 
taking, iipw  Its  face,  ahowed  that  the  inten- 
tion was  to  give  the  undertaking  prescribed 
by  the  statute,  and  tiiere  was  no  hUit  or  sug- 
gestion that  the  undertakbig  waa  Intended  to 
be  a  common-law  obligation;  wMle  here  the 
bond  not  only  doea  not  purpHt  to  be  a  stat- 
ntory  undertaking,  but,  on  the  contrary,  pur- 
ports, on  Its  face,  to  be  an  obligation  glnn 
without  referrace  to  the  provWoos  of  tbe 
statnte,  and  In  the  complaint  It  la  e^resdy 
alleged  that  It  was  given  *in  'pursuance  of  an 
agreement"  between  Sullivan  and  Snsong  ft 
Co..  whidi  negatives  the  idea  that  It  was  an 
obllgatim  givoi  in  pursuance  of  the  statute. 
We  do  DQt  think,  therefore,  that  this  position 
of  appdlants  can  be  sustained. 

ReganUng,  then,  the  bond  constituting  the 
basis  of  this  action  as  a  common-law  oUiga^ 
tton.the  ai^tellatits  cmtend  that  they  are  not 
bound  thereby,  for  the  reason  that  the  bond 
staowB  on  Ita  face  that  they  were  to  be  bound 
m««ly  as  sureties  of  Sosong  &  Co.,  and 
that,  until  each  one  of  the  members  of  that 
firm  (the  bond  being  an  instrument  under 
seal)  signed  the  same,  th^  (the  appdlants) 
assumed  no  ItaUll^ty;  and  th^  offered  evi- 
dence tending  to  show  that  one  of  the  mem- 
bers of  that  firm,  to  wit.  A.  B.  Sosong,— the 
one  who  was- underatood  to  be  worth  the 
ankonnt  ctf  tha  bondr-^evcr.dld  In  fact  sign 
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the  bond,  bnt  his  apparent  signature  there- 
to was  forged,  and  that  the  signature  show- 
ed on  its  Cace  that  It  was  not  genuine.  To 
understand  prt^;>erl7  the  ruling  of  the  court 
as  to  the  offer  of  the  testimony,  it  will  be 
necessary  to  state  substantially  what  oc- 
curred before  and  at  the  time  the  bond  was 
signed  by  the  appellants.  According  to  the 
testimony  of  the  appellant  WlUlams,— which 
was  not  objected  to,  except  as  hwelnafter 
stated, — on  the  day  the  bond  was  signed, 
and  before  It  was  signed  by  appdlants,  O. 
W.  Snsong  and  Boyd,  two  of  the  members 
of  tbe  flrm  of  Snstxiff  &  Co.,  went  to  the 
store  of  Winiams,  and  requested  bim  to  sign 
the  bond  as  surety  for  Snsong  &  Co.  "Mr. 
SnsOTig  stated  that  hla  two  brothers  belong 
to  the  company,  and  would  sign  the  bond,  of 
course;  and  I  told  him  that  I  knew  that 
there  was  no  risk,  WW.  A.  and  A.  E.  Snsong 
signed  It,  and  stated  that  they  b^onged  to 
the  company,  and,  vt  course,  would  sign  It." 
TO  this  testimony  plaintiff's  conned  ot^ect- 
ed,  unless  noUce  la  brought  home  to  the 
plaintiff;  and,  defradants'  counsel  stating 
that  they  would  prove  notice,  no  ruling  of 
the  court  was  tbsa  made.  Tbe  witness  WU> 
llams  further  stated  that  he  knew  the  finan- 
cial ccmditlon  of  W.  A.  and  A.  B.  Snsong. 
"They  were  considered  among  the  wealth- 
iest and  most  substantial  men  In  East  Ten- 
nessee." Tbe  witness  also  stated  that  he 
eonsented  to  lAga.  tbe  bond  <m  condition  that 
W.  A.  uid  A.  B.  Susmg  would  sign  It  On 
the  same  day,  and  som  after  this  conrersa-' 
tlon,  the  witness  was  sent  fbr  to  go  to  the 
clerk's  office  and  said:  "I  went  into  the 
cl«k*s  c&oo,  and  Mr.  Mosely  showed  me 
the  bond;  and  I  read  tt,  and  glanced  at  It 
to  see  If  W.  A.  and  A.  B.  Snsong  were  mem- 
bers of  the  company,  and  I  saw  their  names 
set  forth  In  It,  and  I  signed  the  bond."  It 
also  appears  that  when  Williams  went  Into 
tbe  clerk's  office  the  only  name  signed  to  the 
b(Hid  was  that  of  O.  W.  Susong,  and  soon 
after  Stewart  and  Williams  signed,  in  tbe 
order  stated.  At  this  time  the  following 
persons  appear  to  have  been  presMit:  Mr. 
Ansel,  wha  It  will  be  remembered,  was  rejv 
resentlng  the  attorn^  tm  the  plaintiff;  Mr. 
Benet,  who  was  acting  as  attorney  for  Su- 
song ft  Co;  and  Mr.  Moeely,  who,  with  Mr. 
Ansel,  was  to  approve  the  security, —besides 
Boyd  and  Rumbongh,  two  of  the  members 
of  the  flrm  of  Susong  &  Co.,  and  probably  G. 
W.  Susong.  Tbe  witness  Williams  further 
stated  that  Boyd,  Benet,  and  Ansel  were  dis> 
cussing  the  completion  of  the  bond  by  tbe 
other  parties.— W.  A.  and  A.  E.  Snsong,  who 
were  not  present  The  witness  was  then 
asked  this  qneetion:  "State  whether  It  was 
understood  by  Mr.  Ansel  and  Mr.  Benet  and 
the  other  parties  who  were  Interested  In  this 
matter  that  W.  A.  Susong  and  A.  E.  Susong 
shoald  sign  that  bond  before  it  should  be* 
come  efrective?"  To  this  question  plaintiff 
objected,  and  the  objection  was  sustained, 
to  whleh  defendants*  ■coonaOl  SKcepted.  The 


witness  was  then  asked,  "What  was  the  sub- 
stance of  what  pasded?"  to  which  the  wit- 
ness replied:  *^he  substance  of  it  was  that 
the  b(Hid  was  to  be  signed  by  W.  A.  and  A. 
E.  Susong,  and  the  conv^satlon  was  be- 
tween Boyd,  Benet,  and  Anad;  and  wheth- 
er the  others  Joined  In,  I  do  not  know.  I 
do  not  know  that  I  said  anything  on  the 
subject"  The  witness  further  testified  that 
he  did  not  know,  and  had  no  Information  as 
to  tbe  taxt,  that  A.  B.  Susong  bad  not  sign- 
ed the  bond  before  It  w«it  Into  the  posses* 
slon  of  the  plaintiff,  and  never  learned  the 
tact  until  May,  or  the  summer  of  ISKi, 
shoHJy  before  this  action  was  commenced,— 
2d  August  1882.  On  the  cross-examination 
this  witness  said  that  he  did  not  remember 
to  have  said  anything  In  the  derk's  <^ice, 
when  he  signed  the  bon^  about  the  convert 
sation  between  htansetf  and  Boyd  and  W.  Q. 
Susong  at  his  stores  wber^  he  agreed  to 
sign  tbe  b<md  on  condition  that  it  was  sign- 
ed by  W.  A.  and  A.  E.  8uB(»ig.  When  this 
witness  was  recalled,  he  was  asked:  "What 
was  the  underatanding,— what  was  express- 
ed by  these  parties,— before  yon  signed  the 
bond,  as  to  who  would  sign  It?"  to  which  he 
replied  as  ftdlowi:  "As  I  stated  In  my  di- 
rect w  cross  examination,  that  I  did  not  rfr> 
member  saylxw  anything  to  th«n  about  the 
condition  of  my  signing  tt;  bnt  Boyd 
and  Mr.  Ansel  and  Mr.  Bmet  were  the  pvp- 
feotlng  of  the  bond  and  the  completion  of 
it,  and  It  was  the-nndecstan^g  that  that 
bond  was  not  to  be  dallYered  until  W.  A. 
and  A.  Ek  Snsong  signed  it"  Wli«i  adced 
if  that  was  his  nndsEstan^ang,  he  replied: 
!*That  Is  my  preBamptlon,^thnt  that  was  the 
anderstandlng;  that  was  the  understand- 
ing." In  the  cross  ■oxamlBati on  the  witness 
sgain  said  tlmt  be  did  not  Mate,  or  say  any- 
thing about  his  ^reement  at  the  store,  with 
Boyd  and  Q.  W.  Snsong,-  while  In  tbe  clerk's 
office,  but  he  added:  "It  was  stated  by  one 
of  the  men— BoHst  -Boyd,  or  Anad— that 
that  haoA  was  not  to  be  ddirwed  until  It 
was  completed  by  the  slgaatDre  W.  A. 
and  A.  B.  Susong.  That  was  so  stated  by 
S(»ne  of  them;  aad.  If  It  had  not  been  stat- 
ed, I  would  not  hsTe  signed  It"— though  the 
witness  again  repeated  that  he  himself  said 
nothing  of  the  kind  while  In  the  clerk's  of- 
fice. Tbe  defwdants'  counsel  then  proposed 
to  offer  evidence  tending  to  show  that  tbe 
name  of  A.  E.  Susong  was  forged,  which,  up- 
on objection,  was  ruled  out  the  court  hold- 
ing as  follows:  "It  seems  to  the  court  that 
the  testimony  of  Mr.  Williams  Is  not  sufll- 
cient  to  show  any  agreement  betwoMi  him- 
self and  Ansel  and  Mosely  with  reference 
to  the  execution  of  this  bond,  nor  does  it  ap- 
pear that  there  was  any  condition  between 
the  parties  at  that  time  with  reference  to 
his  signing  the  bond,  and  upon  that  ground 
X  will  have  to  exclude  all  evidence  going  to 
show  -forgery."  To  this  ruling  defendants' 
counsel  excepted,  and  then  proposed  to  offer 
evidence  tending  to  show  that  the  signature 
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OB  tbe  bond  does  tvssmldp  that  of  A.  Bt.  Sn- 
aong,  aod  that  It  abows  on  Its  face  tlut  it 
ifl  not  genolnek  all  of  which  was  ruled  cot, 
and  defendants  exceftted. 

For  the  porpoM  of  detmnlidnc  the  legal 
question  preaented.  It  la  propw  to  aaanme 
that  appellanta.  If  permitted  to  do  80^  oonid 
have  Bluavu,  not  onlr  that  the  aignatnre  of 
A  E.  Snaons  waa  forged,  bat  alao  that  it 
allowed  np<ni  its  f  aoe  that  it  waa  not  goi- 
nine,  or  at  least  that  the  teatimoay  offered 
would  have  tcndad  to  ahow  both  at  thoae 
fftcta;  and  thla  wovld,  at  least,  hare  raised 
laanee  of  facta  to  be  passed  up<ai  by  the 
Jai7.  for  the  mllng  ot  the  circuit  Judge  Is 
necessarily  based  upon  the  theory  that  evaa 
if  the  forgery  wwe  proved,  and  even  If  the 
signature  of  A.  B.  Swraig  showed  upon  Its 
face  that  it  waa  not  genuine  those  facts 
would  not  r^iere  the  lutpellant  from  liabili- 
ty unless  it  alao  appeared  that  plaintiff  had 
notice  that  the  iqip^laats  signed  the  bond 
under  an  agreement  that  it  was  not  to  be 
delivered  until  It  was  signed  by  A.  E.  and 
W.  A.  Susong,  or  that  appellants  signed  upon 
the  condition,  that  they  were  not  to  be  liable 
nutil  A  E.  and  W.  A  Susong  had  also  sign- 
ed. Now,  conceding,  for  the  present,  the 
correctness  of  the  legal  proposition  upon 
which  the  ruling  of  the  circuit  Judge  was 
manifestly  based,  and  dlsr^^rdlng  the  parol 
erldeuce  of  what  occurred  at  the  time  of  the 
fligntng  of  the  bond,  it  seems  to  us  clear  that 
the  bond  bore  upon  Its  face  notice  that  the 
condition  upon  which  the  appellants  signed 
was  that  the  members  of  the  firm  of  Susong 
&.  Go.  should  sign  before  the  app^lants  In- 
curred any  liability.  It  la  manifest  that  the 
appellants  were  mere  sureties  of  Susong  & 
Oo.,  and  had  no  further  connection  with  the 
mattw,  except  as  such  sureties.  Now,  what 
were  the  sureties  tarj  The  terms  of  the 
bond  show  that  they  were  sureties  for  the 
performance  of  an  obligation  to  be  entered 
into  by  Susong  &  Co.,  which  could  only  be 
done  by  the  execution  of  the  bond  by  each 
one  of  the  members  of  that  firm,  whose 
names  are  meutloned  in  the  bond  as  princi- 
pal obligors.  The  contract  of  the  appellants 
was  to  secure  the  performance  of  the  obli- 
gation of  Susong  &  Co.,  not  the  obllgatioa  of 
any  one  or  more  of  the  memb«^  of  that  firm, 
but  the  obligation  of  all  the  members  of  that 
firm.  The  first  step  to  be  tak^  towards  fix- 
ing the  liability  of  the  sureties,  therefore,  is 
to  show  that  Susong  &  Co.  have  entered  in- 
to the  obligation,  the  performance  of  which 
the  sureties  have  undertaken  to  guaranty. 
Until  this  is  done  the  appellants  have  in- 
curred no  liability,  for,  as  sureties,  they 
have  the  right  to  stond  upon  the  strict  terms 
of  their  coutract  It  may  be  said,  however, 
that  this  is  a  Joint  and  several  obligation, 
and  only  the  appellants  are  sued  In  this  ac- 
tion, and  may  be  held  liable  as  several  obli- 
gors. But,  in  the  first  place.  It  Is  not  so 
clear  from  the  terms  of  the  bond  that  the 
obllgora  are  bound  Jointly  and  aeverally,  for 


the  torma  are,  "we  bind  oor  htfra,  sxecutwi, 
and  adminlstnitora.  Jobitly  'and  aeverally"— 
not  "ourselves^  our  hi^rs,"  etc;  but,  as  the 
word  "ouraelves"  may  have  been  accidental- 
ly omitted  by  the  prlntcar,  we  will  not  rest 
oor  cmdiuMoa  upon  this,  and,  on  the  con- 
trary, will  assume  that  the  bond  la.  in  form. 
Joint  and  several.  But,  assuming  that  this 
question  atlll  remains,  what  la  the  contract 
of  app^nta,  treated  as  BeY&tal  obligors? 
Why,  nothing  more  than  a  guaranty  that  an 
obligation  to  be  entered  into  by  Susong  & 
Ca  shall  be  perfwmed  by  them.  It  is  un- 
like an  ordinary  Joint  and  several  note, 
where  each  signer  promises  to  pay  a  fecial 
sura  ot  money,  ^ther  Jointly  with  bis  co- 
signers, w  severally. 

The  question  which  we  have  been  consider- 
ing has  been  the  subject  of  much  conflict  of 
opinion  In  the  courts  of  oth«  states,  aa  is 
apparent  from  the  numerous  cases  with 
which  we  have  been  furnished  by  counsel 
on  the  one  side  and  on  the  other  of  this 
case.  Without  undertaking  to  go  over  these 
numerous  cases,  we  may  refer  to  the  case  of 
State  V.  Potter,  63  Mo.  212,  as  furnishing 
quite  an  elaborate  review  of  the  cases  up 
to  that  time,— 1876;  and  we  are  therefore 
relieved  of  the  necessity  of  considering  any 
of  the  cases  prior  to  that  decision,  except  to 
say  that  In  Dair  v.  U.  S.,  18  Wall.  1,  therein 
referred  to,  It  was  expressly  stated  by 
Davis,  J.,  in  delivering  the  opinion  of  the 
court,  that  If  the  name  of  Cloud  had  appear 
ed  as  a  cosurety  in  the  body  of  the  bond 
the  decision  would  have  been  otherwise,  for 
that  would  have  been  notice  to  the  agent  of 
the  government,  and  then  adds  these  words: 
"In  any  case.  If  the  bond  is  so  written  that 
it  appears  that  several  were  expected  to 
sign  it,  the  obligee  takes  it  with  the  notice 
that  the  obligors  who  do  sign  It  can  set  up 
in  defense  the  want  of  execution  by  the 
others,  if  they  agreed  to  become  bound 
only  on  condition  that  the  other  cosuretiet^ 
Joined  in  the  execution."  And  that  case 
was  subsequently  recognized  in  the  case  of 
Butler  V.  U.  S.,  21  Wall.  272.  It  may  also 
be  noted  that  the  case  of  Russell  v.  Anns- 
ble,  109  Mass.  72.  seems  to  have  escaped 
attention  in  the  review  of  cases  in  State 
V.  Potter,  supra,  possibly  for  the  reason  that 
the  cases  under  review  were  cases  in  which 
one  surety  was  seeking  to  escape  liability 
upon  the  condition  that  others  were  to  sign 
as  cosureties,  whereas  in  Russell  v.  Au- 
nable  the  question  was  to  tbe  effect  of 
the  failure  of  tbe  principal  obligor  to  sign, 
upon  the  liability  of  the  surety.  We  will 
recur  to  this  case  hereafter.  It  may  be 
said  that  this  review  of  the  authorities  in 
State  V.  Potter  shows  that  tbe  weight  of  au- 
thority was  lu  favor  of  tbe  view  stated 
above  In  the  extract  from  Dair  v.  U.  S.  We 
sliall  not  undertake  a  review  of  the  cases 
decided  since  1876.  but  will  content  our- 
selves with  referring  to  some  of  the  cases 
which  seem  more  immedlatdy  applicable  to 
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the  case  In  hand;  for  It  seems  that  In  many, 
If.  not  In  most  of  the  cases,  the  question 
has  been  as  to  the  effect  of  the  failure  cf  a 
cosurety  to  sign,  which.  It  seems  to  ns,  may 
he  dlffomt  from  the  tallnre  <tf  Ihe  principal 
obllsOT  to  execute  the  bond  In  question, 
though  we  are  not  to  be  nnderstood  as  d^- 
Inltely  deciding  that  there  Is  any  real  differ- 
ence. In  RuBsell  T.  Annable,  supra,  the  ac- 
tion, as  In  this  case,  was  npon  a  bond  ^ren 
for  the  purpose  of  dlsBoIvlng  an  attachment 
of  iMirtnershlp  property.  Both  of  the  part- 
ners were  named  as  principals,  but  the 
bond  was  executed  by  only  one  of  them. 
In  the  name  of  the  Arm.  It  was  held  that 
the  surety  would  not  be  liable  without  proof 
of  the  assent  of  the  other  jurtner  to  the 
execution  of  the  bond.  In  that  case  the 
opinion  of  the  court  contains  the  following 
language:  *The  bond  purports  to  be  the 
^int  and  sereral  contract  of  certain  persons 
named  tta^eln  aa  prlndpals,  and  the  defend- 
ant and  George  U.  Stevens  as  sureties.  The 
defendant's  undertaking  Is  only  that  the 
principal  obligors  shall  fulflU  the  obligation 
which,  by  the  terms  of  the  bond,  th^  have 
assumed.  But,  If  the  bond  was  not  binding 
upon  both  Domett  and  Pottie  (as  it  was  not, 
for  want  of  due  and  proper  execution  of  the 
Instrument  on  their  part),  they  assumed  no 
obligation,  and  it  was  not  binding  npon  the 
sureties.  It  was  essential  to  the  bond  that 
the  prlndpals  should  be  parties  to  It.  It  Is 
recited  that  they  are  so,  and  the  instrument 
Is  Incomplete  and  Told  without  tbeit  signa- 
ture. •  *  *  The  Instrument  Is  Incom- 
plete without  tb»  signature  of  each  part- 
ner, or  proof  that  the  signature  affixed  had 
the  assent  and  sanction  of  each  of  them. 
The  sureties  on  a  bond  are  not  holden,  If 
the  instrument  Is  not  executed  by  the  per- 
son whose  name  Is  stated  as  the  principal 
therein.  It  should  be  executed  by  all  In- 
tended parties";  citing  Bean  t.  Parker,  17 
Mass.  591;  Wood  v.  Washburn,  2  Pick.  24. 
It  may  be  said  that,  Inasmuch  as  the  bond 
In  that  case  showed  on  Its  face  that  It  was 
signed  in  the  partnership  name  by  one  of 
the  partners,  this  was  notice  to  the  obligee 
that  the  execution  of  the  bond  was  Incom- 
plete, as  all  persons  are  presumed  to  know 
the  law,— that  the  signing  of  the  partnership 
name  to  a  bond  by  one  of  the  partners  does 
not  bind  his  copartners  unless  their  assent 
or  subsequent  ratification  Is  shown.  Admit- 
ting this  to  be  80,  would  not  the  fact— which 
the  defendants  offered  to  show,  and  were 
not  allowed  to  do— that  the  signature  of  A. 
E.  Snsong  showed  on  Its  face  that  it  was 
forged,  operate  as  notice,  and  much  stron- 
ger notice,  to  the  plaintiff  in  this  case?  In 
Jobaston  t.  Kimball.  S9  MIcb.  187,  decided 
in  1878,  the  action  was  upon  the  official  bond 
of  the  township  treasurer,  "which  was  drawn 
np  In  the  usual  form,  setting  forth  himself 
aa  principal,  and  plaintiffs  In  error  as  sure- 
ties, by  name,  and  bound  them  all  to  the 
performance  of  hia  duties.**   The  principal 


facrer  a^ed  the  1)6nA,-  «nff  tke  ecnirt  held 
that  in  such  case  the  snfetlea  were  not  liar 
1)3?,  nnless  there  was  podilva  arldance  tiiat 
the  sureties  Intraded  to  be  bound  without 
i^anlrtng  the  signature  of  the  prlncipaL 
The  court  used  this  language:  "The  ob- 
ligation of  a  surety  cannot  fairly  be  ex- 
traded  beyond  the  aeope  of  his  written  con- 
tract, •  •  •  and  we  think  that  pre- 
sumptively at  least  where  the  contract  which 
he  slgna  calls  for  the  signature  of  other  pu<- 
tles.  the  Inatrnmeot  Is  to  be  deemed  In- 
choate and  Imperfect  nntll  they  ateo  algn  It"; 
citing  the  case  of  Ball  r.  Parker,  87  Mich. 
600^  decided  In  1877,  which  rested  on  the 
same  principle^  Bnnn  t.  Jetmore»  70  Mo. 
228,  la  a  direct  authority  to  the  same  effect, 
and  the  court  there  said  It  was  "the  received 
doctrine"  that  sureties  may  show,  In  dis- 
charge of  their  liability,  that  their  principal 
never  was  bonnd.  On  the  other  hand,  the 
case  of  Tmatees  t.  Bhelk,  110  lU.  570,  8  N. 
B.  189,  has  been  cited  to  show  that  the  sure- 
ty la  not  dlschaiKed  by  reason  of  the  faOnie 
of  the  principal  to  mga  the  bond.  But  the 
reasoning  of  that  case  is  Car  from  satisfac- 
tory, aa  It  treata  the  failure  of  the  principal 
to  sign  as  a  mere  technicality,  while  we 
think  ft  Is  more  than  a  technloiUty,  and  In 
ftict  goes  to  the  vevy  root  of  the  matter. 
But  even  that  ease  ooncedes  Uiat  If  the  obli- 
gee ha»  notice  of  the  fact  that  the  bond 
was  algned  by  the  snxetr  upon  cfflidltifm 
that  the  principal  should  also  sign,  or  notice 
of  such  facts  aa  would  put  a  prudent  person 
upon  Inquiry,  then  ^e  surety  would  be  dla- 
chai^ed.  This  admlsiAon  hi,  as  it  seems  to 
us,  fatal  to  the  validity  of  that  declakm.  for 
there,  as  here,  the  name  of  the  principal 
appeared  in  the  bond,  as  intended  to  be  one 
of  the  obligors,  and  that  fact  as  has  been 
held  In  many  cases,  and  with  good  reaaon. 
Is  notice  to  the  obligee  that  the  intention 
of  the  parties  was  that  the  signature  of  the 
principal  obligee  was  niaceasary  to  the  com- 
pletion of  the  bond.  We  prefer,  thereft>re, 
to  follow  the  cases  previously  cited,  rather 
than  the  Illinois  case. 

Many,  If  not  most  of  the  other  cases  cited, 
are  cases  In  which  a  surety  has  claimed  a  dis- 
charge upon  tbe  ground  that  he  signed  the 
bond  upon  the  understanding  that  others 
were  to  sign  as  cosureties  before  the  delivery 
of  the  bond,  which  they  did  not  do;  and, 
where  the  names  of  such  cosureties  appear  in 
the  bond,  there  la  much  conflict  of  authority 
as  to  tbe  effect  of  that  fact  as  notice  to  tbe 
obligee.  We  do  not  propose  to  go  Into  a  con- 
sideration of  these  cases,  for  the  rsaatm,  aa 
already  indicated,  that  such  cases  may,  per* 
haps,  be  regarded  as  standing  upon  a  differ- 
ent footing  frmn  cases  like  the  pteaent  where 
the  defoise  Is  that  tbe  porsona  named  aa 
principal  obligors  in  the  bond  have  failed  to 
sign  the  same.  We  will,  however,  notice  one 
of  them  (Mathls  v.  Mtu^n,  72  Qa.  S17),  for 
two  reasons:  <1)  Because  It  Is  claimed  that 
that  case  haa  been  approved  1^  tbe  supreme 
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conrt  of  the  tTnltM  ^Us  'tn  ^w^db  t.  Itlce,' 
131  IT.  8.  298,  9  Snp.  Ct  730;  ftnd  (2)  becauro 
the  case  seems  to  be  much*  reltcd  upon 
counsel  for  re3p<Hident  In  the  first  places 
tbe  case  of  Veach  t.  Rtce  arose  In  the  Mate 
of  Oeoi^a,  and  inrolred  the  llabUtt^  of  a 
surety  on  an  administration  bond  taken  by 
the  ordinary,  which  must  be  determined  by 
the  law  of  Georgia,  and  the  case  of  Matbls 
T.  Morgan  was  merely  dted  to  i^ow  what 
bad  be«L  decided  to  be  the  law  of  Georgia, 
and  cannot,  therefore,  be  properly  relied  ixpao. 
to  show  that  the  supreme  oonrt  indorsed  the 
proposition  of  law  annonnced  In  that  case. 
But  the  case  of  Mafhla  r.  Morgan  differs  from 
the  present  case  In  tbe  &ct  that  there  tbe 
surety  claimed  relief  nptm  lAe  ground  that 
one  of  the  cosureties  fafled  to  sign  the  XxmA^ 
while  the  datan  for  relief  herein,  based  upon 
the  ground  that  tbe  principal  ftlled  to  sign 
the  bond,  presents  othfir  material  points  of 
diflorence,  as  may  be  sem  by  a  brief  state- 
ment of  the  Aicts  of  that  caae^  m  that  case 
tbe  complaining  surety  signed  the  brad  be- 
fore anothoF  surety,  whose  name  precedes 
his  in  the  body  of  tbe  bond,  whose  idgnatnre 
was  subsequently  forged,  and  the  comi^ln- 
tng  surety  Intrusted  the  bond  to  the  prMldent 
of  the  bank,  the  principal  obligor  (one  Sam- 
u^,  as  escrow,  not  to  be  deHrered  to  the 
obligee  until  tbe  other  sureties  executed  the 
bond,  but  Samuel  drtlvcred  the  bond  to  tbe 
obligee,  wlUi  all  the  idgnatnies,  apparently 
genuine,  tberera;  and  It  was  held  that  the 
complatailng  snre^  waa  liable.  It  will  be 
observed  ttM  In  that  case  tbe  surety,  after 
executing  tbe  bond,  bitrusted  it  to  Samnd, 
who  should  be  regarded  as  practically  the 
principal  oMlgor,  and  thereby  madti  blm  his 
agent  to  procure  the  signatures  of  tbe  other 
auretles  before  d^rering  tbe  bond,  while 
here  there  Is  not  only  no  evidence  that  the 
appellant  Intrusted  tlie  bond  to  any  one,  but 
on  the  ocmtrary  the  undisputed  evidence  Is 
Hat  the  appellants,  afttf  signing  tbe  bond, 
lOmply  left  It  In  the  possession  of  tbe  pentms 
who  were  superiatHidlng  the  signing  of  tbe 
bond,  two  of  whom,  Ansel  and  Moeely,  were 
the  agents  of  plalntltt,  the  obligee^  Again, 
in  the  Georgia  case,  the  bond  was  delivered 
to  tbe  oUlgee  "with  all  Hie  signatures  aniUN 
entiy  thereon,"  while  bwe  tbe  ax^tellante 
were  not  allowed  to  show  that  the  signature 
of  one  of  the  principals,  A.  B.  Snsong.  showed 
on  its  taee  Uiat  it  wa»  forged.  Tbe  opinion 
of  the  court  In  that  case  was  baaed  qpon  the 
ground  that  as  tbe  surety,  by  Intmatlnff  the 
bond  to  Samud  to  procure  tbe  signatures  of 
tbe  coBoretles,  put  It  In  his  power  to  commit 
tbe  fraud,  which  was  afterwards  committed 
by  some  one,  he  must  suffer,  upon  the  famll< 
lar  principle  that,  where  one  of  two  Innocwt 
persons  must  suffer  by  the  wrongdoing  of  a 
third  person,  the  one  who  put  It  In  the  power 
of  sucdi  third  person  to  do  wrong  mnst  suffer 
the  loss  occasioned  by  such  wroUg.  But,  fbr 
the  operation  of  this  prlndide  In  this  case,  it 
Is  necessary  that  the  fact  riuwld  appetx  fbat 
v.2l8.B.no.lO— 4S3 


tiie'  appelEeints  put  It  lu  the  ppw^r'  of  the 
wrongdoer  to  do  the  wrong  which  has  occa- 
sioned the  loss,  and  that  fact  did  not  appear 
In  this  case,  a«  It  did  in  Mathls  v.  Morgan. 
We  do  not  think,  thcnfore,  that  the  case 
from  Georgia  applies  to  this  case. 

It  Is  urged,  however,  that  the  bond,  when 
delivered  to  Anad,  bore  upon  Its  face  tbe 
names  of  all  the  members  of  the  firm  of  Su- 
song  &  Co.,  and  therefore  the  plaintiff,  who 
had  acc^ted  It  as  genuine  should  not  be  af- 
fected by  tbe  fact  that  one  of  the  signatures 
was  forged.  Ordinarily,  a  person,  when  he 
accepts  an  obligation  purporting  to  be  execut- 
ed by  another,  takes  It  with  the  risk  of  being 
able  to  diow  that  the  signature  thereto  is 
genuine  when  he  finds  it  necessary  to  enftMrcc 
such  obligation  by  an  actiui  at  law.  But,  in 
addition  to  this.  If  the  appellants  had  been 
pwmltted  to  show,  as  they  offwed  to  do,  that 
the  name  of  A.  B.  Snscmg,  apparency  dgned 
to  the  bond,  showed  on  Its  face  that  It  waa  a 
fwgery,  then,  dearly,  tbe  plaintiff  could  not 
claim  to  have  beea  decdved. 

It  only  remains  to  consider  the  two  cases 
dted  from  our  own  state.  In  Martin  v.  Strlb- 
ling,  -1  Spew,  23,  the  action  waa  agtinst  a 
surety  upon  a  ioint  and  several  note;  and  the 
defense  ^ras  that  defendant  signed  the  note  as 
surety  for  McGuUough,  with  tbe  understand- 
ing ^t  one  Bogos  should  sign  as  cosurety, 
and  Uiat  McOullongta  should  place  In  the 
hands  at  Rogers  bo(^  and  papers  to  be  col- 
lected by  him,  and  applied  to  the  paymoit  of 
the  note.  The  court  htid  that,  while  thne 
waa  no  doubt  that  defendant  signed  the  note 
with  tbe  expectttlw  that  Rogera  would  alao 
sign,  and  that  McCulloog^  would  ddlver  to 
him  books  and  papers  aa  an  Indemnity  for 
their  securityship,  yet  there  was  no  erldence 
of  any  stipulation  cm  the  part  of  Stribling 
that  his  note  diould  not  take  effect  until  one 
oe  both  of  these  things  were  done,  and  there 
waa  no  evtdmoe  that  the  signature  of -Strib- 
ling was  obtained  by  any  representation  that 
Rogers  woifid  algn  as  surety,  and  that  Mc- 
OnUouiA  would  place  in  the  tumds  of  BogAs 
bis  books  and  p^wr^  to  be  collected  and  ap- 
plied to  the  payment  of  the  note.  Tbe  case 
doea  not  apply  here.  Fowler  v.  Allen,  82  8. 
G.  229.  10  8,  E.  947,  la  also  dted.  In  that 
case  the  action  was  against  the  sure^  upm  a 
negotlaUe  note,  and  the  defense  was  that  tbe 
surety  had  sUrned  the  note  upon  a  condition, 
not  communicated  to  the  payee,  whldi  had 
not  been  performed.  The  court  held  "that 
where  one  signs  a  negotiable  note,  perfect  on 
Its  face^  as  surety  lar  another,  upon  the  ccn- 
ditlon,  known  only  to  the  prindpal,  that  It  Is 
not  to  be  delivered  to  the  payee  until  some- 
thing  else  Is  done,  the  surety  will  be  liable, 
even  if  such  condition  be  not  c(»nplied  with, 
unless  notice  Is  brought  home  to  the  payee  of 
such  «mditlon."  It  Is  very  dear  that  this 
case  Is  not  in  point  here,  not  simply  because 
the  note  In  that  case  was  a  negotiable  note, 
but  because  the  note  was  perfect  on  Its  Dice, 
and  there  waa  nothing  to  exdte  inquiry  oc 
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tbe  part  of  the  payee.  Sendee,  there  flie 
principal  did  not  sign  the  note,  and  the  sure- 
ty based  her  claim  for  relief  solely  upon  the 
ground  that  an  undisclosed  ctHidltloa,  of 
which  the  payee  had  no  notice  of  any  kind, 
had  not  been  performed. 

It  seems  to  us  that  the  circuit  Judge  erred 
In  refusing  to  allow  appellants  to  offer  erl- 
dence  tending  to  show  that  the  name  of  A. 
E.  Susong,  one  of  the  prtncli>als,  aa  appearing 
OD  the  bond,  was  a  torgerj,  and  that  the 
same  showed  upon  its  face  that  It  was  a 
forgery,  and  for  thia  reason  the  case  must  go 
back  for  a  new  trial.  I  tUnk,  therefore,  that 
tbe  judgment  of  the  circuit  court  should  be 
reversed,  and  that  the  case  should  be  remand- 
ed te  that  court  for  a  new  trlaL 


<91  Va.  M3> 

HOLLERAN  t.  MEISEL  et  al.i 
{Supreme  Court  of  Appeals  of  Virglaia.  Feb. 
14.  1895.) 

BlU.  OV  EXOBPTIONS— SUFPIGIBNCT— DlCISIOn  OV 
FOBMSa  AFPSAL— ErPBCT— Patbkv  to 

Land— Oniriox  Etidencb. 

1.  A  bill  of  exceptions  must  set  forth  a 
specific  and  definite  allegation  of  error,  and  ao 
much  of  tbe  evidrace  aa  is  necessary  to  a  clear 
apprehension  of  the  propriety  of  the  ruling  of  the 
court 

2.  When  the  supreme  court  has  placed  a  con- 
stmctioD  upon  an  entry  or  memorandum  in  a 
public  record,  on  a  second  appeal  the  Question  la 
res  adjudicata. 

3.  Where  tbe  only  evidence  that  a  patent 
was  ever  issued  by  the  commonwealth  to  defend- 
ant's ancestor  is  a  certain  memorandum  m  a 
book  of  patents,  which  the  supreme  court  hold  on 
a  former  trial  to  be  a  nullity  as  a  grant  or  patent, 
it  is  error  in  a  court  to  speak  of  such  memor- 
andum in  its  inatnictioDS  to  the  Jury  as  a  patent. 

4.  When  witiicsaes  admit  that  they  cnnnot 
Identify  land  In  diapute  as  having  been  Included 
in  a  description  In  a  memorandum  of  a  patent, 
it  is  error  to  allow  them  to  expresa  an  opinion  that 
the  land  was  so  included. 

Error  to  drcult  court  of  dty  of  RicbnMmd; 
B.  R.  W^ford,  Jr.,  Judge. 

Action  by  James  Holleran  against  Phillip 
M^sd  and  another.  Judgment  for  defend- 
ants, and  pUUntifC  brings  mor.  Reversed. 

John  Howard  and  J.  Samud  Farrish,  for 
plaintiff  in  error.  W.  W.  &  B.  T.  Crump 
and  Edmund  Waddlll,  for  defendants  In 
error. 

RIELT,  J.  This  Is  a  writ  of  error  to  a 
judgment  (tf  the  circuit  court  of  the  city  of 
Richmond  In  an  action  of  ejectment,  and 
InvolTcs  the  title  to  a  piece  of  land,  contain- 
ing S.S4  acres,  In  tbe  county  of  Henrico,  near 
the  said  dty.  The  suit  has  been  here  before 
on  a  writ  of  error  to  a  judgment  ot  the  said 
court,  and  the  dedslon  of  this  court  Is  re> 
ported  In  87  Ya.  308,  13  S.  B.  33.  The  plain- 
tiff, James  Holleran,  claimed  title  to  the  land 
ander  a  grant  made  to  falm  by  the  common- 
wealth bearing  date  on  the  12tb  day  of  Feb- 

1  Reported  F.  8.  Klrfcpatrick,  S^..  of  the 
Wadums  bar. 


mary,  1887j  and  tte  defendants*  PbHIlp 
Melf^  Sr.,  and  PhlUip  Meisel,  Jr.,  endeav- 
ored  to  show  an  outstanding  title  in  a  third 
person,  under  one  Joshua  O.  Stapps,  to  whom 
they  claimed  t^t  the  land  had  been  patented 
by  the  colonial  .government  In  1687.  On  the 
trial  a  verdict  was  rendered  by  the  jury  £» 
the  defendants,  and  judgment  entered  by  tbe 
court  according  to  the  verdict  To  this  jodg^ 
ment  a  writ  of  ertov  was  awarded  by  one  of 
the  judges  of  this  court 

Several  bills  of  exception  were  taken  by 
the  plaintiff  to  the  ruling  of  tbe  court  made 
during  the  progress  of  the  trial,  and  also  to 
the  refusal  of  the  court,  after  the  verdict 
was  rendered,  to  grant  him  a  new  trial.  In 
which  last  bill  of  exceptions  all  the  evidence, 
and  not  tbe  facts,  was  certified.  The  rulings 
of  this  court  to  which  exceptions  were  taken 
by  the  plahitlff  during  the  progress  of  the 
trial,  and  which  are  embodied  la  the  bills  of 
exception,  were  as  to  ttie  admission  of  doca- 
mentary  and  other  evld^ce  tending  to  prove 
that  a  patent  for  the  land  In  controversy  had 
been  Issued  to  Joshua  R.  Stapps  prerlons  to 
the  grant  to  James  Holleran.  In  that  view 
the  evidence  excepted  to,  so  far  as  we  are 
able  to  judge  from  the  bills  of  exception,  was 
admissible.  It  is  tbe  office  of  a  bill  of  ex- 
ception to  set  forth  a  spedflc  and  definite 
allegation  of  errw,  and  so  ntadi  of  the  evi- 
dence aa  Is  necessary  to  a  dear  apprehension 
of  the  propriety  ot  impr^riety  of  the  mltng 
made  by  the  court,  and,  If  it  failed  to  do  this, 
the  exception  will  prove  wukvalUng.  4  llinor. 
lUBt  pt  1,  p.  827;  1  Bart  Law  Prac.  664. 
The  bills  In  this  case  are  not  separate  and 
distinct  but  each  seems  to  contain  a  num- 
ber of  "objections  and  exceptions,"  and  they 
are  so  Intermingled  as  to  create  confusion, 
and  prevent  a  proper  understanding  ot  tbem. 
It  Is  therefore  doubtful  whether  the  excep- 
tions could  be  property  disposed  of;  and, 
as  it  is  unnecessary  to  the  decision  of  the 
case  to  do  so.  It  will  not  be  attempted. 
While  this  ooiirt  held  In  Brown  v.  HaU, 
86  Va.  146,  7  S.  E.  18%  that  more  than 
one  objection  may  be  certified  in  the  same 
bill,  provided  that  each  objection,  where  there 
Is  more  than  one,  "is  therein  distinctly  set 
forth  with  the  necessary  drcumstantlality, 
and  not  confused  with  others  tha-ein  contain- 
ed," It  also  added  that,  as  a  genovl  rule,  the 
better  practice  is  to  take  separate  bills  ot  ex- 
ception, aa  least  llkdy  to  lead  to  confusion 
and  uncertainty,  which  exprestion  of  oplnlm 
we  would  emphasise,  especially  in  view  of 
the  contrary  practice  adc{)ted  In  this  case. 

The  plaintiff,  after  the  evidence  was  all 
In,  asked  the  court  to  gWe  to  the  jury  eight 
instructions,  and  tbe  defendants  asked  it  to 
give  two  instructions.  The  court  rejected  all 
of  the  Instructions  asked  tar  by  the  plahitlff 
and  the  second  instruction  asked  for  by  the 
defendants,  and  gave  the  first  of  the  Instmc* 
tions  asked  for  by  tbe  defendants,  and  two 
Instructions  of  Its  own  In  lieu  of  those  re- 
jected. To  the  action  of  tin  court  in  refusing 
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tfte  InstrncUonB  asked  for  hy  tiie  plalntur, 
and  In  giving  the  flret  Instruction  asked  for 
by  the  defendants  and  the  two  Instructions 
(rf  Its  own,  the  plaintiff  excepted.  The  first 
instracUon  ashed  for  by  the  defendants,  and 
which  was  glren  by  the  court,  accurately  pro- 
pounded the  law,  and  the  court  committed 
no  error  in  giving  it.  It  is  only  necessary  In 
the  df^KJSition  of  the  writ  of  error  awarded 
In  this  case,  after  what  has  been  said,  to 
notice  the  first  instruction  given  by  the  court 
in  Heu  of  those  rejected.  It  Is  as  follows: 
"The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  the  land  in  con- 
troversy was  embraced  wKhIn  the  lines  of 
Stapps'  patent  of  October  21,  1687,  and  they 
shall  further  believe  that  the  said  alleged 
patent  was  executed  and  delivered  by  the 
prc^r  authorities  of  the  colonial  government 
of  Virginia,  and  that  possession  was  held  by 
Stapps  or  parties  claiming  under  him,  title  de- 
rived from  such  alleged  patCTit,  they  are  In- 
structed that  the  land  claimed  was  not  subject 
to  grant  by  the  commonwealtii  when  the  plain-' 
tiff's  patent  was  issued;  and,  such  patent  be- 
ing therefore  void,  they  should  find  for  the  de- 
fendant But,  if  the  Jury  shall  not  so  believe, 
they  are  Instructed  that  the  patent  exhibited' 
by  the  plaintiff  in  evidence  passes  to  him  the 
title  of  the  commonwealth,  and  they  shall 
find  for  the  plaintiff;  that  the  opinions  of  the 
witnesses  Carriogtmi  and  Redd  are  not  proper 
evidence  to  be  regarded  by  the  Jury,  except 
80  far  as  the  Jury  may  believe-  them  to  be 
correct  Inferences  from  the  evidence  In  the 
case."  On  the  trial  at  which  the  judgment 
was  rendered  from  which  the  former  writ 
of  error  was  taken,  the  defendants,  In  sup- 
port of  th^r  contention  of  a  prior  grant  by 
the  commoawealth  of  the  land  In  controversy, 
oittered  In  evidence  a  certified  c<^  of  an  en- 
try or  memorandum  contained  in  one  of  the 
books  fai  the  office  of  the  register  of  the  land 
office,  labeled  "Patents,"  which  entry  was 
without  seal  or  signature,  and  claimed  that 
such  entry  or  memorandum  was  a  patent  from 
the  government  to  one  Joshua  R.  Stapps  for 
the  said  land;  and  that,  therefore,  the  said 
land  was  not  thereafter  open  to  furrier  grant 
by  the  commonwealth  to  James  HoUeran  as 
waste  end  unappropriated,  and  consequently 
his  patent  was  void.  On  that  trial  the  dr^ 
cult  court  did  not  leave  to  the  Jury  the  qaes- 
tton  whether,  upon  the  evidence,  a  patent  had 
been  Issued  to  Joshua  R.  Stapps,  but  In  an 
Instruction  to  the  Jury,  which  was  duty  ex- 
cepted to,  assumed  to  and  Infftructed  the  Jury, 
In  effect,  that  the  entty  or  memorandum  of 
which  the  copy  afwesald  was  given  In  evi- 
dence by  the  defradants  was  in  itself  a  pat- 
ent The  legal  character  and  effect  of  the 
entry  or  memorandum,  so  relied  on  by  the 
defendants  to  defeat  the  claim  of  the  plain- 
tiff, was  thus  directly  and  necessarily  drawj 
In  question  on  the  former  hearing,  and  this 
court  then  expressly  pronounced  upon  It  It 
decided  that,  standing  by  itself,  it  was  a 
nullity  as  a  grant,  and  only  admisalble  in 


evidence  as  "a  memOTandnm  from  the  colo- 
nial records,  tending  to  prove  that  proceedings 
had  been  taken  looking  to  an  execution  and 
Issuing  of  a  grant,  to  be  followed  up,  If  pos- 
sible, by  evidence  tending  to  thow  that  tho 
grant  so  contemplated  and  begun  was  ac- 
tually executed.  Issued,  and  delivered."  This 
court.  In  consequence  of  such  erroneous  In- 
struction, reversed  the  Judgment  of  the  cir- 
cuit court,  and  granted  the  plaintiff  a  new 
trial.  It  thus  appears  that  this  court  then 
c<mstrued  the  entry  or  memorandum  In  the 
records  of  the  colonial  government  in  the 
land  office,  and  held  that  it  was  not  a  pat- 
ent or  grant,  and  was  therefore  Inoperative 
in  Itself  to  take  the  land  out  of  the  category 
of  waste  and  unappropriated  land.  When 
such  decision  was  mode  and  certified  to  the 
circuit  court,  the  legal  character  and  effect 
of  said  entry  or  memorandum  was  hence- 
forth res  adjudicate,  and  not  further  open  for 
question  or  reconsideration  by  the  circuit 
court,  or  even  by  this  court  We  think  that 
the  construction  thus  placed  on  It  was  cor- 
rect; but,  whether  correct  or  not,  it  Is  to 
that  extent  the  law  of  this  case.  It  was  the 
mandate  of  this  court  to  the  lower  court,  and 
the  paper  or  entry  was  henceforth  not  to  be 
treated  as  a  grant  or  patent.  This  is  well 
settled  by  the  decisions  of  this  court  and  ctf 
other  courts  of  highest  authority.  Campbell's 
Bx'ra  V.  Campbell's  Ex*r,  22  Orat  649;  Cha- 
hoon's  Case,  21  Grat  822;  Tamer's  Adm'r 
Staples,  8«  Va.  800,  9  S.  B.  1123;  Stuart 
V.  Heiskell's  Tmstet.  86  Ta.  m,  9  8.  B.  984:; 
SupervlsMS  t.  Kenolcott,  M  U.  S.  496;  Tyler 
T.  Bfagwlre,  17  Wall.  284;  Clark  Keith. 
106  U.  S.  404, 1  Sup.  Ot  568;  Obaffln  v.  Tay- 
lor. 116  U.  8.  672,  6  Sup.  Ot.  618;  WUson 
r.  Frtdenberg,  21  Fbi.  386;  West  t.  Brash- 
ear,  14  Pet  SI;  and  Wagon  Oa  v.  Swesy, 
68  Iowa,  S20,  19  N.  W.  286. 

On  the  new  trial  granted  by  this  etmrti 
when  the  Judgnteat  and  Terdlct  were  agalti^ 
favor  of  the  defendapts,  the  copy  of  said  en- 
try or  mononuidiiin  was  not  again  offoed  in 
evidence,  but  one  of  the  books  of  "Patents" 
was  Itself  Introduced,  and  the  entry  ot  mem- 
orandum ther^  from  which  the  copy  used  in 
fb»  former  trial  was  taken  read  to  tlie  jury, 
and  witnesses  were  introdueed  to  prove  tiiat 
these  books  were  the  records  handed  down 
from  the  oolndal  govwnment,  and  contained 
the  records  of  coloi^  grants  of  waste  and 
anappropriated  lands.  No  oQier  paper  or  doc- 
ument was  exhibited  to  the  Jury  or  offered 
Inevtdenceasa  grant  or  patent  to  Josbna  B. 
Stapps;  and  so  the  Instruction  of  the  court 
quoted  above  had  reference  only  to  the  entry 
in  vfriume  7  of  the  books  of  patents.  The 
original  entry  or  memcsandum  was,  of  course, 
equally  with  the  copy  offered  on  the  tocmer 
trial,  without  signature  at  seal.  The  con- 
struction ot  the  copy  and  determination  of 
its  legal  effect  by  this  court  wese  at  the  same 
time  the  construction  of  the  original,  In  which 
the  defects  of  the  copy  inhered..  The  original 
entry  or  memoiandum  In  vohnne  7  of  the 
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boola  of  patents,  altbongli  tiieee  books  are  | 
treated  as  the  recwds  of  cokHilal  grants  of 
waste  and  unappropriated  lands,  was  as  di- 
rectly the  subject  of  the  deddon  of  this  court 
m  the  former  hearing  as  the  cc^j,  and  Its 
conBtructlon  and  effect  equally  with  the  copy 
rea  adjudicate.  It  was  therefore  emnr  In  the 
circnlt  court  to  give  It  a  different  oinistruc- 
tl(m  or  any  greater  weight  or  effect 

The  Instruction  glren  by  the  court,  equally 
with  the  one  pronounced  on  the  former  hear^ 
Ing  to  be  enoneous.  In  ^ect  Instmcted  the 
Jury  that  the  entry  or  memorandum  in  the 
hocik  of  patents  was  a  patent  or  grant  to 
Joshua  R.  Stapps.  The  first  part  of  the  in- 
stmctiCKi  assumes  expressly  that  a  patent  was 
lesned  to  Stapps  on  the  21st  of  October,  1687, 
and  in  doing  so  It  directly  disregards  the 
mandate  of  this  court  In  subsequent  parts 
of  the  instruction  It  ia  referred  to  as  the 
'Alleged  patent"  to  Joshua  R.  Stapps;  and 
it  m^  be  inferred  from  this  that  the  court 
did  not  int«id  to  Inatruct  that  it  was  a  pat- 
^t,  but,  if  so,  the  inatractton  was  calculated 
to  mislead  the  Jury,  and  for  that  reason  was 
errfmeous,  and  the  tStect  the  same.  For  ttils 
error  the  Judgmoit  of  the  circuit  court  must 
be  reversed. 

By  hts  patwt  of  ti»  12th  of  Fetemry,  1B87, 
the  plaintiff  bad  a  i^lma  facie  title  to  the 
land  in  controversy,  with  the  riglit  of  Im- 
mediate actual  possenton.  and  oonld  only  be 
•defeated  an  adTmary  possession  In  the 
def^Ddants,  nnder  ctdor  or  claim  of  title,  for 
the  stntntory  period,  or  1^  UteSr  showing  a 
previous  ralld  grant  by  the  ctnnmonwealtlt 
to  a  tbtod  persim,  at  a  atate  of  &eta  from 
which  such  patoit  might  be  presumed.  The 
entry  In  volume  7  of  the  books  of  patents, 
which  books  contain  the  records  of  the  col- 
onial government  previous  to  the  Revolution, 
was  adminlble  as  evidence  tadlng  to  show, 
after  such  great  lapse  of  tim^  and  the  Im- 
pnbabllitT  that  at  this  late  day  there  atUl 
existed  waste  and  unappropriated  land  so 
near  to  the  seat  of  the  state  govenunoit,  that 
such  patent  bad  Issued,  and  to  furnish,  along 
with  other  proper  an4  suffi<dent  evidaice, 
facts  and  circumstances  from  which  its  ex- 
istence should  be  presumed.  But  this  la  not 
a  matter  for  the  court  to  decide,  but  to  be 
left  by  It  under  pRQ»er  InstmeUons,  t«  the 
Jury. 

The  latter  part  of  the  Instruction  is  also 
objectionable  in  Instructing  the  jury  that  the 
opinions  of  the  witnesses  Carrlagton  and 
Redd  are  proper  evldmce,  and  to  be  regarded 
by  the  Jury  so  far  as  the  Jury  may  believe 
them  to  be  correct  Inferences  from  the  evi- 
dence In  the  case.  These  witnesses  were  in- 
troduced to  prove  tliat  the  alleged  patent  to 
Stapps  embraced  the  land  in  controversy; 
and«  while  .admitting  that  th^  could  not 
Identify  it  from  the  entries  or  memoranda  in 
the  books  of  patents,  deeds,  and  other  docu- 
mentary evidetace,  they  gave  It  as  their 
ifpiDlaa  tfaat  It  Included  the  land  tn  ccsitro' 
ver^.  This  vaa  not  knowledge.  It  was  not 


the  statement  of  a  Uuct,  but  merely  an 
oplnlw.  Evai  If  GarrUigt<Hi,  who  was  an 
examiner  of  tlUee,  c^d  B«dd,  who  was  conn- 
ty  surveyor  of  Henrico  county,  were  experts, 
this  was  not  a  case  In  which  espat  testi- 
mony was  admlsdble.  It  was  perfectly  prop- 
er for  tlmu,  or  either  at  them,  to  examine 
the  deeds  and  other  documentat?  evidmce 
given  in'  before  the  Jury,  and  to  state  from 
their  knowledge  whether  the  land  in  contro- 
versy was  within  the  boondarlea  ot  the  en- 
try purporting  to  be  a  mranorandmn  of  the 
Issue  of  a  patent  to  Joshua  B.  Stapps,  but 
not  to  give  merely  thdr  oplnlmis  upim  the 
subject  Such  mode  <xf  idwUflcatlon  was  in- 
admissible under  the  law,  and  the  Instruction 
to  the  Jury  that  tb^  might  regard  such 
(Vlnions  as  proper  evidence  to  that  end,  If 
th^  believed  them  to  be  correct  inferences 
from  the  evidence  In  the  case,  was  erroneous. 

As  the  case  must  go  back  to  the  drcntt 
court  for  a  new  trial,  we  do  not  deem  It 
proper  to  discuss  the  evidence  certited  by 
the  court  In  overruling  the  motJtm  of  the 
plaintiff  fw  a  new  trlaL 

Foe  the  error  of  the  ooort  In  caving  said 
Instruction,  and  In  ovemiling  the  motion  for 
a  new  trial  on  account  of  sudi  erroneona  lu- 
Btmction,  the  Judgment  convhilned  ot  must 
be  revmnd,  the  verdict  set  atfde,  and  the 
case  ronsnded  tot  a  new  trial,  vpon  whidi. 
If  the  evidence  be  substantially  the  same  and 
Instmctlana  be  asked  for,  they  shall  con- 
form to  the  TJews  exmeosed  In  the  foregoing 
opinion* 

(n  va.  12Q 

CLINCH  RIVBB  HINBRAL  CO.  v.  HABBI- 
SON  et  aLi 

(SopEuna  Court  of  Aiqieala  of  Virginia.  Feb. 
14,  18850 

ATTAcnHBHT  AvniiAViT— OBomTDa — CowvaRtina 

PROPHBTT  IHTO  MONBT  —  BIqUITT  PjUCTICE— 
ALLBQATIOir— WhBH  TAEEN  IS  CONFCSSED. 

1.  A  statement  tn  an  affidavit  for  attach- 
ment, that  the  claim  is  just  <tnd  that  defendant 
la  conTertlnf;  property  into  money,  with  iotmt 
to  defraud,  IB  a  suffident  compliance  with  Code 
1887,  S  2959,  requiring  sucE  an  aBidaTit  to 
state  that  the  claim  is  oeliered  to  he  Just,  and 
^t,  to  the  best  of  affiants  bdief,  defendant  ia 
converting  the  pmpertr  with  intent  to  defraud. 

2.  If  defendant's  answer  Is  used  to  sup- 
port compIaJoanf  B  bill.  It  must  be  read  and  tak- 
en as  a  whole. 

3.  The  ^ipment  of  products  of  an  enterprise 
out  of  the  state  m  the  due  course  of  business  ia 
not  BUfficient  ground  for  an  attachment  where 
the  removal  ia  not  permanent  and  the  proceeds 
are  broorht  back  within  the  state. 

4.  An  al^atioB  in  a  bill,  denied  by  the  an- 
Bwei,  cannot  be  tqken  as  confessed  until  com- 
plainant has,  after  due  notice,  made  a  motion  to 
that  effect 

Appeal  from  circuit  court,  Russell  poonty. 

Bill  by  Joseph  Harrison  and  N.  J.  Floyd 
against  the  Clinch  Biver  Mineral  Company 
for  an  account  of  Ueus  upon  property  con- 
veyed In  a  certain  trust  deed  to  complahiants. 

1  Benorted  by  F.  &  ^kpatrid^  Esq.,  of  fte 
I^ehborg  bar. 
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for  the  enfcMrcement  of  an  attachmeat  lien, 
for  an  Lnjimctlou,  and  the  appointment  of  a 
receiver,  and  for  other  relief.  Decree  for 
complainants,  and  defendant  appeals.  Re- 
Teraed. 

Henrjr  A.  Routh  and  Penn  &  Cocke,  for  ap- 
pellant  Chapman  &  OUlespte,  toe  appellees. 

GARDWELL,  J.  The  atockholdera  ot  fiie 
CUncb  River  Mineral  Company,  a  ctffpora* 
tion  duly  chartered  under  the  laws  of  Vir- 
ginia, engaged  In  the  mlnlnc  and  manafac- 
ture  of  baryta,  and  other  bnsloeas  con- 
nected therewith,  desiring  to  8^  their  prop- 
erty and  wind  up  their  affaln,  at  a  meeting 
held  on  the  7th  day  of  March.  1893.  passed  a 
reaolntion  appointing  Joseph  Harrison  and  N. 
J.  Floyd  a  committee  to  sell  the  property  of 
the  corporation  and  settle  np  Its  business, 
and  particularly  setthig  fordi  that  the  com- 
mittee was  to .  sell  certain  propw^  to  one 
D.  I.  Bachman  and  bis  assodates  at  a  stipu- 
lated price,  which  acUoo  of  the  stockboMera 
was  ratified  and  approred  by  the  then  board 
of  directors  of  the  company.  Pnrsnant  to 
this  resolutlcai.  Harrison  and  Floyd,  as  a  eoiD' 
mitten  did  sell  to  Bachman  and  his  asso* 
elates  cerbUn  propwty,  oonslBting  of  the 
leas^dda  owned  by  the  corporation,  togeth- 
er with  baryta  mills,  bleaching  and  drying 
tectory,  etc,  sltoated  at  «r  near  Gardner,  in  tihe 
county  of  Buss^  at  the  price  of  fl8,000.  me- 
thlrd  of  which  (¥6,000)  was  to  be  paid  In  cash, 
(which  was  paid),  $6,000  to  be  paid  hi  0 
months,  $5,<XX)  In  12  months,  and  the  remain- 
der, ¥2,000,  In  IS  months  from  the  1st  ^ 
of  April,  1893;  tt  being  farther  agreed  that 
the  property  should  be  sold  and  boo^t  by  a 
transfer  of  the  certificates  of  the  stock  ot  tlie 
company,  and  that  the  deferred  payments 
should  be  secured  by  a  deed  of  trust  upon 
all  the  property  acquired  by  the  purchase, 
excepting  the  manufactured  baryta  and  the 
live  stock.  Accordingly  all  (tf  the  capital 
stock  of  the  company  was  transferred  and 
assigned  to  Bachman  and  his  associates,  and 
they  accepted  the  sam^  and  proceeded  to 
organize  under  the  charter  thus  transferred, 
by  the  election  of  D.  L  Bachman  as  president, 
and  one  M.  Fackenthal  as  secretary,  and  oth- 
er proper  officers;  and  the  Clinch  Bivo-  Min- 
eral Company,  thus  reorganized,  executed  to 
Harrison  and  Floyd,  committee,  as  aforesaid, 
the  three  notes  of  the  company  for  the  de- 
ferred payments  as  above  set  forth,  and, 
after  b^ng  properly  authorized  by  its  board 
of  directors,  the  company,  on  the  14th  of  Au- 
gust, 1893,  executed  to  A.  P,  Olllesple,  trus- 
tee, a  deed  conveying  certain  leaseholds  for 
the  purpose  of  mining  baryta  on  real  estate 
rituated  In  the  county  of  Russell,  Va.,  set  out 
In  the  deed,  to  secure  the  payment  of  the 
three  notes  dated  April  1,  1893.  Harrison 
and  Floyd,  committee,  also  sold  to  the  Clinch 
River  Mlneml  Company,  as  reorganized,  cer- 
ta'jk  other  property.  Including  a  lot  of  crude 
baryta,  alt  of  which,  was  paid  for  except  the 


crude  baryta,  and  for  this  the  company  was 
to  pay  $1,298.52  on  the  lat  day  of  July,  1883. 
but  defaulted  in  the  payment;  and  when  the 
first  of  the  notes  for  fO,000,  secured  by  the 
deed  to  Gillespie,  trustee,  dated  April  1,  1^ 
fell  doe  on  October  4,  1893,  the.  company  de- 
faulted in  its  payment  also,  and  the  note  was 
protested,  whereupon  Harrison  and  Floyd, 
committee,  filed  their  blU  of  comtdalnt,  sworn 
to  by  Barrlson,  In  the  cleric's  <Alce  of  Russell 
county  circuit  court  against  the  Clinch  River 
Mineral  Company,  charging,  among  other 
things,  that  the  'Affairs  of  the  company  were 
being  80  managed  as  to  hivolve  Che  company 
hi  debt  for  the  purpose  of  avoiding  its  Ua- 
bUittes";  that  various  liens  by  Judgment  and 
attachment  had  been  acquired  on  the  prop- 
erty of  the  company,  rmdering  it  improper 
for  the  trustee  In  the  deed  of  tiTist  uecurlng 
complainants  to  stfl  the  property  before  an 
account  hod  been  taken  showing  priority  of 
Miami  that  the  company  had  on  hand  a  con- 
siderable quantity  of  manufacttved  bacytt. 
whtdi  oomplolnantB  believed  would  be  ship- 
ped out  of  the  state,  and  converted  Into  mon- 
ey; that  the  company  had  on  hand  a  consid- 
erable stock  of  general  merchandias^  irtilcb 
it  was  also  convntlng  Into  mwey.  wttb  in- 
tent to  binder,  dday,  and  defraud  ctHuplaln- 
ants  and  other  creditors  of  the  company;  tbat 
complainants  bad  sued  ont  of  the  dwVs  of- 
fice of  BusseU  county  circuit  court  an  attacb' 
moit  which  had  beo^  duly  levied  on  the 
goods  and  other  estate  of  tSie  company  tor  tbe 
amount  already  due  to  complainants,  and  the 
prayer  of  the  bill  was  for  an  account  of  Uem 
upon  the  proper^  conveyed  in  tbe  tnmt  deed, 
the  enforcement  of  the  Hen  acqulrad  1^  the 
attachment,  for  an  Injunction  to  restrain  the 
company  from  collecting  debts  due  to  It,  the 
appointment  ot  a  receiver,  the  execution  of 
the  trust  deed  under  order  of  the  court,  and 
for  general  relief.  The  affidavit  of  Joseph 
Harrison,  upon  which  tbe  attachment  Issued, 
after  setting  out  the  aggr^;ate  debt  due  to 
complainants  from  the  defMidant  company, 
says:  "That  the  claim  asserted  is  Just;  that 
complainants  ought  to  recover  of  defendant  In 
the  suit  the  sum  claimed  (at  the  least),  wHh 
Interest;  that  the  def^dant  is  lemovlng,  and 
Intends  to  remove,  its  own  estate,  or  the 
proceeds  of  the  sale  of  Its  property,  or  a  ma- 
terial part  of  such  estate  or  proceeds,  ont  of 
this  state,  so  that  process  of  execution  on  a 
Judgment  when  obtained  in  said  ault  will  be 
unavailing;  and  that  defendant  Is  converting, 
or  is  about  to  convert,  and  has  converted,  Its 
property,  of  whatever  kind,  or  some  part 
thereof.  Into  money,  securities  or  evidences  of 
debt,  with  Intent  to  hlnd^,  delay,  and  de- 
fraud its  creditors."  Tbe  order  to  the  sheriff 
to  attach  the  property  of  the  defendant  com- 
pany was  Indorsed  on  the  writ  that  Issued 
on  the  bill,  and  made  returnable  to  rules  to 
be  held  in  the  clerk's  office  on  the  last  Mon- 
day in  October.  1893.  An  Injunction  was 
granted  according,  to  the  prayer  of  this  bill, 
October  21, 18UU,  and.  upon  due  notice  being 
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given  to  tbe  defendant  company,  complain' 
ants  moved  the  circuit  court  of  Rnssell  coun- 
ty in  term,  NoT^ber  16,  1803,  for  the  ap- 
pointment of  a  receiver,  and  for  an  order  of 
sale  npon  the  attachment  Issued  In  the  cause; 
and  th««upon  the  defendant  company,  by 
counsel,  moved  the  court  to  dismiss  the  pro- 
ceedings, on  the  grounds  that  no  sufficient 
bonds  had  been  executed  as  a  condition  for 
the  Issuing  of  the  Injunction  and  attachment; 
but  the  court  overruled  this  motion,  appoint- 
ed a  receiver,  and  directed  sale  of  the  live- 
stock, etc.  On  the  8th  day  of  February,  1894, 
a  motion  was  made  by  complainants  before 
the  Judge  of  the  circuit  court  of  Russell  coun- 
ty. In  vacation,  for  an  order  of  account,  and 
the  defendant  company  appeared  by  Its  coun- 
sel, and  agreed  that  tbe  account  might  be  or- 
dered, which  was  done.  Later  the  defend- 
ant company,  by  petition  filed  In  the  cause, 
united  In  the  prayer  of  a  petition  filed  by  tbe 
receivOT  for  the  enlargement  of  the  recelvw's 
powers;  but  these  petitions  were  not  acted  on 
until  the  hearing.  The  commissioner  to 
wta«n  the  cause  waa  referred  for  an  account 
filed  hia  report  and  8upplem«ital  report,  to 
which  tbe  defraidant  company  excepted,  be- 
cause the  commissioner  recognized  tbe  debt 
ot  $1,208.82  as  a  lien  on  defendant  company's 
property  by  rea«ui  of  the  attachment,  and  be- 
cause c«ttln  other  accoimts  are  treated  and 
reported  as  Mena.  The  defendant  company 
did  no^  taowerer,  file  Its  answer  In  the  cause 
till  tbe  regular  term  of  the  court,  Mardi  14, 
18B4,  when  the  answer  was  filed,  and  asked 
to  be  treated  aa  a  cross  Mil,  which  was  done; 
wberenpon  compSainantg  filed  their  answer  to 
the  cross  bill,  togeUier  with  certain  affidavits, 
and  the  dreult  court  overruled  tbe  motion  ot 
tbe  defoidant  cmnpany  for  a  continuance, 
and  overruled  Its  exception  to  the  commls- 
skmer'B  report  relating  to  the  lien  of  t}ie  at- 
tachment, but  sustained  It  so  far  as  It  re- 
lated to  tbe  other  accounts  reported  as  Wens, 
and  recognized  these  aceoonta  as  simple  debts 
(Hily.  The  report  of  the  commissioner,  In 
other  respects  beli^  unexc^ted  to,  waa  con- 
firmed, and  tbe  decree  of  tbe  court  on  the 
main  question  was  as  follows:  **Tbe  court  la 
of  opinion  that  the  affidavit  on  whicb  the  at- 
tachmrat  was  iBsned  is  ooffldent,  and  tbe 
court  is  fiuth«r  of  opinion  that  tbe  fact 
snfilclently  appears  from  the  defendant's  an- 
swer that  it  waa  removhig  Its  property  out 
of  the  sta^  >o  that  any  execution  obtain- 
atde  at  law  by  the  plalntUlb  would  not  be 
available;  and  therefore  It  Is  adjudged,  or- 
dered, and  de<n*eed  that  the  motion  to  quash 
said  attachment  be  overmled."  From  thla 
decree  an  appeal  to  this  court  waa  allowed, 
and  a  snperaedeas  awarded.  These  are  the 
assignments  of  error  made  In  appellant's  pe- 
tition for  the  appeal:  First  That  tbe  affi- 
davit np<m  which  the  attachment  isaned  Is 
Insufficient,  because  it  does  not  state  "that 
the  claim  la  believed  to  be  just,"  as  the 
statute  requires;  and  further,  that  It  does 
not  state  the  existence,  "to  tbe  beat  of  af- 


fiant's belief,  that  the  defendant  is  convert- 
ing or  is  about  to  convert,"  etc.  Second. 
"That  If  It  be  granted  that  tbe  affldarlt  is 
sufficient,  then  still  It  was  incumbent  upon 
the  complainants  to  prove  the  truth  of  the 
allegations  of  said  attachment;  that  Is— 
First,  that  the  defendant  was  moving  Its  ef- 
fects out  of  the  commonwealth;  second, 
that  it  was  converting  or  disposing  of  Its 
effects  with  intent  to  defraud  its  creditors"; 
and,  as  the  allegations  were  not  proven,  the 
court  should  have  quashed  the  attachment. 
Third.  "That  the  attachment  should  have- 
been  quasbed,  for  the  reason  that  It  was 
made  returnable  to  rule  day,"  and  not  to 
the  term.  And  it  Is  contended  by  the  ap- 
pellant In  the  petition  and  at  bar  that  the 
circuit  court  erred  in  overruling  Its  motion 
for  a  continuance,  and  In  hearing  the  cause 
at  tbe  March  term,  1804. 

A  motion  for  a  continuance  Is  addressed  al- 
ways to  the  sound  discretion  of  the  court, 
and  tbe  appellate  court  will  always  presume 
that  the  court  properly  exercised  that  dis- 
cretion, unless  the  contrary  be  shown.  The 
fticts  disclosing  any  Impropriety  In  the  ruling 
of  the  court  below  on  this  motion  are  not  in 
tbls  recOTtl;  and,  for  us,  what  does  not  so 
appear  does  not  exist 

As  to  the  first  ground  stated  why  the  at- 
tachment should  have  been  qnaahed,  it  will 
be  noted  that  tbe  affidavit  states  '*that  the 
claim  Is  just,"  and  '*that  the  defendant  fa 
ctrnvertlng,"  etc.,  white  the  language  of  the 
statute  in  the  one  Instance  Is  "that  the  claim 
Is  believed  to  be  Just,"  and  In  the  other  "that 
to  the  best  of  affiant's  belief  defendant  Is 
converting,"  etc.  Code  1887,  {  2950.  It  Is 
true  that  the  affidavit  is  always  to  be  strict- 
ly construed,  and  ai^  omission  of  the  re- 
qnlremmta  of  the  law  is  flatal  to  the  attach- 
meat,  but  if  the  language  of  the  affidavit 
necessarily  Implies  tbe  tact,  it  Is  sufficient, 
1  Bart  Ch.  Prac.  585.  In  this  case  the  affi- 
davit of  Harrison  leaves  nothing  to  be  im- 
plied, but  states  tbe  Cacts.  In  tbe  case  of 
Jones  T.  Leake,  11  Smedes  ft  M.  581,  where 
the  statote  of  Mlsslaslppl  required  that  the 
affidavit  should  show  "that  the  facts  sworn 
to  wae  within  the  personal  knowledge  of  the 
afllant  or  that  he  had  been  informed  or  be- 
lieved them  to  be  true,  tbe  affidavit  sets  out 
that  defendant  Is  indebted  to  affiant  in  a  sum 
celalD,  and  tlut  be  Is  about  concealing  bis 
proper^,  so  as  to  defeat  the  affiant's  claim**; 
and  tbe  high  court  of  emn  and  appeals  of 
Mississippi  held  this  to  be  sufficient  Mr. 
Justice  Tbacker,  In  d^verlng  tbe  opinion  of 
the  court,  said:  "In  these  particulars  there  la 
the  oath  of  the  plaintiff  plainly  made  to  tbe 
fiu;t&  Tbey  do  not  purport  to  have  been 
sworn  to  upon  the  Information  of  others,  but 
carry  dearly  tbe  presumption  that  tbey  were 
within  the  personal  knowledge  of  tbe  affiant 
As  they  are  stated  upon  tbe  oath  of  the  plain- 
tiff. It  Is  but  a  fair  construction  that  be  be- 
lieved them  to  be  true.  Any  other  presump- 
tion In  such  a  case  would  be  violent,  illiberal. 
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■and  unjust**  This  laufuage  of  Mr,  Justice 
Thacker  can  be  applied  to  the  caae  here,  and 
hence  we  see  no  error  In  the  raCuaal  of  the 
-circuit  court  of  Bussdl  county  to  auaah  the 
Attachment  on  this  ground. 

The  affldaTit  being  snfflcloit.  as  we  have 
seen,  we  come,  to  consider  the  qn^don  raised 
1>y  the  second  assignment  of  error,  tIz.  wheth- 
-er  the  allegations  of  the  aflBdsTlt  were  suffi- 
ciently proren  to  juati^  the  court  below  In 
-OTermllng  the  motion  to  quash  on  this 
ground.  The  burdoi  of  proof  was,  as  con- 
tended by  the  appellant,  on  the  plaintiffs  in 
the  conrt  below,  to  sustain  the  truth  of  the 
allegations;  and  this  should  have  been  re- 
quired, unlc^  the  fiicts  alleged,  necessary  to 
snstaln  the  attachment,  were  admitted  by  the 
defendant  We  are  clearly  of  the  opinion 
that  the  conrt  erred  In  refusing  to  quash  the 
attachment  on  the  ground  "tliat  It  sufficiently 
appears  from  the  defendant's  answer  that  It 
was  removing  portions  of  its  property  out  of 
the  state,  so  that  any  execution  ohtalnahle  at 
law  by  the  plaintiffs  would  not  be  available." 
The  fact  Is  that  this  does  not  appear  in  the 
•defendant's  answer,  except  In  the  same  con- 
nection, with  an  explanation  In  the  words 
"that  such  shipments  were  made  In  the  due 
nnd  regular  course  of  business,  and  that  the 
only  market  for  baryta  Is  outside  of  the 
state,  and  to  no  one  Is  this  fact  better  known 
than  to  the  complainants."  It  Is  too  well  set- 
tled for  argument  here  that  the  whole  of  the 
answer,  if  used  at  all  In  support  of  the  com- 
plainants' bin,  or  as  to  a  particular  allega- 
tion, must  be  read  and  taken  together.  1 
Bart.  Ch.  Prac.  399,  400,  and  cases  there  col- 
lated, and  especially  tbe  case  of  Morrison's 
Es'rs  V.  Grubb,  23  GraL  342.  Following  this 
«stabUsbed  rule,  the  answer  of  the  defenoant 
■company  to  the  charge  that  It  was  removiiif; 
portions  of  Its  property  out  of  the  state,  etc., 
-did  not  Justify  the  circuit  court  In  sustaining 
the  attachment.  In  the  absence  of  proof  sus- 
taining the  allegation.  This  court  cannot  be 
too  emphatic  In  the  expression  of  Its  opinion 
that  the  shipment  of  products  of  any  enter- 
i>rlse  out  of  the  state  lo  the  due  course  of 
business  or  trade,  where  the  removal  is  not 
permanent,  and  the  proceeds  are  brought 
back  within  the  state,  Is  not  sufficient  ground 
for  an  attachment;  and  we  thinlc  that  this 
rule  applies  with  all  of  Its  force  to  the  case 
at  t>ar.  The  complainants  had  been  conduct- 
ing this  business  of  mining,  manufacturing, 
and  selling  baryta  up  to  the  time  that  the 
defendant  company  became  the  owner  of  the 
leaseholds  and  tbe  entire  equipment  of  the 
Ijualness,  and  it  appears  in  the  record  that 
complainants  were  of  necessity  better  in- 
formed than  any  one  else  that  the  only  mar- 
ket for  the  baryta  Is  outside  of  the  state. 
In  fact,  it  is  not  denied  by  complainants  tliat, 
upon  making  the  sale  to  Bachman  and  his 
associates,  complainants  furnished  a  list  of 
parties  who  would  purchase  the  products  of 
the  enterprise,  and  that  all  of  the  parties  on 
Ihe  list  were  uutside  of  the  atate.   The  stat- 


ute does  not  mou  to  designate  as  cawe  for 
attachmoit  every  transitory  or  temporary 
.removaL  What  Is  meant  Is  a  permanent  re- 
moval Wade,  AttaduD.  i  91;  Warder  v. 
ThrUkeld.  52  Iowa,  134,  2  N.  W.  1073;  Rus- 
sell T.  Wilson.  18  La.  367.  The  defendant 
company  could  make  no  profitable  use  of  the 
property  bought  of  the  cmnplainants,  unless 
the  products  of  the  business  could  be  market- 
ed. Hence,  so  long  as  it  was  honestly  ship- 
ping such  products  to  market,  though  out  of 
the  state,  an  attachment  was  not  authorized, 
it  appearing  that  the  proceeds  of  the  sales 
were  ttelng  brought  l>ack  into  the  state. 

But  on  another  ground  appellees  contend 
that  the  decree  of  the  court  below  was  Justi- 
fied, and  that  tbe  attachment  in  this  case 
should  have  heen  sustained,  viz.  the  bill  hav- 
ing charged  that  the  defendant  comi>any  had 
also  on  hand  a  considerable  stock  of  general 
merchandise,  which  It  was  converting  into 
money,  with  Intent  to  hinder,  d^y,  and  de- 
fraud complainants  and  other  oreditors;  and, 
the  answer  of  the  defendant  company  not  de- 
nying this  charge,  or  making  reference  to  this 
stock  of  general  merchandise,  to  tbls  extent 
the  bill  stood  as  taken  for  confessed,  or.  in 
other  words,  this  charge  must  be  taken  as 
admitted,  and  .no  proof  of  It  was  required 
of  complainanta  This  is  not  wbat  we  un- 
derstand to  be  the  established  rule.  In  Dan- 
gerfield  v.  Claiborne,  2  Hen.  &  M.  17,  tiie 
learned  chancellor  of  tbe  superior  court  of 
chancery  for  the  Richmond  district,  after  stat- 
ing the  question  to  be  whether  allegations  in 
tbe  bill,  not  answered,  shall  be  considered  as 
admitted,  or  must  be  proved  by  the  plaintiffs, 
says:  "The  rule  In  future  will  be  understood 
and  settled  that  where  the  answer  is  not  re- 
sponsive to  a  material  allegation  of  the  bill, 
the  plaintiff  may  except  to  it  as  insufficient, 
or  may  move  to  have  that  part  of  the  bill 
taken  for  confessed;  but,  if  he  does  neither, 
he  shall  not,  on  the  trial,  avail  himself  of  any 
implied  admission  by  tbe  defendant,  for 
where  the  defendant  does  not  answer  at  all 
the  plaintiff  cannot  take  bis  bill  for  con- 
fessed, without  an  order  of  the  court  to  that 
effect,  and  having  it  served  upon  the  defend- 
ants; and  this  is  the  only  evidence  of  his  ad- 
mission. Of  course,  if  this  mode  of  proceed- 
ing as  to  the  confession  of  the  whole  bill  be 
correct,  It  must  be  equally  correct  as  to  the 
confession  of  any  part"  This  rale  has  been 
followed  in  all  cases  reported  in  our  state  re- 
ports where  the  question  has  arisen,  and 
maintained  by  oui;  learned  commentators. 
Argenbrlght  v.  Campbell,  3  Hen.  &  M.  165; 
Coleman  v.  Lyne,  4  Rand.  (Va.)  454;  Cropper 
V.  Burtons,  5  Leigh,  426;  Miller  v.  Argyle, 
Id.  400;  2  Rob.  Prac.  313;  and  1  Bart  Ch. 
Prac  308.  399.  Says  Barton:  "Those  allega- 
tions of  a  bill  which  are  not  responded  to  by 
the  answer,  although  an  exception  would 
properly  lie  on  that  account,  are  yet  not  to  be 
taken  as  admitted,  but  must  be  proved  by 
the  plaintiff."  "In  those  cas^  where  a  dif- 
ferent doctrine  Is  held,  tbe  allegation  was 
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that  some  fact  <Bd  not  exist,  or  that  Bome- 
ttalns  was  not  don&'*  In  Argenbrlgbt 
Campbell,  supra,  Jodge  Tucker,  dellraring  the 
K^Inlon  at  OAb  court,  saTs:  "It  the  defaidant 
does  not  answer  the  allegations  of  tbe  plain- 
tiff's bill,  nor  by  bis  answ  confess  them,  al- 
though tbere  be  allegata  before  the  chancel- 
lor, there  are  no  probata;  and  It  was  the  fol- 
ly of  the  plaintiff  not  to  except  to  the  an- 
swer If  be  relied  open  a  discovery  at  facts 
known  to  tbe  defendant  tmly,  or  not  to  hare 
proceeded  to  take  depotitluis  to  prove  the 
■UegatlonB  of  the  bill  If  he  thought  he  could 
obtain  snch  proof  elsewhere."  Even  If  it 
were  proper  to  read  and  c<Hidder  fba  afflda- 
vite  submitted  by  the  plaintiffs  at  the  bear- 
ing  of  tMs  case  below,  they  do  not  relieve  the 
situation,  as  th^  afford  no  proof  of  this  alle- 
gatlmi,  nor  of  any  other  vpan  wUch  the  afr 
tacbment  could  rest;  nor  Is  lliere  any  force 
In  the  contaitloB  of  appdlees  that  the  rule 
as  to  tiie  wtigltt  of  a  oommtodoner's  report 
laid  down  In  Bowers  v.  Bowers,  29  Orat  687, 
and  cases  following,  has  application  to  this 
case.  The  commieslonar  does  not  report  the 
validity  of  tbe  attacshmoit,  but  leaves  ttie 
question,  as  he  should  have  done,  to  the  de- 
termlnatlcm  of  the  court  We  are  therefore 
further  of  the  opinion  that  the  decree  of  the 
court  below,  snstalnliv  the  attachment,  was 
not  Juatlfled  oa  this  ground,  and  the  court,  to 
the  extent  that  it  maintained  the  attachmoit 
In  tbe  case  must  be  reversed. 

Having  reached  this  oonclnslcm,  we  deem  It 
unnecessary  to  consider  the  third  assignment 
erf  enor,  whldi  Is,  as  we  have  seen,  tint  tlie 
attachment  shoidd  have  been  qtuished,  b& 
cause  made  returnable  to  rules,  and  not  to 
the  term  of  tbe  court  Suffice  It  to  say  that 
It  sufficiently  ai^ears  In  the  record  that  this 
Irregularity  was  waived  by  Oie  defendant 
ctnnpany.  The  cause  Is  remanded  to  tbe  di>- 
cnlt  court  of  Russell  county  for  such  proceed- 
ings therdn  as  may  appear  proper  In  accord- 
ance with  the  ophilon  of  this  court 


(91  vk.  sas) 

COCHRAN  V.  RICHMOND  A  A.R.CO.  et  aLi 

(Soprune  Gonrt  of  Appeals  of  Virgfaiia.  April 
18,  1880.) 

Trcstkbs  oitdbr  Railroit)  Mobtgaob  — Covpbx- 

BATtON  OP  CODXSBL  —  BBTTI.BHB!fT  O*  LlTtOA- 

TioN— Obstrdctiox  bt  BoNoaoLDBR— Right  to 
Ihtbrest. 

1.  TrnsteeB,  who  In  good  f^th  engage  coan- 
»}  to  aid  in  the  execation  of  their  trust,  are  en- 
titled to  pay  tbem  oat  of  the  trust  fund. 

2.  ^nere  a  loss  has  occurred  which  must 
fsll  upon  one  of  two  perBona,  It  must  be  borne 
ty  him  whose  act  occarioned  tt 

8.  Pending  the  reor^nisttion  of  a  railroad, 
mone7  to  discharge  exiBting  liens  was  paid  in 
court.  After  this  was  done  ooe  of  the  bond- 
boldera  contested  the  payment  of  proper  coun- 
eel  fees  until  the  funa  was  insufGcient  to  pay  in- 
terest and  prindpftl  on  all  the  bouda.  Held,  that 
the  loss  stbonld  lall  aa  him,  as  having  deuyed 


1  Rmorted  by  F.  8.  Srkpatrick,  ICsq.,  of  the 
I^ndiinirg  bar. 


tbe  Bettement  rather  than  on  others,  who  raised 
no  Buiji  obstructions. 

Appeal  from  circuit  court  of  dty  of  Rich- 
mond; B.  R.  Wellford,  Judge. 

Appeal  by  J.  C  Cochran  from  a  decree 
against  him,  and  In  favor  of  tbe  Richmond  & 
Alleghany  Railroad  Company  and  others.  Af- 
firmed. 

A.  B.  Oulgon,  for  appellant  H.  T.  Wlck- 
ham  and  W.  J.  Robertson,  for  appellees. 

KEITH,  P.  The  controversy  before  us  pre- 
sents but  a  small  portion  of  a  very  important 
litigation  conducted  in  the  circuit  court  of  the 
city  of  Richmond,  having  for  its  object  the 
enfOTcement  of  certain  liens  by  deed  of  trust 
upon  the  franchises  and  property  of  the  Rich- 
mond &  Allegtiany  Railroad  Company.  The 
defendant  acquired  the  francliises  and  prop- 
erty of  the  James  River  &  Kanawha  Canal 
Company  subject  to  two  deeds  of  trust  f<H- 
tbe  payment  of  certain  bonds,  and  proceeded 
to  create  othar  liens  by  deed  of  trust  there- 
upon In  ftivor  oC  creditors  of  Its  own,  which 
resulted  In  bllla  tot  foreclosure  brought  by 
the  trustees  In  tbe  last-mentioned  trusts.  In- 
to the  suits  thus  instituted  against  the  Rich- 
mond ft  Allegtutny  Railroad  Company  came 
T.  W.  UcCance  and  James  Pleasants,  sur^ 
vlvlng  trustees  in  a  deed  &om  tbe  James  RIv* 
er  ft  Kanawha  Canal  Company  to  secure  car- 
tain  bonds  of  said  last-mentioned  company, 
and  John  Dunlop,  surviving  trustee  In  the 
deed  to  secure  Its  second-mortgage  bonds.  It 
appears  tiiat  the  parties  Interested  In  the  suit 
were  at  one  time  upon  the  eve  of  an  amicable 
arrangement  of  aU  the  questions  at  lasu^  and 
the  negotiations  vrKh  respect  to  the  reotgani- 
EBtlon  of  tbe  affairs  of  the  Richmond  ft  Alle- 
gtiany road  had  so  far  progressed  that  tbe  de- 
cree for  sale  had  been  drawn  tqr  which  the 
scheme  was  to  be  carried  into  effect  The 
proposed  plan  Involved  the  sale  of  tbe  Rich- 
mond ft  Alleghany  Railroad  snbject  to  cer^ 
tain  Incumbrances,  among  tbsm  tbe  deeds  to 
secure  the  flrst  and  seccmd  mortgage  bonds  of 
the  James  River  ft  Kanawha  Canal  Company. 
This  feature  seems  not  to  have  met  with  the 
concurrence  of  those  charged  with  tbe  con- 
trol  ot  these  Interests,  and  a  diange  was 
made  upon  the  motion  of  the  aforesaid  trus- 
tees, Ixy  their  counsd,  ^  which  It  was  pro- 
vided that  the  property  should  be  sold  for  the 
cash  payment  snffident  to  meet  the  demands, 
principal  and  interest  of  holders  of  these 
James  River  &  Kanawha  Canal  bonds,  up  to 
the  day  of  sale.  Tbe  property  was  sold  to 
the  Chesapeake  ft  Ohio  Railroad  C<»npany, 
one  of  the  appellees,  and  the  cash  payment 
required  was  brought  into  court  In  the 
meanwhile  a  controversy  had  arisen  be- 
tween Messrs.  Cabell  ft  Smith,  counsel  for 
the  trustees  of  the  James  River  ft  Kana- 
wha Canal  trusts  and  some  of  the  benefi- 
ciaries under  said  trusts.  Cabell  ft  Smith 
had  been  employed  by  the  trustees,  and  had 
recdved  compensation  for  what  they  had 
done^  but^  having  perfmined  addUtonal  aerr- 
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Ices,  claimed  additional  compensatlcaL  Their 
claim  for  addltioDal  compensation  seems  to 
have  been  based  upon  the  change  which  they 
had  brought  about  In  the  terms  of  the  decree, 
by  which  the  amonnt  of  the  Uens  represented 
by  them  was  brought  into  conrt  In  cash.  In- 
stead of  resting  upon  the  property.  Their  pe- 
tition was  filed  April  17.  1889,  and  excite 
great  opposition.  It  was  strenuously  resisted 
by  those  Interested  in  the  fond  out  of  which 
It  was  to  be  paid,  and  by  none  more  earnestly 
than  by  JT.  G.  Oochran,  the  appellant,  who  on 
the  24th  of  May.  1889,  filed  his  anawer  to 
the  petition.  The  contest  waged  over  this 
petition  caused  the  tronble  which  has  resulted 
in  the  appeal  which  we  are  now  called  upon 
to  decide.  The  money  to  pay  off  every  claim- 
airt  was  In  the  hands  of  the  court,  and  every 
demand  would  hare  been  settled,  principal 
and  Interest,  wttbont  delay,  had  not  thta  am- 
troversy  arisen,  nie  nsnlt  of  It  has  been 
that  In  1801  the  addtttmial  compensation  ta 
Gabdl  A  Sndth  was  agreed  upon  by  all  ood- 
earned,  Indndlng  the  appellant,  who,  hower- 
er,  BtlU  claimed  that  it  ongfat  not  to  hare 
been  charged  upon  the  fond  in  which  he  was 
Interested.  Krery  other  litigant  dropped  ant 
Vb»  conrt  decreed  the  fee  to  be  distributed 
among  the  ownere  of  the  James  RlTer  &  Ka- 
nawha Canal  bonds  In  iwvvortlon  to  fihelr  aer- 
end  bcMlngs,  and  the  «b]ectl<m  to  thla 
Ing  ecHiatltntes  the  first  asalgnmoit  of  emr 
by  the  appelbint. 

Pending  this  litigation,  the  money  with 
whldi  tibese  bonds  were  to  be  paid  lay  idle  In 
tbe  handa  <tf  the  court,  while  the  Intwest  on 
tbB  bonds  contlnned  to  accumulate,  with  tbe 
Inerltoble  result  tliat  aaeeto  nittmatdy 
proved  InsufflctaDt  to  meet  the  llaUUttes 
which  were  charged  upon  them.  Cochran  in- 
sisted that  he  was  entitied  to  full  Intecett  uik 
<m  his  bosda,  wUle  the  conrt  was  of  ofilnlon 
and  decreed  ttiat  he  was  only  entitled  to  in- 
terest up  to  tiie  date  when  the  fund  was  paid 
Into  tbe  conrt  In  part  for  his  benefit,  and  the 
objection  to  this  action  of  the  court  constl* 
tutes' the  only  other  assigmnent  of  enor. 

The  mie  Is,  without  doubt,  that  contended 
for  by  the  plaintiff,  but  there  are  exceptions  to 
it  It  cannot  be  denied  that  trustees,  who  in 
good  faith  engage  the  aervlees  of  counsel  to 
aid  them  In  the  execution  of  their  duties,  are 
entitled  to  pay  them  out  of  the  trust  fmid,  or 
to  be  rdmbursed  out  of  that  fund  for  all  ex- 
penses which  they  hare  incurred,  including 
reasonable  fees  to  attorneys.  It  was  certain- 
ly an  important  service  rendered  by  Cabell  & 
Smith  in  having  the  money  due  upon  the  first 
and  second  trusts  of  tbe  James  River  &  Ka* 
nawha  Company  brought  Into  court.  Pre- 
sumably it  was  right  and  proper  tbat  it 
should  be  done,  and  tbat  It  was  beneficial  to 
those  interested.  Oonnsei  appear  to  have  ad- 
vised it  In  good  faith,  and  the  trustees  In 
good  faith  to  hare  acted  upon  their  advice. 
These  trustees  were  not  only  authorized,  but 
It  was  their  duty,  having  accepted  the  trust, 
to'do  aU  ttitt  hi  their  Judgment  the  situation 


xwjalvod,  to  protect  the  Interest  of  the  bene- 
ficiaries of  the  trust,  and,  acting  within  the 
Bcope  of  this  duty,  the  beneficiaries  are  bound 
by  thehr  action.  In  this  case  there  is  not 
the  slightest  saspidon  of  impropriety  upon 
the  part  of  either  the  trustees  or  their  counsel. 
Their  donand  being  jnst,  its  payment  should 
not  have  been  resisted,  and,  bad  that  de- 
mand l»en  promptly  recognized  and  paid,  all 
dlfflcully  as  to  the  distribution  of  this  fund 
would  have  been  obviated.  This  being  so, 
and  loss  having  resulted  by  reason  of  the  fact 
that  an  opposite  course  was  pursued,  who 
shall  suffer  tbe  conseqn^icesV  Tbe  purchasei- 
did  as  it  was  required  by  the  court  to  do.  It 
placed  In  the  hands  of  the  court  a  sum  ascer- 
tained to  be  sufficient  to  satisfy  every  Just 
demand.  It  la  a  familiar  principle  that, 
where  a  toss  has  occurred  which  must  tall  up- 
on one  of  two  persons,  It  must  be  borne  by 
him  by  whose  act  of  omlsston  or  commission 
It  has  been  occationedL  In  this  ease  it  was 
the  result  of  a  protracted  litigation  carried  on 
In  resisting  a  righteous  claim;  and  it  contin- 
ued after  other  Individnals,  who,  at  tbe  be- 
ginnlng,  made  common  cause  with  the  appel- 
lant, had  become  convinced  that  their  posi- 
tion was  nntenaUe^  and  had  accepted  tlie  sit- 
uation and  acquiesced  in  the  result  There 
can  be  no  doubt  that  the  appelant  was  the 
efflduit  cause  of  the  loss  which  has  been  sus- 
tained, and  he  therefore  must  suffer  the  oon- 
seqnenees. 

It  seenw  that  during  Ibe  course  of  the  pro- 
ceedli^  In  the  drcult  court  Ihe  appelant  was 
allowed  to  become  a  borrower  of  tbe  fund 
whidi  he  claimed  to  the  ectant  ot  80  per  cent, 
of  the  tace  value  of  Ms  demand,  giving  his 
oUlgatkm  thorefor,  ai^  depositing  the  origi- 
nal bonds,  of  wbidi  he  was  the  header,  as 
collaterals  for  Ito-payment  -  We  think  that  In 
the  final  settlement  with  him  this  transaction 
should  not  be  oonddered  as  a  loan,  but  as  a 
payment  to  him  as  of  its  data,  and,  with  tUs 
direction  as  to'  the  terms  upon  which  a  final 
settlement  Is  to  be  made  with  the  appdlaht, 
the  decree  i^Hwaled  from  is  affirmed. 


BOWLES  V.  ALLEN  tt  aUt 
(Su^eme  Oonrt  of  Appeals  ot  VltglnU.  April  3, 

1896.) 

Rui^EsTATB  Brokers— Rboovbst  or  Gowns' 

atONB. 

Where,  by  a  contract  In  regard  to  tbe  sale 
of  property,  a  broker  arranges  witB  all  the  parties 
^t  his  compensation  shall  be  paid  in  certain 
Steele  of  a  company  to  be  formed  by  him  and 
otheri  to  boy  tbe  land,  he  cannot  hold  the  ven- 
dors responsible  for  the  amount  of  such  compen- 
sation. 

Appeal  from  circuit  court,  Page  county. 

Action  by  John  Bowles  against  Stephen 
M.  Allen  and  George  H.  Pollock  for  breach 
of  contract.  From  a  decree  for  defendants, 
l^Intiff  appeals.  Affirmed. 

1  Reported  1^  F.  S.  'Kirkpatrick,  Esq.,  of  the 
I^n<Abarg  bar. 
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W.  Wlllougbby,  tar  appelant  A.  B.'Bla- 
key  and  B.  B.  Lewis,  for  appellees. 

RIELY,  J.  Alzlre  A.  Cbevalller,  In  whom 
was  vested  the  legal  title  to  a  tract  of  land 
of  6,371  acres  lying  In  Page  and  Madison 
counties,  on  that  part  of  ttae  Blue  Ridge 
Mountains  called  "Stony  Man."  employed 
John  Bowles,  a  real-estate  agent  who  resid- 
ed in  the  Glt7  ^  Washington,  to  sell  It  for 
her.  Her  price  was  950.000,  and  she  agreed 
to  pay  falm  a  commission  of  10  per  cent. 
The  contract  between  tbem  for  this  purpose 
was  made  on  the  ZGth  day  of  June,  18SS.  and 
glTsn  by  her  In  the  form  of  an  option  to 
John  Bowles  to  buy  said  land  within  one 
year  for  the  sum  of  feo,O00,  of  which  910,000 
was  to  be  iiafd  In  cash,  and  If  credit  was  de- 
sired for  the  residue  of  the  purchase  mon^  it 
yna  to  be  secured  by  a  mortgage  (m  the  land. 
He  did  not  make  a  sale  of  the  land  within 
the  year,  and  the  opti™  Uid  employment  to 
sell  the  luid  ei:pired  by  limitation.  She 
resided  In  the  state  of  Bfasswihuaetts,  and 
when  the  option  expired  he  endeavored  to 
obtain  from  hat  anothw  contract  to  sell  the 
land.  He  went  to  Boston,  Masa,  for  this 
purpose^  He  failed  to  see  her,  but  had  sev- 
eral Interviews  with  her  asent  and  attorney. 
Stopben  M.  Allen.  He  succeeded  in  obtain- 
ing from  Allen  on  the  Ist  day  of  July,  1880, 
an  agreement  In  writing  for  the  sale  of  the 
land  to  himself  and  other  persons,  not  nam- 
ed, as  representatives  of  the  Sttmy  Man 
Fai^  Association,  for  the  sum  of  $2,000,  to 
be  paid  her  within  three  months,  and  6,000 
shares  of  the  capital  stock  of  the  said  asso- 
ciation, of  the  par  value  of  $500,000,  of  which 
Bowles  was  to  receive  600  shares  "as  com- 
pensation for  his  past  and  future  services 
in  the  sale  of  said  tract  of  land."  This  con- 
tract was  signed  with  the  name  of  A.  A. 
Ghevallier.  by  her  attorney,  Stephen  M.  Al- 
len, and  by  John  Bowlffl.  Allen  was  reluc- 
tant to  enter  into  the  contract,  and  made  it 
a  condition  that  it  should  be  subject  to  the 
approval  of  George  H.  Pollock,  to  whom 
Bowles  was  to  show  It  on  his  return  to 
Washington.  If  Pollock  disapproved  of  It, 
the  contract  was  to  be  at  an  end,  and  return- 
ed by  Bowles  to  Allen.  Pollock  refused  to 
give  it  his  approval.  Bowles  failed,  how- 
ever, to  return  It  to  Alien.  When  after- 
wards reminded  by  Allen  that  he  had  not  re- 
turned it,  he  said  that  he  had  mislaid  It,  but, 
as  Pollock  had  refused  to  agree  to  it,  It  was 
of  no  value.  In  spite  of  the  failure  of  this 
scheme  for  the  sale  of  the  land,  Bowles  en- 
deavored to  obtain  still  another  contract  for 
Its  sale,  and  proposed  another  scheme,  by 
which  Alzlre  A.  Ghevallier  was  to  convey 
the  land  to  John  Bowles,  George  H.  Pol- 
lock, and  Stephen  M.  Allen,  as  trustees  for 
a  new  company,  to  be  chartered  under  the 
name  of  the  Blue  RIdge  Park  Association. 
An  agreement  was  drawn  up  between  such 
association,  of  the  one  part,  and  the  said 
Bowles,  Pollock,  and  Allen,  as  trustees,  of 


the  othw  part,  bearing  dato  <m  the  24tbt 
day  of  August,  1S80,  in  which  It  was  set 
forth  that  they  were  to  buy  and  hold  the- 
said  land  for  such  associatton  on  certain 
terms  and  conditions.  It  was  stipulated  that 
the  land  was  to  be  paid  for  with  5,000  shares 
of  the  stock  of  the  company,  as  full  paid  up- 
stock  (but  tor  which  nothing  was  ever  paid), 
of  the  par  value  of  $100 each;  that  371  acres  of 
the  land  were  to  be  set  apart  as  a  town  sit^ 
and  divided  into  lots,  and  from  the  sale  ot 
the  lots  and  a  jiart  of  the  said  stock  950.- 
000  was  to  be  raised,  and  paid  to  the  pro- 
prietors of  the  land.  Bowles,  Allen,  and 
Pollock  were  each  to  receive  1.000  shares  of 
said  Btock  88  tbeUr  own  property.  Tbi^ 
agreement  was  not  executed  by  all  the  par- 
ties,  but  was  repudiated  by  FOllock  and  Al- 
len  before  its  delivery,  and  never  became  op- 
erative upon  tbem.  A  deed  bearing  the  same- 
date,  to  wit,  August  24,  1880,  «HiT^ng  the 
property  to  the  said  trustees  In  accordance- 
with  such  plan,  was  executed  by  Alzlre  A. 
Qievallier,  and  intrusted  to  Allen,  her  agent 
and  attorney,  but  not  to  be  delivered  by  him 
unless  a  sale  of  the  Iftnd  was  made,  by  which 
she  would  get  her  mon^.  When  Polloek  re* 
fused  to  sanctira  the  schmie  fOr  the  aide 
of  the  property  to  the  Blue  BIdge  AssocUir 
tlon,  and  erased  bis  signature  to  the  agree- 
ment, All«i  made  no  use  of  this  deed,  bat 
canceled  it  Allen  and  Pollock  refused  aft- 
erwards to  consider  further  the  schemes  of 
Bowles,  and  all  negotiations  for  the  sale  of 
the  land  terminated.  The  Blue  Bldge  Park 
Association  then  Instituted  ite  suit  in  chan- 
cery in  the  circuit  court  of  Page  county 
againstOhevalUer. Allen, PoUock,and  Bowles,, 
to  compel  a  specific  performance  of  the  al- 
lied coutmct  for  the  sale  of  the  land;  and 
at  the  same  time  Bowles  brought  suit  against 
Allen  and  Pollock  for  9100,000,  the  par  value 
of  the  stock  which  he  was  to  receive  If  the 
scheme  for  the  sale  of  the  property  to  the 
said  association  had  been  carried  out.  He 
brought  bis  suit  against  Allen  and  Ptdlock. 
as  the  equitable  owners  of  the  land.  It  ap- 
pearing that  Alzlre  Ghevallier  merely  held 
the  legal  title  to  secure  the  payment  of  the 
sum  of  about  92,000  which  she  had  paid  out 
for  taxes  on  the  land,  and  based  his  claim 
on  the  agreement  of  the  24th  of  August, 
1889,  which,  as  we  have  seen,  was  not  per- 
fected by  execution  and  delivery,  so  as  to  be 
operative  and  binding  on  those  who  were  to 
become  i^arties  to  It 

The  depositions  of  many  witnesses  were 
taken,  which,  it  was  agreed,  should  be  read 
in  each  suit,  and  the  two  causes  were  bean! 
together.  The  evldmce  Is  voluminous  and 
contradictory,  and  any  attempt  to  analyze  it 
would  be  unprofitable  discussion.  At  the 
hearing  the  court,  by  a  joint  decree  entered 
In  both  causes,  dismissed  both  bills.  An  ap- 
peal was  taken  In  each  case,  but  that  of  the 
Blue  Ridge  Park  Association  was  afterwards 
abandoned.  The  effect  of  the  dismissal  of 
the  blU  in  that  case  was  to  hold  that  no  nUA 
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■ale  was  madft  of  the  land.  The  decree  of 
the  court  1>  preBomed  to  be  right;  and,  no 
sale  haTins  been  made^— at  leaa^  no  valid 
sale  of  the  land,  n<Hie  -vriilch  the  drcolt  court 
would  enforce,-^  decree  of  the  court  dta- 
mlBBlng  the  Wll  In  that  case  would  seem  to 
Gtmclude  all  pretenaAon  on  tin  part  <it  Bowles 
to  compensatloa  for  haying  made  a  sale  of 
the  land. 

But,  aside  from  that  view,  the  agreranent 
of  the  24th  of  August,  1880,  not  only  nerer 
became  operatire  on  Allen  and  Pollocic,  by 
reason  of  tbe  failure  to  encnte  and  deUver 
It,  but  does  not  ctmtain  any  pnnnlse  by  tbem, 
or  eltiiw  of  them,  to  pay  blm  for  hit  serrloes 
in  OTganlEin?  a  jotntstock  company  for  the 
purchase  of  tbe  proper^,  and  there  Is  noth- 
ing In  it  from  which  It  can  be  Implied.  That 
was  not  In  contemplatton  by  him.  He  loOlced 
tm  his  compensation  to  the  latge  tartwest-he 
was  to  have  in  tbe  cooipany  If  It  could  be 
mccessfuUy  foisted  on  tbe  public  No  sale 
was  in  fact  ever  effected  by  him,  and  he  con- 
sequently earned  no  commlsslim  or  compen- 
sation. But  he  claims  that  It  was  not  his 
fault  that  the  sale  was  not  made,  as  contem- 
plated by  him.  to  the  Blue  Ridge  Parte  Amu* 
<^tion,  but  that  it  fell  through  by  the  re- 
fusal of  Allen  and  PoHocIe  to  accept  the 
scheme  of  sale,  and  to  sanction  and  ratify 
what  be  had  brought  about,  and  that,  there- 
fore, he  ought  not  to  be  derived  of  all  re- 
muneration for  his  services.  Tbe  only  con- 
tract he  ever  had  was  to  sell  tbe  land  for 
money.— for  $50,000.  This  amount,  or  a  con- 
siderable part  of  It,  was  required  to  be  paid 
in  cash,  and  any  sum  not  paid  to  be  safely 
secured.  There  Is  no  evId«ioe  that  he  ever 
Attempted  to  make  the  sale  for  the  said  price 
in  tbe  usual  way  of  a  real-estate  agent,  bat 
that  his  whfde  effort  was  directed  to  the  for- 
mation ot  a  company  for  its  purchase  at  a 
fictitious  value,  and  to  be  paid  for  In  stock 
of  the  company,  which  would  have  no  basis 
of  value,  except  the  land  itself.  The  land 
was  to  be  sdd  for  $50,000,  which  was  an  ex- 
orbitant price  for  It  It  was  to  be  bought  by 
a  company  chartered  and  organized  by 
Bowles  solely  for  its  purchase,  and  capital- 
ized at  $500,000,  which  was  10  times  the  ex- 
orbitant price  asked  for  it  by  the  owners. 
And  they  were  to  be  depeadrat  for  their  pur- 
chase money  on  the  sale  of  town  lots,  Into 
which  the  town  site  was  to  be  divided,  and 
from  the  sale  of  a  part  of  tbe  stock.  Bowles 
was  to  get  one-fifth  of  the  whole  capital 
stock,  which  he  claims  in  bis  bUl  would  have 
been  worth  $100,000,— just  twice  the  price 
asked  by  the  owners  for  the  whole  land. 
Pollock  and  Allen  were  Justified  in  refusing 
to  risk  tbe  sale  of  their  property  to  a  com- 
pany upon  a  scheme  which  showed  upon  its 
face  that  it  was  exceedingly  speculative  and 
visionary  and  vitiated  by  lllegailty.  Tlie 
claim  asserted  by  Bowles  in  his  bill  against 
Allen  and  Pollock  for  services  In  attempting 
to  dispose  of  tbe  said  land  Is  without  merit. 
He  does  not  show  that  he  made  any  sale  of 


which  they  have  taken  advantage;  or  ought 
to  bavef  acc^ted.  .  The  circuit  court  of  Page 
county  rightly  dtsmlsaed  hla  bill,  and  the  de- 
cree appealed  from  must  be  affirmed. 


BEALE'S  ADM'B  v.  OOBDOK  et  al.t 
{Su^cme  Court  of  Appeals  of  Ttrginla.  April 
18,  1895.) 

BBS  JUDIOATA  — UaTTBRS  DBTSBWHIBLB  IS  FOR- 
SCES  BUIT. 

1.  When  a  jadgment  or  decree  has  been  ren- 
dered by  a  coort  of  competent  jurisdiction  in  a 
suit,  it  is  a  bar  to  any.  further  action  between 
the  same  partiea  upon  the  same  matter  of  cim- 
trovnsy. 

2.  A  decree  is  final,  not  only  as  to  the  mat- 
tars  actually  determined,  but  as  to  every  mat- 
ter which  the  parties  might  have  litigated  with- 
in the  scope  of  tbe  pleadings  in  the  cause,  and 
ni^idi  mi^t  haTe  been  decided* 

Ai^al  from  circuit  court,  Fauqulw  coun- 
ty; James  Keith,  Judge. 

BUI  by  L.  D.  Beale.  administrator  of  WU- 
11am  Beale,  against  Charles  H.  Qordon  and 
others.  From  a  decree  dismissing  tbe  bill 
as  to  defendant  A.  D.  Payne,  administrator 
of  John  H.  Blzey,  plalntllt  appeals.  Affirm- 
ed. 

Brooke  &  Scott,  for  appellant.  Eppa  Hun- 
ton,  Jr.,  and  Rlxey  &  Barbour,  for  appellees. 

GARDWELL,  J.  This  Is  an  appeal  from 
a  decree  of  tbe  circuit  court  of  Fauquier 
county,  and  the  sole  question  to  be  disposed 
of  Is  whether  the  rule  of  res  adjudlcata  ap- 
plies to  the  case.  In  1872  S.  F.  G.  Beale,  as 
treasurer  of  Fauquier  county,  executed  his 
official  bond,  with  William  Beale.  Charles  H. 
Gordon,  James  W.  James.  John  H.  Blzey, 
and  Wellington  MlUon  as  bis  sureties.  Beale, 
the  treasurer,  on  the  15th  of  November,  1872, 
executed  a  deed  of  trust  to  B.  Taylor  Scott, 
trustee,  to  indemnify  and  save  harmless  his 
said  sureties  from  loss  by  reason  of  their 
suretyship;  conveying  to  the  trustee  cer- 
tain real  estate  In  Fauquier  county,  and 
personal  property  consisting  of  cattle,  horses, 
his  household  and  kitchen  furniture,  and 
farming  implements.  This  treasurer  after- 
wards defaulted,  and  at  the  March  term, 
1875,  of  the  circuit  court  of  the  city  of  Blch- 
mond,  two  judgments  were  obtained  against 
him  and  his  sureties  In  favor  of  the  commou- 
wealth,  aggregating  a  large  amount  In 
1874,  Treasurer  Beale  brought  suit  against 
John  H,  Rlxey,  who  was  his  deputy  In  Fau- 
quier county,  as  well  as  his  surety;  and  at 
the  September  term,  1877,  of  the  circuit  court 
of  Fauquier  county,  judgment  was  awarded 
against  John  F.  Rlxey,  administrator  eta.  of 
John  H.  Bixey  (the  latter  having  died  after 
the  institution  of  the  suit),  for  the  sum  of 
$3,624,  with  interest  from  May  1, 1873.  to  be 
paid  out  of  the  assets  of  John  H.  Blxey.  the 
testator,  in  the  hands  of  his  administrator, 

1  ReiKirted  by  F.  S.  Klrkpatrfck,  Bsq.,  of  the 
I^ncbbuig  bar. 
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vtkleh  jndcioMit  was  marked;  "For  the  bene- 
fit of  B.  Taylor  Scott,  tnutee  of  S.  F.  Q. 
Beale.*'  In  the  montb  of  August;  1S76,  John  F. 
Blxey*  admlnlBtrator  e  t  a.  of  John  H.  Blxey, 
deceased,  filed  his  bill  In  the  elrcnlt  conrt  of 
Fauquier  county  against  the  widow  and  heirs 
of  bis  testator,  conrenlng  the  creditors,  uid 
pnuring  the  guidance  and  protection  of  the 
cizcolt  court  In  the  administration  of  the  as- 
sets of  his  testator,  and  that  an  account  be 
taken  of  all  claims  and  debts  aeiUnst  the 
estate  In  bis  bauds,  or  to  come  Into  bis 
hands,  with  th^  respectlTO  priorities,  and 
toe  general  relief.  In  this  suit  a  decree  was 
entered  September  6,  1877,  referring  the 
cause  to  a  master  commissioner  to  state  and 
report  to  the  court  an  account  of  all  the  per- 
sonal estate  and  effects  which  went  into  the 
hands  of  Jotm  F.  BIzey,  as  administrator  of 
John  H.  BIzey,  deceased,  to  be  by  blm  ad- 
ministered as  assets;  second,  an  account  of 
all  real  estate  directed  by  the  will  of  John 
H.  Blxey  to  be  sold,  and  of  all  assets  arising 
ther^vm,  ai^  of  all  other  real  estate;  third, 
an  account  of  any  other  assets  of  the  deceas- 
ed which  may  hare  come  into  the  hands  of 
bis  administrator  to  be  admlidBtered;  fourth, 
an  account  of  all  outstanding  claims  and 
debts  against  the  estate  of  John  B.  Bixey, 
deceased,  with  their  req^ectlve  priorities  and 
order  of  p^ment;  and,  fifth,  an  account  of 
the  transactions  of  John  F.  BIzey,  adminis- 
trator. And  this  decree  directed  the  com- 
missioner, before  taUng  the  accounts,  to  glre 
thirty  days'  notice,  by  publication  in  one  of 
the  newspapers  published  In  the  town  of 
Warr^ton  and  one  In  the  town  of  Cnlp^ 
er,  of  the  time  and  place  of  taking  the  ac- 
counts, and  provided  that  such  notice  should 
be  equivalent  to  personal  notice  to  all  par- 
ties Interested,  and  required  all  parties  hav- 
ing claims  and  debts  against  the  estate  of 
John  H.  Rizey,  deceased,  to  come  forward  and 
prove  their  debts,  on  the  pain  of  exclusion 
from  all  participation  fn  the  assets  of  said 
estate.  On  the  13th  of  December,  18S4,  B. 
T.  Scott,  trustee  for  S.  F.  G.  Beole,  filed  his 
petition  in  the  suit,  setting  forth  the  Judg- 
ment obtained  at  the  September  term,  1877, 
in  favor  of  S.  F.  G.  Beale,  against  John  H. 
Rixey's  administrator,  as  aforesaid,  and 
praying  that  the  administrator  be  required 
to  pay  to  petitioner  the  amount  due  upon 
the  Judgment;  alleging  that  the  Judgment 
bad  been  acquired  by  petitioner  from  8.  F. 
G.  Beale  by  parol  assignment,  the  proceeds 
to  be  applied  to  the  Indemnity  of  the  sure- 
ties upon  the  official  bond  given  by  8.  F.  G. 
Beole,  as  treasurer  of  Fauquier  county.  To 
this  petition  answer  was  filed  by  John  H. 
Klxey's  aminlstrator,  denying  the  right  of 
petitioner  to  the  Judgment,  and  claiming  that 
out  of  the  estate  of  John  H.  Rlzey,  his  testa- 
tor, large  sums  of  money  had  been  paid  in 
discharge  of  the  Judgment  aforesaid  obtain- 
ed in  favor  of  Uie  commonwealth  against 
S-  F.  G.  Beale,  treasurer,  and  his  sureties; 
that  the  amounts  so  paid  by  John  H.  Blz^% 


estate,  as  mm  at  the  sureties,  aggr^ated 
94,005.01,  under  date  of  July  12.  1884.  and 
tiiat  Jolm  H.  Rixey's  estate  was  entitled  to 
offset  the  Judgment  daimed  by  petitioner 
B.  T.  Scot^  trustee,  with  this  amoont.  and 
such  other  sums  as  the  estate  might  there- 
after have  to  pay.  While  the  matters  pot 
in  issue  by  the  original  bill,  the  petition  of 
B.  T.  Scott,  trustee,  and  answer  of  John  H. 
Blzey's  administrator  thereto,  wm  still  un- 
detmnlned,  Charles  H.  Gordon  and  Xb  D. 
Beale,  adminlstEEtor  of  WUUam  Beale  (the 
latter  having  died  during  the  pendency  of 
fha  suit),  filed  their  Jomt  petition  in  that 
anit;  and.  on  ttidr  motion,  were  admitted 
parties  defendant  thereto,  and  setting  fOrtb 
in  their  petition  that  tii^  liad  alao  paid 
large  sums  in  discharge  of  the  Judgment 
aforesaid  obtained  on  behalf  of  the  comnum- 
weolth  agalnat  8.  F.  O.  Beale^  treasorear  of 
Fauquier,  and  his  sureties,  the  payments  al- 
leged to  have  been  made  by  petitioners,  bat 
in  point  of  fact  made  solely  by  William 
Beide;  aggregatiiur  H816.&1,  and  claiming 
that  the  amount  dne  on  tiie  Judgment  In  fa- 
vor of  8.  F.  a.  Beale  agalnat  John  H.  BtxeT*a 
admlniatntiv  ahOQld  be  paid  to  B.  T.  Soott, 
and  dedicated  to  the  protection  of  all  the 
sureties  upon  S.  F.  Q.  BealeM  tmid  as  tnaa- 
nrer;  bu^  in  the  ev«tt  of  John  H.  Blxey^ 
administrator  being  allowed  to  set  off  against 
recovery  of  this  Judgment  the  numeiy  paid 
by  him  out  of  the  testator^  estate  npcm  the 
commonwealth's  JatHnonent,  petttionem  then 
claimed  that  the  estate  of  John  H.  Blxey. 
deceased,  must  prorate  with  petitlonas  ae> 
cording  to  the  amount  of  paymratt  made  by 
them  as  sureties  upon  the  debt  of  thtir  inrln- 
dpal,  and  that  tlie  weU-eatabUsbed  doetzlna 
of  equity  relating  to  contribution  anunig 
snretiee  must  ^>ply.  and  prayed  the  court  to 
direct  the  api^catlon  and  payment  of  the 
money  evidenced  and  represented  by  the 
Judgment  of  S.  F.  G.  Beale  against  John  H. 
Bbcey's  administrator,  and  "that  there  be  con- 
tribution topetitionersfromtheestateof  theh* 
cosurety  John  H.  Rlxey  In  such  sum  as  shall 
be  Just  in  the  premises."  On  the  lOtfa  of  Sep- 
tember, 1888,  A.  D.  Payne,  administrator  d. 
bi.  n.  c  t  a.  of  John  H.  Bixey,  deceased  (having 
been  appointed  as  such  administrator  In 
the  place  of  John  F.  Rlxey)  filed  his  answer 
to  this  petition  of  Gordon  and  William  Beale's 
administrator,  denying  both  the  ri^t  of  R. 
T.  Scott,  trustee,  to  have  the  money  due  on 
the  Judgment  In  favor  of  &  F.  G.  Beale 
against  John  H.  Rix^s  administrator;  In- 
sisting upon  the  right  to  set  off  the  Judgment 
by  the  amouttta  paid  by  John  H.  Rixey's  es- 
tate as  surety  for  treasurer  Beale;  and  de- 
nying the  right  of  petitioners  Gordon  and 
William  Beale's  adrntnistrator  to  have  coo- 
tribntion  from  John  H.  Rixey's  estate  as 
cosurety  on  treasurer  Beale's  bond. 

A  master  commissioner's  report  was  filed 
In  the  causey  showing  the  amounts  paid  by 
William  Beale  and  John  H.  Rixey's  adminis- 
trator, reqpectiTely,  in  ttn  dlscbacsa  of  the 
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Judgment  In  fftTW  of  the  craimonwealtli. 
and  showing  that  John  H.  BixefB  adnUnUh 
trator  had  applied  the  whole  amount  due 
from  him  on  the  Judgment  in  CaTor  of  Betie, 
the  treasurer,  to  the  discharge  of  the  Judg- 
ment ot  the  commonwealth  aftweaald,  with 
the  exception  of  91,067^;  and  wlHi  the 
report  alternate  statements  were  made  and 
filed,  but  which  need  not  be  noticed  In  pax^ 
ticnlar.  The  circuit  cour^  by  tU  decree. 
September  10. 1888,  confirmed  bo  much  of  the 
mastw  commissioner's  report  as  showed  the 
balance  due  by  John  H.  Blze^s  estate  on  the 
Judgment  in  faTor  of  Beale,  tiie  treasurer, 
to  be  «1,087^  as  of  the  ISth  of  July.  1881, 
and,  rejecting  the  alternate  statanents  con- 
tained In  the  report,  decreed  and  ordered 
A.  D.  Payne,  d.  b.  n.  c.  t.  a.  of  John  H. 
Rlzey,  deceased,  out  -of  fiie  estate  In  his 
hands  to  be  administered,  to  pay  to  U  D. 
Beale,  administrator  of  William  Beale.  de- 
ceased, or  to  Brooke  &  Bcott,  his  attorneys, 
the  said  sum  of  91,067^  with  Interest 
From  this  decree  Charles  H.  Gordon  and  WIl- 
Ihua  BeeHe^M  adthlntBtrator  obtained  an  ap- 
peal to  this  eonrt;  and  this  court  affirmed  the 
decree  appealed  from,  as  ^tpears  In  the 
case  of  Gordon  t.  Blxey*8  Adm'r,  88  Va.  8S3. 
11  8.  B.  582.  Snbseqnentiy,  and  in  Decem- 
ber, 1890,  li.  D.  Beale,  admlnlstimtor  of 
William  Beale,  filed  his  bUl  In  the  drentt 
court  of  Fantpiler  county  against  Gharies  H. 
Gordon,  James  W.  James.  Welllngtcm  Mll- 
lon's  administrator,  and  John  H.  Rlx«ys  ad- 
ministrator d.  b.  n.  c.  t  a.,  setting  forth 
that  WlUlam  Beale  had  paid  a  certain  part 
of  the  Judgment  in  ftiTor  of  the  common- 
wealth against  B.  P.  G.  Beale,  late  treasurer 
of  Fauquier  county,  and  hla  sureties,  and 
demaudlug  contribution  from  Charles  H, 
Gordon,  James  W.  James,  the  estate  of  Wd- 
UnKton  MUlon,  and  of  John  H.  Blxey,  deceas- 
ed, his  cosureties,  and  praying  for  general 
relief.  To  this  bill,  A.  D.  Payne,  admlnis- . 
trator  d.  b.  n.  c.  t  a.  of  John  H.  Rlxey, 
deceased,  filed  his  demurrer  and  answer,  and 
a  special  plea  of  res  adjudicmta,  and  Touch- 
ed In  support  of  his  plea  the  record  of 
Blxey's  Adm'r  t.  Rlxey  and  others,  as  styled 
In  the  circuit  court  of  f^nquler  conn^,  and 
as  Gordon  t.  Rliey's  Adm*r  In  the  supreme 
court  of  appeals;  and  at  the  hearing  of  the 
cause,  April  16,  1891,  the  circuit  court  of 
Fauquier  county  decreed  that  tlie  matters 
set  forth  in  this  bill  are  res  adjudlcata  as 
to  the  defendant  A.  D.  Payne,  administrator 
d.  b.  ri.  c.  t  a.  of  John  H.  Rlxey,  deceased, 
and  dismissed  the  bUI,  as  to  this  defendant, 
with  costs.  This  is  the  decree  appealed 
from  in  the  case  at  bar. 

From  the  foregoing  statement.  It  would 
seem  clear  that  William  Beale's  administra- 
tor was  a  party  to  the  suit  to  wind  up  the 
estate  of  John  H.  Rlxey,  deceased,  finally 
disposed  of  by  this  court  in  the  case  of  Gor- 
don T.  Rixey's  Adm'r,  supra,  and  by  his  pe- 
tition In  that  suit  all  questions  were  raised, 
or  might  have  1>een  Msed,  Oat  are  now 


put  In  issve  by  the  ptebdlftga  1b  the  case 
here.  When  a  Judgmait  or  decree  has  been 
rendered  by  a  court  of  competent  Jurisdic- 
tion in  a  suit,  it  is  a  bar  to  any  further 
action  between  the  same  parties  upon  the 
same  mattw  of  controversy.  1  Bart.  Law 
Frac  553,  6U;  7  Rob.  Prac.  172;  FIndlay 
T.  Trlgg'a  Adm'r.  83  Va.  648,  8  a  B.  142; 
Simpson  t.  Dugger  and  Bolsseau  t.  Sam^  88 
Va.  963,  14  8.  E.  760.  The  decree  In  the 
first  cause  Is  not  only  fln^l  aa  to  the  matters 
actually  determined,  but  as  to  every  matter 
wlUch  the  parties  might  have  litigated,  with- 
in the  scope  of  the  Readings  In  the  cause, 
and  which  might  have  been  decided.  Dlehl 
T.  Marchant,  87  Va.  447. 12  S.  E.  808;  With- 
ers' Adm'r  r.  Sims,  80  Va.  660,  801;  Black- 
well  T.  Bragg,  78  Va.  S29;  Flshbume  r. 
Ferguson,  85  Va.  321.  7  S.  E.  361;  Davis  v. 
Brown,  94  U.  S.  428;  Cromwell  v.  County  of 
Sac.  Id.  851;  Wells,  Bee.  Adj.  |  262;  Steams 
T.  BeclOum,  81  Orat  381;  Dnrant  r.  Essex 
Ga.  7  WalL  107;  UaUoney  v.  Heran,  ^  K. 
T.  116;  Freem.  Judgm.  H  246,  264.  In  the 
case  of  McOullough  v.  Dashiell.  86  Va.  41, 
6  8.  B.  eiO^  thB  learned  Judge  delivering  the 
opinion  of  this  court  says,  "The  doctrine  of 
res  adjudlcata  applies  to  all  matters  which 
odsted  at  thB  time  of  the  giving  of  the  Judg- 
ment or  reiderlng  ttke  decree^  and  which  the 
party  had  the  opportunity  of  bringing  befOre 
the  court"  The  question  aa  to  the  right 
of  wnuam  Beale's  administrator  to  have 
contribution  tnm  John  H,  Blxey's  estate, 
his  cosurety  on  Beale  the  treasurer's  bond» 
was  expressly  and  pointedly  r^sed  and  put 
hi  issue  In  the  first  suit  feferred  to,  and 
finally  disposed  of  by  this  court;  and  this  Is 
Identically  the  same  Issue  made  In  the  case 
at  bar.  Hence  the  decree  of  the  circuit 
court  of  Fauqulei'  county  sustaining  the  plea 
of  res  adjudlcata  was  clearly  right;  and, 
as  this  conclusion  disposes  of  the  ease,  oth- 
er matters  of  defense  relied  on  by  appdlees' 
counsel  will  not  be  considered.  The  decree 
of  the  circuit  court  Is  afllrmed. 

KEITH.  P^  not  sitting. 


DILtARD  T.  DILLARD'S  EX'RS  et  al.i 
(Snpreoie  Coart  of  Appeals  of  Virginia.  April 
4.  1886.) 

Hasribd  Wombn— Oomtboi.  or  Sbpihatb  Bstatb 
— DiRFosrrtov  bt  Wiu^Trdstbbs— Dmokb- 

TIONABT  FOWBSa— CO^ITIKITINCB.  ' 

1.  A  married  woman,  as  to  property  settled 
to  her  use,  Ib  to  be  regarded  as  a  feme  sole,  and 
has  a  ri^t  to  dispose  of  all  her  separate  per- 
sonal property,  and  the  rents  and  profits  of  her 
separate  real  property,  in  tiie  same  manner  as  If 
she  were  iinmarrled,  niileS9  her  power  of  aliena- 
tion is  restrained  by  the  instrument  creating  the 
separate  estate;  and,  when  absolute  dominion 
is  eiTeQ  her  over  her  separate  property,  it  rents 
In  her  the  absolute  estate. 

2L  A  WMnan  had  no  power  to  dlapose  of  her 
separate  real  estate  acgnlred  prior  to  January 


1  BiHwrted  by  F.  S.  Eirkpatrlck,  Esq.,  of  the 
Lynchburg  bar. 
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1,  anlesB  the  deed  or  instrnment  creating 

the  BOme  confers  sndi  power:  but  by  Code  1849, 
c.  X22,  J  3,  aDd  C!ode  1887,  I  2513,  she  is  givpo 
power  to  dispoae  of  her  separate  property  oy 
will. 

3.  If  a  married  woman  is  given  power  to 
dipp'se  of  her  property  in  fee  or  for  a  less  estate, 
she  nas  absolate  ownership  thereof,  and  may  del- 
egate to  trOBteea  the  power  to  appoint  one  of  two 
claafles  who  shall  hold  the  fee. 

4.  A  court  of  chancery  cannot  control  tms- 
tecB  In  the  exercise  of  a  discretionary  power  re- 
posed in  them,  nor  compel  them  to  ^zertiae  sucn 
discretion. 

5.  Where  the  record  fails  to  show  that  com- 
plainant asked  for  further  time  to  prepare  his 
cflse.  there  can  be  no  error  charged  to  a  failure 
to  grant  farther  time. 

Appeal  from  circuit  court  Kelson  county; 
D.  A.  Qrlmsby,  Judge. 

Action  by  J.  T.  Dlllard  against  the  execu- 
tors of  N.  E.  Dlllard  and  others.  Decree 
for  defendantB,  and  complainant  appeals. 
Affirmed. 

F.  P.  Fltzpatrick,  for  appellant  Caskle 
&  Coleman  and  J.  Thominon  Brown,  for  ap- 
pellees. 

BUCHANAN,  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Nelson  county 
rendered  in  the  cause  of  J.  T.  Dlllard  against 
the  executors  of  N.  E.  Dlllard  and  others,  in 
which  the  complainant  In  that  court  Is  the 
appellant  here. 

The  object  of  the  suit  the  proceedings 
had,  and  the  reasons  of  the  court  for  render- 
ing the  decree  complained  of  are  so  clearly 
stated  In  the  written  opinion  of  the  circuit 
Judge  filed  fn  the  cause,  and  printed  in  the 
record,  that  we  will  adopt  tliat  opinion,  so 
far  as  it  discusses  the  questions  raised  by 
this  appeal,  as  our  opinion.    It  is  as  follows: 

"The  primary  object  of  the  bill  of  the 
plaintiff  Is  to  obtain  from  the  court  a  con- 
struction of  the  will  of  Narclssa  B.  DUlard, 
and  to  have  the  alleged  devise  to  John  Dll- 
lard stripped  of  all  restrictions  thrown 
around  It  by  the  testatrix,  and  of  the  discre- 
tionary power  in  regard  to  the  subject-mat- 
ter rested  In  the  trustee  by  the  will;  and, 
secondly,  in  the  event  that  the  construction 
placed  upon  the  will  by  the  court  should  be 
adverse  to  the  pretensions  of  the  complain- 
ant then  the  plaintiff  asks  for  an  account 
of  personal  property,  and  of  the  rents  and 
profits  of  the  real  estate  which  passed  to 
trustees  for  Mrs.  Dillard  for  life,  and.  after 
death,  to  her  children  nnder  the  deed  of 
1S30,  and  also  an  account  of  the  profits  of 
John  Turner's  estate,  from  his  death,  in  1872, 
to  the  death  of  his  mother,  in  1S77,  both 
of  which,  it  la  alleged,  were  appropriated  by 
Mrs.  Dillard  or  her  acting  trustee,  her  bus- 
band,  and  were  used  to  augment  the  estate 
dlsp<Med  of  by  will,  and  as  to  plaintiff's 
share  of  which  he  claims  and  asks  to  be  re- 
garded as  a  creditor  of  her  estate;  and  the 
bill  also  embraces  a  third  object  to  wit, 
the  specific  execution  of  an  alleged  under- 
standing and  agreement  between  bis  father 
and  motbw  and  talmsdf,  to  tw  remunerated 


for  his  Interest  in  the  Amherst  estate,  con- 
veyed in  1860.  •  •  *  So  far  as  the  es- 
tate of  John  Turner  Is  concerned,  the  court 
holds  that,  under  the  wlU  of  his  father. 
Narclssa  B.  Dlllard  had  a  mere  naked  power 
of  appointment  not  coupled  with  auy  Inter- 
est; and  that  upon  the  death  of  John  Tur- 
ner, in  1872,  the  estate  pae^d  to  the  children 
of  N.  E.  D.  as  tenants  In  common,  and  that 
they  were  entitled  to  the  rents,  issues,  and 
profits  thereof,  until  their  interest  in  the  es- 
tate was  divested  by  the  exei'cise  of  the 
power  of  appointment;  and  if,  as  alleged  in 
the  bill,  N.  E.  D.  in  her  lifetime,  from  the 
death  of  John  to  ber  own  death,  appropriat- 
ed the  rents  to  her  own  use,  she  would  be  re- 
sponsible therefor;  but,  as  her  executors 
rely  on  and  have  .pleaded  the  statute  of 
limitations  to  this  demand.  It  Is  &  complete 
and  effectual  defoiae  to  any  recovery  there- 
in. 

"The  plaintiff  alleges  an  understanding  and 
agreement  with  his  mother  and  father  (her 
acting  trustee).  In  consideration  of  bis  uniting 
In  the  deed  of  the  Amherst  pnqterty  to  Us 
brother  Terisha,  to  compensate  btm  therefor 
by  a  suitable  provision.  This  Is,  however, 
denied  by  the  answer  of  the  defendants,  and 
there  is  no  proof  in  the  cause  of  such  an 
agreement;  In  fact  what  the  agreement  or 
understanding.  If  any,  is,  is  not  set  out  with 
any  degree  of  certainty  or  deflnlteness.  But 
evm  If  It  were  so,  the  court  is  furttier  of  (pin- 
ion that  the  statute  of  a  parol  agreement,  as 
well  as  the  laches  and  d^ay  of  the  plaintiff 
in  asserting  IiIb  rights,  and  the  vagueness  and 
uncertainty  oi  the  understanding.  Is  a  com- 
plete Xta.r  to  any  recovery  on  this  question. 

"This  brings  us,  then,  to  the  main  question 
In  the  case,  viz.  the  true  construction  of  the 
wills  of  Terisha  Turner  and  of  Narclssa  E. 
DUlard.  The  first  question  is,  what  estate  or 
interest  did  Mrs.  Dillard  take  under  the  wlU 
of  her  father,— whether  a  life  estate,  with  a 
power  of  appointment  or  a  fee-simple  or  ab- 
solute estate,  with  an  unlimited  power  to  de- 
vise? for,  whether  the  estate  be  one  for  life  or 
in  fee,  the  disability  of  coverture  attaches,  un- 
less that  disability  Is  relieved  by  the  deed  or 
win  creating  the  estate.  I  think  the  rule 
in  Virginia  Is  that  a  married  woman,  as  to 
property  settled  to  her  use.  Is  to  be  regarded 
as  a  feme  sole,  and  has  a  right  to  dispose  of 
all  her  separate  personal  property,  and  the 
rents  and  profits  of  her  separate  real  estate, 
in  the  same  manner  as  If  she  were  a  feme 
sole,  unless  her  power  of  alienation  is  re- 
strained by  the  Instrument  creating  the  sepa- 
rate estate  (Burnett  r.  Hawpe,  25  Grat.  481) ; 
and,  when  absolute  dominion  is  given  the 
feme  over  the  separate  property,  that  being 
the  highest  evidence  of  absolute  property,  it 
necessarily  vests  in  her  the  absolute  estate 
(Justls  T.  EngUsh,  30  Grat.  571).  But  as  to 
her  separate  real  estate,  she  has  no  power  to 
dispose  of  the  same,  unless  the  deed  or  in- 
strument creating  the  same  confers  such  pow- 
on  ber.   West  v.,  West  3  annd.  (Va.)  873, 
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when  the  took  effect  prior  to  July  1, 
1860.  Code  1849,  c.  122,  (  '3;  Code  1887.  S 
2B18. 

"By  the  ninth  clause  of  the  will  of  Turner, 
the  property,  real  and  personal  (omitting  un- 
necessary verbiage).  Is  devised  to  trustees  for 
the  separate  use  and  benefit  of  his  daughter, 
N.  B.  This,  of  Itself,  would  give  her  the 
right  to  charge  and  the  right  to  bequeath  the 
personal  estate,  and  the  rents,  Issues,  and 
profits  of  the  real  estate,  there  being  no  words 
of  restriction  upon  euch  power,  but  not  to  de- 
vise the  real  estate.  Bnt  the  testator  goes 
further  than  this,  and  expressly  authorises  bis 
daughter,  at  any  time,  by  deed  or  will,  attest- 
ed In  the  manner  indicated,  to  appohit  the 
persons  or  person  to  take  the  property  In  fee 
or  for  any  less  estate,  as  If  she  were  a  feme 
sole,  and  in  the  limitation  over  It  is  only  of 
that  which  Is  unused  or  unappropriated  by 
her.  So  tiiat  thwe  are  not  only  the  Ind- 
dents  to  an  ordinary  separate  estate  without 
restriction,  but  an  absolute  power,  at  any 
time,  to  dispose  of  any  portion  by  deed  or 
will,  as  If  she  were  a  feme  sole,  and  a  limita- 
tion over  only  of  that  which  was  miused.  So 
that  I  thlnic  there  was  such  absolute  domin- 
ion over  said  property  given  the  feme  as  la 
only  consistent  with  an  estate  In  fte  or  In  ab- 
solute property. 

''But  considering  that  she  to<A:  an  estate  In 
fee,  as  the  Incapacity  of  coverture  existed,  the 
Question  stlU.  arises  whether  or  not  she  can 
execute  the  power,  ezc^t  In  the  manner  Indi- 
cated In  the  Instrument,  and  only  to  the  ex- 
tent of  the  powor.  In  other  words,  having 
been  given  ,the  inwer  to  dispose  of  the  proper- 
ty In  fee  or  f<nr  a  less  estate,  can  she,  in  the 
execution  of  that  power,  delegate  to  trustees 
the  power  to  Indicate  one  of  two  classes  who 
should  hold  the  fee?  Ordinarily  this  cannot 
be  done,  on  the  inindple  of  delegatus  non  del- 
egare.   2  Lomax,  Dig.  p.  172, 

"But  It  has  also  been  held  that  when  the 
power  Is  equivalent  to  absolute  ownership, 
and  does  not  invidve  any  personal  confldoice, 
It  may  be  executed  by  an  attorney  in  the 
same  manner  as  a  conveyaitce  In  fee  simple. 
In  like  manner,  whm  an  estate  Is  limited  to 
such  uses  as  A.  may  appoint,  the  power  la 
equivalent  to  an  estate  In  fee  simple,  and 
be  may  limit  it  to  such  nses  as  B.  may 
appoint.  It  Is  merely  a  spedes  of  o-vner- 
ahip,  and  not  delegation  of  personal  confi- 
dence. Id.  173.  Bence  I  conclude  that  such 
power,  use.  dominion,  and  control  is  given 
by  the  will  of  Turner  over  the  estate  devised 
to  the  devisee^  as  is  equivalent  to  a  fee  sim- 
ple, and  she  may  delegate  to  another  the 
power  of  disposing  of  it,  as  tiiough  she  were 
sul  Juris  and  owner  of  the  fee. 

"I  also  conclude  that  It  Is  not  within  the 
power  of  a  court  of  chancery  to  control  the 
tmstees  In  the  exercise  of  a  discretionary 
power  r^sed  In  tiiem  by  the  testator,  nor 
to  compel  them  to  exercise  such  discretion. 
It  is  perhaps  true  that,  if  such  discretion 
were  exa%lsed  from  fraudulent  or  improp- 


er motives,  a  court  of  equity  might  interfere, 
but  In  stfth  cases  It  must  be  sd  alleged  in 
the  bin  and  sietalQed  by  the  proofs.  It  la 
not  so  alleged  In  the  case  at  bar.  A  state 
of  fftcto  la  set  out,  from  which  It  is  feared 
that  the  discretion  may  be  exercised  to  the 
prejudice  of  the  rights  of  the  complainant; 
but  the  defendants,  in  theh-  answer.  Insist 
that  they  are  not  responsible  for  the  exist- 
ing state  of  feeling  between  the  parties,  and 
repudiate  the  Idea,  that  it  will  affect  their 
action. 

"I  cannot  see  In  the  present  condition  of 
affairs  that  the  plaintiff  Is  entitled  to  the  re- 
lief asked  for,  and  the  bill  will  have  to  be 
dismissed.  An  interesting  question  may 
arise  hereafter,  resulting  from  the  death  of 
ofie  of  the  trustees,  and  that  Is  whether  or 
not  the  surviving  trustee  can  exerdse  the  dis- 
cretion vested  in  them  by  the  wlll,.and.  If  not, 
what  becomes  of  the  devise.  But,  under  the 
presmt  state  of  pleadings,  it  would  not  be 
proper  to  pass  upon  any  such  question  untO 
It  arises." 

That  opinion  disposes  of  all  the  questions 
arising  In  the  appeal,  except  the  assignment 
of  error  that,  when  the  court  determined  that 
the  complainant  took  nothing  under  the  will 
of  Urs.  Narclssa  B.  Dlllard,  It  ought  to  have 
given  him  time  to  have  shown  what  he  was 
entltied  to  out  of  the  profits  of  the  John 
Tnm«r  estate,  etc.,  under  the  wOl  of  Terlsha 
Turner,  as  he  only  made  a  claim  to  an  inter- 
est in  the  profits  of  tiiat  estate  In  the  event 
the  court  held  that  he  took  nothing  under,  his 
mother's  will. 

A  reasonable  time  within  which  to  pre- 
pare his  case  upon  this  point  ought  to  have 
been  given  b.lm  If  it  had  been  asked  for  at 
the  proper  time.  But  the  decree  recites  that 
**this  cause,  which  has  been  regularly  ma- 
tured and  set  for  hearing  at  the  roles  upon 
the  bill  of  the  complainant  taken  for  confess- 
ed, upon  proper  process  duly  executed  as  to 
all  the  defendants,  mme  on  this  6aj  to  be 
heard  upon  the  bill  and  exhibits  therewith, 
the  demurrer  and  answer  of  William  8.  Dll- 
lard, Stephen  T.  Dillard,  and  John  G.  Mon- 
day, trustees,  under  the  will  of  N.  B.  Dll- 
lard, and  upon  the  demuirw  and  answer  of 
William  S.  Dlllard  in  his  own  right  and  as 
executor  of  B.  Dlllard,  which  said  demur- 
rers and  answers  were  heretofore  filed  by 
leave  of  the  court,  and  was  argued  by  coun- 
sel." From  this  it  Is  clear  that  the  cause 
was  submitted,  not  upon  one  branch,  but 
npon  the  whole  case,  and  there  la  nothing  in 
the  record  to  show  that  the  compUilnant 
tiien,  or  at  any  other  time,  asked,  or  even 
intimated,  that  he  desired  further  time  to 
prepare  his  case.  The  manner  In  which  the 
cause  was  submitted,  and  his  failure  to  ask 
for  further  time  to  prepare  his  case  for  trial, 
show  that  this  assignment  of  error  ought 
also  to  be  overruled. 

I  am  of  opinion,  therefore,  that  there  is  no 
error,  .  In  the  decree  com^aliied-  o^  and  that 
It  should  be  affirmed. 
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ICABSHALL  t.  PALMEB.i 
(Sninwiiw  Ooort  of  An>eato  ctf  Virginia.  April 
18k 

KncuRiR-OmnrAHT  as  Fuiimrv— Aiiomn  or 
RBOornT— E<TiDBiri». 

1.  One  cannot  reeorer  as  lole  plaintiff  In 
ejectment  tiie  iDtereati  of  botb  himself  and  his 
cotenants. 

2.  Where  plaintiff  shows  tiiat  he  Is  only  a 
ootenant.  he  most  show  the  extent  of  the  In- 
terest claimed  br  him  so  that  the  Terdict  or  the 
Jndgment  will  dearly  show  the  amonnt  of  his 
interest. 

Error  to  clnult  conrt,  Nortiiamberland 
county. 

Actlcsi  by  Henry  M.  Marshall  against  one 
Palmer.  Jndgmmt  for  defendant,  and  plain- 
titr  brings  error.  Affirmed. 

Robert  M.  Mayo,  for  plaintiff  in  error. 

RIELT,  J.  Tbis  Is  a  suit  In  ejectment, 
brought  by  Henry  M.  Marshall  as  one  of  the 
beira  of  James  Marshall,  deceased.  At  the 
trial,  by  agreement  of  the  parties,  a  Jury  was 
waived,  and  all  matters  of  law  and  fact  snb- 
mltted  to  the  court,  which  rendered  Judg- 
ment for  tbe  defendant  The  plaintiff  brought 
suit  for  the  premises  in  controversy,  both  for 
himself  and  all  the  other  heirs  of  James  Map- 
shall,  through  whom  he  claims,  and  sought  to 
recover  the  entirety  for  himself  and  them. 
This,  I  apprehend,  cannot  be  done.  One  may 
sue  in  ejectment,  and  recover  less  than  he 
claims  In  his  declaration  (Clay  v.  White,  1 
Mnnf.  162;  Callis  T.  Kemp,  11  Qrat  78;  and 
2  Tuck.  Comm.  17^,  but  be  cannot  recover 
more  than  he  proves  that  he  has  title  to  la 
himself.  He  cannot,  In  his  own  name,  as 
sole  plaintiff,  recover  the  respective  Interests 
of  his  cotenants.  Their  several  Interests, 
though  undivided,  are  distinct  and  dlfferrat. 
He  cannot,  In  his  own  name,  represent  or 
bind  Ills  cotenants.  Each  must  sue  for  him- 
self, and  in  his  own  name.  The  plaintiff  can 
only  recow  such  Interest  in  the  premises  as 
he  may  prove  that  he  himself  is  entiUed  to. 
Hellyer  v.  King,  6  Eich.  791;  Saul  v.  Daw- 
son, 3  Wlls.  49;  Qray  v.  Glvens,  26  Mo.  291, 
803;  and  Dewey  v.  Brown,  2  Pick.  387.  And 
while  one  may  bring  suit  for  the  whole  of 
the  premises,  and  Ills  action  wIU  not  be  de- 
feated, if  he  should  fall  to  prove  that  he  was 
entitled  to  the  entirety,  but  showed  that  he 
was  enUtied  to  some  less  interest,  yet  It  is 
Incumbent  upon  him  not  only  to  establish  the 
legal  title  in  himself  to  such  less  interest, 
but  he  must  also  establish  the  extent  of  such 
interest  If  It  appears  that,  there  are  other 
persons  interested  with  him  as  cotenants,  he 
must  prove  what  Is  the  share  or  proportion 
of  the  land  that  belongs  to  him.  His  undi- 
vided intereart  must  be  made  certain  and  defi- 
nite. It  must  be  clearly  designated.  Code 
Va.  9  2747.  If  he  falls  to  do  this,  so  that  it 
cannot  be  specified  by  the  verdict  of  the  Jury 
oc  the  judgment  of  the  conrt,  he  cannot  re- 


X  Sorted  by  F.  B.  Klricpatrick,  Es^.,  of  the 
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carer,  and  Jndgmeot  ffiHat  be-fendered  fbr 
the  defdndOBt  .Cralf  v.  McBrido,  9  Dana, 
427;  Oraig  T.  Taylor,  6  B.  Mon.  457;  Callls 
T.  Kemp,  11  Ozat.  78;  and  Dawaon  t.  Mills, 
82  Pa.  St  S02.  The  record  dlsdbaes  that  the 
plaintiff  In  enor  sued  n  only  one  of  the  taelra 
of  James  AttcafaaU.  He  does  not  pretend  that 
he  Is  the  only  belr,  but  In  the  declaratiatt  al- 
leges that  there  are  othw  heirs  of  said  de* 
cedent  And  tlw  evidence  offered  on  the  trial 
la  to  the  same  effect  He  does  not  all^  In 
his  decIaratiOD  the  names  or  the  number  of  the 
heirs.  Nor  does  be  state  the  extent  of  tda 
undivided  share  or  Intorest  In  the  land,  nor 
the  proportion  to  which  he  Is  entitled.  Nei- 
ther does  the  evidence  supply  this  fatal  de- 
fect It  only  shows  that  he  la  one  of  the 
said  heirs.  They  may  be  few,  or  they  may 
be  many.  The  extent  of  the  interest  whlcb 
the  plaintiff  claims  for  himself  ia  left  wholly 
in  doubt  There  Is  nothing  in  the  entire  rec- 
ord by  which  his  Interest  may  be  designated 
or  rendered  colaln;  nothing  on  which  a 
Judgment  In  his  tamr  could  be  founded,  even 
If  we  were  to  come  to  the  conclusion  that  the 
heirs  of  James  Marshall  were  entiUed  to  re- 
cover the  premises  sued  for,  aa  to  which  we 
do  not  wish  to  be  considered  as  expressing  or 
intimating  any  opinion  whatever.  No  other 
Judgment  could  have  been  rendered  by  the 
drcnlt  conrt  of  NwtimmbeiiaBd  county  than 
for  the  defendant  and  for  the  fcvegolng  rea- 
sons the  same  Is  affirmed. 


(US  K.  0.  IK) 

WEBB  et  aL  v.  HTOKS  et  at 
(Supreme  Conrt  of  North  Carolina.  April  2, 
1805.) 

AsBCMpaiT— Flbadino — Cacsb  or  Acnov. 
A  petition  allering  fliat  the  assignee  of  an 
iuRoIvent  debtor,  while  carrying  on  the  busine« 
of  the  assignor  under  an  agreement  with  the 
defendants  and  other  creditors  of  such  aasignor, 
and  for  th^  benefit  became  Indebted  to  plain- 
tiffs, and  that  all  matters  between  such  ssiiignee 
and  cFeditors  rdative  to  the  assigned  estate  bad 
been  submitted  to  arbitzation  under  an  agree- 
ment not  alleged  to  have  been  signed  by  plain- 
tiffs, and  the  resulting  award  found  tiie  asrign- 
ed  estate  Indebted  to  plaintiffs  In  the  anm  sned 
for,  does  not  state  a  cavse  of  aefi<tt  against  de- 
fendants. 

Appeal  from  superior  eoart,  Gumberiand 
county;  Brown,  Judge. 

Action  by  a  A.  Webb  and  O.  B.  Webb, 
partners  as  A  I*  Webb  &  Bom,  M.  McD. 
Williams,  and  6.  W.  Buhman,  assignee  ot 
M.  McD.  Williams,  against  B.  W.  Hides  and 
otbws.  From  a  Judgment  fbr  defendants, 
plaintiffs  am>eal.  Affirmed. 

Plaintiffs  filed  the  following  compliUnt: 
*'<1)  That  Chaa.  A.  Webb  and  Oscar  EL 
Webb,  above-nanaed  plaintifts,  at  the  times 
hereinafter  named,  were  parbiers  doing  busi- 
ness at  Baltimore,  Maryland,  aa  A.  L.  Webb 
&  Sons.  (2)  That  the  plaintiff  M.  McD. 
Williams,  at  said  times,  during  the  year  1891, 
was,  at  the  Instance  of  and  as  agent  for  the 
defendants  J.  Z.  Goeeler  and  9.  W.  HkAa. 
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and  by  thetr  consent,  doing  bnslness  at 
Sprout  Springs,  N.  C,  and  as  such  became 
Indebted  to  tbe  said  A.  L.  Webb  &  Sons 
In  the  antti  of  eight  hundred  and  nJnety- 
flre  dollars  and  thlrty-slx  eents  <$895.30), 
wttb  Interest  from  April  19,  1892,  which  Is 
the  amount  of  said  Indebtedness.  (3)  That 
on  or  about  January  2,  1892,  the  said  J.  T. 
<5ossler  and  R.  W.  Hlcts  agreed  with  said 
M.  McD.  WUllams  to  submit  to  arbitration, 
In  order  to  ascertain  the  amounts  due,  and  to 
settle  all  matters  of  difference  between  the 
said  M.  McD.  "WlUlams,  J.  T.  Gossler,  R.  W. 
Hicks,  and  the  creditors  of  W.  J.  McDIarmld 
&  Bro.  and  the  said  Williams.  (4)  That  on 
said  January  2,  1892,  as  plaintiffs  are  In- 
formed and  believe,  the  said  J.  Y.  Oossler 
and  R.  W.  Hicks  contemplated  and  were  In- 
tending to  form  a  cor[>oratlon  for  the  pur- 
pose of  working  the  properties  wblch  had 
been  In  the  possession  and  use  of  M.  McD. 
WUllams  whilst  so  doing  bastness  for  them, 
and  as  their  agent,  as  above  alleged;  and, 
as  part  of  the  agreement  to  arbitrate,  it 
was  stipulated  that  the  corporation  to  be 
formed  should  Immediately,  upon  the  com- 
ing In  of  the  award,  become  bound  therefor, 
together  with  said  Oossler  &  Hicks.  (5) 
That  In  accordance  with  the  Intention  of 
iald  GoBBler  &  Hicks,  as  above  set  forth, 
they  procured  to  be  formed  a  corporation  un- 
der the  name  of  the  Consolidated  Lumber 
Company,— the  above-named  defendant  (6) 
That,  In  accordance  with  said  agreement 
to  arbitrate,  Jas.  O.  MacRae  and  N.  A.  Sin- 
clair were  duly  named  as  arbitrators,  and 
C.  W.  Broadfoot  as  umpire.  f7)  That  said 
M.  McD.  Williams,  on  or  about  the  eth  day 
of  January,  1892.  failed  In  business,  and 
made  an  ■  assignment  of  his  property  to  G. 
W.  Buhman,  above-named  plaintiff,  for  the 
benefit  of  his  creditors,  and  his  estate  Is  In- 
solvent (Si  That  afterwards,  said  arbitra- 
tors and  umpire,  after  bearing  and  due  con- 
sideration of  the  ai^ttere  of  difference  sub- 
mitted to  them,  adjudged  that  the  Indebted- 
ness to  the  plaintiffs  A.  Webb  &  Sons 
was  4ight  hundred  and  ninety  and  *Vioo 
dollare,  which  award  was  dnly  made  on 
July  1st,  1892.  Wherefore  the  plaintiffs  de- 
mand Jndgment  (1>  against  the  defendants 
John  Y.  Gossler  and  R-  W.  Hicks  for  eight 
bundrad  And  ntaety-five  and  »«/ioo  dollars, 
with  Intwost  on  same  ^m  April  19,  1892, 
and  against  tbe  defendant  the  Consolidated 
Lumber  Company  for  eight  hundred  and 
ninety  and  *8/ioo  dollars,  and  Interest  on 
same  from  July  1st,  1892;  (2)  against  all  th^ 
defendants  for  tbe  coets  and  disbursements 
«xpendM  In  tbls  acUon,  And  for  all  other 
and  furtbw  r&tet  to  which  plaintiffs  may 
be  Justly  entitled." 

The  agreement  of  1891,  referred  to  In 
paragraph  2  of  the  complaint  was.  In  effect, 
an  ftgre«n«t  betT(«en  the  creditors  of  W. 
J.  McDIarmld  &  Bro.  that  M.  McD.  WIl- 
IlAms,  as  assignee,  shonM  continue  the  busi- 
ness of  -McIMAnnld  A  •  Bro.  for  one  year 
T.2lB.B.no.lO— 48 


from  January,  1891,  At  the  end  of  which 
time  he  should  "render  An  accodnt  of  the 
said  bn^ness  to  the  said  creditors,  when  It 
may  be  determined  by  a  majority  In  value  of 
the  creditors  then  unsatisfied  whether,  and 
for  h<)w  long,  It  shall  be  farther  continued, 
or  whether  the  said  business  shall  then  be 
wound  up  by  a  «ale  of  the  said  property." 
It  was  further  provided  that  the  assignee 
should  receive,  as  his  entire  compensation, 
5  per  cent  on  all  rec^pts  from  salee,  in 
Den  of  tbe  S  per  cent,  on  receipts  and  dis- 
bursements provided  for  In  tbe  assignment. 
The  agreement  referred  to  In  paragraph 
3  of  the  complaint  was  not  signed  by  plain- 
tiffs, nor  were  they  In  any  way  made  par- 
ties thereto;  and  the  award  mentioned  In 
paragraph  8  fbund  that'  the  "estate  held  by 
M.  McD.  Williams,  assignee,"  was  Indebt- 
ed to  plaintiffs  In  the  sum  of  -$89a46.  bat 
did  aat  adjudge  this  to  be  an  Indebtedness 
of  defendants. 

The  court  held  "(1)  that  A.  L.  Webb  &  Son 
were  not  parties  to  the  agreement  to  arbi- 
trate, and  the  award  tiiereon,  and  not  bound 
by  It,  and  cannot  maintain  an  action  upon 
It;  (2)  tiiat  tbe  agreement  of  January.  1891, 
does  not  render  the  defendants  Gossler  & 
Hicks  Hable  to  A.  L:  Webb  &  Sou  for  the 
debt,  sued  on;  (3)  that  the  defendant  the 
Consolidated  Lumber  Company  is  not  liable 
to  plaintiffs."  And  Judgment  Was  rendered 
accordingly. 

N.  A.  Sinclair  and  Shepbeid  &  Busbee,  for 
appellants.  HacRae  &.  Day  and  H.  McD. 
Robinson,  for  appellees. 

FITBCHES,  Ji  The  first  thing  called  to  our 
attention  In  considering  this  case  Is  the  al- 
legations of  plaintiffs*  complaint,  and  It  was 
admitted  by  the  learned  counseJ  who  ar- 
gued the  case  In  this  court  not  to  be  a  very 
clear  statement  of  plaintiffs'  cause  of  action. 
But  they  contended  that  It  was  a  defective 
statement  of  a  cause  of  action,  and  not  a 
statement  of  a  defective  cause  of  action;  that 
a  cause  of  action  is  stated  with  sufflclent 
clearness  and  certainty  not  to  mislead  de- 
fendants, bat  to  give  them  notice  of  plain- 
tiffs' claim,  when  and  how  It  was  created, 
and  how  they  became  liable;  that,  this  being 
so,  the  court  ought  to  sustain  the  complaint; 
and  cite  Stokes  v.  'RiJpior,  104  N.  C.  394,  10 
S.  B.  566;  Pulps  V.  Mock,  108  N.  C.  601,  13 
S.  E.  92.  These  cases  went  to  the  very 
verge,  but  we  think  they  were  allowable  un- 
der the  liberal  spirit  of  the  Code,  and  we  do 
not  propose  to  disturb  them.  But  we  do  not 
think  they  sustain  the  complaint  In  this  case. 
They  properly  named  all  tbe  parties,  and 
they  stated  fully  the  facts  constituting  a 
cause  of  action.  Though  they  declared  on  a 
special  contract  they'  stated  facts  that  enti- 
tled them  to  recover  on  the  general  or  Im- 
plied contract  for  serrlceH  performed.  The 
form  of  actions  having  been  abolished  by 
the  Code,  tbe  court  did  nbt  stctp  to  consider 
whetber,  .under  the  old  practice,  they  sbosld 
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bar*  been  actKHU  of  dabt  m  aedoos  of  as- 
■ampBlt;  but  tocdc  np  ttae  beta,  luid  foand 
tbat  a  canw  of  action  waa  stated  entltUng 
the  plaintiff  to  recover,  and  eostalned  the  rnl- 
Ing  of  tbe  conrt  below  In  ao  holding.  Tbese 
woe  caaea  where  a  cause  of  action  waa  stat- 
ed, and  Is  called  a  defective  statement  of  a 
canse  of  action.  In  which  the  courts  will  lend 
their  aid  In  pvttbiff  a  vcopee  construction  <hi 
tbe  facte  stated.  But,  in  oar  opinion,  tbe 
complatait  in  this  csae  fails  to  state  a  cause 
of  action,  and  In  this  Ilea  tbe  distinction  be- 
tween this  case  and  the  cases  of  Stokes  ▼. 
Taylor  and  Fulps  t.  Mode,  supra.  Ttals  case 
does  not  state  facts  oonstltutbis  a  cause  of 
action. 

Chief  Justice  miephetd,  in  the  ease  of  Las- 
tfter  T.  Roper.  U4  N.  a  17. 18  S.  B.  M6.  lo  a 
weU-eonsldered  opinion,  says,  quoting  from 
ttae  opinion  of  Chief  Justice  Kent  in  Bayard 
T.  Bialcolm,  1  J(dins.  4S8:  **  *I  entertain  a  de- 
elded  opinion  that  tbe  established  principles 
Dt  pleading,  which  con^se  what  Is  called  Its 
■dence,  are  rational,  cendse,  himhions,  and 
admirably  adapted  to  the  Investigation  of 
truth,  and  ought  ocmsequently  to  be  vwy 
cuefiilly  tonefaed  by  tbe  band  of  InnovatlcMi.' 
It  was  but  In  keying  with  the  iplrlt  of  these 
views  that  our  present  system  of  dvil  pro- 
eednre  was  framed  and  enacted,  and  we  find 
tbia  conr^  very  eherUy  after  Its  adoptloa,  re* 
pndlatlng  the  idea  that  k»ise  and  uncertain 
pleadings  would  be  tolerated.  In  Gmmp  v. 
MIms.  64  K.  a  767,  the-conrt  said:  'We  take 
occasion  h«e  to  auggest  to  pleaders  that  the 
rules  of  comni<ai  law  aa  to  the  pleading, 
wbifdi  are  only  the  rules  of  logic,  have  not 
been  abfdlshed  by  the  Code,' "-^itioting;  to 
sustain  this  podtloUi  Farsl^  v.  Nlcbolson,  6S 
N.  a  210;  Oats  V.  Gray,  66  N.  a  442;  Tass 
V.  Association.  01  N.  a  05.  "  *It  was  a  false 
notion,  entertained  by  some  of  the  legal  pro> 
feaslon,  that  tbe  Code  of  ClvU  Procedure  Is 
without  OTder-  or  certainty,  and  that  any 
pleading,  however  looee  and  Irregular,  may 
be  upheld.  On  tbe  contrary,' while  It  la  not 
perfect.  It  has  boQi  logical  wdw.  predslMi, 
and  certiUnty.  when  it  Is  pn^erly  observed. 
Bad  practice,  too  often  tol«ated  and  «icour> 
sged  by  the  courts,  brlnge  about  confusion 
and  unjust  complaints  against  IL*  *  *  * 
It  Is  still  essential  to  state  the  tacts.  •  •  • 
Code^  H  283-S43.  which  provide  that  ther< 
must  be  a  *idaln,  concise  ^tement  of  the 
fscts.  cmistltutlng  a  cause  of  action.'  Roun* 
tree  v.  Brtnson.  98  N.  0.  107.  8  S.  B.  747.  A 
complabit  which  merely  states  a  cmduslon 
of  law^-that  Is.  that  the  defendant  Is  Indebt- 
ed to  the  plaintiff,  and  that  the  debt  has  not 
been  paid— Is  donurrable  both  at  cunmon 
law  and  under  tbe  Coda'*  We  have  quoted 
thus  extensively  ftom  the  case  of  LaseKer  v. 
Boper.  114  N.  C  17.  1$  S.  D.  m  for  tbe  zeap 
stm  that  It  Is  tbe  latest  eapodtlon  we  have 
from  this  court  on  the  qnestlm  of  defective 
pleadings,  and  because  It  aroeara  to  have 
beso  fully  considered  by  the  ooort,  and  ably 
and  exhaustively  treated  In  tbe  <^»bilon,  and 


because  we  tbtnk-lt  jowtrola,  and.  Indeed,  db- 
poses  of,  the  case  imder  eonstdwatlon.  It  b 
not  for  ua  to  say  what  rights  the  pbOntlffs 
might  have  under  a  proper  oonceptlcn  tS 
thdr  case  and  undtf  proper  pleadings,  tmt 
Ing  the  creditors  of  McDemded  Brisl,  who 
signed  BxblUt  A,  aa  a  partnwshlpu  It  la 
only  for  us  to  say  that  there  Is  no  error  In 
tbe  Judgment  <rf  the  conrt  below.   No  snor. 


cut  N.  a  im 
STATE  V.  GITNTEB. 
(Supreme  Conrt  of  Nwth  OsraUaa.   April  80, 

18&5.) 
AssAwr  VBOK  Ambosk 

In  &  trial  for  assnnlt  from  ambush,  com- 
plainant testified  tbat,  after  he  had  been  ordered 
from  tbe  premises  ia  dispute,  he  aaw  defendant 
come  out,  and  point  to  a 'place  near  W,  from 
which  be  inferred  tbat  it  waa  defendant  a  Inten- 
tion to  go  there  and  iboot  bim.  Complaioast 
ran  borne,  returned  with  a  gun,  and  aearcbed  for 
defmdant.  bat,  before  he  discovered  hli  hiding 
place,  was  himself  shot,  reco^slng  defendant 
as  his  aaaailaot  by  the  flash  of  the  gun.  BM 
not  an  assaalt  made  in  a  "secret  maoner." 
Clark.  Jm  dissenting. 

Appeal  from  sui>erIor  court,  Graham  county; 
Shuford,  Judge. 

J,  S.  Gunter  waa  convicted  of  assault;  and 
appeala  Reversed. 

J,  F.  Bay,  for  ^ip^llanL  Hie  Attorney 
Goieral,  for  tlie  State. 

AVERT,  X  An  "assault  oaanot  be  aald  to 
have  beeir  made  In  a  aecret  manner  except 
where  the  peteon  assaulted  la  nncoaacious  tt 
the  presence  as  well  as  of  On  purpose  of  hli 
adversary."  State  v.  F^tton,  iM  K.  a  TK, 
20  S.  B.  I13S.  According  to  tbe  testimony  of 
tbe  proeecutlng  witness  blmsdf,  be  aaw  tba 
defendant  come  out  of  the  bouse  affesr  ec- 
derlng  himself  and  Us  party  to  leave  bli 
premises,  and  be  f^wsecnto:)  Inferred  fnan 
defendant'a  pointing  to  a  place  near  where 
he  Btood  that  It  waa  the  defendan^a  puipoee 
to  go  to  tbat  place  and  shoot  him.  Acting  iq>- 
on  this  inference,  the  prosecutor  ran  to  bis 
own  bousot  a  distance  of  a  few  hundred 
yards,  and  returned  armed  with  a  gun  and  a 
pistol,  and  began  to  search  Cbr  the  defttid- 
ant  about  the  place  where  the  latter  bad  hk- 
dlcated  to  Ua  wUe^  by  pobiting,  tbat  It  was 
bis  intention  to  ga  Tbe  dtf^dan^  **fn>m  am- 
bush," aa  tbe  prosecutor  testUea;  shot  at  hbu. 
before  bla  Udhig  pUice  waa  discovered.  At 
the  flash  of  tbe  gun,  however,  tlie  assiJIant 
was  sera  and  recognised  by  tbe  proeecntor. 
It  seems,  thwefwe.  that,  though  not  tmvioos- 
ly  discovered,  the  defwdaat  waa  not  con- 
cealed, but  was  within  tbe  range  of  tht  prose- 
cutw'a  vision.  If  properly  directed,  all  tiu 
wUle. 

It  was  never  taitended  by  the  leglsiatare 
tbat  one  wbo  had  run  sevonl  hundred  ysidi 
to  arm  hlmsdf  with  gun  and  pistol,  and  hsd 
returned  fCr  a  battle  royal  with  an  advetsar;, 
whom  he  knew  to  be  armed  and  ready  and 
anxious  foe  the  conflict  aboold  be  allowed. 
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because  the  ftdVenary  bafl  meantime  taken 
the  prudrat  precanthm  to  atep  Ix^fiid  a  tmsh 
In  order  to  get  tbe  first  fire,  to  Invoke  the  aid 
of  the  criminal  lav  to  bare  blm  convicted 
of  a  felony  for  exblbtUng  aucta  snperlcnr  strat- 
egy. The  atatate  was  mncted  to  protect  the 
Innocent  and  unwary,  not  armed  belllgerenta 
wbo,  In  the  search  for  an  enemy,  draw  his  fire 
tcom  behind  a  masked  battery^  From  the 
prosecntor'B  own  testimony,  he  was  folly 
aware  of  the  defendant's  design,  and,  Instead 
of  keeping  out  of  his  way,  sought  him  where 
he  c^>ected  to  find  him.  3%e  state  cannot 
now,  because  tbe  latter  dianged  bis  position 
In  the  face  ot  apparent  danger,  and  shot  be< 
fore  he  had  been. thrown  on  the  defensive, 
Insist  that  tbe  asmnlt  was  a  secret  one,  or 
that  the  Injured  party  was  soriMised.  He 
had  beai  taken  at  no  disadvantage^  -becatue 
he  knew  at  the  Intoit  to  shoot  -on  the  part 
of  defendant,  and  was  titioronghly  prepared  to 
meet  It  State  v.  Jomlngs,  104  N.  C  776,  10 
S.  24&  He  knew  ttie  neighborhood  at  his 
proposed  rendeevous,  and  was  beating  the 
boshes  for  blm,  as  bis  own  game,  when  he 
rnu  anticipated  In  his  design. 

It  was  never  intended  by  tbe  leglslatare  that 
one  who  is  armed  and  on  tite  aleort,  seeking  ao 
(^portonity  to  shoot  another,  dionld  be  held 
tbe  victim  of  a  secret  assault,  because  his 
adversary  steps  ont  of  the  opoi  way.  In  order 
(If  we  may  ase  a  provincialism)  "to  get  the 
drop  on  him,"  Instead  of  boldly  confronting 
him,  tin  pressed  to  the  wall  by  a  deadly  as> 
sault.  Tbe  Taw  was  not  Intended  to  drive  a 
def^dant  to  the  dilemma  of  elOiM*  waiting 
till  he  can  make  out  a  case  ot  self-defense, 
with  all  of  the  attendant  risk,  or  subjecting 
himself  to  liability  for  a  secret  assault  by 
taking  the  iuitlatlTe  as  against  one  wbo  Is 
searching  for  him  with  deadly  purpose,  and 
prepared  to  carry  it  bat,  and  who  Is  fully 
aware  that  be  Is  In  the  vicinity,  and  Is  like- 
wise armed.  With  such  knowledge  of  the 
presence  and  purpose  of  the  defendant.  If  the 
prosecntor  was  taken  at  any  disadvantage.  It 
was  because  he  willfully  exposed  himself  with 
notice  of  the  exteijt  of  his  own  danger.  It 
further  appears  that  tbe  person  who,  for  the 
purposes  of  the  prosecution,  poses  as  an  In- 
nocent sufferer  from  a  secret  and  unexpected 
assault,  was  himself  trying  to  overcome  forci- 
ble resistance  to  a  forcible  entry  upon  land 
In  possession  of  the  person  wbo  ofTered  the 
resistance.  Tbe  assault  was  not.  In  any  as- 
pect of  the  testimony  relied  upon  by  tbe  state, 
made  In  a  secret  manner.  In  refusing  to  In- 
struct the  Jury  as  requested,  there  was  er- 
ror, which  entitles  the  defendant  to  a  new 
trial. 

CLARK,  J.  (dissenting).  Tbere  Is  no  ex- 
ception raising  any  suggestion  tliat  the  de- 
fendant acted  In  self-defense.  The  sole  ex- 
ception Is  that  be  did  not  commit  the  assault 
"In  a  secret  manner."  The  legislature  taking 
note  of  tbe  fact  that,  while  an  attempt  to 
commit  either  of  tbe  otbw  three  capital  of- 


fense was  a  felony,  fhe  attempt  to  biitrder' 
was  only  a  misdemeanor,  punishable  with 
fine  and  Imprisonment,  enacted  chapter  32, 
Acta  1887,  which  provides  that  a  malldoos 
assault  and  battery  with  d«idly  weapon,  "by 
waylaying  or  otherwise.  In  a  secret  manner, 
with  Intent  to  kill,"  should  be  a  felony.  Tbls 
assault  was  made  with  a  gon,  and  with  intent 
to  kill,  the  prosecutor  bdng  shot  In  the  leg. 
The  witness  Is  uncontradicted  who  testified 
that  the  defendant  "fired  his  gun  at  him  from 
nmbu^*'  It  would  seem  that  this  was  "by 
waylaying  or  otherwise  In  a  secret  manner." 
Indeed,  It  Is  the  very  mischltf  intended  to  be 
met  by  the  act  whlcta  proposed  to  lessen  t4ie 
number  and  danger  of  asaanlts  with  Intent 
to  klU  by  requiring  the  party,  imSec  fear  of 
heavier  penalty,  to  fight  without  omcealmeot, 
openly  and  &lrly.  Furthermore,  the  Judge 
charged  the  jury  that  the  defendant  was 
guilty  of  a  secret  assault  If  "he  was  at  the 
time  concealed  from  the  witness'  view  (the 
witness  being  the  man  who  was  shot),  so  that 
the  witness  could  not  see  blm,  nor  see  that  the 
assault  was  about  to  be  made,  although  the 
witness  might  have  had  reas<m  to  brieve 
tt&t  the  defendant  was  near,  and  meant  to  as- 
sault Mm."  This  wonlA  seem  correct  If  a 
man  intending  to  travel  a  certain  road  la 
told  that  an  enemy  is  lying  In  ambush  for 
him.  and  such  enemy  does  fire  on  him  from 
ambush  and  wound  him,,  it  is  aooe  tbe  less  an 
assault  in  a  secret  mannw  because  the  victim 
was  put  on  his-  guard,  and  was  lo(Alng  out 
gun  In  hand,  to  protect  himself.  The  only 
difference  in  this  case  Is  thai  the  witness  was 
warned,  not  by  a  friend,  but  by  seeing  the 
defendant  enter  the  thicket  along  tbe  In- 
tended path  of  the  witness,  with  a  gun  In  bis 
hand.  The  witness  got  his  gun,  and,  while 
going' along  the  path,  "was  shot  from  am- 
bush" by  defendant  who  was  "concealed 
fn»n  view/'  so  tliat  witness  could  neltbw  "see 
blm,  nor  that  he  was  about  to  shoot."  The  se- 
cret manner  deprecated  by  tbe  statute  Is  Just 
this  mode  of  proceeding,  and  Its  secrecy  is 
not  taken  away  by  the  fact  that,  by  warning 
of  friends  or  the  previous  evidence  of  his  eyes, 
the  witness  had  reason  to  believe  that  a  man 
Is  lying  In  ambush  with  Intent  to  kill  him. 
In  State  v.  Jennings,  104  N.  C.  774.  10  S.  E. 
249,  It  was  held  to  be  a  secret  assault  when 
tbe  prosecutor,  standing  In  the  public  square 
of  a  town,  was  cut  with  a  knife  from  behind 
by  the  defendant,  whom  the  prosecutor  Im- 
mediately grabbed.  The  court  held  that  it 
was  not  necessary  that  defendant  should  have 
endeavored  to  conceal  his  Identity,  but  that 
the  statute  was  based  "ou  the  Idea  of  fair 
play,"  and  to  make  it  "doubly  dangerous  to  as- 
sail a  person  on  unequal  terms,"  which  in  that 
case  consisted  in  striking  the  witness  with  a 
knife  before  be  was  seen.  This  Is  approved  In 
State  V.  Shade,  115  N.  C.  757,  20  S.  B.  537,  and 
State  V.  Patton,  115.  N.  C.  753,  20  S.  E.  538. 
In  all  three  cases  It  Is  expressly  stated  that 
"shooting  by  one  lying  In  ambnsh"  would  be 
plenary  proof  Dt  an  assault  in  a  secret  nuu» 
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aa,  and  Oftt  Icm  woold  be  snfficlent  In  tne 
present  case  the  teatlmonr  of  the  witness  Is 
nncomtradictea  that  he  was  shot  from  am- 
bush by  a  concealed  person,  whom  he  could 
neither  see,  lunr  see  that  he  waa  about  to 
shoot  The  Jury  found  from  the  evidence  that 
the  defendant  was  the  man  who,  while  thus 
cmcealed  In  ambush,  ahot  the  ;^osecutor. 


016  N.  C.  771) 

COWEN  T.  WITHROW  et  al. 
(Sapreme  Court  of  North  Carolina.    April  SO, 
1895.) 

PdrcbasbitExxcution  Sim— IfonfTB— Prstiocs 

UHBB0I8TBRKD  DEED— ACT  OT  1885— PrO- 
T18IOS  roH  Reoistratioi?. 

1.  Act  1886,  c.  147,  providing  that  no  pur- 
ebase  from  a  bugatnor  or  lessor  shall  pass  title 
as  against  an  nnrpffistered  deed  exernted  priur 
to  December  1,  1S8C,  of  which  the  purchaser  has 
notice,  applies  to  a  purchase  at  an  execution 
sale. 

2.  Act  1885,  1 147,  providing  that  an  nnreg- 
Istered  deed  shonld  not  be  good  against  an  af  ti^r 
pnidiaser,  whose  deed  Is  first  registered,  also 
provides  that  the  act  should  not  apply  to  deeds 
previously  executed  until  Jannair  1.  1886,  and 
that  an  anregistered  deed  ahonld  be  good  as 
against  an  after  purchaser  taking  with  DOtico 
thereof,  and  in  express  terms  repeals  Code,  I 
1245,  wbidi  requires  tiie  registration  of  deeds. 
Hdd,  tiiat  the  act,  by  imoli  cation,  continued  in 
force  section  1245  until  1886,  so  as  to  authorize 
the  re^tration  until  then  of  previously  executed 
deeds. 

Clark  and  Montgomery,  disienflnc 

Appeal  from  superior  coor^  Jtatherford 
county;  Winston.  Judge. 

Action  of  ^ectment  by  3.  0.  Gowen 
agalust  T.  J.  Wlthrow  and  othera.  From  a 
judgment  for  plalntlfT,  defendants  appeal. 
Reversed. 

For  reports  on  former  appeals,  see  13  S. 
E.  1023,  16  a  B.  887.  17  8.  B.  575,  and  18 
8.  B.  646. 

S.  Oallert,  for  appdlants.  Justice  &  fus- 
tic^ for  appellee. 

.  FURGHES.  J.  We  are  now  considering 
this  case  for  the  fifth  time,  and  propose  to 
treat  it  on  a  dIfCerent  line  from  that  hereto- 
fore pnrsaed,  with  the  hopia  It  may  not  re- 
turn to  trouble  us  again.  This  is  an  ac- 
tion of  ejectment.  In  which  plain tifT  alleges 
title  in  himself,  and  this  Is  denied  by  de- 
fendants. This  allesatlon  .of  plaintiff  and 
denial  of  defendants  make  an  Issue  of  title, 
and  plaintiff  must  recover,  if  be  recaveva  at 
all,  upon  the  strength  of  his.  title,  and  not 
on  the  weakness  of  defendants*  title.  It  Is 
not  necessary  that  defendants  should  do 
anything  until  plalntUT  has  shown  that  be 
Is  the  owner  of  the  land.  If  he  falls  to  do 
this,  he  must  fall  to  recover.  But  this  Is 
not  the  case  with  defendants.  They  need 
not  show  any  title  in  them  to  defeat  plaln- 
titrs  recovery.  It  is  snffldent  for  them  to 
show  that  plaintiff  has  tto  tltl^  to  the  land 
In  controrersy.   Phdntiff,  recognlzinff  the 


fact  that  the  burden  was  <m  him,  nndertook 
to  show  that  be  was  the  owner;  and,  to  do 
this,  Introduced  in  evidence  a  deed  from  the 
sheriff  of  Rutherford  county,  dated  the  3d 
day  of  December,  18SS,  for  the  lands  In  dis- 
pute, showing  that  they  were  sold  as  the 
lands  of  T.  J.  Wlthrow.  Be  then  placed  In 
evidence  three  executions  against  T.  J.  Wlth- 
row, based  upon  docketed  Judgments  in 
Bntherford  county.  One  of  these  Judgments 
was  docketed  on  the  10th  of  Septemb^,  1SS5, 
and  the  other  two  after  that  time.  Posses- 
slon  of  defendants  beitig  admitted,  plaintiff 
closed  his  case,  and  di^endants  undertook 
their  defense^ 

The  defendant  P.  J.  Wlthrow  offered  in 
evidence  a  deed  from  T.  J.  Wlthrow  to  her 
for  the  lands  In  coptroversy,  dated  the  5th 
day  of  August,  18^  and  registered  on  the 
26th  day  of  November,  18^.  This  deed 
was  objected  to  by  plaintiff,  objection  sus- 
tained by  the  court,  deed  ruled  out,  and  de- 
fendants excepted.  The  defendant  P.  J. 
Wlthrow  then  Introduced  as  a  witness  her 
husband,  T.  J.  Wlthrow,  and  offered  to  prove 
by  him  that,  before  the  plaintiff  bought  the 
land  In  controversy,  he  (witness)  told  the 
plaintiff  that  the  land  was  not  his;  that  be 
had  sold  It  to  P.  J.  Wlthrow;  that  she  had 
paid  him  for  it,  and  he  bad  made  her  a 
deed  to  the  same.  She  also  proposed  to 
prove  by  this  witness  that  on  the  day  of 
sale  he  gave  public  notice  of  the  fact  that 
he  bad  sold  the  land  to  P.  J.  Wlthrow;  that 
she  had  paid  him  for  the  same;  and  that 
he  had  made  her  a  deed  therefor;  and  that 
he  informed  J.  C.  Erwln,  the  agent  of  the 
plaintiff,  who  bid  off  the  land  for  the  plain- 
tiff, before  he  bid  off  said  laud,  of  the  facts 
above  stated.  But  all  this  evidence  was 
objected  to  by  plalntlfC.  and  excluded  by 
the  court,  and  the  defendants  excepted. 
Was  there  error  in  the  court's  excluding  this 
evidence?  If  there  was,  the  defendants  are 
entitled  to  a  new  trlaL  If  there  was  not. 
the  judgment  should  be  affirmed. 

The  case  on  appeal  does  not  state  the 
grounds  upon  which  the  court  held  that  the 
deed  of  T.  J.  Wlthrow  to  the  defendant  P. 
J.  Withrow  was  incompetent  It  was  reg- 
istered, and  there  is  no  objection  made  to 
the  sufficiency  of  the  probate  or  to  the  form 
of  the  certificate.  It  was  for  the  very  land 
then  In  controversy,  and,' why  it  was  not 
competent  evidence  we  are  unable  to  see. 
As  to  what  effect  It  should  have  upon  the 
Issues  then  before  the  conirt.  and  being  tried, 
was  a  different  thing,  and  one  proper  for  the 
InstructionB  or  rulings  of  'the  court,  accord- 
ing to  its  understanding  of  the  law.  We 
can  conceive  of  no  reason  f6r  excluding  this 
deed,  nnless  we  hold  that  a  deed  .executed 
in  1^  could  ttot.be  probated  abd  registered 
In  1SS9.  Indeed,  tUs  was  the  ground  upon 
which  plaintUTs  counsel  undertook  to  sus- 
tain the  n^lng  oC  the  court.  In  rejecting  this 
evidence,  in  his  argument  before  us.  That 
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tt  WM  executed  befofe  December,  1885,  anfl, 
was  not  regletiered  before  December,  18S5,' 
and  coqM  not  be  registered  after  that  time. 
This  court  iB  not  prepared  to  give  its  sanction 
to  this  proposition.  We  can  see  no  law  to 
sustain  such  proposition,  and  we  are  glad 
we  do  not,  as  snch  a  ruling  at  this  time 
would  nnsettlft  the  title  to  thousands  of 
tracts  of  land  in  North  Carolina  that  are 
now  considered  settled.  Then,  was  there 
error  in  ruling  out  the  festimon^  of  T.  J. 
Wlthrow?  We  have  stated  that  plaintiff 
must  recorer*  if  he  leooTtf  at  all,  iip<ni  the 
strength  of  his  own  title,  and  not  for  the 
want  of  A  title  In  defendants.  And  this 
evidence,  as  we  understand,  was  offered  hj 
defendants  for  the  purpose  of  showing  that 
plaintiff's  deed  was  invalid;  and  if  It  would 
do  this,  or  tend  to  do  so,  then  tt  was  compe- 
tent, and  shoidd  have  be«i  received,  and  it 
was  error  to  ezdnde  it  We  ml^  stop  here; 

But  the  law  as  contained  In  Chapter  147,  p. 
233,  Acts  1886,  Is  that  after  December  1, 1885, 
whevea  party  pnrduses  land,  with  the  knowl- 
edge that  another  has  pundiased  tiie  same 
land,  and  has  a  deed  therefor  dated  prior  to 
December  1,  lS86t  which  has'not  been  regis- 
tered, the  second  purchaser  shall  acquire  no 
title  as  against  the  prior  tmreglstered  deed. 
Then,  If  this  be  the  la'fr,  and  the  evidence  of 
T.  J.  Wlthrow  would  have  proredt  or  tended 
to  prove,  that  plaintiff  had  knowledge  of  the 
prior  nnregUrtered  deed  of  the  defendant, 
the  evidence  was  competent,  and  should 
have  been  admitted.  Indeed,  it  was  not 
only  competent,  but  bore  directly  np<m  the 
main  iBsue  in  the  case.  Th^  defendant's 
deed  being  put  in  evidence,  It  seems  to  ns 
there  was  but  one  Issue  left  for  the  Jury, 
and  that  was  whether  the  plaintiff  bought 
with  knowledge  of  tbe  defendant's  deed, 
made  In  188S.  This  court  decided,  when 
this  case  was  here  before,  tliat  notice  to  the 
agent,  Erwln,  was  notice  to  tbe  plaintiff  (111 
N.  G.  300, 16  S.  H.  397);  but  defendants  here 
propose  to  prove  actual  personal  notice.  It 
was  also  contended  by  plaintiff  that  the  act 
of  1885  did  not  apply  to  plaintiff;  that,  as 
he  purchased  at  a  sheriff's  sale,  he  was  not 
such  after  purchaser  as  was  prevented  from 
purchasing  with  knowledge  of  a  former 
deed.  But  this  court  has  held  pthra^lse, 
and  we  have  no  disposition  to  ovemUe  that 
opinion.    114  N.  C.  558,  19  S.  B.  64fi. 

But  it  Is  contended  by  plaintiff  that  the 
judgment  creditors  of  T.  J.  Wlthrow  acquired 
liens  on  this  land,  attaching  at  the  date  of 
docketing  their  Judgments,  and  that  plaintiff, 
by  becoming  the  purchase  at  execution  sale, 
stands  in  the  shoes  of  and  has  the  lieneflt  of 
said  liMis.  We  admit  this  proposition  of  law. 
But  plaintiff  got  no  more  than  T.  J.  Wlth- 
row had  (granting  that  bis  de^  is  valid  to 
pass  ^tle,  and  this  Is  only  admitted  for  this 
argument);  and  this  was  but  the  naked  legal 
title,  the  equitable  estate  being  In  P.  J.  Wlth- 
row. >And  when  her  deed  was.r^st««d.  In 


1889,  it  became  a  perfect  legal  and  equitable 
title,  and  related  back  to  the  date  of  her 
deed  (Phifer  v.  Bamhart,  83  N.  C.  333),  and 
wiped  out  all  estate  that  T.  J.  Wlthrow  had 
in  said  land,  and  also  the  Interest  plaintiff  had 
acquired  under  his  deed.  And,  while  we  un- 
derstand It  to  be  admitted  that  this  would 
ordinarily  be  the  case;  yet  It  Is  claimed  that 
this  case  is  an  exception  to  this  genial  rule. 
It  is  contended  that  when  the  Judgment  of  tbe 
State  V.  T.  J.  Wlthrow  was  docketed.  In  1885, 
the  defendant  P.  J.  Wlthrow  oonld  not  have 
registered  ber  deed.  And,  this  being  so,  the 
Jndgment  liens  attached,  and  thereby  took  a 
priority.  And  this  b^gs  us  to  a  considera- 
tion of  the  act  of  1885  (chapter  147).  This  act 
was  ratified  on  the  27th  of  February,  1885, 
and  provides,  In  the  fifth  paragraph,  that  It 
shall  be  in  force  from  and  after  the  Ist  day 
of  Decembo',  1885.  And  It  la  fnrtho-  contend- 
ed that  section  1245  of  tbe  Code  expired  by 
IlmltaticHi,  upon  tbe  adjoummoit  of  the  leg- 
islature in  18S},  and  that  there  was  no  law 
authorising  the  registration  of  any  deed  or 
other  paper  required  to  be  registered,  from  tbe 
adjournment  of  the  legldatnre  of  1995  until 
January,  1888,  and  that  deeds  dated  prior 
to  December,  1885,  cannot  now  be  registered. 
This  Is  an  Important  question,  not  to  say  a 
startUng  one  to  tis,  and.  If  tme,  will  probably 
tmsetUe  the  title  to  10,000  tracts  of  land  in 
North  Carolina.  It  would  be  most  romark- 
•ble,  if  this  Is  tme,  that  we  have  lived  for  10 
years  wlQiout  discording  so  Important  a  mat- 
ter as  this.  We  ara  not  jvepared  to  yitid  onr 
assMit  to  this  proposition.  The  act  of  188.'> 
certainly  contemplated  that  the  registration 
of  deeds  ^uld  go  <m.  In  tbe  first  section  tt 
provides  that  the  provisions  of  this  act  shall 
not  apply  to  deeds,  etc.,  already  executed, 
nntH  the  1st  of  January,  1886.  Why  and  what 
reason  was  there  for  postponing  the  api^lca- 
tion  of  tills  act,  wlilch  was  to  place  deeds  od 
the  same  footing  as  mortgages,  and  to  make 
them  invalid  against  an  after  purchaser,  who 
gets  his  deed  registered  first,  if  the  owner  of 
the  deed  had  no  right  to  have  bis  "prior  deed" 
registered?  Would  it  not  be  adding  Insult 
to  the  injury  to  notify  the  citizen  that  we  will 
not  apply  tbe  mortgage  law  to  you  until  the 
1st  of  January,  1880,  but  In  the  meantime  we 
will  not  let  you  register  yonr  deeds  and  jfet- 
feet  your  titles? 

.  But,  again,  the  second  proviso  of  the  same 
section  (Act  1885)  provides  that,>  If  any  per- 
.son  shall  pnrchase  any  land  from  any  prior 
donor  or.  lessor,  it  "shall  avail  or  pass  no 
title  as  against  any  unregistered  deed  execut- 
ed prior  to  the  1st  day  of  Decemi)er,  1885. 
when  the  person  or  persons  claiming  under 
such  unre^tered  deed  shall  be  In  the  actual 
possession  and  enjoymait  ot  sUch  land,  either 
In  person  ot  by  his  or  their  tenants,  at  the 
time  of  the  execution  of  such  prior  deed,  or 
when  the  person  or  persou,  claiming  under  or 
uiiitiii  such  second  deed,  tiad,  at  tbe  time  oi 
taking  or  purchasing  under  such  deed,  actual 


Digitized  by  Google 


978  60UTHBA8TBRN  BfiFORTXR,  ToL  2L  (N-  C 


or  eonatniotlTe  notice  ot  such  unreslsterefl 
deed,  or  the  claim  of  tbe  person  or  persons 
holding  or  claiming  thereimder."  Can  it  be 
possible  that  tbe  legislature  would  have 
made  such  a  provlaion  as  this  without  Intend- 
ing to  provide  a  means  by  which  such  prior 
deeds  might  be  registered?  Or  did  the  leg- 
islature Intend  to  say  to  the  holder  of  such 
deed  that  "you  cannot  register  It,  but  you  had 
better  be  on  tbe  lookout,  or  some  fellow  will 
get  your  land"  ? 

But,  agaUi,  the  second  section  of  this  act 
provides  that  persons  folding  unregistered 
deeds  e:tecuted  prior  to  tbe  1st  of  Janoary. 
18S6,  may  have  them  recorded  without  proT- 
iog  their  execution,  but  "upon  the  affidavit 
ot  the  holder,  and  that  such  deeds  and  affida- 
vits shall  be  entitled  to  reffistratlon  In  the 
same  manner  and  with  tbe.  same  effect  as  if 
proved  la  the  manner  prescribed  by  law  for 
other  deeds."  Why  Bhonld  the  legislature  say 
this  U  thoe  was  no  means  by  which  they 
could  be  registered?  And  tbe  legislature  Is 
so  anxious  tiiat  everybody  should  have  tbelr 
deeds  registered  before  the  mortgage  law  ap- 
plied tbat  the  fourth  section  reduces  the  fees 
ot  the  clerks  and  r^isten  on  sncta  deeds.  And 
tbe  fifth  section  prorides  that  the  secretary 
of  state  shall  canse  this  act  to  be  published 
In  at  least  tbrao  newspapers  In  each  judicial 
district,  and  shall  send  copies  thereof  to  tbe 
cl«ks  and  registers,  to  be  posted  In  their  of- 
flees.  And  the  reglstw  of  each  connty  shall 
cause  the  same  to  be  posted  In  as  many  as 
four  public  places  in  each  township  in  his 
comity,  for  at  least  60  days  before  this  act  of 
1S85  goes  Into  effect  Then,  v  by  do  all  this, 
If  no  (Hie  oonld  have  any  deed  or  contract  reg- 
istered? 

We  know,  as  a  matter  of  fact,  tiiere  never 
was  snch  a  harrest  tm  ctorks  and  registers. 
Almost  everybody  was  rushing  forward  to 
get  their  dee^  registered  before  the  new  act 
took  effect  And  we  have  do  doubt  that  more 
dee4?  were  registered  in  tbe  year  than 
had  bem  reglsto^  in  any  other  10  years  In 
the  history  of  the  sbtte.  It  must  be  manifest 
that  the  act  of  February,  18S5,  regarded  sec- 
tion 1245  of'  the  Code  as  continuing  In  for(» 
and  effect  until  repealed  by  that  act.  Tbe 
first  sentence  In  the  act  of  February,  1SS5,  Is 
to  repeal  section  1245  of  the  Code.  This  act 
Is  to  go  into  effect  on  the  1st  day  of  January, 
ISSe.  Why,  then,  slionld  tbe  act  of  February, 
18S5,  which  does  not  go  Into  effect  until  Jan- 
uary, ISSG,  by  express  t^ms,  repeal  section 
1245,  If  this  section  had  expired  at  the  ad- 
Jonmrnent  of  the  legislature  In  March,  1SU5, 
as  contended  by  tbe  plalptlfC?  We  are  not 
willing  to  cast  that  Imputation  upon  the  leg- 
islature and  the  learned  gentleman  said  to  be 
the  author  of  tbe  act  o£  18S5,  as  it  would  do 
to  say  that  this  act  was  passed.  In  express 
terms,  for  the  purpose  of  repealing  an  act 
tbat  would  expire  and  t>e  lifeless  with  the  ad- 
journment of  the  legislature,  and  make  the 
act  r^wallng  it  take  effect  eight  or  nine 


months  after  the  act  they  were  repealing  was 
dead.  Our  opinion  Is  that,  by  clear  Implica- 
tion, tbe  act  of  February,  1S85,  continued  in 
force  section  1245  of  the  Code  until  It  went 
Into  effect  on  the  1st  day  of  January,  1886; 
and  tbat  there  has  been  no  time  since  August 
5,  18S2,  when  defendant  might  not  bare  reg- 
istered her  deed.  There  is  OTor,  and  the  de- 
fendants are  entitled  to  a  new  triaL 

OLARK.  J.  (dissenting).  The  plaintiff 
claims  under  a  deed  from  the  sheriff  upon 
execution  sale  against  T.  X  Withrow,  dated 
Decemb^  3;  1888,  and  registered  December 
11,  1SS8.  Tbe  execution  Issued  on  two  dock- 
eted Judgments  against  blm,  one  ot  them 
taken  at  spring  term,  1885,  and  docketed. 
His  homestead  wiis  laid  off  bi  other  prop- 
erty, and  this  tract  was  returned  as  his 
property  in  excess  September,  ISSS.  The 
feme  defendant  claims  tinder  an  alleged 
deed  from  her  husband  doted  August,  18S2, 
but  not  registwed  till  Norember  26,  1S88, 
nearly  a  year  aft«  the  registration  of  the 
itolntUTs  deed.  By  section  1249  of  tbe 
Code,  which  la  a  copy  of  tbe  law  In  force 
at  the  date  of  the  deed  to  the  feme  defend- 
ant, such  deed  was  not  "good  and  available 
unlesB  registered  within  two  years  atta  the 
date  of  said  deed."  It  was  not  ao  registered, 
and  waa  therefore,  like  an  nnreglstered 
mortgage,  a  nullity  as  to  executions  or 
liens  against  the  grantor,  unless  the  two- 
years  limitation  was  extended.  No  statnte 
of  extension  has  since  been  passed,  nnleas 
tbe  second  proviso  of  section  1,  c.  147,  Act 
1885,  be  so  constmed.  But  it  Is  unneces- 
sary to  construe  It,  for,  granting  It  bears 
that  constroction,  try  its  terms  it  only  took 
effect  Dec«nber  1,  1885,  and  in  tbe  mean- 

.time,  In  tbe  spring  of  1SS5,  the  Uen  of  tbe 
Judgment  docketed  against  T.  J.  Withrow 
at  a  time  when  the  alleged  unregistered 
deed  ta  his  wife  was  a  nullity  (It  being  then 

I  more  than  two  years  "alter  date  of  said 
deed,"  in  August  18S2)  became  a  Tested 
right,  which  conld  not  be  dlrested  by  an  act 
taking  effect  thereafter  on  Decemlier  1. 
1885.  Tbe  sale  Under  execution  Issuing  on 
said  Judgment,  and  deed  thereunder  to 
plaintiff,  dated  back  to  the  spring  of  18$.~i. 

,  and  tbe  plaintiff  acquired  a  good  title.  This 
Is  stated  In  the  dlsscutlng  opinion  of  tbe 
two  dissenting  judges  in  this  case  (112  N. 
C,  on  rage  743,  17  S.  575),  and  the  opin- 
ion of  the  other  three  Judges,  delivered  by 
the  then  olilef  Justice,  In  Its  concluding  par- 
agraph, on  page  739,  112  N.  C,  and  jtage 
575,  17  S.  B..  Impliedly  concedes  the  propo- 
sition, but  avoids  It  on  the  ground  tbat  tbe 
point  was  not  made,  and  no  exception  taken, 
on  the'trlal.  This  time  the  point  was  made 
and  ruled  In  accordance  with  the  Intimation 
of  the  court  and  the  defendant  excepted 
and  appealed.  Fraud  was  alleged,  but  bis 
honor  excluded  the  proof  offered  to  sustain 
tbe  charge,  as  unnecessary,  on  the  ground 
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that  the  abore  priodpletf  entitled  tbft  plaln- 
tlfl  to  recover,  without  going  Into  the  erl^ 
dence  of  fmnd. 

The  act  of  18S5  (chapter  147),  by  Ita  terms; 
dia  not  take  effect  till  December  1,  1885. 
One  of  ita  proTlsiona  la  the  repeal  of  sec- 
tion 1245  of  the  Code,  mie  plaintiff  docs 
not  contend  that  the  repeal  of  this  section 
took  place  prior  to  December  1,  1885,  when 
the  rest  of  the  act  took  effect.  Oh  the  con- 
trary, he  insists  that  section  1245  remained 
Id  full  force  till  that  date.  By  Its  terms, 
the  deed  of  T.  J.  Wlthrow  was  void  and  of 
no  effect,  because  not  registered  "within 
two  years  after  date  of  the  deed,"  which 
was  August  2,  1SS2.  The  deed  being  null 
and  void  as  to  the  creditors  of  the  grantor 
after  August  2, 1S84,  Jnat  as  an  unregistered 
mortgage  would  have  been,  the  Judgment 
docketed  against  T.  J.  Wlthrow,  spring  term, 
1885,  conferred  a  vested  right  in  the  land, 
which  conid  not  be  disturbed  by  an  act  tak- 
ing effect  December  1, 18SS.  Such  act  might 
revive  the  rights  of  the  holder  of  an  tmreg- 
istered  deed,  but  it  could  not  destroy  liens 
acquired  under  the  docketed  Judgment  while 
the  unregistered  deed  'was  noil  and  void  by 
the  terms  of  the  law  th«i  In  force.  It  must 
be  noted  that  the  Odde  (section  1245)  did  not 
extend  the  time  for  the  registration  of  deeds 
for  two  years  ft-om  .Its  ratification,  which 
previous  legislatures  had  been  in  the  cus- 
tom of  doing,  as  seems  to  be  supposed,  but 
simply  kept  In  force  the  foi'mer  act  that 
deeds  should  not  be  "good  and  available," 
unless  registered  In  two  years  "after  date 
of  the  deed."  The  date  of  the  deed  being 
August  2,  1882,  It  ceased  to  be  "good  and 
available"  August  2,  1884.  If  revived,  It 
could  only  be  by  virtue  of  the  act  taking 
effect  December  1, 1885,  for  section;  1245  was 
the  law  up  to  that  date.  Now,  in  the  inter- 
val, while  the  deed  was  a  ntilllty  as  to  the 
creditors  of  the  grantor,  just  as  an  unregis- 
tered mortgage  would  have  been,  the  lien 
of  the  docketed  Judgment  was  acquired  at 
the  spring  term,  1885.  The  plaintiff,  as  pur- 
chaser under  execution  Issued  on  that  dock- 
eted judgment,  gets  a  vested  Interest,  there- 
by acquired,  free  from  any  subsequent  rights 
or  Hens  of  the  unregistered  deed  of  the  gran- 
tee, however  conferred,  by  statute  or  oiJier- 
wise.  This  is  the  office  and  purpose  of  dock- 
eting judgments.  Otlierwlse  they  would  t>e  of 
small  use.  The  plaintiff  having  acquired  by 
purchase,  under  execution  issued  thereon, 
the  vested  right  and  lien  on  the  property 
conferred  by  such  docketed  Judgment,  ante- 
dates any  rights  which  could  be  conferred 
on  the  holder  of  the  unregistered  deed  by 
the  act,  which  did  not  take  effect  till  De- 
cember 1, 1885.  Whatever  the  intent  of  the 
legislature  may  be  supposed  to  have  been, 
It  had  not  the  power,  nor  can  It  be  sup- 
posed to  have  Intended,  to  destroy  vested  In- 
terests In  the  land  acquired  by  the  lien  of 
the  docketed  Judgment  before  the  act  be- 
came operative.   So,  In  McKetban  v.  Terry, 


64  K.  G.  25,  It  was  held  that  the  Hen  ac- 
quired by  a  levy  In  1867  could  net  be  divest- 
ed by  the  homestead  provision  of  the  constl- 
tntlon  adopted  la  1868.  Such  transactions 
as  the  one  .  here  attempted  to  be  set  up  are 
the  strongest  example -and  vindication  of 
the  wisdom  and  necessity  of  the  act  of  1885, 
supra.  The  husband  In  possession  of  land 
under  a  registered  deed  continues  to  receive 
the  rents  and  profits,  and  to  list  and  pay 
taxes  on  It  In  his  own  name.  When  tala 
homestead  Is  set  apart,  this  is  laid  off  as 
his  excess,  without  exertion.  When  the 
excess  is  offered  for  sale,  tben,  for  the  Qrst 
time.  It  Is  contended  that  the  wife  claimed 
that  a  deed  had  been  made  to  her  seven 
yedrs  before.  When  the  plaintiff  offered  to 
show  fraud,  and  to  rebut  the  evidence  that 
the  notice  was  even  then  given,  the  deed 
In  ^act  not  being  recorded  till  a  year  later, 
bis  honor  excluded  It  (and  properly)  as  un- 
necessary, on  the  ground  above  stated, — 
that  the  lien  of  the  docketed  Judgment  was 
not  divested  by  the  subsequent  act  of  the 
leglslatarft 

MONTGOUBRT,  J.,  coacan  la  this  dl«- 
sent. 

OU  N.  c.  WD 
■  -  PATRON  T.  GARBBTT. 
(^npreme  Court  of  North  Carolina.   April  30, 
1899.) 

Award  bt  Arbitratoks  —  Right  to  Bbt  Aaius 
FOR  Histakb — Partial  ExECDTiox  or  Awabd 
— Eftbct  as  Estoppbl. 

l-llie  use  ^  the  words  "adjudge,"  "deter- 
mine,  and  "award,"  by  arbitrators,  In  thoir 
award,  does  not  neceasariij  carry  with  them  the 
idea  of  a  Judgment  according  to  law,  so  as  to 
enable  one  et  the  partias  to  have  the  award  set 
aside,  for  errors  of  law,  where  the  pcnnt  de-' 
died  wag  doubtful. 

2.  A  Tialied  promise  by  a  party  to  an  award 
to  allow  to  the  other  per^  an  additional  credit 
for  an  item.  If  It  was  ioadvertenUy  omitted  by 
the  arbitrators  from  the  -award,  Is  without  con- 
sideratlon.  and  bence  not  binding. 

3.  A  mistake  in  an  award,  arising  from  In- 
advertence and  undue  baste  on  thct  part  of  the 
ai-bitrators,  if  not  cauaed  by  the  frattd  of  either 

finrty,  is  not  ground  for  setting  aside  the  award, 
D  whole  or  in  part. 

4.  Where  we  of  the  parties  executes  his  bond 
for  the  amount  of  an  award,  in  fulfillment  of  the 
agreement  for  arbitration,  he  is  estopped  to  de- 
fend an  action  thereon  on  the  ground  that  he 
executed  it  in  ignorance  of  a  mistake  in  the 
award,  and  of  the  fact  that  the  award  was  re- 
viewable by  a  court 

Appeal  from  sup»-lor  court,  BuncomlKCOun- 
ty;  Mclver,  Judge. 

Action  by  T.  W.  Patton  against  Paul  Gar- 
rett on  a  promls8(»-y  note.  From  a  Judgment 
for  plaintiff,  def^dant  appeals.  Affirmed. 

On  the  13th  of  January,  1890,  0.  W.  Gar- 
rett &  Co.  and  Paul  Gkirrett,  the  defendant, 
entered  Into  a  contract  by  which  the  defend- 
ant was  to  sell  fpr  O.  W.  Garrett  &  Co.,  for  a 
commission,  their  wines  and  brandies  made 
at  their  Medoc  Vineyards.  In  Halifax  coun- 
ty. Afterwards,  a  dlsagreem^t  having  aris- 
en between  the  parties  concerning  their 
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rlffbtB  and  Interests  tmder  the  contract,  they  i 
agreed  to  submit  the  matters  in  dlapnte  to  | 
arbitrati(»i,  the  agreement  being  In  the  fol- 
lowing words:   "State  of  North  OaroUno, 
Halifax  County.   This  indenture,  made  this 

the  day  of  — ,  1891,  between  Lucy 

W.  Garrett  and  H.  8.  Harrison  and  his  wlfe^ 
Mary  S.  Harrison,  composing  the  firm  of  O. 
W.  Garrett  &  Co^  party  of  the  first  part,  and 
Paul  Garrett,  party  of  the  second  part,  wlt- 
nesseth:  That  whereas,  certain  matters  of 
controTer^  haTc  arisen  between  said  parties, 
which  are  now  in  litigation  In  the  superior 
court  of  Halifax  county;  and  whereas,  all 
the  parties  above  named  desire  to  avoid  the 
delay,  expense,  and  unfriendly  relations 
which  necessarily  attend  litigation,  and  that 
all  Buch  matters  as  are  now  In  controversy 
shall  be  settled  by  arbitration;  and  whereas, 
the  following  are  the  questions  In  dispute  and 
to  be  arbitrated,  to  wit:  First.  What  amount 
does  Paul  Garrett,  trading  as  Garrett  &  Co., 
owe  to  C.  W.  Garrett  &  Co.,  for  wines,  bran- 
dies, and  other  merchandise  ^id  and  deliv- 
ered? Second.  What  amount,  if  any,  Is  Paul 
Garrett  entitled  to  recover  of  C.  W.  Garrett  & 
Co.  for  the  alleged  breach  or  breaches  of  con- 
tract which  existed  between  said  parties,  a 
c<^y  of  which  contract  is  hereto  attached, 
and  made  a  part  of  this  Instrument?  Third. 
It  Is  agreed  that  all  matten  pertaining  to  the 
business  of  Garrett  &  Co.,  as  may  be  sup- 
posed by  either  party  to  influence  hia  Inter- 
est, may  be  considered  In  this  arbitration, 
and  that,  in  the  event  the  arbitrators  shall 
conclude  that  ^ther  parly  has  been  damaged 
by  the  course  of  the  other,  they  shall  decide 
the  amount  of  such  damages:  Now,  there: 
fore,  for  the  avoidance  of  litigation  and  for 
other  purposes  above  indicated,  the  parties  of 
this  Indentim  hereby  agree  to  submit  all 
matters  of  controvo^  to  Mr.  John  A.  Col- 
lins, of  Enfield.  N.  O.,  and  Mr.  WlUlam  P. 
Simpson,  of  Wilson.  N.  C,  and  to  a  third  par- 
ty to  be  selected  by  the  said  Collins  and 
Simpson,  as  arbitrators.  The  award  of  any 
two  of  the  arMtratocs  shall  be  finaL  In  the 
evoit  of  an  award  of  damages  to  either  par- 
tT>  tbe  amount  may  be  arranged  by  note  at 
alz  months  for  aald  amonnt,  bearing  Interest 
at  eight  per  cent,  and  with  such  secorlty  as 
the  arbitrators  may  deem  sufBcIent  It  is 
further  agreed  that  no  evidence  shall  be  con- 
sidered by  said  arbitrators,  except  such  as 
would  be  admissible  In  a  court  of  law;  and, 
in  the  event  that  elliier  party  shall  wish  -to 
submit  evidence  which  la  objected  to  by  the 
other  party,  the  arbitrators  shall  pass  on  the 
question  of  admlsitibtlllT.  The  {dace  of  mee^ 
Ing  of  the  arbitrators  shall  be  at  the  Medoc 
Vineyards,  and  tte  time  foi^  said  arbittatlon 
shall  be  fixed  by  tbe  arbftrators.  That,  at 
the  meetiiig  or  meetlugB  of  the  arbttratora,  It 
la  agreed  that  neither  party  shall  be  repre- 
amted  by  legal  oonns^  but  O.  W.  Garrett  ft 
Oo.  may  be  repres^ted  by  T.  W.  Patton.  and 
PftiU  Garrett  may  represent  hla  own  Inter- 
mU.   Tbe  parties  beretp  do  hereby  bind 


themsdvee,  their  heirs,  ^cecotors,  and  as- 
signs, lu  the  sum  of  five  thousand  dollars  that 
they  will  abide  by  the  award  of  the  arbitra- 
tors. In  testimony  whereof,  the  parties 
above  named  have  bereimto  set  their  hands 
and  sealB,the  day  and  year  above  mentioned." 
The  arbitrates  met  at  Medoc  Vln^ards  on 
the  12th  of  November,  1891.  the  plahitift  rep- 
resenting C.  W.  Garrett  ft  Oa,  and  the  de- 
fendant being  present  In  person.  The  ar- 
bitrators, after  hearing  all  the  testimony  of- 
fered on  both  sides,  made  the  following 
award:  "November  12,  1891.  Whereas,  cer- 
tain matters  of  controversy  between  G.  W 
Garrett  ft  Co.  and  Garrett  &  Co.  have  boen 
referred  to  tbe  undersigned,  T.  J.  Badlcy,  J. 
A.  Collins,  and  W.  P.  Simpson,  and  whereas 
we  have  this  day  met  at  Medoc,  and  carefully 
examined  and  weighed  such  evidence  as  was 
presented  by  parties  to  said  controversy,  do 
make  the  following  award:  First  We  award 
that  said  Garrett  ft  Go.  pay  to  a  W.  Garrett 
ft  Co.  twenty-two  hundred  and  sixty-nine  dol- 
lars and  flfty-flve  one  himdredth  dollars,  as 
per  account  of  C  W.  Garrett  ft  Co.,  admitted 
to  be  correct  Second.  A .  e  award  that  C.  W. 
Garrett  ft  Oo.  pay  to  Garrett  ft  Co.  one  hun- 
dred dollars  and  seventeen  one  hundredth 
dollars,  being  balance  due  Paul  Garrett  on 
book  of  C.  W.  Garrett  ft  Co.,  per  acdcmnt  ren- 
d^d;  and  also  that  0.  W.  Garrett  ft  Go.  pay 
Garrett  &  Co.  sixty-seven  and  sixty-one  one 
hundredth  dollars  for  sour  wine  and  discount 
the  discount  b^ng  half  tbe  amount  charged 
against  Paul  Garrett  in  account  rendered 
against  him  by  O.  W.  Garrett  ft  Co.  l%ird. 
We  award  tliat  whereas  the  contract  be- 
tween the  parties  was  indefinite  as  to  its  du- 
ration, we  adjudge  It  should  mean  to  continue 
for  twelve  months;  and  whereas,  by  reason 
of  a  siqiposed  sale  of  the  Medoc  property, 
for  the  failure  of  whicb  sale  Paul  Garrett 
was  In  DO  way  reqtonslble,  the  contract  was 
annnlled  beCtwe  the  expiration  of  twelve 
months,  and  the  said  Paul  Garrett  was  de- 
prived of  the  T8as<Htable  pioflte  undo*  said 
contract:  Now»  therefore,  we  adjudge  that 
O.  W.  Garrett  ft  Go.  pay  to  said  Paul  Gar- 
rett eight  bnndred  dollars  aadamages.  Fourth. 
We  award  that  Ganett  ft  Ga  execute  to  C. 
W.  Garrett  ft  Co.  a  note  of  erai  date  here- 
with, bearing  Interest  fnmi  date  at  8%  per  an- 
num, for  91,301.67,  due  six  montiis  from  date. 
In  full  settlonent  of  all  claims  between  tbe 
parties  to  data.  Fifth.  We  award  titiat  tbe 
matter  of  eecurltr  to  said  note  be  left  to  be 
agreed  upon  betweai  Paul  Garrett  and  T.  W. 
Fatten,  as  agreed  npoa  by  these  gentiemen 
now  present   [Signed  by  tbe  arbitrators.)" 

Tbe  defendant  Immediately  upon  the  making 
of  the  award,  and  in  pnrsuanra  of  It  executed 
the  bond  upon  which  thla  action  Is  based, 
which  Is  as  foUoiwa:  "Six  months  after  date, 
I  promise  to  pay  to  the  order  of  C  W.  Ourett 
A  Oa  thirteen  bnndred  and  one  and  ST/lOO 
doUars,  this  being  the  amount  awmrded  in  an 
arbitration  held  this  day,  witb  Interest  ^ronl 
date  at  8g(  per  annum.  Witness  my  hand  and 
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seal,  thia  the  12Ui  day  of  Noromber,  1S91. 
[Signed  and  sealed  PanI  Garrett]"  Tbe 
bond  was  assigned  and  indorsed  to  Lney  W. 
Garrett,  for  value,  by  0.  W.  Garrett  &  Co., 
and  by  ber  indorsed  tor  value  to  the  plaintiff. 
Tbis  action  was  brongbt  to  recover  of  tbe 
defendant  tbe  amount  of  tbe  bond.  Tbe  de- 
fendant set  np  as  a  defense  all  of  tbe  matters 
about  wbich  be  bad  complained  nndo*  bis 
contract  with  G.  W.  Garrett  &  Co.,  and  wbitih 
were  submitted  to  arbitration,  and  arerred, 
fnrtber,  tbat  be  bad  executed  tiie  bond  im- 
medlatdy  upon  the  rendition  of  the  award, 
and  in  ignorance  of  any  omission  tberein,  and 
in  fnrtber  ignorance  of  tiie  power  of  tbe  court 
to  review  said  award,  and  In  Ignorance  of  tlie 
erroneous  construction  of  tbe  law  In  r^ard 
to  the  contract,  as  set  out  In  section  15  of  tbis 
answer,  and  of  Us  ligbt  in  the  premises." 
He  tben.  In  bis  answer,  after  denying  tbat  tbe 
I^aintiff  was  tbe  owner  of  tte  bond,  averred 
othOT  matters  of  defense,  as  foilowa:  *'(13) 
Tbat  after  delivering  tbe  note  to  tbe  plain- 
tiff, Patton,  as  agent  of  tbe  said  CL  W.  Gar- 
rett &  do.,  tbe  defendant  discovered  tuat 
tben  was  omitted  from  said  award  an  ac- 
count of  tbis  defendant  (called  Oarrett  ft  Co.) 
against  said  0.  W.  Oarrett  ft  Co.,  m^ly  for 
sour  wines  whicb  bad  been  taken  back  fnun 
cnstomers  on  account  of  tbelr  defective  ainl- 
Ity,  wbicb  on  tbe  bearing  was  admitted  to  be 
ccrrect  by  tbe  plaintiff,  Fatton,  and  wbicb  tbe 
said  arbitrators  were  directed  by  bim  to  al- 
low. Tbe  said  arbitrators  inadvertenHy  over- 
looked fbe  same  f n  making  tbdr  calculations, 
and  allowed  defoidant  no  credit  therefor. 
Said  account  amounted  to  9241.60.  As  soon 
as  defendant  detected  the  omission,  be  called 
Ibe  attrition  of  tbe  said  Patton  to  tbe  same, 
and  he  tben  and  thoe  agreed  tiiat,  If  the 
arbitrators  intended  to  allow  tbe  account,  be 
would  oedlt  tbe  same  on  said  note;  and  be 
dta^ed  tbe  defendant  to  see  Messrs.  Hadley 
ft  Simpson,  who  spoit  the  night  In  Blng- 
wood,  and  ascertain  firom  Ibem  wbetbor  they 
intended  to  allow  tbe  same.  Said  Patton 
took  the  copy  of  tbe  account  Sled  with  tbe 
arbitrators,  and  said  he  would  show  It  to  tbe 
other  arbitrator  Dr.  John  A.  Collins.  On  tbe 
next  morning  this  defendant  saw  said  Hadley 
and  Simpson,  and  they  declared  tbat  It  was 
Ibelr  intention  to  allow  the  acconnt,  and  they 
wivte  out  a  supplemental  award  allowing  the 
same,  and  delivered  it  to  this  defendant 
fendant  sent  said  paper  to  the  plaintiff,  Pat- 
ton. and  has  not  seen  It  since,  (14)  Tbat  said 
account  was  omitted  by  tbe  arbitrators  from 
undue  baste  and  by  a  mere  clerical  mistake, 
contrary  to  their  real  Intentions,  and  tbe  same 
ought  to  be  credited  on  tbe  note  sued  upon, 
which  has  never  been  done.  (15)  That  the 
said  arbitrators  endeavored  In  the  third  arti- 
cle of  their  award  to  follow  tbe  law  In  tlie 
eonstmctldn  of  the  contract  thereinbefore  re- 
ferred to.  and  the  defendant  insists  put  an 
erroneous  construction  thereon;  wherefore 
said  award  should  be  set  aside  and  annulled. 
OSi  Tbat  defOndant  requested  tbe  aibltrators 
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to  examine  tiie  account  of  the  defsidant  with 
said  C.  yr.  Garrett  &  Co..  pointing  out  Tari- 
ous  Items  which  be  alleged  to  be  erroneous, 
and  whidi  amounted  to  at  least  two  Imnbed 
dollars,  but  they  neglected  and  CaDed  to  do 
80.  (17)  That,  If  said  pbtintlff  owns  said  note, 
be  took  the  same  with  notice  of  the  afore- 
said mattos  and  things,  and  after  Its  maturi- 
ty. (1^  Tbat  the  action  brought  by  a  W. 
Garrett  ft  Co.  on  tbelr  claim  for  $2,300  Is  still 
pending  In  Halifax  superior  court  (19)  Tbat 
on  the  23d  day  of  March,  1891,  said  C.  W. 
Garrett  &  Co.  brought  an  action  against  tbis 
defendant,  tradmg  as  Garrett  ft  0>.,  to  re- 
cover damages,  wbicb  they  claimed  to  have 
suffered  by  reason  of  tiie  defendant  trading 
under  the  name  of  Garrett  &  Oo.  This  de- 
fendant Insists  tbat  this  controversy  was  sub- 
mitted to  tbe  aforesaid  arbitrators  under  tbe 
agreement  set  out  in  section  10.  but  said  ar- 
bitrators failed  to  dedde  the  same  or  make 
any  award  in  regard  thereto^  That  said 
action  Is  stni  pending  In  the  mp&riot  court 
of  Eteltfax  county,  although  no  complaint  baa 
been  filed  therein.  (21)  Tliat  tbe  defendant 
has  bistitnted  an  action  In  tbe  superior  court 
of  ^lifax  coun^,  returnable  to  March  term, 
1893.  thereof,  against  said  C  W.  Oarrett  ft  Co., 
to  vacate  said  award  and  recover  bis  dam- 
ages. Wherefore  tbe  defendant  prays  judg- 
ment that  said  award  be  set  aside;  tbat  he 
have  <Tedlt  for  said  account  of  9241.60  and  In- 
terest; that  said  note  be  declared  piUd  in 
full;  tar  snob  other  and  further  relief  as  mi^ 
be  prop^;  and  for  costs."  The  [dalntiff 
made  repllcaticdi,  denying  tbe  averments  of 
tbe  answer  except  tbe  tixteentb,  which  he  re- 
plies to  In  tiiese  words:  **The  plaintiff  de- 
nies the  aUegatiOQs  In  the  sixteenth  para- 
graph of  said  answer,  excepting  ao  mucb  of 
tbe  said  auctions  wbicb  state  that  tbe  de- 
fMkdant  requested  tbe  arbitrators  to  examine 
tbe  account  of  tbe  defendant  with  said  CL  W. 
Garrett  ft  Co.,  pointing  out  various  Items  at 
the  tlm&  That  during  the  Investigation  of 
tbe  arUtrators,  the  defendant  Introduced  evi- 
dence, and  the  plaintiff  Is  informed  and  be- 
lieves tbat  tbe  same  was  properly  beard  and 
considered  by  tbe  arbitrators  in  making  up 
thebr  award." 

Jas.  H.  Merrlmon,  for  appellant  W.  W. 
Jones  and  E.  A.  Sondley,  for  appellee. 

MONTGOMERY,  J.  At  tbe  opening  of  tbe 
trial,  tbe  defendant  prepared  and  asked  the 
court  to  submit  the  following  Issues:  "Did 
the  arbitrators  undertake  to  decide  the  law  in 
construing  the  contract  between  C.  W.  Gar- 
rett &  Co.  and  I^ul  Garrett,  and  decide  said 
questions  of  law  erroneously?  Did  tbe  ar^ 
bitrators  pass  upon  and  settle  all  material 
matters  submitted  to  them  for  their  arbitra- 
ment and  award?  Did  the  idalntiff,  as  agent 
of  C.  W.  Garcett  ft  Co.,  agree  with  the  de- 
fendant tbat  if  the  arbitrators  Intended  to  al- 
low the  account  of  $241.00,  it  should  be  cred- 
ited on  tbe 'note  sued  on?"  TbB  court  re- 
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fused  to  glTe  them,  and  aubmltted  tbe  foUow- 
Ing:  (1)  "Was  the  plaUitlff  the  owner  of  the 
note  sued  on  at  the  date  of  the  Issuing  of  the 
summons  In  this  action?  (2)  Is  tfie  defend- 
ant Indebted  to  the  plahitiff,  and,  If  so,  In 
what  sum?"  The  defendant  excepted.  His 
honor  committed  no  error  In  either  refusing 
the  defendant's  Issues,  or  In  submitting  the 
ones  he  did.  There  are  only  two  Issuable 
facts  raised  .by  the  pleadings  In  this  case: 

(1)  Was  the  plaintiff  the  owner  of  the  bond  ? 

(2)  Was  it  still  due  and  unpaid? 
It  has  been  settled  In  Emery  v.  Railroad 

Co.,  102  N.  C.  225,  9  S.  E.  139,  followhig  Mc- 
Adoo  T.  Raih-oad  Co.,  105  N.  C.  151,  11  S.  E. 
316,  and  a  large  number  of  cases  in  which 
the  ruling  has  been  affirmed,  that  it  Is  within 
the  sound  discretion  of  the  trial  judge  to  de- 
termine what  Issues  shall  be  submitted,  and 
to  frame  them  subject  to  the  restrictions  (1) 
that  only  Issues  of  fact  raised  by  the  plead- 
ings are  submitted;  (2)  that  the  verdict  con- 
stitutes a  sufficient  basis  for  a  judgment;  <3) 
that  it  does  not  appear  that  a  party  was  de- 
barred for  want  of  an  additional  Issue  or  is- 
sues  of  the  opportunity  to  present  to  the  Jury 
some  view  of  the  law  arising  out  of  the  evi' 
dence.  This  has  been  approved  In  Bonds  r. 
Smith.  106  N.  C.  564,  11  S.  E.  322;  Denmark 
V.  Railroad  Co.,  107  N.  C.  187,  12  S.  E.  54; 
BlackweU  t.  Railroad  Co..  Ill  N.  C.  151.  10 
S.  E.  12;  Black  T.  Blade,  110  N.  a  30S.  14 
S.  E.  971. 

By  taking  up  and  passing  upon  the  de- 
fendant's exceptions  a  little  out  of  their  nu- 
merical order,  we  find  that  It  will  be  unnec- 
essary to  go  Into  the  first  and  second  excep- 
tions. 

Third  exception:  "The  defendant  then  ask- 
ed his  honor  to  pass  upon  the  poiut  made  in 
the  fifteenth  paragraph  of  defendant's  an- 
swer, to  wit,  'that  said  arbitrators  endeav- 
ored, In  the  third  article  of  their  award,  to 
follow  the  law  in  the  construction  of  tiie 
contract  hereinbefore  referred  to,  and,  the  de- 
fendant Insists,  put  an  erroneous  construc- 
tion tliercon;  wherefore  such  award  should 
be  set  aside  and  annulled,'  and  to  hold  that 
the  arbitrators  made  a  mistake  in  law,  and 
put  an  erroneous  construction  upon  said  con- 
tract, and  assessed  defendant's  dnmnges  up- 
on such  erroneous  conatructlon,  and  that  such 
award  was  void."  His  honor  committed  no 
error  In  OTerrullng  this  exception.  Looking 
at  the  face  of  the  award,  to  which  we  are 
confined,  so  far  as  this  exception  is  con- 
cerned, we  cannot  say  that  the  arbitrators  in- 
tended to  decide  the  matters  embraced  in  that 
exception  according  to  law.  The  words  "ad- 
Judge,"  "determine,"  "award,"  when  used  by 
the  arbitrators,  do  not  necessarily  carry  with 
them  the  idea  of  a  judgmeut  nccardiug  to 
law.  Arbitration,  as  a  means  of  settling  dis- 
puted matters,  being  so  much  favored  by  the 
courts,  they  will  "be  slow  to  set  aside  awards 
because  it  Is  alleged  that  the  arl>itn)tors  have 
attempted  to  decide  according  to  law,  and  | 
hare  "mlued  it."  The  langtugftoC  the  awai^  j 


In  this  case  Is  not  stronger  than  that  used  hf 
the  arbitrators  in  the  case  of  King  r.  Mann 
facturlng  Co.,  79  N.  C.  3G0.  and  that  award 
was  iq>held.  Besides,  an  award  ought  not  to 
be  set  aside  unless  in  cases  where  the  deci- 
sion Is  plainly  and  grossly  against  law.  not 
where  the  point  decided  might  be  doubtful 
Cleary  t.  Coor,  1  Hayw.  (N.  C.)  225. 

Fourth  exception:  "The  defendant  offered 
to  show  that  plaintiff  agreed  with  the  de- 
fendant that,  If  the  arbitrators  intended  to  al- 
low a  credit  of  $241.60  on  account  of  sour 
wines,  the  note  should  be  credited  with  that 
amount,  and  that  the  arbitrators  did  intend 
to  allow  same,  and  omitted  it  by  Inadver- 
tence; that  this  was  after  the  note  was  exe- 
cuted. Plaintiff  objected.  His  honor  sus- 
tained the  objection,  and  the  defendant  ex- 
cepted." We  can  see  no  error  in  his  honor's 
overrulhig  this  exception.  The  promise  al- 
leged to  have  been  made  by  the  plaintiff  was 
clearly  without  consideration.  No  benefit 
could  possibly  have  accrued  to  the  plaintiff, 
but  a  loss;  and  the  defendant  does  not  pre- 
tend that  he  was  put  to  any  loss,  inconven- 
ience, or  trouble  by  reason  of  the  promise. 

Fifth  exception:  "Defendant  offered  to  show 
that  the  arbitrators  did  not  pais  upon  all 
matters  submitted  to  them  between  O.  W. 
Garrett  &  Co.  and  Oarrett  &  Co.,  and  be- 
tween C.  W.  Garrett  &  Co,  and  defendant. 
The  plaintiff  objected.  His  honor  sustained 
the  objection,  and  defendant  excepted."  SIxtb 
exception:  "Defendant  offered  to  show  thai 
the  account  for  sour  wine  was  omitted  by  the 
arbitrators  from  defendant's  credits  by  undue 
haste  and  a  mere  clerical  mistake,  contrary  to 
the  real  intention  of  the  arbitrators.  The 
plaintiff  objected.  His  honor  sustained  the 
objection,  and  defendant  excepted."  We  will 
consider  as  one  the  fifth  and  sixth  exceptions, 
for  the  fifth  cannot  be  considered  If  It  Is  dis- 
connected from  the  sixth,  because  It  is  too 
general  In  Its  terms  and  language.  It  docs 
not  point  out  any  particular  matter  which 
was  presented  to  the  arbitrators  and  which 
they  refused  to  hear,  as  was  the  case  in 
Walker  v.  Walker,  60  N.  C.  269.  cited  by  the 
defendant  But,  if  the  fifth  exception  should 
be  considered  as  another  form  of  exception  6, 
we  then  have  the  question  presented  as  to 
whether  a  mistake  of  the  arbitrators  can  be 
set  up  to  defeat,  In  whole  or  In  part,  the 
award.  We  are  clear  that  It  cannot  be.  Cor- 
ruption or  partiality  are  grounds  for  setting 
aside  an  award,  but  not  so  a  mistake,  unless 
the  arbitrators  have  been  led  Into  that  mis- 
take by  undue  means,  or  unless  tliey  have 
fallen  into  the  mistake  by  the  fraadulent 
concealment  of  a  party.  A  mistake  commit- 
ted by  an  arbitrator  Is  not  of  Itself  sufficient 
ground  to  set  aside  the  award.  If  ao  arbi- 
trator makes  a  mistake  either  as  to  law  or 
fact,  it  Is  the  misfortune  of  ttic  party,  and 
there  Is  no  help  for  It.  There  Is  no  right  of 
appeal,  and  the  court  has  no  power  to  revise 
1  the  decisions  of  "Judges  who  are  of  tlie  par- 
I  ties*  own  choosiiig.'*  An  award  ia  Intended  lo 
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settle  the  matter  In  controTersy.  snd  tboa 
aaTe  the  expense  of  litlgati<Mi.  If  a  mistake 
be  a  saffleleQt  ground  for  setting  aside  an 
award,  It  opens  a  door  toe  coming  Into  court 
in  almost  every  case;  for  In  nine  caaes  oat  of 
ten  some  mistake,  either  of  law  or  fact,  may 
be  suggested  by  the  dissatisfied  party.  Thus, 
the  object  of  references  would  be  defeated, 
and  arbitration,  Instead  of  ending,  wonld  tend 
to  Increase,  litigation.  Eaton  t.  Eaton,  8 
Ired.  Eq.  102.  There  was  no  error  In  his 
honor's  overruling  these  exceptions. 

In  thus  disposing  of  the  exceptions  which 
we  have  discussed,  It  Is  not  necessary  to  pass 
upon  the  others.  We  have  given  these  ex- 
ceptions more  consideration  probably  than  they 
were  entitled  to,  because  of  the  earnestness 
and  ability  with  which  they  were  discussed 
by  the  counsel  for  both  sides;  for,  beyond 
question,  when  the  defendant,  agreeably  to 
the  award,  executed  his  bond  for  the  amount 
awarded  to  C.  W.  Garrett  &  Co.,  he  could  not 
be  beard  to  say,  when  sued  for  the  amount, 
that  he  had  executed  the  bond  In  Ignorance  of 
mistake  In  the  award,  and  in  further  Igno- 
rance of  the  power  of  the  court  to  revise  the 
same.  In  executing  the  bond,  the  defendant 
partially  performed  the  award,  and  be  Is  es- 
topped thereby.  Bryan  v.  Jeffreys,  101  N,  O. 
212, 10  Sw  E.  167.   No  error. 


(lis  H.  c.  1061) 

STATE  V.  WERNWAQ. 
(Supreme  Court  of  North  Carolina.   April  30, 

1805.) 

Ordikakce — VlOLATIOy. 
An  ordinance  prohibited  the  Bale  of  fresh 
meats  withont  license  within  certain  limits.  A 
bntcher  doing  bnainess  outside  of  these  liinita,  in 
response  to  an  order  for  fresh  meats,  delivered 
them,  for  a  price  agreed  od,  to  the  pnrohnsi;r 
within  tile  limits,  iidd  a  sale  in  violation  of 
the  ordinance. 

Appeal  from  criminal  court,  Buncombe 
cotmty;  Jones,'  Judge. 

A.  Wemwag  was  convicted  of  selling  fresh 
meet  without  a  license;  lb  violation  of  a 
city  ordinance  of  Ashevllle,  and  appeals.  Af- 
lirmed. 

The  Attorney  General,  for  the  State, 

M0NTG0\U:RT,.J.  The  city  of  AabevlUe, 
by  one  of  its  ordinances,  prohibits  by  flne- 
tbe  sale  of  fresh  meats,  without  a  license  first 
had  from  the  city,  wltbla  a  radius  of  three- 
fourths  of  a  mile  from  the  courthouse  as  the 
center  of  the  circle,  except  at  the  market  es- 
tablished by  the  city.  The  defendant,  who 
lived  and  conducted  the  business  of  a  seller  of 
fresh  meats  outside  of  the  tbre&foarths  mile 
limit,  received  a  telephonic  message  from  c. 
H,  SoQthwlckt  manager  of  an  hotel  inside  of 
the  limit,  to  bring  to  him  at  the  hotel  some 
fresh  meats,  the  prices  being  agreed  on. 
A^eeably  to  this  message,  the  defendant 
brought.  In  his  own  wagon,  the  meats  to  Uie 
bot^  and  deUvo'ed  the  same,  receiving  pay- 


ment afterwards.  In  making  this  transaction, 
did  the  defendant  vidlate  tiie  city  ordinance, 
and  thereby  become  liable  for  the  fine  Im- 
posed by  the  city  ?  are  of  the  ophiion  that 
he  did.  In  the  first  place,  the  goods  ordoed 
were  not  of  a  ^>ecific  characto*,  and  therefore 
the  contract  was  only  executory.  The  wit- 
ness said,  "I  tdephoned  to  the  defendant  to 
send  me  some  fresh  beef  and  fresh  mutton, 
describing  sucb  as  I  desired."  It  cannot  be 
doubted  that  If  the  meat,  when  delivered  at 
the  hotel,  bad  not  been  of  the  kind  ordered, 
the  buyer  could  have  refused  to  receive  It. 
"Where  there  Is  a  sale  of  goods  generally,  no 
property  In  them  passes  until  delivery,  t>e- 
cause  until  then  the  very  goods  sold  are  not 
ascertained."  BenJ.  Sales,  g  315.  The  gen- 
ial rule  Is  that,  If  It  is  a  part  of  the  con- 
tract of  sale  that  the  seller  shall  deliver  the 
property  sold  at  some  place  specified,  and  re- 
ceive payment  on  delivery,  title  will  not  pass 
until  such  dellvCTy.  Id.  S  325;  Edmondson  v. 
Fort,  75  N.  O.  405. 

2.  The  transaction  was  executory.  The  dif- 
ference between  this  and  a  sale  la  that  In  the 
latter  the  goods  which  are  the  subject  of  the 
contract  become  the  property  of  the  buyer 
Immediately  upon  the  conclusion  of  the  con- 
tract, r^rdless  of  delivery,  and  the  risk  of 
loss  or  Injirry  is  upon  the  buyer;  whereas  m 
an  executory  contract  the  title  to  the  goods 
la  h)  the  seller  until  the  contract  Is  executed. 
If,  in  this  case,  the  fresh  meats  had  been 
lost  or  de^trt^ed  on  their  way  from  the  de- 
fendant's shop  to  the  hotel,  how  could  it  be 
thoug-ht  that  the  proprietor  of  the  hotel  would 
be  compelled  to  poy  for  that  which  he  had 
never  received,  and  which  the  defendant  prom- 
ised to  deliver  to  him  at  his  hotel  in  good 
condition?  The  plain  meaning  of  this  matter 
is  this:  The  botA  manager  sent  a  message 
to  a  sellOT  of  meats  outside  of  Uie  three-fourths 
mile  limit:  "Bring  me  some  fresh  meats  of 
a  certain  description.  If  th^  are  euch  as  I 
order,  I  will  take  them,  and  pay  you  for  them; 
If  they  are  not  of  the  kind  I  ordee,  I  will 
not/'  Surely  there  is  no  sale  in  this. 

3.  The  transaction  cannot  be  a  sale.'  In  a 
bamraln  and  sale  the  thing  which  Is  the  sub- 
ject of  the  contract  becomes  the  property  of 
tte  buyer  the  moment  the  contract  Is  conclud- 
ed, without  regard  to'  whether  the  goods  are 
dellTeced  -to  the  buyer  or  remain  in  the  pos- 
session of  the  seller.  Ivester  r.  East,  49  Ind. 
S88.  If,  by  the  terms  of  the  contract  the 
seller  la  required  to  send  or  forward  the 
goods  to  the  buyer,  the  title  and  risk  remain 
In  the  seller  until  tlie  transference  la  at  an 
end,  after  which  time  the  title  la  vested  In  the 
buyer.  Bloyd  v.  PoUoeks,  27  W.  Va.  75;  Tay*. 
lor  V.  Cole,  111  Mass.  303;  Fry  t.  Lucas,  SO 
Pa.  St  SS6.  The  cases  of  Armstrong  t.  Best, 
113  N.  G.  50, 17-3.  E.  14.  and  Ober  t.  Smith, 
78  N.  a  81%  are  eadly  to  be  dlsthignished 
from  the  cases  above  dted,  and  the  points 
are  not  of  tbe  same  character  with  ttaoee^  In 
Armstrong  v.  Best  and  Oba  r^Bmith  the  or^ 
ders  for  goods  were  written  In  North  Caro- 
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Una,  and  sent  by  letter  to  Baltimore  -  Tb» 
goods  wwa  adected  by  tbe  aelleri,  aad  dellT- 
•red  to  oomnioii  carrirai,  nnoondltlcauilly*  for 
tbe  pnrcbaaenL  Tb»  deliray  to  tbe  common 
carrlara  complvted  tbe  ocmtnuit,  and  upon  tbat 
completiui  onr  conrt  bdd  tbat  tbe  contnct 
waa  gorerned  by  tbe  laws  of  Nortb  Caro- 
lina, and  not  tbat  tb»  sale  waa  complete  wben 
the  Roods  w&re  ordered  In  North  Carolina. 

There  la  no  merit  In  Ibe  caEcq;>tlon  made  by 
tbe  defendant  to  tbe  court's  allowing  an 
amendment  to  tbe  warrant  Issued  by  tbe  may- 
or. Tbe  amendment  did  not  change  tbe  na- 
ture of  the  action,  and  therefore  the  powo:  cX 
the  court  to  allow  an  amendment  waa  aure- 
strlcted.  State  t.  Yangban,  81  M.  u  G3S; 
State  r.  Norman,  110  N.  a  484,  14  S.  B.  968. 
There  waa  no  error  hi  the  Judgment  of  tbe 
court  below,  and  the  same  is  affirmed. 


die  M.  c.  US) 

HOLDBN  T.  BTRIOKLAND  et  ax. 
<8npreme  Conrt  of  North  CaroUna.   April  SO, 
1896.) 

BaBOLTiira  Trust  —  Patmbst  fob  Laito  —  Dis- 

OHAMB  or  TkCST — SlTBROOATION  OF  tJURBTT 
— ISSOBB— SCBHIBfllOK  TO  JOBT. 

1.  Whether  there  was  safficieot  evldeace  to 
aathorize  tbe  sabmianon  of  certain  issues  to  the 
Jnr7  will  Dot  be  considered  on  appeal  unless  the 
point  waa  raised  befWe  sncb  Isanea  were  snb- 

mitted. 

2.  The  assets  of  a  decedent,  real  or  personal, 
camiot  be  applied  to  the  payment  of  debts,  where  . 
there  Is  no  lien,  Mccept  tbrongh  Oie  personal  rei^ 
renqtatlTea. 

S.  Where  one  hcMs  land  under  a  trust  first 
for  Ae  parmeot  of  mooer  adraDced  for  its  puc- 
chase,  and  then  for  the  benefit  of  another,  tbe 
lender  has  an  equitable  estate  therein  untu  his 
debt  Is  paid;  and  the  surrender  of  the  trustee's 
note  representing  such  debt  for  a  new  one,  made 
1^  other  persons,  will  not  disdiarge  the  tmaL 

4.  Where  land  Is  held  In  trasC  for  the  pay- 
ment of  a  debt  a  third  person,  who  is  com- 
pelled bj  law  to  pay  tbe  amount,  becomes  snli- 
rogated  to  the  rights  of  the  ceatui  que  trust,  and 
auiy  collect  the  amount  bo  paid  from  the  land. 

Appeal  from  superior  court,  Franklin  coun- 
ty; Shuford,  Judge. 

Action  by  T.  B.  Holden  against  B.  P.  Strick- 
land and  Dora  C.  Strickland,  his  wife,  to  have 
lands  held  by  defoidant  Dora  C.  Strickland 
declared  subject  to  a  parol  trust  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

N.  T.  Onll^,  (or  appellants,  a  M.  Cook^ 
for  tppellea 

FUROHBS,  J.  It  appears:  That  Richard 
Holden,  Sr.,  father  of  the  plaintiff  and  of 
the  feme  defendant,  was  the  owner  of  a  con- 
siderable body  of  land,  but  was  In  debt,  upon 
which  Judgments  had  been  recovered  against 
liim  for  more  than  91,000;  and  in  March,  1872, 
the  SberifT  of  Franklin  county  sold  said  land 
onder  execution,  then  In  bis  liaads.  Issuing 
on  tbe  Judgments.  At  the  sale  these  lands 
wflve  Ud  off  by  mcbard  Holden,  Jr..  at  the 


price  of  S1.6S0;— an  amomt  anfficdent  to  sat- 
isfy tbe  Judgmmta.   Xonng  Holden  dUI  not 
bare  the  money  to  maJn  ttala  pnrctiaaa,  but 
Wd  them  off  under  an  arrangement  made  be- 
tween hlms^  bis  lather,  Blcbard  Hidden, 
Sr.,  and  F.  U  B.  Harris,   ^nls  was  to  tar- 
nish  tbe  money  to  pay  fbr  tbe  land,  and  Blcb- 
ard Holden,  Jr.,  gave  bis  note  to  Harris  tor 
tbe  aame^  and  was  to  take  ft  deed  for  the  bud, 
and  bold  It,  first,  in  trust  to  pay  ^rrts  back 
bis  money,  sud  then  In  trust  fw  bis  father, 
Richard  Holden,  8t,   This  was  all  done,  and 
tbe  Holdens,  it  seems,  commenced  to  pay 
^rrls  bis  m«ic7.   But  In  187^  and  befor* 
Harris  bad  been  paia  in  full,  Richard  Holden, 
Jr..  died,  tbe  legal  titie  to  tbe  land  stUl  being 
in  blm.   That  not  long  uttm  the  death  of 
Blcbard  Holden,  Jr.,  bis  fkitber,  Richard  Hold- 
en, Sr.,  commenced  an  action  against  Idi 
widow  and  behn  at  law  In  tbe  sup^or  court 
of  Franium  county,  alle^ng  tbe  facto  above 
stated,  and  demanding  a  Judgment  dedarhig 
the  defendants  (the  widow  and  heirs  at  law 
of  Richard  Holden,  Jr.)  trustees  of  said  land, 
and  that  they  be  required  to  oonvey  to  hhn. 
And  the  court  so  adjudged,  and  under  tbe  de- 
cree of  tbe  court  tbe  legal  title  to  tbe  land 
was  made  to  Richard  Holdai,  Sr.  Harris  was 
not  a  party  to  this  action,  and  not  bound  by 
the  Judgment  tbnaln,  nor  tbe  ctmreyanee 
made  thereunder.   That  after  this,  in  the 
month  ai  May,  1888.  the  debt  to  Harrla  thai 
being  reduced  to  f409.38,  Harris  surrenden 
tbe  note  given  him  in  1872  by  Blcbard  HtOAvK 
Jr.,  and  Richard  Holden,  Sr.,  ^Tant  M. 
Holden,  F.  C  Holden,  and  T.  B.  Holden  oce- 
cuto  their  note  to  tbe  said  F.  Ia  B.  Harris  tor 
the  amount  still  remaining  due  oa  tbe  note 
of  Richard  Holden,  Jr.  (B.  M.  Holden,  F.  iX 
Holden,  and  T.  O.  Holden  being  sons  at  Ucb- 
ard  mulden.  Sr.).   That  after  this  test  note 
was  glTu  th&re  was  paid  on  It  the  sum  of 
9182.50,  and  some  time  after  tbia  tbe  said 
Richard  Holden,  Sr.,  died,  leairiDg  tbe  re- 
mainder of  tbe  Harris  debt  unpaid.   At  the 
Ume  of  tbe  ezeentloa  of  tbis  last  note  to  Har^ 
ri^  Blcbard  Holden,  Sr.,  was  stiU  tbe  legal 
owner  of  450  acres  of  tbe  land  ori^nally 
bought  by  Richard  Holdoi,  Jr.,  which  be  di- 
vided into  three  lots,  and  executed  separate 
deeds  therefor,  conveying  one  at  tbe  said  lots 
to  tbe  plabitlff,  T.  B.  Bolden,  one  lot  to  F.  a 
Holdm,  and  tbe  otbo-  lot  to  his  dangbter, 
Dora  0.  Strickland,  thai  tbe  frife  <tf  Frank 
Oreen;  and  the  consideration  apressed  In  sU 
these  deeds  Is  natural  love  and  affectlcm.  But 
the  plaintiff  alli^ces  that  there  was  another 
consideration  for  all  these  deeds,  In  SLdditlm 
to  tbat  of  natural  love  and  aflecti<m.  and  that 
was  that  the  grantees  should  each  pay  (me- 
thlrd'  of  tbe  Harris  debt,  then  tmpaid,  and 
that  the  deeds  were  executed  wltb  this  wid»- 
stendlng,  and  that  the  defmdant  Dox^  toe* 
ber  lot  under  this  agreement,  wbldi  plaintiff 
says  was  a  parol  trust    He  thai  aUe^es  that 
after  tbe  death  of  bis  father,  Richard  Holdoi, 
Sr.,  Harris  brought  a  suit  In  tbe  aupettor 
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court  of  Franklla  county  on  the  DOte  glren 
him  by  Rlchara  Holden.  Sr.,  and  B.  M.  Hold- 
en,  F.  O.  Holden,  and  himself,  in  which  he 
set  up  the  trust  of  1872,  when  the  land  was 
purchased  by  Richard  Holden,  Jr.;  that  In 
this  action  Harris  recorered  Jndgment  on  hts 
note,  and  had  the  trost  of  1872  declared,  and 
decree  and  order  to  sell  said  land  to  satls^ 
his  Ju^ment;  that  idalntlff  was  one  of  the 
sifcnen  of  said  note,  and  a  defendant  In  said 
action,  and  Harris  was  proceeding  to  sell  his 
land  under  said  jodgment.  and  to  prevent  bis 
lands  from  being  sold  he  paid  off  and  Atlsfled 
the  Harris  jiidgment,-Htnd  now  asks  that  the 
lot  conveyed  to  the  defendant  Dora  be  sub- 
jected to  the  pa^mt  of  one-third  of  the 
amoont  he  paid  said  Harris.  Defendants, 
in  their  answer,  admit  tSiat  the  land  was 
tmnght  by  Richard  Hidden,  Jr.,  as  all^^; 
that  Harris  famldied  the  money*  and  that  said 
Wchard  took  an  absolute  deed  for  the  land, 
but  In  trust  first  to  pay  Harris  back  the  pur- 
chase mimey,  and  then  in  tmst  for  his  father, 
Richard  H<Aden.  Sr^  and  tliat  Richard,  St..  is 
dead;  and  that  Harris  brought  suit  and  recor- 
^enA  Judgment  as  alleged.  But  they  say  that 
the  defendants  were  not  parties  to  this  action, 
■and  not  bound  by  the  Jndgment;  and  th^ 
deny  that  the  defendant  Dora,  agreed  to  pay 
Jtoythlng  on  the  Harris  debt,  or  Uiat  die  took 
her  lot  under  any  parol  trust  fnnn  hse  fit- 
■ther,  but,  on  the  ctmtnury,  she  took  it  free 
from  any  trust  wbatem,  And  is  now  the  ab> 
solute  ownw  thereof,  free  from  any  claim  of 
the  plalntur  ttereonr-uid  denies  the  plain- 
tiff's right  to  recorer.  me  court  snbmltted 
the  toUowIng  Issum  to  the  Jury:  "(1)  INd 
Richard  Holden  leave  any  posonal  property 
-Applicable  to  the  debt  of  7.  L.  B.  ^urts? 
Ans.  No.  (2)  If  so,  what  was  the  nine? 
Ana.  None.  ^  What  was  the  proportion  In 
-ralue  of  the  tract  cmiTeyed  to  defendant 
Dora  to  the  whole  tract  ot  4G0  acres,  as  con- 
-reyed?  Ans.  One-thhrd.  (4)  Did  Richard 
Holdoi.  at  the  time  of  his  eonr^ance  bt  the 
luid  to  defendant  Don  Strickland,  retain  suf- 
flcl«it  property  to  pay  his  debts,  and  avall- 
.able  for  that  purpose?  Ans.  No.  (S)  Did 
Richard  Holden,  Sr.,  conv^  the  land  to  de- 
fendant Don  in  trust  to  pay  its  propwdon  of 
the  Harris  debt,  as  alleged  In  tiie  complaint? 
Ans.  Xes.  (6)  Did  Harris  abandon  his  origi- 
nal trust  on  the'land  before  the  conveyance 
«f  the  land  to  tbe  teme  defendant?  Ans. 
No." 

Tbe  case  oa  appeal  appears  to  set  out  the 
-whole  evidence.  F.  C.  Holden,  a  witness  for 
plaintiff,  among  other  things,  testified,  under 
objection  of  defendants,  as  follows:  **I  have 
settled  my  part  of  the  Harris  debt  with  my 
brother  T.  B.  Holden.  I  paid  blm  in  land 
to  the  amount  of  $1S0.  There  was  no  money 
pasMd.  When  my  father  divided  up  the 
land,  he  tcM  me  and  T.  B.  Holdra  and  Frank 
Oreen,  who  was  then  my  slst^'s  husband, 
that  the  Harris  debt  had  not  been  paid;  that 
-he  wished  to  divide  his  land,  and  we  must 
•Help  him  pay  that  debt  He  said  be  would 


do  what  he  could,  but  If  he  could  not  pay  It 
aU  we  would  have  to  pay  the  balance.  This 
was  the  day  the  land  was  being  run  out  for 
division.  Mine  was  run  out  before  that  time. 
Fnnk  Green  was  my  Bister's  husband,  and 
was  there  to  see  how  the  lines  were  run.  My 
sister,  was  not  there.  I  went  borne  after  the 
land  was  snrv^ed,  and  was  not  prMent 
when  tbe  deeds  were  written,"— and  defend- 
ants excepted.  This  is  the  only  exception 
presented  by  the  record,  and  the  evldra<» 
above  quoted  and  objected  to  seems  to  be  ail 
the  evidence  as  to  a  parol  trust,  as  between 
Rldutrd  Holden,  Sr.,  and  the  defendant  Dora, 
ezc^  the  testimony  of  W.  B.  Uartin,  in 
wUch  he  says:  ''I  w^t  ovor  there  to  toke 
probate  oa  some  deeds,  and  Richard  Holdoi, 
Sr.,  In  the  Course  of  a  conversatlou,  said 
something  about  he  had  divided  up  his  lands, 
and  bis  chltdm  would  have  to  pay  the  Har* 
rls  debt"  We  do  not  think  this  evidence 
(^anpetent  cff  sufllclent  to  authorize  the  court 
to  submit  the  ftturtb  Issue  to  tZie  Jury,  and. 
If  the  defendants  had  asked  the  court  so  to 
Instruct  the  Jury,  we  would  have  sustained 
their  prayer.  But,  as  no  such  prayer  was 
made,  we  cannot  omslder  this  question  as 
to  vrtkether  there  was  any  evidence,  or  any 
such  evidence  as  should  have  beea  submitted 
to  tbe  Jury.  State  t.  KIger,  115  N.  0.  748, 
20  8.  B.  45S.  And  we  pntvr  to  put  our 
qpinlott  upon  facts  admitted,  or  not  disputed, 
rather  than  upon  tbe  exception  to  evidence 
which  seems  to  us  to  have  been  Immaterial, 
and  to  have  proved  so  Uttie^  If  anything. 

It  Is  contended  Oat  the  Jndgment  below 
should  be  sustained  upon  the  doctrine  of  con- 
tribution, and  tbe  case  of  Badger  v.  Daniel, 
79  N.  G.  872,  Is  dted  as  authority  for  this 
position.  But  we  do  not  think  so.  Nor  do 
we  think  Badger  v.  Daniel  supports  this  po- 
sition. In  that  case  the  personal  representa- 
tive of  Joyner,  the  debtor,  as  well  as  hts 
devisees,  were  made  parties  to  the  action. 
Tbls  being  sor-tbat  is,  the  estete  of  Joyner 
b^ng  represented,— the  matter  of  contribu- 
tl<m  was  wMked  out  But  our  case  differs 
tnm  Badger  v.  Daniel  In  sevml  .important 
and  we  think  essential,  respects.  Tbe  first 
is,  as  we  have  stated.  In  that  case  the  personal 
repreeentetlve  of  the  debtor's  estate  was  a 
party,  and  in  this  case  the  personal  repre- 
sentative Is  not  a  party.  And  we  thUik  it  a 
well-settled  rule  In  tiUa  stete  that  no  aasete 
of  a  deceased  person  can  be  applied  to  the 
payment  of  debts,  where  there  is  no  lien,  ex- 
cept by  or  through  the  personal  representa- 
tive, whether  lands  cr  personal  effects.  Tadk 
V.  Walker,  106  N.  C.  285,  11  8.  B.  183;  Mau- 
ney  v.  Holmes,  87  N.  C.  428;  Murchison  v. 
Williams,  71  N.  G.  135.  Another  distinction 
Is  that  In  Badger  v.  Danilei  the  lands  there 
subjected  to  the  payment  of  the  debte  of  the 
testator  were  willed  to  the  defendants,  oth- 
er than  the  executor,  and  under  the  law  they 
were  subject  to  the  payment  of  debts,  wUle 
In  this  case  the  lands  of  the  defendant  were 
not  willed  to  her  by  tbn  debttv,  but  were 
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conveyed  to  her  by  deed  during  the  lifetime 
of  the  debtor,  and  were  not,  like  tbe  lands  de* 
Tlsed  in  the  case  of  Badger  t.  Daniel,  subject 
to  the  payment  of  any  debt  due  by  Richard 
Holden,  Sr.,  at  the  time  of  hts  death,  unless 
the  conveyance  was  made  In  fraud  of  such 
debt  They  are  not  void,  as  contended,  but 
only  voidable,  under  the  statute  of  13  Ellz., 
tf  conveyed  In  fraud  of  creditors.  And  this, 
under  our  law,  can  only  be  determined  by 
or  through  the  pei"sonal  representative.  Mur- 
chlson  V.  Williams  and  Tuck  v.  Walker,  su- 
pra. 

But  It  Is  admitted  that  Richard  Holden, 
Jr.,  bought  the  land,  and  that  Harris'  money 
paid  for  It;  that  Holden  took  a  deed  for  the 
same  under  the  express  agreement  to  hold 
It  In  trust,  flrst  to  repajr  Harris  the  purchase 
money,  and  then  In  trust  for  bia  father  Rich- 
ard Holden,  Sr.  The  fact  that  the  land  was 
bought  and  paid  for  with  the  money  of  Har- 
ris constituted  Holden  a  trustee  for  Harris' 
benefit,  to  the  extent  of  the  money  paid, 
without  the  express  agreement  that  he  was  to 
hold  it  in  trust  for  Harris.  York  v.  Landis, 
65  N.  C.  535;  Staillngs  v.  Lane,  88  N.  C.  214. 
And  the  equitable  estate  would  have  been 
in  Harris  by  operation  of  law.  But  in  this 
case  there  waa  not  only  the  trust  the  law  cre- 
ated, but  there  was  an  express  trust  that  Rich- 
ard Holden,  Jr.,  should  hold  it,  flrst  to  pay 
Harris's  debt,  and  then  for  his  father.  This 
being  so,  the  equitable  estate  In  said  land 
was  in  Harris  until  his  debt  was  paid.  Shel- 
ton  T.  Sbelton,  5  Jones,  Bq.  292;  Shields  v. 
Whitaker,  82  N.  C.  51&  And  the  fact  that 
he  surrendered  the  note  given  him  by  Rich- 
ard Holden,  Jr.,  and  took  the  note  of  Richard 
Holden,  Sr.,  and  his  three  sons  B.  M.  Holden, 
P.  C.  Holden,  and  T.  B.  Holden,  did  not  dis- 
charge the  trust  to  him.  Hyman  v.  Dever- 
eux,  63  N.  C.  624;  Ijames  v.  Gaither,  93  N. 
C.  358.  But  It  did  change  the  evidence  of 
debt,  and  give  him  other  additional  security 
therefor.  Before  this  note  was  executed, 
neither  was  Richard  Holden,  Sr.,  B.  M.  Hol- 
den, or  F.  C.  Holden,  or  T.  B.  Holden.  bound 
to  Harris  for  the  debt.  But  after  that  they 
were  ail  bound  for  the  debt,  and  he  might 
collect  it  out  of  either  of  them,  If  it  became 
necessary  to  do  so.  And,  though  the  case 
does  not  say  so  In  so  many  words,  we  think 
sufficient  appears  to  show  that  this  new  note 
was  given  by  Richard  Holden,  Sr.,  as  princi- 
pal, and  his  sons,  as  sureties.  This  being  to, 
Richard,  Sr.,  and  then  the  lands,  were  bound 
for  this  debt  flrst;  the  sureties  to  the  note 
were  only  bound  as  sureties,  both  to  Richard, 
Sr.,  and  to  the  land,  which  bad  already  been 
dedicated  to  the  payment  of  thlB  debt.  In 
other  words,  B.  M.  Holdcai,  P.  G.  Holden, 
and  T.  B.  Holden  were  sureties  to  both  Rich- 
ard Holden.  Sr.,  and  also  to  the  land.  And 
Richard  Holden,  Sr..  and  the  land,  were  both 
principal  debtors,  as  to  these  sureties.  And, 
this  being  so.  It  would  seem  that,  as  T.  B. 
Holden  had  paid  the  debt  of  bis  prlndpal,  he 
would  have  the  right  to  be  reimbursed  out 


of  the  principal.— the  land.  Xork  t.  Landis, 
supra;  Nelson  v.  WllUams.  2  Dev.  &  B.  Eq. 
118;  Bank  t.  Jenkins,  G4  N.  a  719;  Mat- 
thews V.  Joyce,  85  N.  C.  258. 

But  there  is  another  view  presented  by  the 
t&cta  In  this  case  which  seems  to  us  to  sustain 
the  plaintllTs  right  to  recover,  as  against  the 
defendants,  and  that  is,  the  whole  ot  the  450 
acres  of  land  was  dedicated  to  the  payment 
of  the  Harris  debt  He  had  the  right  to  cfA- 
lect  one-third  of  bis  debt  out  of  the  lot  given 
to  defendant  Dora.  And  when  the  plaintiff 
was  compelled,  by  judgment  to  pay  Harris, 
he  was  subrogated  to  the  rights  of  Harris. 
Bell  T.  Jasper,  2  Ired.  Eq.  597;  Fos  v.  Alex- 
ander. 1  Ired.  Eq.  340;  Harris  v.  Harrison, 
78  N.  C.  202;  Herron  v.  Marshall,  42  Am. 
Dec.  447,  and  note;  Insurance  Co.  t.  Middle- 
port  124  U.  S.  634,  8  Sup.  Ct.  625.  This  be- 
ing so.  It  seems  to  us  the  Judgment  below 
should  be  sustained.  Affirmed. 

AVERY,  J.  (concurring).  The  only  testi- 
mony offered  to  snbject  the  land  conveyed  by 
the  father  to  his  danghtor  (now  Mrs.  Strick- 
land, then  Mrs.  Green)  by  deed  absolute  up- 
on Us  face,  with  the  burden  of  the  trust  Is 
that  of  the  grantee's  brother,  and  ts  as  fol- 
lows: "When  my  father  divided  up  the  land, 
he  told  me  and  T.  B.  Holden  and  Frank 
Green,  who  was  then  my  sister's  husband, 
that  the  Harris  debt  had  not  been  paid;  that 
be  wished  to  divide  up  bis  land,  and  we  must 
help  to  pay  that  debt  He  said  he  would  do 
what  he  could,  but  if  be  could  not  pay  it  all 
we  would  have  to  pay  the  balance.  This  was 
the  day  the  land  was-  being  mn  out  for  divi- 
sion. Mine  had  been  run  out  before  that 
time.  Frank  Oreoi  was  my  sister's  husband, 
and  was  there.  My  sister  was  not  presrat. 
I  went  home  after  the  land  was  surveyed, 
and  was  not  present  when  the  deeds  were 
written."  It  is  an  established  rule  of  law 
that,  In  order  to  the  creation  of  a  parol  trust 
thereby,  the  declaration  of  a  grantor  must  be 
made  either  prior  to  or  contemporaneously 
with  the  execution  of  the  deed,  and  must  be 
snfflclently  explicit  and  definite  to  Indicate 
clearly  what  is  the  subject-matter  of  the 
trust  the  extent  of  the  charge  or  burden  im- 
posed, and  the  purpose  for  which  it  Is  Im- 
posed. 1  Perry.  Trusts,  i  77.  This  princi- 
ple arises  out  of  the  very  nature  of  a  trust, 
which  Is  an  unexecuted  use,  and  which,  whm 
created,  before  the  enactment  of  the  statute 
of  uses,  by  a  decIaraUm  accompanying  or 
preceding  a  feoffment,  must  have  been  so  cer^ 
tain  that  the  wltnessw  could  bear  In  their 
memories  sucb  a  (dear  and  determinate  reool' 
lection  of  the  consdenttous  duty  devolved  up- 
on the  feoffee  oa  would  enable  the  ecdealaa- 
tlcal  court  to  enforce  it  If  one  hod  simply 
I  ssld,  when  erecting  monnmenti  to  indicate  dl- 
rldon  boundaries,  that  unless  he  should 
meantime  dlsfdiarge  a  certain  debt  his  chU- 
dren,  who  would  be  enfeoffed  by  him  of 
shares  unequal  in  quantity  and  value  of  his 
laud,  must  pay  It,  without  Indicating  In  what 
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proportion,  no  court  of  coo&clence  would  bave 
assmned  to  dedare  tbat  Iits  purpose  waa  to 
require  them  to  pay  equal  portionB  ot  the 
debt  out  of  unequal  boontlea  bestowed  by 
him.  This  la  but  an  lUuatratloa  of  the  ne- 
cessity for  the  role  that  while  tnurts  attend- 
ing the  transmission  of  the  legal  estate  by 
deed  may  be  created  by  <«al  declarations,  and 
while  the  proof  need  not  be  supported  by  tes- 
timony such  aa  la  required  to  convert  an  ab- 
solute deed  Into  a  mortgage  (Bhlelda  t.  Whlt- 
aker.  82  N.  a  620).  the  courts  will  not  at- 
tempt to  enforce  them  nnlesa  the  pnrpose  of 
the  grantor  be  clearly  expressed.  1  Perry, 
Trusts,  8  83.  "Indeed,"  says  Perry  In  the 
section  cited,  "courts  require  demonatiatlon 
on  the  latter  point,  and  the  trust  will  not  be 
executed  If  the  precise  nature  of  It  (the  sub- 
ject-matter of  the  tmst),  and  the  particular 
persona  who  are  to  take  as  cestuls  que  tmst- 
eat,  and  fbe  pnqjxntlons  In  which  they  are 
to  take,  cannot  be  ascertained."  The  same 
rule  as  to  ascertaining  fnHU  the  terms  of  the 
trust  the  certainty  of  the  sfabject-matter,  and 
the  manner  of  disposition  of  the  trust  fond 
among  those  wba  are  to  receive  It,  obtains, 
whether  the  tmst  be  declared  orally  or  In 
writing,  and  whether  by  devise,  by  other 
writing,  or  oral  declsratkms  made  prlw 
to  or  accompanying  the  execntlon  of  a  deed, 
and  whethw  tbe  tmst  Is  created  for  the  ben- 
efit of  children,  or  In  favor  of  creditors.  It 
Is  conqietent  to  create  a  chaise  upon  land  to 
pay  debto  by  declarations  made  at  the  same 
time,  and  subject  to  the  same  limitations,  as 
whoe  tiie  trust  Is  raised  to  provide  for  chil- 
dren. S  Pom.  Bq.  Jur.  S9  1244-1248.  ■  In 
rtther  case  the  declaration,  in  order  to  Ito  en- 
forcement, ought  to  show,  or  In  some  way 
enable  the  court  .to  ascertain,  dtber  to  what 
proportion  the  burden  Is  to  be  borne  by  sev- 
eral holders  of  the  legal  estate,  or  in  what  ra- 
tk»  benefits  are  to  be  appcntloned  between  ces- 
tuls que  trastent,  as  the  case  may  be.  Speak- 
ing of  this  subject,  Lewln  (volume  1,  p.  *56, 
of  his  work  on  Tmsts)  says  that  a  trast  will 
not  "be  executed  If  the  precise  nature  of  the 
trust  cannot  be  ascertaiaed."  Has  the  exact 
natare  of  the  trust  been  determined  In  this 
case?  "Id  cerium  est  quod  cerium  reddl  po- 
test." It  has  been  found  by  the  Jury  that 
the  tract  of  land  conveyed  to  the  feme  de- 
fendant was  one-third  in  value  of  the  whole 
landed  estate  of  her  father.  The  purpose  of 
the  father,  therefore,  to  Impose  a  charge  of 
one-third  of  whatever  debt  was  still  due  at 
the  time  of  his  death  may  be  fairly  implied 
from  his  language.  This  conclusion  la  not 
reached  without  difficulty,  but  it  Is  propably 
safe  to  rest  the  dedsioo  upon  the  principle 
that  it  was  the  expressed  Intention  of  Rich- 
ard Holden,  Sr.,  to  charge  all  of  the  tracte  of 
land  conveyed  to  his  children  by  voluntary 
deed  with  the  debt  for  the  purchase  money 
unpaid  at  his  death,  and  that  he  could  so 
charge  It  by  declaration  preceding  or  accom-. 
panylng  the  execntlon  of  the  deed.  8  Pom. 
Bq.  Jur.,  supra.  If  her  share  Is  one-third,  as 


I  the  Jury  found,  It  la  not  Ineqidtable  to  snb- 
I  Ject  It  to  one-third  df  the  debt  still  due.  In 
furtherance  of  what  aweared  to  be  her  fii* 
tber's  purpose.  If  tbe  amount  of  the  charge 
to  favmr  of  the  original  creditor  was  one- 
tblrd  of  the  debt,  then,  when  her  brother  dls- 
cbarged  the  Hen,  was  he  not  subrogated,  pro 
tanto,  to  the  righto  of  the  oedttor  agatost 
I  her?  It  must  be  admitted,  as  already  stoted, 
that  Richard  Holden,  Sr.,  could  create,  and 
did  create,  by  his  declaration,  a  charge  upon 
the  whole  of  the  land,  In  favor  of  the  credit- 
or, and  that  charge  could  have  been  enforced 
1^  tbe  credltw  or  bla  representottves.  2  Sto- 
ry, Bq.  Jur.  p.  S80,  S  1^ 

If  T.  B.  Holden  was  his  bther's  surety, 
and  as  such  paid  the  whole  of  the  debt,  then 
tbe  statute  (Oode,  SS  2092^2090)  gives  blm  a 
right  of  action  agalnat  cosureties  at  law,  and 
also  micb  prlortty  as  the  creditor  would  have 
I  had  as  a  claimant  agatost  his  father'a  estate. 
The  creditor  had  a  priority  as  an  Incum- 
brance holding  a  claim  that  must  have  been 
I  satli^ed  out  of  the  land  before  It  could  have 
been  subjected  to  pay  any  claim  against  the 
grantee,  and'befne  her  title  could  be  pet^ 
fected.   19  Am.  &  Bng.  Eno.  Jaw,  84;  Abb. 
Law  Diet  "Priority."  If  by  virtue  of  the 
declaration  a  charge  waa  created  In  favor  of 
1  Harris,  the  creditor,  then  T.  B.  Holden,  on 
I  payment  of  that  debt,  constitotlng  tbe  charge, 
and  having  priority  ovrar  other  clalma,  was, 
I  as  snrety,  subrogated  In  eqnlty  to  the  rights 
of  the  creditor,  arising  either  <«it  of  any  inlor 
I  liea  or  indemnity  in  bis  favor  against  the 
j  land  conveyed  to  Hie  feme  defendant  (Pee- 
I  bles  V.  Gay.  116  N.  C.  40,  20  8.  B.  173), 
I  and  was  entitled  to  recover  one-third  of  the 
I  debt,  which  he  paid  as  surety  of  his  father, 
from  tbe  feme  defendant,  as  the  holder,  sub- 
ject to  the  charge  Imposed  by  her  tothw  up- 
on the  one-third  to  value  of  the  land  bur- 
dened with  the  d^t  which  he  conveyed  to 
I  her.    It  seems  to  have  been  conceded.  If  It 
did  not  appear  positively,  that  T.  B.  Holden 
was,  though  nominally  a  principal;  In  reality 
the  surety,  of  his  father.  Welfare  v.  Thomp- 
son, 83  N.  O.  276.    For  the  reasons  given,  I 
j  think  the  judgment  should  be  affirmed. 

CliAKK,  J.  (concurring).  Richard  Holden 
died,  leavtog  an  Indebtedness  for  tbe  balance 
due  on  puivhase  money  for  land,  and  no 
personal  property  applicable  to  his  debts. 
Prior  to  his  death  he  had  divided  this  land, 
the  sole  property  he  bad,  among  his  three 
children,  one  of  whom  Is  tbe  defendant,  and 
conveyed  It  to  them  by  deed.  Tbe  Jury  find 
that  Richard  Holden,  at  the  time  of  these 
conveyances  by  him,  did  not  retain  sufficient 
property  to  pay  his  debts,  and  available  for 
that  purpose,  and  that  the  defendant  rec^v. 
ed  one-third  of  tbe  land  to  value.  The  deeds, 
on  their  face,  express  that  they  are  made  in 
consideration  of  natoral  love  and  affection, 
and  it  Is  admitted  that  there  was  no  valuable 
omslderatton.  Harris  brought  an  action  on 
the  bond  for  tbe  purchase  money  against  the 
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executor  ftt  lUchard  Haldol,  and  obtained 
Judgment  for  the  amonnt  doe,  with  a  decree 
that  the  one-third  of  the  land  conveyed  by 
Richard  Holden  to  the  plaintiff  shonld  be 
subject  to  payment  of  the  debts,  because  It 
was  a  Toluntary  deed,  and  void  as  to  credlt- 
ors.  ^e  plaintiff  paid  off  said  Jadgment,  and 
his  brother  has  repaid  him  one-third,  and  this 
Isaproceeding  to  subject  that  third  of  the  land 
which  Is  in  p<»sesslon  of  the  defendant  to  the 
repayment  of  the  other  third.  The  Jury  find, 
as  a  fact,  that,  when  Richard  Holden  con- 
Teyed  this  third  of  the  land  to  the  defendant, 
It  was  expressly  charged  with  the  duty  of 
paying  Its  one-third  of  the  Harris  debt 
This  should  be  concluslTe.  Bat  if  we  put 
that  entlrtiy  on  one  side,  this  would  still  be 
so  by  operation  of  law,  without  any  agree- 
ment, on  two  grounds:  First  It  Is  alleged  In 
the  complaint,  and  admitted  In  the  answer, 
that  the  Indebtedness  to  Barrls  was  secured 
by  the  ccmveyanoe  of  the  land  to  a  trustee  to 
pay  the  purchase  money,  and  afterwards  to 
convey  to  Richard  Holden.  The  trustee  hav- 
ing died,  a  decree  was  made  In  an  action 
brought  by  Richard  Holden  against  the  wid- 
ow and  heirs  at  law  of  the  trustee  for  a  con- 
veyance to  Richard  Holden;  but  the  credit- 
or, Harris,  was  not  a  party  to  that  proceed- 
ing, and  was  unaffected  by  It  His  honor 
also  correctly  Instructed  the  Jury  that  the 
trust  in  favor  of  the  credltw  was  not  aban- 
doned. His  taking  a  new  note  for  the  bal- 
ance due  and  unpaid  on  the  purdiase  money, 
in  the  absence  of  evidence  to  show  such  an 
Intention,  was  not  an  abandonment  of  the  se- 
curity. Hyman  v.  Devereux,  63  N.  C.  624.  One 
part  of  tlie  trust  property  having  paid  the 
debt,  this  part,  which  passed,  without  any 
consideration,  to  the  defendant,  is  chargea- 
ble to  contribute  its  pro  rata.  Adams,  Eq. 
270;  Stanly  v.  Stock.  16  N.  C.  314.  Secondly. 
The  conveyances  to  the  three  children,  being 
«ktlrely  voluntary,  were  void  as  to  creditors, 
since  property  sufficient  and  available  to  pay 
his  debts  was  not  retained  by  the  father. 
Each  share  so  conveyed  Is  liable  for  its  pro- 
portionate part  of  the  debt,  and  as  the  plain- 
tiff's share  has,  by  decree  of  a  court,  been 
subjected  to  the  payment  of  the  whole  debt, 
he  Is  clearly  ^titled  to  be  reimbursed  by  a 
decree  subjecting  the  tme-thlrd  of  the  land 
conveyed  to  the  defendants  to  an  order  of 
sale  for  the  repayment  of  the  one-third  of  the 
debt  tor  which  the  defendant's  share  was 
chargeable,  and  which  plaintiff  has  been 
heretofore  forced  to  pay  under  the  orders  of 
the  court  This  would  be  so  if  the  defend- 
ant had  been  a  devisee.  Badger  v.  Daniel. 
79  N.  C.  372,  382;  Green  v.  Green,  69  N.  C. 
25;  4  Am.  &  Eng.  Enc.  Law.  11;  Taylor  t. 
Taylor,  4S  Am.  Dec.  400;  Scbermerhorn  v. 
Barhydt,  9  Paige.  28;  Clowes  v.  Dickenson,  5 
Johns.  Ch.  235.  And  she  is  in  no  better  posi- 
tion as  one  of  the  grantees  of  the  father  un- 
der a  deed  void  as  to  creditors.  This  view 
renders  the  exceptions  taken  immaterial,  and 


if  there  was  error,  as  to  whidi  It  Is  nnneoes- 
sary  to  Intimate  any  opinion,  such  error  was 

hannless, 

(US  N-.  C.  gl&l 

CHIPPEWA  VALI/ET  BANK  v.  NATION- 
AL BANK  OP  ASHEVILLE. 
(Supreme  Court  of  North  Carolina.   April  30, 
1805.) 

ITeoOTIABLB  iNSTRtJMBVTS— BOJIl.  7lDB  PUK- 
CHASBR— DBP08IT10M. 

1.  The  fiict  that  the  taaker  of  oertahi  notes, 
by  an  arrangement  with  the  payee,  had,  at  dif- 
ferent times,  drawn  on  the  latter,  at  maturity 
of  one  of  the  noted,  for  sndi  part  as  he  was  un- 
able to  pay,  snd  that  the  drafts  so  drawn  bad 
passed  uiroagh  plslntiff's  bands,  was  not  suffi- 
cient to  diarge  the  plaintiff  with  notice  of  a  eiml- 
lar  arrangement  relative  to  a  note  by  the  same 
maker  to  the  same  payeu,  which  the  plaintiff  had 
purchased  before  maturity,  without  actual  no- 
tice of  any  equities  against  it 

2.  Where  there  was  nothing  to  Indicate  that 
a  deposition,  taken  on  oral  Interrogatories,  did 
not  contain  all  of  the  deponent's  testlnHny.  or 
tiiat  It  was  not  written  down  at  the  time,  and  in 
his  presence,  a  motion  to  quash  the  deposition  on 
such  grounds  was  i>roperly  orermled. 

Appeal  from  superior  court,  Kmoombe 
county;  McXver,  Judge. 

Action  by  the  Chippewa  Valley  Bank 
against  the  National  Bank  of  Ashevllle. 
Judgment  for  plainQH;  and  dtfendant  aj^ 
peals.  Affirmed. 

W.  W.  Jones  and  F.  A.  Bondl^,  for  appe- 
lant  J.  H.  Merrlmon,  for  appellee. 

CLARK,  J.  The  defendant  bank,  having 
for  collection  a  note  which  was  sent  to  it  by 
plaintiff,  who  had  acquired  It  as  assignee, 
for  value  and  before  maturity,  accepted  of 
the  maker  part  payment  and  a  draft  at  60 
days  drawn  by  the  maker  on  the  payee,  and 
sent  Its  own  check  for  the  full  amount  of 
the  note  to  the  plaintiff,  the  holder  of  the 
note.  The  said  draft  not  being  accepted, 
the  defendant  stopped  payment  of  its  checlc, 
and  this  action  Is  brought  by  the  plaintiff 
to  recover  the  amount  of  the  same.  The 
defendant  introduced  evidence  that  there 
was  an  agreement  between  the  maker  and 
the  payee  that  when  the  notes  of  the  former 
to  the  latter  became  due,  and  were  present- 
ed for  payment.  If  the  maker  was  not  In 
funds,  he  might  pay  what  he  could,  and 
draw  back  on  the  payee  for  the  difference: 
that  this  had  occurred  several  times,  and 
the  notes  had  always  been  forwarded  to  de- 
fendant, for  collection,  by  the  plaintiff  bank, 
and  the  remittances  made  through  the  same 
agency,— and  the  defendant  contended  that 
this  fixed  the  plaintiff  bank  with  notice  of 
the  agreement  The  testimony  of  the  cash- 
ier of  the  plaintiff  bank,  which  is  uncontra- 
dicted, is  that  the  plaintiff  took  the  note  for 
value,  before  maturity,  and  without  notice 
of  any  equity;  that  It  was  not  the  agent  of 
the  payee,  but  purchaser  for  value,  and  had 
no  knowledge  or  notice  whatever  of  any 
agreement  between  payee  and  maker,  of  the 
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Idttd  allied  by  the  defendant  His  honor, 
upon  tbe  evidence^  propwiy  ImttrQcted  the 
Jut  to  return  a  rerdlct  tor  plaintiff.  The 
tact  that  the  plaintiff  bank  had  BeTeral 
times  forwarded  notes  against  the  maker, 
for  coUecUon,  to  the  defendant  hank,  and 
that  draftB  drawn  by  the  maker  asalnst  the 
payee  had  thereaft^  pamed  through  the 
two  banks,  eren  If  known  to  plaintiff  bank 
to  have  been  In  renewal  or  Indnlgence  of 
part  of  said  notes  (which  Is  not  shown),  was 
not  of  Itself  notice.  In  law,  to  the  plaintiff, 
that  there  was  such  agreement  as  to  this 
note.  Actnal  notice  of  such  agreement  is 
negatived,  and  it  Is  not  fixed  with  constmc- 
tlTe  notice,  by  a  coarse  of  dealing  between 
parties  transmitting  or  collecting  through 
its  bank,  that  the  promissory  note  of  the 
maker,  who  had  often  given  counter  drafts 
on  the  payee,  is  given  on  the  agreement  that 
he  has  that  standing  privilege,  and  is  al- 
ways to  have  a  similar  Indulgence. 

The  motion  to  quash  the  deposition  was 
properly  refused.  The  Interrogatories  were 
verbal,  and  are  not  required  to  be  in  writ- 
ing. There  Is  nothing  to  Indicate  that  the 
paper  does  not  contain  the  whole  of  the 
deposition,  or  that  It  was  not  written  down 
at  the  time,  and  in  the  presence  of  the  wit- 
ness. The  only  evidence  on  the  point  is  tbe 
certificate  of  the  commissioner,  which  cer- 
tainly doflfl  not  snstaln  Uie  exertion.  No 
«ror. 


ou  N.  a  KM) 

STATE  V.  DOWNS  et  sL 

CBniweme  Court  of  NorUi  OaroUna.  April  80, 
1B95.) 

brTOZIClTIKS  LiQnOHi— iLLSQAt  fli.tS8— VeBDIOT 
— INDIOTMBKT—IhTBMT'DcFB  KBES. 

1.  Where  an  Indictment  diarged  the  nnlaw- 
fnl  sale  of  ipirltaous  liqatmi  within  two  miles 
of  "Bethel  Methodist  Church  In  Macon  cocntr," 
a  verdict  describing  the  church  merely  as  "Beth- 
el Charch  In  Macon  county"  did  not  constitute 
a  material  variance. 

2.  An  indictment  diari^ng  the  unlawful 
■ale  of  spirituous  liquors  need  not  specif  what 
kind  of  spirituous  liquors  was  sold. 

3.  The  unlawful  sale  of  sirirituous  liquors 
li  not  excused  by  the  fact  that  tbe  defendant, 
acting  uoder  advice  of  his  counsel,  believed  that 
the  particular  sale  was  not  a  violation  of  the 
law. 

4.  fnie  intention  with  which  an  unlawful 
■sle  (tf  intoxicating  liquors  was  made  by  one 
having  no  aathOTity  to  malce  the  sale  for  any  pur- 
pose is  Immaterial. 

5.  A  government  license  for  the  sale  of  in- 
toxicating liquors  will  not  protect  the  holder 
thereof  from  prosecution  by  tbe  state  for  sdllng 
In  violation  of  state  laws. 

6.  An  Indictment  chai^lug  tiie  Tlolation  of  a 
eertiUu  section  of  the  statute  need  not  specify 
that  the  act  charged  does  not  come  within  an  ex- 
ception created  by  a  sul)ie«|ttait  section  of  tibe 
same  statote. 

Appeal  from  superior  court,  Ifacon  oonnly; 
Bhoford,  Judge. 

O.  W.  Downs  and  others  were  omivlcted 
of  the  nnlswfol  sale  of  ivlritDoos  llanors,  and 
■ppeaL  Affirmed. 

T.2l8.E.no.lO~44 


J.  F.  Bay,  for  i^peUants.  The  Attorney 
General,  for  the  State. 

CLARK,  J.  The  Indictment  charges  the 
sale  of  spirituous  liquor  within  two  miles  of 
Bethel  Methodist  Church  In  Macon  county. 
Tbe  statute  (Acts  18S1.  c.  234)  and  the  verdict 
both  describe  tbe  church  simply  as  "Bethel 
Church  In  Macon  county."  There  Is  nothing 
to  indicate  that  the  church  is  not  one  and  the 
same.  Tbe  added  word  "Methodist"  In  tbe 
Indictment  U  simply  harmless  surplusage  or 
immaterial  variance.  State  t.  Saves,  106 
N.  C.  752,  11  S.  E.  370.  There  Is  nothing 
tending  to  show  that  there  was  any  am- 
biguity or  more  tban  one  Bethel  Church  In 
the  county,  as  In  State  v.  Partiow,  91  N.  C. 
650,  or  that  the  defendants  were  in  any  wise 
prejudiced  In  their  defense  or  misled  as  to  the 
church  which  was  meant 

It  was  not  necessaty  that  the  Indictment 
should  specify  the  kind  of  spirituous  liquor 
sold.  That  was  a  matter  of  evidence.  State 
V.  Packer,  80  N.  C.  43fl.  Nor  was  it  necessary 
to  refer  to  the  statute  In  the  Indictment,  as 
It  was  a  pnbllc  local  statute.  State  t.  Wal- 
lace.  94  N,  C.  827. 

Neither  was  it  any  defense  that  before 
making  sale  of  the  Uquw  the  defendants,  on 
Inquiry  of  counsel,  were  told  that  the  church 
was  not  Incorporated,  and  that  it  would  be 
no  violation  of  the  law  for  the  defendants  to 
sell  within  two  miles  there<tf  at  the  place  of 
manuflBcture,  In  quantities  less  than  a  gallon. 
*^gnorance  of  the  law  excuses  no  one,"  and 
the  vicarious  ignorance  of  counsel  has  no 
greater  value.  State  v.  Boyett,  82  N.  C.  3.S6. 
Tbe  law  does  not  encourage  ignorance  in 
either.  State  v.  Dickens,  2  N.  0.  40&  If 
Ignorance  of  counsel  would  excuse  violations 
of  tbe  criminal  law,  the  more  Ignorant  coun- 
sel could  manage  to  be,  the  more  valuable,  and 
sought  tor.In  many  cases,  would  be  bisadviceu 

The  criminal  Intent  Is  not  tbe  Intent  to 
violate  the  law.  but  the  Intentional  doing 
the  act  which  is  a  vlf^tion  of  law.  It  la  only 
when  the  criminality  depends,  not  merely 
upon  the  act,  but  xip<m  the  motive  or  Intent 
with  which  It  is  done,  that  the  Intent  be- 
comes material.  State  v.  McBrayer,  98  N. 
C.  619,  2  S.  E.  755;  State  v.  Dalton,  101  N. 
C.  680,  8  S.  B.  154.  State  v.  Wray,  72  N.  0. 
253,  pressed  by  defendant's  counsel,  applies 
only  to  parties  (as  draggiats)  authorized  to 
sell  for  medical  purposes,  and  who  therefore 
cannot  be  found  guilty  for  merely  selling, 
but  only  If  'they  sell  not  to  good  faith  ft>r 
sucb  purposea 

The  license  from  the  United  States  gorwn- 
ment  was  only  a  protection  from  proeecutloo 
by  Its  authority.  It  did  not  protect  the  de- 
fendants from  prosecntion  In  tbe  state  ooorts 
for  selling  omttary  to  state  lawa  State  t. 
Stevem,  114  N.  a  878,  Id  S.  B.  861. 

When  there  Is  an  exceptlm  in  the  same 
clause  which  creates  tbe  offense.  It  should 
be  negatived  In  the  Indictment  If  the  ex- 
ceptkm  Is  In  anothv  clause^  this  is  not  neces- 
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Mr7,  but  It  Is  matter  to  be  shown  In  defense. 
State  T.  Norman,  13  N.  G.  222;  State  t.  Tom- 
llnsoD.  T7  N.  C.  528;  State  t.  Beaton,  81  N. 
a  642;  State  t.  Lanier,  88  N.  O.  658;  State 
T.  George,  03  N.  C.  667.  Here  the  ihtotIso 
that  the  act  should  not  apply  to  the  sale  of 
▼Inoaa  liquors  is  In  a  separate  clanse,— the 
ninth,— while  the  prortsion  violated  by  the 
defendants  Is  In  the  second  clause.  If  the 
liquor  sold  had  been  Tinoua,  and  the  defend- 
ants had  wished  to  rely  upon  that  fact,  this 
was  matter  of  defense,  and  It  was  not  neces- 
sary to  anticipate  and  negative  It  In  the  in- 
dictment No  error. 


(116  N.  C.  105ft) 

STATE  T,  UcOOT. 
(Snpreme  Court  of  North  Carolina.  April  SO, 
1895.) 

CiTT  ORDINAyCES — COSFLICT  WITH  StATCTB, 

Where  famblinir  is  m&de  criminal  by  a 
general  law  (Arts  c.  29),  a  city  ordinance 

covering  the  same  BObject  U  void. 

Appeal  from  criminal  conrt.  Buncombe 
county;  Jones,  Judge. 

T.  0.  McCoy  was  convicted  of  gambling, 
la  ruction  of  a  city  onUnanc^  and  appeals. 
Reversed. 

The  Attorney  General,  tar  the  State. 

FAIRCLOTH,  C.  J.  The  act  of  assembly 
of  1891  (chapter  29)  declares  "that  It  shaO 
be  nnlawful  for  any  person  to  play  at  any 
game  of  chance,  at  which  money,  property 
or  other  thing  of  value  Is  bet,  whether  the 
same  be  in  stake  or  not,  and  those  who  play 
and  those  who  bet  thereMi  shall  be  guilty 
of  a  misdemeanor."  The  ordinance  of  the 
city  of  Asheville  under  which  the  defendant 
Is  arraigned,  adopted  July  8,  1887,  says,  "Any 
and  all  persons  who  shall  [play]  at  any  game 
of  chance  In  the  corporate  limits  of  the  city 
of  Asheville  with  cards,  for  any  money  or 
other  articles  of  value,  whether  said  money 
Is  stalled  or  not,  shall  pay  a  fine  of  The 
defendant  Is  charged  with  gambling  In  said 
city  in  1S94,  by  playing  a  game  of  chance, 
with  cards,  for  money,  etc.;  and  the  only 
question  submitted  is,  "Does  the  mayor  have 
Jurisdiction  of  such  offenses?"  Under  the 
act  of  1891,  enpra.  It  is  clear  that  the  superlta* 
court  has  Jurisdiction  of  the  ofFense  therein 
declared;  and  U  is  so  well  settled  that  mu- 
nicipal by-laws  and  ordinances  must  be  in 
harmony  with  the  general  laws  of  the  state, 
and  when  they  are  In  conflict 'the  by-laws 
and  ordinances  must  give  way,  that  we  deem 
It  unnecessary  to  reargne  thb  question.  Town 
of  Washhigton  v.  Hammond,  76  N.  C.  33; 
State  V.  I^ngston.  88  N.  G.  G02;  State  v. 
Brittain.  89  N.  G.  574;  State  v.  Keith.  94 
N.  C.  033.  The  fact  that  cities  may  have 
different  regulations  on  the  same  subject  can 
make  no  difference,  for  they  are  all  subject 
to  the  role  above  stated.  We  think  the  may- 
or. In  the  present  case,  was  without  Jnrladlc- 
tkm  of  tli«  trfTense  ctiaxsed.  Brror. 


(WH.C.MQ 
HATNBS  T.  GOWABD. 
(Supreme  Gonrt  Ol  Nwth  GaroUna.  April  80, 
18S6.) 

AFPBAI^— CbBTIORUI  to  PeRFBCT  ReCOKD-TlMl 

or  Application. 
Where  the  transcript  is  not  filed  at  the 
first  term  after  trial,  as  required  by  role  5  (12  S. 
E.  v.).  on  flie  failare  of  the  aM)elUnt  to  apply 
at  such  term,  as  required  by  role  41  (12  S.  E.  ix.}, 
for  a  writ  of  cerborari  to  procure  it,  he  is  not 
entitled  to  such  writ. 

Petition  by  Nathan  Cowhrd  for  writ  of 
certiorari  to  bring  up  the  transcript  in  the 
ease  of  J.  P.  Haynes  against  petitioner.  In 
which  Judgment  was  rendered  for  plaintiff, 
and  on  appeal  the  clerk  failed  to  send  op 
the  transcript   Writ  denied. 

J.  F.  Bay,  for  petltlimer.  J*  H.  MerrimoD, 
for  respondent 

GLABK,  J.  If  there  Is  delay  In  sending 
up  the  transcript  on  appeal  In  time  to  be 
docketed  for  hearing  during  the  call  of  the 
district  to  which  It  belongs  at  the  first  term 
of  this  court  beginning  after  the  trial  be- 
low, as  required  by  rule  5  (115  N.  C.  835,  12 
S.  K  T.),  and  such  delay  Is  caused  by  the 
neglect  of  the  clerk  or  Judge,  all  the  author- 
ities are  to  the  effect  that  the  appellant,  if 
without  laches  himself,  Is  entitled  to  a  cer- 
tiorari to  bring  op  the  transcript,  or  the 
omitted  part  of  It  as  the  case  may  be.  But 
the  writ  must  be  applied  for  regularly,  at 
snch  term  (rule  41,  12  S.  E.  Ix.),  and  before 
the  appeal  Is  dismissed.  The  appellant's 
failure  to  do  this  Is  negligence,  which  is  not 
atoned  for  by  the  previous  neglect  of  the 
cUa-k  or  Judge,  which  bad  otherwise  enti- 
tled the  appellant  to  a  certiorari.  Paine  v. 
Cureton,  114  N.  C.  606.  19  S.  B.  631.  This  Is 
very  plain,  and  has  been  repeatedly  stated, 
and  reasons  poiuted  out  therefor.  Among 
the  very  numerous  cases  It  is  sufficient  to 
cite  Plttman  v.  Klmberty,  92  N.  C.  5C2;  Por- 
ter V.  Railroad  Co.,  lOG  N.  C.  478,  11  S.  E. 
515;  Triplett  V.  Foster,  113  N.  C.  3S9.  J8 
S.  E.  714;  Graham  v.  Edwards,  114  N.  C. 
228,  19  S.  E.  150.  If  the  transcript  Is  not 
sent  up,  the  appellant  with  very  Uttle  trou- 
ble, can  ascertain  tliat  fact  below  In  time 
either  to  get  it  sent  up,  or  to  apply,  when 
the  district  Is  called,  for  ft  certiorari.  Or  If, 
for  any  reason,  he  cannot  learn  this  below, 
the  counsel  who  represents  him  here  will 
see  that  the  transcript,  or  some  essential 
part  of  it  has  not  arrived,  and  should  apply 
for  a  certiorari  when  the  district  is  reached 
or  t>efore.  If  the  appellant  has  no  counsel 
in  this  court,  he  cannot  be  put  In  a  better 
condition  than  an  appellant  who  has  paid 
enough  attention  to  his  appeal  to  have  coun- 
sel here  to  argue  It  If  he  have  no  coun- 
sel to  look  after  the  case  here,  he  should  at 
least  ascertain  below  whether  the  transcript 
lias  been  properly  made  out  and  forwarded 
here.  The  Oode  discountenances  mere  tech- 
nlcaUtiea,  but  It  exacts  pnget  dUlgenco  and 
a  buslnesB-lIke  attmtlou  to  matteti  In 
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court  The  presnmptlon  im  lo  favor  of  tbe 
correctness  of  tbe  Judgment  below,  and  a 
party  seeking  to  rererse  It  most  do  ao  with- 
out delaying  the  argument  here  and  a  deci- 
sion beyond  the  regular  time  prescribed  as 
aboTe.  Granting,  as  alleged  by  appellant, 
that  the  failure  to  send  up  the  transcript  to 
the  spring  term,  1894,  of  this  court,  was 
due  to  the  negligence  of  the  clerk,  and  was 
without  any  fault  on  the  part  of  tbe  appel- 
lant, still  his  failure  to  apply  at  such  term 
for  a  certiorari  waived  his  right  to  ask  it  at 
tbe  next  term.  Furtbermore,  a  motion  to 
reinstate  was  made  at  fail  term,  1804,  and 
when  reached  In  regular  order  was  denied. 
It  is  true,  the  defendaDt  did  not  take  care  to 
be  represented  when  the  motion  came  up. 
That  does  not  make  his  position  any  better. 
There  has  been  no  notice  served  since  of  an- 
other motion  to  reinstate,  and.  If  It  bad 
been,  the  matter  is  res  Judicata.  Tbls  case 
Is  almost  identical  with  Dunn  v.  Under- 
wood, 20  S.  E.  Causey  v.  Snow,  21  &  E. 
179  (at  this  term).    Motion  denied. 


(116  N.  C.  B7) 

JONES  V.  Cnx  OF  ASHEVILLB. 
Appeal  of  CAMPBELL. 
(Snpreme  Court  of  Nortli  Carolina.    May  7, 
1895.) 

EviNBNT  DoMAiK— Actios  fos  Dahaoes— Pas- 
ties. 

^e  refnsal  of  tbe  court  to  allow  a  re- 
versioDer,  upon  his  application,  to  be  made  a  par- 

Sdefcndaot  lu.  a  suit  brought  by  the  huMvr  i>( 
a  life  eatate  aeainst  a  city  for  damnge  to  the 
land  caused  by  the  widening  of  a  street,  was  er- 
ror, altbongh  Buch  rereraloner  had  refused  to 
join  in  tbe  suit  at  request  of  tbe  plaintiff. 

A^eal  from  superior  court,  Buncombe 
county;  Armfleid.  Judge. 

Action  by  Laura  EL  Jones  against  the  city 
of  AsbeTlUe  to  recover  damafws  for  land  tak- 
en under  the  right  of  emln«it  domain.  J.  M. 
Campbell*  upon  applfcatlon,  was  made  a 
party  defeaidant  From  a  Judgment  wterad 
In  compUaoce  wtth  an  agreement  between 
plaintiff  and  defendnnt  citj,  defendant  Camp- 
b^  appeals.  Reversed. 

G.  M.  Stedman,  for  appellant  W.  W. 
Jones,  F.  A.  Sondiey,  and  J.  II.  Merrlmon. 
for  appellee. 

FURCHES,  J.  Tbe  plaintiff  and  J.  M. 
Campbell  are  tbe  owners  of  a  bouse  and  lot 
In  the  city  of  Asbeviile,  tbe  plaintiff  owuinK 
a  life  estate  tberein,  and  Campbell  owning 
the  remainder  In  fee  simple.  In  1S02  tbe  de- 
fendant city,  acting  In  accordance  with  tbe 
provisions  of  Its  charter  and  In  tbe  exercise 
of  Its  right  of  eminent  domain,  for  the  pur- 
pose of  widenlnff  the  streets  Of  tbe  city  of 
Asbeviile,  took  and  appropriated  a  part  of 
the  lot  above  mentioned,  bHon^Intr  to  tbe 
plalnUff  and  the  said  J.  M.  Campbell.  S<onie 
time  after  the  approptlfltlon  of  the  property 
above  meiltloneil.  the  damajre  to  onfd  lot  was 
assessed  la  the  name  of  the  philntiff.  report- 


ed to  the  commissioners  as  the  law  provtdedl, 
and  by  them  ratified  and  affirmed.  This  re- 
port assessed  the  damage  at  9875,  but  bef  (»« 
It  was  paid  CampbeU  put  in  a  claim  for  his 
part,  as  be  alleged,  of  the  9876,  and  forbade 
the  defendant  dty  paying  it  to  the  plaintiff; 
and  under  this  conditlw  of  things  the  city 
refused  to  pay,  and  the  plaintiff  brought  this 
action;  and  at  December  term,  1892,  the 
plaintiff  filed  her  complaint,  and  some  time 
in  March,  1893,  tbe  defendant  flied  an  an- 
swer, in  which  it  set  up  the  fact  ttiat  Camp- 
bell was  the  owner  of  tbe  reversion,  and  Mrs. 
Jones  the  owner  of  the  life  estate,  In  said 
lot,  and  asked  that  Campbell  be  made  a 
party  defendant,  and  tbe  matter  adjusted. 
But  it  does  not  appear  that  any  steps  were 
taken  to  make  Campbell  a  party,  until  Au< 
gust  term,  1S93,  when  be  appeared  in  court 
by  bts  attorneys,  and  a^ked  to  be  made  a 
party  defendant,  and  that  be  be  allowed  to 
file  an  answer,  and  set  up  his  claim  to  a  part 
of  tbe  $875.  Before  this  tbe  plaintiff,  Jones, 
and  tbe  defendant  city  had  agreed  upon  a 
Judgment,  but  tbe  same  had  not  been  signed 
and  flletl.  The  court  refused  tbe  motion  of 
Campbell  to  be  allowed  to  nialie  himself  a 
party  defendant  and  to  file  bis  answer,  and 
Campbell  appealed. 

It  appears  In  the  facts  found  by  the  court 
that  the  plaintiff  bad  requested  Campb^ 
before  she  commencetl  her  action,  to  Join  her 
in  trying  to  get  pay  for  their  proi>erty;  and 
he  declined  to  do  so,  saying  that  his  interest 
In  tbe  propeit;  did  not  commence  until  after 
ber  life  estate  ended,  and  be  would  have 
nothiug  to  do  wltb  It  till  then.  And  It 
seems  that  the  court  below  thought  this  was 
not  verj"  nice  treatment,  on  the  part  of  Camp- 
bell, to  refuse  to  assist  her,  until  she  was 
about  to  get  tbe  money,  and  then  come  in 
and  claim  a  part  of  It;  and  the  court.  It 
would  seem,  was  holding  blm  to  what  be  had 
said.  But  It  Is  not  dented  that  Campbell  Is 
the  owner  In  fee  of  tbe  remainder  after  tbe 
plaintiff's  life  oitntc.  In  fnct  It  Is  so  found 
by  tbe  court  Lt  is  not  deuled  that  the  city 
of  Asbeviile,  In  tbe  proper  exercise  of  Its 
right  of  eminent  domain,  had  taken  a  part 
of  the  property,  and  endamaged  tbe  same  to 
tbe  amount  of  $875.  In  fact  this  Is  admit- 
ted, and  these  facts  present  tbe  question  of 
law  wbether  Compt>ell  Is  not  entitled  to  a 
part  of  the  money,  now  in  the  bands  of  tbe 
city  of  Asbeviile,  arising  out  of  this  damage, 
aud.  If  BO,  wbether  he  Is  not  entitled  as  a 
matter  of  law  to  be  niude  a  pasty  to  this  ac- 
tion. Tbe  rule  seems  to  be  that  a  party, 
only  interested  In  the  subject-matter  of  liti- 
gation, Is  not  entitled  us  a  matter  of  right  to 
Intervene.  Coljrrove  v.  Koonce,  76  N.  C 
3fU;  Wade  v.  Saunders,  70  N.  C.  270.  But 
where  a  party  Is  Interested  in  tbe  action 
Jointly  with  either  plaintiff  or  defendant  In 
the  subject  of  litigation,  such  party  may 
claim  to  intervene  as  a  matter  of  right  Ly- 
tic v.  Bua'in,  82  N.  C.  801.  Such  a  party  as 
this  is  considered  a  necessary  party  to  a  corn- 
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plete  determlnfttioD  and  settlement  of  the 
litlgatjon.  CoIgroTer.Koonce,snpra.  Where 
a  party  may  Interrene  as  a  matter  of  right, 
and  his  application  to  do  so  Is  refused  by  the 
court,  be  has  the  right  to  appeal.  Rollins 
T.  noUlns,  7«  N.  C.  264.  Where  one  may  in- 
terrene  as  a  matter  of  right,  It  is  error  In  the 
conrt  to  proceed  with  the  case,  after  appli- 
cation Is  made,  until  the  question  of  snch 
right  is  setOed.  Keathty  v.  Branch,  84  N.  O. 
202.  Therefore  we  are  of  the  opinion  that 
the  appellant,  Campbell,  was  entitled  to  In- 
tervene as  a  matter  of  right;  that,  having 
this  right,  he  had  the  right  to  appeal  to  this 
court,  when  this  right  to  intervene  was  de- 
nied him;  and  the  court  shonld  not  have 
proceeded  to  Judgment,  aftv  the  application 
was  made,  until  that  question  was  settled. 
We  are  not  called  upon  in  this  appeal  to 
pass  upon  the  relative  rights  of  the  plaintiff, 
Jones,  and  the  appellant,  Campbell,  and  we 
do  not  do  so.  We  only  say  that  It  appears 
that  they  are  jointly  Interested  In  this  fund. 
But  in  what  proportion  we  do  not  nndwtafce 
to  say.  That  Is  left  to  be  deta*mtned  b^e- 
after,  taking  into  consideration  the  nature 
and  character  of  the  damage,  as  to  how  It 
affects  the  value  of  the  life  estate,  and  also 
as  to  what  damage  it  has  been  to  the  re- 
mainder In  fee.  There  is  error,  and  the  case 
is  remanded,  with  directions  to  allow  the  ap- 
pellant. Campbdl,  to  Intervene,  and  set  up 
bis  defense,  and  that  the  case  then  be  pro- 
ceeded with  according  to  law.  Error. 

AVERT.     did  not  lit. 


(116  N.  a  fw 

STATE  T.  WILSON. 
(Supreme  Ooort  of  North  OaroUna.    Uay  7. 

1895.) 

FAUS  PRBTINBBS—lNDIOTMBTrT. 

T^ilare  of  an  indictment  for  obtaining 
goods  under  Mae  pretenses  to  diarn  that  they 
ware  obtained  felouoosly  is  a  fatal  defect 

Appeal  from  superior  court,  Vance  eonsty; 
Goble,  Judge. 

J.  B.  Wilson  was  ctuivtcted  of  obtaining 
money  under  taSae  iwetenaea,  and  appeals. 
ReTNSed. 

The  Indictment  was  as  follows:  The  Jurors 
for  tlie  stat^  npon  oaths,  present: 

TOftt  J.  B.  Wilson,  late  of  the  county  of 
Vance,  on  the  22d  day  of  October,  la  the 
year  of  oar  Lord  18M,  at  and  In  Uie  oonn^  of 
Vance,  unlawfully  and  knowingly  devising 
and  Intading  to  cheat  and  defraud  Ander- 
son Hester  of  his  goods,  moneys,  chattels, 
and  propeity,  did  then  and  there  unlawfully 
and  designedly  falsely  pretend  to  Anderscm 
Hester,  knowingly,  that  he,  the  said  J.  B.. 
WUana,  had  a  partner,  with  a  wagon  on  the 
way  from  Loulsburg,  brtnging  a  lot  of  dress 
goods,  and  that  he  gare  every  purchaser  of 
his  hair  tonic  a  drees  pattern  of  14'  yards  of 
said  goods,  and  that  if  he  would  pi^  bhn, 
tbs  said  Wasoo.  fifty  cents  for  a  bottle  of 


said  medicine,  he,  the  said  Wttson,  would, 
on  the  morrow,  upon  the  arrival  of  his  wag- 
on and  partner,  deliver  to  the  said  Anderson 
Hester  14  yards  of  dress  goods;  and  did 
further  represent  that  be  had  sold  to  the 
wife  of  John- 1.  Rowland  a  bottle  of  said 
hair  tonic,  and  she  had  gotten  her  dress 
goods,  and  was  well  pleased  with  it  He 
also  showed  samples  of  the  goods  he  repre- 
sented to  have.  Whereas,  In  truth  and  fact, 
the  said  Wilson  had  no  wagon  and  partner 
on  the  road  from  Loulsburg,  bringing  dress 
goods,  and  had  no  wagon  at  ail,  and  had  no 
dress  goods,  but  la  but  a  traveler  carrying 
a  colored  fluid,  which  he  represents  to  be 
a  hair  vigor,  which  Is  worthless,  and,  to  ob- 
tain fifty  cents  for  every  bottle  disposed  of, 
represents  that  he  will  give  a  dress  pattern 
with  each  bottle,  and  proposes  to  sell  only 
to  the  Ignorant  and  unsuspecting;  and  fur- 
ther, that  he  had  not  delivered  to  the  wife 
of  John  I.  Rowland  any  goods,  as  he,  the  said 
J.  B.  Wilson,  well  knew  to  be  false.  By  color 
and  means  of  said  false  prcMnse  and  pre- 
tenses, he,  the  said  J.  B.  Wilson,  did  then 
and  there  unlawfully  and  knowingly  deei^- 
edly  obtain  from  the  said  Hester,  fifty 
cents,  being  tlien  and  there  the  property  of 
the  said  Hester,  with  intent  to  cheat  and 
defraud  the  said  Hester,  to  the  great  dam- 
age of  the  said  Hester,  contrary  to  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  .against  the  peace  and  dignity 
of  the  8tat& 

Hicks  &.  Hicks,  for  appellant  The  Atbv* 
ney  General,  for  the  State. 

FAIRCLOTH.  C.  J.  The  defendant  Is  m- 
dicted  for  obtaining  goods  tmder  false  pre- 
tenses. He  was  convicted,  and  he  entered 
a  motion  to  arrest  tbe  Judgment,  which  was 
refused,  and  he  applied.  The  Indictment 
fails  to  charge  that  the-  goods  were  obtained 
"feloniously,"  and  is  therefore  fatally  defect- 
ive. This  Is  so  by  reason  of  tbe  act  of 
1891  (chapter  205).  State  t.  Bryan,  112  N. 
O.  848,  le  8u  SL  009;  State  Oaldwell.  112 
N.  a  864, 1«  &  B.  lOUK  and  anthorltlea  ttero 
cited.  Judcmoit  arrestsd. 


OU  H.  a  7(6) 
HENDEBB(M)'  r.  DOWD. 
(Soprone  Oourt  of  North  OaioUna.    May  7, 

CoNBTiTtmowiL  Law— LioiBtATivs  Powsfts— Av- 
poiHTH EXT  or  OVl&MUr. 
An  act  anthoriring  a  partlcnlBr  .penon 
to  act  as  guardian,  without  giving  the  nsnat  bond, 

is  constitudooal. 

Appeal  from  superior  oourt,  Mecklenburg 
county;  Robinson,  Judge. 

Action  by  James  M.  Henderson  against 
Willis  B.  Dowd,  guardian.  Judgm^t  for 
plaintiff,  and  defendant  i^peals.  Affirmed. 

Clnnait  Dowd,  for  appsllanL  ICeOaU  A 
Nixon  and  Jones  &TlUett;  for  mpptOiBa, 
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FAIBGLOTH,  a  J.  This  ecnrt  Is  of  opin-. 
Ion  that  tlie  le^slature  bu  tbfl  power  to  en* 
act  tbat  tin  ^alntlff  be  ainwintad  coardlan 
of  MarsKret  SL  HendereoD  wltbont  bond,  etc., 
because  there  In  no  reatrlcUcm  on.  such  power 
In  the  organic  law.  The  polky  of  so  dolqg  la. 
not  for  this  court  to  oodalder.  It  la  the 
antbority  of  the  leglslatnre  that  thB  dnUea  at 
the  cleric  are  prescribed  and  regulated,  and. 
If  that  body  can  delc^te  the  execatltni  of 
such  duties  tottiecl^k,  It  must  have  the  power 
to  do  the  same.  We  are  not  to  be  undentood 
as  saying  that  the  guardian,  when  thus  ap- 
pealed, Is  exempt  from  acconntaUllty.  nor 
from  the  ani>enrl8lon  of  the  dertt,  aa  in  cases 
of  anwlntment  the  clerk,  ezc^  In  the 
matter  of  entering  Into  bond.  The  objectbrn 
to  the  name  of  the  plaintiff  Is  without  forc& 
Thwe  Is  an  Int^estlng  Ust  of  idem  sonans 
cases  collected  In  State  t.  Collfau.  lis  N.  a 
716,  ao  Sk  B.  462.   Judgment  afibmed. 


<uf  N.  a  «•) 

WRIGHT  r.  HARRIS. 
(Supreme  Court  of  Nordi  Carolina.  Mar  % 
188S.) 

JmncB  or  tbb  Fbaob— Jobisdiction. 
Where,  under  a  will  derliliw  all  teatator*i 
land  to  hia  wife,  remainder  to  piaiDtiff  In  fee. 
flxcept  60  acres  In  some  suitable  place,  on  certain 
condttione,  to  defendant,  and  defendant,  who 
was  a  teoant  of  the  wife  daring,  her  life  of  50 
acres,  claims  title  to  the  same  as  being  in  a 
suitable  place,  and  on  couditiona  performied,  an 
action  by  DlaintifC  f or  posseaaion,  ioTolTes  the  ti- 
tle to  land,  and  a  jiutue  of  the  peaw  has  no  Jv- 
rlsdictiott. 

Appeal  from  snpeiloF  court;  Person  oounty; 

Hoke,  Judge. 

Action  by  Thomas  D.  Wright  against  Jesse 
Harris  before  a  Justice  fOr  possession  of  land. 
From  a  Judgment  affirming  a  judgment  of  the 
the  jusUce  of  the  peace  dismissing  the  action 
for  want  <^  Jurisdiction,  plalnuiff  appeals. 
Affirmed, 

James  H.  Harris,  by  his  will,  devised  all 
his  real  estate  to  his  wife  for  life,  remaindo- 
to  Thomas  D.  Wright,  except  60  acres  of 
land,  at  some  suitable  place,  to  Jesse  Harris, 
on  certatek  conditions,  puring  the  life  of  Mrs. 
Harris,  Jesse  Harris  leased  by  the  year  60 
acres  from  ha,  and  paid  his  rent  annually. 
After  her  death  be  paid  no  rent  to  Wright, 
and  claimed  title  to  the  60  acres. 

Shepherd,  Manning  &  Fonshee^  for  appel- 
lant W.  W.  Kltcbln,  for  appeUeei 

CLARK,  J.  The  defense  pleaded  was  not  a 
mere  claim  or  bare  assertion  tbat  the  title 
to  real  estate  was  in  issue.  But  upon  its  face 
the  clause  of  the  will  set  out  as  the  foundation 
of  the  defendant's  plea  showed  a  bona  flde 
oontroversy,  which  Involved  the  title  to  real 
estate.  Parker  v.  Allen,  84  N.  C.  466;  Code, 
f  836,  The  defendant  had  not  entered  into 
pOHsesaioii.  and  did  not  hold  tmddr  the  plain- 
tUCi  h»cetberewasnoestoiq>^  On  thedeath 
of  the  Uf*  taunt  tbe  tanancjr  sndiBr  her; 


ceased.  If  his  rtelit  thai  aecmedl.  and  the  de- 
fendant claimed  adrorsely  to  the  j^ntlff  aa 
owner  of  an  unallotted  60  acres  In  the  tract 
and  to  that  eztoit.  as  tenant  In  common  with 
the  plaintiff;  while  the  plaintiff  claimed  that 
side  seisin  of  the  whole  tract  had  devolved 
on  Um  at  the  deatii  of  tbe  life  tenant,  and 
dolled  tbe  defaidant's  claim  to  the  60  acres. 
His  honor  properly  afitoned  the  ruling  of  the 
Justice  of  the  peace  tbat  the  Justice  did  not 
have  Jurisdiction  to  decide  tatSi  coutroversy. 
and  dlamlased  ttie  action.  Code,  I  837.  Af- 
firmed. 


(lis  N.  C.  1083) 

STATS  V.  McCORMACK. 
(SuEveme  Court  of  North  Carolina.  May  7, 

1895.) 

UOBDBR  Iir  THB  FlRST  DbOSBB  —  PRRHEDITATION. 

1.  la  a  prosecution  for  marder  in  the  first  de- 
gree, where  It  appeared:  Ttiat  defendant  bad 
gone  to  the  house  of  deceased  In  tbe  evening, 
armed;  had,  in  conversatioa  with  deceased, 
sbowD  two  pistols;  had  remained  until  2  o'clock, 
when  the  deceased  was  shot  That  there  was  no 
quarrel  Immedlatdy  before  the  shooting.  That 
when  he  fired  he  said.  "I  guess  that  will  do  yon," 
laid  one  of  bis  pistols  bMide  deceased,  and  re- 
marked. "I  reckon  you  will  let  me  alone  oow," — 
it  is  not  error  to  submit  the  gnesticn  of  defend- 
ant's guilt  of  m order  in  the  first  degree  to  tbe 
Jury. 

2.  If  the  purpose  to  kill  has  been  dellberatelr 
formed,  the  interval  which  elapses  befOrs  Its  ex- 
ecution is  immaterial. 

Appeal  from  superior  court,  Bobeson  coun- 
ty; Brown,  Judge. 

John  B.  McCormack  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

French  &  Normrat  and  Herbert  McClam- 
my,  for  appellant  Tbe  Attomcjr  Qeneral,  for 
the  State. 

AVERT,  J.  It  Is  not  essoitlal  that  the 
prosecution,  In  order  to  show  prima  fade  pre- 
meditatitm  and  deliberation  on  the  imrt  of  a 
inrlaoner  charged  with  mnrder  In  the  first  de- 
gree, should  offev  testimony  tending  to  prove 
a  preconceived  purpose  to  kill,  formed  at  a 
time  anterior  to  the  meeting  when  It  was  car- 
ried Into  execution.  "In  order  to  convlcticm 
of  murder  In  the  first  degree  [said  this  court 
in  State  v.  Norwood,  116  N.  C.  7^,  20  S.  E. 
712],  as  the  Judge  below  isroperly  Instructed 
the  Jury,  It  Is  necessary  that  the  state  should 
tdiow  tbat  the  prisoner  deliberately  deter- 
mined to  take  the  child's  life  by  putting  the 
pins  into  Its  mouth,  and  thereupon  (It  being 
Immaterial  how  soon  after  resolving  to  do  so) 
carried  her  purpose  of  so  using  ti»  pins  Into 
esecutloD,  and  thereby  caused  death."  It 
must  have  appeared,  in  some  aspect  of  the 
evidence,  that  the  accused  deliberately  deter- 
mined to  kill  the  prisoner  before  Inflicting  tbe 
wound.  In  order  to  warrant  the  Judge  In  sub- 
mitting the  question  of  his  guilt  on  the  charge 
of  murder  In  the  first  degree  to  the  Jury.  If 
tbe  witnesses  testified  to  tbe  truth  of  facta 
and  circnmstanote  tending  to  show  tiiat  while 
they  w«B  tDcether  on  the  ororislen  when  the 
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hoinlclde  occutred,  or  even  during  the  conver- 
sation which  termlD&ted  Id  the  shooting,  the 
piisoner,  upon  sofflclent  deliberation  to  make 
it  a  fixed  and  definite  determination,  formed 
the  purpose  to  shoot  and  kill  the  deceased,  It 
was  the  duty  of  the  court  to  allow  the  Jury 
to  pasa  n[>on  the  Issue  of  guilt  or  innocence 
of  murder  In  the  first  degree.  There  was, 
we  think,  testimony  tending  to  show  that  the 
shooting  was  done  after  premeditation  and 
deliberation.  The  prisoner  bad  gone  to  tlie 
house  wtiere  the  deceased,  his  brothers,  and 
others  were,  during  the  evening,  and  had  re- 
mained talking,  either  to  the  deceased  alone, 
or  to  the  others  with  falm,  till  12  o'clock  at 
night,  when  the  deceased  was  shot.  During 
all  of  that  time  his  horse,  harnessed  to  his 
buggy,  was  hitched  near  where  they  were 
talking.  A  witness  stepped  out  Into  the  field, 
leaving  a  lamp  burning,  and  the  other  mem- 
bers of  the  party  drinking  with  prisoner  and 
deceased.  The  pistol  fired  while  he  was  out, 
and  on  his  return  the  lamp  was  extinguished, 
and  deceased  was  shot,  the  two  brothers  of 
deceased  being  then  asleep.  When  the  pistol 
was  fired  the  prisoner  said,  "I  guess  that  will 
do  you."  He  then  walked  up  to  deceased, 
where  he  was  lying  dead,  and,  placing  one  of 
his  pistols  beside  bhn,  said,  "I  reckon  yon 
will  let  me  alone  now."  During  his  conver- 
sation with  deceased.  It  was  In  evidence  that 
prisoner  had  two  pisbAa  In  his  hip  pockets, 
and  that  In  the  earlier  part  of  the  evening 
one  of  ttiem  was  stock  in  his  pocket  with  the 
muzzle  upwards,  but  that  later,  while  talk- 
ing with  deceased,  he  had  the  two  pistols  out 
In  his  hands,  and  put  tbem  back  Into  bis 
pockets,  to  the  usual  position.  Just  beftwe 
the  flhootlDg  occurred  the  prisoner  walked  off- 
from  the  decmsed,  as  if  going  out  of  the  pl- 
aaza,  and  while  deceased  was  standing  with 
his  aide  towards  him.  He  turned,  however, 
as  he  was  walking  away,  and  fired  at  Smith, 
wbosfr  relattre  position  stUl  r«nalned  the 
same.  Apart  Crom  tbe  testimony  of  the  pris- 
oner, it  does  not  appear  that  deceased  was 
evoi  qnarrdlng  with  prtamier  paM  before  tbe 
latter  walked  down  flie  plazsa  and  fired.  De- 
fmdant^s  own  version  of  the  affair,  U  be* 
Ueved,  would  unquestionably  put  a  different 
hue  upon  tbe  transaction;  but  there  was  not 
only  no  other  evidence  of  legal  provocation, 
but  no  other  evldraoe  of  a  quarrel,  abuae,  or 
Inaolt  that  might  have  tended  to  show  that 
he  acted  under  the  Infineoce  of  sodden  pas- 
sion. While  premeditation  and  deliberation 
ars  not  to  be  Inferred,  as  a  matter  of  coarse, 
tram  the  want  Mtber  of  legal  provocatkm,  ok-' 
<a  pnat  of  the  use  of  provoking  langnage,  yet 
all  such  clrenmstances  may  be  omaidered  by 
the  Jury  in  detetmintaig  wbetbw  tbe  testi- 
mony la  inconsistent  witli  any  other  hypotbe* 
sis  than  that  the  prisoner  acted  upon  a  de- 
liberately formed  purpose.  State  v.  Puller, 
114  N.  G.  887,  19  S.  B.  797.  Kerr,  In  his 
woric  on  Homicide  (secticm  72),  says:  "The 
question  whether  there  has  beoi  deliberatioD 
Is  not  mdlnuUy  capable  of  actual  proof,  but 


must  be  determined  by  the  Jury  from  the  c9r- 
cnmstances.  It  has  been  said  that  an  act  is 
done  with  deliberation,  however  long  or  short 
a  time  Intmrenee  after  the  Intent  is  formed 
and  before  it  Is  executed.  If  the  offender  has 
an  opportunity  to  recollect  tbe  offense."  The 
test  Is  involved  in  the  question  whether  the 
accused  acted  nnder  the  lufiuence  of  ungov- 
ernable passion,  or  whether  there  was  evi- 
dence of  the  exercise  of  reason  and  Judg- 
ment The  conduct  of  the  accused  Just  be- 
fore or  immediately  after  the  killing  would 
tend,  at  least,  to  show  the  state  of  mind  at 
the  moment  of  inflicting  the  fatal  wound. 
In  passing  upon  the  question  whether  the 
fiicts  in  a  given  case  are  sufficient  to  show, 
beyond  a  reasonable  doubt,  that  the  killing 
was  done  with  dellberatl<m  and  premedita- 
tion, while  sudden  passion,  aroused  by  provo- 
cation that  would  neither  excuse  nor  miti- 
gate to  manslaughttf  tbe  killing  with  a  dead- 
ly weapon,  is  sufficient,  If  the  homicide  is 
committed  nnder  Its  Immediate  Influence,  yet 
the  want  of  provocation,  the  preparation  of  a 
weapon,  proof  that  there  was  no  quarreling 
Just  before  the  killing,  may  be  considered  by 
the  Jury,  ^th  other  circumstances.  In  deter- 
mining whether  the  act  shall  be  attributed  to 
sudden  Impulse  or  premeditated  design. 

We  think  that  there  was  no  error  in  leav- 
ing Uie  Jury  to  find  upon  the  testimony  wheth- 
er or  not  the  killing  was  done  in  pursuance  of 
a  preooncdved  purpose,  deliberately  formed. 
In  arrlrbig  at  a  omcluidoD,  they  would  natu- 
rally look  to  the  testimony  as  to  the  conduct 
of  the  lalaoner  at  and  about  tbe  ttane  of  the 
homicide,  and  the  abtendant  clrcumstancea,  to 
throw  light  upon  the  question,  rather  than  to 
a  computation  of  tiie  time  intervening  be- 
tween the  fbrmatiott  and  execution  of  tbe 
putpoe&  The  guilt  or  Innocence  of  the  pris- 
oner denuded  upon  wbether  his  Intent  to  kill 
had  been  definitely  formed,  not  upon  the 
length  of  time  that  he  bad  dierished  the  pur- 
pose. For  the  reasons  glrai  the  Judgment  Is 
affirmed. 


(lU  M.  c.  lOtD 
STATU  r.  H0R!7. 
(Soprebie  Court  of  North  CaroUna.  Hay  T, 
1895.) 
Maxblacohtex. 
In  a  prosecution  for  murder  there  was 
evidence   that   defendant   bad    made  threats 
against  the  life  of  deceased,  but  that  subse- 
quently,  on  the  day  of  tbe  homicide,  tbe  men  were 
OD  friendly  terms,  and  that  the  immediate  provo- 
.  cattoQ  to  tbe  crime  was  the  abootinx  of  defend- 
ant's brother  by  deceased.  EM,  that  the  Jury 
should  have  been  instructed  that  >^  they  found 
these  facts,  defendant  could  be  couricied  of  man- 
Blau^fater  only,  since,  after  tbe  reconciliation,  the 
law  would  presame  tbe  crime  to  be  due  to  the 
new  and  sudden  provocation,  not  to  previons 
malice. 

Appeal  from  superior  court,  Robeson  coun- 
ty; Brown,  Jodge. 

Henry  Horn  was  convicted  of  murder  com- 
mitted In  1882,  and  appeals.  Beversad. 
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French  ft  Nonnokt  and  Herbert  MeClam- 
iqy,  for  appellauL*  The  AttonMy  Oeawal, 
for  the  State. 

FURCHES,  J.  We  do  not  think  defend- 
ant's exceptions  to  the  reply  of  the  conrt  to 
the  questions  asked  the  court  during  the  ar- 
gument of  the  case  to  the  Jury  can  be  sus- 
tained. We  do  not  know  whether  they  are 
excepted  to  as  being  out  of  time  or  as  be- 
ing erroneous.  But  we  do  not  think  they 
can  be  sustained  on  either  ground.  If  the 
exceptions  are  put  on  the  question  of  .tlme^ 
It  would  seem  tbey  were  made  In  response 
to  questions  addressed  to  the  court  by  de- 
fendant's counsel;  and  It  may  fairly  be  in- 
ferred that  the  counsel  for  defendant  wished 
to  know  the  views  of  the  conrt  at  that  time, 
that  he  might  the  better  know  how  to  direct 
his  argument,  and  that  the  court  so  under- 
stood him;  and,  whether  this  was  the  object* 
of  counsel  or  not.  It  Is  a  reasonable  inference 
to  be  drawn  from  the  queettons,  and  we  do 
not  think  defendant  has  any  Jost  ground  tm 
complaint  Nor  do  we  tblnk  these  exccp- 
tions  can  be  sustained  upon  the  ground  of 
error  In  law,  as,  In  our  opliUon,  there  was  ev- 
idence in  the  case  InTolvhig  mnider,  man- 
slaughter, and  excnaable  bomldde.  It  was 
admitted  that  the  defendant  killed  tbe  de- 
ceased, David  ButlMT,  with  a  pistol.  This 
threw  tbe  burden  on  the  defendant.  Tbe 
state  then  offwed  two  witnesses,  whose  tes- 
timony toided  to  show  previous  threats  and 
exiwess  malice  on  tbe  port  of  defendant; 
and,  wbUe  these  were  dented  by  defendant, 
he  otCwed  evidoice  tending  to  show  that, 
after  the  alleged  threats  (which  the  state  in- 
sisted showed  express  malice),  the  deceased 
and  the-  prlsonw  had  talked  the  matter  of 
John  Horn  over;  that  prisoner  bad  anored 
tbe  deceased  that  he  bad  nothing  to  do  with 
that  trouble,  telling  the  deceased  that  they 
had  always  been  fri«ids,  and  that  he  did  not 
want  any  trouble  with  the  deceased.  And 
the  court,  in  the  case  on  appe^  states  that 
"no  one  testified  that  Henry  Horn  was  not 
friendly  with  Butler  on  tbe  day  that  Butlw 
was  killed,  or  that  Henry  Horn  had  ever 
done  or  said  anything  to  show  tiiat  he  was 
unfriend^  with  Butler,  acept  as  it  may  ap- 
pear as  herein  recited";  evidently  referring 
to  the  testimony  of  Campbell  and  Gaddy. 
And  defendant  Insisted  that,  if  it  sboold  be 
found  by  tite  Juy  that  defendant  bad  made 
the  alleged  threats,  It  also  appeared  that  he 
(defraidant)  had  become  recon<^ed  and  was 
frioidly  with  the  deceased  on  the  day  of  the 
homicide,  and  asked  tbe  conrt  to  charge  that 
the  law  inferred  tbe  killing  was  from  the  re- 
cent provocation.  This  tbe  conrt  declined  to 
do,  and  upon  this  view  of  tbe  case  we  think 
th«re  was  ermr 

We  do  not  tblnk  coarts  and  Juries  should 
give  too  much  weight  to  threats  made  In  a 
thoughtless,'  bragging  manner,  without  any 


purpose  of  ever  carrying  them  Into  execiation, 
and  sometimes  made  In  the  momrat  of  pas- 
slon.  soon  to  pass  away  with  the  passion  thai 
produced  them;  but  still  they  are  competent 
and  proper  evidence,  and  as  to  what  weight 
they  shall  have  Is  a  question  for  the  Jury, 
consid^^  nnder  prefer  instruction  from  the 
court  and  all  the  circumstances  under  which 
they  were  made.  This  evidence  made  It  nec- 
essary to  submit  the  question  of  murder  to 
the  Jury.  But,  to  remove  this  testimony 
from  the  cnse,  it  would  seem  that  the  of- 
fense would  be  reduced  to  manslaughter,  as 
the  provocation  of  defendant,  seeing  the  de- 
ceased shoot  down  his  brother,  or  seeing  his 
brother  and  the  deceased  a  few  moments 
after  the  deceased  had  shot  down  defend- 
ant's brother,  was  very  great  Therefore,  it 
became  of  the  utmost  Importance  in  the  trial 
that  the  court  should  properly  charge  and 
rnstruct  the  Jury  as  to  the  law  of  previous 
threats  tending  to  show  express  malice,  as 
affected  by  an  after  reconciliation.  This  the 
court  did  not  do.  The  court  should  have 
charged  the  Jury  that  every  question  of  tAct 
necessary  for  the  ccmvlctlon  of  defendant 
and  every  question  of  fact  necessary  for  de- 
fendant's defense  should  be  found,  from  the 
evidence  in  tbe  case,  to  be  true;  tliat  if  the 
defendant  did  make  the  threats,  as  testified 
to  by  the  witnesses  tor  the  state,  then  this 
YTOUld  tend  to  show  express  mtSice  on  the  part 
of  the  defendant;  but  it  they  shonld  so  find, 
thai  they  should  ccmslder  tbe  evidence  of- 
fered by  the  defendant  tending  to  show  a 
recmeiliatlon  on  tUe  part  of  the  defendant, 
and  that  defendant,  after  tbe  threats,  was 
friendly  with  the  deceased;  and.  If  th^ 
should  find  from  the  evidence  that  he  was, 
then  the  law  no  longer  attributed  the  killing 
to  previous  malice  but  inferred  It  was  frtnn 
the  new  and  sudden  prorocatlon  (State  t. 
BamweU.  80  M.  0. 46(9;  and,  If  tt  was  done 
nnder  the  new  provocation,  the  defendant 
would  not  be  guilty  of  mnrdN*,  but  only  of 
manslaughter  (State  v.  Hill,  4  Dev.  &  B.  494; 
State  T.  Ta-cha-na-tah,  04  N.  O.  -618;  State 
T.  Johnsm,  2  Jones  [N.  O.}  247;  State 
Matthews,  78  N.  C.  528). 

In  this  oidnlon  we  hare  not  considered  the 
gnestion  of  self-defense^  as  it  was  not  neo 
essary  that  we  should  do  so,  and  merely 
mention  It  here  to  show  that  we  have  not 
consldwed  it  We  notice  his  lumor  (doubt- 
less through  Inadvertence^  as  we  find  the 
same  thing  In  other  eases),  in  charging  the 
JniTt  uses  tbe  expression  "believe,"  where 
we  think  be  should  have  said:  "If  you  find 
as  a  fact  from  the  evidence."  We  merely 
mentl<m  this,  as  we  see  It  In  this  case  and  In 
other  cases;  but  in  this  opinion  we  have 
laid  no  stress  upon  this  matter,  and  do  not 
CMislder  it  in  making  up  our  Judgment 
There  is  error  In  the  matter  pointed  out  In 
this  opinion,  for  which  defoidant  Is  entitled 
to  a  new  triaL 
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flIflTH  T.  AB'i'MUU  et  kL 

Appeal  of  COOPER. 

(Sapreme  Ootnt  of  North  CaroUnft.  Mij  7, 
1805.) 

Com— LuBiLiTT  ovFLAiHTirr'a  Sdbbtt— AOUfr- 
MBST  or  Fabtiu. 

Under  Code,  |  209,  reqairing  the  derk  to 
take  a  bond  conditioned  to  be  void  it  plaintiS  pay 
defendant  all  coata  that  defendant  recover  of  him 
"in  the  action,**  the  snretj  Is  not  liable  where 
plaintiff  obtained  jadgment  for  a  certain  amount 
and  costa,  though  the  case  having  been  retained 
for  future  disposition  of  the  countnclalm,  auch 
claim  waa  compromised,  and  an  agreement  made 
that  plaintiff  paj  coata. 

Appeal  from  Bui»erlor  court.  Swain  coon^; 
Stanford,  Judge. 

Action  by  J.  H.  Smitb  asaimit  Arthor, 
Coffin  A  Oo.,  to  which  defendants  set  tip  a 
counterclaim.  R.  L.  Cooper  became  plain- 
UfTa  anre^  for  prMecutlon  of  anlt.  Plala- 
titt  recovered  judgment  on  bla  dalm,  and  for 
costs  of  action.  Afterwards,  In  compromis- 
ing defendants*  countradalm,  plaintiff  agreed 
to  pay  lUl  unpaid  coata,  and  defendants 
made  a  motion  to  retax  tliem  against  plain- 
tiff and  R.  L.  Cooper,  lilfl  anrety.  and  from 
a  judgmrait  ao  taxing  tbem  Cooper  appeals 
Reversed. 

J.  W.  Cooper,  f«-  appelant  Fry  &  New- 
by,  tor  apprileea. 

rURGHES,  J.  On  the  12th  day  of  July, 
1S88.  plaintiff  brought  anlt  against  defend- 
ants, returnable  to  fall  term  of  Swain  su- 
perior court  In  this  action  R.  L.  Cooper 
became  plaintiff's  surety  for  the  prosecntion 
of  his  suit  Plaintiff  filed  his  complaint  and 
defendants  filed  their  answer,  In  which  they 
set  np  a  counterclaim  to  plaintiff's  action. 
At  fell  term,  1891,  plaintiff  recovered  Judg- 
ment against  defendants  for  tbe  sum  of  $2,- 
445  and  costs  of  action.  But  tills  trial  did 
not  dispose  of  defoidant's  counterclaim,  and 
ttao  case  was  retained  on  the  dodcet  until 
that  could  be  disposed  of,  and  execution  of 
plaintiff's  Judgment  was  stayed  until  that 
was  done.  Afterwards  (but  It  does  not  ap- 
pear at  what  time)  plaintiff  and  defendants 
agreed  to  refer  the  matters  Involved  in  de- 
fendants' counterclaim  to  Mr.  Newby.  But 
It  does  not  appear  that  he  ever  took  the  ac- 
count Some  time  after  this,  plaintiff  and 
defendants  agreed  upon  terms  of  compro- 
mise as  to  defendants'  counterclaim,  In 
which  defendants  were  to  pay  into  court 
the  sum  of  $X660,  and  to  release  any  fur- 
ther claim  they  might  have  on  account  of 
said  counterclaim,  and  plaintiff  agreed  to 
accept  the  fl,650  in  full  satisfaction  of  his 
said  Judgment  and  plaintiff  also  agreed  In 
this  compromise  to  pay  all  unpaid  cost  It 
appears  from  the  findings  of  the  Judge  at 
fall  term,  1894,  that  there  remains  f29.20 
due  Jenkins  and  Franks,  as  witnesses,  and 
$23  allowed  Mr.  Newby  as  referee,  still  un- 
paid. Tbe  sum  agreed  upon— (1,650— waa 


paid  into  court  but  at  what  time  this  was 
done  df>e8  not  api>ear.  The  matttf  stood  this 
way  until  fall  term,  1894,  when  defendants 
made  a  motion  to  retax  the  costs  that  had 
been  taxed  against  defendants  under  the 
Judgment  of  1891.  and  to  tax  them  against 
the  plaintiff  and  the  said  R.  L.  Cooper,  his 
surety  on  the  prosecution  bond.  This  mo- 
tion was  resisted  by  Cooper,  but  allowed 
by  the  court,  and,  Judgment  being  so  en- 
tered against  said  Cooper,  be  appealed  to 
this  court  Then,  leaving  out  of  view  the 
question  of  time  (tbe  motion  being  made 
more  than  one  year  after  the  Jodgmmt  at 
fall  term,  1891),  can  tbe  Judgment  of  the 
court  appealed  from  be  sustained? 

Section  209  of  the  Code  requires  that  be- 
fore a  clerk  shaU  issue  a  summons,  he  shall 
take  from  the  plaintiff  a  bond  in  the  sum 
of  9200,  npon  condition  "that  the  same  shall 
be  void,  if  the  plaintiff  shall  pay  the  de- 
fendant all  such  cost  as  the  defendant  shall 
recover  of  him.  In  the  action."  In  contem- 
plation of  law,  the  parties  pay  the  cost  of 
lltigatton  as  the  action  proceeds,  and  this 
bond  is  given.  It  Is  true,  entirely  for  the 
benefit  of  defendants.  Brlttaln  v.  HoweD, 
2  Dev.  St  B.  108.  The  surety  U  not  bound 
for  plaintiff's  cost  Hallman  t.  DeDinger, 
84  N.  a  1.  But  the  condition  of  the  bond  Is 
to  pay  the  defendants  such  cost  as  they 
shall  recover  of  plaintiff  "In  the  action." 
Then,  If  defendante  did  not  recov^  of  plain- 
tiff any  cost  "In  the  action,"  the  snrety  is 
not  bound.  And  we  see  that  In  this  case 
tbe  plaintiff  recovered  of  defendants  |2,445 
and  the  cost  of  action.  This  amount  It  is 
true,  was  reduced  to  $1,^  by  way  of  com- 
promise and  agreement  of  the  parties,  In 
which  agreement  the  plaintiff  agreed  to  pay 
certain  cost  And,  as  he  agreed  to  do  so. 
be  ought  to  pay  It  But  this  agreement  to 
pay  this  cost  does  not  bind  Cooper.  He 
was  no  party  to  this  agreement  The  de- 
fendant did  not  recover  this  cost  In  the  ac- 
tion, and  Cooper  Is  not  bound  for  any  cost 
except  such  as  defendants  "recovered  in  this 
action,"  and  he  recovered  none. 

Attorneys  for  defendants  contend  in  their 
brief  tliat  this  Is  a  matter  of  dJscreUon  In 
the  court  below,  from  which  there  is  no  ap- 
peal, and  cite  as  authority  for  this  position 
the  case  of  State  v.  Massey,  lOi  N.  C  877, 
10  &  B.  606.  But  that  case  is  under  sec- 
tion 733  of  the  Code,  and  has  no  application 
to  this  case,  and  can  In  no  way  be  authority 
for  the  position  taken.  It  Is  also  contended 
In  the  brief  that  no  notice  of  appeal  was 
given,  and  that  tbe  case  on  appeal  was  not 
served  within  10  days.  But  the  facts  as 
they  appear  from  the  record  are  otherwise. 
It  is  also  contended  in  the  brief  that  we  are 
iMund  by  the  facts  found  by  the  court  be- 
low. We  recognise  this  as  the  law,  and  de- 
cide the  law  of  the  case  upon  the  tacts  as 
we  find  them  In  the  record.  Cooper,  though 
not  a  party  to  tbe  original  action,  waa  made 
a  party  to  this  proceeding,  and  bad  a  right 
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to  tLTfpeai.  We  tberefore  hold  that  Oooper  1b 
not  liable  for  tbls  cost,  and  that  the  Jodg- 
ment  aivealed  bom  it  wnuwons.  anor. 


<U6  N.  c.  US) 

KIBBY  T.  BOYETTB  et  aL 
(Supreme  Court  of  North  Carolina.  May  7, 
1896.) 

Tbust  tob  Makbibd  Woman— Fowbb  or  i>i8Poei- 

TION. 

Where  land  is  deeded  to  one  on  the  express 
tniat  that  he  hold  it  for  a  married  woman  as  a 
feme  eole,  free  from  any  debts  of  her  huebaiid, 
she  cannot,  in  the  absence  of  exoresB  power  in  the 
deed,  convey  it  without  the  joinder  of  the  truitee; 
at  least,  where  it  *a8  deeded  to  the  trustee  prior 
to  the  adoptioD  of  Const  1868,  art  10,  proTidin; 
that  the  separate  property  of  a  married  woman 
may,  with  the  assent  of  her  hnsband,  be  conreyed 
by  her  as  if  she  were  unmarried,  as,  even  if  that 
presents  the  imposition  of  restrictions,  in  a  deed 
of  trust  for  a  married  wmnan,  oa  tier  power  of 
alienation,  it  does  not  affect  a  prior  trust 

Appeal  from  superior  oomrt,  Wilson  county; 
Hoke,  Judge. 

Acti<m  by  Heniy  Klrby  against  Alexander 
Boyette  and  others  to  foreclose  a  mortgage. 
From  a  Judgment  for  plaintiff,  defendants  a|>- 
peal.  Beversed. 

H.  G.  Connor  and  K.  W.  Poo,  for  aiqpellantB. 
Sh^herd  &  Bu»bee,  for  appellee. 

ATBBT,  .T.  Isaac  Boyette,  Intending  to  pro- 
vide for  his  son's  wife,  on  the  4tb  day  of  May, 
1837.  conveyed  a  tract  of  land  to  Henry  Klrby 
{to  use  the  language  of  the  Instrument  itself), 
"npon  the  express  trust  and  undertaking,  how- 
ever, that  he  shall  hold  the  said  land  and  Im- 
provements for  the  sole  and  separate  nae  of 
r^utaa  V.  Boyette,  a  married  woman,  and  her 
heirs,  as  a  feme  sole,  free  from  any  debts  or 
contracts  of  her  present  husband  or  any  future 
busband  she  may  hereafter  marry."  On  the 
8th  day  of  December,  1880,  the  cestui  que 
trust,  Ijoulsa,  and  her  hnsband,  executed,  with 
privy  examination  and  all  of  the  usual  legal 
fbrmalities,  a  deed  oonveyiug  the  same  land 
to  Boantree^  Barnes  de  Co.  to  eecore  the  pay- 
ment of  the  note  of  the  hnsband,  Nathan  Boy- 
ette, for  $702.84*  and  advances  for  agricultural 
purposes  made  to  hhn.  Hie  trastee,  Henry 
Klrt^,  did  not  Join  In  the  mortgagee  deed  to 
Ronntree,  Banes  ft  Oa,  but  has  since  be- 
come, by  aarignment.  the  owner  of  the  note, 
and  has  tMongtat  an  action  against  the  helm  of 
JOouisa,  the  cestui  que  trust,  who  are  her  chil- 
dren by  the  marriage  with  Nathan  Bt^ette, 
to  foredoae  for  defhnlt  In  the  payment  of  the 
said  note  of  Nathan,  whose  administrator  is 
also  a  ptr^  defendant  The  question  pre* 
salted  Is  whether  the  deed  of  husband  and 
wife  vlthont  the  Joinder  of  the  trustee  pa»ed 
the  wife's  Interest. 

It  is  settled  by  re^ieated  mlings  of  this  comt 
that  the  power  of  a  married  woman  to  dispose 
of  Uind  held  her  under  a  deed  of  settle* 
ment  Is  "not  absolute,  but  limited  to  the  mode 
and  mannffi  pointed  out  In  the  instrument." 
She  *'l8  to  be  deuned  a  feme  wA^  only  to  the 


extent  of  the  power  expressly  given  h«  in 
the  deed  of  settlement"  Hardy  v.  HoUy,  81 
N.  G.  608;  Kemp  v.  Kemp,  85  N.  C.  496; 
Uayo  V.  Farrar,  112  N.  C.  68.  16  S.  B>.  910; 
Monroe  v.  Trenholm.  112  N.  C.  684,  17  S.  B. 
439;  Brougbton  v.  Lane,  113  N.  C.  161. 18  S. 
B.  85.  Tnis  court  has  acted  upon  the  theory 
that  the  wife  derives  her  power  of  disposition 
of  the  property  solely  from  a  strict  construc- 
tion of  the  permissive  provisions  of  the  instru- 
ment  creetliig  the  estate.  Mayo  v.  Farrar.  su- 
pra; 8  Pom.  Eq.  .lur.  1 110!>.  It  Is  apparent 
that  It  was  the  intention  of  the  grantor  that 
the  trustee  should  hold  the  land  for  the  sole 
and  separate  use  of  the  married  woman,  and 
that  it  should  be  as  free  from  liability  for  any 
debt  or  contract  of  the  husband  as  It  would 
tiave  been  bad  she  been  a  feme  sole.  In  the 
case  et  bar  the  trustee,  claiming  in  his  indi- 
vidual right  by  assignment,  seeks  to  subject 
the  land  by  foreclosure  of  a  deed  which  was 
executed  without  his  assent,  tigntfled  by  Join- 
ing as  a  grantor.  It  Is  manifest  that.  If  the 
court  should  lend  Its  sdnetion  to  the  validity 
of  this  conveyance,  the  result  would  be.  not 
only  to  subject  the  land  to  the  payment  of  the 
husband's  debt  contrary  to  the  express  Intent 
of  the  grantor  in  the  deed  of  assignment,  but 
without  the  assent  of,  and  at  the  instance  of, 
the  trtutee,  standing  in  the  antagonistic  atti- 
tude of  bolder  of  the  husband's  note.  In  Clay- 
ton v.  Rose,  ST  N.  C.  110,  Hie  court  said:  "The 
ar^ment  which  seeks  to  deduce  from  adjudi- 
cated cases  elsewhere  a  capacity  in  a  feme 
covert  to  dispose  of  hw  equitable  estate  in 
land,  when  not  restricted  by  the  provisions  of 
the  Instrument  creating  it  as  if  she  were  sole 
and  immarried,  overlooks  the  case  of  Hardy  v. 
Holly,  84  N.  C.  661.  •  •  •  We  must  takfl 
it  to  be  the  settled  law  of  this  state,  at  least, 
that  a  married  woman,  as  to  her  separate  prop- 
erty, Is  to  be  deemed  a  feme  sole  only  to  the 
extent  of  the  power  expressly  given  her  In  the 
deed  of  settlement"  We  find,  therefore,  in 
the  opinion  In  that  case,  no  support  for  (he 
theory  of  the  learned  counsel  for  the  i^intlff 
that  the  rule  which  the  court  intended  to  faiy 
down  in  Hardy  v.  Holly  was  that  a  feme 
covert,  where  a  mode  of  alienation  was  point- 
ed out  In  the  deed  of  setUonent.  was  subject 
to  Its  «prea8  provisions,  but.  in  the  absence 
of  sDdi  restrictions,  was  imder  no  restraint  u 
to  her  power  of  disposition,  except  sach  as  are 
imposed  by  artlde  10  of  the  constltntlon.  It 
must  be  conceded  that  the  Ueadnote  in  Norrls 
V.  Luther,  101  N.  a  196,  8  6.  XL  OB.  Is  mle- 
leading,  but  a  critical  examination  of  the  cue 
wUl  disclose  the  fact  that  a  decree  of  sale  was 
Tacated,  a  sale  set  aside,  and  a  deed  canceled 
because  the  decree  had  been  rendered  with- 
out  ivoper  service  on  a  feme  covert  and  that 
ultimately  some  doubt  was  Kpressed  by  the 
court  as  to  the  title  tbat  would  pass  the 
sale  under  the  l&teae  decree.  At  lUl  events,  If 
the  opbolon  Is  susceptible  of  the  constiiictlon 
placed  upon  it  by  connsd.  It  Is  In  conflict  with 
the  older  as  well  as  the  latei  cases  which  wn 
have  cited.    We  are  not  prepared  to  admit 
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tbat  the  proTtslons  ot  article  10  of  the  consti- 
tution afaall  be  ocnsti-ned,  not  only  as  an  en- 
abling act  «a  to  the  power  of  disposition  of  a 
feme  sole  over  her  separate  real  estate,  but  as 
a  restriction  upon  the  power  of  the  per8<»i 
who  transmits  it  to  h^  by  deed  or  devise  to 
place  any  limit  apon  her  authority  to  alien  In 
the  mamier  therein  prescribed.  Before  the 
constitution  of  ISdS  was  adopted,  the  right  to 
devise  or  convey  land  to  a  trustee  for  the  sole 
and  8^)arate  use  of  a  married  woman,  aud  to 
restrict  the  power  of  alienation  to  a  particular 
mode,  OS  we  have  seen,  existed,  and  was  often 
exercised  to  protect  females  against  the  Im- 
providence or  extravagance  of  their  husbands. 
We  would  be  taking  a  long  stride  In  a  new  di- 
rection were  we  to  admit  that  the  power  of 
disposition  of  real  estate,  with  all  of  the  inci- 
dental rights  to  Impose  limitations,  was  taken 
away  by  Implication  In  conferring  a  restricted 
right  of  alienation  upon  married  women. 
Hughes  V.  Hodges,  102  N.  C.  239.  9  S.  E.  43T; 
Bmce  V.  Strickland,  81  N.  C.  267.  It  would 
seem  more  reasonable  to  hold  that  the  constitu- 
tion should  not  be  construed,  when  It  falls  to 
expressly  so  provide,  as  operating  in  deroga- 
tion of  common  right,  and  that  the  power  con' 
ferred  upon  married  women  should  be  deemed 
subject  both  to  tbe  xeBtrlctlona  (as  to  privy  ex- 
amination and  oraisent  ot  tbe  hustand)  pr«>- 
acribed  In  article  10  and  to  such  llmliations  as 
it  Is  lan-ful  for  a  grantor  or  devisor  to  pre- 
scribe in  a  teed  or  will.  Bat  we  mcaitioD  this 
question  merely  to  prevent  any  ndsappreboi* 
don,  and  will  not  fnrtber  dlscaas  or  decide  It 
here,  since  It  is  not  directly  raised  In  thla  case. 
The  deed  of  settlement  was  executed  on  the 
4th  of  May,  1S87,— not  In  contemplation  of  the 
provision  of  the  constltntlon  of  186S,— and  ac- 
cording to  Its  terms  waa  Intended  to  protect 
the  laud  against  liability  tor  the  tauaband'a 
debt  It  Is  needless  to  dte  airthoritles  to  sua- 
tain  the  proposition  that  the  power  sabee- 
quently  conferred  upon  married  women  by  the 
constitution  was,  at  all  events,  subject  to  the 
constitiitlonal  right  of  dispositton  which  had 
theretofore  been  exercised  as  Inheroit  In  tbe 
ownersh^  For  the  reasons  glvei^  we  think 
that  tlie  judgment  of  tbe  court,  below  was  er^ 
roneous.  Tl^e  court  should  have  bc4d,  upm 
the  esse  agreed,  that  the  deed  of  Nathan  Boy- 
ette  and  wife,  T^nlsa,  was  Inelfectual  to  con- 
vey the  land  without  tbe  Joinder  of  the  trus- 
tee. There  was  error.  Let  this  opinion  be 
certified,  to  the  end  that  the  proper  Judgment 
may  be  entered  below.  Brror. 

(lis  N.  0.  «S7) 

TILLETT  T.  LYNCHBURG  &  D.  R.  CO.  et  at 
(Supreme  Ooort  of  Nortii  Carolina.  May  7, 
188fi.) 

AOTioit  ASinvsT  JnivT  Difbndatith— HonoN  voB 
Nsw  Tbial— E  citOB  IN  Omittixo  Onb 
Depexdast's  Name. 
In  an  action  against  the  lessor  and  lessee 
of  a  railroad,  both  defendants  were  sued  Jointly, 
and  made  a  common  fight  by  tbe  same  counsel, 
and  a  ntw  trial  was  granted  for  an  nror  ex- 


cepted to  by  both.  The  lessor  defendant  moved 
separately  for  jndgment  on  the  verdict,  and  the 
lessee  defendant  for  a  new  trial.  The  motion 
for  a  new  trial  and  the  exe^>tion  to  the  overrul- 
ing of  the  motion  were  signed  by  counsel  for 
both  defendants,  and  the  appeal  was  taken  by 
both  defendants.  Bdd,  that  mere  Inadvertence  in 
entitling  the  motion  for  a  new  trial  in  behalf  Of 
the  l^ee  only  was  Immaterial,  and  a  new  trial 
graated  tc  tbe  leasee  inured  to  both  defendants. 

On  rehearing.  Dismissed. 

For  c^iiiion  on  appesi,  see  20  S.  E.  4S0. 

B.  O.  Bnrton.  Jones  A  Tlllett,  and  W.  W. 
Eltcbln,  for  petitioner.  Wm.  A.  Gutlirle,  tor 
defendants. 

CLARK,  J.  A  new  trial  was  granted  to 
both  defendants.  119  N.  G.  602.  20  S.  B.  4S0. 
This  is  a  petition  to  rehear  the  case^  and 
leave  In  force  the  Judgment  below  as  to  the 
lessor  company.  As  the  case  would  still  go 
back  for  a  new  trial  as  to  lessee  com- 
pany, we  might  have  this  anomalous  state  ot 
tbii^  If  the  petition  were  granted:  On  a  new 
trial  below  tbe  Jury  might  find  eltibier  that 
there  was  no  ne^igenc^  or  tbat  the  i^lntlff 
was  guUty  ot  cmtrlbutory  negligence,  and 
tbere  would  be  a  Judgment  standing  against 
the  lessor  for  f9,000  and  costs  for  a  wrong  sus- 
tained by  the  {dalntUE  through  the  agency  of 
the  lessee,  and  a  verdict  and  Judgment  In 
the  same  action  that  the  leasee  company  hsd 
done  bim  no  -wronft  but  was  entitled  to  recov- 
er costs  agalnit  him  for  his  false  clamor.  Tbe 
court  will  be  alow  to  bo  rule  aa  to  make  poaal* 
ble  such  a  condition.  It  must  dearte  appear 
that  the  lessor  has  been  guilty  of  sncb  neglect 
or  failure  to  exc^t  aa  to  put  it  b^ond  Its 
power  to  claim  tiie  benefit  ot  the  new  trial 
equally  with  its  cod^endant  In  this  case 
both  det^dants  were  represented  by  the  same 
counaelt  and,  while  scfianito  anawera  wwe 
filed,  the  lessor  company  ad(Vted  the  answer 
of  the  leaeee^  and  "rdied  upon  all  the  dtfoises 
therein  pleaded."  Both  defendants  excited 
to  the  T«:dlct  and  Judgment  The  teasor 
moved  tor  a  Judgmsiit  in.lts  favor  on  tlie  ver- 
dict, and  the  lessee  for  a  new  trial  upon  cer- 
tain gronnds  assigned  In  the  mtMiOB.— among 
tbenif  the  gronnd  on  which  tbis  coort  declar- 
ed tbwe  was  error  below,  and  wuch  waa  an 
exception  recited  In  tbe  motkm  as  baring 
been  made  by  the  aSPell<uitB  (In  the  plural). 
TMs  motion  was  tfgned,  "W.  A.  Guthrie;  Attor- 
ney for  Defendants"  (both  defendants).  The 
court  refused  both  motions,  and  the  entry 
states  that  "the  motion  for  a  new  triai  was 
overruled*  to  which  the  detendanto  [both  ae- 
fendants]  excepted."  Tbe  court  rendered 
Judgment  against  both  defendants  for  $9,000 
damages  and  costs;  and  the  record  states^ 
"From  which  Judgment  both  defendants 
pealed  to  die  supreme  court."  Hie  d^nd- 
ants  were  sued  Jointly.  Tbey  made  a  com- 
mon figbt  They  had  the  same  counsel.  The 
ground  on  which  tills  court  granted  a  new 
trial  was  an  error  In  the  chai:ge  which  could 
be  excepted  to  after  verdict  (Lowe  v.  Elliott; 
107  .N.  a  718.  12  a.  B.  S83)»  and  which  was 
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acces)tcd  to  by  botli  appel^nts.  Tbe  lemat 
company  titiougbt  It  had  an  addltkmal  dtf  enie 
not  open  to  tbe  lenee^  and  moved  aqnntely 
tt»  JndKment  cat  tbe  rerdlct  but  It  Is  dear 
tint  It  did  not  abandon  the  grotrndg  for  a  new 
txial  which  It  ponnoaaod  In  common  with  lis 
codefendant  The  motion  tor  a  new  trial  was 
signed  by  oonnael  as  attorn^  for  d^fisidantB 
(In  the  plnral),  the  exertion  for  orermling 
the  motion  waa  made  by  him  In  bCbalf  of 
the  defendants  On  the  plnral),  and  tlie  amieal 
waa  taken  by  him  for  both  defendants,  tbe 
mere  loadverteuce  of  couuel  tn  entitling  tbe 
moti(Ha  for  a  new  trial  in  bdialf  of  the  leiitiee 
will  not  oreniile  the  fact  that  he  signed  sntdi 
motion  in  behalf  of  both,  excepted  for  its  re- 
fusal, and  to  tbe  error  in  tbe  chai^  In  b^lf 
of  both,  and  appealed  t<a  both.  In  fact,  the 
charge  (]q  this  particular,  on  whlcb  this  court 
founts  there  was  error)  having  beOL  excited 
to  by  both  defendants,  and  both  having  B.p- 
pealed,  it  would  have  been  Immaterial  if  the 
lessor. had  not  Joined  in  the  motion  below  for 
a  new  tilal.  In  McKlnnon  r.  Morrison,  101 
N.  C.  354,  10  &  E.  513.  It  Is  said  it  would  be 
"the  better  practice  to  assign  errors  In  the 
charge  on  a  motion  for  a  new  trial"  below, 
but  that  it  Is  hot  necessary.  That  ttie  de- 
fendant Joined  in  tbe  exception  to  the  charge, 
and  in  the  appeal,  and  set  out  the  exception 
in  tbe  statement  of  the  case,  was  snfficlent, 
even  if  it  hod  not  Joined  in  the  motion  for  a 
new  trial  Taylor  t.  PInmmer,  105  N.  O.  56, 
11  S.  E.  26&  Petition  dismissed. 


<1U  N.  C.  843) 

MOOBE  r.  ANOBU 
XSnpreme  Oonrt  of  Nortii  Carolina.   May  7, 
1896.) 
■   RioHT  TO  Costs. 
Code,  S  525,  provides  that  the  plalotlfr, 
upon  recovery,  shall  be  allowed  costs  when  a 
craim  of  title  to  re&l  property  arises  on  tbe 
pleadings.    Hdd,  in  trespass,  wnere  the  defend- 
nat  failed  to  disclaim  trtle  to  all  the  land  de- 
clared for,  bnt  recovered,  according  to  tbe  boand- 
nries  set  up  in  his  anama,  witb  a  greater  amount 
for  damagrcs  on  his  counterclaim  than  was,  al- 
loi^-ed  plaintiff,  that  plaintiff,  is,  notwithstanding, 
entided  to  costs. 

Appeal  from  supeifor  cotirt,  Macon  connty; 
Shnford,  Judge. 

Action  of  trespass  by  B.  W.  Mbore  against 
X  F.  Angd.  and  counterclaim  by  defendant 
Prom  a,  ^dgment  for  each  of  the  parties  for 
a  portion  of  land  and  against  the  defendant 
for  coats,  defendant  appeato.  Affirmed. 

3,  F.  Bay,  for  appellant 

AVERT,  J.  In  his  complaint  the  plaintiff 
alleged  that  he  held  title  and  posnossion  of  a 
certain  tract  of  land,  which  he  described  by 
metes  and  bounds,  and  charged  tiiat  tbe  de- 
fendant had  trespassed  upon  IL  Tbe  de- 
fendant denied  all  these  all^atlons,  and  set 
up,  by  way  of  counteirchilm,  tiiat  he  was  tbe 
owner  and  was  In  possession  of  a  speclfiefl 
tract  of  land,  a  part  of  which  was  embraced 


In  the  bomidailes  of  tiiat  described  Id  the 
complaint  :  In  order  to  snprport  an  action 
for  simple  trespass,  a  plaintiff  must  sliow, 
where  any  person  ia  holding  adTusely,  ac- 
tual possession;  but,  in  tbe  absence  of  ad- 
Terse  occuintion,  the  coDStmctiTe  posses- 
sion, which  proof  of  titie  draws  to  him,  is 
■Bfflclent  Harris  t.  Sueed^  101  N.  G.  877, 
10  8.  B.  127;  Cohoon  Simmons,  7  Ired. 
188;  Carson  t.  MiUs,  1  Der.  ft  B.  540.  If 
the  defendant  had  dtedalmed  titie  to  all  of 
the  boundary  declared  for  In  the  complaint, 
to  which  he  did  not  ultimately  show  a  better 
right  than  the  plaintiff,  the  burdra  would 
have  rested  npon  the  latter  only  to  prove 
the  amount  of  damage  that  he  was  entttied 
to  recover.  But,  the  Issue  of  title  to  the 
whole  tract  bting  rateed,  the  plaintiff  proved 
to  tbe  satisfaction  of  the  Jury  that  be  was 
the  owner,  and  In  contemplation  of  law  In 
possession  of  a  portion,  of  the  land  declared 
for,  on  which  the  defendant  had  trespassed. 
The  titie  lielng.pnt  In  Issue,  whether  by 
trespass  in  ejectment  or  trespass  quare 
clausum,  It  was  proper  that  tbe  findings  of 
tbe  Jury  as  to  the  imrtions  of  the  land  to 
which  each  of  tbe  parties  had  shown  title 
Should  be  speciflc,  and  tbe  necessity  for 
such  findings  was  only  Intensified  by  tbe 
fact  that  a  counterclaim  for  trespass  on  the 
part  of  tbe  plaintiff  had  been  set  up  in  the 
answer.  But,  leaving  out  of  view  every  oth- 
er aspect  of  the  caSe,  the  findings  that  be 
was  tbe  owner  of  certain  land,  and  that  the 
defendant  was  a  trespasser,  entitied  the 
plaintiff,  by  virtue  of  bis  having  sustained 
the  original  allegations  of  bis  own  right  and 
the  defendant's  wrong,  as  the  prevailing 
party,  to  Judgment  that  he  was  the  owner 
of  the  portion  to  which  he  had  shown  title, 
with  at  least  nominal  damages  and  costs. 
While  the  failure  of  the  defendant  to  enter 
a  disclaimer  neither  in  trespass,  In  eject- 
ment nor  In  trespass  quare  clausum  freglt 
deprives  him  of  the  benefit  of  proving  a  bet- 
ter titie  to  a  part  of  the  land  In  dispute  In 
himself,  or  out  of  the  plaintiff,  be  must  nev- 
ertheless submit  to  a  Judgment  declaratory 
of  the  right  of  his  adversary  to  the  land,  as 
to  which  tbe  plaintiff  has  been  compelled  to 
show  the  title  and  prove  tbe  trespass. 
Cowles  V.  Ferguson,  90  N.  0.  308;  Harris  y, 
Sneeden,  supra;  Murray  v.  Spencer,  02  N.  C. 
264,  This  was  a  case  within  tbe  meaning 
of  section  525  of  tbe  Code,  wherein  "a  claim 
of  title  to  real  property  arose  In  the  plead- 
ings," aud  tbe  plaintiff,  if  tbe  issue  based 
thereon  was  found  in  bis  favor,  was  entitled 
to  Judgment  declaratory  of  bis  titie,  and  for 
nominal  damages,  If  none  had  been  assessed, 
with  costs.  Tbe  statute  in  this  respect  is 
lu  affirmance  of  the  principle  established  be- 
fore its  enactment  It  Is  true  that  where  an 
action  Is  brought  to  enforce  a  contract  and 
tbe  Jury  find  that  the  plaintiff  Is  indebted  to 
the  defendant  In  a  sum  exceeding  what  Is 
due  from  him  to  tbe  plaintiff,  Judgment  may 
be  given  for  tbe  excess,  and  carries  with  It 
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the  IncUtental  H&/t  to  recoVer  coots.  Gar- 
rett T.  Lore,  89  N.  a  206;  Htust  T.  Breratt, 
81N.aa».  BBttbernleestabUsbedlnsacb 
cases  does  not  abrogate  the  other  express 
proviBloiiB  of  the  statute  applicable  where  the 
title  to  real  estate  la  put  In  imue.  The  ml- 
lug  of  the  court  was  In  accordance  with  law, 
as  we  hare  stated  It  to  be.  If  the  defendant 
had  disclaimed  title  to  aU  the  land  declared 
for,  except  that  for  which  he  proved  his 
right)  no  Issue  as  to  the  plaintiff's  title  would 
have  been  raised,  and  the  findings  that  tilie 
deCendanCs  title,  disputed  by  plaintiff,  was 
good,  and  that  the  defendant  had  sustained 
greater  damage  than  had  his  adTarsary,  up- 
on both  aecesBarlly,  perhaps  on  either,  the 
defendant  would  have  recovered  costs. 
Whetho-  this  Is  a  case  in  which  the  question 
of  costs  Is  the  main  point,  as  In  Fntrell 
Deans  (at  this  term)  30  8.  B.  1013,  or  Is 
merely  Incidental  to  an  appeal  whlcb  Inr 
Tolves  the  validity  of  the  judgment,  as  In 
Hobson  V.  Bnchanan,  96  N.  0.  444,  2  S.  E. 
ISO,  the  practical  result  would  be  the  same. 
Whether  the  judgment  be  affirmed  or  the 
appeal  dtsmtseed,  the  defendant  would  be 
liable  fbr  costs  here.  We  adjudge  that  the 
plaintiff  recover  costs  of  the  appeal.  Jndg* 
meat  agabist  the  ^iptflant  fbr  costsL 


(U6  N.  a  ftS7) 

STATB  V.  CHAMPION. 
(Bngnme  Oonrt  ^  North  OaroUna.   Ifay  7, 
1880.) 

PnnKT— IsDiormMT-^BETiriBB  Ooft  or  Bio- 

OSD. 

1.  Indictment  for  perjary,  cbarging  the  de- 
fendant with  "knowing  the  said  statement  or 
statements  to  be  false,  or  being  ignorant  whether 
or  not  said  statement  was  tme,"  Is  snffident, 
hting  Id  the  exact  words  of  the  tonn  nrescribed 
for  sQch  Indictments  hj  the  act  of  iSm,  e.  88. 

2.  Oode,  I  1342,  provides  that  copies  of  aU 
official  recorded  docnments  In  any  conrt  or  pub- 
lic office  shall  be  as  competent  evidence  as  the 
ori^nal  when  certified  the  keeper  of  saCh 
records.  Bdd,  that  a  statement  by  the  register 
of  deeds  as  to  how  mnch  property  was  usted 
for  taxation  by  the  defendant,  bnt  not  a  copy 
of  such  list,  was  InctHnpeteot. 

Appeal  from  superior  court,  Franklin  conn- 
ty;  Coble,  Judge. 

J.  I.  Champion  was  convicted  of  perjuiy, 
and  appeals.  Bevnsed. 

Case:  There  was  a  motion  to  quash  the 
bill  of  Indictment,  In  that  It  charged  the  of- 
ftense  In  the  alternative,  I.  e.  that  the  defend- 
ant made  the  statement  knowing  It  to  be 
false,  or  being  ignorant  whether  or  not  said 
statement  was  true.  The  bill  of  Indictment 
was  as  follows:  "The  jurors  for  the  state, 
upon  their  oath,  present  that  James  I.  Cham- 
pion, late  of  Franklin  county,  on  the  10th  day 
of  October,  A.  D.  1891,  at  and  in  the  county 
aforesaid,  did  nnlawfully  and  feloniously 
commit  perjury  upon  a  Justification  on  a 
certain  undertaking  before  S.  G.  Davis,  a 
notary  public  In  and  for  the  state  of  North 
Carolina,  which  said  undertaking  was  filed 
In  a  (iertaln  'dvU  action  pending  in  the  su* 


pwlor  oottrt  of  Nash  county,  wherdn  8.  & 
Ricks  was  plaintiff,  and  James  Strotber,  Ed. 
Strother,  and  Ludns  Strother  woe  detaid- 
ants,  by  falsely  asserting  on  oath  that  he, 
the  s^  James  I.  Cttiampian,  waa  worth, 
over  and  above  his  liabilities  and  exemptions 
allowed  by  law,  one  thousand  and  seventy 
dollars,  knowing  the  said  statement  or  state- 
ments  to  be  false,  or  being  Ignorant  whether 
or  not  said  statement  was  tme,  against  the 
form  of  the  statute  In  such  ease  made  and 
ptUvlded,  and  against  the  peace  and  digidty 
of  the  state."  Motion  to  quash  was  ovcr- 
niled,  and  the  defendant  neepted.  The  pa- 
per which  contained  the  alleged  false  oath 
waa  introduced  In  evidence^  and  also  certain 
other  paper  writings  referred  to  In  this  opin- 
ion. ThffiB  was  a  verdict  of  guilty.  Motion 
to  set  the  verdict  aside^  and  for  a  new  trial, 
by  the  dtfendant,  npon  the  ground  that  the 
verdict  was  against  the  weight  of  the  evi- 
dence, and  on  the  further  ground  of  the  ex- 
ceptions taken  the  defendant  In  the 
course  of  the  triaL  Motion  denied.  Judg- 
ment, and  appeal  by  the  defendant 

W.  M.  Person  and  Argo  &  Snow,  for  appel- 
lant  The  Attorney  General,  for  the  States 

MONTQOMBRT,  J.  There  was  no  error 
In  his  honor's  refusal  to  quash  the  lndie^ 
ment  The  motion  to  quash  was  based  on 
the  alternative  form  of  that  part  of  the  in- 
dictment charging  the  defMdant  with  knowl- 
edge of  the  falsl^  of  the  oath:  "Know- 
ing the  said  statement  or  statements  to  be 
false,  or  being  Ignorant  whether  or  not  said 
statement  was  true,**  The  Indictment  In 
the  respect  complained  of  Is  In  tlie  exact 
words  of  the  form  prescribed  for  Indict- 
ments for  perjury  by  the  act  of  ISSS,  c 
83,  and  approved  in  the  esse  of  State  v. 
Peters,  107  N.  O.  876,  12  9.  E.  74. 

The  state  offered  as  evidence  a  certificate 
of  the  register  of  deeds  of  Granville  county, 
which  is  as  follows:  "I,  Jas.  A.  Norwood, 
register  of  deeds  for  the  county  of  Gran- 
ville and  state  aforesaid,  do  certify  that  W. 
H.  and  J.  I.  Champion  listed  for  taxation  for 
the  year  1891,  as  appears  from  the  tax  books 
on  file  in  my  office,  414  acres  of  land,  valued 
at  ^300;  and  I  further  cerUfy  that  J.  I. 
Champion  listed  for  taxation  the  following 
personal  property  for  said  year  (1891):  1 
horse,  $75;  1  mule,  $75;  fi  cattie,  $25;  4 
hogs,  $10;  farming  utensils.  $50;  household 
furniture,  $100,— total,  $336.  Witness  my 
hand  and  official  seal,  this  the  5th  day  of 
January,  1894.  J.  A.  Norwood,  Register  of 
Deeds,"  etc.  This  certificate  was  offered  as 
some  evidence  to  show  that  the  defendant 
was  not  worth  as  much  as  he  Justified  for 
on  the  19th  October,  1891.  The  defendant 
objected  to  Its  introduction,  because  It  did 
not  purport  to  t>e  a  copy  of  the  tax  record 
certified  as  required  by  law  to  be  received 
in  evidence.  We  think  the  objection  was 
well  taken.  iCnd  that  his  honor  ouglit  not  t» 


Digitized  by  Google 


MoTIGHE  p,  MACON  C0N6T,  00. 


liaT«  orerraled  tt.  Section  X8^  pt  the  Code 
proTldM  that  **copIe8  of  all  ofDclal  bonds, 
writings,  papers  or  docoments  recorded  or 
filed  as  records  In  any  court  or  pnMlc  office 
*  *  *  sliall  be  as  conapetent  evidence  as 
tbe  original  when  certified  by  the  keeper  of 
BDCb  records  or  writings  onder  the  seal  of 
his  office,  when  there  is  such  seal,  or  under 
bis  hand,  when  there  Is  no  such  b«eiI,  unless 
the  court  shall  order  the  production  of  tbe 
original."  A  copy  Is  a  transcript  of  the 
original,— a  writing  exactly  like  another  writ- 
liGg.  The  certificate  used  In  evidence  did 
not  purport  to  be  a  copy  In  this  sense.  If 
each  statements  as  this  certificate  were  al- 
lowed to  be  used  as  evidence  in  courts  of 
law,  as  copies,  liiere  would  be  danger  that' 
the  Interpretations  and  conclusions  of  the 
offlcom  in  chaise  of  records  would  often  be 
used  in  evidence,  Instead  of  the  exact  words 
and  flfifares  of  the  original  entries.  The  rec- 
ord is  tbe  evidence,  and  must  speak  for  it- 
self, and  the  cwlificate  of  the  regUter'a  of- 
fice is  only  evidence  of  the  eorrectnesB  oi' 
the  record.  Then  Is  error,  and  thwe  mnst 
be  a  new  trial. 

U16  N.  a  lOU)  «— — 

fiXATfl  V.  ROBINSOM. 
(Sumnu  Gonrt  of  Nwth  OavoUns.   May  7, 
1895.) 

CamnrAii  I^&w— fobub  Jeopardt  —  Arpsu  mw 

1.  A  conviction  of  asianlt  with  a  deadly 
wespoo  will  not  support  a  plea  of  former  con- 
Tiction  in  8  trial  for  eairyiog  a  concealed  weapon. 

2.  Where  the  jury  returns  a  special  verdict 
on  4he  facts,  and  the  court  entsrs  a  v^iet  tbeie- 
on  of  not  guilty,  the  state  may  appeaL 

.Appeal  from  snperior  .court,  Brunswick 
county;  Norwood,  Judge. 

Julius  Robinson  was  Indicted  for  carrying 
a  concealed  weapim*  and  from  a  verdict  «f 
acquittal  the  state  appeals.  Reversed. 

The  Attorney  Gennali  for  the  State. 

GLARE,  J.  In  State  v.  Stevens,  114  N.  G. 
87^  19  S.  B.  S6i;  it  U  said:  "A  single  act 
may  be  an  offense  against  two  statutes,  and 
if  each  statute  requires  proof  of  an  addition- 
al fact,  which  the  other  does  not,  an  acquit- 
tal or  conviction  under  dther  statute  does  not 
exempt  the  defendant  from  prosecution  and 
punishment  undel*  the  other."  Accordingly 
It  was  tbere  held  that  the  ^me  act  of  selling 
a  single  glass  of  liquor  hilght  be  separately 
punishable  by  the  United  States,  by  the  state, 
and  by  the  city,  If  sold  without  a  license  from 
each.  While  tbe  act  Is  one,  the  offenses  are 
different  State  v.  Taricy,  4  N.  C.  133;  State 
T.  Reld,  115  N.  C.  741, 20  S.  E,  468, 469.  Here, 
bowever,  the  acts  In  fact  fire. separate,— "as- 
sanltlng"  and  "catrying  a  concealed  weapon." 
The  assault  la  an  entirely  separate  and  dis- 
tinct offense  from  that  of  carrying  a  con- 
cealed weapon,  apd  it  does  not  alter  the  case 
Utat  the  assault  was  made  with  a  we&pbn 
lUeeoUy,  concealed.  The  assault  with  a  dead- 
ly weapon  Is  a  complete  offense,  whether 
the  weapon 'la  carried  concealed  or  openly' 


The  offense  of  carrying  a  concealed  weapon 
Is  complete,  lrreq>ective  of  the  fact  that  an 
assault  is  or  is  not  committed  with  It  There- 
fore the  conviction  for  an  assault  with  a  dead- 
ly weapon  wlU  not  sustain  a  plea  of  former 
conviction  In  a  subsequent  trial  tat  carrying 
a  concealed  weapon.  State  v.  Nash,  86  N.  0. 
652;  State  v.  Morgan,  95  N,  C.  641.  It  was 
sufficient  upon  the  special  verdict  for  the  court 
to  have  adjudged  tbat  the  defendant  was  or 
was  not  guilty,  but  the  entry  upon  such  opin- 
ion of  a  verdict  of  not  guilty  worked  no 
harm,  and  did  not  prevent  tbe  appeal  by  the 
state.  State  v.  Ewing,  108  N.  O.  756,  13  S. 
E.  10;  State  v.  Spray,  113  N.  C.  686,  18  S. 
B.  700;  State  V.  GllUkin.  114  N.  C.  832,  19  S. 
E.  162.  Upon  the  facts  found  by  the  spedai 
verdict,  a  Jxidgment  of  guilty  should  have 
been  entered.  The  case  will  be  remanded, 
that  tt  may  be  so  entered,  and  sentence  passed 
on  tbe  defendant  In  accordance  therewith. 
State  V.  Cody,  Ul  N.  a  726,  16  8-  B.  40& 
Bevtfsed. 


(M  Oiu  80S> 

McTIGHB  et  al.  t.  MAOON  CONST.  OO. 
et  al. 

(Supreme  Court  of  Georgia.  Aug.  20,  1894.) 

BxiLBOAD  MoBTeiOBB— VAtiDrrr— Ds  Paoto  Cob- 
roBATiox— JoBiBDionoN  or  FoBBcuwoms 

— USDBT. 

1.  There  being  In  fiirce  a  general  law  for  die 

Incorporatiou  of  i&ilroad  companies,  If  the  subee- 
qoent  epedal  charters  of  tbe  two  railroad  com- 
lUiDies  involved  in  this  litigation  -were  naconsti- 
tntional,  and  therefore  wholly  void,  each  of  ssid 
companies  was,  nevertheless,  a  corporation  de 
filcto,  and,  as  sucli,  oould  acquire  and  own  prop- 
erty, and  would  be  bound  to  its  creditors  by  lut 
acts  whidi  wonid  have  bound  it  had  it  been  duly 
Incorporated  under  the  general  law.  Bonds  laaued 
by  it  and  deeds  or  mortgages  made  to  secure  the 
same,  are  enforeeable  to  the  same  extent  as  they 
would  be  if  no  spedali  charter  had  been  granted, 
and  the  company  bad  been  organized  as  a  'ooi^ 

fioratioD  in  the  method  prescribed  by  the  generai 
aw,  and  snch  bonds,  deeds,  and  mortgages  had 
been  liiereafter  executed ;  and  any  person  'F"t'fi"g 
claim  upon  tbe  assets  of  one  of  these  corporations 
de  facto,  whether  as  its  own  credibv  directly, 
or  as  a  creditor  of  sncb  creditor  or  of  a  stock- 
holdtf,  sustains  the'  same  relation  to  it  in  re- 
spect to  sttcb  dalm  as  woold  be  sustained  under 
like  circnmstanceB  were  it  a  corporation  de  jure. 

2.  A  corporation  created  under  the  general 
law  of  this  state  for  incorporating  raiiroad  com- 
panies can  bind  by  mortgage  or  trust  deed,  exe- 
cuted to  secure  bonds  issued  by  it  to  provide 
funds  for  constmcting  its  railroad,  future  ac- 
quired property,  as  Well  .as  property  owned  by  it 
at  the  time  of  tlte  execution  of  the  loatrument 
This  l>dng  so,  a  corporation  de  facto  can  do  the 
like. 

8.  A  loan  of  $^56  for  the  term  of  40  years 
is  nOv  rendered  nsnrioos  by  the  lender  taking 
from  the  borrewer  his  bond  for  $1,000,  bearing 
Interest  on  tijat  prindpal  at  the  rate  of  6  per 
cent  per  annnm,  payable  sem{annuaUy>  although 
the  bond  contained  a  stipulation  that  after  90 
days'  defaalt  open  any  one  of  the  iD&tallments  of 
interest  thewhole  of  the  prindpal  should  then  be- 
come due  and  parable;  it  not  being  stipulated 
that  in  this  event  the  lender  was  not  to  account 
for  any  interest  received,  whether  by  discount  or 
payment,  ovw  and  above  8  per  cent  per.  annum 
on  the  pncdfisl  actually  loaned,  and  it-  not  np- 
peaiing  that-mere  was  any  device  w  contrivance 
to  eovef  ap  osnrjr,  tir  any  Intent  or  expectation 
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that  defanit  would  be  mnde  !n  the  payntent  of 
interest  before  the  expiration  of  the  full  term  of 
40  years.  Nor  would  it  matter  that  the  bonds 
were  not,  in  fact,  delivered  and  the  money  re- 
ceived thereon  till  after  a  lapse  of  39  days  or 
less  from  the  date  when  the  bonds  began  to  bear 
Interest  at  the  6  per  cent  rate. 

4.  Where  a  railroad  forming  a  continaoaa 
line,  and  1o<:nted  partly  in  this  state  and  partly 
in  an  ndjoinlnjr  state,  is  mortgnged  by  a  corpora- 
tion (whethor  de  facto  or  de  Jnre)  of  which  the 
courts  of  this  state  have  jurisdiction,  the  mort- 
ge  consistinK  of  a  trust  deed  made  to  secure 
nda  issued  oy  the  corporation,  the  superior 
court  of  the  county  in  this  state  having  Jurisdic- 
tion over  the  corporation  may,  in  the  exercise 
of  its  equitable  powers,  make  a  decree  foreclosing 
the  mortgage  as  to  the  corporate  property  em- 
braced in  it  situate  in  both  states,  ana  mar  ef- 
fectuate the  decree  by  directing  a  sale  of  tbe 
whole  proper^  and  the  execntion  of  a  propor  oon- 
veyance  to  the  purchaser  by  the  receiver,  the 
trustee,  and  the  mortgagor.  And  If  tlie  fact  be 
thai  the  adjoining  state  has  incorporated  a  com- 
pany whi<»  has  bten  consolidated  tmder  the 
forms  of  law  with  a  corporation  (de  facto  or  de 
jnre)  of  this  state,  and  that,  this  consolidated 
company  executed  the  mortgage,  and  is  really 
the  party  before  the  court  as  the  mortgagor,  the 
truth  of  the  case  in  this  respect  is  admissible  in 
evidence,  and  the  Jurisdiction  is  the  same  In  all 
respects  over  the  consolidated  company  as  it 
would  be  over  a  corporation  created  exaualTely 
under  the  laws  of  thu  state. 
(Syllabus  by  the  Gonrt) 

Error  from  saperlor  court,  Bibb  county;  R. 
Jj.  Gamble,  Judge. 

Creditors*  bill  by  J.  S.  McTIghe  &  Co. 
against  the  Georgia  Southern  &  Florida  Rail- 
road Company  and  others.  From  a  Judgment 
rendered,  the  railroad  ccminiaity  and  otliers 
bring  error.  Affirmed. 

The  following  is  the  official  report: 

This  litigation  was  begun  by  petition  in 
the  nature  of  a  creditors'  bill  filed  by  J.  S. 
McTlgfae  &  Co.  against  the  Georgia  Southern 
&  Florida  Railroad  Company,  the  Macoo  Coo- 
Btructlon  ComiMiny.  and  others,  under  which 
petition  a  receiver  of  the  defendant  com- 
panies was  appointed.  Numerous  InterTen- 
tiona  were  filed,  among  them  that  of  the  Mer- 
cantile Trust  A  Deposit  Company  of  Balti- 
more, trustee  for  the  bondholders  of  the 
Georgia  Southern  &  Florida  Railroad  Com- 
pany, asking  tor  foreclosure  of  the  mortgages 
given  to  secure  the  bonds.  It  was  agreed 
that  this  Intervention  was  to  be  segregated 
from  the  main  case  and  from  the  other  Inter- 
ventions, and  be  tried  separately.  Said  rail- 
road and  construction  c(»npanle8  filed  several 
pleas,  which  were  stricken  on  demurrer  by 
the  intervener.  McTlghe  &  Co.  filed  an 
amendment  to  their  petition,  attacking  the 
charter  of  the  railroad  company,  on  the 
ground  that  It  was  a  special  enactment  of  the 
legislature  after  the  passage,  of  the  general 
act  for  the  incorporation  of  railroads,  and 
was  void,  and  that  the  bonds  and  mortgages 
to  secure  them,  made  by  the  railroad  com- 
pany, and  held  by  the  Mercantile  Trost  & 
Deposit  Company,  were  likewise  void.  It 
was  allied  that  the  constmction  company 
was  the  retl  owns  ot  tbs  railroad  and  Ita 
property;  and  that  McTIghe  &  Oo.  bad  never 
dealt  with  Qie  railroad  company,  but  all  their 


dealbigs  had  beeu  with  the  oehitmctkoi  com- 
pany, as  owner  of  the  road.,  etc.  This  amend- 
ment was  disallowed.  The  pleaa  of  the  con- 
struction company  were  similar  to  those  of 
the  railroad  company,  with  the  additional  al- 
legation that  the  former  was  the  owner  of  all 
the  stock  and  property  of  tiie  latter.  These 
pleas  will  be  set  forth.  In  substance,  in  the 
order  of  the  headnotes  ruling  upon  them: 

<1)  The  bonds  held  Intervener  as  trustee^ 
or  by  the  persons  represented  by  It,  and  the 
mortgages  sought  to  fa«  foreclosed,  are  null 
and  void,  and  were  mnde  without  authority 
of  law,  the  railroad  company  never  having 
been  pn^erly  and  legally  Incorporated.  The 
pretended  charter  of  the  railroad  company 
was  granted  by  act  of  the  general  assembly 
approved  S^tember  28,  1881,  amended  by 
subsequent  special  act;  such  act  of  Incorpora- 
tion being  unconstitutional  and  void,  the  gen- 
eral assembly,  prior  to  its  passage,  having 
passed  a  general  law,  having  uniform  opera- 
tion throughout  the  state,  providing  tor  the 
Incorporation  of  any  and  all  railroad  com- 
panies. All  the  acts  of  the  railroad  company 
under  said  special  law,  including  the  borrow- 
ing of  money  and  the  ezecntion  of  said  bonds 
and  mortgage*,  are  void,  and  not  binding  iqp* 
on  it 

(2)  The  mortgage  sought  to  be  foredosed 
was  executed  when  the  railroad  had  been 
completed  for  only  the  first  20  miles  from 
Macon,  In  the  direction  of  Florida,  and  had 
obtained  the  right  of  way  for  the  further  con- 
struotion  of  the  road  to  Valdosta,  Ga.,  and  do 
f\irther.  All  the  property  of  defendant  from 
Valdoata  to  the  line  of  the  state  of  Florida, 
together  with  the  rolling  stock  belonging  to 
it,  was  acquired  by  It  after  the  execution  of 
the  mortgage;  and  defendant  pleads  that  all 
said  after-acgulred  property,  and  all  property 
acquired  after  the  execution  of  the  mortgage, 
is  free  from  the  lien  of  the  mortgage,  and  not 
covered  thereby. 

<3)  Tbe  bonds  held  by  Intervener,  or  the 
persons  represented  by  It,  and  the  mortgages 
given  to  secure  them,  are  infected  with  usury. 
Tbe  bonds  were  issued  by  the  railroad  com- 
pany to  the  holders  thereof  on  July  1,  18S7, 
in  the  aggregate  sum  of  $3,420,000,  payable 
July  1,  1027,  with  interest  at  7  per  cent  per 
annum  from  date,  semiannually,  on  the  let 
days  of  January  and  July,  the  principal  In- 
debtedness to  become,  due,  at  the  option  of 
said  trustee,  upon  the  failure  of  the  railroad 
company  to  prompUy  pay  any  interest  in- 
stallment at  maturity,  after  90  days  from 
such  default;  while,  in  point  of  fact  tbe  hold- 
ers of  the  bonds  loaned  only  $2,907,000,  but 
charged  and  received  Interest  on  the  entire 
$3,120,000  at  the  rate  of  7  per  cent  per  an- 
num; It  being  stipulated  In  each  of  the  bonds 
that  said  Interest  should  be  reserved  and  paid 
on  the  fiice  or  par  value  thereof,  Instead  of 
the  amount  so  actually  lent  by  the  holders  of 
the  bonds.  The  mortgages  now  sought  to  be 
foreclosed  were  given  to  secure  the  usorions 
Interest  ao  contracted  to  be  paid,  aa  well  aa 


Digitized  by  Google 


6a^  ■  UcTTfOHB  )D.  VULGOS  CONST.  CO.  lOS 


tbe  faee  or  par  ralue  of  aald  bonds.  There* 
fore,  $513,000  of  the  aggregate  amount  called 
for  by  the  bonds,  and  secured  by  the  mort- 
gagee, together  with  the  interest  on  the  $613,- 
000  from  the  date  of  the  bonds,  which  Interest 
Is  also  Indnded  in  the  bonds  and  mortgages. 
Is  nsnry;  and  plalntlfC's  demand  shoald  be 
reduced  by  the  $513,000,  together  with  the 
Interest  thereon,  and  the  interest  paid  on  the 
$513,000  in  the  past  amounted  to  $189,550. 
The  instruments  executed  by  the  railroad 
company  for  the  purpose  of  securing  the 
bonds,  and  In  the  petition  to  foreclose  termed 
"mortgages"  or  "deeds  of  trust,"  are  In  ftict 
deeds  attempting  to  convey  to  the  iuterren^, 
as  trustee,  tiie  absolute  title  to  the  property 
therein  described,  for  secmring  the  paymoit 
of  the  bonds;  and*  by  reason  of  the  abore 
recited  facts,  t3»  bonds  being  infected  with 
usury,  said  deeds  or  Instmments  given  to  se- 
cure  the  payment  thereof  are  absolutely  void. 
Of  the  bonds  Iteld  by  the  fnterrener,  or  by 
persons  represented  ft.  saO,  for  $1,000 
principal  each,  were  dated  and  executed  July 
1,  1887,  and  &060^  for  $1,000  principal  each, 
on  July  24,  1888;  tiie  i^gr^te  principal  of 
oU  these  bonds  belns  $3,420,00a  Tbongfa 
tiiese  bonds  wm-dated  and  exscnted  as  aflrae- 
said,  they  -tvm  not  in  fact  iBsaed  oe  dellr* 
cred  on  sold  date,  nie  860  brads  firM  menp 
tfcaied  were  d^vend  JTannary  1^  1888;  and 
the  parties  to  whom  they  were  so  delivered, 
and  wbo  n&m  hold  and  own  tiidni,  loaned  this 
defendant  on  ttienu  and  cm  flie  deed  of  tmat 
execated  ootemporaJMonsly  with  tbem,  to  es- 
.  cure  tbeit  payment,  $808,000;  said  hmn  bar- 
ing been  made  to  this  .daitandaDt  on  Jannazy 
10,  1388,  and  the  interest  on  the  bonds  being 
payalde  xm  the  let  days  of  January  and  July 
in  each  of  the  jiean  daring  which  they  were 
to  run,  wtalcta  Interest  was  represented  hf 
coupons  attached  to  the  bonds.  Interest  for 
10  days  had  accrued  on  the  bonds,  according 
to  the  teaer  thereof,  slBce  the  matmity  of  tlu 
ooiqwns  flOUnff  due  January  1»  1888,  and  be^ 
fore  said  loan  was  made  this  defendant  The 
tnterrat  coiqtons  which  matured  on  July  1, 
1888,  represmted  the  interest  oa  the  bonds 
from  Janoary  1. 1888,  to  July  1,  1888,  and  In- 
dnded the  Interest  for  tiie  10  days  from  Jan- 
nary  1  to  January  le,  18Sa  These  coupons 
were  paid  by  tbls  defendant  in  full,  and  no 
deduction  was  made  for  the  19  days;  nor 
was  credit  for  the  lO-days  Interest  allowed 
or  contemplated,  at  the  time  of  the  loan  on 
January  IS,  1888.  This  defendant  only  had 
the  nse  of  the  money  from  January  18,  1888, 
and  paid  interest  thereon  and  contracted  to 
pay  such  interest  from  January  1,  188a  De- 
fendant contends  that  the  Interest  for  the  19 
days  was  improperly  required  of  it,  as  well 
as  the  $54,000  taken  and  reserved  as  discount 
in  advance,  both  said  sums  b^ng  interest 
charged  and  paid  for  tbe  first  year  of  each 
loan,  and  was  usury.  The  amount  of  this 
Invest  so  overcharged  was  $1320.  The  plea 
then  proceeded.  Similar  claim  Is  made  as  to 
the  8,060  bonds  ot  the  second  Issue  above 


tiientiimed,  the  amount  of  Intereet  or  discount 
In  advance  claimed  to  have  been  taken  as 
to  these  beln^  $459,000,  and  the  amoont  of  in- 
terest overdiarged,  for  the  time  between  the 
date  of  issoe  and  the  date  ot  delivery,  being 
$10,88a 

(4)  The  mortg^es  or  deeds  of  trust  in  ques- 
tion, dated  January  3  and  July  24,  1888,  were 
In  evidence.  The  only  material  portions  of 
them  are  the  recitals  Oiat  the  Gebrgia  South- 
em  &  Florida  Railroad  Company,  a  railway 
corporation  under  the  laws  of  Oeorgla,  was 
authorized  by  act  of  the  legislature  to  con- 
solidate with  any  railroad  in  Florida;  that 
the  Macon  &  Florida  Alr-Llne  Company,  a 
railway  COTpwatlon  nnder  the  laws  of 
Florida,  had  like  auttority  to  consolidate 
with  any  railroad  company  In  or  ont  of 
Fl(»1da;  that  in  pursuance  of  the  unanimous 
vote  of  the  stockholdexs  of  tbe  two  taUroads, 
respectirely,  a  consolidation  thereof  was  ef- 
fected; and  that  tbe  m(»tgage  or  deed  of 
trust  was  executed  by  the  coosoUdated  com- 
pany known  as'  the  Oeoi^  Sontbem 
Florida  Railroad  Company  tn  .fitT<ff  of  the 
trustee.  Ttaoe  are  further  recitals  as  to  reso- 
lutions of  the  board  of  directors,  thereafter 
adopted  and  conflrmed  by  the  stocklKddera, 
authorisdng  the  iamanoe  of  the  cotQon  bonds 
ot  $1,000  eaeh,. secured  by  tbe  mortgage  or 
deed  of  trust  covering  the  railroad  from 
Macon  to  Falatka,  Fla.,  with  all  its  properUsa 
oramerated,  ete^  and  the  provision,  among 
others,  that  tn  default  of  the  payment  of  In- 
terest upon  any  of  the  bonds  for  a  certain 
period,  tbe  whole  principal  sum  secured  by 
the  deed  Should  become  due  and  payable^ 
with  the  right  In  the  trustee  to  sdl  tbe  prop- 
erty mider  certain,  regnlattons,  or  apply  to 
any  court  of  competent  Jnrisdiettcm  to  tOre- 
dose  tbe  mortgage,  etc.  The  Intervener  prov- 
ed, over  defaidantfs  objections,  that  the 
liaoon  &  Florida  Air  lAae  was  duty  incorpo> 
rated  under  the  laws  of  Florida,  and  tbat 
said  ccanpany  and  the  Qeori^  Southern  & 
Florida  Railroad  Company  weK  duly  conaoU- 
dated  as  one  railroad  cranpahy,  operating  a 
railroad  from  Haooa,  Oa.,  to  Palatka,  Fla.; 
tbe  objections  being  that  such  evidence,  was 
trrelevant  and  illegal,  because  the  court  bad 
no  jurlsdictloa  over  the  railroad  and  other 
property  In  Fl<»rtda,  or  authority  to  make  any 
judgment  concerning  tbe  same.  The  same 
ground  of  error  was  assigned  npon  the  charge 
of  the  cour^  and  npon  the  decree  entered  on 
the  verdict  finding  that  the  mortgages  of 
deed  of  trust  should  be  foreclosed  on  tbe  jffop- 
erty  In  both  states,  and  making  dliectlons  for 
sale  <tf  the  same. 

Anderson  &  Anderson,  for  plaintlfllis  In  emnr. 
Hoke  Smith,  Steed  ft  Wlmberiy,  Bbrdeman, 
Davis  ft  Turner,  Bacon  ft  Miller,  S.  A.  Bdd, 
Gustln,  Gnerry  ft  Hall,  Hill,  Harris  ft  Birch, 
Wa8hingt<m  Dessau,  and  O.  L.  Bartlett,  for 
defendants  In  error. 

LUMPKIN,  J.  The  controlUng  questtons 
presented  In  theee  cases  are  Indicated  in  the 
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haadnotes.  How  tbeae  qaeatlami  aroM  will 
appear  from  an  examination  of  the  rep(»1er'a 
Btatement  We  bave  not  decided,  and  will  not 
discuss,  wbetber  or  not  a  special  charter  grant- 
ed by  tbe  general  assembly  to  a  railroad  com- 
pany after  t^e  passage  of  the  general  law  for 
the  Incorporation  of  railroad  companies  ts 
unconstitntional,  and  therefore  void.  Among 
many  good  reasons  which  might  be  stated  for 
pursuing  this  course,  and  which  would,  doubt- 
less, be  accepted  as  satisfactory,  we  deem  It 
sufficient  to  say  It  Is  not  now  necessary  to 
pass  upon  this  question.  It  not  being  rasentlal 
to  a  pro  pa*  disposition  of  the  present  cases. 
We  wish  it  distinctly  understood,  bowerer. 
that  we  do  not  Intend  in  anything  which 
follows  to  Intimate  any  opinion  whatever  Up- 
on this  question;  and.  If  any  opresslon  we 
may  use  shonld  seem  to  do  so.  It  must  not  be 
80  construed. 

L  If  such  a  diarter  la  anconsUtatloDai,  is 
not  a  company  organized  mida  It,  at  least,  a 
de  facto  coivoratlon,  and,  as  sneh,  capable 
of  mafctag  contracts,  acquiring  and  owning 
inoper^,  and  of  becoming  txrand  to  its  crat 
Itora  by  all  acts  wblcb  would  bare  beoi  bind- 
ing upon  it  bad  It  been  duly  inoorpoEated  wi- 
der tiie  general  lawt  We  antertaln  no  doubt 
at  all.  and  will  preeently  endeaTor  to  abow, 
tbat  this  qneatkm  ahonld  be  answered  la  tbe 
afflrmattre;  and,  U  ao^  It  will  follow  ttast 
bonds,  deeda,  and  mortgages  executed  Iqr  tbe 
de  Cacto  corporation  are  valid,  not  «Uy  aa 
against  the  corporation  itaelf,  but  also  u 
against  any  one  making  a  dalm  npun  ita 
aaseta,  vhetber  as  a  creditor  dlrecUy  of  tbe 
corporation,  or  as  a  creditor  of  its  creditors 
or  Bto(^olden.  It  la  too  wdl  eettled,  both 
upon  principle  and  autiiorUy,  to  require  a^- 
ment,  that  neltber  a  de  facto  corporation  ma: 
those  who  recognize  and  deal  directly  with 
It  as  a  onrpontlon  will  be  beard  to  deny  Ita 
rlgtatfol  onponte  existence;  and  them  la  no 
good  reaaon  for  i^^lng  a  different  nde  to 
one  claiming  assets  of  a  de  facto  corporation 
acquired  sol^  m  tbe  eocerclse  of  corporata 
fODctlrau,  bat  for  the  aasmnptlfHi  of  wUcta 
there  would  have  been  so  company  of  any 
kind,  and,  of  conrae,  no  aasete.  Nor  tslt  at  all 
material  whether  tbe  claim  be  made  directly 
or  Indirectly.  Whatever  may  be  the  manner 
In  wblcb  It  la  presented.  If  tbe  assets  sought 
to  be  reached  wae  In  fact  assets  of  a  de  fbcto 
carptratloB,  the  v«ry  act  of  making  the  claim 
puta  the  dalmant  In  the  same  legal  attitude 
aa  a  direct  creditor  ot  the  corporation;  for 
such  claimant  has  no  better  rights  in  the 
premises  than  his  debtor  of  whose  rightB  he 
seeks  to  get  the  benefit,  and  consequently 
can  no  more  dispute  the  existence  of  the  cor- 
poration tbaii  could  the  latt^.  So  for,  there- 
fore, aa  the  parties  to  this  record  are  concern* 
ed,  we  have  only  to  show  that  railroad  com- 
panies opvatlQg  in  Georgia  under  special  leg- 
islative charters  granted  aftor  the  passage  of 
the  general  law  referred  to  are  at  least  cor^ 
po rations  de  facto. 

The  fact  that  thla  tot  law  waa  in  force  at 


the  time  the  railroad  companlee  faivolTed  tn 
the  preaoit  litigation  obtained  tbeb:  special 
charters  makes  It  absolutely  certain  that,  even 
if  these  charters  are  mere  nullities,  lawful 
and  valid  charters  might  have  been  obtained 
for  just  such  companies.  .  In  other  worda, 
there  was,  <  beyond  doubt,  legal  autbcxity  In 
this  state  t(x  incorporating:  railroad  companies 
with  substantially  the  same  rights,  powers, 
duties,  and  liabilities  as  those  specified  in  tbe 
special  charters.  This  Is  a  most  Important 
fact;  for,  where  there  cannot  lawfully  be  a 
corporation  de  jure,  th&e  cannot  be  one  de 
facto.  This  was  distinctly  ruled  in  Evenson 
T.  BUngson,  6T  Wis.  634,  81-  N.  W.  S42.  "If 
an  organlzatlffli  Is  completed  when  there  Is  no 
law.  or  an  unconstitutional  law,  authorising 
su(A  oi^nlzation  aa  a  corporation,"  one  w4m 
contracted  with  the  organIzatl<m  la  not  es- 
topped from  denying  Its  corporate  existence. 
Heaston  v.  Ralbroad  Co.,  16  Ind.  276.  See; 
also,  Snyder  t.  StndebaJcer;  10  Ind.  462,  and 
cases  there  dted.  In  Association  t.  Hennesay. 
11  Ma  App.  66S,  It  was  held  that  one  who  had 
subscribed  for  stock  In  a  supposed  corporation 
prohlUted  by  tbe  state  oonatitntlim  waa  hot 
estopped  from  denying  ita  lawful  existence. 
"GoiporatUma  cannot  edat  except  by  force  of 
e:qirea8  law.'  ▲  aoctety  that  cannot  be  Incin^ 
porated  becanae  (u^anlced  to  re^  the  en^ 
forceanent  of  lawa  cannot  sue  In  Ita  aode^ 
name  tor  the  collection  of  a  6AV*  Schuet- 
sen  Bnnd  Agltattona  Verdn;  44  Mi^  813, 
6  N.  W.  675.  "A  coiporatlon  oragnlied  under 
a  Told  law  cannot  mforoe  a  mortgage  made 
to  it;  but,  tt  not  organlaed  for  an  unlawful 
purpose,  a  recover  for  it  can  demand  In  eq- 
uity an  accounting  for  the-  debt  purporting 
to  be  secured  tbcreby."  Burton  v.  Schlld>- 
bach,  45  Mich.  S04,  8  N.  W.  497.  "A  cocpoia. 
tk»n  de  facto  cannot  exist  in  the  abaenoe  of  a 
law  authoridng  Ita  o^;anlaatlon;  and  In  aucb 
a  case  the  canylng  on  of  the  bnidneBa  In  tlie 
corporate  name  Is  no  evidence  of  user  which 
can  be  considered  In  aid  .  of  corpcwate  exist- 
ence." Eaton  T.  Walker,  16  Hich.  679,  4S 
TX.  W.  688.  In  thla  oooneetion.  see.  also, 
HootOI  t.  Thayer,  lOS  U.  8.  MS,  and  Ncnton 
T.  ahelby  Oounty,  118  IT.  S.  426,  6  Snp^  Gt 
1121.  One  of  the  headnotea  In  the  latter  case 
la  aa  fbilowa:  "An  nnconstttntlonal  act  la  not 
a  law.  It  Gtmfara  no  rights^  It  Imposes  no 
duties.  It  afforda  no  inrotectina.  It  .createa 
no  office.  It  la,  In  legal  coiitenqplatloa,  aa  in- 
operative aa  though  It  bad  never  been  passed." 
And,  accordingly,  It  was  held  that  the  acta 
of  a  person  assuming  to  xterform  the  dntiea 
of  an  office  which  was  created  by  an  un- 
constitutional law,  and  therefore  having  no 
de  jure^  existence,  were  utterly  void. 
Wemay assume, wlthoutfurtb^cltatlon  of  au- 
thorities, and  without  attempting  any  argument 
on  thesubject,  tbat  where  the  existence  of  a  cor- 
poration of  a  given  kind  Is  positive  fwbid- 
den  by  law,  or  where  tba«  Is  no  valid,  con- 
stitutional law  authorizing  the  creation  of 
audi  a  corporation,  tt  cannot  exiat,  even  aa 
a  corporation  de  facto.:  The  rule  thus  stated 
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does  not  by  any  means,  lioweTer,  negative  the 
soundness  of  the  proposition  that  an  organ- 
isation assnming  to  be  a  corporation  de  jure, 
but  for  sofflclent  reasons  not  so  In  tact,  may 
be  a  corporation  de  facto  whra  It  Is  of  such 
a  charactK  that  It  could,  under  existing  laws, 
have  full  and  complete  corporate  being  and 
powers.  The  doctrine  Is  thus  broadly  stated 
in  Snider'e  Sons'  Co.  v.  Troy,  91  Ala.  224. 
8  South.  658:  "A  corporation  de  facto  exists 
when,  from  Irregularity  or  defect  in  the  or- 
ganisation or  constitution,  or  from  some  omis- 
sion to  comply  with  conditions  precedent,  a 
corporation  de  jure  Is  not  created,  but  there 
has  been  a  colorable  compliance  with  the  re- 
quirements of  some  law  under  which  an  as- 
sociation might  lawfully  be  Incorporated  for 
the  purpose  and  with  the  powers  assumed, 
and  a  user  of  the  rights  claimed  to  be  con- 
ferred by  the  law;  that  Is,  when  there  Is  an 
organization  with  color  of  law,  and  the  ex- 
ercise of  corporate  franchises  and  functions." 
In  Stout  T.  Zullck,  48  N.  J.  Law,  601,  7  Aa 
362,  It  Is  said:  "Where  It  is  shown  that  there 
is  a  charter  or  a  law  under  which  a  corpora- 
tion, with  the  powers  assumed,  might  lawfully 
be  incorporated,  and  there  Is  a  colorable  com- 
pliance with  the  requirements  of  the  charter 
or  law,  and  a  user  of  the  rights  claimed  uudor 
the  charter  or  law,  the  existence  of  a  cor- 
poration de  facto  is  established."  The  su- 
preme court  of  Illinois,  In  McCarthy  v.  Iat- 
asche,  89  lU.  270,  held,  in  substance,  that, 
even  where  a  corporation  has  been  formed 
under  a  charter  which  Is  unconstitutional  and 
Told,  the  stockholders  would  be  estopped  from 
urging  this  fact  In  order  to  defeat  the  collec- 
tion of  a  bona  fide  debt  against  the  corpwa- 
tlon  which  a  creditor  la  seeking  to  enforce 
UDd^  a  provision  of  the  charter  making  the 
stockholders  liable  individually.  And  see 
Hudson  T.  Seminary  Corp.,  113  HI.  618,  aa  to 
what  wlU  constitute  proof  of  the  existence  of 
a  de  facto  corporation.  "A  de  facto  corpora- 
tion that,  by  regularity  of  proceeding,  might 
be  one  de  Jure,  can  sue  and  be  sued;  and  a 
party  who  contracts  with  such  corporation 
while  It  Is  acting  under  its  de  facto  organiza- 
tion la  estopped.  In  a  suit  on  such  contract, 
from  denying  eadi  organization  at  the  date 
of  the  contract"  Heaston's  Case,  supra.  The 
case  of  Bast  Norway  Lake  Church  t.  Frola- 
Ile,  87  Uhin.  447,  35  N.  W.  260,  is  atmngly  in 
support  of  the  proposition  that  there  may  be 
a  de  facto  corporation  where  these  la  a  lav 
nnder  which  a  corporation  of  the  particular 
kind  might  be  formed;  and  the  decision  seems 
to  have  been  made  Irrespective  of  the  question 
whethor,  in  organizing  the  corporation,  there 
was  an  attempt  to  comply  with  the  requl^te 
legal  forms  or  not  This  case  also  holds  that 
no  private  person  will  be  allowed  to  attack 
collaterally  the  regularity  of  the  organization 
of  sncAi  a  corporation.  "A  party  is  estopped 
to  deny  the  existence  of  a  corporation  at  the 
time  be  contracted  with  it  as  such.  If  the  coi^ 
poraUon  could  constitutionally  exist"  Tmrn- 
plke  Co.  T.  McCarty,  8  Ind.  392.  In  Missouri 

T.2l8JB.no.ll)— 45 


it  has  been  held  that  even  where  a  corpora- 
tion Is  organized  under  a  special  charter,  void 
because  of  a  cotisUtutional  provision  for  In- 
corporation by  general  law,  a  private  par^ 
cannot  questlcm  Its  rightful  existence  when  it 
is  recognized  by  the  state,  the  latter  alone 
being  allowed  to  raise  the  question.  City  of 
St  Louis  V.  Shields,  62  Mo.  247.  We  find  the 
following  in  Central  Ag.  &  M.  Ass*n  v.  Ala- 
bama Gold  Life  Ins.  Co.,  70  Ala.  120:  "When 
an  association  of  persons  Is  found  in  the  exer- 
cise and  user  of  corporate  franchises,  under 
color  of  legal  organization,  their  existence  as 
a  corporation  cannot  be  Inquired  Into  collater- 
ally. If  the  state  acquiesces  in  the  usurpa- 
tion, individuals  cannot  complain."  The  gen- 
eral rule  that  private  persons  will  not  be  al- 
lowed to  attack  collaterally  the  validity  of  a 
de  facto  corporation  Is  supported  by  mauy 
authorities,  among  which  may  be  mentioned 
7  Ati.,  supra,  and  cases  there  cited  in  note; 
Duggan  V.  Investment  Co.,  11  Colo.  113,  17 
Pac.  105,  and  cases  cited;  Navigation  Co. 
V.  N^l,  3  Hawks,  520;  Haaselman  v.  Mort- 
gage Co.,  97  Ind.  365,  and  authorities  cited. 

In  addition  to  the  numerous  cases  above 
noticed,  we  have  examined  a  very  large 
number  of  others,  decided  in  states  other 
than  our  own,  many  of  which  are  more  or 
less  pertinent  to  the  question  in  hand.  In 
some,  there  are  expressions  and  rulings  not 
entirely  in  harmony  with  the  conclusion  we 
have  reached,  but  we  think  we  have  settled 
upon  and  announced  the  true  law.  Before 
concluding  this  division  of  the  present  opin- 
ion, we  will  briefly  refer  to  a  few  of  our 
own  cases  which  sui^rt  the  doctrine  here 
laid  down.  McDongald  t.  Bellamy,  18  Ga. 
411,  recognizes  the  mle  that  a  corporation, 
though  unlawfully  organized,  is  so  far  a 
valid  corporation  as  to  make  It  liable  to 
creditors  for  Its  own  acta.  See,  also.  Ice 
Co.  T.  Porter,  70  Ga.  637,  In  Bank  v.  Pad- 
gett, 69  Oa.  159,  It  was  held  that  although 
a  charter  granted  by  the  superior  court  to 
a  manuCacturlng  company  was  void,  one  who 
dealt  with  the  company  09  a  corporation 
could  not  deny  Its  corporate  existence.  Where 
one  coriwration  has  dealt  with  another  <»m- 
pany  as  a  corporation,  recognizing  it  as 
such,  the  first  corporatlOD>  is  e8t(^)ped  from 
denying  the  existence  of  the  second.  Imbo- 
den  T.  Mining  Oo.,  70  6a.  86.  On  page  107, 
Chief  Justice  Jatibson  says:  "This  court,  as, 
indeed,  all  dTlUzed  courts,  has  ruled  that 
such  recognition  of  a  belng^-even  of  an  arti- 
ficial being— win  vtap  the  month  of  any  other 
being,  natural  or  artificial,  from  denying, 
In  a  case  growing  out  of  such  recognition, 
that  the  being  thus  recognized  ever  had  be- 
ing." See,  In  this  connection.  Lester  t.  Ball- 
way  Co.,  90  Ga.  802, 17  S.  S.  113. 

Our  decision  Is  not  based  upon  the  Idea 
that  the  organization  of  these  railroad  com- 
panies under  unconstitutional  charters  would 
make  them  de  fticto  corporations,  but  upon 
the  idea  that  the  inuDoses  fbr  which  th^ 
were  organized  being  lawful  and  proper,  if 
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they  had  obtained  charters  ander  the  general 
law,  and  organized  under  them,  which  they 
might  have  done,  they  would.  In  substance, 
have  done  what  they  actually  did;  that  Is, 
they  would  have  observed  about  the  same 
forms  and  requirements  In  the  one  caae  as 
In  the  othei.  They  undoubtedly  attempted 
to  organize  according  to  some  law,  and  did 
not  set  up  to  be  corporations  without  pre- 
tense of  legal  authority.  If  the  laws  under 
which  they  proceeded  were  not  good,  they 
may,  In  our  Judgment,  avail  themselves  ot 
the  existence  of  the  general  law  on  our  stat- 
ute book,  and  of  its  terms  at  least  so  far  as 
to  enable  them  to  be  regarded  as  de  facto 
corporations,  because  they  have  done  practi- 
cally what  that  general  law  required,  though 
not  actually  following  it  nor  professing  to 
do  so. 

2.  No  question  was  raised  as  to  the  power 
of  either  of  the  railroad  companies,  imder  Its 
special  charter,  to  embrace  In  a  mortgage 
property  acquired  after  the  execution  of  the 
mortgage.  The  right  to  mortgage  "future  ac- 
quired propei-ty"  was  denied  solely  on  the 
ground  that  these  companies,  being  without 
l^al  charters,  had  no  charter  power  for  so 
doing,  and  that  there  was  no  other  source 
from  which  such  right  could  be  lawfully  de- 
rived. While  it  is  true  that  section  1954  of 
the  Code  In  eCFect  restricts  (except  as  to 
stocks  of  goods  or  other  things  in  bulk,  but 
changing  In  specifics)  the  property  which  a 
mortgage  may  embrace  to  that  "In  possession, 
or  to  which  the  mortgagor  has  the  right  of 
possession,"  It  Is  also  true  that  the  general 
law  of  this  state  for  incorporating  railroad 
companies  expressly  provides  that  a  com- 
pany created  thereunder  may,  by  mortgage 
or  trust  deed  executed  to  secure  bonds  Issued 
to  provide  funds  for  constructing  Its  railroad, 
bind  property  acquired  after  the  execution 
of  the  Instmment.  If  we  have  succeeded  In 
showing  that  these  railroad  companies,  sup- 
I>OBlng  their  special  charters  to  be  void,  are 
de  facto  corporations,  because  of  the  exist- 
ence of  the  general  law.  It  would  seem  that 
they  could  make  any  contracts  authorized  by 
that  law,  and  become  bound  by  such  contracts 
to  those  with  whom  the  same  were  made.  As 
a  practical  proportion,  it  is  well  known  that 
most.  If  not  all,  of  the  railroads  of  any  length 
in  the  United  States  which  have  been  built 
for  years  past,  have  been  coDstnicted  by  Is- 
suing in  advance  bonds  upon  their  00111% 
lines,  including  the  unbuilt  portions,  as  well 
as  those  already  constructed,  with  mortgages 
to  secure  the  bonds  covering  the  whole.  If 
a  de  facto  railroad  company  is  a  corporation 
for  any  purpose  at  nil,  It  ought,  on  general 
principles,  to  have  the  power  to  mortgage 
"future  acquired  propertj'";  and  this  seems 
to  be  the  doctrine  very  generally  recognized 
by  the  courts.  Ujwa  this  question,  see  Wright 
V.  Blrcher,  72  Mo.  179;  aty  of  Qulncy  v. 
Chicago,  B.  &  Q.  R.  R.  Co.,  &4  111.  537;  Wade 
T.  Railroad  Co.,  149  U.  S.  327,  13  Sup.  Ct. 
692;  WlUiams  t.  Wlosor.  12  B.  L  9;  Bianch 


V.  Railroad  Co.,  3  Woods.  481,  Fed.  Cas.  No. 
1,807;  Seymour  r.  Railroad  Co.,  25  Barb. 
284;  Holroyd  v.  MarshaU,  10  H.  L.  Cas.  191. 
And  these  citations  might  be  indefinitely  mnl- 
tiplled. 

3.  The  third  headnote  expresses  the  rlews 
we  entertain  of  the  usury  question  presented. 
A  calculation  will  show  that  if  the  bonds 
ran  to  full  maturity,  as  contemplated,  the 
lender  of  the  money  would  not  receive,  in  the 
aggregate,  as  much  as  8  per  cent,  per  annum 
for  the  use  of  the  money,  although  at  the 
beginning  he  put  out  on  each  bond  only  $850, 
and  at  the  end  received  $1,000.  The  $150 
added  to  the  6  per  cent.  Interest  annually 
received  would  not  amount  to  as  much  as  8 
per  cent,  per  annum  on  $850  for  the  full  term. 
That  the  bonds,  by  their  terms,  bore  interest 
from  a  date  previous  to  their  delivery,  makes 
no  difference,  because,  notwithstanding  this 
fact,  the  gross  amount  of  interest  for  the 
full  term  would  not  hare  been  equal  to  8 
per  cent  per  annum.  So  the  original  con- 
tract. If  the  bonds  ran  40  years,  was  not 
nsurlons;  and  It  does  not  appear  that  they 
contained  any  stipulation  which  would  pre- 
vent a  fair  and  legal  adjustment  of  the  in- 
terest between  the  {larties  in  case  the  bonds 
became  due  earlier,  because  of  a  default  In 
paying  Interest  Nor  does  it  appear  that  In 
providing  for  the  maturity  of  the  bonds  in 
case  of  such  default,  there  wa£  any  device 
or  contrivance  to  cover  up  usury.  The  above 
Is  applicable  if  the  railroad  company  issued 
the  Imnds  and  borrowed  money  directly  on 
them.  If  that  company  delivered  the  bonds 
to  the  construction  company  under  a  con- 
tract with  It,  the  latter,  of  course,  had  a  right 
to  sell  them  at  any  discount  it  pleased,  and 
there  would  be  no  usury  in  such  a  transac- 
tion. 

4.  Had  the  decree  foreclosing  the  mortgage 
on  the  Georgia  Southern  &  Florida  Railroad 
Company,  and  directing  a  sate  of  all  its  prop- 
erty in  both  states,  been  made  by  a  court  of 
the  United  States,  Its  validity  could  hardly 
be  doubted.  The  following  federal  cases  are 
conclusive  uixm  this  question,  and  we  are 
confident  there  are  others  to  the  same  effect: 
Randolph  v.  Railroad  Co.,  11  Phlla.  502,  Fed. 
Cas.  No.  ll,5tJ3;  Blackburn  v.  Railroad  Co., 
2  Flip.  523,  Fed.  Cas.  No.  1,467;  Wllmer 
V.  Railway  Co.,  2  Woods,  409,  Fed.  Cas.  No. 
17,775;  Id.,  2  Woods,  447,  Fed.  Cas.  No.  17.- 
770;  Muller  v.  Dows,  94  U.  S.  444.  The  opin- 
ion of  Mr.  Justice  Strong  in  the  case  last  cited 
is  so  clear  and  pertinent  that  we  feci  Justi- 
fied in  makhig  copious  extracts  from  it;  "If 
such  a  foreclosure  and  sale  cannot  be  made 
of  a  railroad  which  crosses  a  state  line,  and 
Is  within  two  states,  when  the  entire  line  Is 
subject  to  one  mortgage.  It  is  certainly  to  be 
regretted;  and  to  hold  that  It  cannot  be  would 
be  disastrous,  not  only  to  the  companies  that 
own  the  road,  but  to  the  holders  of  bonds 
secured  by  the  mortgage.  Multitudes  of 
bridges  span  navigable  streams  in  the  United 
States,  streams  that  are  boundaries  of  two 
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states.  These  bridges  ore  often  mortgaged. 
<3aii  It  be  tbat  thay  cannot  be  sold  as  entti-e* 
ties  bj  the  deoee  of  a  court  wblcb  has  Juris- 
diction  of  The  mortgagors?  A  vast  number  of 
railroads,  partly  in  one  state  and  partly  in 
an  adjoiiklng  state,  forming  continuous  lines, 
bare  been  constructed  1^  consolidated  com- 
Vanies,  and  mortgaged  as  entireties.  It 
would  be  safe  to  say  that  more  than  one 
hundred  millions  of  dollars  have  been  in- 
VMted  on  the  faith  of  such  mortgages.  la 
many  eases  these  Investments  are  suffldent- 
ly  insecure,  at  the  best  But  if  the  railroad, 
under  legal  access,  can  be  sold  only  In  £rag^ 
ments,— If,  as  In  this  case,  where  the  mort- 
gage Is  opon  the  whole  line,  and  Inclodes 
the  franchises  of  the  corporation  which  made 
the  mortgage,  the  deoee  of  foreclosure  and 
sale  can  reach  on!^  the  part  of  the  roftd 
which  is  within  the  state,— It  is  j^aln  that 
the  property  must  be  comparatively  worth- 
less at  the  sale.  A  port  of  a  roihwad  may 
be  of  little  value  when  Its  ownership  Is  sev- 
ered from  the  ownership  of  anotbw  part 
And  the  franchise  of  the  company  Is  not 
capable  of  division."  The  learned  Justice 
furtl^  soys  that  It  Is  **nndonbtedly  a  recog- 
nlsed  doctrine  that  a  court  of  equity,  idttlng 
in  a  state,  and  having  Jnrlsdlction  of  llie 
person,  may  decree  a  conv^ance  by  him 
of  land  In  another  state,  and  nuiy  enforce 
the  decree  by  process  against  the  dtfendant 
True,  it  cannot  send  Its  process  into  that 
other  state,  nor  con  It  deliver  possession  of 
land  in  another  Jurisdiction,  bat  tt  can  com- 
mand and  enforce  a  transfer  of  the  tltla 
And  ttiere  seems  to  be  no  reason  why  it 
cannot.  In  a  proper  cose,  effect  the  transfer 
by  the  agency  of  the  tmstees,  when  th^ 
are  complainants.  In  McBlrath  v.  Railroad 
Co.,  S5  Pa.  St  188  bill  for  foredosore  ot 
a'  mortgage).  In  which  it  anieared  that  a 
railroad  company,  whose  rood  was  partly 
in  Penns^vanla  and  partly  In  Wrat  Ylr^ 
ginla,  had  mortgaged  all  their  rights  In  the 
whole  road,  the  court  decreed  that  the  trus- 
tee who  bad  Iwoaght  the  suit  being  within  its 
Jurisdiction,  should  sell  and  convey  an  the 
mortgaged  property,  as  well  that  in  the  state 
of  West  .Virginia  as  that  in  Penndyvanla. 
This  case  la  directly  In  point  and  tends  to 
Justify  the  decree  made  In  the  present  case. 
The  mortgagors  fawe  wwe  within  the  Juris* 
diction  of  the  court  So  were  the  trustees 
or  the  mortgage.  It  was  at  the  loBtance  of 
the  latter  the  master  was  ordered  to  make 
the  sale.  The  court  might  have  ordered  the 
trustees  to  make  It  The  mortgagors  who 
were  foreclosed  were  enjoined  against  claim- 
ing property  after  the  master's  sale,  and 
directed  to  make  a  deed  to  the  purchaser 
in  further  assurance;  and  the  court  can 
direct  the  trustees  to  make  a  deed  to  the 
purchaser  in  confirmation  of  the  sale.  We 
cannot  tiberefore  declare  void  the  decree 
which  was  made." 

The  remaining  question  Is.  can  a  state 
court.  In  a  case  ot  the  kind  now  under  con- 


sideration, with  all  the  parties  at  Interest 
before  it,  and  having  Jurisdiction  of  the 
corporation,  decree  a  foreclosure,  and  direct 
a  sale  of  the  entire  railroad  and  the  assets 
of  the  company  in  both  states?  We  tiilnk 
that,  taking  the  precautions  and  following 
the  course  Indicated  In  the  headnote,  It  can. 
The  leading  case  in  support  of  this  pn^sl- 
tion  Is  that  of  McElxatb  v.  Ballroad  Co., 
S5  Pa.  St  18B,  mentioned  by  A£r.  Justice 
Strong.  It  is,  for  our  purpose,  squardy  in 
point;  and  the  fact  that  it  was  cited  ap- 
provingly in  a  case  decided  by  the  supreme 
caah  of  the  United  States  mokes  it  a  very 
strong  authority.  It  would  therefore  seem 
Immaterial  whether  the  Jurisdiction  In  ques- 
tion Is  exercised  by  a  state  or  a  federal 
court  We  de&a  It  annecessary  to  say  more 
on  this  subject,  except  to  dte  the  following 
authorities,  whidi,  to  a  greater  or  less  ex- 
tent, sustain  the  conclusion  we  have  reached: 
Mead  V.  Ballroad  Go.,  46  Conn.  189;  Hand 
V.  Railroad  Go.,  12  S.  G.  314;  Wood  v.  Good- 
win, 49  Ue.  260;  S  Wood,  By.  Law,  §  474; 
Jones,  B.  B.  H  413.  414. 

If  tiie  forgoing  views  are  sound.  It  fol- 
lows, of  oourse.  tiiat  In  admitting  the  evi- 
dence referred  to  In  the  headnote  no  error 
was  committed  by  our  gifted  Brother  Gam- 
ble, of  the  circuit  bench,  who  handled  with 
great  skill  these  ■  Important  and  somewhat 
complicated  coses.  Judgment  affirmed. 


(N  oa.  MB) 

ROME  ST.  R.  CO.  v.  McGINNIS. 

(Supreme  Coart  of  Geor^a.  July  30,  1894.) 

AcciDBXT  AT  Street  Crossixo— Liabilities  or 
Stbbbt-Railw&t  Compant. 

Where,  without  the  knowledge  of  the  con- 
ductor or  the  engineer,  some  unauthorized  per* 
son  applied  a  brake  to  the  car  attached  to  a  dum- 
my engine  on  a  street  railway  while  the  engine 
and  car  were  ascendinr  a  ateep  grade,  and  uius 
the  progress  of  the  engine  was  arreted,  whereup' 
on  uie  conductor,  in  order  to  enable  the  engineer 
to  ^0  forward,  bad  the  brake  taken  oS,  and  the 
engineer,  not  knowing  that  the  brake  would  be 
taken  off,  and  intending  to  go  backward  down 
the  grade,  reversed  the  engine  at  about  the  same 
moment  when  the  brake  was  taken  off,  and  in 
consequence  of  this  Inharmonious  action  of  two 
minds  under  pressure  of  the  emergency,  each 
intending  a  proper  object,  and  ndther  knowing 
of  the  intention  of  the  other,  tiie  train  backed  too 
rapidly,  and  conseaaeatly  collided  with  a  wagon 
which  was  not  exoected  to  be  on  the  track,  and 
not  known  to  be  on  It  until  it  was  too  late  to  atop, 
and  which  wonid  not  have  been  there  but  for  the 
mules  drawing  it  having  become  suddenly  fright- 
ened by  the  backward  movement  of  the  train, 
the  calamity  was  a  pure  accident,  and  the  driver 
of  the  mnlea,  who  sustained  a  personal  Injury 
In  consequence  of  the  collision,  cannot  recover. 
(Sylhtbns  by  the  Gourt) 

Error  from  superior  court,  Floyd  connty; 
W.  M.  Henry,  Judge. 

Action  by  Harvey  McGlnnls,  by  his  next 
friend,  a^nat  the  Rome  Street-Railroad 
GompaiQr.  There  was  a  verdict  for  plaintiff, 
and  a  new  trial  denied.  D^endont  brings 
OTor.  Reversed. 

The  following  Is  the  official  report: 
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UcGlimli^  Igr  Us  aext  friend,  sned  the 
Btreetnllroad  cxmpasxj  In  an  action  for  dam- 
ages from  parsooal  Injuries  alleged  to  have 
been  caused  by  a  colllBlon  betweoi  tbe  dam- 
ni7  train  of  defendant  and  a  team  wblch  Mc- 
Olnnls  was  driving,  because  of  tbe  gross 
carelessness  of  defendant  In  ninnlng  Its 
train.  In  looseidng  tbe  brakes  and  taming 
the  train  loose  at  or  near  the  top  of  an  In- 
cline, without  any  one  to  control  the  same; 
In  having  no  rear  brakeman,  nor  any  person 
to  give  the  engineer  notice  that  there  was 
any  person  in  the  street  and  on  the  track; 
In  having  no  light  at  the  rear  end  of  the 
train,  it  being  run  at  a  dangerous  rate  of 
speed  backward  upon  a  public  street  of  the 
dty;  in  giving  no  warning  of  any  kind  of  the 
approach  of  the  train;  In  running  the  train 
npm  a  public  street  without  Its  being  ptop- 
erly  manned;  and  In  undertaking  to  ascend 
the  Incline  without  tin  Invkes  being  released. 
There  was  a  verdict  tor  the  plalntUf,  the 
amount  of  which  does  not  appear  In  the  rec- 
ord. Defendant's  motion  for  new  trial  was 
orermled,  and  to  this  niiing  It  excepted. 
Tb9  motion  contained  the  grounds:  That  the 
ve^lct  was  contrary  to  law,  evidence,  etc. 
Also,  because  the  court  erred  In  chai^ng: 
**A  railroad  company  is  not  liable,  and  thlti 
railroad  company  was  not  liable,  If  anything 
of  that  kind  appears  to  you,  for  the  act  of  a 
passenger,  one  of  the  passengers  traveling  on 
Its  railroad  car,  unless  some  agent  of  the 
company  permitted  such  an  act  when  it 
could  have  been  prevented,  or  unless  you  and 
that  the  railroad  company  ought  to  have  bad 
more  men  upon  that  car.  You  will  look  at 
the  evidence,  and  see  how  that  Is.  I  say,  un- 
less there  is  some  drcnmstance  of  that  kind 
which  makes  the  act  of  the  passenger  negli- 
gence on  the  part  ct  the  railroad  company, 
then  the  railroad  company  is  not  liable  for 
the  act  of  the  passenger,  unless  the  railroad 
company  could  have  foreseen  and  prevented 
it,  or  ought  to  have  been  so  supplied  with 
men  as  to  have  prevented  It  Tbat  Is  to  say, 
the  railroad  company  Is  not  bound  to  guard 
every  point  on  Its  train  to  prevent  a  passen- 
ger from  doing  an  Improper  or  unnecessary 
or  unreasonable  thing.  They  are  not  bound, 
for  Instance,  to  guard  their  brakes,  aa  a  mat- 
ter of  law.  I  charge  you  that,  but  you  win 
see  under  the  facts  of  this  case  what  was 
dene,  and  under  these  instructions  you  will 
see  whether  anything  of  that  kind  Is  proven, 
and.  If  so,  whether  it  is  negligence  on  the 
part  of  the  defendant  railroad  company 
here."  Movant  Insists  that  this  charge  was 
error,  In  that  there  was  no  evidence  to  au- 
thorize the  charge,  "unless  some  agent  of  the 
company  permitted  such  an  act  when  it  could 
have  been  prevented";  nrar  does  the  court  ex- 
plain to  what  extent  the  agents  of  the  com- 
pany should  exercise  care,  and  under  what 
circumstances,  to  prermt  injurious  acts  by 
passengers.  Movant  further  Insists  that  It 
was  error  tar  the  court  to  chai^,  "or  unless 
you  find  Uiat  tlie  railroad  company  ought  to 


have  had  more  men  upon  that  car."  This 
was  error,  unless  the  court  had  explained 
further  that  the  shortage  of  men  must  have 
contributed  to  the  wrongful  act  of  the  pas- 
sengOT.  TbB  shortage  of  men  and  tbe  wroi«- 
ful  act  ctf  tbe  passenger  must  in  some  way  be 
connected  with  each  otbee,  and  Johiuy  have 
contributed  to  the  injury.  Movant  Insists 
that  thwe  is  no  evidence  to  authorize  the 
court  In  submitting  to  the  Jury  the  questUm 
of  n^ll^nce  set  forth  in  the  full  diarge 
quoted  In  this  ground.  .  Errw  In  charging: 
"If  the  idaintlir  was  Injured  by  a  cfdllslon  tm 
the  street,  and  If  tbe  collision  was  caused  by 
the  negligence  of  the  defendant,  or  any  of  Its 
agents  or  sorvaots,  lie  would  be  entitled  to 
recover."  Movant  Insists  that  tids  charge  Is 
&Tor,  in  that  the  court  failed  to  charge  that, 
if  tile  plaintitr  could  Iiave  avoided  the  conse- 
quence of  defendant's  negligence  by  the  exer- 
cise of  ordinary  care,  he  could  not  reoovo-. 
Error  In  diarglng:  "Where  ^gines  and  cars 
are  operating  along  the  streets  of  a  city,  they 
must  be  so  run  as  that  they  can  be  stopped 
In  time  to  avoid  collision  with  other  vehicles 
using  the  streets.  Yes,  gentlemen,  to  make 
the  running  of  a  ear  and  engine  at  any  point 
proper,  yon  would  take  Into  consld^-ation  all 
the  Borroundlngs,  the  character  of  the  track, 
whether  It  was  level  or  whether  It  was  steep, 
and  the  titnation  of  the  parties,  and  under 
the  circumstances  say  whether  the  conduct 
on  that  particular  occasion  was  negligent,  or 
whether  it  was  in  accordance  with  the  exer- 
cise of  ordinary  care."  Movant  insists  that 
this  charge  is  error.  In  that  It  Is  not  the  law 
that  engines  and  cars  operated  along  the 
streets  of  a  city  must,  at  all  times  and  undv 
all  circumstances,  be  so  run  as  that  they  can 
stop  In  time  to  avoid  collision  with  other 
vehicles  using  the  streets.  Movant  contends 
that  the  law  is  that  other  vehicles  using  the 
streets  should  exercise  care  In  avoiding  col- 
lisions, as  well  as  engines  and  cars  operated 
on  tbe  streets,  and  the  matter  of  avoiding  col- 
lisions Is  one  of  mutual  care  and  diligence, 
and  Is  not  exclusively  confined  to  the  en- 
glnes  and  cars.  Movant  Insists,  further,  that 
the  remalnd^  of  the  charge  in  no  way  re- 
lieves the  error  contained  in  the  first  para- 
graph, for  it  Is  not  explanatory  of,  nor  does 
It  In  any  way  elnddate,  tbe  first  [Mragraph, 
nor  explain  what  care  was  necessary  and  in- 
enmbent  on  the  part  of  the  plaintiff  alsa 
Error  In  charging:  "You  do  not  want  to  find 
for  the  plaintiff  tbe  full  amount  he  would 
have  earned  In  those  years,  but  you  want  to 
find  to-day  such  an  amount  as  It  would  be 
worth  to-day,— with  accruing  Interest,  tbe 
total  amount  that  you  would  find.  Tbat  i» 
to  say,  you  would  vrant  to  find  for  to-day  an 
amount  for  each  of  those  years  which,  put  at 
Interest  for  seven  p^  cent.,  would  produce  at 
the  particular  year  that  yon  are  considering 
an  amount  equal  to  what  he  would  have 
earned  that  year."  Movant  insists  Als 
diarge  Is  error.  In  that  it  does  not  state  a  cor- 
rect role  OB  baflds  of  oompntatiOD  wliereby  Os 
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pceMBt  Tahie  at  pbdntUPB  tost  capacity  can 

be  ascertained. 

Dean  Sc.  Smith  and  J.  B.  Dean,  for  plaintiff 
In  enor.  Geo.  &  Waltw  Harris  and  Fon<di6 
ft  Vtmcbi,  tar  defendant  In  error. 

LUMPKIN,  J.  Under  the  evidence  m  Uila 
case,  the  material  portions  of  wlilch  appear 
In  tbe  reporter's  statement,  the  injury  to  the 
plaintiff  below  was  tiie  result  of  a  pure  acci- 
dent, and  the  defendant  was  not  liable.  Ttie 
headnote  sets  forth  the  view  we  entertain  of 
the  case  about  as  fully  and  as  accurately  as 
we  would  be  able  to  do  in  an  elaborate  opin- 
ion. In  order  to  test  the  correctness  of  the 
conclusion  we  have  reached,  nothing  Is  es- 
sential except  an  examination  of  the  evi- 
dence, to  do  which  would  not  be  materially 
aided  by  f  nrther  comment  on  oar  part  Judg- 
ment reversed. 

m  Qa.  680) 

NUSSBAUM  et  aL  V.  GONNOB. 
(Sopreme  Court  of  Geor^   Aug.  SO,  1891) 
BzaounoH  AOAiNn  Fikh— Vabuhok  roii  Svbb- 

KBST. 

Hiis  case  Is  ruled  by  Wsxelbaam  v.  Cop- 
noF  (decided  April  23, 1891)  IB  S.  B.  805. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Pulaski  county; 
W,  H.  Bish,  Judge. 

To  property  levied  on  under  execution, 
Missouri  Connor  Interposes  a  claim  of  own- 
ership, and  from  a  Judgment  dismissing  the 
levy  M.  Nussbaum  brongJit  error.  Plaintiff 
in  error  died  while  the  case  was  pending  in 
the  supreme  court,  and  Henrietta  Nussbaum, 
administratrix,  was  substituted  as  plaintiff 
tn  error.  Reversed. 

The  following  fa  the  official  report: 

U.  Nussbaum  ft  Co.  filed  a  suit  in  Pulae^ 
■opericn-  court  a«aingt  "W.  B.  Fitzgerald  & 
Co.,  m  firm  composed  of  W.  B.  Fitzgerald,  of 
Wilcox  county,  and  Cbariea  Fit^erald  and 
J.  W.  Connor,  of  Fnlaskt  county,  as  copart- 
ners under  said  firm  name  and  style,"  on 
two  promissory  notes.  Bach  one  of  said  co- 
partners was  legally  served  personally.  At 
the  trial  term.  Judgment  by  default  was 
taken  "against  the  defendant  W.  B.  Flts- 
gerald  &  Co.,  W.  B.  Fitzgerald,  Charles 
Fitzgerald,  and  J.  W.  Connor."  Execution 
was  Issued  upon  said  Judgment,  and  against 
the  goods,  etc.,  "of  W.  B.  Fitzgerald  &  Co., 
W.  B.  Fitzgerald,  Charles  Fitzgerald,  and  J. 
W.  Connor."  It  was  levied  on  a  certain 
town  lot  as  the  property  of  J.  W.  Connor, 
and  claim  Interposed  by  Missouri  Connor. 
Upon  the  hearing,  claimant  moved  to  dis- 
miss  the  levy  because  "the  declaration  was 
against  W.  B.  Fitzgerald  &  Co.,  a  firm  com- 
posed of  W.  B.  Fitzgerald,  of  Wilcox  coun- 
ty, and  Charles  Flti«erald  and  J.  W.  Connor, 
of  Pulaski,  as  copartners  under  said  firm 
name  and  style.  The  Judgment  was  against 
W.  B.  Fitzgerald  &  Co.,  W.  B.  Fitzgerald, 
Cbarlea  Fltigerald.  and  J.  W.  Oqnnor.  The 


e»CQt!on  was  agaliut  W.  B.  Sltegerald  ft 
Co..  W.  B.  BYtxgerald.  Oharles  Fitzgerald, 
and  J.  W.  Oonnor/'-^hereftve  claimant  al> 
leged  there  was  a  fatal  variance  "between 
the  Judgment  and  declaration,  and  ttie  ffloe- 
cntlon  being  against  W.  B.  Eltegerald  ft  Co., 
and,  In  addition,  being  against  W.  B.  Slts- 
gerald,  Charles  Fitzgerald,  and  J.  W.  Con- 
nor, that  the  execution  Is  not  authorized  by 
the  pleadings  la  said  case,  and.  tw  said  rea- 
sons, that  the  levy  In  said  caae  should  be 
dismissed."  The  motion  was  anstalned,  and 
plaintiff  excepted. 

J.  H.  Martin,  for  plaintiff  in  error.  L.  C. 
Ryan,  for  defendant  in  error. 

FBR  CURIAM.  Judgment  reversed. 


(M  Os.  689) 

IVBT  V.  GRIFFIN  et  al. 
(Supreme  Court  of  Georgia.    Aug.  20,  1894.) 
Bbdekptiok  fboh  Tax  Sale— Bffbot  or. 
One  who,  as  owner,  redeems  land  sold  for 
taxes  wtthln  the  time  limited  by  law,  acqoirea  no 
title  to  the  land      reason  of  tiie  act  of  redemp- 
tion, or  of  a  cmveyance  made  to  him,  founded 
upon  and  recognising  hit  right  to  redeem.  In 
contests  with  strangers  to  Buch  conveyance,  be 
tannot  establiflh  the  fact  of  ownership  merely  by 
iDtrodncinK  this  conveyance  together  with  eri- 
dence  of  me  tax  sale  and  tbe  authority  to  sdl. 
(Syllabus  by  tbe  Court.) 

Error  from  superior  court  Wilcox  county; 
W.  EL  Fish.  Judge. 

Action  by  F.  C  Ivey,  administrator,  against 
T.  Lb  Orlffln  and  others.  From  a  Judgment 
of  nonsuit  plaintiff  brings  error.  Affirmed. 

The  following  la  tbe  ofltcial  report: 

The  esse  of  Iv^,  as  administrator  of  Home, 
against  Griffin  and  Allison  ft  McConneU,  be- 
ing a  petition  tor  damages  to  the  timber  on 
lot  of  land  128  in  tbe  First  district  of  WU- 
cox  county  by  defoidants,  and  to  enjoin  them 
from  further  Irespassing  thereon,  and  to  can- 
cel their  deed  to  the  same  as  a  cloud  upon 
plaintiff's  titie,  was  tried.  After  plaintiff  had 
closed  bis  evidence,  a  motion  for  nonsuit  was 
made  by  defendants,  which  ms  granted,  and 
to  this  decision  plaintiff  excepted.  The  evt. 
denee  for  plaintiff  showed  that  the  lot  In 
questton  was  regularly  sold  by  the  shwifl  of 
Wilcox  connQr  under  a  fl.  legally  Issned 
against  the  lot  as  wild  land;  the  fl.  fa.  having 
been  issued  October  1,  1877,  levied  April  18, 
1S78,  and  the  sale  made  June  4,  1878.  The 
fi.  fa.  was  Issued  for  state  and  county  taxes  on 
the  lot  for  1876.  The  sheriff  conveyed  the 
lot  by  deed  to  Beld  and  Tomberlln,  as  pur- 
chasers at  the  sale.  This  deed  contained  tbe 
proper  recitals  and  was  duly  recorded.  On 
this  deed  was  a  transfer  of  It  for  value  re- 
ceived, by  the  grantors,  to  Daniel  A.  Home, 
dated  May  19, 1879.  Plaintiff  also  Introduced 
a  deed  to  the  land,  properly  witnessed,  and 
executed  by  Reld  and  Tomberlln  to  Horne. 
This  deed  recited  the  purchase  by  Retd  and 
Tomb«lio  at  tbe  sheriff's  sale  under  the  tax 
fl.  fa.;  that  Hom^'  the  owner  of  the  lot. 
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"comes  wltbln  tw^re  monthg, .  u  piorlded 
hy  law,"  and  paid  to  and  Tomberlln  tbe 
amount  for  wtalch  tliejr  bought  at  the  sherUTa 
sale,  with  iDtereat  tliweon  at  20  per  cent  per 
annum,  together  with  the  costs  of  the  sale; 
and  that,  therefor^  In  considaratlon  of  Hie 
pranlses,  Eteld  and  TomberUn  remised  and  re- 
linqolahed  onto  Home,  bla  bdrs,  etc.,  all  the 
rtj^t,  tltl^  and  Interest  they  might  hare  had 
under  said  sheritrs  deed,  had  not  the  same 
been  redeemed  under  the  law  as  aforesaid. 
Also  letters  of  administration  to  Ivey  on  the 
estate  of  Home.  Also  a  lease  of  all  the  romid 
timber  on  the  lot  In  question,  made  February 
1, 18SS,  by  Grlffln  to  Allison  &  McGonnell,  for 
a  consideration  of  part  casb  and  part  to  be 
paid  thereafter,  and  whldi  lease  recited  that 
Orlffin  agreed  to  warrant  and  defend  the 
timber  for  a  twm  of  three  years  from  Janu- 
ary, 1SS9.  Plaintiff  then  showed  by  several 
witnesses  that  GrlflOn  had  cut  and  lianled  fmm 
the  lot  a  certain  number  of  pieces  of  raft  tim- 
ber, of  a  certain  value,  which  timber  was  cut 
In  18S6  and  11S7;  that  AUlson  &  McConnell 
had  cut  and  liozed  said  lot  for  turpentine  pur- 
poses, commencinR  In  January,  1888,  and  con- 
tinuing to  use  and  dip  the  turpentine  there- 
from for  three  years;  that  the  value  of  the 
trees  <»i  the  lot,  for  turpentine  puiposes  as 
used  by  Allison  &  McConnell,  vras  1500;  and 
that  the  land  was  a  wild  lot  The  motion  tor 
nonsuit  was  on  the  grounds  that  plaintiff  bad 
shown  no  title  to  the  lot  because  the  deed 
by  Beld  and  Tomberlln  to  Home  showed  that 
the  latter  was  the  claimant  of  the  land  before 
It  was  sold  for  taxes,  and  that  Home  was  not 
a  purchaser  thereof,  but  merely  redeemed  the 
laud  from  them  within  the  statutory  peilod, 
and  acquired  no  title  from  them,  but  was 
simply  relei^ted.  by  his  transaction  with 
them,  to  the  title  be  possessed  before  the  tax 
sale,  and,  as  no  title  bad  been  eIiowh  in  him 
prior  to  the  tax  sale,  plaintiff  has  shown  no 
title  00  which  be  could  recover  the  land,  or 
for  damages  done  to  the  timber  of  the  land, 
and  because  plaintiff  had  ehown  no  joint 
cause  of  action  aierainst  defendants,  and  es- 
pecially as  to  timber  that  was  cut  oy  Urlfttn 
before  he  leased  the  laud  for  turpentloe  pur- 
poses to  All^n  &  McConnell;  defendants 
In^tiug  that,  as  It  was  a  Joint  action  against 
them,  it  was  lucumbrat  npcm  plaintiff  to  show 
a  Joint  llablUty. 

Hintou  ft  Gutts,  Hal  LawBon,  and  J.  H.  Mar- 
tin, for  plaintiff  lu  error.  D.  M.  Roberts  and 
B.  H.  Williams.  fOr  defendants  In  error. 

PBR  CURIAM.  Judgment  affirmed. 


<91  Oa.  717} 

CARTERSVILLE  LAND  CO.  v.  PRATT 
etal. 

(Supreme  Court  of  Georgia.    Jnly  80.  1804.) 

This  case  falls  within  the  seneral  rule 
that  the  first  grant  of  a  new  trial  wQl  not  be  re- 
versed. 
(Syllabus  by  the  Oourtj. 


Biror  from  superior  ooort,  Bartow  coanty; 
W.  M.  Henry,  Judge. 

Action  by  the  OartersvUle  Land  Gmnpany 
against  Crawford  &  Field  and  otlioa. 
There  was  a  verdict  tor  jdalntiff,  and  a  new 
trial  granted.  Plaintiff  brings  error.  Af- 
flraied. 

John  W.  Akin  and  Neel  &  Swain,  for  plain- 
Uff  in  error.  R.  J.  McCamy.  J.  HI  Wilke, 
and  W.  I.  Heyward,  for  defemlantB  In  error. 

PER  CURIAM.   Judgment  affirmed. 


(U  Ga.  68!) 

OUTEN  NORTH  &  SOUTH  ST.  R.  00. 
(Supreme  Court  of  Georgia.    July  30.  1894.) 

Injurt  to  Stkeet-Cah  Passenger— Contkibu- 
Toity  Negliobnce, 
l^e  plaintiff  showing  by  hU  own  evidoice 
that  althoug'h  he  had  regueateo  the  driver  of  the 
street  car  to  stop  at  a  designated  place,  and  had 
received  a  rude  and  profane  answer,  yet,  upon 
failure  of  the  driver  to  stop,  plaintiff  had  jumped 
from  the  car  while  it  was  in  motion,  and  with- 
out ngain  requMtlng  the  driver  to  atop,  or  noti^- 
inR'him  of  his  purpose  then  to  alisht,  and  it  not 
apt>earing  that  the  driver,  when  he  struck  the 
team,  knew  that  the  plaintiff  was  attempting  to 
alight,  or  that  there  was  any  such  emereeiK^  as 
would  justify  the  plaintiff  in  alighting  from  the 
moving  car.  the  court  committed  no  error  in 
granting  a  Donauit. 

(Syllabua  by  the  Court.) 

Error  from  city  court  of  Ji'loyd;  W.  T, 
Turnbull,  Judge. 

Action  by  Rob^  Outen  against  the  North 
&  South  Street-Railroad  Company  for  per- 
sonal injuries.  From  a  judgment  of  non- 
suit, plaintiff  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Outeu  sued  the  street-railroad  company  for 
damages,  and  was  nonsuited.  His  testi- 
mony was:  He  boarded  defendant's  horse 
car  to  go  to  a  point  near  Chambers'  mill, 
and  paid  his  tare  Into  the  box.  Driver  told 
him  be  would  put  him  off  wherever  he  de- 
sired. His  object  was  to  get  off  at  a  point 
between  Kane's  store,  on  upper  Broad  street, 
and  Johnson's  store.  In  Forestvlile.  Be- 
tween those  stores  no  streets  cross  the  one 
ttie  car  was  on.  It  Is  a  distonce  of  half  a 
mile.  Before  he  arrived  at  his  destination, 
he  told  the  driver  he  desired  to  alight  at  the 
telegraph  post,  where  there  is  a  large  sign, 
which  was  about  GO  yards  ahead.  On  ap- 
proaching that  point  he  again  told  the  driver 
be  wanted  to  get  off  there.    Drivo*  replied: 

"I  will  atop;  but  if  1  don't  by  G  jump  off." 

19e  was  standing  at  this  time  on  the  front 
idatform  with  the  driver.  Three  oth&r  per- 
sons were  also  on  the  front  platform  and  the 
car  was  crowded  inside.  His  elbow  or  right 
arm  was  pressing  up  against  the  driver.  The 
driver  did  not  stop  at  the  designated  point 
but,  about  50  feet  beyond,  slacked  up  to  a 
slow  gait  his  horses  walking,  and  the  car 
moving  about  as  fast  as  a  man  would  in  a 
"pear^'  walk.  Plaintiff  went  npon  the  steps 
to  get  off*  ^aoed  his  hand  upcm  the  Inm  zall- 
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tng  of  the  car,  his  left  foot  on  lower  step,  and 
raised  hla  right  foot,  and  stepped  out  straight 
fram  the  car,  "a  little  in  this  direction"  (ladl- 
cattng  to  the  rear  of  the  car).  Just  while  in 
this  effort,  the  driver  bit  the  hcrsee,  and  the 
car  gave  a  sudden  jerk,  which  threw  plaintiff 
flat  on  the  pike  road,  a  little  on  bis  left  side, 
inflicting  bruises  on  his  hip  Joints,  abdomen, 
right  shoulder,  under  his  right  arm,  and  on 
the  calf  of  his  right  leg.  While  lying  there,  be 
beard  a  great  deal  of  laughing  and  hollowing 
on  the  car;  some  one  said,  "There  lay  a  dead 
negro."  The  car  never  stopped,  but  moved 
rapidly  on.  Plaintiff  got  up,  and  hobbled 
down  town  to  bis  wagon;  then  went  home, 
several  miles  In  the  counto^,  but  suffering  so 
all  night,  from  the  fall,  he  came  to  town  next 
day,  and  got  Dr.  Harris  to  examine  him.  He 
was  then  carried  home,  remained  in  bed  8  or 
10  days,  and  wos  confined  to  bla  room  abont 
18  days  from  the  fall,  and  dnring  that  time 
suffered  much  In  his  hip,  shoulder,  and  rlfi^t 
arm.  He  still  has  pain  under  his  right  arm, 
and  is  not  able  to  work  more  than  half  his  ac- 
customed time.  He  Is  71  years  old.  Before 
he  was  hurt  he  cut  and  hauled  wood  to  town, 
and  made  $1.2S  i>er  day.  Now  he  cannot  earn 
one-balf  that,  for  when  he  cuts  wood  any 
length  of  time  that  pain  returns  under  the  arm. 
This  was  the  first  time  he  ever  rode  on  a  street 
car,  but  he  bad  traveled  all  over  the  world, 
and  bad  been  on  steam  cars.  Dr.  Harris 
testified:  It  had  been  so  long  since  he  exam- 
ined plaintiff,  he  could  not  remember  what  be 
found  was  hurt,  but  remembered  there  was  an 
abrasion  somewhere.  He  had  frequent  occa- 
sion to  ride  over  that  portion  of  the  street-car 
line  on  which  plaintiff  undertook  to  travel.  It 
is  about  half  a  mile  from  Kane's  store,  in 
Rome,  to  Johnson's  store.  In  ForestviUe.  No 
streets  cross  the  road  over  which  the  car  runs 
between  those  points,  but  there  Is  a  dim  road 
near  Chamb««*  gin,  coming  into  It,  and  one 
street  just  this  side  of  said  gin.  coming  Into  It. 
Where  said  street  comes  Into  It  there  Is  a  fall 
off,  or  precipice,  about  three  feet  high,  but  he 
could  get  off  on  that  side  it  the  car  would 
atop.  He  did  not  know  the  cnstom  of  the 
company  about  stopphig  out  there.  He  was 
a  doctor,  and  they  always  stopped  at  any  point 
be  desired,  betweem  Kane's  and  Johnson's 
■tores,  to  let  him  g^  off.  He  never  got  off  a 
car  without  their  first  stopping.  He  vaa  62 
years  old,  and  did  not  ctmslder  it  safe. 

Hal  Wright,  for  plaintiff  In  error.  Reece  ft 
Denny,  for  defendant  In  error. 

PER  OURIAM.   Judgmmt  affirmed. 


(94  Qs.  670) 

FORMBT  V.  SHACKLEFOKD. 
(Snpreme  Court  of  Georgia.    Aug.  6,  1884.) 

RaviVAi.  or  Jcdguknt— Indobbembht  or  fiXEcu- 
Tiox— Lsvr  i!T  Another  Cocntt. 
tJntii  an  execution  issuinc  from  a  justice's 
court  has  been  properly  "backed,"  a  constable  of 


a  countv,  other  than  that  in  which  the  writ  waa 
issued,  has  no  aatiiortty  to  make  any  levy  or  re- 
turn by  virtue  thereof.  Consequentiy,  an  entry 
of  "No  property  to  be  found,"  made  by  andi  a 
coostabte  on  on  execution  before  it  waa  "back- 
ed," will  not  suffice  to  keep  the  judgment  on 
which  the  execution  was  founded  from  becoming 
dormant  Under  section  2914  of  the  Code,  the 
entry  must  be  made  by  an  officer  authorised  to 
execute  sod  return. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Heard  county; 
S.  W.  Harris,  Judge. 

To  property  levied  on  under  execution  In 
favor  of  W.  T.  Fwmby  against  O.  W.  Form- 
by,  Joseph  Shaekleford  interposed  a  claim 
of  ownership.  The  levy  was  dismlBsed.  and 
plaintiff  brings  error.  Affirmed. 

Code,  S  2914,  refemd  to  In  the  syllabus, 
reads  as  follows:  "Mo  ju^ment  hereafter 
obtained  In  the  courts  of  this  state  shall 
be  enforced  after  the  expiration  of  seren 
years  from  the  time  of  Its  rendition,  when 
no  axecutlon  has  been  issued  upon  It;  or 
when  execution  has  been  Issued,  and  seven 
years  have  expired  from  the  time  ot  the 
last  entry  upon  the  execution,  made  by  an 
officer  authorized  to  ^ecute  and  return  the 
same:  such  judgments  may  be  reTlred  by 
scire  facias,  or  be  sued  on  within  three 
years  from  tbe  time  they  become  dormant" 

The  followlsg  Is  the  oflldal  report: 

A  Jmtlee  court  fl.  fa.  Issued  In  the  county 
of  Troup,  Norembw  21,  1862,  upon  a  Judg- 
ment rendered  Norember  IS,  1802,  In  favor 
of  W.  T.  Forml^  against  O.  W.  Formlty. 
was  on  April  28.  18B2,  ''backed'*  by  a  Jus- 
tice of  the  peace  of  Heard  county,  and  on 
the  next  day  levied  on  certain  land  in  Heard 
cotmty.  A  claim  was  Interposed  1^  Shackle- 
ford.  The  case  coming  on  to  be  beard  <dabn- 
ant  moved  to  dismiss  the  levy,  m  the  ground 
that  the  fi.  ftu  was  dormant  because  the  en- 
tries of  nulla  bona  were  made  by  constables 
of  Heard  county,  where  defendant  then  re- 
sided, before  the  fl.  fa.  was  backed  a  jus- 
tice of  the  peace  ot  Heard  county,  and  no 
entries  were  made  by  a  constable  of  l^oup 
county,  from  which  the  fl.  fa.  issued.  The 
court  sustained  the  motion,  to  whldi  ruling 
plaintiff  excepted.  The  foUowlng  entries  ap- 
peared on  the  fi.  fa..  In  addltloa  to  the 
backing  by  the  justice  of  the  peace  of  Beard 
county  and  tbe  levy  on  realty  above  men- 
tioned: "Cost  paid  by  defendant,  December 
3, 1863."  "Nulla  bona,  Dec.  17, 1868."  "Re- 
ceipt for  return  of  no  property,  January  B, 
18G9."  And  entries  of  nulla  bona,  Novem- 
ber 8,  1875,  December  l,  1880,  and  February 
24,  18S7.  It  was  admitted  that  the  con- 
stables who  made  the  entries  resided,  at 
the  time  of  making  them.  In  Heard  county, 
where  the  defendant  redded. 

Frank  S.  Loftin,  for  plaintiff  in  error.  W. 
H.  Daniel,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 
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(M  Ga.  67S) 

REDDIOK  et  «1.  t.  HUTCHINSON. 
(Supreme  Goart  of  Georgia.    Aug.  14,  1894.) 
Lahdlobd  and  Tsnant— Whbk  Rslatiok  Ezibts 
—LiBii  FOB  Rent— PBiOBiTT. 
Where  the  ovroer  of  land  puts  another  in 
poflseesion  th«%of  ander  a  parol  contract  to  al- 
low the  latter  to  purchase  it  st  a  elTeo  price,  and 
pay  toi  it  in  annual  inataUmentB,  bat  on  conditio 
that  if  he  was  not  able  to  pA7  for  the  land  he 
should       w  rent  tor  the  same,  eadi  year  he  oe- 
cnpled  It,  10  per  cent,  of  the  price  agreed  upon, 
nud  the  taxes  on  the  land,  and  the  occupant  of 
thf  laud  failed  for  two  years  to  make  any  pay- 
ment to  the  owner,  either  as  purchase  money  or 
as  rent,  the  relation  of  landlord  and  tenant  ex- 
isted between  the  parties  as  to  the  second  year's 
occupation;  and  a  distress  warrant  sued  out  by 
the  laodloid  for  the  rent  due  under  the  contract 
for  that  year  had,  as  to 'the  tenant^s  crop  of  tbut 
^year,  priority  orer  a  general  judgment,  of  older 
date,  against  the  tenant 
(SyllabuB  by  the  Oooit.) 

Error  from  superior  court,  Pdtnam  coontar; 
W.  F.  JToikliiB,  Judge. 

To  property  levied  <m  under  coceeathm  In 
favor  of  Beddtck  ft  Webster  against  J.  W. 
Rivers,  R.  W.  Hutchinson  interposed  a  claim. 
From  a  Judgment  snstalnlng  the  dalm,  plidn- 
tiffs  bring  error.  AfBnnedL 

The  ttOlamiBg  Is  the  offldal  report: 

An  efxecutton  In  favor  of  Reddldc  A  Web- 
ster, issued  from  a  Judgment  obtained  In  1888 
l^tbem  against  1.  W.  BlverSk  was  lerfed  upon 
certain  farm  products  raised  during  18d2  by 
Rlren  <»i  land  which  B.  W.  Hutchlnsoa  claim* 
ed  to  own,  and  which  he  dalmed  was  oc- 
cupied by  Rivers  as  his  tenant  Th©  proper- 
ty levied  uptm  was  sold,  and  the  proceeds 
claimed  by  Reddick  ft  Webstw  imder  their 
execution,  and  by  Hutchinson  under  distress 
warrant  for  rent  Tbe  cause  was  tried  in 
the  conntT  court  of  Putnam  county.  HuttA- 
inson  was  tbe  only  witness.  He  testified: 
He  bought  the  land  occupied  by  Rivers,  and 
upon  which  the  crops  were  raised,  In  1890,  at 
Rivm'  request,  paying  tberefw  ^700.  He 
tben  made  this  parol  contract  witli  Rivers: 
To  allow  Rivers  to  buy  the  land  from  him  at 
$700;  paying  him  in  Installmests  each  year. 
If  Rtvors  were  not  able  to  pay  him  for  the 
land,  he  (Rivers)  wae  to  pay  witness  each 
year  that  he  occupied  It,  as  rent,  10  per  cent 
on  $700,  and  the  taxes  on  the  land.  Witness 
does  not  bold  Rivers'  note  for  purchase  mon- 
ey, and  Rivers  has  no  l)ond  for  titles.  Rivers 
gave  the  land  in  for  taxation,  and  occupied 
it  in  1891  and  1892,  and  has  paid  witness 
neither  purchase  m<xiey  nor  r«it  Witness 
did  not  foreclose  bis  Hen  in  1891.  Riv^s  bas 
put  some  Improvements  on  the  land,  tbe  na- 
tmre  and  value  thereof  b^ng  unknown  to  wit- 
ness. Tbe  Judge  presiding  held  that  tbe  re- 
lation of  vendor  and  vendee,  and  not  land- 
lord and  toiant  existed  between  petitioner 
and  Rivers,  and  ordered  tJie  imon^  applied  to 
the  execution  of  Reddick  &  Webster.  Hutch- 
lns<m  took  the  case  by  certiorari  to  the  su- 
perior court  alleging  that  the  decision  was 
erroneous:  Because  the  relation  of  landlord 
and  tenant  did  exist  between  Hutchinson  and 


Rivers,  and  the  lien  of  the  former  tor  rmt 
was  better  than  tbe  lien  of  the  common-law 
Judgment  Because  Rivers  having  recognised 
such  ration  as  existing  between  him  and 
Hutchinson,  by  an  acquiescence  In  the  fore- 
closure of  petitioner's  lien,  and  tbe  dalm  ot 
priori^  over  the  common-law  Judgment, 
Reddick  ft  WebatOT  could  not  set  up  and 
claim  for  him  another  and  different  relation; 
their  Judgment  having  been  obtained  prior  to 
the  oontcact  between  Rivers  and  petitioner, 
and  no  fiUtb  or  credit  having  been  given  by 
them  to  Rivers  on  the  strength  of  sadi  rela- 
tion. Tbe  oartlorarl  was  sustained,  and  Red- 
dick &  Webster  excepted. 

8.  T.  Wlngfleld,  tor  plaintiff  In  error.  Jos. 
B.  Tumw,  U«  defendant  In  orw. 

PDB  CURIAM.   Judgment  affirmed. 


{H  Oa.  fl86) 

FLANNAGAM  v.  FORREST,  SherifT.  et  aL 
(Supreme  Oonrt  of  Georgia.   Aug.  14,  ISM.) 

PaniaiFiit  mo  Susbtt— Bissr  or  Buasn  io 

Enforcb  Sbcdritt. 
A  mortgage  made  by  a  prindpal  in  a 

eomissory  note  to  his  surety,  to  Indemnify  the 
tter  against  loss  on  account  of  his  suretyship, 
may  be  foreclosed  after  maturity  of  the  note, 
and  payment  ttiereof  by  the  surety  to  the  credit- 
or, tnoagh  the  paym^t  be  made,  not  in  money 
or  property,  but  by  executing  a  several  promis- 
may  note,  which  the  creditor  accepts  in  full  pay- 
ment of  me  joint  note.  Although  the  surety,  if 
he  so  elected,  might  under  Code,  fiS  2170,  2177, 
have  the  right  to  be  subrogated  to  the  creditor's 
status  on  the  Joint  note,  yet  a  f<»%cIosure  by  him 
of  the  mortgage  is  a  renundatioo  of  that  right; 
and  the  Joint  note  is  thus  wholly  extingnisEed, 
faot  only  as  to  the  surety,  but  as  to  his  principal. 
(Sylhibus  by  the  Court) 

Error  from  superior  court  Sumter  county; 
W.  H,  Fish,  Judge. 

To  the  proceeds  of  sale  under  a  mortgage 
given  hy  P.  B.  Wililford  to  B.  F.  Matthews, 
several  persons  interposed  cUUms.  From  a 
Judgment  rendered  on  the  trial,  W.  W.  Flan- 
nagan,  trustee,  brings  error.  Reversed. 

The  following  Is  the  c^cial  report: 

On  July  5,  1892,  P.  B.  Wililford  and  B.  F 
Matthews  gave  a  promissory  note  to  the  Bank 
of  Americus  for  $2,186.58,  interest  and  attor- 
ney's fee.  The  note  was  due  November  4. 
1892.  Also  a  similar  note  for  $l,06a90.  On 
July  11, 1892,  WiUlford  executed  to  Matthews 
a  mortgage  on  all  bis  stock  of  goods,  In  a 
tain  storehouse  In  Americus,  to  Indemjoify 
Matthews  against  loss  on  account  of  Mat- 
thews having  signed  these  two  notes  as  sure- 
ty for  WiUlford.  Matthews  foreclosed  this 
mortgage,  alleging,  among  other  things.  In  bis 
affidavit  of  foreclosure,  that  since  the  notes 
became  due  he  has  fully  paid  and  settled  the 
same,  paying  the  amomit  due  upon  them  to 
the  bank;  that  WiUlford  failed  and  refused 
to  pay  tbem,  was  totally  Insolvent  and  could 
not  pay  the  notes  when  they  became  due;  and 
that  the  property  described  In  the  mortgage 
Is  all  tbe  propertsr  of  WiUlford.   A  mortgage 
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fl.  fa.  was  leaned  npcm  tidfl  foredosnre.  Mat- 
thews transferred  it  to  the  Bank  of  Amer- 
Icus  four  days  after  the  foreclosure,  and  the 
bank  transferred  It  to  Flannagan,  trustee. 
Various  mortgage  fl.  fas.  were  levied  on  the 
propert7,  and  the  money,  being  In  the  hands 
of  the  flherJir  for  distribution,  was  claimed 
by  W.  J.  Matthews  and  others,  mortgage 
creditors  of  WUlIford,  by  attachment  cred- 
itors, and  by  Interventions  of  unsecured  cred- 
itors, as  well  as  by  Flannagan,  trustee,  as 
transferee  of  B.  F.  Matthews.  The  validity 
of  the  lien  claimed  in  favor  of  Flannagau 
was  attacked  npon  the  ground  that  the  mort- 
gage was  an  indemnity  mortgage  to  B.  F. 
Matthews;  that  B.  F.  Matthews  had  sus- 
tained no  loss,  and  had  not  paid  the  notes  for 
which  the  Indemnity  mortgage  was  giveu, 
and  had  no  lien  on  the  fund.  In  addition 
to  the  facts  above  stated,  the  following  ap- 
pears on  this  Issue:  The  Bank  of  Americns 
sued  Wllliford  and  Matthews  on  the  notes. 
After  this  suit  was  brought,  Matthews  gave 
his  notes  to  the  bank  In  payment,  which  were 
accepted  by  the  bank  in  payment,  and  the 
notes  marked  "Paid  in  full."  The  mortgage 
was  transferred  as  above  stated,  and  an  order 
was  taken  In  the  suit  on  the  notes  reciting 
that  Matthews,  the  security,  had  paid  them, 
and  transferred  them  to  the  Bank  of  Ameri- 
cus,  which  had  transferred  than  to  Flanna- 
gan,  trustee,  to  whom  the  claim  belonged; 
and  It  was  ordered  that  the  suit  proceed  In 
the  name  of  the  bank,  for  the  nse  of  Flan- 
nagan,  trustee,  against  Wllliford.  Judgment 
was  taken  by  d^anlt  in  the  action  against 
Wllliford.  When  Matthews  gave  his  indi- 
vidual note  to  the  bank,  he  thought  he  was 
solvent,  and  gave  the  note  with  the  under- 
standing that  the  hank  was  to  take  bank 
stock  as  collateral,  and  he  only  transferred 
the  mortgage  as  collateral.  He  transferred 
the  mortgage  which  he  gave  after  he  gave 
the  note.  Nothing  was  said  abont  transfer- 
ring the  mortgage  at  the  time  be  gave  his 
note,  which  note  was  accepted  by  the  bank 
In  settlement  Subsequent  events  proved  that 
he  was  not  solvent,  and  he  is  now  Insolvent. 
He  gave  no  security  or  collateral  to  his  in- 
dividual note.  At  the  time  he  gave  the  note, 
be  intended  to  give  bank  stock  as  collateral, 
but  never  did,  and  transferred  his  indemnify- 
ing mortgage.  He  had  not  been  sued  on  the 
notes  of  Wllliford,  and  no  Judgment  has  been 
rendered  against  him.  He  has  never  paid  the 
indivldnal  note  he  gave  in  payment  of  the 
Wllliford  note,  and  has  never  sustained  any 
loss  on  account  of  bis  suretyship  on  the 
Wmiford  note.  He  has  never  been  sued  on 
his  lodtvidual  note.  Although  It  was  recited 
in  the  order  above  moitioned  that  the  note 
made  by  Wllliford,  on  wblcb  Matthews  was 
aecnrity.  was  paid  off  by  Sfottbewa,  and 
ttanafeired  to  the  bank,  it  appears  from  the 
testimony  of  Matthews  that  when  he  paid 
the  Wllliford  note  by  giving  his  individual 
note  the  Wllliford  note  was  transferred  to 
him  (Matthews).   The  oomt  below  bcdd  that 


tbe  mortgage  of  Flannagan,  trustee,  trans- 
feree, bad  no  lien  on  the  funds,  and  could  not 
participate  In  the  distribution,  and  Instruct- 
ed the  Jury  to  so  find,  which  they  did.  To 
this  ruling  by  the  court,  and  to  the  directing 
the  verdict,  Flannagan,  trustee,  excepted. 

Ja&  Dodson  &  Son,  for  plaintiff  In  error. 
Fort  &  Watson,  Guerry  &  Son,  W.  M. 
Hawkee,  B.  U  Maynard.  E.  A.  Hawkins,  J. 
A.  Anstey.  and  Clarice  &  Hooper,  for  defend- 
ant In  error. 

PER  CURIAM.  Judgment  reversed. 


^  {94  Ga.  683) 

FEIOK  -t  al.  V.  TATIX>R. 
(Supreme  Court  of  Georgia.    Aug.  14,  1894.) 
TBuaTs— Dbed  without  Consideration  —  Mort- 
OAOB  LiKN— Fill oKiTT— Claim  op  Third 

PeRSOX — EVID  EHC  B. 

1.  One  who,  by  fraud  and  deception  and 
without  paying  or  promising  any  consideration 
therefor,  obtains  from  an  illiterate  person  a  con- 
veyaace  of  land,  the  latter  thinking  he  was  con- 
veylns  personal  property,  holds  the  title,  not  fof 
himBelf,  but  as  trustee;  and  a  subseqoent  mort- 
gagee, to  whom  be  mortgages  the  land  as  security 
for  a  pre-existing  debt  takes  in  subordinatim  to 
the  trus^  whether  he  had  notice  of  the  fraud  or 
not 

Z  On  the  trial  of  a  claim  case  die  claimant 
without  other  pleading  than  the  ordinary  issue 
in  claim  cases,  may  give  in  evidence  the  fraud  to 
defeat  the  enforcement  of  tbe  mortgage  fi.  fa., 
and  maintaia  his  equitable  title  to  the  premises, 
altbongh  the  deed  procured  from  him  by  the 
mortgagor  is  stiU  outstanding,  and  the  jury  may 
find  the  jiroperty  not  subject  by  reason  of  tbe 
perpetration  of  tiie  fraud. 

8.  A  joint  note  ^ven  by  two  persons  for  the 
rent  of  land,  not  otherwise  described  than  as  "oa 
Buck  creek,"  is  not  admissible  in  evidence  to 
show  that  one  of  the  makers  severally  was  the 
payee's  tenant  of  the  lands  now  In  controversy,  It 
not  appearing  that  these  lands  were  on  Buck 
or  where  the  Buc&  creek  land  was  situate. 
.  The  evidence  warranted  the  verdict  and 
there  was  no  error  in  denylDg  a  new  triaL 
(Syllabus     the  Court) 

Error  from  superior  conrt,  Macon  county; 
O.  C.  Smith,  Judge. 

To  property  levied  on  und«-  execution  In 
favor  of  the  Frick  Company  against  C.  A. 
Taylor,  John  Taylor  Interposed  a  claim. 
There  was  a  Judgment  for  claimant,  and 
plaintiffs  bring  error.  Affirmed. 

Tbe  following  Is  the  official  report: 

A  mortgage  fi.  fa.  in  favor  of  Frick  Com- 
pany against  C.  A.  Taylor  and  north  half  of 
lot  number  191  and  lot  l&i.  In  the  Second  dis- 
trict of  Macon  county,  was  levied  on  said 
land.  A  claim  was  Interposed  by  John  Tay- 
lor to  the  north  half  of  lot  191,  and  50  acres 
off  the  north  side  of  lot  194.  The  prc^erty 
was  found  not  subject.  Plaintiffs  moved  for 
a  new  trial,  whlcb  motion  being  overruled, 
th^  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  c(m- 
trary  to  law,  evidence^  etc..  and  because  tbe 
verdict  waa  contrary  to  tbe  ^tire  chai^ 
Further,  because  tbe  Jury  erred  In  not  find- 
ing the  property  aabject,  as,  after  the  evi- 
dence had  all  been  nibmltted,  argumeat  had. 
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and  pending  the  cbaiise  of  tfae  court,  datm- 
ant's  counstf  withdrew  the  Issue  of  forgeir 
made  on  the  deed  firom  John  Taylor  to  G.  A. 
Taylor,  dated  February  28, 1870,  to  the  north 
half  of  lot  191.  and  one-fourth  of  lot  19^ 
and,  there  being  no  plea  of  fraud  befture  the 
Jury,  the  Jury  should  hare  found  the  prop- 
erty subject  The  morts^ge  In  question  was 
dated  January  23,  1S88.  Error  fn  refusing 
to  admit  erldfflice  ofTered  by  plaintiff,  to  wit, 
the  original  snlt  of  Malsby  &  Arera  against 
John  Taylor  and  Bob  Cooke,  with  the  entry 
thereon  of  personal  service  on  Taylor,  the 
original  Judgment  on  said  suit,  and  the  note 
on  which  the  suit  was  founded.  This  suit 
allured  that  Taylor  and  Cooke  were  Indebt- 
ed to  Malsby  &  Avora  for  four  bales  of  faild- 
dltng  lint  cotton,  each  weighing  500  pounds, 
worth  $160,  on  a  note  given  for  rent  of  land, 
dated  March  3,  1891,  payable  to  C.  A.  Tay- 
lor or  bearer,  and  due  October  1,  1891.  A 
copy  of  the  note  was  attached.  Its  contents 
are  sufllclently  stated  abore^  except,  as  stat- 
ed therein,  that  It  was  given  for  land  on 
Buck  cre^  There  was  personal  service  on 
defendants,  and  Judgment  by  the  court  in 
favor  of  plalntlffa.  The  e^dence  on  the 
trial  of  the  claim  case,  as  to  whether  claim- 
ant had  rented  the  land  in  question  from  de- 
fendant in  execution,  was  conflicting.  Error 
In  charging:  "A  bona  fide  purchaser  for 
value  is  one  who  parts  with  something  of 
value  at  the  time  he  takes  his  title;  one 
who  takes  a  mortgage  to  secure  a  pre-exist- 
ing debt  is  not  a  bona  fide  purc-liascr  for 
T^ue.  The  equity  of  one  who  had  paid 
▼alue  would  be  superior  to  such  mortgage." 
Error  in  charging:  "If  you  believe  from  the 
evidence  that  John  Taylor  paid  full  value 
for  this  land,  and  that  C.  A.  Taylor,  by  fraud 
or  otherwise,  procured  a  title  from  liim  with- 
out paying  blm  therefor,  and  afterwards 
mortgaged  it  to  Frick  &  Co.  to  secure  a  debt 
which  was  already  in  existence,  then  Frlck 
&  Co.  would  not  be  a  bona  fide  purchaser  for 
value,  and  John  Taylor's  title  to  the  laud 
would  be  superior  to  such  mortgage,  and  it 
would  be  your  duty  to  find  the  property  not 
subject,"— there  bcdng  no  plea  of  fraud  be- 
fore the  jury.  Error  in  charging:  "If  you 
find  this  title  was  procured  by  fraud,  then  no 
title  could  pass,  yet  Frlck  &  Co.,  who  took 
the  mortgage,  unless  they  had  uotlee  of  the 
fraud,  would  be  protected,  unless  you  should 
find  that  they  had  notice  of  the  fraud,  or 
that  this  mortgage  was  given  to  secure  a 
pre-existing  debt,  then  in  that  event,  tbey 
would  not  be  protected,"— there  being  no  plea 
of  fraud  before  the  Jury.  EiTor  in  the  fol- 
lowing: Mr.  Turner,  of  counsel  for  claim- 
ant, stated  as  follows:  "I  want  to  request 
your  honor  to  charge  a  matter  I  tliink  you 
have  luadvertCTtly  omitted.  You  instructed 
the  Jury  that  if  he  attorned  to  the  landlord 
he  would  be  estopped.  I  want  to  ask. you  to 
charge,  on  the  converse  of  that  proposition, 
that  if  he  did  not  attorn  to  him,  or  if  the 
lands  he  rented  were  othor  lands,  or  U  the 


fraud  was  perpetrated  upon  him,  be  would 
not  tw  estopped  by  having  attorned  to  0.  A. 
Taylor  aa  landlord.  By  the  Court:  Well,  1 
give  that  In  chai^  to  you,  gentlemen  of  the 
Jury.  While  I  have  charged  you.  If  you  be- 
lieve he  paid  raits  and  attorned  to  Charles 
Taylor  as  his  landlord,  he  would  he  estopped, 
upon  the  other  hand,  if  yon  believe  he  did 
not,  or  that  be  was  procured  by  fraud  to  do 
that,  and  It  was  the  fraud  of  Taylor,  then  be 
would  not  be  esti^ped;  or  if  you  believe 
though  he  may  have  paid  Mm  rent.  It  was 
the  rmt  for  other  land,  and  not  the  land  now 
in  question,  the  rent  he  paid  In  order  to 
amount  to  an  estoppel  must  bare  been  the 
rent  for  this  land  now  In  question,*— there 
being  no  plea  of  fraud  before  the  Jury.  Aft- 
er claimant's  counsel  had  withdrawn  the  is- 
sue of  forgery,  counsel  for  plaluthls  request- 
ed the  court  to  charge  "that  if  John  Taylor 
made  title  to  this  land  to  C.  A.  Taylor,  and 
subsequently,  while  title  was  under  that 
deed  In  C.  A.  Taylor,  a  mortgage  was  made 
by  C.  A.  Taylor  to  Frlck  &  Co.,  without  any 
notice  up<m  the  part  of  Frlck  &  Co.  of  any 
fraud  or  any  irregularity  In  the  deed,  the 
presumption  would  be  tiiat  Taylor  had  a 
right  to  make  the  mortgage,  and  the  mort- 
gage would  be  good.  By  the  Court:  Well, 
I  charge  you  that.  I  give  you  that  state- 
ment in  charge,  but  at  the  same  time  pre- 
sumption may  be  overcome  by  proof;  that 
would  not  be  prima  fade  true  if  there  was 
proof  to  overcome  It"  riaiutlfls  claim  that 
the  request  to  chaise  should  have  been  giv- 
en without  qualiilcatlon,  or  that  the  qualifi- 
cation aa  given  by  the  court  did  not  fully 
present  the  case  to  the  Jury.  Error  in  char- 
ging: "Or,  if  fraud  was  perpetrated  upcm 
him,  he  would  not  be  estopped  by  having  at- 
torned to  C.  A.  Taylor  aa  landlord,"— there 
being  no  plea  of  fraud  before  the  Jury.  Er- 
ror In  charging  at  all  on  the  subject  of 
fraud.  Error  in  admitting  the  f(^Iowing  tes- 
timony of  claimant,  over  objectitms  of  plain- 
tiffs: "C.  A.  Taylor  told  him  It  was  a  deed 
to  some  cows;  that  if  he  would  sign  it,  and 
send  the  cow  up  to  his  house,  that  he  (C 
A.  Taylor)  would  protect  him  against  some 
debts  that  some  Jews  claimed  witness  owed 
him,  but  which  he  had  paid;  that  C.  A.  Tay- 
lor took  him  out  on  the  piazza,  and  told  him 
this;  that  he  never  signed  any  deed  except 
that  he  thought  It  was  for  cows;  that  he 
drove  the  cows  up  to  C.  A.  Taylor's;  that  C. 
A.  Taylor  carried  the  finest  one  to  Amerlcus; 
that  he  thought  the  deed  to  C.  A.  Taylor  was 
for  cows;  that  he  never  made  any  deed  to 
the  land."  I'lalntUCs  objected,  on  the  ground 
that  there  was  no  plea  of  fraud,  and  that  It 
was  not  proper  evidence  on  an  Issue  of  for- 
gery; and  claimed  that  the  court  erred  in 
admitting  the  evidence  for  the  above  Tea- 
sous,  and  because  It  was  illegal  and  lrfele> 
vant 

J.  A.  Ansley  and  Edwards  &  Grew  (or 
plalntlCCa  In  error.    J.  W.  Haygood  and 
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Hardeman,  Da^  A  Tnmttr,  Cor  d^endant 

lu  error. 

PBE  CURIAM.   Jadgmeot  affirmed. 


(94  Gk.  187) 

SLATDB  et  aL  T.  DBMORB8T  SPOKii  A 

EU.NDLE]  GO.  et  aL 
(Snpreme  Gonrt  of  Oeor^    Aug.  20.  1894.) 
Parol  EnDErfos— BxpLAiitixa  Writtbit  Ouar- 

A  NTT. 

Wliere  a  letter  of  defradant  was  relied 
upon  by  the  plaintiff,  and  is  oow  sought  to  be  en- 
t<^ced,  as  a  promise  by  tbe  former  to  pay  a  debt 
owing  to  tbe  latter  by  a  tbird  person,  the  evi- 
dence of  ^e  writer  of  the  letter  as  to  what  he 
meant  or  intended  in  writins  it  is  inadmissible. 
In  sach  case,  ambiguity  may  be  explained  by  sur- 
roanding  facts,  but  not  by  andisdosed  Int^tioo. 
(Syllabns  by  the  Court) 

Brror  from  saperlor  court,  Habersham 
eonnty;  C.  J.  Wellborn,  Judge. 

Action  by  Slater,  Myers  &  Co.  against  the 
Demorest  Spoke  &  Handle  Company  and 
another.  Defendants  had  Judgment,  and 
plaintiffs  bring  error.  Reversed. 

The  following  Is  the  official  report: 

Slater,  Myers  &  Co.  brought  their  petition 
alleging  that  the  D^orest  Simile  &  Handle 
Company  and  W.  B.  Frazell  were  indebted 
to  them  $114.91,  besides  interest,  on  the  fol- 
lowing Instrument:  "Demorest,  Ga.,  Au- 
gust 13,  1892.  Meaers  Slater,  Myers  &  Co.. 
Richmond,  Va.— Gentlemen:  Replying  to 
yours  of  tbe  11th,  would  say,  in  purchasing 
Mr.  Robinson's  stock  of  goods  we  assumed 
$1,000  indebtedness  on  the  goods.  We  were 
to  pay  $100  of  It  monthly.  Before  be  left  the 
store  I  had  him  give  me  a  list  of  tbe  firms 
he  desired  me  to  pay  first,  and  the  amotmts 
to  each  one.  Your  firm's  name  was  on  the 
list,  and  the  amount  $25.  We  have  lived 
up  to  our  contract  with  him;  and  when  be 
tells  us  who  and  the  amount  we  are  to  pay 
September  9tb.  to  the  amount  of  100,  will 
do  80.  Be  assured  you  will  get  your  pay. 
Your  man  must  have  misunderstood  me 
about  paying  tbe  full  amount  of  his  by  the 
dth  of  Aug.  I  did  say  we  would  pay  the 
entire  amount,  but  not  at  one  time.  We 
have,  by  making  a  sale  of  a  ear  load  of  our 
handles,  paid  to  one  of  his  creditors  $400; 
so  we  liave  paid,  during  tbe  first  month 
since  we  bought  the  store,  $500  of  bis  In- 
debtedness. ♦  •  •  Yours,  truly.  The  Dem- 
orest Spoke  and  Handle  Co.,  W.  B.  Frazell." 
The  plaintiffs  alleged  that  the  promise  con- 
tained in  the  foregoing  InstrumeDt  was  made 
under  the  following  circumstances:  W.  F. 
Robinson  was  indebted  to  plalntlfTs  on  and 
before  Attest  13,  1892,  $114.91,  on  an  ac- 
count; and  the  defendants  had  before  that 
date  become  Indebted  to  Robinson  by  tbe 
purchase  of  a  stock  of  merchandise,  and 
were  still  so  indebted,  and  plalatlffs  had 
been  notified  by  Robinson  of  said  Indebted- 
ness. Robinson  Informed  plaintiffs  that  de- 
fendants bad  assumed  that  accoanL  Be- 


fore the  date  named,  defendants  had  verbal* 
ly  promised  plaintiffs'  agent  to  pay  the  sum 
named,  and  so  promised  In  writing  on  Au- 
gust 13,  1892.  Raying  on  said  promlsea, 
plaintiffs  failed  and  were  prevented  front 
bringing  suit  against  Robinson  until  he  be- 
came Insolvent,  and  had  removed  beyond 
the  Umlts  of  the  state.  At  the  trial  the  in- 
strument declared  on  was  put  In  evidence, 
and  an  agent  of  plaintiffs  testified:  "I 
called  at  the  store  of  W.  F.  Robinson,  and 
there  found  W.  B.  Frazell,  who  told  me  that 
thj)  Demorest  Spoke  &  Handle  Company 
had  bought  out  Robinson.  Afterwards  I 
called  on  Frazell,  and  presented  Robinson's 
account  to  him;  and  he  said  the  account 
would  be  paid,  that  tbey  had  assumed  cer- 
tain liabilities,  and  that  the  account  of 
plaintiffs  was  among  tbe  liabilities  assumed. 
Frazell  said  the  Demorest  Spoke  &  Handle 
Company  owed  Robinson  about  $1,000  as 
balance  on  stock  of  goods  at  that  time,  and 
that  he  said  to  me  tbe  account  would  be 
paid  as  stipulated,  and  I  so  wrote  plaintiffs." 
One  of  plaintiffs  testified:  "The  Demorest 
Spoke  &  Handle  Company  made  us  several 
payments  on  the  account  of  Robinson.  We 
relied  on  promises  of  defendants.  I  would 
have  commenced  suit,  but  for  these  prom- 
ises." Frazell  testified:  "I  am,  and  was  In 
1892,  secretary  and  treasurer  of  the  Dem- 
orest Spoke  &  Handle  Company.  I  wrote 
the  letter  Introduced  by  plaintiffs,  but  meant 
that  I  would  pay  plaintiffs'  claim  against 
Robinson  If  Robinson  told  us  to  do  so. 
Did  not  mean  to  pay  It  unless  be  did  so  In- 
struct. At  the  time  the  letter  was  written 
the  Demorest  Spoke  &  Handle  Company 
owed  Robinson  about  $500.  I  paid  plain- 
tiffs on  tbe  account  of  Robinson  $25.  Do  not 
remember  the  date,  but  It  might  have  been 
about  August  10,  1892.  Xever  made  them 
any  other  payment.  Soon  after  that  time, 
Robinson  left  the  state,  and  Is  still  out  of  It. 
The  Demorest  Spoke  &  Handle  Company 
hfis  paid  Robinson  all  they  owed  him,  and 
tbe  $25  I  paid  plaintiffs  was  all  Robinson 
ever  told  me  to  pay  that  firm."  Plaintiffs 
objected  to  Frazell  testifying  In  contradic- 
tion or  explanation  or  construction  of  tlie 
letter,  and  tbe  overruling  of  this  objection 
Is  assigned  as  error. 

J.  C.  Edwards,  for  plaintiffs  In  error.  J.  J. 
Bowden,  for  defendants  In  error. 

PER  CURIAM.  Judgment  reversed. 


W  Oa.  C70 

PERRYMAN  v.  POPB. 

(Snpreme  Court  of  Georgia.    Aug.  6,  1894.) 

DcBEsa— Trbbats  to  Lsvt  ort  Propertt— At- 
TACHMKST— Trial  of  Traverse. 

1.  It  was  not  error  to  charge  the  jury  In  ad* 
dition  to  sectlra  2(:37  of  the  Code,  or  as  prelim- 
inary to  giving  that  section  in  charge,  ^at  » 
threat  on  the  part  of  the  creditor  (to  whom  Oit 
note  in  suit  was  made  payable),  or  his  attorney, 
to  resort  to  law  would  not  amount  to  duraM,  th» 
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odIt  threat  disclosed  by  the  evidence  beias  me 
to  levy  on  tbe  debtor's  property. 

2.  Whei  an  attadimeot  case  cornea  on  for 
trial,  and  there  is  a  pending  traverse  of  tbe 
gronnd  of  attadiment,  not  previously  disposed  of 
for  the  term  by  continaance  or  otiierwise,  the 
whole  case  should  be  tried  toijetber;  aod  it  is  er- 
ror for  the  court  to  exclude  legal  and  competent 
evidence  offered  by  tbe  defendant  to  establiah  the 
tmtb  of  his  traverse,  the  exclasioo  being  rested 
on  the  theory  that  the  ground  of  attachment  was 
not  open  to  traverse  after  the  propenr  attached 
had  been  replevied.  As  was  niled  in  Brumby  v. 
Rickofif  (this  term)  21  S.  E.  232,  the  right  of  trav- 
erse is  not  lost  or  affected  by  replevy. 
(Syllabus  by  the  Court) 

Error  from  snperior  court,  Carroll  connty; 
S.  W.  Harris;  Jndge. 

Action  In  attachment  by  J.  N.  Fope  against 
J.  D.  -Perryman,  administrator.  From  a 
Judgment  for  plaintlff,  defendant  brings  er- 
ror. Reversed. 

The  following  is  the  official  report: 

Attachment  was  sued  ont  on  the  ground 
that  defradant  was  about  to  remove  without 
the  limits  of  the  omnty.  At  the  return  term 
he  filed  a  traverse  of  tbla  ground,  having 
previously  given  a  replevy  bond.  At  tbe  trial 
be  offered  to  Introduce  evidence  In  snpirart  of 
his  trarerae;  but  the  court  excluded  all  evi- 
dence touching  the  Question  of  the  traverse, 
holding  that  by  the  ^ving  of  the  replevy 
bond  tbe  attachment  was  dissolved,  and  so 
Issue  could  be  raised  as  to  the  ground  of  at- 
tachment The  bill  of  exceptions  recites: 
"No  action  was  taken  as  to  the  traverse,  the 
same  being  still  on  the  docket  for  trial;"  and 
that  on  the  trial  the  evidence  was  confined 
by  the  court  to  the  issue  on  tbe  declaration, 
being  the  Issue  of  duress  In  obtaining  the 
notes  sued  on.  The  Jury  found  for  tbe  plain- 
tiff, and  defendant's  motion  for  a  new  trial 
was  overruled,  which  Is  tbe  ruling  excepted 
to.  Tbe  grounds  of  the  motion  are  that  the 
verdict  Is  contrary  to  law  and  evidence;  that 
tbe  court  erred  in  excluding  all  testimony 
in  reference  to  tbe  traverse  of  the  ground 
of  attacbment,  holding  that  the  giving  of 
the  replevy  bond  dissolved  tbe  attachment, 
and  no  Issue  could  be  raised  as  to  the 
ground  thereof;  and  that  the  court  erred 
In  charging  the  jury  "that  a  threat  to  resort 
to  law  on  the  part  of  plalotiCf  would  not 
amount  to  duress,"  without  adding  that  the 
Jury  had  a  right  to  take  this  circumstance, 
coupled  with  the  other  testimony,  on  tbe 
question  of  duress.  Tbe  court  did  charge  tbe 
law  as  contained  In  section  2637  of  the  Code,^ 
and  directed  tbe  Jury  that  if,  applying  these 
principles  to  tbe  evidence,  they  found  that 
the  notes  were  obtained  by  duress  they 
should  find  for  the  defendant  In  the  Judg- 
ment  overruling  the  motion  it  Is  stated  that 
the  aueatlOn  arising  on  tbe  traverse  of  tbe 


1  The  section  reads;  "Duress  coDslsts  in  any 
illegal  imprisonment,  or  legal  Imprisonment  used 
for  .an  Ungal  purpose,  or  threats  of  bodily  or 
other  harm,  or  other  meaiiB  amounting  to  or 
tending  to  coerce  the  will  of  another,  and  acta* 
ally  inducing  him  to  do  an  act  oontraiy  to  Us 

ftM  wfU." 


ground  of  attachment  can  be  disposed  of  on 
the  trial  of  sam^  It  still  being  on  the  docket 
undisposed  of. 

Beese  ft  Grow  and  Beld  ft  Stewart  tat 
plaintiff  In  error.  Adamaon  ft  Jackaoi^  f<nr 
defendant  in  error. 

PBS  CUBIAlt  Judgment  nvonsd. 


(M  Oa.  68S) 

MIXON  V  WARREN  et  al. 

(Supreme  Court  of  Georgia.  Aug.  20,  IBSH.) 

AcTiox  OX  Note— Patvbvt  as  a  Dbvbksb— Noif- 
Borr. 

AlthoRgh  the  evidence  In  behalf  of  the  de- 
fendant's theory  of  payment  was  slight  it  was 
safficient  to  carry  the  case  to  the  Jury,  and  tbe 
court  erred  in  directing  a  verdict  for  tlu  pbuntiff. 
(Syllabos  by  the  Court) 

Error  from  superi<n:  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

Action  John  Warren  and  another,  admin- 
istrators of  Thomaa  Warren,  deceased,  against 
AV.  J.  Mlxon,  oa  a  note.  Plaintiffs  had  judg- 
ment, and  defoidant  brings  error.  Reversed. 

The  following  is  the  official  report: 

The  administrators  of  Thomaa  Warren,  de- 
ceased, sued  W.  J.  Mlxon  on  a  promissory 
note  for  $137.50,  dated  October  23,  1887,  and 
due  January  1,  1802.  The  note  recites  that 
It  Is  for  the  purchase  money  of  "130  acres  of 
lot  of  land  number  eight  in  the  First  district 
of  Wilcox  county."  Defendant  pleaded  as 
follows:  Making  the  note  fall  due  at  tbe  time 
stated  was  a  mutual  mistake,  and  was  the 
clerical  error  of  James  M.  Hlxon,  who  drew 
the  note  for  himself  and  Thomas  Warren. 
The  time  the  note  should  be  due  was  January 
1,  1890.  Fnrther,  defendant  has  paid  off  the 
note  sued  on  In  full  to  Thomas  Warren,  on 
or  about  January  16,  1891,  the  facts  being  as 
follows:  On  October  23,  1887,  he  purchased 
of  Warren  abont  130  acres  of  land  in  Wilcox 
county  for  $(i00,  paying  Warren  $50  cash,  and 
giving  bis  four  promissory  notes  of  that  date 
for  $137.50  each,  due  on  the  1st  of  January  of 
each  of  the  years  1888,  1880,  1890,  and  1301; 
and  this  suit  Is  filed  upon  tbe  note  due  Jan- 
uary 1.  1890.  D^endant  has  paid  in  fnU, 
and  has  In  his  possession,  all  of  said  notes, 
except  the  one  due  January  1,  1890.  In  April, 
after  the  note  sued  on  became  due.  he  paid  to 
Thomaa  Warren  $15,  but  the  same  was  not 
then  credited  on  tbe  note,  for  the  reason  that 
Warren  represented  to  defendant  that  the 
note  was  lost  or  mislaid.  Afterwards,  on  or 
about  January  16,  1891,  defendant  made  a 
payment  of  $210  or  thereabout,  with  direction 
to  Warren  to  settle  In  full  the  note  sued  on, 
and  to  place  the  balance  on  the  note  which 
became  due  January  1, 1891.  The  credit  was 
made  on  said  last  note  on  January  30,  1881, 
for  $72.92,  and  the  balance  of  It  has  been  paid 
by  defendant  to  the  administrators  of  War- 
ren. Tbe  reason  defendant  did  not  take  up 
and  get  into  his  possession  the  note  sued  on 
was  that  Warren,  at  the  time  of  the  payment 
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Id  fnU  of  tbts  note,  r^reeeoted  to  defendant 
that  said  note  was  lost  or  mislaid,  and  as- 
sured defoidant  tbat  he  wonld  nerer  be  pat 
to  any  trouble  about  It  No  one  was  preaoit 
at  the  time  said  payment  In  full  was  made; 
and  defendant  will  be  ctuDpelled  to  rely  up- 
on the  clnmmstaDces  to.  establish  the  facts, 
not  being  permitted  himself  to  testify.  Dur- 
ing bis  life,  and  shortly  before  his  death, 
Thomas  Warren  stated  to  James  M.  Mlxon, 
who  has  drawn  all  the  papers  for  Warren 
and  defendant,  that  defendant  bad  paid  noir- 
ly  all  the  money  due  on  these  notes.-  At  the 
trial,  after  the  Introduction  of  the  note  sued 
on,  defendant  introduced  the  other  three  notes 
referred  to  In  his  plea.  Each  of  these  three 
Is  for  the  same  amount  as  the  one  sued  on, 
and  bears  the  same  date.  They  ore  due,  re- 
spectlTely.  on  January  1,  1888,  1889,  and 
1891.  The  first  refutes  that  It  Is  for  tbe  pnr- 
■chase  money  of  "lot  of  land  No.  eighty,  con- 
taining 180,"  In  tbe  First  district  of  Wilcox 
county.  Each  of  the  other  two  recites  tbat 
tt  is  for  the  purchase  money  of  "one  hundred 
and  thirty  acres  of  lot  of  land  No.  eight"  in 
said  district  and  coimty.  On  the  back  of  the 
last  was:  "73.82.  Rec*d  on  tbe  within  note 
seventy-three  dollars  and  ninety-two  cents, 
this  Jany.  24th.  1891."  James  M.  Mixon  tes- 
tified that  he  wrote  the  note  sued  on,  and  was 
present  when  tbe  contract  between  Thomas 
Warr^  and  W.  J.  Mlxon  was  made,  no  one 
^e  being  present  but  himself  and  the  parties 
to  the  contract.  The  consideration  of  tbe 
note  sued  was  land  purchased  defendant 
from  Warren,  for  which  defendant  gave  $50 
In  cash  and  his  notes  for  tbe  balance.  Wit- 
ness did  not  remember  tbe  amount  of  the 
notes.  Thought  t^ree  notes  were  given,  but 
was  not  sore.  Being  shown  the  three  notes 
above  mentioned,  he  testified  that  be  wrote 
them,  and  they  were  a  part  of  the  same  trans- 
action. Defendant  did  not  give  more  than  these 
three  notes,  together  with  the  one  sued  on. 
According  to  the  recollection  of  witness,  these 
notes  so  given  were  to  fall  due  one  each  year, 
-and  the  first  one  fell  due  In  1888;  so  that  they 
should  have  faUen  due  in  1888, 1889,  1890,  and 
1891,  and  the  note  sued  was  to  be  due  In 
1880.  Warren  died  in  November,  1891.  Not 
more  than  six  months  before  bis  death  be 
stated,  In  conversation  wlUi  witness,  that  de- 
fendant was  an  honest  bard-worklng  man; 
that  defendant  did  not  then  owe  him  very 
much;  and  that  defendant  bad  paid  him 
nearly  all  that  he  had  been  due  for  the  pur- 
chase money  of  the  land  Warren  had  sold 
him.  John  Warroi  testified  that  he  made 
the  entry  of  credit  on  tbe  note  due  In  1891, 
by  authority  of  Thomas  Warren.  Did  not 
-r«DCT9ber  tbe  clrcnmstaiices  of  making  the 
entry.  Did  not  knon*  how  many  notes  were 
given  to  Thomas  Warren  by  defendant 
There  must  have  been  five,  but  did  not  know- 
Was  not  present  when  notes  were  given,  and 
nerer  beard  Thomas  Warren  or'  any  one  say 
how  many  notes  there  were.  The  court  directed 
■a  verdict  for  the  plaintiffs,  which  ruling  is  ex- 


cepted to,  because  tbe  evidence  was  sufficient 
to  have  been  passed  on  by  tbe  Jury  as  uphold- 
ing the  plea.  Counsel  for  plaintiffs  took  the 
Tablet  tor  attorney's  fees  In  addltlfm  to  prin- 
cipal and  Interest;  and  defendant  assigns  er- 
ror, beoanse  the  note  contained  no  agreement 
to  pay  such  fees.  The  judge  certifies  that 
he  only  directed  the  verdict  for  principal  and 
interest  and  did  not  know  the  fees  had  been 
Included  therein  until  this  biU  of  exceptions 
was  presented  to  him,  and  that  it  vras  surely 
a  mistake  of  counsel,  unknown  to  the  court, 
which  can  be  cured  by  directing  the  fees  writ- 
ten off.  A  further  assignment  of  error  is 
that  plaintiffs  sned  In  the  capacity  of  admin- 
istrators, and  there  was  no  evidence  that  they 
were  the  administrators  of  Thomas  Warren. 
As  to  this  the  court  certifies  that  no  objec- 
tion was  made  at  the  trial  that  plaintiffs  were 
not  such  administrators.  The  question  was 
not  raised  ,  in  any  manner.  There  was  no  ^ea 
to  that  effect  nor  modoo  for  nonsuit 

Hal  LawBon,  for  plaintiff  In  error.  LltUe- 
John,  ThomsoB  &  Nlcbolaon,  for  defendants  In 
error. 

PBB  OUBIAM.  Judgment  reversed. 


(9S  Go.  m) 

BAHJH  V.  AUGUSTA  SAYINGS  BANK. 

(Supreme  Court  of  Georgia.    Jaa  14,  1895.) 

Bahkisg— Deposit  of  Check— Liibilitt  or  Bank 
FOR  Failure  to  Collkct. 

1.  Where  a  check  upon  a  bank  In  North 
Carolina,  payable  to  the  order  of  a  named  per- 
son, was,  by  his  indorsement  made  payable  to 
the  order  oi  another  peiaon,  described  as  "trus- 
tee, '  who  resided  In  Georgia,  and  the  latter, 
after  indorsing  the  check  in  blank,  delivered  It 
to  his  cestui  que  trust  who  depoMted  it  in  a 
bank  In  the  ci^  of  her  reaidence,  of  whldi  she 
was  a  regular  customer,  and  with  which  she 
kept  an  account  &nd  her  account  was  thereup- 
on credited  with  the  dieck  as  such,  and  not  as 
cnsh,  and  it  was  not  the  intention  of  the  parties 
that  the  title  to  tbe  chetA  should  pass  to  tlie 
bank  as  absolute  owner,  but  tbat  the  latter  should 
undertake  its  collection  for  tbe  benefit  of  the 
depositor,  the  bank  was  not  liable  for  the  value 
of  the  check  as  a  purchaser  of  the  same. 

2.  Where,  under  the  circaiQstaoces  above  in- 
dicated, a  bank  received  for  coJIection  from  a 
cnstomCT  a  check  whidi,  by  the  exercise  of  proper 
dili^ce,  might  have  been  collected,  it  became, 
in  the  absence  of  any  express  or  impUed  contract 
to  the  contrary,  liable  for  any  neglect  of  duty 
whereby  the  collection  of  the  check  was  defeat- 
ed, whether  such  neglect  arose  &om  the  default 
of  Its  own  (^cers,  or  frwn  that  of  Its  corre- 
spondeot  or  sgeat  to  whom  It  may  have  went  ihe 
check  for  collection;  and  io  such  case  it  would  be 
immaterial  whether  such  correspondent  or  agent 
was  the  bsnk  upon  whldi  the  oieck  was  drawn 
or  another. 

(Syllabus  by  the  Oonrt) 

Brror  from  city  of  Blchmood;  W.  F.  Bre^ 

Judge. 

Action  by  Sarah  K.  Bailie  against  the  Au- 
gusta Savings  Bank.  There  was  Judgment 
for  defendant  and  plaintiff  brings  error. 
Reversed. 
Tbe  following  -is  the  official  report: 
Suit  was  brought  by  Sarah  S.  Ballle 
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against  the  Angasta  SarlDgs  Bank  for  $1,- 
000  and  interest,  claimed  to  be  dne  on  ac- 
count of  the  nonpayment  by  the  bank  of 
the  principal  sum  on  demand,  which  sum 
was  claimed  to  hare  been  deposited  with 
the  bank  for  her  by  her  trustee.  The  jury 
found  for  the  bank,  and  the  pl^tiir  except- 
ed to  the  refusal  of  a  new  trial 

Among  other  evidence  introduced  was  the 
following  statement  of  fScti  agreed  to  by 
both  sides:  Prior  to  November  21,  1801, 
plalntlfT  had  been  a  depositor  with  defend- 
ant, having  a  regular  pass  book.  On  that 
day  a  deposit  was  made  by  her,  and  the 
following  entry  was  made  on  the  pass  book: 
"Check  on  First  National  Bank  of  Wilming- 
ton, $1,000."  This  check  was:  "No.  86. 
WUmlngton,  North  Carolina,  Nov.  19,  1801. 
First  National  Bank  of  Wilmington,  pay  to 
the  order  of  E.  S.  Tenmint,  secretary,  one 
thousand  dollars,  $1,000.  Carolina  Interstate 
B.  &  L.  Per  C.  E.  Borden,  Treasurer."  It 
was  Indorsed:  "Pay  to  the  order  of  George 
A.  Bailie,  trustee.  E.  S.  Tennant,  Secre 
tary."  Also:  "George  A.  Bailie,  trustee  for 
Sarah  R.  Balile  and  children."  Defendant 
Indorsed  It  thus:  "Pay  to  the  order  First 
National  Bank,  for  account  Augusta  Savings 
Bank,  Augusta,  Ga.  W.  B.  Young,  Cashier." 
On  the  same  day  defendant  forwarded  the 
check  to  the  First  National  Bank  of  Wil- 
mington, with  a  letter,  stating  that  the 
check  Is  Inclosed  "for  collection  and  return"; 
and  farther,  "Protest  all  unpaid  papers  at 
once,  unless  otherwise  Instructed."  The 
check  was  received  by  the  First  National 
Bank  of  WUmlngton  on  Monday,  November 
23,  1891,  and  such  receipt  acknowledged  in 
a  letter  written  to  defendant  on  that  day. 
The  First  National  Bank  of  Wlhnington 
cbarged  the  same  to  the  acconnt  of  0.  E. 
Borden,  treasurer,  who  bad  to  his  credit  that 
day  $1,506.71,  leaving  a  balance  to  his  credit 
of  $Q8a71.  The  Interstate  Building  &  Loan 
Asaodatlon  had  no  account  In  its  corporate 
name  on  the  books,  though  C.  E.  Borden  was 
Its  treasnrer,  and  the  money  ot  said  cor- 
poration was  credited  to  his  account  as  such. 
On  Wednesday  morning,  November  23, 1891, 
the  First  National  Bank  of  Wilmington  an- 
nounced that  It  had  suspended  payment  It 
received  deposits  and  paid  checks  on  the  24th 
np  to  2  o'clock  p.  m.,  the  regular  hour  for 
dosing  the  bank.  The  name  of  the  Augusta 
Bavlngs  Bank  does  not  appear  upon  the 
books  of  the  First  National  Bank  of  Wil- 
mington In  any  way  except  upon  the  collec- 
tion book.  Upon  the  appointment  of  a  re- 
ceiver for  the  last-named  bank,  be  found 
therein  a  letter  addressed  to  the  Augusta 
darings  Bank.  Inclosing  a  check  on  New 
fork  for  the  amount  of  this  collection  of 
11,000.  less  10  cents.  Defendant  wrote  to 
«ald  receiver,  requesting  blm  to  return  the 
check  which  had  been  so  forwarded  for  col- 
lection; but  he  refused  to  surrender  It, 
claiming  that  it  was  a  voDCher.  He  has 
Nlnce  returned  it  to  the  drawer  of  it,  and 


admitted  the  claim  of  the  drawer  for  the 
balance  to  his  credit  The  first  Information 
of  the  failure  of  the  WUmlngton  bank  was 
received  by  George  A.  Bailie,  plaintiff's  hus- 
band, from  the  president  of  the  National 
Bank  of  Augusta.  On  the  day  after  the 
failure,  Percy  May,  the  teller  of  the  Au- 
gust Savings  Bank,  called  upon  Bailie,  and 
told  him  the  bank  had  failed,  and  that  bis 
check  was  drawn  up.  Nelth^  plaintiff  nor 
her  husband  had,  previously  to  the  failure, 
heard  a  word  aCTecting  the  solvency  of  the 
bank;  nor,  at  the  time  of  the  deposit  and 
the  transmission  of  the  check,  liad  the  de- 
fendant any  notice  or  knowledge  of  any  In- 
solvency of  the  Wilmington  bank.  Upon  In- 
formation of  the  failure,  defendant  chained 
off  on  plaintiff's  deposit  book  the  amount  of 
said  deposit  She  notified  the  Carolina  In- 
terstate Building  &.  Loan  Association  of  the 
fact,  but  the  association  refused  to  recognize 
any  liability  on  its  part.  Tbis  association 
was,  and  still  Is,  in  good  standing  financially, 
being  a  cori>oration  of  North  Carolina.  H. 
M.  Borden,  the  cashier  of  the  First  National 
Bank  of  Wilmington  at  the  time  of  the 
drawing  of  the  check  and  up  to  the  failure 
of  the  bank,  was  vice  president  and  a  di- 
rector of  the  building  and  loan  association. 
George  A.  Bsille,  plaintiff's  husband,  was  an 
officer  of  the  Augusta  branch  of  said  asso- 
ciation during  the  time  referred  to,  and  bad 
negotiated,  for  the  trust  estate  of  hU  wife 
and  children,  a  loan  on  real  estate  in  the 
city  of  Augusta,  upon  which  improvements 
were  being  erected;  and  It  was  upon  this 
property  that  tbis  money  was  to  be  expend- 
ed for  the  purpose  ot  paying  for  the  Im- 
provements. At  the  time  of  the  tiansmls- 
sion  of  the  check  for  collection  there  was, 
and  still  is,  In  the  city  of  Wilmington,  an- 
other bank  which  was  and  Is  In  good  stand- 
ing credit,  to  wit  the  Bank  of  Ekinover. 

Frank  H.  MUler  and  Wm.  K.  MUler,  for 
plaintiff  in  error.  J.  R.  Lamar,  for  defend- 
ant in  error. 

SIMMONS,  C.  3.  1.  Xn  tbe  absence  of 
anything  Indicating  a  dlffeoeDt  understand- 
ing, a  bank  which,  la  the  ordinary  coune  of 
business,  receives  from  a  depositor  a  diecfc 
upon  another  liank,  and  credits  It  on  his  de- 
posit book,  not  as  cash,  but  as  a  check,  will 
not  be  held  to  be  an  abndute  purchaser  of 
the  check.  "If  a  bank  does  not  wish  to  as- 
sume the  relatlwi  ot  a  debtor  for  tbe  papa 
to  the  depositor,  this  intention  may  be  mani- 
featod  In  a  very  explldt  manner  by  crediting 
the  paper  as  pepn-,"  Railway  Go.  v.  StOm- 
ston,  23  Blatchf.  492,  27  Fed.  213;  Thompson 
V.  Giles,  2  Bam.  &  C  422;  2  Moree;  Banks, 
I  583.  This  the  bank  did  In  tbe  present  ia- 
stance,  tbe  entry  cm  the  depositw's  pass  bof^ 
being:  "Check  on  First  National  Bank  of 
Wilmington,  $l,O0a"  Nor  will  the  mere  fac* 
that  tbe  d^MSltor  Is  allowed  to  check  against 
the  credit  change  the  Import  ot  the  transae- 
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tlon  to  tm  to  preclude  tbe  bank  from  cbar- 
Slns  h&ck.  tbe  amount  of  the  credit  if  tbe 
cbeck  Is  not  paid.  Se^  <Ht  tbla  subject,  2 
Morscb  Banks,  11  688-687,  and  authorities 
cited.  . 

2.  Tbe  court  instructed  tbe  jury  tbat,  "if 
the  Augusta  Savings  Bank,  In  tbe  ordinary 
course  of  business,  selected  tbe  First  Nation- 
al Bank  of  Wilmington  to  collect  the  check, 
and  tbe  Bank  of  Wilmington  negligently 
failed  to  collect  tbe  same,  or  if  it  collected 
tbe  money  and  failed  to  remit,  the  savings 
bank  Is  not  liable  to  the  plaintiff  for  each 
negligence  or  failure."  Error  was  assigned 
upon  this  Instruction  and  others  to  the  same 
effect,  and  It  was  contended  that,  In  the  ab- 
seoce  ot  any  agreement  to  the  contrary,  a 
bank  which  receives  a  check  from  a  check 
customer  for  collection  Is  liable  to  the  cus- 
tomer for  any  negligence  whereby  the  collec- 
tioa  of  the  check  Is  defeated,  wheth^  such 
negligence  Is  that  of  Its  own  officers  or>  that 
of  an  agent  or  correspondent  to  whom  it 
sends  the  check  for  collection.  In  support  of 
the  holding  of  the  court  below,  various  de- 
dans are  relied  on,  which  bold  that,  if  the 
check  is  not  payable  In  the  place  where  the 
bank  which  receives  It  for  collection  is  situ- 
ated, but  has  to  be  sent  to  a  distant  place  to 
be  collected,  the  bank  receiving  tbe  check 
from  tbe  customer  Is  not  liable  for  tbe  de- 
fault of  the  agent  to  whom  It  sends  the  cbeck 
for  collection,  If  It  bas  exercised  due  care  In 
the  selection  of  such  agent  These  decisions 
are  based  upon  the  view  that  In  such  case 
the  customer,  knowing  that  tbe  check  cannot 
be  collected  by  the  oi-dlnary  officers  or  serv- 
ants of  the  bank,  but  that  this  service  must 
be  performed  by  a  subag^t  at  the  place 
where  the  cbeck  Is  payable,  Impliedly  au- 
thorizes the  selection  of  such  subagent,  and 
thereby  assumes  tbe  risk  of  any  failure  of 
duty  on  the  part  of  the  latter;  and  that  the 
beneQt  which  may  accrue  to  the  bank,  where 
no  specific  compensation  Is  received  for  the 
service,  ts  not  a  sufficient  consideration  from 
which  to  imply  an  undertakln;;  on  the  i>art 
of  tbe  bank  to  assume  that  risk  Itself. 
Dorchester  &  Milton  Bank  v.  New  England 
Bank,  1  Cush.  177;  Jackson  v.  Bank,  0  Har. 
&  J.  146;  Stacy  v.  Bank,  12  Wis.  629;  Aetna 
Ins.  Co.  V.  Alton  City  Bank,  25  111.  243; 
Bank  V.  Scovil,  12  Conn.  303;  Daly  v.  Bank, 
56  Mo.  Qi;  Bank  of  Louisville  v.  First  Nat 
Bank  of  Knoxville,  8  Baxt.  101;  Guellch  v. 
Bank,  r>G  Iowa,  434,  9  N.  W.  328;  Third  Nat 
Bank  of  Louisville  v.  Vlcksburg  Bank,  01 
Miss.  112;  Bank  v.  Sprague  (Neb.)  51  N.  W. 
846.  And  see  1  Morse,  Banks,  8  268  et  seq. 
On  tbe  other  hand,  there  are  numerous  de- 
cisions upholding  the  rule  of  liability  contend- 
ed for  by  tbe  plaintiff  In  error.  This  ts  the 
rule  laid  down  by  the  supreme  court  of  the 
United  States.  See  Exchange  Nat  Bank  v. 
Thhrd  Nat  Bank,  112  U.  S.  276,  5  Sup.  Ct 
141,  in  which  the  question  ts  elaborately  dis- 
cussed. Tbe  dedcUon  In  that  case  was  unan- 
(motti^  and  the  cue  of  Bank  r.  Trlplett,  1 


Pet  25,  which  waa  relied  on  in  some  of  tfie 
cases  above  <dted  as  authority  for  the  con- 
trary view,  ts  them  explained  and  distin- 
guished. This  Is  also  the  rule  In  England. 
See  decision  of  the  house  of  lords  In  Mac- 
kersy  v.  Bamsays,  9  Clark  &  F.  818,  3 
Englisb  Ruling  Cas.  762;  also  Van  Wart  v. 
WooUey,  8  Bam.  &  C.  430;  5  Dowl.  &  R.  374 
And  the  same  rule  has  been  adopted  In  tbe 
states  of  New  York,  New  Jersey,  Indiana, 
Ohio,  Michigan,  Minnesota,  and  Montana. 
Allen  V.  Bank,  22  Wend.  215;  St  Nicholas 
Bank  v.  States  Nat  Bank,  128  N.  Y.  26,  27 
N.  E.  Titus  V.  Bank,  35  N.  J.  Law,  588; 

Tyson  V.  Bank,  6  Bhickf.  225;  Express  Co.  v. 
Halre,  21  Ind.  4;  Reeves  v.  Bank,  8  Ohio  St 
465;  Simpson  v.  Waldby,  63  Mich.  439,  30 
N.  W.  199;  Streissguth  v.  Bank,  43  Minn. 
50,  44  N.  W.  797;  Power  v.  Bank,  6  Mont. 
270,  12  Paa  597.  See,  also,  Kent  v.  Bank, 
13  Blatchf.  237,  Fed.  Cas.  No.  7,714;  Taber 
T.  Perrott,  2  Gall.  565,  Fed.  Cos.  No.  13,721. 
The  question  bas  not  been  dealt  with  In  any 
prior  decision  of  this  court  In  our  opinion, 
the  sounder  doctrine  is  that  which  holds  tbe 
hank  liable.  Tbe  ccdlectlon  of  checks,  drafts, 
and  other  commercial  paper  constitutes  an 
Imirartant  feature  of  the  business  of  banking 
as  generally  conducted,  and  for  the  transac- 
tion of  this  branch  of  their  business  banks 
have  tbelD  r^ular  correspondents  In  differ- 
ent parts  of  the  country.  In  tbe  selection  of 
the  correspondent  the  customer  for  whom 
the  collection  Is  to  be  made  ts  not  consulted. 
As  a  rule,  he  does  not  know  the  name  or  the 
financial  standing  of  tbe  correspondent  and 
It  Is  not  contemplated  tbat  they  will  have 
any  communication  with  each  other.  Under 
these  circumstances,  we  think  a  customer 
from  whom  a  bank  receives  paper  for.  collec- 
tion has  a  right  to  assume,  In  the  absence  of 
any  agreement  to  tbe  contrary,  tbat  the  un- 
dertaking of  the  bank  comprehends  the 
whole  service  to  be  performed,  and  that  the 
agent  employed  by  the  bank  In  this  service 
Is  its  own  agent  and  not  the  agent  of  the 
customer.  So  treating  the  undertaking,  the 
case  falls  within  the  general  rule  of  agency 
that  by  tbe  employment  of  under-agents  to 
perform  a  part  of  the  work  which  he  has  con- 
tracted to  do  the  employer  becomes  responsi- 
ble to  those  with  whom  he  contracts  or  deals 
In  bis  business,  and  will  be  held  liable  for  the 
negligence  or  omission  of  duty  of  his  agent 
in  the  course  of  bis  employment  There 
seems  to  us  to  be  no  good  reason  why  a  dif- 
ferent understanding  should  be  Inferred,  and 
a  different  role  of  liability  applied,  because 
the  bank  cannot  make  the  collection  itself, 
but  must  employ  an  agent  for  that  purpose. 
"The  general  rule  of  law  that  an  agent  is  lia- 
ble for  a  subagent  employed  by  him  Is  not 
confined  to  cases  where  the  principal  has  rea- 
son to  suppose  that  the  act  may  be  done  by 
the  agent  himself  without  employing  a  sub- 
agent."  Lord  Campbell,  Id  Mackersy  t. 
Bamsays,  supra.  This  role  Ls  applied  to  or- 
dinary collecting  agen(de8  receiving  claims 
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for  collection  at  distant  places  (Wbart  Ag.  } 
544,  and  cases  cited;  Hoover  t.  Wise,  91  U. 
S.  308;  Bradstreet  t.  Brerson,  72  Pa.  St 
124).  and  we  do  not  see  Any  substantial  dlf- 
ference  betwera  the  caae  at  such  an  aeency 
and  that  of  a  bank  wblcb  receives  such 
claims  for  collection. 

It  makes  no  difference  tbat  the  bank  does 
not  charge  anything  for  the  collection.  The 
benefits  which  the  bank  derives  generally  In 
the  making  of  such  collections,  from  the  nse 
of  the  funds  while  In  Its  custody,  the  advan- 
tages which  may  arise  from  business  asso- 
ciations and  the  profits  on  exchange,  are  held 
to  be,  and  we  think  may  property  be  regarded 
OS,  a  valuable  consideration  for  the  under- 
taking, and  as  sufficient  to  uphold  the  liabili- 
ty incident  thereto.  See  Exchange  Nat  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  288,  5  Sup.  Ct 
141;  Titus  V.  Bank,  35  N.  J.  Law,  588,  and 
other  cases  cited  supra.  What  was  said  In 
the  case  of  Bank  v.  Guilmarthi,  88  Ga.  797, 
15  S.  B.  831,  as  to  the  insnfflciency  of  casual 
or  incidental  benefits  to  ctmstitute  the  bank  a 
bailee  for  hire,  has  no  application  In  a  case 
like  this.  That  was  the  case  of  a  special  de- 
posit of  bonds,  and  the  bank,  of  course,  had 
no  right  to  make  use  of  the  deposit  The 
doctrine  that  a  bank  is  responsible  for  the 
acts  of  Its  subagCTta  tn  cases  of  this  kind  is 
not  only.  It  seems  to  us,  in  accord  with  the 
principles  governing  the  law  of  agency,  but 
there  are  considerations  affecting  the  general 
welfare  of  the  commercial  community  which 
commend  It  to  ns  as  a  wise  rule  of  commer- 
cial law.  "Any  other  rule,"  as  Is  said  by 
Mr.  Daniel  In  his  work  on  Negotiable  Instru- 
ments, "opens  the  door  to  carelessness  In  the 
conduct  of  banking  business,  which  should 
be  conducted  with  every  safeguard  to  the 
customer  who  intrusts  bis  business  to  the 
keeping  of  such  agents.  If  they  are  averse 
to  dealing  with  distant  and  unknown  pnr- 
Hes,  they  should  decline  undertaking  the  col- 
lection or  handling  of  the  paper;  and.  If  they 
assume  It  they  should  do  so  for  sufficient 
compensation,  .and  be  held  responsible."  Vol- 
ume 1,  S  342.  Under  the  agreed  facts  in  this 
case,  there  can  be  no  question  as  to  the  negli- 
gence of  the  Wilmington  bank.  It  received 
the  check  on  Monday,  Novemtwr  23d,  with  a 
letter  stating  that  the  paper  was  Incited  "for 
collection  and  return,"  and  directing  that  all 
unpaid  papers  be  protested  at  once,  unless 
otherwise  instructed.  Up  to  the  close  of 
banking  hours  on  the  following  day  It  re- 
ceived deposits  and  paid  checks,  and  on 
Wednesday,  the  2oth,  suspended  payment, 
having  made  no  remittance  for  this  check. 
It  then  had  to  the  credit  of  the  drawer  an 
amount  considerably  In  excess  of  the  amount 
of  the  check.  It  was  contended  that  the 
bank  vras  not  t)ound  to  pay  the  check,  because 
It  had  no  account  upon  its  books  In  a  name 
corresponding  to  the  signature  on  the  paper. 
There  Is  no  merit  In  tbls  contwtion.  Al- 
though the  cheek  was  drawn  1^  G.  B.  Borden 
■a  treasurer  of  the  "Carolina  Interstate  B.  & 


Ij.,"  and  there  was  no  account  upon  tiie  books 
of  the  bank  In  the  name  of  the  "Carolina  In- 
terstate B.  &  L.,"  and  nooe  in  which  be  was 
designated  as  treasurer  of  such  a  concon, 
the  bank  did  have  an  account  in  the  name  of 
"C.  E.  Borden,  treasurer."  The  money  of  the 
corporation  referred  to— the  Carolina  Build- 
ing &  Loan  Association— was  credited  upon 
that  account  and  the  bank  recognized  the 
check  as  drawn  thereon  by  charging  it  ac- 
cordingly. There  are  decisions  sastalnlng  the 
contention  of  the  plaintiff  In  error  tint  tbe 
defendant  was  negligent  In  sending  the  che<* 
directly  to  the  bank  npon  which  it  was 
drawn,  there  being  at  that  time  In  Wilming- 
ton another  bank,  which  was  in  good  stand- 
ing and  credit.  See  Bank  v.  Goodman,  109 
Pa.  St  422,  2  AU.  687;  Drovers'  Nat  Bank 
V.  Anglo-American  Packing  Provision  Co., 
117  111.  100,  7  N.  E.  601;  Bank  v.  Bums,  21 
Pac.  714,  12  Colo.  539;  Anderson  v.  Rodgers, 
(Kan.)  36  Pac.  1069;  First  Nat  Bank  v. 
Fourth  Nat  Bank  (Sixth  Circuit)  6  a  C.  A. 
183,  66  Fed.  967;  Farwell  v.  Curtis,  7  Bias. 
160,  Fed.  Cas.  No.  4,690.  And  see  1  Daniel, 
Neg.  Inst  (4th  Ed.)  |  328a;  1  Morse,  Banks 
(3d  Ed.)  I  236.  Tbe  view  we  take  of  tbe  lia- 
bility of  tbe  defendant  for  the  negligence  of 
the  Wilmington  bank,  however,  renders  It  un- 
necessary to  pass  npon  this  question.  It  Is 
not  likely  that  this  question,  or  others  pre- 
sented by  the  record,  will  arise  again  In  this 
case.   Judgment  reversed. 

(M  Ga.  cn> 

ISBELL  V.  BLANCHAHD. 

(Supreme  Court  of  Georgia.    Aug.  14,  1894.) 

Appsal — Amsxdmext — AcnoK  BT  Adhisistba- 
Tou— Pakties. 

1.  Where  a  plaintiff,  suing  aa  adminiatrator 
in  an  action  pending  Id  the  superior  coart.  make* 
a  joint  motion  with  another  to  substitute  the 
latter  as  party  plaintiff  in  tbe  case,  on  the 
ground  that  tiie  fOnner  has  been  dlnnisaed  from 
bifc  trust  as  admiidstrator  and  the  latter  has 
been  appointed  and  qualified  as  his  snccessor, 
and  this  motion  was  denied,  a  writ  of  error 
bronght  by  the  former  to  ^cTerse  th(>  Jadgment 
mny  DC  amended  In  the'suisrenie  court  by  adding 
the  latter  as  a  M^rtv  plaintiff  in  error. 

2.  On  review  of  the  case  of  Jonee  v.  Lamar, 
77  Ga.  140,  holding  tbat  an  administrator  de 
bonis  non  appointed  in  another  state  cannot  be 
made  a  party  plaintiff  In  an  action  brought  by 
his  predecessor  in  the  tmst  it  is  afBrtned.  inao- 
tiiucli  aa  It  is  not  absolutely  clenr  that  tbe  ruling 
tn  that  case  was  incorrect  and  the  legtslatnre 
having  acquiesced  in  the  lame  from  tlie  year 
1886  up  to  the  present  time. 

3.  There  is  no  provision  by  statute  for  rank- 
ing a  domestic  administrator  a  party  to  a  suit 
broas^t  by  an  administrator  appointed  in  aa- 
otber  state. 

(SyUabos  by  the  Court) 

Error  from  snperlor  court,  Mnacosee  coun- 
ty; W.  B.  Butt  Judge. 

Action  by  James  K.  Hbell,  administrator, 
against  Thomas  B.  Blanchard,  snrvlvliig 
partner.  From  ths  Judgment  rendered, 
I^ntlff  brings  error.  Affirmed. 

Tbe  following  is  the  official  report: 

On  August  1, 1801,  James  K.  labell,  ss  id: 
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mtulstrator  of  Annie  8.  Otr,  teoncbt  an  ac- 
Uon  against  T.  E.  Blanchard,  Bmriying  part- 
ner of  Blanchard  &  Bomts.  In  bis  declara- 
tion plaintiff  alleges  that  he  la  a  resident  of 
BoBsell  county,  Ala.;  that  letters  of  admin- 
istration on  the  estate  of  Annie  &  Orr  Have 
been  regnlarly  granted  to  him  tqr  the  pro- 
bate court  In  said  county  and  state,  a  proper^ 
ly  authenticated  exempllflcatiou  of  which 
letters  Is  shovn  to  the  court  and  filed  with 
the  clerk;  that  Annie  S.  Orr  died  In  BusseU 
county.  Ala.,  on  June  10. 1884.  and  was  then 
domiciled  In  that  conn^,  and  no  adminis- 
tration has  be^  had  on  her  estate  until  the 
appointment  of  plaintiff;  and  .that  at  the 
time  of  her  deatii  Blancbard  &  Burma  were 
Indebted  to  her  f3,000  and  Interest  on  a 
written  promise  to  pay.  dated  March  20, 
1883.  and  due  on  demand,  and  defendant,  as 
surrlvlttg  partiier.  Is  Indebted  to  plalnttfl 
that  sum  for  so  much  money  had  and  re- 
celred  for  his  use.  Upon  the  call  of  the 
case  for  trial.  January  19. 1894,  both  parties 
annnimoed  ready;  wherenp<m  plalntUTs  conn- 
sd  stated  that  on  November  9.  1893,  James 
K.  Isbell  realgned  his  office  as  administrator, 
and  that  on  December  12,  1893,  M.  L.  Fat 
tersou  was  appointed  admlnistnttor  de  bonis 
non  of  the  estate  of  Annie  S.  Orr,  and  mored 
that  the  court  order  the  name  of  Isb^,  ad- 
i^nistrator,  to  be  strteken,  and  the  name  of 
Patterson,  administrator,  be  substituted  In 
place  thereof,  and  that  the  case  proceed  in 
the  name  of  the  latter  as  party  plaintiff. 
Defendants  counsel  admitted  legal  notice  of 
the  proceeding  to  make  Patterson  a  intrty 
plaintiff,  bat  objected  thereto,  on  the  ground 
that  under  the  statute  law  of  Georgia  the 
administrator  de  bonis  non  cannot  rerlre 
a  suit  brought  by  a  foreign  administrator. 
It  was  admitted  on  both  sides  that  no  letters 
of  administration  had  ever  been  taken  out 
on  the  estate  of  Annie  B.  Orr  In  Georgia.  It 
was  shown  to  the  conrt,  by  duly-authenti- 
cated transcript  of  the  record  from  the  pro- 
bate court  of  Russell  county,  Ala.,  that  An- 
nie S.  OiT  died  on  June  16,  18S4.  In' that 
county,  of  which  she  was  a  resident  and  In 
which  she  was  domiciled,  leaving  one  child, 
abont  16  years  of  age  at  the  time  this  suit 
was  brought;  that  on  June  24,  1891,  Isbell 
was  duly  and  regulariy  appointed  adminis- 
trator on  the  estate  of  Annie  S.  Orr  by  said 
probate  court;  that  on  November  9, 1893,  he 
resigned  that  office,  stating  In  his  resigna- 
tion that  he  had  moved  to  Florida,  and  on 
the  same  day  his  letters  of  administration 
were  revoked  by  said  probate  court;  and 
that  on  December  12,  1893,  Patterson  was 
appointed  administrator  de  bonis  non  of  the 
estate  of  Asnle  S.  Orr  by  said  probate  court 
The  court  refused  to  allow  Patterson  to 
be  made  a  party.  Counsel  for  plaintiff  ttien 
moved  to  continue  the  case  to  the  next  term, 
for  the  purpose  of  allowing  administration 
to  be  taken  on  said  estate  In  Georgia,  In  or- 
der that  a  Gei»gta  administrator,  when  ap- 
pointed, might  be  made  a  party  plaintiff  in 
v.2l&Kno.lO— 46 


the  place  of  IsbeU.  Tba  coort  ovennled  the 
motion,  and  r^ered  Judgment  that  the  case 
bad  abated.  To  each  of  these  rulings  ttie 
plaintiff  excepted. 

L.  P.  Garrard,  for  plaintiff  in  error.  Pea- 
body,  Brannon.  Hatcher  &  Martin  and  LltUe 
&  Wlmblsh,  for  defendant  in  oror. 

PBB  OUBIAH.   Judgment  affirmed. 


(40  W.  Va.  268) 
STATE  T.  WILLIAMS. 

(Sniseme  Court  of  Appeals  of  West  Virginia. 

March  27,  1895.) 
BuiteuRT — What  CoNSTiTUTBS — CiFAOiTr  orDa- 

»HDA!fT — HraSOXABLB  DoCBT — VbKDICT 
SbSTSNOB. 

1.  The  twelfth  BvlIabDs  In  the  ease  of  State 
T.  Bobinson,  20  W.  Va.  714,  la  approved. 

2.  Capacity  to  commit  crime  is  a  question 
to  be  determined  by  the  jury  from  the  age.  ap- 
pearance, and  conduct  of  the  accused  both  at  the 
time  of  uie  commission  of  the  offense  and  at  the 
time  of  the  trial. 

S.  I^e  criminal  law  of  this  state  tndudea  all 
bolldinga,  as  either  a  dwelling  house,  or  out- 
house adjoining  thereto  or  occupied  therewith,  or 
as  an  office,  shop,  warehonse,  banking  house,  or 
bnllding  other  than  a  dwelling  house.  The  use 
of  the  building  at  the  time  of  the  offense  deter^ 
mines  its  character 

4.  The  fliird  and  fourth  syllabi  In  the  case 
of  the  State  v.  McClung,  13  S.  £.  654,  35  W. 
Ya.  280,  are  approved, 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Braxton  county. 
Abner  Williams  was  convicted  of  bu^Iary, 
and  brings  error.  Affirmed. 

Dnltn  ft  Hall,  for  plaintiff  In  error.  T.  S. 
Bll^,  Atty.  G«L,  for  the  State. 

DENT,  J.  At  the  September  term,  1894, 
of  the  circuit  court  of  Braxton  county.  Abnw 
Williams,  a  boy  13  years  of  age,  was  found 
guilty  of  a  felony,  and  sentenced  to  the  re- 
form school  of  this  state.  He  obtained  a  writ 
of  error  of  this  court,  and  relies  on  the  fol- 
lowing assignment,  to  wit:  "First,  It  was 
error  to  give  the  five  Instmctions,  and  each 
of  them,  asked  by  the  state,  and  given  by  the 
court  to  the  jury,  as  set  out  in  bill  of  excep- 
tions No.  1;  second,  it  was  error  to  ovorule 
the  motion  of  petitioner  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial  on  the 
grounds  stated  In  the  record,  as  shown  by 
bill  of  exceptions  No.  2,  and  render  the  Judg- 
ment against  him  complained  of  herein." 
The  instmctions  objected  to  are  as  follows, 
to  wit:  No.  1:  "If  the  jury  believe  from 
the  evidence  that  the  house  mentioned  In  the 
Indictment  was  In  the  actual  or  constructive 
possession  of  John  B.  Morrison,  then  the 
ownerstilp  la  properly  laid  In  the  said  Morri- 
son, although  they  believe  from  the  evidence 
that  the  titie  to  said  property  was  at  the 
time  In  W.  F.  Morrison,  John  Byrne,  and 
D.  A.  Berry's  heirs."  No.  2:  "If  the  Jury 
believe  from  the  evidence  that  John  B.  Mor- 
rison hdd  the  posseeskm  of  said  boose  at  the 
time  altaged  In  the  Indlctmoit,  and  that  he 
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used  and  occapled  aald  house  as  a  dwelling, 
then,  tn  contemplation  of  law,  said  hoose 
was  the  dwelling  bouse  of  John  B.  Morrison, 
although  he  may  bare  absented  himself 
therefrom  for  sereral  months,  and  although 
he  may  have  had  another  dwelling  houae  dur- 
ing the  same  time."  No.  3:  "The  Jury  Is 
Instructed  tbat  although  they  staotdd  believe 
that  no  dwelling  house  was  broken  or  en- 
tered,  as  alleged  In  the  indictment,  yet  if 
they  believe  from  the  evidence  that  the  de- 
fendant stole  and  carried  away  any  of  the 
goods  of  John  B.  Morrison,  as  alleged  In  the 
Indictment,  then  they  should  find  him  guilty 
of  the  larceny  of  said  goods,"  No.  4:  "To 
establish  capacity  to  commit  crime  in  a  per- 
son over  7  and  under  14  years,  It  is  not  neces- 
sary tliat  any  witness  shall  state  that  he  has 
such  capacity,  but  the  same  may  be  shown 
to  exist  by  the  appearance  and  general  eon- 
duct  of  the  accused,  and  by  his  testimony  as 
a  witness  before  the  jury."  No,  5:  "A  i>er- 
son  is  amenable  to  punishment  for  crime  if 
he  be  of  sufficient  understanding  to  be  able 
to  distinguish  right  from  wrong." 

The  first,  second,  and  third  instructions  are 
objected  to  for  failure  to  use  the  words  "be- 
yond a  reasonable  doubt,"  although  the  court 
bad  Instructed  the  Jury,  at  the  instance  of 
the  prisoner,  that  they  must  l)e]leve  him 
guilty  beyond  a  reasonable  doubt,  or  acquit 
him.  This  objection  is  completely  answered 
by  the  twelfth  syllabus  In  the  case  of  State 
V.  Robinson,  20  W.  Va.  714.  The  objection 
to  the  second  instruction  Is  that  It  falls  to 
inform  the  Juiy  that  they  must  believe  from 
the  evidence  that  John  B.  Morrison  left  the 
house  w^Itb  the  intention  of  returning  to  malce 
it  his  dwelling  house.  The  Instruction  does 
Infmm  the  jury  tbat  they  must  iiellere  from 
the  evidence  that  John  B.  Morrison  used  and 
occupied  said  house  as  a  dwelling.  This  Is 
certainly  a  sufficient  answer  to  the  objection 
raised.  The  objection  to  the  fourth  Instruc- 
tion is  equally  untenable,  as  the  jury.  In  pasEh 
ing  on  the  capacity  of  the  accused  to  commit 
crime,  have  the  right  to  take  Into  considera- 
tion bis  appearance  and  conduct  at  the  time 
of  the  trial,  as  well  as  at  the  time  the  of- 
fense was  committed.  The  fifth  instruction 
is  very  general  In  its  terms,  but  the  jury 
could  not  possibly  be  misled  thereby,  es- 
pecially in  the  light  of  the  various  Instruc- 
tions glv^  for  the  accused. 

The  principal  reason  alleged  to  support  the 
second  assignment  of  error  Is  that  the  evi- 
dence falls  to  establish  the  house  in  question 
to  be  a  dwelling  house  at  the  time  of  the 
offence.  Sections  11,  12,  c.  145,  of  the  Code, 
Include  all  buildings,  as  either  a  dwelling 
house,  or  "office,  shop,  store-house,  banking- 
house,  or  any  house  or  building  other  than  a 
dwelling  house  or  out  house  adjoining  there- 
to or  occupied  therewith."  The  house  In 
question  was  built  and  used  for  a  dwelling 
house,  and  would  ordinarily  be  designated 
as  such  to  dlstlngulsb  it  from  a  building  of  a 
diffOTKit  Und.   Up  until  the  time  of  the 


offenae  chaised.  It  bad  been  ooeq^  by 
John  B.  MonlBon  with  bis  goods  and  fand- 
tare,  and  be  occaaloDally  lAept  In  It  And  It 
would  be  dtawlnff  the  distinction  ezeeedlnc- 
ly  flne.  and  wUh  simply  technical  predsioa, 
to  hc3A  that  a  dwelling  hotue  was  a  building 
othsr  than  a  dw^Hng  boose  toe  the  reason 
tbat  some  one  was  not  staying  in  it  just  at 
the  time  It  was  brokm  Into  and  the  occo- 
pants'  goods  were  stolen  therefrom.  If  it 
had  been  described  as  any  other  kind  of 
building,  the  accused,  no  donbt,  would  have 
recognized  it  to  be  a  dwelling  house,  for  the 
reason  that  the  occupant  stUl  had  his  goods, 
and  was  sometimes  Bleeping,  therein.  But 
It  changes  character  according  to  the  stand- 
point from  which  it  Is  viewed. 

The  indictment  charging  both  burglary  and 
iarcoiy,  the  jury  could  find  the  accused 
guilty  of  either,  and  a  general  finding  is  con- 
sidered to  cover  the  burglary,  but  not  the 
larceny,  according  to  the  holding  of  this  court 
tn  the  case  of  State  v.  McClung,  85  W.  Ya. 
280,  13  S.  B.  654,  to  which  the  conns^  are 
ref^red.  No  error  appearing  in  the  record 
prejudicial  to  tbe  accused,  the  Judgmoit  Is 
affirmed. 


(40  W.  Va.  690) 

ROLLINS  V.  NATIONAL  CASKET  CO.  etaL 

(Supreme  Court  of  Appeals  of  West  Ytrdnia. 
April  13,  1895.) 
Equitt— Cancbliko  Jddgmkst. 
Wliere  a  bill  in  chancery  presents  no  aab- 
Btantini  grounds  for  equitable  interference,  it  is 
properly  diamissed,  as  no  errors  committed  by 
the  court  can  be  considered  prejadidol  to  the 
plaintiff. 
(Sj-ilaboa  by  the  Court) 

Appeal  from  circuit  court.  Mason  county. 

Bill  by  A.  W.  Rollins  against  the  NaUonal 
Casket  Company  and  others.  There  was  de- 
cree dismissing  the  bill,  and  plaintiff  appeals. 
Affirmed. 

J.  B.  Meuager,  for  appellant  H.  R.  How- 
ard and  O.  G.  Somerrille,  for  appdlees. 

DENT,  J.  On  the  19th  day  of  September, 
1S93,  the  circuit  court  of  Mason  couuty  en.- 
tered  an  order  dissolving  an  injunction  there- 
tofore granted,  and  dismissing  the  bill  in 
chancery  filed  by  A.  W.  Rollins  against  the 
National  Casket  Company  and  others,  from 
which  order  plnintlfF  appeals,  and  assigns  the 
following  errors,  to  wit:  *'{1)  The  court  erred 
in  rendering  a  final  decree  in  the  case,  after 
the  death  of  Jerry  O'Connor  had  been  sug- 
gested on  the  record,  without  reviving  in  the 
name  of  thQ  personal  reprcs^itative  of  said 
decedent.  (2)  The  court  erred  in  ent«^ng  a 
decree  dissolving  the  Injunction  and  dismiss- 
ing the  bill  on  the  answer  of  E.  J.  Tippett 
who,  B8  appears  from  her  own  answer,  was 
not  a  member  of  the  firm  of  O'Couhot  &  Tip- 
pett, and  hence  could  know  nothing  of  the 
matters  Involved  In  this  suit;  and,  as  no  otli- 
or  defendants  answered  the  bill,  the  same  was 
takm  for  confessed  as  to  the  real  and  true  de- 
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fenaants.  (3)  The  conrt  ened  In  oTcmiUiig 
the  objections  to  tbe  auBwer  ta  E.  J.  TippetL 
(4)  The  court  erred  In  oTemiUng  tbe  plain- 
tiff's motion  for  a  continuance.  (5)  The  court 
erred  In  not  sostaJning  the  plaintiff's  excep- 
tions to  tbe  reading  of  defendant's  depo^- 
tlons  taken  during  tbe  sitting  of  the  court 
(6)  The  court  erred  in  not  pi^rpetuating  plain- 
tiff's Injimctlon,  as  none  of  the  real  parties 
in  Interest  answered  the  bill,  the  answer  of 
E.  J.  Tippett  showing  of  itself  that  she  was 
no  such  party  In  interest  as  to  be  able  to  deny 
the  ollejitatlons  of  plalntlfTs  bill;  and,  If  she 
were,  her  denial  is  too  general  to  put  the 
plaintiff  on  proof  of  bis  bill,  aa  such  general 
denial  was  excepted  to." 

Tbe  facts  are  as  follows:  E.  Btiler  pur-, 
chased  a  bill  of  gooda  of  a  firm  known  as 
O'Connor  &  Tippett,  consisting  of  household 
and  kitchen  furniture,  for  t^e  price  of  which 
he  executed  a  note  to  said  firm,  calling  for 
the  sum  of  ¥150,  and  a  deed  of  trust  on  the 
furniture  to  G.  W.  Tippett,  trustee,  to  secure 
tbe  payment  of  the  note.  That  to  prevent  a 
sale  of  this  property,  already  advertised,  un- 
der said  deed  of  trust,  the  said  Beller  execut- 
ed a  note  negotiable  and  payable  at  the  Mer- 
chants' NatlcoiBl  Bank  of  West  Virginia,  at 
Point  Pleasant,  for  the  sum  of  $120,  b^ng 
the  balance  due  on  the  first  note  aforesaid, 
and  the  plaintiff,  by  indorsement  thereon, 
transferred  the  same  to  O'Connor  &  Tippett 
to  be  used  as  collateral  security  f<^  tbe  first 
note.  O'Connor  ^  Tippett  transferred  the 
9126  note  to  tbe- National  Casket  Company. 
After  it  became  due,  it  was  presented,  and 
protested  for  nonpayment 

Tbe  bill  alleges  as  grounds  of  equitable  in- 
terference that,  the  National  Casket  Comrany 
being  about  to  enter  suit  against  the  plaintiff 
and  sold  Belleronsaid  note,  said  company  and 
tbe  firm  of  O'Connor  &  Ttppett  agreed  that,  if 
Edaintlfl  would  waive  ■  servlee  of  samnions 
and  suffer  Judgment  to  tw  taken  on  said  note, 
they  would  turn  over  and  deliver  to  blm  the 
$150  note,  and  the  benefits  of  tbe  trust  deed; 
that  by  reason  ancb.  agreement  plaintiff 
suffered  Judgmoit  to  be  taken  tor  1128.19, 
principal,  Interest,  and  protest,  and  $2.60 
costs;  that,  after  said  Judgm«it  was  taken, 
said  partlea  refused  to  comply  with  their 
agreement,  and  driver  up  said  note,  and  per- 
mitted tbe  property  Included  in  the  trust  deed 
to  be  sold,  lost,  and  wasted,— all  which  be  al- 
leges was  done  to  deceive  and  defraud  talm; 
aiul  tberefwe  be  ptays  that  said  Judgment 
may  be  set  aside,  and  held  for  naught  and 
that  tbe  d^endanta  may  be  perpetually  en- 
joined fnxB  ooUecting  the  same. 

Tlie  flrBt  qnestion  that  presents  itaelf  is 
whether  tbe  bill  presents  any  tme  gixiunds 
for  equitable  interference  aa  ag&lnst  the  Judg- 
ment and  tbe  defendants  O'Connor  ft  Tlj>- 
pett  or  the  National  Casket  Company.  U  It 
does  not  tben  tbe  errors  committed.  If  any, 
an  not  prejndlolal  to  tbe  plaintiff,  aiid  be  has 
suffered  no  Injury  th»eby.  The  refusal  to 
dellTM  tbe  note  in  cfwpllance  with  tbe  con- 


tract furnishes  no  good  reason  for  setting 
aside  or  enjoining  the  Judgment  equity 
always  considers  that  done  which  ought  to  be 
done,  and  tiiat  the  note,  by  the  agreement  to 
transf^,  became  the  property  of  the  plain- 
tiff, and  that  tbe  defendants  bad  it  simply 
as  trustees  for  his  benefit  As  to  the  proper- 
ty, there  is  no  pretense  that  the  plaintiff  ever 
directed  the  trustee  to  sell  or  take  possession 
thereof,  or  that  the  defendants  in  any  manner 
prevented  or  hindered  blm  from  diMng  so.  If 
the  note  was  his,  as  he  daims.  It  became  his 
duty  to  take  possession  of  and  sell  the  prop- 
erty; and  the  mere  fact  that  the  defendants 
O'Connor  &  Tippett  and  the  National  Casket 
Company  remained  quiet  about  the  matter 
without  request  on  his  part  gives  him  no 
grounds  of  equity  against  them  on  the  judg- 
ment The  bill  does  not  charge  that  they 
were  guilty  of  overt  acts  of  unjustlflable  In- 
terference, but  that  they  permitted  tbe  prop- 
erty to  be  sold,  lost,  and  wasted.  So  did  the 
plaintiff;  at  least  be  does  not  pretend  that  he 
made  any  effort  to  prevent  It.  If  the  note 
had  been  tbe  property  of  the  National  Casket 
Company,  and  they  had  refused  to  enforce 
the  trust  as  a  security  for  It,  but  tiad  granted 
time  to  the  principal  debtor,  with  permission 
to  ^dispose  of  the  tmst  property  without  the 
consent  ot  the  plaintiff,  then,  by  reason  of  hia 
being  merely  a  surety,  he  would  have  been 
released  from  the  payment  of  the  debt.  But, 
so  far  as  tbe  case  shows,  the  National  Casket 
Company  was  an  Innocent  bender  for  value  of 
the  negotiable  note  on  which  tbe  Judgment 
was  taken,  and  had  nothing  to  do  in  any 
way  with  the  loss  of  the  trust  property. 
Hence  the  plaintiff's  clamor  Is  wholly  without 
foundation,  and  tbe  decree  at  the  circuit  court 
Is  affii*med. 


(40  W.  Va.  SH) 
FRAZIEB  V.  KANAWHA  ft  M.  RY.  CO. 

(Supreme  Court  of  Apipals  of  West  Vii^nia. 

March  27,  1805.) 

SERVICB  of  PkOCESB  on  CORPORATIOH. 

Process  pmanating  from  the  circuit  court 
against  a  corporation  may  be  s  wed  upon  any 
person  appointed  ptimiant  to  law  to  accept  serv- 
ice for  it:  but  such  service  must  be  in  the  coun- 
ty in  which  sucfa  person  residea,  and  ttie  return 
most  show  dils.  and  state  on  whom  and  when  the 
service  was,  otherwise  the  service  shall  not  be 
valid. 

(Syllabus  by  tbe  Court) 

Error  to  circuit  court  Kanawha  county. 

Action  by  J.  B.  Frazier.  admlnlstmtor. 
against  the  Kanawha  &  Micblcan  Railway 
Company,  for  the  death  of  decedent.  Plain- 
tiff had  Judgment,  and  defendant  brings  ec- 
TOT.  Reversed. 

Couch,  Flournoy  ft  Price,  for  plaintiff  In 
error.  Slmms,  Euslow  &  Chilton  and  W.  S. 
Chilton,  for  defendant  in  errca*. 

BNOLISH.  J.  On  tbe  4tb  day  of  July.  1801. 
William  E.  Fife  was  traveling  aa  a  passen- 
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ser  on  tb»  Kanawha  &  Micblgan  Baflvay, 
and  waB  killed  by  a  wreck  occasioned  by  the 
falling  of  a  bridge  on  the  line  of  said  rail* 
road  in  Kanawha  county.  On  the  18th  day 
of  July,  1881,  0.  T.  Fife  was  appointed  ad* 
mtnlstrator  of  his  estate,  and  on  the  21st  day 
of  June,  1883,  the  cira'k  of  the  connty  court 
of  Putnam  county,  In  which  county  said  W. 
E.  Fife  resided  at  the  time  of  his  death,  made 
an  order  In  vacation,  reciting  the  facts  as  to 
the  appointment  of  G.  T.  Fife  as  administra- 
tor of  said  W.  E.  Fife,  and  his  subsequent 
death,  and  upon  the  motion  of  J.  L.  Bowyer 
appointed  J.  B.  Frazier,  "sherlfT  of  tbls  coun- 
ty," administrator  de  bonis  non  of  the  per- 
sonal estate  of  said  W.  E.  Fife,  deceased.  On 
the  Ist  day  of  July,  1893,  an  action  of  tres- 
pass on  the  case  was  brought  In  the  circuit 
court  of  Kanawha  county  in  the  name  of  J. 
B.  Frazier,  sheriff,  and  administrator  de  bo- 
nis non  of  the  estate  of  W.  B.  Fife,  deceased, 
against  the  Kanawha  &  Michigan  Rallw^ 
Company,  claiming  $10,000  dasnage  on  accoant 
of  the  death  of  his  Intestate.  On  the  12th  day 
<a  December,  188S,  when  the  case  was  called 
tor  trial,  the  defendant,  by  counsel,  appeared 
for  Hie  purpoae  of  moving  to  qnash  the  plaln- 
tUCa  writ  and  return  ttiereon,  which  motion, 
having  been  made  and  coniddered  by 
eourt  was  ovemiled.  and  ttae  defaidant  ez- 
eeptod,  and  thweupon  the  defendant,  Its 
attorneys,  craved  oyer  of  the  j^aintiirs  let 
ters  testamMttary,  wbldi  were  tffoduced,  and 
read  to  It,  whereupon  said  defwdant  demur- 
red to  the  plaintiff's  declaration,  and  e«!b 
count  thereof,  In  wbldi  demurrer  the  plaintiff 
joined,  which  demurrer  was  overruled,  and  the 
defendant  agfUn  excepted.  Tbt  defendant 
then  tendered  alx  apecM  pleas  In  vnttlng, 
numbered  teom  1  to  0,  induitive,  to  the  ming 
of  which,  and  each  of  them,  the  plaintiff  ob- 
jected, which  ob]ecti(mB  were  overruled,  and 
said  pleas  were  filed,  and  the  ]>lalnUff  ex- 
cepted; and  the  def aidant  also  pleaded  not 
guilty,  and  Issue  was  thereon  Joined.  The 
pUUntlff  replied  generally  to  special  pleas  Nos. 
1  and  4.  and  Issue  was  Joined  thereon.  Issue 
was  also  j<^ed  oa  special  pleas  Xoe.  2  and  8. 
and  the  plaintiff  replied  generally  to  i^ecial 
plea  5,  and  Issue  was  Joined  thereon  and 
on  Idea  No.  6.  Said  spedal  pleas  are  In  the 
words  and  figures  foUoirtng:  Na  1:  "And 
toe  Airther  plea  In  tlds  behalf  said  defendant 
says  that  ttte  plaintiff,  J.  B.  Frasler.  was  not, 
at  the  time  of  the  institutitm  of  this  suit,  nor 
ever  hath  been  since  said  ttme,  and  Is  not 
now,  the  admlnistcator  de  bcmis  mm  of  W.  E. 
FifSb  deceased,  and  this  It  Is  ready  to  Terlfy." 
No.  2:  "And  for  further  plea  In  this  behalf 
the  said  defendant  says  that  the  plaintiff,  J. 
E.  Frazier,  was  not  at  the  time  of  the  inatl- 
tutloo  of  this  suit  nor  ever  hath  been  since 
said  time,  and  is  not  now.  iSas  administrator 
de  bonis  noa  of  W.  B.  Fife,  deceased,  and  of 
this  It  puto  itself  upon  tbe  country."  No.  8; 
"And  tar  further  plea  In  this  belialf  the  said 
d«fehdant  says  that  tbe  i^lntlff,  J.  E.  Fra- 
wier,  was  not  at  the  time  <tf  the  Institution  of 


tills  snlt  the  administrator  de  bonis  non  of 
W.  E.  Fife,  deceased,  and  of  this  it  puts  It- 
self upon  the  country,"  No.  4:  "And  for  fur- 
ther plea  in  this  behalf  the  said  defendant 
says  that  the  plaintiff,  J.  E.  Frazier.  was  not 
at  the  time  of  the  inatltotlon  of  this  suit  the 
admlDlstrator  de  bonis  non  of  W.  B.  Fife,  de- 
ceased, and  this  it  Is  ready  to  verify."  No.  u: 
"Andforfurtherplca  in  this  behalf  the  defend- 
ant says  that  the  plaintiff,  J.  E.  Frazier,  Is  not 
now  the  administrator  de  bonis  non  of  W.  E. 
Fife,  deceased,  and  this  the  said  defendant  is 
ready  to  verify."  No.  6:  "And  for  further 
plea  in  this  behalf  the  defendant  says  that 
the  said  J.  B.  Frazil'  Is  not  now  the  admio- 
iBtrator  de  bonis  non  of  W,  B.  Fife,  deceased, 
and  of  tbis  It  puts  Itself  upon  the  country." 
On  the  13th  day  of  December,  1893,  the  case 
was  submitted  to  a  Jury,  whicdi  resulted  in  a 
verdict  for  the  plaintiff,  assessing  the  dam- 
ages at  $4,000.  Durlngtheprogressof  tbetHal, 
and  after  all  of  the  evidence  was  put  before 
the  Jury,  the  conrt,at  the  Instanceof  the  plain- 
tiff, gave  to  the  Jury  Ibe  following  instruc- 
tions, marked  1,  2,  3,  and  5.  No.  1:  "The 
court  Instructs  the  Jury  that  the  law,  in 
tenderness  of  human  life,  holds  railroad  com- 
panies liable  tor  the  slightest  negligmce,  and 
compels  them  to  repel  by  satisfactory  proofs 
every  Imputation  of  such  neg^lgencei.  When 
a  railroad  company  undertakes  to  carry  pas- 
a(<ngers  by  the  agency  of  steam,  public  policy 
and  saf^  require  that  Uiey  be  held  to  the 
greatest  possible  ca»  and  dlllg^ce.  Any 
neGrtlgence  or  deflsult  ta  such  cases  makes 
«ch  carrier  liable  in  damages  under  the  stat- 
ute." No.  2:  "The  Jury  are  Instmcted  that 
the  defmdant  railway  cmnpany  is  hdd  by 
ttie  law  to  the  utmost  care,  not  only  In  the 
managesnent  of  Ite  train  and  cars,  but  also 
In  tbe  structure,  repair,  and  care  of  tbe  track 
and  bridges,  and  all  other  arrangemente  nec- 
essary to  flie  safety  of  passengers."  No.  3: 
*^e  Jury  are  Instmeted  that  while  tb^  must 
asaeas  the  damages  with  rtfttenee  to  the 
pecuniary  injuries  sustained  the  dlstrlb- 
ntees  in  consequence  of  the  deatti  of  W.  B. 
Fife,  they  are  not  limited  to  tii6  losses  ac- 
tually austalned  M  tbe  precise  period  of  his 
deatlit  but  may  Include  an  proepectlTe  losses, 
provided  they  am  such  as  the  Jury  believe 
ttoni  the  evidence  win  actually  and  ftiiiiy 
and  Justly  result  to  the  distributees  as  the 
Iffoxlmate  damages  arlidng  firom  the  wrongfnl 
deadi.**  Na  5:  "The  court  instructs  the  Ju- 
ry tiiat  in  the  record  exhibited  in  this  case 
the  plaintiff,  J.  B.  Frailer,  is  tte  administra- 
tor de  bonte  non  of  W.  E.  Fife,  deceased,  and 
as  such  can  maintain  tbis  action."  Tbe  de- 
fendant moved  tbe  court  In  airest  of  Judg- 
ment and  to  set  aside  tSw  verdict  ot  the  Jury 
rendered  In  tbe  case,  and  award  it  a  new 
trial,  upon  the  ground  that  the  said  verdict 
was  contrary  to  tb6  law  and  the  evidence, 
was  oEcessive  and  exorUtant  and  upon  the 
fnrthor  grounds  that  the  court  mIsInBtructed 
tbe  Jury,  and  tea  other  errors  ammrent  upon 
the  record,  which  motions  were  ovemiled. 
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and  the  defendant  excepted.  The  court  ren- 
dered J  advent  upon  said  verdict,  and  the 
deftmdant  anVlted  for  and  obtained  ttAs  writ 

•of  errw. 

The  first  error  iwslEned  and  relied  upon  by 
the  plaintiff  In  error  is  claimed  to  be  in  the 
action  of  the  circuit  court  In  orermling  the 
defendant's  motion  to  quash  the  return  on: 
the  wrlt.~-that  said  return  does  not  show 
that  George  S.  Couch,  the  attorney  upon 
whom  It  was  sa'red,  resided  In  Kanawha 
eonoty  when  it  was  served,  ^e  return  on 
said  summons  is  as  follows:  "Execoted  the 
within  summons  the  first  day  of  July,  1893, 
by  delivering  on  office  copy  thereof  to  Geo. 
a.  Couch,  the  attorney  of  record  appointed 
by  the  Kanawha  &  Michigan  Railway  Com- 
pany on  whom  process  can  be  served,  this 
day,  In  the  county  of  Kanawha,  state  of 
West  Vti^Inia.  Given  under  my  hand  this 
1st  day  of  July,  1893.  J.  G.  WilsMi,  Deputy 
for  Peter  Silman,  S.  K.  C."  Did  the  circnit 
court  err  In  overruling  this  motion?  In  de- 
termining this  question  we  most  look  to  the 
statute  which  prescribes  the  mode  In  which 
process  shall  be  served  upon  a  corporation. 
Section  6  of  chapter  41  of  the  Code,  among 
other  things,  provides  that  "the  service  of 
process  when  person  or  property  Is  not  to  be 
taken  Into  custody,  or  it  Is  not  otherwise 
specially  provided,  shall  be  subject  to  the 
regulations  contained  In  the  several  sectlod« 
from  tMrty-two  to  thirty-nine  Indusfre  of 
chapter  fifty  of  the  Code."  Section  S4  of 
chapter  00  provides  that:  "Unless  otherwise 
specially  provided  such  process  or  order  and 
any  notice  against  a  corporation  may  be 
served  upon  the  president,  cashier,  treasurer 
or  chief  officer  thereof;  or  if  there  be  no  such 
officer,  or  if  he  be  absent,  on  any  officer,  di- 
rector, trustee  or  agent  of  the  corporation  at 
its  principal  office  or  place  of  business,  or  In 
any  county  In  which  a  director  or  other  offi- 
cer or  any  agent  of  said  corporation  may  re- 
side But  service  at  any  tbne  may  be  made 
upon  any  corpoiatlon  in  the  tnanner  pre- 
scribed for  similar  proceedings  In  the  circuit 
court"  And  stetion  88  provides  that  "serv- 
ice on  any  person  under  either  of  the  last 
four  sections  shall  be  In  the  county  In  which 
he  resides;  and  the  return  must  show  this, 
and  state  on  whom  and  when  the  service 
was,  otherwise  the  service  shall  not  be  val- 
id." The  ninth  clause  of  section  17,  c.  14, 
p.  124,  of  the  Code,  under  the  heading  of 
"StatDtes  and  Rttles  of  Construction,"  pro- 
vides that  "the  word  'person'  Includes  cor- 
porations if  not  restricted  by  the  context" 
It  Is  true  that  section  7  of  chapter  124,  un- 
der the  bead  of  "Process  Commencing  Suit" 
eta,  provldas  that  "It  shall  be  snfildient  to' 
serve  any  process  against  or  notice  to  a  cor- 
poratl<m  on  Its  mayor,  president  or  other 
dilsf  officer,  or  any  person  appointed  pursu- 
ant to  :law  to  accept  serrloe  of  process  for 
it"  etc.,  bat  when  we  wliA  to  ascertain  how 
process  is  to  be  served  npon  these  persons 
the  Information  Is  obtained  Yxf  turning  to  the 


statutes  which  have  been  quoted  '  above, 
which  prescribe  the  manner  In  which  such 
process  shall  be  executed  and  returned,  which 
statutea  being  In  pari  materia,  are  to  be  con- 
strued together.  Now,  the  words  with  which 
section  38  of  chapter  50  commence,  to  wit, 
"Service  on  any  person  under  either  of  the 
last  four  sections  shall  be  in  the  county  in 
which  he  resides,"  Includes  "service  upon 
any  corporation  in  the  manner  prescribed  for 
similar  proceedings  In  the  circuit  court"; 
that  is,  as  we  find  It  provided  in  section  7 
of  chapter  124,  "by  serving  the  process  inter 
alia  on  any  person  appointed  pursuant  to 
law  to  accept  service  of  process  for  it,"  and, 
snch  service  being  under  one  of  the  lost  four 
sections,  as  contemplated  by  section  38  of 
chapter  50,  must  be  in  the  county  in  which 
the  person  resides  upon  whom  It  Is  executed, 
and  the  return  must  show  this,  and  state  on 
whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid.  In  the  case  of 
Railway  Co.  v.  Ryan.  31  W.  Va.  30C,  6  S.  E. 
924,  Snyder,  J.,  In  delivering  the  opinion  of 
the  court  says:  "And  sections  34-37  of  chap- 
ter 50  of  the  Code  provide  the  manner  In 
which  service  may  be  made  on  corporations 
for  the  commencement  of  actions  in  a  Jus- 
tice's court  The  next  section  Is  as  follows: 
'38.  Service  on  any  person  under  either  of 
the  last  four  sections  [that  is,  sections  34-S7 
of  chapter  50  of  the  Code,  which  Includes 
service  on  the  attorney  appointed  under  chap- 
ter 54,  as  aforesaid]  shall  be  in  the  county  In 
which  he  resides,  and  the  return  must  show 
this,  and  state  on  whom  the  service  was,  oth- 
erwise the  service  shall  not  be  valid.'  Com- 
paring the  return  with  the  provisions  of  this 
statnte,  it  Is  apparent  that  the  service  on 
the  corporation  was  Invalid,  because  It  falls 
to  show  that  it  was  served  on  the  attorney  In 
the  county  of  bis  residence.  The  statnte  ex- 
pressly commands  that  the  return  shall  state 
that  the  service  was  in  the  county  In  which 
the  peison  served  resides,  and  declares  that, 
unless  this  Is  done,  the  service  shall  be  in- 
valid. The.  service  being  thus  Invalid,  and 
there  having  been  no  appearance  by  the  cor- 
poration before  the  Jtistice,  the  judgment,  un- 
der such  circumstances;  Is  an  absolute  nul- 
lity. An  Invalid  service  Is  the  same  as  no 
service  whatever,  and  the  law  is  well  settied 
that  a  Judgment  rendered  without  an  appear- 
ance by  or  service  npon  the  defendant  la 
void  for  want  of  Jurisdiction  tn  the  court  to 
pronounce  Judgment  Freem.  Jndgm.  H  495, 
521."  Now,  when  we  refer  again  to  section 
6  of  chapter  41  under  the  head  of  "The  Exe- 
cution and  Return  of  Process."  we  find  that 
when  person  of  property  is  not  to  be  taken 
Into  custody*  or  It  Is  ndt  otherwise  specially 
provided,  such  serrlce  shaU  be  subject  to  the 
regulations  comtrntned  In  the  several  secMons 
ttom  82  to  80.  Inclusive,  of  chapto'  60  of  the 
Code,  which  includes  section  38,  whicl*  pro- 
vides that  service  tudw  a^d  seetions  shall - 
be  In  the  onraty  In  which  the  person  resides, 
and  the  return  most  show  this,  and  state  on 
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whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid.  There  can 
be  no  question  but  that  this  process  should 
have  been  served  subject  to  the  regulations 
contained  In  the  several  sections  from  82  to 
39,  inclusive,  of  chapter  60  of  the  Code,  be- 
cause neither  parson  nor  property  was  to  be 
taken  Into  custody,  and  it  is  not  otherwise 
specially  provided.  Section  7  of  chapter  124 
provides  on  whom  the  process  may  be  served, 
to  wit,  "any  person  apx)ointed  pursuant  to 
law  to  accept  service  of  process  for  It,"  but 
Is  silent  as  to  the  manner  in  which  socb 
service  may  be  made;  and  when  the  officer 
executing  the  process  wishes  information  as 
to  the  r^ulatlons  respecting  such  service  and 
his  return  thereon,  be  finds  It  alone  in  the 
last  para^pb  of  secUon  6  of  chapter  41  of 
the  Code,  and  In  sections  from  82  to  89,  In- 
dualTe,  In  chapter  60  of  ttae  Cod&  TbB  case 
of  Railway  Go.  v.  Ryan,  suiffa,  holds  that 
a  retnm  of  aervUx  of  a  summons  Issued  by 
a  Justice  ag^nst  a  corporation  on  ttae  attoz^ 
n^  appointed  under  chapter  64  to  accept 
service,  etc.,  most  show  that  socb  service 
was  In  ttae  county  In  which  he  resides,  to. 
Bun;»rt  Its  TaUdlty;  the  last  clause  of  sec- 
tion 34  of  chapter  60  of  the  Code  providing 
that  service  may  be  made  on  any  corpora- 
tion In  the  manner  [described  for  similar 
proceedlnffB  in  tbe  drcnit  court,  (me  of  which 
modes  is  service  on  such  attorney;  and- 
who)  we  inquire  how  it  is  to  be  served  the 
answer  Is  found  in  said  section  88,  which 
provides  that  sncb  service  shall  be  In  tbe 
county  in  wbleh  such  attorney  retfdes,  and 
the  return  must  show  this,  and  state  on 
whom  the  service  was,  otberwlae  the  service 
shall  not  be  valid.  Service  on  such  attorney 
Is  to  be  made  predsdy  as  it  Is  upon  the 
president  of  such  corporation,  and  this  court 
has  held,  in  the  case  ot  Taylor  v.  Ballnnd 
Co.,  85  W.  Va.  S28, 18  S.  B.  1000,  that  service 
of  a  summons  In  an  action  before  a  Justice 
against  a  domestic  ndlroad  corporation  upon 
Its  presldoit  must  be  in  the  county  in  which 
be  resides,  and  the  return  must  show  that 
tact,  else  It  Is  Invalid,  and  that  a  judgment 
based  on  a  retnm  of  service  not  showing  that 
fact,  there  being  no  appearance.  Is  void.  In 
the  case  under  consldwation,  there  having 
been  no  appearance  by  the  defendant  previ- 
ous to  tbe  motion  to  quash,  and  tbe  service 
of  tbe  process  being  Invalid,  my  conclusion 
Is  that  the  Judgment  complained  of  is  vtrtd, 
being  a  Judgment  without  service  of  process, 
and  without  Jurisdiction  of  the  person.  See 
1  Bbick,  Judgm.  i  228;  Freem.  Judgm.  H  495, 
521. 

Having  reached  this  conclusion.  It  mlffbt 
be  unnecessary  to  allude  to  any  of  the  other 
questions  raised  by  the  assignment  of  error, 
but,  as  a  question  la  raised  as  to  the  validity 
of  tbe  appointment  of  J.  E.  Frazier,  sheriff 
of  Putnam  county,  administrator  de  bonis 
non  of  the  pereonal  estate  of  W.  E.  Fife,  de- 
ceased, without  discussing  or  passing  upon 
the  question  raised  as  to  whether  a  demurrer 


was  the  proper  mode  of  suggesting  that  quech- 
tion,  or  whethw  a  plea  in  aisatement  would 
have  been  the  only  way  of  Inlnging  the  ques- 
tion before  the  court,  as  the*  case  must  be 
remanded.  I  regard  it  proper  to  say  that, 
where  an  administrator  is  properly  appf^ted 
by  the  clerk  of  the  county  court,  he  need  not 
wait  until  the  conflrmation  of  such  appoint- 
ment by  the  comity  court  before  he  ivoceed* 
to  institute  such  suits  as  may  be  necessary 
In  pnverly  administering  the  estate  of  his  in- 
testate; otherwise  one  of  tbe  principal  ob- 
jects contemplated  In  allowing  the  clerk  to 
appoint  personal  representatives  would  be 
defeated.  But  while  it  Is  true  the  clerk  of 
the  county  court  may  appoint  personal  repre- 
sentatiTOi  in  vacation,  such  amMlntments,  in 
order  to  be  effectual,  must  conform  to  the 
requirements  of  tlw  statute.  Now,  section  10 
of  diapter  85  of  the  Code  provides  that:  **lt 
at  any  time  tliree  months  dapse  wltbont 
there  being  an  executor  or  administrator  of 
the-  estate  of  tbe  deceased  (except  during  a 
contest  about  ttae  decedent's  will  or  dnzlnff 
tile  infancy  or  aba»ee  of  tbe  executor)  the 
court  before  whom  the  will  was  admitted  to 
probate,  or  bavfaig  Jurisdiction  to  grant  ad- 
ministration, shall  on  the  motion  of  any  per- 
son order  ttie  sberiff  or  other  <^cer  of  the 
counljr  to  take  into  his  posseeaLon  tbe  estate 
of  such  decedvit  and  administer  tbe  sam^ 
wtaMeupon  ench  alierlff  or  otiier  otBeee  wttfa- 
out  taking  any  other  oath  of  ofllce  or  living 
any  other  b«id  or  seearlty  than  be  may  bare 
bofioro  taken  or  given  shall  be  the  admin- 
istrator," etc.  Tbe  order  made  the  cl^ 
of  the  county  court  of  Putnam  county  on 
the  21st  day  of  Jmrn,  1893.  rente  as  follows: 
"It  appearing  that  O.  T.  JBIfia,  who  was  on 
the  letta  day  of  July,  1891,  by  the  clerk  of 
tbis  court.  In  vacation,  anointed  admtaila- 
trator  of  the  personal  estate  W.  B.  Fife, 
deceased,  has  since  that  time  departed  tbls 
life,  now„  ttafflr^ore.  I,  R.  A.  Salmuis,  elerfc 
of  the  county  court  of  Putnam  county,  upon 
the  motimi  of  J.  T.  Bowyer,  do  appoint  J.  B. 
Fraslor.  abeilfl  of  this  eounty.  administrator 
de  b(mia  non  vC  the  pammal  estete  of  tike 
said  W.  B.  FUe.  deceased."  Now.  1*  ^oes 
not  appear  on  the  face  of  tbe  order  that  three 
months  had  elapsed  wfthont  there  beli^  an 
administrator  «nC  the  deceased;  neither  dOes 
the  order  direct  said  Praster,  as  sbnlff  of 
the  county,  to  take  into  his  posscsalim  the  es- 
tate of  the  deceased,  and  administer  tiie 
same,  and  it  seems  from  tbe  language  of  tbe 
statute  that  su<^  an  order  is  required  before 
such  sheriff  should  be  constituted  ttae  ad- 
minlstratcff.  Tbe  order,  therefore,  appears  to 
be  defective  In  form  and  substence.  But  as 
I  have  reached  tbe  CMidusion  that  the  Judg- 
ment comirialned  of  is  void  for  want  of  Juris- 
diction,  the  process  never  having  been  served 
upon  tbe  defendant,  it  is  useless  to  discuss 
the  other  questions  presented  hy  the  record. 
The  Judgment  must  be  reversed,  tbe  vndict 
set  aside,  and  the  cause  remanded,  with 
coats  to  ttae  plaintiff  in  erroK 
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BOBINSON  T.  WBST  TIBOIMIA.  ft  P.  B. 

CO. 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 
April  13, 1805.) 

DBA,TH  or  BMPLOTB~Ck>![TKIBOTOBT  NBOLiasKoa 
— SnFTICIBMCT  OF  EviDBKIB. 

1.  An  engineer  rons  his  train  on  a  16'  caFT& 
at  a  high  rate  of  speed  for  such  a  curve,  and 
against  the  express  orders  to  him  of  the  railroad 
companj.  requiring  him  at  tiiat  place  to  go  slow. 
The  engine,  with  four  cars,  leaves  the  track, 
'nrherob.v  the  engineer  Is  killed.  There  is  some 
evidence  tending  to  show  that  the  outer  rail  of 
the  curve  is  not  nigber  than  the  Inner  one.  Ont- 
side  of  mere  conjecture,  this  la  all  that  U  known 
of  the  cause  of  the  accident.  There  can  be  no 
recovery  against  the  company  for  negligently 
causing  his  death ;  for  it  thus  appears  that.  If  the 
lowuess  of  the  outer  rail  was  a  cause  of  the  ac- 
<^dent,  his  own  want  of  due  care  and  his  viola- 
tion of  orders  contributed  to  cause  the  same. 

2.  A  verdict  based  alone  on  mere  conjecture, 
without  evidence  to  support  it.  where  the  rule  as 
to  the  burden  of  proof  requires  some  ratable 
affirmative  evidence,  ahould  not  be  permitted  to 
stand. 

3.  Contributory  negKgenoe  is  a  bar  to  tile 
rigftt  of  recovery. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Lewis  county. 

Action  by  Lilly  M.  Robinson,  administra- 
trix, against  the  West  Vlrifinla  &  Pittsburgh 
Railroad  Company,  to  recover  for  the  death 
of  decedent  Plaintiff  had  Judgment,  and 
defendant  brings  error.  Reversed. 

.Tohn  Brannon  and  W.  Mollolian,  for  plain- 
tiff in  error.   W.  B.  McGar7,  for  defendant 

in  error. 

HOLT,  P.  William  Robinson,  plaintiff's 
Intestate,  was  a  locomotive  engineer  ou  de- 
fendant's railroad,  running  from  Weston 
south  to  Braxton  C.  H.,  and  bad  been  for 
three  years  next  preceding  the  lamentable 
accident  which  caused  his  death,  on  tbe  10th 
day  of  December,  1892.  On  that  day  he 
started  to  run  engine  No.  1  and  12  empty 
freight  oars  from  Weston  to  Sutton.  At  the 
Beudale  16°  curve,  1%  miles  from  tbe  start- 
lug  point,  while  running  at  the  forbidden 
rate  of  speed  of  about  20  miles  an  hour,  the 
train  and  four  cars  left  tbe  track,  kllUug  tbe 
engineer  Robinson,  and  crippling  badly  bis 
flreraau,  William  Byers.  There  was  evi- 
dence tending  to  show  that  on  this  curve, 
at  or  near  where  tbe  train  ran  off  on  tbe 
outer  side,  the  rail  on  that  side  was  not 
higher  than  the  inner  rail.  Tliere  was  a 
verdict  for  the  plaintiff  for  ?4,000.  A  mo- 
tion for  a  new  trial  was  overruled.  Judgment 
rendered  on  the  verdict,  and  from  that  this 
writ  of  error  was  awarded. 

It  is  the  personal  duty  of  the  railroa-'l  com 
pany,  no  matter  by  whom  it  may  be  or  Is  to 
be  directly  performed,  to  provide  a  reasona- 
bly proper  and  safe  railroad  track,  macbiu- 
ery,  and  other  suitable  means  and  appli- 
ances, and  maintain  and  keep  tbem  thus  rea- 
sonably safe,  and  also  reasonably  fit  and 
proper  fellow  servants.  Tbe  seiTant  takes 
upon  himself  the  risks  incident  to  tbe  em- 


ploym«it  A  •errant  bavtag  knowledge  of 
danger  about  blm  must  use  diligence  and 
care  In  protecting  himself  from  harm,  and 
not  willfully  encounter  dangm  which  are 
known  to  Urn.  Neither  can  he  recorer  if 
his  Injury  was  the  direct  result  of  his  own 
disobedience  of  orders.  In  tbe  case  given, 
the  mere  fact  of  the  accident  creates  no  pre- 
sumption  of  negligence  on  the  part  of  tbe 
company.  That  must  be  done  by  affirmative 
testimony,  and  the  harden  of  such  proof  Is 
on  the  plaintiff;  and,  if  It  thereby  also  la 
made  to  appear  that  the  fault  of  the  decedent 
contributed  dtrecUy  to  the  result,  the  right 
to  recover  does  not  arise,  but  otherwise  the 
contributory  fault  and  negligence  of  tbe 
plaintiff's  Intestate  Is  matter  of  defense,  and 
proof  thereof  must  come  from  the  defendant. 
Mere  conjecture  alone  cannot  supply  the 
place  of  the  proof  required.  To  believe  on 
conjecture  and  to  conjecture  without  evi- 
dence will  not  do.  If  there  is  no  evidence 
of  negligence  in  any  fairly  appreciable  de- 
gree tending  to  prove  defendaut's  negligwce, 
then  the  court,  on  motion,  should  Instruct 
the  Jury  to  And  for  the  defendant;  and  the 
court  must  decide  when  tbe  case  calls  for 
such  Instruction,  for  to  that  extent  it  is  a 
question  of  law  arising  out  of  tbe  testi- 
mony: but  if,  in  the  oplulm  of  the  court, 
the  evidence  tends  in  a  fairly  appreciable 
degree,  not  by  a  mere  scintilla,  to  prove  neg- 
ligence on  the  part  of  the  defendant,  then 
the  question  should  be  submitted  to  the 
jury.  If  the  verdict  be  for  the  plaintiff,  and 
it  Is  without  evidence,  In  the  above  sense, 
on  some  essential  point,  or  it  manifestly  ap- 
pears that  there  Is  a  clear  and  decided  pre- 
ponderance of  evidence  thereof  against  tbe 
finding  of  the  Jury,  then  the  verdict  should 
be  set  aside,  and  a  new  trial  awarded;  for, 
under  our  present  statute,  all  tbe  evld^ice 
must  be  considered. 

The  contention  of  the  plaintiff  Is  that  the 
verdict  is  Justified  becauiie  it  was  made  to 
appear  ttiat  the  railroad  company  failed  to 
provide  tbe  decedeut  with  a  reasonably  safe 
and  proper  engine,  or  a  reasonably  safe  and 
proper  track,  at  the  Bendale  curve.  The 
defendant  contends  that  plaintiff  falls  to 
make  out  his  case  on  either  ground,  or  to 
show  by  evidence,  In  any  fairly  appreciable 
degree  of  convincing  effect,  that  defendant 
was  negligent  In  any  respect,  or  to  put  the 
cause  of  the  accident  or  how  It  occurred  on 
any  gruund  higher  tlian  mere  conjecture; 
and  that,  conceding  this  to  be  tbe  proven 
cause,  then  it  appears,  by  tbe  uncontradicted 
testimony  of  his  fellow  servants  who  were 
on  the  train,  that  he  ran  it  on  this  sharp 
curve,  which  he  well  knew,  at  a  speed  of 
20  miles  an  liour,  whereas  he  was  warned  of 
tbe  character,  and  expr-essly  told  by  those 
whose  duty  it  was  to  command  to  be  care- 
ful and  not  run  tbe  Beudale  curve  at  a 
higher  speed  than  about  8  miles  an  hour, 

1.  Was  tbe  engine  a  reasonably  safe  and 
proper  one?   The  machinist  In  the  ahop  who 


Digitized  by  Google 


fiOUTHBABTBBN  RBPORTBR.  ToL  2L 


(W.  Va. 


brooght  out  mglnft  No.  1  for  ttie  trip,  and 
lupected  It  and  cartfnllr  examined  it  at 
the  time  and  for  the  ocoulon,  aaya  It  was 
In  good  condition.  So,  also,  tlie  pon7  truck 
under  the  engine  vbldi  leads  it  Tbe  lead 
wheelB  of  tbe  track  were  new  and  unworn, 
not  having  seen  more  than  two  months' 
service,  at  the  longest,  and  presumably  bad 
not  lost  their  flare.  He  appears  to  be  a 
capable  man  of  experience  In  such  matters. 
Another  engineer,  who  knew  No.  1  well, 
saw  It  that  day.  Says  No.  1  was  the  best 
of  the  three  engines  at  that  point,  and  bad 
nothhig  wrong  with  it  that  day.  In  foct, 
Just  after  the  accident,  it  seems  to  have 
been  In  woritlng  order,  except  a  flange  of  a 
wheel  was  partly  broken  off  by  what  ap- 
peared to  be  a  fresh,  bright  break.  To  this 
nothing  In  contradiction  Is  shown,  except 
that  No.  1  was  an  old  engine,  which  at 
some  former  time  had  been  in  a  wreck, 
whereby  the  pilot  bad  l>e«i  broken  off;  but 
It  had  undergone  many  repairs  and  substi- 
tution of  parts,  and  was  at  the  time  In  ques- 
tion a  good  engine,  in  good  running  order, 
"and.  If  properly  managed,  could  have  han- 
dled the  train  of  empties  saftiy,"  using  the 
language  of  one  of  the  brakemen  on  tbe 
train  at  tbe  time  of  the  accident 

2.  Was  tbe  accident  caused  by  an  unsafe 
track  at  Bendale  curve?  It  Is  a  16"  curve; 
that  Is,  one  with  a  radius  of  S5S  feet.  Is 
such  a  curve,  on  such  a  road,  at  an  exception- 
ally sharp  degree,  negllgMice  per  se?  We  are 
not  so  Informed  by  any  testimony  in  the 
cause;  and  It  Is  not  matter  of  general  knowl- 
edge, especially  when  the  company,  as  In 
this  case,  puts  Its  finger  on  tbe  very  place, 
telling  the  engineer:  "Run  slow  here;  do  not 
exceed  the  rate  of  eight  miles."  So  the  rules 
of  the  company  prescribed.  The  decedent 
was  an  engineer  on  the  road  of  two  or 
three  years'  standing,  and  knew  tbe  curve 
w^,  and  It  was  his  duty  to  use  diligence 
and  care  to  protect  himself  from  harm. 

But  it  Is  said  the  outer  rail  was  not  five 
inches  higher  than  the  inner  one,  as  it 
should  be,  and  this,  In  so  sharp  a  curve, 
caused  the  accident  On  this  point  plaintiff 
Introduced  the  testimony  of  a  civil  engineer 
of  some  railroad  experience  during  several 
years,  who  bad  occasion  to  pass  along  close 
to  the  curve  once  or  twice  a  week  for  some  six 
weeks,  who  noticed  tlie  track  during  the 
week  preceding  tbe  accident.  He  says  that 
the  rail  on  tbe  outside  of  the  track  was  too 
low;  that  he  noticed  a  place  where  the 
wheels  were  climbing  and  cutting  off  the 
flsh-bar  bolts;  that  these  bolts  had  tbe  ap- 
pearance of  having  been  partially  cut  by 
the  flanges  of  the  engine,  and  had  been 
taken  out  and  replaced  two  or  three  times; 
that  the  outer  rail  he  supposed  to  be  flve 
Inches  too  low,  and  he  considered  It  to  l>e 
in  such  condition  that  an  accident  was  liable 
to  occur  at  any  time,  from  the  fact  that  the 
outside  rail  was  too  low,  and  be  made  that 
remark  to  another  witness,  who  waa  passing 


th6  place  with  blm  some  two  or  tbree  weeki 
before  tbe  actddent  But  this  Is  met  on  the 
other  side  by  tbe  testimony  of  Rehoofc,  tbe 
supervlBor  of  tbe  road,  who  had  been  en- 
gaged In  I^ng  and  rcfnlring  track  on 
that  road  and  the  Baltimore  &  Ohio  for  17 
years.  Had  worked  as  a  section  band,  sec- 
tion boss,  and  on  up  to  tbe  position  he  now 
held  as  supervisor  of  tbe  road  from  Weston 
to  Sutton,  and  to  Camden,  on  tbe  Qanley. 
the  southern  terminus.  Had  laid  the  track 
in  question.  Had  that  day,  not  more  than 
two  hours  ahead  of  this  train,  CEamined  tbe 
track  on  the  Bendale  curve,  and  found  it 
then  all  right  In  good  repair,  and  safe  con- 
dition, and  was  on  the  road  600  yards  south 
of  the  place  of  the  accident  when  it  oc- 
curred. "The  track  was  then  In  falriy  good 
condition.  I  examined  It  That  was  a  part 
of  my  duties."  In  comparing  the  testimony 
of  tb^e  two  witnesses  on  this  point,  Mr. 
Qlbson  does  not  locate  the  low  place  in  the 
outer  rail  as  the  place  where  the  engine  left 
the  track,  but  as  some  point  on  this  ctirve, 
and  it  was  two  or  three  days  before  the  ac- 
cident Rehook  says  the  outer  rail  was 
given  an  elevation  of  Are  inches  at  that 
place.  Has  been  kept  up  to  Just  about  that 
ever  since,  and  to  see  that  that  was  done 
was  a  particular  part  of  his  business,  and 
on  the  day  of  the  accident  at  the  place 
of  derailment  It  had  about  that  elevation. 
He  says:  "On  that  day  the  track  was  per- 
fectly safe  to  run  at  any  rate  of  speed  that 
the  curve  would  admit  of.  Of  course,  it 
was  a  sharp  curve,  and  you  could  not  make 
any  great  rate  of  speed  over  It" 

Here  the  question  occurs,  what  was  the 
safe  and  proper  rate  of  speed  ?  Rehook  says 
that  be  requested  Mr.  Lane,  the  assistant 
superintendent  to  notify  all  trainmen  to 
run  there  at  a  rate  not  to  exceed  six  miles  an 
hour.  He  did  not  himself  mention  any  par- 
ticular speed  to  Engineer  Robinson.  He 
simply  told  him  to  be  careful.  He  cautioned 
Robinson  twice  in  regard  to  running  round 
this  Bendale  curve,  and  several  others.  "I 
told  him  It  was  a  very  sharp  curve,  and  a 
dangerous  place,  and  be  ought  to  be  very 
careful  in  running  round  it"  Robinson  had 
run  engines  on  this  road  as  engineer  dur- 
ing a  period  of  two  or  three  years.  He  was 
a  good  engineer,  but  was  Inclined  to  run 
too  fast  as  all  who  knew  him  and  speak 
on  the  subject  testify.  But  what  was  the 
direct,  proximate  causes  or  cause,  Is  a  mat- 
ted of  inference  or  matter  of  conjecture? 
A.  W.  Marsh,  a  brakeman  who  was  on  the 
train  at  the  time,  says:  "We  were  running 
over  tbe  maximum  speed  when  we  went 
off.  It  would  have  run  without  steam,  be- 
ing down  grade,  Just  before  the  curve  was 
reached;  bntheuaed  steam  on  the  down  grade, 
and  was  running  anyhow  between  18  and  20 
miles  an  hour  when  she  Jumped  the  track." 
J.  P.  Fox  was  the  conductor  on  the  train. 
He  says  that,  up  to  a  point  within  400  or 
600  or  600  feet  of  tbe  place  of  ttie  acddent. 
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he  was  maklnr  10  or  12  miles  an  hoar. 
Wbeo  he  itarted  down  grade,  he  seemed  to 
be  BtUl  pnUlns  the  throttle  open  more,  and 
gatberlnff  more  speed  as  be  went  down  the 
grade.  "As  near  as  I  can  judge,  be  waa 
mnnlng  20  miles  an  honr  when  the  engine 
jumped  the  track."  William  Byers,  the  fire- 
man, who  was  badly  hurt  in  the  accident, 
says  that  at  the  time  the  speed  was  about 
15  miles  an  hour.  Rehook  was  within  500 
or  QOO  yards  of  the  train,  and  In  sight  until 
It  turned  Into  the  curve  where  the  accident 
happened,  and  conld  tell  that  the  train  was 
running  the  down  grade  with  steam  on. 
That  he  was  not  running  at  this  forbidden 
and  dangerous  rate  of  speed  at  the  time 
there  Is  nothing  In  this  record  that  proves 
or  tends  to  prove,  but,  on  the  contrary,  the 
Inferences  tend  to  confirm  these  uncontra- 
dicted witnesses.  An  elevation  of  the  outer 
rail  of  1^  Inches,  not  observable  by  one 
measuring  with  his  eye,  might  have  been 
enough  for  a  speed  of  10  miles  an  honr,  and 
Jnst  as  safe  perhaps,  at  that  speed,  as  an 
elevation  of  4%  Inches  would  have  been  at 
a  speed  of  20  miles  an  honr.  There  can  be 
no  escape,  as  It  appears  to  me,  from  the  con- 
clusion, under  this  evidence,  that,  if  the 
lowness  of  the  outer  rail  was  one  of  the 
causes,  the  fast  speed,  in  violation  of  ex- 
plicit orders,  at  least  contributed  directly 
to  bringing  about  the  accident,  and  tliat 
would  be  a  bar  to  the  right  of  recovery. 
The  experts  who  went  upon  the  ground  at 
once  for  the  purpose  of  examining  and  rem- 
edying the  condition  of  affairs,  and  ascer- 
taining the  cause  of  the  accident,  testify. 
The  assistant  superintendent,  a  man  of  18 
years*  experience  in  such  matters,  was  on 
the  ground  as  soon  as  he  conld  get  there; 
about  the  first  one  from  Weston  on  the 
ground.  He  says:  "I  examined  everything 
connected  with  it,  so  as  to  form  an  opinion 
as  to  the  cause  of  the  accident  The  broken 
parts  of  the  wheels  were  some  10  or  12  feet 
from  where  the  wheels  left  the  track,  so 
that  the  fianges  seemed  to  have  broken  aftw 
the  wheels  were  otr  the  raUa  There  were 
no  flaws  In  the  wheels.  The  engine  was 
all  right  She  had  gone  through  a  severe 
test  Had  mn.  nearly  100  yards  against  the 
rocks^  Hy  theory  was  that  the  train  had 
left  the  track  on  account  of  something  being 
on  It,  or  that  the  engineer  bad  been  running 
St  a  very  rapid  rate  of  speed,  and  the  mo- 
mratmn  caused  the  train  to  nm  too  fast 
It  was  regarded  as  being  a  aerwe  curve, 
and  on  that  account  we  prescribed  extra 
rales  on  slow  running  there,  and  considered 
it  necessary  that  a  trahi  should  run  slowly 
there,  not  only  on  account  of  the  cnrre,  bnt 
also  on  account  of  the  county  rood.  Bn- 
glnewa  were  cautioned  to  ran  very  alow^. 
and  the  instroctlon  at  one  time  ma  not  to 
exceed  eight  miles  per  hour  round  that 
curve;"  After  patting  all  the  focts  together 
as  best  he  could,  npon  the  ground,  he  gives 
tba  above  as  bis  probable  Inference,  founded 


«i  evidence  too  dtfecttve  to  enable  bSm  to 
give  us  anything  beyond  his  conjecture  as 
to  the  probable  cause  or  causes  of  the  ac- 
cident; and  the  case  seems  to  be  left  by  the 
evidence  In  that  condition.  There  la  cer- 
tainly nothing  to  fix  upon  the  defendant  any 
llablllt7  for  the  aa;Ident;  for,  If  the  lowness 
of  the  outer  rail  was  a  cause,  the  rapid  and 
forbidden  rate  of  speed  of  the  engineer  con- 
tributed to  bring  It  about  No  reasonable 
theory  of  the  evidence  will  support  the  ver- 
dict Therefore,  If  we  cannot  say  that  a 
16"  curve  is  negligence  per  se,  we  must  eay 
that  this  verdict  tried  by  this  record,  is  either 
wholly  without  evidence  on  that  essential 
point  or  that  the  fast  running  against  or- 
ders contributed  to  the  result;  and  if  it  Is 
our  place  to  see  that  even-handed  justice  be 
meted  out  as  near  as  may  be,  according  to 
the  very  trath  of  the  matter  before  us,  a 
new  trial  must  be  granted;  and  It  is  so  or- 
dered. 


(«  W.  Vs.  UN 
BRAOr  V.  Smi/TNER. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30.  1895.) 
Uauoioos  FaoBEODTio^i^Evroairoa  as  so  Pboba- 

BLB  CaUSC. 

1.  The  waiver  of  a  prelimlnarr  examination 
by  a  person  charged  with  crime  Is  prima  fade 
evidence  of  probable  cause. 

2.  "The  discharge  by  a  justice  of  the  plain- 
tiff of  one  who  has  been  arrested  and  brou^t  be- 
fcre  bim  for  ezamioatloQ  or  the  refoBsl  of  the 
grand  Jury  to  indict  him  is  prima  focle  evidence 
of  want  of  probable  cause  but  it  is  liable  to  be 
rebatted  by  proof."  When  the  refusal  of  the 
nand  jury  to  indict  Is  opposed  to  the  refusal  of 
me  justice  to  discharge,  one  rebuts  the  other,  w> 
as  to  render  neither  prima  fade  evidence  of  the 
existence  or  want  of  probable  cause;  and,  if  the 

Slaintiff  manages  In  any  waj  to  have  the  evi- 
ence  for  his  defense  considered  hy  the  grand 

iary,  their  finding  Is  tantamount  to  an  acquittal 
7  a  petit  Jury,  and  ii  not  prhna  fade  evidence 
of  the  want  of  ivobable  eatiss  on  the  part  of  the 
prosecutor. 
^yUabui  by  the  Oonrt) 

Error  to  circuit  court  Webst«  cmnty. 

AcUon  by  O.  I*.  Bndy  agatost  F.  P.  StUt- 
ner  for  maUctona  prosecntton.  Flalntlff  had 
judgment,  and  defendant  brings  error.  Re- 
versed. 

W.  B.  R.  byrne,  f<H-  plalntUf  In  error. 

DBNT,  J.  This  is  a  case  of  malicious  pros- 
ecution of  O.  Ii.  Brady,  plaintiff,  against  F.  P. 
Stlltner,  defendant  from  the  circuit  court  of 
Webster  connty.  The  tecta  are  as  fttllows. 
to  wit: 

la  a  certain  suit  between  the  plalntUf  and 
the  defendant  the  matt»>  In  dlapnto  appears 
to  have  been  whether  said  defendant  agreed 
to  charge  2S  eenta  or  SO  outs  for  the  ec- 
tnal  services  of  a  certain  animal,  each  time 
such  animal  was  used.  The  plaintiff  tesUfled 
that  the  defoidant  agteed  with  him  only  to 
charge  him  ^  c«it8.  Thereupon  the  defend- 
ant made  the  necessary  affidavit  that  the 
phUntUE  had  sworn  taluSy,  and  caused  a  war* 
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not  to  Issue,  on  which  the  plaintiff  was  ar- 
rested, and,  being  brought  before  the  justice, 
waived  examination  on  the  charge,  and  gave 
a  recognizance  for  his  appearance  before  the 
circuit  court  to  answer  an  Indictment  When 
the  grand  jui7  met  to  inquire  of  the  charge, 
after  the  drfcndant's  evidence  bad  been 
beard,  plaintiff  had  his  two  sons  and  attorney 
sworn  and  eent  before  the  grand  Jury  to  tes- 
tify regarding  the  cbarge.  The  grand  Jury 
failed  to  find  an  Indictment,  and  plaintiff  was 
discharged.  He  then  sued  the  def «idant  for 
malldous  prosecution,  and  obtained  a  judg- 
ment for  f600.  From  this  Judgment  a  writ 
of  error  was  granted  the  defendant,  who  here 
relies  on  the  following  errors,  to  wit: 

"(1)  That  the  court  erred  In  giving  the  fol- 
lowing three  InBtructlone  for  the  plaintiff:  •No 
4.  The  court  instructs  the  Jury  that  If  they  be- 
lieve from  ttie  evidence  that  F.  P.  Stlltner 
made  a  cranplalnt  before  J.  A.  Howell,  Jus- 
tice, accusing  defendant,  G.  I*  Brady,  with 
committing  perjury,  and  If  the  said  Brady 
waived  an  examination  before  the  Justice,  and 
was  required  to  enter  Into  a  recognlmnce  to 
appear  before  the  drcnlt  court  to  answer  an 
Indictment  to  be  preferred  against  hira  by 
the  grand  Jury,  and  If  the  said  Stlltner  ap- 
peared before  the  grand  Jury  as  a  witness 
against  said  Brady,  and  If  the  grand  Jury  re- 
fused or  failed  to  find  an  Indictment  against 
said  Brady  fw  the  alleged  offense,  and  be  was 
dladiarged  by  the  conrt.  It  Is  prima  &cle  evi- 
dence of  want  of  probable  cause  on  the  part 
of  said  Stlltner  In  making  the  accusation 
against  said  Brady  and  procuring  his  arrest, 
and  It  throws  the  burden  of  proof  upon  said 
Stlltner  to  show  that  he  bad  probable  cause 
in  making  the  accnsatltm  aforesaid,  and  the 
Jury  have  the  right  to  Infer  malice  on  the  part 
of  said  Stiltner  If  It  appears  tiiat  there  was 
want  of  probable  cause.'  'No.  7.  The  conrt 
Instructs  the  Jury  tint  what  will  or  will  not 
amount  to  probable  cause  will  depend  upon 
the  circumstances  of  the  case,  and  the  dis- 
charge of  the  plaintiff.  Brady,  by  the  grand 
Jury  is  pilma  ftcle  evidence  of  the  want  of 
probable  canse,  and  sufficient  to  throw  upon 
the  defendant,  Stlltner,  the  burden  of  pror- 
Ing  the  contrary.  No.  &  The  court  Instructs 
the  Jury  that  it  Is  the  duty  of  a  grand  Jury 
to  indict  a  person  who  Is  charged  with  an 
offense,  and  recognized  to  appear  before  the 
circuit  court  to  answer  an  indictment  to  be 
preferred  against  him;  and  if  It  appears  by 
the  testimony  before  the  graud  Jury  tbat 
there  is  probable  cause  of  the  guilt  of  the  per- 
son It  Is  the  duty  of  the  grand  Jury  to  indict 
him,  and,  if  they  fall  or  refuse  to  indict,  It  Is 
prima  facie  evidence  that  there  was  want  of 
probable  cause.' 

"(2)  The  court  erred  In  refusing  to  give  the 
following  instructions  for  the  defendant:  'No. 
1.  The  jury  Is  Instructed  tbat  If  they  believe 
from  the  evidence  that  the  defendant  be- 
lieved, either  from  facts  within  his  own 
knowledge  or  from  Information  derived  from 
othws,  that  the  plalntUf  made  the  Calae  state- 


ment  <»i  oath  as  stated  In  the  complaint  up- 
on which  the  warrant  of  arrest  was  issued  by 
the  Justice,  then  the  defendant  had  probable 
cause  upon  which  to  base  such  complalntr 
and  the  jury  should  find  for  the  defendant 
No.  2.  The  Jury  is  Instructed  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  was 
arrested  upon  a  warrant  Issued  upon  a  com- 
plaint made  by  the  defendant,  and  taken  be- 
fore a  Justice  for  examination,  and  tliat  the 
plaintiff  waived  such  examination,  and  en- 
tered Into  a  recognizance  lo  ansKrer  an  In- 
dictment upon  the  matter  charged  In  said 
complaint,  then  such  waiver  is  prima  fftde 
evidence  that  fliere  was  at  least  probable 
cause  snfflcleAt  to  justify  the  defendant  In 
making  tSm  said  omvlalnt*  'No.  4.  The  Jury 
is  Instructed  that  If  they  believe  from  the  ev- 
idence In  this  case  that  tbere  was  prtdnUe 
cause  sufficient  to  warrant  the  justice  In  hold- 
ing the  plaintiff  to  answer  an  indictment 
then  it  Is  immaterial  wheOier  Uie  grand  jury 
found  such  indictment  or  not,  or  wbeOiw  or 
not  there  was  evidence  sufficient  to  warrant 
the  grand  jury  In  finding  such  IndlctnWDt* 
*Na  8.  If  the  Jury  believe  trcm  the  evldoice 
that  the  plaintiff  or  bis  attorney  wait  btfore 
the  grand  jury,  or  sent  any  witness  or  wit- 
nesses before  the  grand  jury,  to  prevent  tbe 
finding  of  an  Indictment  agataist  the  plaintiff 
upon  the  cbarge  set  fordt  in  the  defdaratl<m» 
that  is  a  circumstance  brartng  ixpon  the  qoes- 
tlon  of  probable  cause  pnq>er  to  be  ooralderea 
by  tbe  jtiry.' " 

The  real  quesdon  Involved  Is  whether  tbe 
defendant  had  probable  cause  to  justtfy  blm 
In  his  prosecution  <rf  the  plaintiff  for  pwjvry. 
''Probable  cause"  is  a  question  of  law,  to  be 
determined  from  the  fkicts  proven,  and  1b  de- 
fined, in  the  case  of  Ylnol  v.  Owe,  18  W.  Va. 
2,  to  be  "a  state  of  facts  actually  existing 
known  to  tbe  prosecutor  panonally,  or  by  in- 
formation derived  tnm  others."  "which.  In 
the  judgment  trf  the  oourt,  woifid  lead  a  na- 
sooable  man  of  wdinaiy  caution,  acting  caa- 
sdmHondy  oiton  these  facto,  to  brieve  tbe 
party  gnllty."  Tbe  ivoof  of  want  of  prob- 
able cause  is  with  the  plidntlff,  but  any  «vl- 
d«ice  sufficient  to  raise  a  prima  fade  case 
Is  all  that  1b  required  to  overcome  the  weak 
presumption  of  its  existence,  and  to  cast  the 
burden  of  proof  on  the  defendant  In  the 
case  of  yinal  v.  Core,  supra.  It  was  held  In 
the  sixteenth  syllabus  tbat  "the  dlschai^ 
by  a  Justice  of  tbe  plalntlfl  who  has  been 
arrested  and  brought  before  b<m  for  exam- 
ination, or  tbe  refusal  of  the  grand  jtiry  to 
indict  him,  is  prima  facie  evidence  of  a  want 
of  probable  cause,  but  It  Is  liable  to  be  re- 
butted by  proof."  Tbe  reason  given  for  this 
rule  in  Judge  Green's  opinion  Is,  In  effect 
that  the  only  question  presented  to  either 
the  Justice  or  the  grand  Jury  Is  whether 
there  Is  probable  cause  of  the  guilt  of  tbe 
accused,  and  a  discharge  of  the  accnsed  Is 
a  negative  determination  of  this  question  In 
his  favor  sufficient  to  raise  a  presumption  of 
Its  nonexistence.   And  the  converse  of  tbt 
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proposition  has  also  been  held,  that  the  re- 
fusaJ  to  discharge  raises  the  presumption 
that  probable  cause  does  exist.  Maddox  t. 
Jackson,  4  Mnnf.  462;  Grant  t.  Deuel,  38 
Am.  Dec.  228;  Womac^  r.  Circle,  '29  Orat. 
192.  And  It  has  also  been  held  that  where, 
on  examination,  the  justice  commits,  and 
the  grand  Jxary  fail  to ,  find  an  indictment, 
the  action  of  one  merely  offsets,  nentraUzes, 
or  destroys  the  other,  so  as  to  render  both 
<ir  tither  of  them  Talneless  to  eetahllsli  a 
prima  fade  case  either  for  or  against  the 
plaintiff,  and  thus  leaves  the  want  of  prob- 
able cause  to  be  estabUslied  by  other  testi- 
mony. Miller  t.  Railway  Co.,  41  Fed.  898. 
It  has  also  been  held  that  the  walrer  by 
the  accused  of  a  preliminary  examination 
was  prima  fade  evidence  of  probable  cause. 
Vanstckle  v.  Brown,  68  Ho.  OZT.  In  deter- 
mining  whether  the  pnwecntlon  was  founded 
on  probable  cause,  the  existing  state  of  tacts 
must  be  viewed  from  the  standpoint  of  th» 
prosecutor,  and  not  from  that  of  the  ac- 
cused. For  thiB  reajBon  trial  and  acquittal 
do  not  raise  the  presnmptlon  of  the  want  of 
probable  <»use.  GrifOn  v.'  Chubby  7  Tex. 
DOS;  Griffls  v.  SeUars,  2  Dev.  ft  B.  402; 
Bitting  v.  Ten  Byck,  82  Ind.  421;  Heldt  v. 
Webster,  60  Tex.  207;  Williams  v.  Van  He* 
ter,  8  Ma  339;  Stone  v.  Crockery  24  Pick.  81i 
Thomiwon  v.  Rubber  Co.  (Conn.)  16  AtL  6G4. 
Verdict  of  acquittal  may  be  given  notwitb- 
«tandlng  probable  cause,  because  there  is  not 
proof  of  guilt  beyond  a  reasonable  dodbt 
But  the  magistrate  and  grand  jury  have  the 
Tory  qaestlon  of  probable  cause  to  try,  and 
the  evidence  on  the  part  of  the  iHwecntlon 
is  alone  eumined,  and  the  proceeding  la  en- 
tirely ex  parte,  at  least  so  ftr  aa  the  grand 
Jury  Is  concerned.  In  Wharton's  Criminal 
Pl^li^  and  Practice  (section  860)  the  law 
Is  stated  to  be:  "The  question  bef»e  the 
grand  jnty  being  whether  a  bill  la  to  be 
found,  the  general  rule  Is  that  tiiey  should 
Itear  no  other  evidence  bnt  that  adduced  by 
the  prosecution."  And  In  section  362,  quot- 
ing from  McKean,  O.  J.,  of  Pennsylvania: 
''It  Is  the  duty  of  the  grand  jury  to  inquire 
Into  the  nature  and  probable  grounds  of  the 
charge;  but  It  Is  the  exclusive  province  ot 
the  petit  jury  to  hear  and  determine,  with 
the  assistance  and  under  the  direction  of  the 
court,  upon  points  (tf  law,  wfaetber  the  de- 
fendant Is  or  Is  not  guilty  on  the  whole  evl> 
dence  for  and  against  him.  Ton  will  there- 
fore readily  perceive  that,  If  you  examine 
the  witnesses  on  both  sides,  you  do  not  con- 
fine your  consideration  to  the  probable 
trrounds  of  charge,  but  engage  completely  In 
the  trial  of  the  cause;  and  your  return  must 
consequently  be  tantamount  to  a  verdict  ot 
acquittal  or  condemnation."  Therefore,  if 
the  grand  jury,  by  reason  of  misconduct  or 
procurement  of  any  one,  hears  the  evidence 
both  against  and  for  the  accused,  their  ex- 
nmlnation  ceases  to  be  confined  to  the  ques- 
tion of  probable  cause,  and  thdr  return,  ni 
quoted  above,  la  "tantamonnt  to  a  verdict 


of  acquittal  or  condemnation,"  and.  In  case 
of  acquittal,  should  not  be  held  to  be  prima 
facie  evidence  of  probable,  cause.  Such  is 
the  rule  In  California,  where  the  accused  is 
permitted  to  appear  before  the  grand  jury 
with  his  wltneraee.  Oanea  v.  Uallroad  Co., 
51  Gal.  140.  So  it  might  be  said  of  the  ex- 
amination before  the  magistrate,  who  hears 
all  the  evidence  both  against  and  for  the  ac- 
cused, and  ^termines  from  the  whole  evi- 
dence whether  probable  canse  exists.  To 
hold  that  a  discbarge  by  him  Is  prima  fode 
evidence  of  the  want  of  probable  canse  la 
to  cmtravene  the  other  rule,  which  is  jnst 
as  binding,  Hiat,  In  determining  whether  the 
prosecution  was  sustained  by  probable 
catise,  the  'tacts  must  be  examined  from  the 
standpoint  of  the  iffosecntor  at  the  time  of 
the  Institution  of  the  prosecution.  A  magls- 
trate  ml^^t  well  say,  aftw  hearing  all  the 
evidence,  that  tbere  was  not  suffldent  cause 
to  bold  the  accused,  while  the  facts  known  to 
the  prosecutor,  unexplained,  might  be  amply 
aufllclent  to  convict  the  accused  beyond  even 
a  reasonable  doubt.  For  Instance,  a  man's 
property  is  stolen.  It  Is  found  In  the  pos- 
session of  another  par^,  who  refuses  to 
give  up  or  tell  where  he  obtained  it  He  is 
arrested,  and,  on  examination,  proves  that 
be  came  by  it  from  a  third  party  honestiy. 
The  magistrate  discharges  him,  as  he  can 
do  nothing  else.  Now,  should  this  discharge 
be  held  to  be  prima  fftde  evidence  of  want 
of  probable  canse? 

The  rule  laid  down  In  the  case  of  Vlnal 
V.  Gore,  si^ra,  Is  entlrdy  too  btoad  to  fit 
all  cases,  and  must,  therefore,  be  regarded 
as  a  general  rule,  subject  to  exception  and 
modiflcatlon.  Where  the  accused,  on  the 
other  hand,  has  the  OKwrtonlty  of  Introdu- 
dng  his  evidence  before  the  ma^sttate,  and 
of  being  fully  heard,  and  he  waives  an  ex- 
amination, this  undoubtedly  raises  a  prima 
fttcle  oLse  of  probable  cause;  for  the  pre- 
sumption at  once  rises  that  a  reasonably 
prudent  man.  accused  of  a  crime,  who  was 
in  a  condition  to  show  that  the  accusation 
was  without  probable  cause,'  rafber  than  rest 
under  an  unjust  susptdon.  would  gladly 
seize  the  very  first'  (H>p(Htnnity  that  present- 
ed Itself  to  establish  his  innocence.  His  fall- 
ure  to  do  so  is  ft  matter  of  bis  own  choos- 
ing, and  fbr  the  unfavorable  presumption 
east  upon  him  he  baa  no  one  to  blame  but 
himself.  If,  in  so  doing,  he  acts  with  the 
malldouB  Intention  of  increasing  his  own 
hardships,  eqienses,  and  difficulties  tor  the 
purpose  of  enhandng  any  prospective  dam- 
ages he  may  seek  to  recover  from  his  ac- 
cuser, be  ought  not  to  be  permitted  to  ac- 
complish his  purpose,  but  his  damages  should 
be  limited  to  the  unavoidable  results  of  the 
prosecution.  King  t.  Oolvln,  11  R.  I.  582. 
It  has  been  well  said  that  "actions  for  ma- 
licious prosecutions  are  regarded  by  the  law 
with  jealousy.  Lord  Holt  said,  a  hundred 
and  fifty  years  ago,  that  they  Vragbt  not  to 
be  favored,  bnt  managed  with  great  cau- 
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tion.'  Tbelr  tendency  Is  to  dlscooiage  proao' 
cation  for  crimes,  as  they  eaqpose  the  prose- 
CDtors  to  dvil  salts.  And  the  lore  of  Jostles 
may  not  always  be  strong  enough  to  induce 
IndiTldnals  to  commence  prosecatlona  when. 
If  they  tail,  they  may  be  subjected  to  ez< 
pense  of  litigation,  if  they  be  not  mulcted 
in  damages."  This  action  should  ther^re 
"be  carefully  gnorded,  and  Its  true  prlnt^Ies 
strictly  adhwed  txi,  that  It  m^  no^  on  the 
one  hand.  Impede  the  free  course  of  public 
Jnstlce,  nor,  on  the  othOT,  suflEer  malldons 
and  causeless  prosecutions  to  escape  Us 
gnsp,*'   Stcme  r.  Crocko',  SA  Rck.  83. 

By  these  principles  this  case  must  be  deter> 
mined.  The  first  Instruction  asked  by  the 
defendant  was  pn^perly  refused  1^  the  court, 
ftir  the  reason  that  It  assumes  as  a  fiict  the 
Tei7  matter  tn  lssoe>to  wit,  that  the  statement 
made  by  the  plaintiff  before  the  Jnstlce  was 
false  Plalntur  did  not  deny  that  he  made 
the  statement,  but  he  did  deny  Its  &lBlty. 

The  fourth  Instruction  Is  also  bad.  In  that  It 
negatives  Itself,  and  was  ttiereCore  propaly 
refused.  It  tells  the  Jury.  *if  th^  bellere 
from  the  erldmce  there  was  probable  cause 
soflSdent  to  warrant  the  Jnstlce  In  holding  the 
plaintiff  to  answer  an  indictment,  .then  It  Is 
Immaterial  whether  or  not  there  was  evidence 
suffldent  to  warrant  the  grand  Jury  In  finding 
such  Indictment";  which,  undo-  the  law.  Is 
eQnlvalent  to  saylug:  "If  there  was  probable 
cause.  It  Is  Immaterial  whether  there  was 
probable  cause  or  not,  for  the  same  evidence 
that  would  warrant  the  Justice  tn  lu>ldlng  the 
plahitiff  wonld  warrant  the  grand  Jury  In 
finding  an  Indictment" 

The  defendant's  eighth  Instrnctlon  tells  the 
Jury  that.  If  they  bdleve  from  the  evidence 
that  the  plaintiff  had  witnesses  soit  before 
the  grand  Jury  to  prevent  an  Indictment,  this 
circumstance  should  be  considered  by  them 
upon  the  question  of  probable  cause.  Under 
the  law  as  heretofore  stated,  the  fact  that 
the  plaintiff  had  witnesses  before  the  grand 
Jury  to  prevoit  Uie  finding  of  an  Indictment 
destroyed  such  finding  as  prima  fade  evi- 
dence of  want  of  probable  cause  as  against 
the  prosecutor,  and  an  Instruction  to  this  ef- 
fect. If  asked,  should  have  been  given;  and 
therefore  the  Instruction  under  consideration 
was  Improper,  for  the  reason  that  the  fact 
that  tbe  plaintiff  had  his  witnesses  before  tbe 
grand  Jury  could  have  no  beating  on  the  state 
of  facts  existing  at  the  lime  the  prosecution 
was  commenced. 

Tbe  second  Instruction  asked  by  the  defend- 
ant, to  the  effect  that  plaintiff's  waiver  of  ex- 
amination before  the  Jnstlce  was  prims  facie 
evidence  of  probable  cause  at  least,  prpr 
pounds  the  law  correctly,  and  should  have 
been  given.  On  no  other  reasonable  theory 
can  plaintiff's  waiver  be  accounted  for  than 
that  he  bdleved  tbe  evidence  against  him 
wonld  be  sufficient  to  Justify  the  Justice  In 
holding  him  to  answer  an  Indictment;  and, 
while  the  presumption  arising  may  not  be 
h^  to  .be  oondusiv^  it  Is  at  least  prima 


fkde  correct,  and.  It  not  reltotted  or  exphtin- 
ed.  would  be  ocaKlnslT& 

Tbe  three  Insbnictloos,  Nos.  4,  7,  and  8, 
gtven  for  the  plaintiff  aver  the  objection  of 
the  defendant,  are  all  founded  on  the  finding 
of  the  grand  Jury;  and  as  It  Is  admitted  tbat 
plaintiff  had  his  witnesses  soit  befwe  the 
grand  Joey,  and  by  their  testimony  prerentiMl, 
as  must  have  necessarily  been  the  case,  the 
finding  of  an  Indictment  against  hlmsdf,  and 
acfulttal  as  to  the  accusation  against  him,  be 
Is  prednded  by  his  own  conduct  tmm  relying 
on  sndi  aoaulttal  as  prima  facie  evidence  of 
tits  want  of  jnobaUe  canse,  as  the  state  of 
facts  testified  to  and  eq^hilned  plaintiff's 
witnesses  could  not  have  been  otherwise  than 
matolaUy  different  from  the  state  of  &cts 
existing  and  unexplained  and  known  to  the 
defendant  at  the  institution  of  the  criminal 
proceedings.  If  not,  why  did  the  plaintiff 
have  bis  witnesses  before  the  grand  Juiy? 
Fot  the  foregoing  reasons  the  Judgment  Is  re- 
versed, the  vwdlct  of  the  Juiy  set  asld^  and 
a  new  trial  awarded. 

Note  by  HOLT,  P.  I  do  not  thhik  the  cir- 
cuit Judge  erred  In  refusing  to  instruct  the 
Jury  that  "the  waiving  of  a  preliminaiy  ex- 
amination by  the  plaintiff,  when  charged  with 
crime,  was  prima  facie  evidence  that  there 
was  at  least  probable  cause  sufficient  to  Jos- 
tlfy  the  defendant  In  making  the  complaint" 

1.  Now,  when  the  modern  tendency  ts  to 
cut  loose  from  artificial  rules  of  evidence,  al- 
ready created,  as  hampering  tlie  due  adminis- 
tration of  Justice^  I  can  aeo  no  good  reason 
wby  we  should  overrule  the  circuit  Judges, 
who  have  dally  experience  of  these  evils, 
for  refusing  to  create  or  api^y  new  ones. 
"These  artificial  presumptions  have  no  other 
effect  than  to  disturb  and  obscure  the  Judg- 
ment of  juries  In  dealing  with  the  evidence. 
Instead  of  dealing  with  the  evideuce  In  tbe 
natural  way.  according  to  their  conscience 
and  experience,  and  deciding  according  to 
common  sense,  they  are  told  to  go  according 
to  some  artificial  rule  of  evidence  wlddi 
they  understand  but  dimly.  If  at  all,  and 
may  be  thus  Induced  to  decide  wrongly."  See 
1  Thomp.  Torts,  & 

The  only  case  cited  for  It  Is  Vansickle 
V.  Brown  <1S78)  68  Mo.  027,  637.  When  we 
turn  to  the  case  we  find  that  Henry.  J.,  dis- 
sented, snd  Hough,  J,,  In  delivering  the  opin- 
ion of  tbe  court,  says:  "If  the  finding  of  the 
magistrate  on  the  fiicto  proved  before  him 
makes  a  prima  fade  case,  such  waiving  an 
examination,  and  voluntarily  entering  into  a 
recognizance,  amounts  to  a  confessing  by  the 
accused  that  there  is  probable  cause,"— citing 
State  V.  Ralley,  below.  To  xis  it  Is  a  dear 
case  of  non  sequitur,  and,  on  turning  to  the 
case  referred  to  (State  v.  RaUey  [1864]  35 
Mo.  168),  we  find  that  tbe  docket  of  the  Jus- 
tice Is  as  follows:  "State  of  Missouri  v.  Lewis 
C.  Bailey.  The  defendant  appeared  bcfG:« 
pne,  and  waived  an  examination,  and  admit- 
ted that  he  did  shoot  H.  B.  W.  McDearman 
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OB  the  lltb  day  of  Blar,  1881,  wltb  Intent  to 
kill,  and  entaed  Into  bonds,"  etc  And 
lodge  Bates,  dellTerlng  the  oplnlw,  on  thla 
point  says:  "Tba  jnitlce'a  docket,  ^oush  not 
showing  an  adjudication  by  tbe  justice,  ataowa 
an  actual  admlaslon  of  tba  defeiulant  tbat  tlie 
crime  had  been  committed,  and  not  merely 
that  tiiere  was  probable  canse  to  bdiere  him 
SDllty  of  it,  but  a  cUrect  and  unequivocal  ad- 
mlasfoa  of  hla  guilt"  On  the  otho-  hand.  In 
Scboonover  t.  Myers  (lfi62)  28  lU.  308,  It  waft 
held.  In  effect,  that  anch  waiver  was  not  an 
admission  of  lurobable  cause.  It  might  be 
well  enough  said  tbat  as  the  examining  magis- 
trate hears  evidence  and  inquires  Into  the 
facts  and  circumstances,  and  la  presumed  to 
be  a  fair-minded  man  of  common  sense; 
when  he  reaebes  tbe  conclusion  tbat  the  of- 
fense has  been  committed,  and  tbere  Is  prob- 
able cause  to  believe  the  accused  to  be  guilty, 
and  he  sends  the  party  on,  sach  finding  Is,  at 
least,  prima  facte  evidence  thereof.  Here  tbe 
presnmptlon  la  not  artificial,  but  It  by  no 
means  followa  that,  because  tbe  accused 
waives  an  examination,  such  wairer  has  the 
same  significance.  The  magistrate  makes  no 
examination;  hears  no  evidence;  decides 
DOthlng  except  the  sufficiency  of  the  recog- 
nizance. The  accrued  admits  nothing;  cer- 
tainly he  does  not  suppose  himself  to  admit 
that  tbere  Is  probable  cause  for  making  tbe 
charge,  when  be  knows  that  It  is  without  tbe 
slightest  foundation,  but  Is  the  result  of  the 
promptings  of  tbe  malice  or  avarice  of  some 
secret,  false,  or  open  enemy  to  get  possession 
of  the  tblng  In  controversy;  to  force  tbe  pay- 
ment of  a  false  claim;  to  ward  off  a  suit  or 
prosecution,  or  for  some  other  lulvate  end 
or  slnlet^  motive  of  personal  hate  or  per- 
sonal gain.  And  to  have  this  artificial  non 
seguitur  f<n-ced  upon  him  may  be  doing  him 
great  injustice  In  so  Important  a  matter;  and, 
although  be  Is  not  likely  to  sue,  he  does  not 
wish  to  rest  under  sucb  an  Imputation. 

a  Tbe  plalnticr  opens  his  case  weighted 
with  the  burden  of  making  t^e  negative  proof 
that  the  charge  was  made  without  reasonable 
probable  cause.  Is  not  tbat  enough?  Is  be, 
in  addition,  to  be  handicapped  with  an  un- 
natural Inference,  drawn  by  an  artificial  rule 
of  evidence  from  conduct  tbat  can  be  reason-^ 
ably  explained  and  accounted  for  In  other 
ways?  He  wishes  to  expose  some  blackmail- 
er; to  avoid  the  charge  of  buying  ofT  bis  ac- 
cuser; to  show  clearly  ttiat  the  charge  is 
wantonly  made  from  some  sinister  motive 
of  personal  gain;  he  wishes  to  have  himself 
vindicated  by  the  action  of  the  grand  Jury 
or  court,  or  to  have  tbe  matter  practically 
ended  once  for  all;  he  acts  under  the  advice 
of  counsel,  and  for  some  one  or  many  reasons, 
which  imply  no  guilt,  »**iea  not  wlsb  at  tbat 
stage  to  expose  his  hand.  Such  artiflclai  in- 
ference, drawn  from  waiver,  has  no  analogy 
to  preliminary  examination  and  commitment 
To  e^v^  It  tbe  same  effect  is  not  In  accord 
with  the  general  mode  of  regarding  it  The 
rale  la  not  oalled  for  Iqr  pnbUc  poUcy  or  gen- 


eral convenience.  It  subserves  no  useful  pur- 
pose in  the  administration  of  Justice.  Waiver 
l8  a  drcunutauce  in  Its  own  particular  case; 
noQitng  more.  To  give  It  weight  and  efficien- 
cy as  proo^  which  it  doea  not  have  In  and  of 
Itsdf,  is  certain  to  bewUdn  In  some  degree 
those  whose  course  ought  to  be  made  practic- 
ally plain,  and  la  likely  to  mislead  those  who 
are  eqiectlng  to  be  guided  aright,  as  far  aa 
they  are  guided  at  alL 


(40  W.  Vr.  331) 

HATNARD  v.  NORFOLK  &  W.  R.  GO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30,  1890.) 

RiiLBOAD  Companies — Killino  or  Animates — Db- 
rscTirs  GoARDB— Wao  mat  Rboovbb. 

1.  In  order  to  charge  a  railroad  company 
with  damages  for  killing  stocb  straring  upon  its 
track,  neeligence  on  the  part  of  ttie  compaoy 
must  appear,  and  the  burden  of  showing  it  rests 
upon  tbe  plaiutiff. 

2.  The  provision  of  section  14,  c.  42.  of  the 
Code,  requiring  railroad  companies  to  construct 
and  maintain  cattle  guards  upon  land  condemned, 
is  for  tbe  benefit  of  the  landowner;  and  tberefore 
the  mere  omission  to  do  so  will  not  entitle  another 
party,  whose  stock  Is  injured  while  straying  upon 
tbe  railroad  track,  by  trains,  to  recover  damages, 
though,  but  for  the  want  of  it  the  stock  would 
not  utve  been  where  It  was  injured. 

(Syllabus  by  the  Court) 

Brnn*  to  circuit  court,  Logan  county. 

Actlm  by  Alvte  Ifaynard  ag^nat  the  Nor- 
folk &  Weatem  Railroad  Company.  PlalntltC 
had  Judgment,  and  defendant  brings  error. 

Reversed. 

Campbell  &  Holt  for  plaintiff  in  error.  R, 
H.  Hoyle,  B.  H.  Oxley,  and  B.  W.  Wilson, 
for  defradant  in  error. 

BRANNON,  J.  In  an  acti<m  brou^t  by 
Maynard  against  tb&  Norfolk  &  Western 
Railroad  Company  before  a  Justice,  and  car- 
ried by  a  writ  of  certiorari  to  tbe  circuit  court 
of  Logan  county,  Maynard  recovered  9140 
damages  for  kUiing  his  horse,—tbe  recovery 
being,  not  by  verdict,  but  on  a  finding  of  tbe 
court  in  lieu  of  a  Jury,— and  the  company 
sued  forth  this  writ  of  error. 

It  Is  settled  that  to  charge  a  railroad  com- 
pany for  killing  stock,  straying  upon  Its  track, 
tbe  owner  of  tbe  stock  must  prove  negligence 
on  the  part  of  tbe  company.  There  are  so 
many  cases  heretofcaw  decided  by  this  court 
holding  tills  principle  and  discussing  thla  sub^ 
Ject  that  It  would  be  a  waste  of  time  to  fur- 
ther discuss  it  here.  Blaine  v.  Railroad  Co.. 
9  W.  Va.  252;  Baylor  v.  RaUroad  Co.,  Id. 
270;  Hawker  v.  Railroad  Go.,  16  W.  Va. 
628;  Washington  v.  Railroad  Co.,  IT  W.  Va. 
190;  Layne  v.  Railroad  Co.,  35  W.  Va.  438, 
14  S.  B.  123;  Hoge  v.  Railroad  Co.,  35  W. 
Va.  14  8.  S.  152.  Johnson  v.  Railroad 
Ck>..  25  W.  Va.  570,  pointedly  holds,  as  those 
cases  la  effect  do,  that  the  burden  to  show 
n^llgence  Is  mnm  the  plaintiff.   It-  la  use- 
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less  here  to  recite  tibe  evldrace,  as  It  would 
be  no  precedent  tar  fntiire  practice,  and  nec- 
essary only  to  state  legal  princlplea  arising 
from  the  focts  as  tber  appear  to  ub.  We 
think  there  Is  a  Mlure  to  ahow  negligence  on 
tbe  defenduit's  part,— a  dear  Inadequacy  of 
erldence  to  snstaln  the  action  on  that  twsls. 

There  la  another  qneatlw  of  law  prop»  to 
be  decided.  Touching  it  I  make  Uie  follow- 
ing extract  from  brief  of  counsel,  which  T 
regard  a  fair  statement  of  facts  pertinent  and 
necessary  for  the  understanding  of  the  ques- 
tion, and  as  a  presentation  of  the  law  of  that 
qnestion:  "In  order  that  the  second  question 
may  be  clearly  understood,  It  win  be  neces- 
sary to  call  attention  to  the  location  of  the 
place  where  the  accident  occurred.  The  plain- 
tiff lived  a  short  distance  east  of  the  town  of 
Williamson.  To  the  east  of  him,  and  follow- 
ing the  railroad  track,  the  witness  James  Ga- 
ry lived.  And  still  further  eastward,  and  en- 
tirely disconnected  from  the  plaintiff's  place, 
is  what  Is  known  as  the  'Widow  Lawson 
Farm.'  Through  the  latter  farm  the  railroad 
company  condemned  Its  right  of  way,  and 
the  place  was  cleared  and  fenced  at  the  time 
of  condemnation;  and  It  became  the  duty  of 
the  company.  In  consequence  of  section  14  of 
chapter  42  of  the  Code,  to  f^nce  hoth  sides  of 
Its  track,  and  put  In  suitable  cattle  guards 
through  the  land  so  condemned,  and  It  did 
ccnsti'uct  tbe  required  fences,  and  place  a 
cattle  guard  at  the  eastern  line  of  the  Lawson 
place,  but  omitted  to  put  one  at  the  western 
line  thereof.  This  made  an  Inclosure  on 
three  sides,  with  an  opening  at  the  west,  Into 
which,  presumably,  the  plaintiff's  horse  stray- 
ed from  the  commons  below;  and  the  ques- 
tion Is,  does  the  omission  on  the  part  of  the 
i-allroad  company  to  put  In  Mrs.  Lawson's 
cattle  guard  render  it  liable  for  the  plain- 
tiff's horse,  killed  on  a  part  of  its  right  of 
way  from  which  such  a  guard  would  have 
excluded  it?  It  will  be  observed  that  leaving 
the  guard  out  simply  extended  and  increased 
the  size  of  the  common  through  which  the 
railroad  ran,  and  upon  which  the  horse  was 
already  grazing.  The  absence  of  the  guard 
did  not  admit  the  animal  to  the  railroad 
track.  He  was  already  grazing  upon  an  un- 
inclosed  portion  of  It,  and  the  omission  of 
the  guard  simply  enabled  him  to  change  his 
position  on  the  track,  and  make  choice  of  a 
place  In  which  to  die.  For  whose  benefit  Is 
section  14  of  chapter  42  intended?  That  por- 
tion of  the  section  Involved  reads  as  follows: 
'And  In  all  cases  when  the  property  taken 
under  this  chapt»  Is  by  a  railroad  ccHnpany, 
and  Is  land  which  has  been  cleared  and 
fenced,  the  said  railroad  company  shall  con- 
struct and  fwever  maintain  suitable  farm 
crossings,  cattle  guards  and  fences  on  both 
sides  of  the  land  thus  taken.'  The  very 
ttams  of  this  statute  Indicate  pretty  clearly 
the  object  of  the  legislature.  It  only  requir- 
ed certain  portions  of  the  tiack  to  be  fenced, 
and  those  portions  are  located  and  determlu- 
Qd  by  tbe  manner  In  vhltdi  tbe  title  thereto 


was  acquired,  whether  by  condemnation  or 
not,  and  the  dwracter  of  the  land  at  the  time 
of  Its  acquialtl<m,  whetho'  fenced  and  deared 
or  not  No  right  of  way  pordiaaed  or  do- 
nated, as  that  nms  thnm^  anlmpruTed  land, 
whctber  condemned  or  not;  need  be  fenced. 
What  Is  the  meaning  of  snch  a  restrteted  re- 
quirement? Why  did  not  tbe  le^datore  re- 
quire railroad  companies  to  fence  tbelr  tracks 
from  Old  to  end?  Why  not  compd  them  to 
foice  through  woodland,  through  cleared  but 
unfenced  common*  throagh  deared  and 
fenced  lands  donated  or  purchased?  Had  it 
been  the  object  of  the  l^ialature,  by  this  act, 
to  beneAt  or  protect  any  one  but  the  adjoin- 
ing proprietor,— 'that  la,  the  public  at  large,— 
It  would  have  required  fences  wherever  that 
public  was  likely  to  come  In  contact  with  the 
track.  The  public  and  its  property  is  Just  as 
likely  to  come  upon  the  right  of  way  wh«ie 
it  has  hew  pmvhased  or  donated  throagh 
Improved  lands,  or  where  It  has  been  con- 
demned through  wild  lands,  or  open  common, 
as  It  Is  at  a  point  where  it  has  been  condemn- 
ed through  Improved  land.  If  the  legisla- 
ture had  for  Its  object  the  protection  of  tbe 
public  and  Its  property  by  the  construction  of 
fences,  Is  It  not  a  little  peculiar  that  It  should 
require  one  mile  of  track  to  be  fenced,  and 
permit  ten  miles  to  lie  open?  The  lnf»ence 
from  this  is  almost  IrreslsUble  that  the  leg- 
islature did  not  have  tiie  c<Hnmnnl^  at  large 
In  mind  at  all.  It  did  not  even  contemidate 
the  greater  safety  of  passengers  upon  rail- 
road trains.  It  simply  undertook,  by  this  re- 
stricted requirement,  to  make  railroad  compa- 
nies place  the  landowner,  whose  cleared  and 
fenced  land  they  had  taken  by  eminent  do- 
main, back  In  the  positlMi  In  which  they 
found  htm,  or  as  nearly  so  as  practicable. 
Here  he  was  not  giving,  but  reslstii:^,  and 
without  an  opportunity  to  Impose  conditions; 
refusing  to  sell,  and  In  consequence  without 
opportunity  to  stipulate  for  fences.  His 
wheat  field  Is  split  In  two,  and  a  strip  from 
eighty  to  a  hundred  feet  wide  taken  tha*eout 
Before  be  had  one  field.  Inclosed  upon  all 
sidts.  Now  be  has  two,  each  of  which  is 
open  upon  one  side,  and  his  crops  are  at  the 
mercy  of  the  "razor  back.*  The  law  baa  per- 
mitted this  to  be  done  without  the  owner's 
consent,  and,  furthermore,  directed  the  com- 
missioners who  assessed  his  damage  not  to 
take  the  cost  of  fences  made  necessary  by  tbe 
taking  Into  consideration  at  all;  providing  In 
lieu  thereof,  however,  as  above  quoted,  that 
tbe  company  condemning  shall  indose  the 
two  newly-made  fields  by  fencing  both  sides 
of  its  track  dear  through,— thus  by  statute 
giving  back  to  a  man  bis  fuices,  whose  fences 
had  been  by  statute  taken  without  his  con- 
sent. Unquestionably  the  obligation  is  im- 
posed tof  his  benefit  alone.  No  one  else  woold 
seem  to  have  any  interest  in  the  matter  what- 
ever. So  far  as  any  one  else  Is  concerned, 
the  company  may  leave  its  track  open,  and 
that  powtn  may  Jet -his  cattle  run  at  large. 
The  company  la  simply  required  to  exerdse 
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ordinary  care  to  avoid  inj«ry  to  cattle  so  rnn- 
niog  at  large  wben  they  come  ttpon  Its  track, 
and  the  owner  thereof,  so  permitting  them  to 
ran  at  large,  takes  the  riric  of  injury  to  them 
from  unavoidable  accidMit.  Baylor  t.  Rail- 
road Co.,  0  W.  Va.  270.  The  Intention  of  the 
le^slatnre  In  the  passage  of  this  statute 
would  appear  to  be  so  manifest  as  to  dispense 
with  the  citation  of  authwttles  In  support  of 
onr  view;  but,  as  there  has  been  more  or  less 
discussion  of  the  subject  before  onr  circuit 
courts,  It  might  be  well  to  Indulge  In  a  few: 
1  Redf.  R.  R.  (4th  Ed.)  p.  465,  par.  3;  Jackscm 
V.  Railroad  Co.,  25  Vt  ItSO;  Bemls  v.  Rail- 
way Co.,  42  Tt  875;  Redf.  Am.  Hy.  Cas. 
note,  p.  351.  The  latter  part  of  the  para- 
graph first  above  cited  from  Redfield  on  Rail- 
ways reads  as  follows:  The  obligation  to 
make  and  maintain  fences,  both  at  common 
law  and  under  the  statute,  applies  only  as 
against  the  owners  or  occupiers  of  the  adjoin- 
ing close.*  Chief  Justice  Redfl^d,  in  the  case 
of  Jacks4»i  V.  Railroad  Oo.,  supra,— an  extract 
from  which  is  appended  as  a  note  to  page  351 
of  his  American  Railway  Cases,  above  cited, 
—-used  the  following  language:  'We  cannot 
corcelve,  then,  how  any  one  can  be  said  to  be 
directly  Interested  in  the  maintaining  of 
fences  upon  a  rauway,  beyond  the  adjoining 
pToiffietors  of  land,  and  those  who  may  trav- 
el  upon  the  road,  either  as  passengers  or 
workmML  And  in  regard  to  this  lattor  class 
of  persons.  Who  are  only  Interested  in  this 
matter  temporarily,  for  the  purpose  of  their 
own  security  while  upon  the  road,  we  have 
no  occasion  to  speak  here.  The  adjoining 
proprietors  certainly  are  primarily  and  prin- 
cipally interested  In  the  maintaining  of  fences 
npon  the  line  of  rallwaya  There  is  no  doubt  a 
remote.  Incidental,  and  cwitingent  Interest  in 
all  the  citizens.  In  having  such  roads  carefully 
fenced.  One's  teams,  cattle,  and  children,  even, 
are  thereby  rend«'ed  less  likely  to  receive  dam- 
age by  reason  of  the  running  of  such  roads. 
But  this  Is  an  lnt»«6t  of  so  remote  and  con- 
tingent a  character  as  scorcdy  to  be  sup- 
posed to  ftNTin  the  basis  of  so  extensive  and 
exi>m8lve  a  charge  npon  such  companies  by 
the  legltaatnre.  Certainly  It  should  not  be 
so'  held,  unless  bo  expressed  la  totldem  ver- 
bla.  or  by  the  most  obvious  implication.'  The 
above  observations  Judge  Redfltid  were 
made  upon  a  statute  that  required  the  rail- 
way company  to  build  and  maintain  suffi- 
cient fence,  upon  entSi  side  of  their  railway, 
through  the  wbde  route  thereof  How  much 
Btronger  tbm  Is  the  case,  Uke  the  <sm  at  bar, 
where  only  pwtlops  of  the  track  are  reqoh-ed 
to  be  fenced."  In  Hoge  v.  Hallroad  Co.,  35 
W.  Ta.  066^  14  S.  B.  162.  Judge  Holt  exiHress- 
ed  the  (pinion  tliat  cattle  guards  are  for  the 
ben^t  of  the  landowner  on  whose  lands  they 
are.  So  I  do  not  regard  the  omisrion  to  put 
this  cattle  guard  In  as  alone  snstaining  the 
actton.  For  these  reaaons  we  reverse  the 
Judgment  and  finding,  and,  rendering  sach 
judgment  as  the  circuit  eonrt  ought  to  have 
rendered*  we  eater  Judfrncnt  fox  defendant 


(40  W.  Va.  sow 
CLARK  et  al.  v.  PERDTJB. 
(Supreme  Conrt  of  Appeals  of  West  Vhrs^a. 
March  30. 1895.) 
EviDBKOB— CkffT  or  Debd — Ejeotkbkt— Res  Ju- 

1.  An  office  copy  of  a  deed  Improperly  admit- 
ted to  record  Is  not  cnnpetent  e^dence. 

2.  Wliere  an  action  of  ejectment  is  brought 
by  an  adverse  claimAut  against  a  tenant  to  re- 
cover possessioD  of  the  premises,  and  jadgmcut 
is  rendered  for  such  plnintifE  against  the  tenant 
by  default,  and  a  wnt  of  possessioo  is  executed 
by  which  the  plaintiff  ia  placed  in  actual  posses- 
sion, the  possession  is  thereby  chaoged,  and  the 
landlord  is  thereby  actually  turned  out,— In  a 
second  action  of  ejectment  by  plaintiffs,  who  de- 
rive title  from  ue  plaintiff  in  the  first  suit, 
agalnat  snd^  landlord,  sued  as  defendant,  the 
record  of  the  recoverjr  in  the  former  suit  ia  com- 
petent evidence  <hi  boialf  of  plalntllC  in  the  latter 
suit  as  showing  or  tending  to  show  that  the  de- 
fendant's pOBseesion  at  that  time  was  ended  and 
changed  by  the  execution  of  such  writ  of  posses- 
sion. 

(Syllabns  by  the  Conrt) 

Error  to  circuit  court.  Mercer  county. 

Action  In  ejectment  by  E.  W.  Clark  and 
othei-s,  trustees,  against  George  W.  Perdue. 
Defendant  had  judgment,  and  plalntifrs 
bring  error.  Reversed. 

J.  S.  Clark  and  A.  W.  Reynolds,  for  plain- 
tiffs in  error.  Okey  Johnson  and  A,  0. 
Davidson,  for  defendant  in  error. 

HOLT,  P.  J.  This  is  an  action  of  eject- 
ment brought  In  the  circuit  court  of  Mercer 
county  on  the  12th  day  of  March,  1890,  In 
which  there  was  a  trial  on  plea  of  not  guilty, 
and  verdict  for  defendant  Perdue;  motion 
by  plaintiffs  to  set  the  same  aside  and 
award  a  new  trial  overruled,  and  final  judg- 
ment for  defendant  on  15th  day  of  January, 
1892,  to  which  this  writ  of  error  was  al- 
lowed. 

The  plaintiffs  assigned  as  grounds  for  new 
trial  seven  ralings  made  by  the  court  dur- 
ing the  progress  of  the  trial,  which  they 
claimed  to  he  erroneous,  and  to  their  prej- 
udice. Two  of  these  grounds  are  relied  up- 
on in  argument  here:  "(1)  In  the  course  of 
the  trial  the  plaintiffs  offered  in  evidence 
the  record.  Including  the  judgment  writ  of 
possession,  and  return  Indorsed  thereon,  la 
the  action  of  ejectment  of  W.  H.  Wltten  v. 
Silas  Perdue  et  al.,  tn  connection  with  the 
testimony  of  R  C.  Christie,  clerk  of  the 
circuit  court;  and  of  W.  H.  Wltten.  (2)  Also 
offered  lu  evidence  as  a  part  of  their  chain 
of  title  and  as  coIot  of  title  a  certain 
deed  from  James  Hector  to  Obadlah  Belch- 
er, and  a  deed  from  Obadlah  Belcher  to 
Ghrlsplanos  Belcher.  The  court  refused  to 
allow  the  record  uid  the  two  deeds  to  be 
read  In  evidence  to  the  jur7,  and  plaintiffs 
excepted."  The  plaintiff  In  an  action  of 
ejectment  must  recover  on  the  strength  of 
his  own  title,  and  the  defendant  Is  not  called 
upon  to  give  up  the  possession  to  any  one 
who  does  not  show  himself  to  be  the  legal 
owner,  unless  he  Is  In  possession  under  the 
phibitltt*«  title,  or  has  entered  upon  and 
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oDsted  tbe  pl^Dtlff  without  Utle  or  aothoiv 
Ity.  The  commonwealth  being  the  fountain 
head  from  which  ownership  of  land  Is  me- 
diately or  Immediately  derived,  the  plaintiff 
generally  begins  by  tracing  back  his  title 
to  tbe  land  In  controTersy  to  that  source; 
and  land  In  a  state  of  nature  of  whi<±  no 
actual  poBsesslon  has  been  bad  he  can,  In 
general,  recover  in  no  other  way.  But  wbere 
tbe  land  has  been  beld  In  actual  possession 
by  blmself,  or  by  some  predecessor  under 
whom  he  claims,  long  enough  to  make  the 
title  good  by  adversary  possession,  he  may 
abow  blmself  entitied  to  recorer  without 
being  able  to  connect  himself  with  the  com- 
monwealth. The  order  in  which  he  Intro* 
duces  his  chain  of  paper  tltie  is  a  matter 
generally  left  to  bis  own  ctmrenlence,  and, 
although  be  may  not  be  able  to  trace  tbe 
legal  titie  back  from  himself  to  the  com- 
monwealth by  reason  of  tbe  defective  ac- 
knowledgment of  some  deed,  or  from  any 
other  cause,  be  t>  iwrmltted  nevertiieleBS  to 
go  back  as  far  as  be  can.— In  fact  to  In- 
tndiK«  any  and  all  tbe  papw  titles  he  may 
have  to  the  land  In  controversy,— for  the 
purpose  of  showing  the  nature  of  bla  dalm. 
and  the  commencement  and  extent  of  his 
possession. 

The  first  deed  offered  by  plalntUfs  and 
ruled  out  by  the  circuit  court  Is  a  copy  of 
a  deed  ^m  James  Hector  to  Bobert  Belch- 
er, dated  the  llth  day  of  May,  1812.  pur- 
porting to  sell  and  convey  a  certain  bmind- 
axy  of  land  supposed  to  contain  1,600  acres, 
signed,  sealedf  and  delivered  in  the  presence 
of  three  witnesses;  but  it  was  ivoved  be- 
fore tbe  cleA  by  but  two  of  the  witnesses, 
whereas,  as  tbe  law  llien  was,  It  was  neces- 
sary to  be  proved  before  tbe  clerk  or  oonrt 
by  the  three  witnesses  before  It  could  be 
properly  admitted  to  record.  See  1  Rev. 
Code  1819.  p.  362,  H  1-6.  Tbe  de^  tiiere* 
fore,  not  having  been  duly  admitted  to  rec- 
ord, a  copy  from  such  record  was  not  com- 
petent evidence.  The  second  copy  of  a  deed 
excluded  by  the  court  was  of  a  deed  made 
by  James  Hector  to  Obadlah  Belcher,  dated 
the  llth  day  of  May,  1842.  for  2,500  acres, 
executed  In  the  presence  of  three  witnesses, 
but  admitted  to  record  on  the  llth  day  of 
July.  1845.  after  being  proved  before  the 
clerk  of  the  county  court  of  Mercer  county 
by  tbe  oaths  of  but  two  of  them.  Such 
copy  was  properly  rejected  as  incompetent 
evidence  for  the  same  reason  as  the  first, 
there  being  no  law  authorizibg  it  to  be  ad- 
mitted to  record  on  proof  by  less  than  three 
witnesses.  The  Code  of  1849.  taking  effect 
on  the  Ist  day  of  July,  1S50.  was  tbe  first 
statute  to  reduce  the  number  to  two.  See 
Code  1849  (Ed.  18G0).  p.  660,  C.  121,  {  2.  The 
next  paper  offered  in  evidence  by  plaintiffs 
was  an  office  copy  of  a  deed  dated  May  12, 
1S42,  from  Obadiah  Belcber  to  Chrisplanos 
Belcher  for  1,500  acres,  admitted  to  record 
on  the  9tb  day  of  February,  1846,  on  proof 
before  the  clerk  by  but  two  of  the  three 


subscribing  witnesses,  which  was  also  prop- 
erty, ruled  oat  for  tbe  same  reason.  And. 
even  if  competent,  there  is  nothing  to  show 
that  they  were  relevant,  tor  tbere  Is  nothing 
on  thtir  face  showing  tbat  they  covered, 
lo  whole  or  in  part,  the  land  in  controvetsy; 
nor  was  any  such  proof  offered,  nor  any 
statement  made  that  plaintiffs  exi>ected  to 
follow  them  up  with  any  such  evidence. 

Did  the  court  err  In  ruling  out  the  record 
of  recovery  in  ejectment  of  Wltten  t.  SBaa 
Perdue  et  al.  bad  by  Judgment  entwed  on 
the  6tta  df^  of  May.  1873?  That  recovery  by 
William  H.  Wltten  of  Silas  Perdue  embraced 
tiie  land  in  controversy.  It  was  followed  by 
a  writ  of  poraessloQ,  Issued  on  the  iSth  di^ 
of  May,  1878,  wbldi  was  executed  on  tiie 
12th  day  <tf  Jtfly,  1873,  by  tbe  deputy  sheriff  of 
Mercer  onmty  placing  the  ]>lalntiff,  Wnilam 
H.  Wlttoi,  in  possession  of  the  land.  There 
was  evidence  tending  to  diow  that  vrtien  tbat 
suit  was  tffongbt  by  llUng  the  declaration 
and  proof  of  the  service  of  notice  oa  defend- 
ant Obadlah  Belcher  on  the  27th  day  of  Jan- 
uary, 1873,  and  on  defendant  Silas  Perdoe  on 
tbe  28th  day  of  January,  1873,  Silas  Perdue 
was  in  actual  poaaogalon  ct  the  prendses  as 
tenant  <A  Oeorge  W.  Perdnei  the  defmdant 
heret  and  that  Oeorge  W.  Perdue  bad  actual 
notice  of  tbe  brtngtng  of  that  salt  against  his 
tenant   Defendant  George  W.  Perdue  claim- 
ed under  a  deed  from  Zacbarlab  Perdue  to 
him  for  00  acrefl^  dated  2sai  March,  1868,  be- 
ing psrt  of  a  Jnnkir  grant  to  Zadurlab  for 
4S0  acres,  dated  31st  day  of  May»  1848;  and 
his  daim  was,  and  his  own  evldoice  tended  to 
show,  that  under  this  deed  for  fiO  acres  he 
took  actual  possession  of  the  land  In  contro- 
versy In  1868.  and  so  h^  the  same  continu- 
ously until  this  salt  was  brought   Tbere  is 
certainly  one  ground  upon  which  this  record 
was  relevant,  and  admissible  in  evidence:  (1) 
It  tended  to  show  that  defendant  George  W. 
Perdue  had  not  had  contlntious,  uninterrupt- 
ed poBsesslon  of  tbe  land  since  1868;  and  (2)  it 
with  the  accompanying  evidence,  tended  to 
show  that  there  had  beeu  a  Judgm^t  against 
blm  in  favor  of  Wltten,  under  whom  these 
plaintiffs  claim.   Whether  It  Is  conclusive 
against  him  as  to  such  titie  and  right  of  pos- 
session may  admit  of  grave  doubt   Our  stat- 
ute on  the  action  of  ^ectment  (chapter  90. 
Codes  1868,  1881)  aboUshes  tiie  writ  of  right, 
and  molds  Into  the  one  action  called  **eject- 
ment,'*  simply  snd  otHuprehending  aU  the  sub- 
stantial provisions  of  former  law,  with  such 
Improvements  as  were  found  to  be  proper  to 
disentangle  justice  from  nets  of  form,  pre- 
serve all  the  ben^ts  of  the  writ  of  right  and 
of  the  action  of  ejectment,  as  well  as  of  all 
other  actions,  poasessory  and  droitural,  and 
is  also  made  comprehensive  eaoogh  to  try  the 
mere  right  to  real  property,  as  well  as  the 
right  of  possession,  and  to  determine  it  final- 
ly, being  substantially  a  writ  of  right  as  much 
as  an  action  of  ejectment    See  B^E>ort  of  Re- 
visers of  Code  1810,  p.  691,  note.   Such  stat- 
utory ronedy  prevails  now  pretty  much  er- 
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©rywhere  Utfoughont  common-law  countries, 
udv  ^xc^t  where  a  second  trial  la  slveo,  la 
a  ct^dualTe  and  final  detomination  as  to  the 
title  or  right  of  posseaalon  estahUshed  In  such 
action  upon  the  party  against  whom  It  is  ren- 
dered, and  acalnat  all  persona  claiming  from, 
through,  or  under  such  party  by  title  accru- 
ing after  the  cnnxnencement  of  such  action, 
except  aa  tberelnatta  motioned  (see  section 
33,  c.  90,  Code);  and  auch  conclusiveness  and 
finality  applies  aa  much  to  a  Judgment  by  de- 
fault aa  to  one  rendered  on  verdict  found  on 
Issue  Joined,  for  section  12,  c  80,  says:  "And 
if  the  defendant  fiUl  so  to  appear  and  plead, 
his  default  shall  be  entered  and  Judgmoit 
given  agabist  Um.**  Section  5,  c.  90,  .pre- 
scribes that  *the  person  actually  occnpying 
the  premtaea  ahaQ  be  named  defendant  In  the 
declaration."  If  they,  be  not  occupied,  the  ac- 
tion must  be  against  aome  person  ezerclslns 
acts  of  ownership  th^non,  or  claiming  title 
thereto,  or  some  Interest  therein,  at  the  com- 
mencement of  the  suit  If  the  lessee  be  made 
defendant  at  the  ault  of  a  party  dalmlng 
against  the  title  of  his  landlord,  such  landlord 
may  appear,  and  be  made  a  det^dant  with, 
or  in  the  place  of,  his  lessee.  It  la  conceded 
that  the  action  of  ejectment  of  1873  was  gov- 
oned  hs  the  law  as  It  was  under  the  Code  of 
186S,  and  it  was  held  under  the  law  as  it 
then  was  (prior  to  bia  act  of  18T7)  that  the 
action  could  be  brought  only  against  the  party 
in  possession  when  the  premlaea  were  occu- 
pied. Jdmston  V.  Mann.  21  "W,  Va.  16.  It 
was  optional  with  the  landlord,  George  W. 
Perdue,  whether  he  would  appear  or  not 
The  plaintiff  could  not  make  him  a  defend- 
ant, aa  the  premises  were  then  occupied  by 
his  tenant,  Silas  Perdue,  as  the  [daintifts  in 
Oils  suit  dalm,  and  as  their  evidence  tends 
to  prove;  for  the  term,  "actually  occupying 
the  premise"  aa  used  in  the  statute.  Is  not 
confined  to  one  who  has  his  home  and  dwell- 
ing place  upon  the  premises,  but  embraces 
one  who  la  In  actual  possesBion  by  the  ordi- 
nary, visible,  continuing  acts  of  ownership 
which  has  produced  a  change  In  their  condi- 
tion, giving  them  the  appearance  of  being 
used.  So  the  term  is  used  In  the  cases  of 
Taylor  v.  Bumsldea,  1  Grat  165;  Overton  v. 
Davisson,  Id.  211.  And  such  actual  posses- 
sion once  taken,  and  held  by  fencing  a  field 
and  cultivating  crops  is  presumed  to  continue 
until  the  contrary  appears;  throughout  the 
winter  season,— the  month  of  January,  for  ex- 
ample, as  in  this  case,— although  no  visible 
use  may  then  be  made  of  the  premises  other 
than  the  fact  of  having  It  Inclosed  or  fenced 
in.  These  plaintiffs  claim  by  title  regularly 
derived  from  William  H.  Wltten  by  convey- 
ances made  since  his  recovery  of  the  land  In 
controversy  by  the  judgment  rendered  on  de- 
fault against  SUas  Perdue  In  1873.  In  that 
action  of  ejectment  William  H.  Wltten  com- 
plained and  averred  that  on  the  1st  day  of 
January,  1873,  he  was  seised  and  possessed 
In  fee  simple  of  a  certain  tract  of  land,  giving 
the  metes  and  bounds,  which  includes  the 
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land  here  and  ^now  In,  controvcny;  and,  be* 
tng  so  seised  and  possessed,  the  doCendaote 
Obadlah  Belcher  and  Silas  Perdue  after- 
wards, to  wit  on  the  day  and  year  aforesaid, 
entered  upon  said  premises,  and  unlawfully 
wlthbdd  the  said  premises  from  the  said 
plaintiff.  The  ^ea  of  not  guilty  would  have 
put  these  facts  In  Issue,  and  wotdd  have  put 
plaintiff  to  the  proof  of  such  right  to  the  j^- 
sesslon  of  tta  premises  at  the  time  of  the 
commencement  of  the  suit,  and  such  proof 
would  have  been  necessary  to  uphold  and  Jus- 
tify such  verdict  and  Judgment  And  the 
Judgment  by  default  M^lnst  Silas  Perdue  was 
attended  by  tlie  same  legal  oonsequenca  of 
conduslTeness  as  If  there  had  been  a  verdict 
for  the  plaintiff  (see  1  Freem.  Judgm.  S  330), 
for  such  Is  the  language  of  our  statute.  It 
makes  no  distinction.  See  Oreen  v.  Hamil- 
ton. 16  Md.  S17,  77  Am.  Dec.  296.  notes. 
George  W.  Perdue,  being  the  landlord,  was 
the  reid  pariy  in  interest,  who  could  not  u 
the  law  then  was^  hare  been  made  a  defmd- 
ant,  who  would,  howevw,  have  been  the  real 
party  boieflted  had  there  been  a  defense  and 
Judgment  In  farw  ot  his  tenant  or  had  be 
made  hhnself  a  defendant  and  obtahied  such 
Judgment  Such  a  one,  having  an  oniortu- 
nity  to  make  defense,  and  standing  by  and 
letting  Judgment  against  his  tenant  go  by  de- 
Ault  would,  undtf  our  then  statute,  seem  to 
be  as  much  bound  and  concluded  as  his  ten- 
ant In  poBsessdon  (there  being  no  fraud  or 
collusion  whldi  vitiates  such  Judgments),  tor 
the  plaintiff  could  not  make  him  a  defendant 
but  he  could  enter  himself  as  such,  and  make 
defense,  if  he  saw  lit  But  the  law  has  been 
changed,  and  now  pomite  the  plaintiff  to 
make  tho  landlord  a  oodefendant  See  sec* 
Uon  6,  c.  90,  Gode  (Ed.  1891)  p.  699. 

Can  it  be  said  that  this  record  Is  res  inter 
alios  acta,  when  the  law  did  not  permit  the 
plalntifla  to  make  him  a  defendant  but  did 
give  the  landlord  such  right  and  the  notice 
of  the  suit  gave  him  the  opportunity  to  con- 
trovert the  platntifbf  claim,  and  resist  thdr 
demand?  Still  such  a  Judgment  by  default 
against  the  tenant  is  so  obviously  dangerous, 
aa  being  exceptionally  open  to  the  tmptation 
of  abuse  with  serious  consequences,  that  if 
it  were  necessary  to  decide  It  I  should,  as 
now  advised,  he  rductant  to  hold  the  landlord 
to  have  been  a  party  to  such  first  suit  within 
the  meaning  of.  the  term  as  used  In  the  stat- 
ute, aa  this  could  only  be  done  by  construing 
the  term  "party,"  as  used  In  section  86  of 
chapter  90,  to  comprehend  the  party  in  inters 
est,  and  that  the  landlord  In  this  case  was  a 
party  by  representation.  But  without  giv- 
ing it  a  conclusive  effect,  there  are  other 
grounds  upon  which  the  competency  of  the 
excluded  record  can  be  safely  rested,  and 
among  them  the  one  first  noted,  viz.  that  It 
proves  Wltten's  possession  and  defendant 
George  W-  Perdue's  want  of  possession  In 
1873,  when  the  writ  of  possession  was  exe- 
cuted. See  2  Herm.  Estop,  p.  224,  citing 
Clarkson  v.  Stanchfleld.  67  Mo.  573;  HltcheU 
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T.  DbtIs,  23  CaL  381;  Chirac  t.  Reinlcker,  11 
Wheat  280;  Jackson  v.  Hill.  8  Cow.  294. 
The  evidence  tends  to  prove  that  SUas  Per- 
dtie  was  the  tenant  of  George  W.  Perdue;  and 
the  judgment  and  writ  of  possession  executed 
against  Silas,  putting  the  plaintiff  Wltten, 
who  claimed  in  fee  simple  for  himself,  into 
possession,  at  least  had  the  eCCect  of  Inter- 
rupting and  changing  the  character  of  the 
possession;  and  such  record,  as  already  stat- 
ed, was  to  that  extent  and  for  that  purpose 
relevant  and  material.  See  2  Black,  Jndgm. 
9  677,  clUng  Strldde  v.  Saronl,  21  Wis.  175; 
Bead  v.  Allen,  58  Tex.  380;  Chant  v.  Reyn- 
olds, 49  Cal.  213;  Read  v.  AUen,  56  Tex.  176. 
Thfa  pleadings  in  ejectment  are  broad  and  In- 
definite. They  contain  no  recital  of  title. 
The  plalntUte*  chahi  of  title  shows  that  they 
claim  under  Wltten,  the  plaintiff  in  the  for- 
mer action;  and  It  Is  competent  to  show  by 
parol  that  Sflas  Perdue  claimed  as  tenant, 
and  was  In  possessioa  under  Qeorge  W.  Per- 
due, at  the  time  <jt  Witten*8  recovery  against 
Silas,  fcH*  In  no  other  way  than  by  such  parol 
helping  evidence  can  the  Judgment  be  applied 
to  its  prop»  subject-matter,  or  what  was  de- 
cided be  ascertained,  and  given  Its  true  legal 
effect,  if  any,  between  the  parties  to  this  suit 
For  the  reasons  given,  I  am  of  opinion  that 
the  record  in  the  action  of  ejectment  ctf  Wit- 
ten  T.  Silas  Perdue  and  the  evidence  of  the 
witness  Wltten  were  improperly  excluded,  to 
the  prejudice  of  tiie  plaintiffs.  Therefore  tiie 
judgment  complained  of  must  be  set  aside, 
and  a  new  trial  be  awarded. 

(40  w.  V«.  119 
BLDER  et  al.  r.  INCORPORATORS  OV 

CENTRAL  crrr. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Hatch  27,  1880.) 
Sfsoial  Legislation— I  KCoRPORATioK  of  Hcn'ici- 

PALtTIBB. 

Chapter  47  of  the  Code,  in  relation  to  the 
incorporation  of  citieR,  towns,  and  villages,  in 
BO  far  as  it  confers  on  tbe  circuit  court  functlona 
In  their  nstnre  judicinl  and  administrative,  al- 
drnugh  In  furtherance  of  the  power  of  tbe  legis- 
latire  department  of  the  state  gOTemment,  is 
constitutiona]  and  valid. 
(Syllabus  by  the  Court.) 

Brror  to  circuit  court  Cabell  connty. 

On  the  application  of  J.  8.  Farr  and  others, 
the  town  of  Central  City  was  incorporated 
by  order  of  the  circuit  court,  from  which 
order  B.  D.  Blder  and  others  bring  error. 
Affirmed. 

C.  S.  Welch  and  Simms  A.  Enslow,  for 
plaintiffs  in  error.  Geo.  J.  McGomas,  for 
defendants  in  error. 

HOLT,  P.  The  circuit  court  of  Cabell 
county,  on  petition  of  J.  S.  Farr  and  others, 
by  order  entered  on  the  3lBt  day  of  July, 
1893,  directed  a  certificate  of  Incorporation 
to  be  issued  of  a  part  of  Guyandotte  dis- 
trict as  a  town  by  the  name  of  Central  City, 
from  which  order  R  D.  Elder  and  others  ob- 


tained this  writ  of  error.  In  1872  the  or- 
ganization of  many  parts  of  the  state  Into 
municipal  corporations,  for  the  purpose  of  lo- 
cal self-government,  had  become  a  matter  of 
frequent  and  urgent  necessity.  The  fram- 
ers  of  the  constitution  thought  that  this  need 
in  the  gi-eat  majority  of  cases  could  be  met 
more  efficiently  and  Impartially  by  a  genera! 
law  than  by  a  great  multitude  of  special 
enactments;  hence  section  39  of  article  6  of 
the  constitution  prescribes  that  the  legisla- 
ture shall  not  pass  special  laws  incorporat- 
ing cities,  towns,  or  vlliages,  or  amending 
the  charter  of  any  city,  town,  or  village,  con- 
taining a  population  of  less  than  2.000,  but 
should  provide  for  the  same  by  general  law. 
Thereupon  the  legislature  enacted  chapter 
47  of  the  Code.— see  Code.  p.  421  (Ed.  1801), 
—which  provides  that  any  part  of  any  dis- 
trict or  districts  not  included  witliln  any  in- 
corporated town,  Tillage,  or  city,  and  con- 
taining &  resident  population  of  not  less  than 
100  persons,  and  it  ft  shall  Include  wiOiln  its 
boundaries  a  territory  of  not  less  than  one- 
quarter  of  one  square  mile  In  extent,  may  be 
incorporated  as  a  city,  town,  or  village,  un- 
der the  provlslonB  of  this  chapter.  It  then 
provides  that  an  accurate  survey  snd  map 
shall  be  made  of  the  territory;  tlmt  a  census 
of  the  resident  population  sliaU  be  taken; 
public  notice  thereof  be  given  that  applica- 
tion will  be  made  to  the  circuit  court  for  a 
certificate  of  Incorporation;  and  that  the 
question  will  be,  at  a  named  time  and  place, 
submitted  to  the  vote  of  the  qualified  resi- 
dent voters;  and  upon  flliog  a  proper  certifi- 
cate, and  upon  satisfiictory  proof  that  a  ma- 
Jori^  of  all  the  qualified  voters  residing 
wltiiin  sncb  boundary  have  voted  In  Aivor 
of  such  Incorporation,  and  that  all  the  pro- 
visions of  the  law  have  been  compiled  with, 
the  circuit  court  shall  by  an  order  entered  of 
record  direct  the  clerk  ot  said  court  to  Issue 
a  certificate  of  Incorporation  of  such  city, 
town,  or  village  in  form  or  in  substance  as 
follows  (giving  the  form).  The  statute  then 
proceeds  to  prescribe  the  various  powers 
and  duties  of  such  municipal  corporation. 
This  statute  Itself  erects  the  local  body  of 
citizens  into  a  municipal  corporation  upon 
their  bringing  themselves  wltliin  Its  provi- 
sions and  upon  complying  with  its  terms,  all 
of  which  are  specified  and  fixed  therein  (see 
Thomp.  Corp.  §  110  et  seq.);  and  whether 
tbe  facts  thus  required  exist  in  the  partic- 
ular case  tbe  circuit  court,  after  due  no- 
tice to  all  concerned  and  an  opportunity  to 
be  heard  against  the  application,  ascertains 
and  determines.  This  Is,  at  least,  an  admin- 
istrative or  quasi  Judicinl  function,  which 
the  circuit  court  may  be  authorized  to  per- 
form. See  latter  clause  of  section  12,  art 
8,  Const  This  court  has  already  held  the 
statute  in  quentlou  to  be  constitutional  (see 
In  re  Town  of  Union  Mines,  39  W.  Va.  179. 
19  S.  E.  39S) ;  and,  no  other  objection  being 
made  or  discussed,  the  Judgment  complain- 
ed of,  in  my  opinion,  ought  to  be  affirmed. 


Digitized  by  Google 


W.  VaOl 


MOCUUM. 


73? 


as  a  constltatioaal  question  l^  InvolTed;  bat 
the  majority  of  the  court  being  of  opinion 
that  the  matt^  ta  only  adminlstiatlve,  and 
that  this  court  has  no  Jorisdictlon  In  a 
matter  merely  quasi  judicial,  the  writ  of  er- 
ror must  be  dismissed  as  tmproTldently 
awarded. 


(40  w.  V*.  m) 

OOSNBJK  et  aL  v.  McCRUM  et  al. 
(Supreme  Court  of  Appeals  of  West  VlrgliiU. 
April  3,  1895.) 
Debd-'Hcsban'i)  T.I  WiFB— Sbal. 

1.  A  paper  purporting  to  be  a  deed  or  gift  of 
real  estate,  which  has  a  scroll  annexed  to  the 
grantor'8  sijfnature,  wltii  the  word  "seal"  written 
In.  it,  but  whidi  fails  to  recocnlse  said  acroU  as  a 
aeal  in  the  body  of  the  Instrument,  but  which  pa- 
per lu8  been  duly  acknowledged  for  record  by  the 
grantor,  Md  to  oe  a  deed. 

2.  A  deed  from  a  husband  to  hit  wife  for 
real  estate,  while  inoperative  and  void  at  law,  is 
nevertheless  valid  in  equity,  and  will  confer  upon 
the  wife  a  good  equitable  estate,  which  tn  all 
coses  will  be  raforeed  against  the  husband  by  a 
court  of  equity. 

(Syllabus  by  Ihe  Court) 

Appeal  from  circuit  court,  Tucker  county. 

BUI  of  review  by  O.  P.  Cosner  and  others 
ftgatnst  G.  McGrum  and  othors.  From  the  de- 
cree rendered,  O.  P.  Comer  q^eala.  Rerers- 
ed. 

Dayton  &  Dayton  and  A.  B.  Parsons,  for 
appellant    W.  B.  Ma;xwell,  for  appellees. 

ENGLISH,  3.  On  the  23d  day  of  Novem- 
ber, 1891,  C.  P.  Cosner,  U.  S.  Coaner,  Free- 
land  H.  Cosner,  and  others,  parties  defend- 
ant In  a  certain  suit  In  equity  pending  in  the 
circuit  court  of  Tucker  coun^,  In  which  S. 
McCrum  was .  plaintiff,  filed  their  petition, 
verified  by  affidavit,  In  the  nature  of  a  bill 
of  review,  alleging  errors  in  a  decree  of  sale 
which  bad  been  entered  In  said  , cause  at  the 
June  term,  1891,  of  said  court,  and  praying 
for  a  review  and  hearing  of  said  decree,  and 
a  correction  of  the  errors  therein,  which  peti- 
tion, with  its  exhibits,  was  ordered  to  be 
filed;  and  the  plaintiff,  S.  McCnim,  appeared 
thereto,  and  waived  the  service  of  process 
therein,  and  tendered  his  answer  to  said  pe- 
tition, admitting  that  said  decree  of  sale  was 
erroneous  in  so  far  as  the  same  directed  a 
sale  of  the  land  directed  to  be  sold  before 
the  assignment  of  the  widow's  dower  there- 
in, but  denying  that  there  was  any  other  er- 
ror In  said  decree;  and  on  bis  motion  said  an- 
swer was  ordered  to  be  filed,  upon  considera- 
tion whereof  It  was  ordered  that  so  much  of 
said  decree  as  directed  a  sale  of  the  land  of 
Solomon  W.  Cosner,  deceased,  which  land 
was  ordered  to  be  sold  before  the  assignment 
of  the  widow's  dower  therein,  be  reversed 
and  set  aside.  Commissioners  were  appoint- 
ed to  go  upon  the  aoi  acres  of  land  In  the  com- 
missioners' report  mentioned,  and  ascertain 
If  the  same  could  be  Id^tifled  and  located, 
and,  If  so,  to  lay  off  and  assign  unto  Eliza- 
beth OoBn«,  widow  of  Solomon  W.  Cosner,  de- 


ceased, one-thlfd  thereof,  as  axid  for  her  dow- 
er therein,  having  regai'd  to. -quantity  and 
quality;  and  said  commissioners  were  direct- 
ed to  further  ascertain  and  report  If  the  said 
Solomon  W.  Cosner  died  seised  of  any  other 
lands,  and,  if  so,  they  should  assign  to  his 
said  widow  her  dower  portion  therein,  hav- 
ing regard  to  quantity  and  quality.  Tne  er- 
rors allied  and  relied  upon  by  the  petition- 
ers, C.  P.  Cosner  ami  others,  to  annul  and  set 
aside  the  decree  rendered  In  said  cause  of  3. 
McCrum  v.  F.  H.  Cosner,  administrator,  etc., 
entered  at  the  June  term,  1S91,  are:  (1)  That 
the  said  decree  directs  201  acres  of  \ajxd  to  be 
sold,  but  nowhere  upon  the  face  of  said  de- 
cree, or  In  the  papers  or  proceedings  In  the 
cause.  Is  there  any  identification  of  the  said 
201  acres,  or  any  description  thereof  whereby 
the  same  can  be  in  any  manner  located,  or  its 
boundaries  defined,  and  it  was  wholly  Impos- 
sible for  petitioners  to  know  or  understand 
which  one  of  their  lands  was  to  be  sold.  (2) 
The  land  was  decreed  to  be  sold  subject  to 
the  dower  of  tlie  widow,  Catherine  Cosner. 
who  had  In  no  way  expressed  her  election  to 
take  her  dower  Interest  lu  money,  instead  of 
In  kind.  (3)  Sold  petitioners  alleged  that  said 
Solomon  W.  Cosner  died  seised  of  no  real  es- 
tate, but  all  that  he  was  ever  possessed  of  was 
conveyed  away  by  him  In  his  lifetime,  by 
largely  voluntary  deeds,  which  were  execut- 
ed more  than  five  j-ears  before  the  Institution 
of  said  suit;  that  by  deed  of  gift,  purely  vcA.- 
untary,  as  E^own  on  Its  faoe,  nearly  13  years 
before  this  suit  was  brought,  and  when  the 
said  Solomon  W.  Cosner  was  In  no  way  In- 
debted, he  conveyed  all  of  the  lands  of  which 
he  was  possessed,  consisting  of  three  tracts, 
of  52i  acres,  1G6  acres,  iand  1^  acres,  in  Ca- 
naan Yalley,  fully  described  In  said  deed,  to 
his  said  wife,  Catherine  Cosner,  and  her  chil- 
dren, which  deed  was  duly  acknowledged,  de- 
livered, and  admitted  to  record;  that  subse- 
quently said  Catherine  .Cosner.  the  wife,  and 
W.  H.  H.  Cosner  and  wife,  Armeda  J.  Flan- 
agan and  husband,  C.  C.  Cosner,  and  Eliza- 
beth Cosner  (then  Harr)  reconvey'ed  theAr  In- 
terests lu  said  lands  to  said  Solomon  W.  Cos- 
ner, who  shortly  after,  by  deed  dated  March 
9,  18S0,  conveyed  166  acres  of  said  lands  to 
Emlle  and  F.  H.  Cosner,  and  by  deed  of 
Bame  date  conveyed  to  Melissa  J.  Cosner,  the 
wife  of  W.  H.  H.  Cosner,  100  acres  thereof, 
and  by  deed  of  same  date  conveyed  to  O.  C. 
Cosner  100  acres,  all  of  which  deeds  were 
voluntary,  but  were  dellvOTed  and  recorded 
at  least  10  years  before  said  suit  was  brought; 
that  on  the  20tb  day  of  July,  1880,  by  deed  of 
that  date,  and  for  a  valuable  consideration, 
said  Solomon  W.  Cosner  conveyed  186  acres 
of  said  lands  to  his  cousin  Daniel  Cosner,  and 
by  deed  dated  April  26,  1888.  for  a  valuable 
constdemtlon,  the  said  S.  W.  Cosner  sold  and 
conveyed  88  acres  of  said  land  to  Mitchell 
Carroll  and  wife,  both  of  which  deeds  were 
duly  admitted  to  record,  which  conveyances 
more  than  coyered  the  entire  Interest  of  said 
S.  W.  Cosner  In  said  lauds,  and  therefore  Uw 
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remainder  of  said  lands  were  In  no  wise  snb- 
}ect  to  bis  debts.  And  for  these  reasons  they 
pray  that  said  final  decree  may  be  annulled 
and  set  aside,  that  said  lands  may  be  held  ex- 
empt from  the  debts  of  said  Cosner,  and  that 
the  title  thereto  be  held  to  be  vested  in  peti- 
tioners and  the  other  tteneflciarlea  under  the 
deeds  therein  set  forth,  and,  there  being  no 
assets  for  the  payment  of  s^d  debts  set  forth 
in  said  decree,  may  said  original  cause  be  dls-' 
missed,  etc.  On  the  14th  day  of  June,  1802, 
the  defendant  S.  McCrum  obtained  leave  to 
file  an  amended  answer  to  the  plaintilTs  pe- 
tition, in  which  he  claims  that,  from  an  In- 
spection of  the  alleged  deed  from  Solomon  W. 
Cosner  to  Catherine  Cosner  and  her  children, 
i*.  wtn  be  seen  that  the  same  is  no  deed,  but 
is  only  an  agreement,  so  far  as  the  land  men- 
tioned therein  is  concerned,  to  make  a  gift 
thereof  to  said  Catherine  Cosner  and  her  chil- 
dren, and  no  actual  ctmreyance  of  said  land 
was  ever  made  to  said  donees,  and  tbat  said 
aHeged  deed  ia  the  only  shadow  of  diUm  the 
said  petitioners  have,  or  ever  had,  to  said 
land,  exc^t  aa  lielra  of  said  Solomon  W.  Cos- 
ner, and  that  said  agreement  to  make  a  gift 
did  not  vest  any  right,  legal  or  equitable,  In 
said  donees,  and.  no  actual  transfer  of  said 
land  having  been  made,  the  siid  agreement, 
as  against  respondent,  a  creditor  of  said  Sol- 
omon W.  Cosner,  was  an  absolute  nuUlly,  and 
of  no  ^ect  whatever.  He  also  directs  attri- 
tion to  the  fact  tbat  aald  alleged  deed  is  not 
under  seal,  the  description  of  the  property 
claimed  to  have  beoi  conveyed  thereto  vague 
and  um^iain,  and  but  one  guaranty  la  named 
therein,  and  that  said  pretended  deed  Is  void 
for  uncertainty;  that  after  the  execution  of 
said  pretended  deed  the  parties  thereto  re- 
garded tbe  same  as  an  absolute  nullity.  Said 
Sotomon  W.  Cosner  remained  in  tbe'  posses- 
sion of  tbe  land,  and  treated  It  as  his  own, 
and  the  said  donees,  nor  any  of  them,  at  any 
time,  ever  attempted  to  use,  control,  or  man- 
age tbe  same,  or  any  part  thereof,  and,  after 
tbe  death  pf  the  said  Solomon  W.  Cosner, 
partitioned  the  same  among  lliemsdves,  as 
bis  heirs,  and  exchanged  mutual  deeds  of 
partition;  and  the  said  S.  W.  Cosner  claimed 
such  exclusive  and  notorious  ownership  over 
said  land  that  after  the.  execution  of  said  al- 
leged deed  to  Catherine  Cosner.  etc.,  he  actu- 
ally conveyed  away  two  large  parcels  thereof 
to  Danid  Cosner  and  Mitchell  Carroll,  and 
made  general  warranty  deeds  th«%for.  Re- 
spondent also  denies  tbe  right  of  ^reeland  H. 
Cosner  td  be  entertained  by  sold  petition  for 
any  purpose,  for  tbe  reason  tbat  he  filed  his 
answer  in  the  original  cause,  r^Ing  the  very 
questions  sought  to  be  reviewed  by  said  peti- 
tion, and  the  same  were  decided  against  bim, 
and  the  opinion  of  the  court-  upbn  these  ques- 
tions was'  not  only  conclusive  against  the 
saM  Freeland  H,  Comer,  bnt  was  also  conclu- 
sive against  all  the  petitioners.  And  rd- 
spondent  charges  that  the  questions  sought  to 
be  raised  by  said  petition  are  dot  such  ques- 
tions 88  can  be  raised  bn  a  proceeding  of  this 


kind,  but  such  of  said  petlttonera  as  let  said 
original  cause  go  by  default  can  only  review 
said  decree  by  errors  appearing  upon  the  face 
of  the  proceedings,  and  cannot  in  this  way 
bring  in  matter  to  the  attratton  of  the  court; 
but,  if  said  petition  la  to  be  treated  as  a  bill 
of  review,  then  the  petitioners  do  not  present 
such  a  statemoit  of  fraud,  acddent.  surprise, 
or  adventitious  circumstance  as  oitities  them 
to  be  entertained  for  the  purposes  sought  by 
said  petition,  nor  do  any  such  clrcnmstaDces 
exist  as  will  enable  them  to  amend  their  said 
petition  so  as  to  be  entertUned.  And  he 
prays  that  said  petition  be  dismissed,  and 
that  the  lands  of  which  Solomon  W.  Cosner 
died  seised  be  sold,  subject  to  the  dow»  of 
the  widow  therein,  to  satisfy  reepond^fs 
debt  against  tiie  same.  This  amended  an- 
swer was  excepted  to  by  the  petitiwer  be- 
cause it  presnted  no  new  matter  of  defense, 
and  no  good  reasons  are  shown  fcnr  Ito  filing. 
On  the  2Sd  day  of  June,  1802,  tbe  court  over^ 
ruled  the  exceptions  to  said  amended  answer, 
and  the  petitioneis  replied  generally  thowto. 
and  the  causa  was  referred  to  a  commlssiomar 
to  report  all  the  facts  and  drcomstanoes  con- 
nected with  the  titie  to  the  land  dalmed  by 
the  plaintili;  S.  UcCrum,  to  have  been  owned 
by  S.  W.  Cosner  at  tbe  time  of  his  death,  re- 
porting specially  what,  if  any,  control  and 
possession  aald  Solomon  W.  Goaner  exercised 
over  the  land  In  controversy  after  tbe  date  of 
the  deed  from  talm  to  his  wife  and  diiidren. 
On  the  21>th  day  of  Jmp,  the  cause 

was  heard  upon  the  report  of  James  W.  Bow- 
man, surveyor,  and  others,  commissioner!  to 
assign  dower  to  said  widow,  the  former  or- 
Aea  and  decrees  therein,  and  upon  tbe  report 
of  commlSBionetB,  to  wbich  there  Is  one  ex- 
ception filed  by  the  defendants,  and  upcm 
the  evidence  taken  before  said  commissioner, 
upon  consideration  whereof  the  mueptlons  to 
tiie  report  of  Gommlsslonen  Valentine  and 
Adams  were  overruled,  and  said  reports  con- 
firmed, except  so  far  aa  t3iereln  modified; 
confirmed  the  report  of  cconmisslonets  align- 
ing dower  to  Catherine  GoBuer,  widow  of 
Solomon 'W.  Gosnef;  ascertained  that  said  S. 
W.  Cosner,  at  the  time  of  bis  death,  was  the 
owniSr  of  three  tracts  of  land,  one  containing 
221%  acres,  one  containing  143%  acres,  and 
the  mill  lot  of  1  acre;  ascertained  tbe  amonats 
due  the  plidntitr,  S.  McCrnin,  and  to  Freeland 
H.  Cosner,  as  administrator  of  Solomon  W. 
Cosner;  and  decreed  tbat  unless  there  was 
paid  to  the  parties  entitied  thereto,  respec- 
tively, their  debts,  as  therein  ascertained  to 
be  due  than,  and  the  costs  of  suit,  within  30 
days,  a  special  commissioner,  therdn  named, 
should  make  .sale  of  the  land  ascertained  to 
have  been  owned  by  said  S.  W.  Cosner  at  tbe 
time  of  bis  death,  or  qo  mndi  thereof  as  might 
be  necNsary  to  satisfy  the  said  debts  and 
cost,  upbn  the  tatofi  thcrdn  prescribed,  which 
sale  was  to  be  made  subject  to  the  widow's 
dower  therein;  and  a  writ  of  possradon  was 
awarded  tbe  said  Catherine  Gosno',  if  de^dred 
1^  ber.  to  have  possession  of  the  land  so 
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assigned  to  ber  as  tier  dower.  And  frota  Oils 
decree  C.  F.  Cosner  obtained  this  appeal. 

In  examining  the  queetlonB  raised  by  the 
petition  of  a  F.  Cosner  and  others,  In  the 
nature  of  a  bill  of  rerlew,  which  petition 
must  be  so  regarded,  we  eoctfunto-  some  dif- 
ficulty In  passing  up(xi  the  questions  raised 
by  said  petition.  In  the  absence  of  the  orig' 
Inal  record,  or  the  final  decree  which  is  sought 
to  be  reviewed.  Enough,  however,  ai^>ears 
from  the  allegations  of  the  petition  which 
are  uncontradicted,  and  the  exhibits  there- 
with filed,  to  enable  us  to  pass  upon  the  ma- 
terial questions  raised. 

The  thb*d  error  alleged  and  relied  upon  by 
the  petlUoner  raises  the  question  as  to  the  ef< 
feet  of  the  papa:  filed  as  Bxtalbit  X  with  tbe 
petition,  which  pnrpcnls  to  be  a  deed  of  gift 
from  Solomon  W.  Cosner  to  bla  wife  and  chil- 
dren, bearing  date  July  12, 1877,  whereby.  In 
consideration  of  love  and  affection  It  la  lU* 
leged  in  said  petition,  he  oonv^ed  all  the 
lands  of  whltA  be  was  possessed  onto  Ua 
wife  and  children,  which  deed  was  duly  ac- 
knowledged and  admitted  to  record,  wmch 
deed  was  vc^untary,  and  was  acknowledged 
and  admitted  to  record  nearly  13  years  be* 
fbre  this  suit  was  inatltnted.  It  la  coateoded 
In  argmneat  that  said  BzhlMt  3C  Is  not  a 
deed,  beeanse  the  BcroU  and  seal  are  not  rec- 
ognized In  the  body  of  the  Instrument;  and 
while  It  Is  true  that  onr  statute  (C!ode,  c.  13, 
S  15)  ivoTldes  that  "when  the  seal  of  a  nat- 
ural posra  Is  required  to  a  papor,  he  may 
affix  thereto  a  scroll  way  oi  seal  <x  adopt 
as  his  seal  any  scroll,  written,  printed  or  en- 
graved made  therecm  by  another,"  a  distinc- 
tion appeals  to  exist  between  Instmments 
which  a»  not  required  to  be  acknowledged 
and  recorded  and  those  that  are  only  to  be 
signed  and  sealed.  Where  the  latter  do  not 
recognize  the  scroll  m  seal  In  the  body  of  the 
Instrumeut,  the  weight  of  authority  la  that 
such  papers  are  not  sealed  Instrumenti. 
Where,  bowerer,  a  scroll  is  annexed  to  the 
signature  of  a  paper  purporting  to  be  a  deed, 
and  the  word  "seal"  is  written  within  the 
scn^l,  and  said  writing  Is  propwiy  acknowl- 
edged and  admitted  to  record.  It  must  be  re- 
garded as  a  deed,  although  the  sm>U  w  seal 
are  not  ncognixed  In  the  body  of  the  Instni- 
m«it.  So  In  the  case  of  Ashwell  t.  Ayres,  4 
Grat  283,  the  court  of  appeals  of  VirglnEa 
held  that  "an  instrument  purporting  to  convey 
land,  with  a  scroll  attadied  to  the  gnntaf'a 
name,  though  the  scroll  Is  not  recognized  in 
the  body  of  the  InstFument,  win  be  held  to  be 
a  deed,  where  the  Instrument  has  been  ac* 
fcnowledged  in  court  by  the  grantor  as  his 
deed,  for  the  purpose  of  having  It  recorded." 
Prof/  Minor,  In  his  Institutes  (volume  2,  p. 
653),  upon  this  quesUtm,  says,  "In  instru- 
ments not  required  by  some  statute  to  be  un- 
der seal,  the  scroU  must  be  recognized  as  a 
seal  in  the  body  of  the  instrument,  as  In  the 
case  of  a  common  bond  for  money;"  citing 
Clegg  T.  Ivemeesurler,  16  Grat.  lOB,  where  It 
Is  held  that  *%  writing  for  the  payment  of 


money  or  other  purpose,  which  Is  not  re- 
quired to  be  by  deed,  bavlng  a  scroll  at  the 
foot  thereof,  with  the  word  'seal'  written 
therein,  but  which  Is  not  recognized  In  the 
body  of  the  Instrument  as  a  seal,  is  not  a 
sealed  lUBtrument"  In  this  case.  Judge  Lee. 
In  delivering  the  opinion  of  the  court,  re- 
views the  authorltlee,  and,  refarlng  to  the 
case  of  Ashwell  v.  Ayres,  4  Grat.  283,  says: 
"And,  as  reccH'dlng  was  essential  to  perfect 
the  Instrument  fOT  the  purposes  Intended,  it 
mlgjit  be  said,  without  impropriety,  that  this 
was  part  and  parcel  of  the  perfect  deed,  and 
suffidentiy  manifested  the  recognltirai  of  the 
writing  as  a  sealed  instrument  The  distinc- 
tion, then,  between  instruments  of  this  char- 
act^,  which  can  only  be  effectual  as  deeds, 
and  a  ^omlse  In  writing  simply  tor  the  pay* 
ment  of  money,  which  nUght  be  Indlfferentiy 
an  obUgaticm  under  seal,  or  a  promissory 
note,  and  as  to  which  neltiiff  at^owledg- 
ment  before  witnesses  or  In  conrt  nor  reoHrd- 
lAg,  was  necessary,  must  be  apparent"  In 
the  case  <tf  Smith  r.  Hennlng,  10  W.  Ya.  ^SO, 
Bjaymond,  J.,  In  ddivering  the  opinion  of  the 
court  after  ^borately  discnsstng  this  ques- 
tion, and  citing  the  case  of  Taylor  v.  Glaaar, 
2  S^:!g.  &  R.  501,  and  mmectnm  oQkx  aulhMl- 
ties,  says:  "In  the  case  at  bar  the  paper 
writing  In  question,  called  the  Deed,*  from 
Jones,  the  executor,  to  the  defendant,  for  the 
land  in  amtrorarsy,  conunences,  'This  inden- 
ture,* etic.  It  is  sl^ed  by  the  execntor  with 
hlB  name,  with  a  scroll  opposite  his  name, 
and  wlthhi  the  scroll,  opposite  his  name,  the 
w<Hrd  'seal'  is  written.  In  this  condition  the 
said  paper  writing  was  presented  to  the  derk 
of  the  county  court  by  the  grantor  therein, 
and,  Ag  presented  with  the  scrtdl,— seal  and 
aUr-was  acknowledged  by  him  before  the 
dak.  Taking  the  certificate  of  the  derk  and 
the  whole  paper  together.  It  Is  manifest  tiiat 
the  grantor  not  only  actoiowledged  the  whole 
body  of  the  paper  writing,  but  his  Mgnature 
and  aacSt  as  his  seal,  because  the  word  *seal' 
wfUi  written  within  the  scroll,  and  also  that 
in  actoowledging  tt  "betan  the  derk  he  ac- 
knowledged It  as  hia  deed,  as  was  th«i  un- 
derstood by  tiie  deA.  as  Is  manifest  from  tiie 
ca>tificate  oi  said  clra-k."  This  deed  has  a 
strlkhig  hilarity  to  tiie  one  under  consid- 
eration,—in  fact,  in  ev«y  material  pohit  It  Is 
preclsdy  the  same;  and.  in  view  <tf  these 
authorities  dted,  the  paper  bearing  date  the 
12th  day  of  July,  1877,  and  signed  by  Sol- 
omon W.  Oosner,  and  acknowledged  before 
William  Rains,  Justice,  and  admitted  to  rec- 
ord  by  the  derk  of  the  county  court  of  Tucker 
county,  was  the  deed  of  said  Solomon  W. 
GoBn»>  to  his  wife  and  children  for  the  prop- 
erty tiiereln  mentioned.  The  effect  of  this 
conveyance  was  to  confer  upon  Catherine  Cos- 
ner the  equitable  tiUe  to  the  undivided  one- 
eleventh  part  of  said  land,  and  to  c«ivey  to 
her  10  children  the  remaining  ten-devenths 
thereof. 

It  appear^  'that  the  said  Sdomon  W.  Cosner 
OTlglnally  owned  three  tracts  of  land,  con- 


Digitized  by  Google 


SOUlXpaASTBBM  RBPORTBIt,  ToL  21. 


tabilog,  KBpectiTdy,  em,  16%  and  148  acres 
each,  and  i^gnKattng  888  acres.  After  god* 
veying  the  same  to  his  wife  and  diildren. 
Conr«Ie7eDtbs  thereof,  amoimtlng  to  804*/ii 
wwe  reccnveyed  to  him  by  his  wife  and  three 
of  his  children,  and  then,  on  the  Mh  day  ot 
March,  1880,  said  Solomon  W.  Gosner  con- 
veyed to  Bmlle  and  F.  H.  Coener  166  acies 
thereof;  to  Melissa  J.  Oosnw,  wife  of  W.  H. 
H.  Oosner,  100  acres  th«reof;  and  to  C  G. 
Oosn»,  100  acres  thoieof,— and  shortly  after- 
wards, to  wit,  <Hi  the  20th  day  of  July,  1880, 
said  SoI(»non  W.  Cosner  conveyed  186  acres 
of  said  lands  to  Daniel  Cosner,  and  on  the 
26th  day  of  ApiW,  1S88,  said  Scdomon  W.  Oos- 
ner conTeyed  88  acres  froro  said  lands  to 
Mitchell  Carroll  and  wife,  all  of  which  deeds 
were  duly  admitted  to  record;  aod  the  record 
discloses  the  fact  that,  while  only  304*/ii 
acres  of  land  were  rec<»iTeyed  to  him,  he  has 
sold  and  amveyed  to  different  parties  040 
acres.  Hie  plaintiffs  In  the  original  cause, 
80  far  as  we  can  determine  from  the  portions 
of  the  record  presented,  relied  almost  solely 
nxK>n  the  alleged  invalidity  of  the  deed  from 
Solomon  W.  Cosner  to  bis  wife  and  cbiUlren, 
which  rdlance  was  based  on  the  fact  that 
the  seal  was  not  reco.'mlzed  In  the  body  of 
the  instrument  Having  determined  that  thia 
defect  was  cured  by  the  a<^owledgmeot  and 
rec<»rdatlon,  the  next  question  was  as  to  the 
effect  of  the  conveyance  from  the  husband  to 
the  wife  directly,  and  this  question  was  de- 
termiaed  by  reference  to  the  case  of  McKen- 
zle  r.  riailroad  Co.,  27  W.  Va.  306,  where  it 
was  held  "a  deed  from  a  husband  to  his  wife 
for  real  estate,  while  Inoperative  aud  void  at 
law,  is  nevertheless  valid  in  equity,  and. will 
confer  upon  the  wife  a  good  equitable  estate, 
which,  in  all  cases,  will  be  enforced  against 
the  husband  by  a  court  of  equity,"  The  wife 
then  took  an  equitable  estate  in  the  land,  and 
the  children  a  legal  estate.  At  the  time  tbds 
conveyance  was  made,  It  ia  alleged  in  the 
petition,  and  undenled,  that  said  Solomon  W. 
Cosner  was  In  no  way  indebted;  that  the 
lands  conveyed  by  him  to  his  wife  and  chil- 
dren were  all  the  lands  which  he  possessed; 
he  has  conveyed  away  mcH-e  land  than  was 
reconveyed  to  him  by  his  wife  and  a  potion 
of  his  children.  At  the  time  this  suit  was 
brought,  it  was  too  late  to  attack  any  of  these 
conveyances  as  voluntary,  and  no  eftort  ap- 
pears to  have  been  made  to  assail  them  as 
fraudulent  The  court,  however.  In  the  de- 
cree complained  of,  acted  upon  tbe  the(»-y 
that  the  deed  from  Solomon  W.  Cosner  to  his 
wife  and  diUdren,  not  being  under  seal,  was 
a  nullity,  and  the  commissioner  Adams— hav- 
ing found  that  If  said  deed  passed  oo  title  to 
said  wife  and  children,  said  Solomon  W.  Cos- 
ner was  at  the  time  of  his  deatb,  in  38S3,  the 
owner  In  fee  simple  of  three  several  tracts  of 
land,  one  containing  221^  acres,  another  con- 
taining 143%  acres,  and  the  other  tbe  mill 
lot— adopted  this  view  of  the  case,  and  de- 
creed the  sale  of  these  three  tracts  of  land. 
Ha^ng,  bmteYeTt  reached  the  conclusion  that 


the  paper  executed  by  8<^mon  W.  Ooener  to 
hla  wife  and  chUdroi  «o  the  12tta  day  of 
July.  1877,  was  a  deed  cooTeytaig  aa  equitable 
Interest  In  said  lands  to  his  wife,  and  a  fee- 
simple  estate  to  her  cbUdren,  and  It  b^ng  ap- 
parent  that  In  ttUs  view  of  tbe  case  the  said 
SfdomoQ  W.  Oosner,  at  the  time  of  hla  death, 
was  tbe  owner  of  no  real  estate  which  covdd 
be  subjected  to  the  paymoit  of  his  debts,  the 
decree  cmnplalned  of  must  be  reversed,  and 
the  cause  remanded,  with  costs. 


(40  w.  Va.  ns) 
HALE  v.  TOWN  OF  WESTON. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 

March  30,  1885.) 
Municipal  Cobporationis — Injuries  fhom  Da- 
FBCTivB  STRtET— Splitting  Actios. 

1.  Under  section  S3  of  chapter  43  of  the 
Code,  any  person  who  sustains  a  direct  injury  to 
his  person  or  property, — ^for  instance,  having  a 
limb  broken  or  a  horse  disabled,— by  reason  of  a 
street  in  a  town  being  ont  of  repair,  may  recot- 
er  damages  for  soch  injary  by  an  appropriate  ac- 
tion, in  a  court  of  competent  jurisdiction,  against 
said  town. 

2.  One  who  suffers  an  injury  only  in  hla 
business  from  a  street  beioK  out  of  repair  can- 
not recover  damans  therefor  from  a  city  or 
town  undt^r  section  53  of  chapter  43  of  the  Code. 

3.  The  proprietor  of  a  brick.vard  who  is  en- 
gaged io  tbe  manufacture  of  brtck  in  the  vicinity 
of  a  city  or  town,  and  in  the  err-ctiou  of  houses 
in  said  town  or  dty,  wh<k  in  common  with  osi- 
ers, is  injured  fn  his  business  by  reason  of  the 
municipal  authorities  thereof  failing  to  keep  a 
street  In  repair  which  constitutes  the  highway 
from  said  town  passing  said  brickyard,  cannot 
msintnin  an  action  for  dsmaget  atnunst  said  dty 
or  town  for  losses  soatalned  by  liun  in  his  hnsf- 
nesa. 

4.  A  person  who  asserts  a  claim  to  a  spedfie 
amount  of  damages  for  an  alleged  injury  sus- 
tained in  his  business  will  not  be  allowed  to  split 
up  bis  claim  in  order  to  reduce  it  to  tiie  jorisdic- 
tion  of  a  justice,  and  to  bring  consecutive  suits 
before  a  justice  for  such  claim. 

(Syllabus  by  the  Coart) 

Error  to  circuit  court,  I*wls  county. 

Action  by  P.  M.  Hale  against  tbe  town  of 
Weston  to  recover  damages  resulting  from  a 
defective  street  Plaintiff  had  Judgment  and 
defendant  brings  error.  Reversed. 

W.  W.  Brannon  and  Andrew  Edmiston,  for 
plaintiff  In  error.  W.  B.  McQary,  fur  de- 
fendant In  error. 

ENGLISH,  J.  This  was  a  suit  brought  by 
P.  M.  Hale  on  tiie  3d  day  of  June,  1890,  be- 
fore R.  U  Mason,  a  justice  for  tbe  coun^  of 
Lewis,  against  the  town  of  Weston,  In  which 
the  plaintiff  claimed  and  recovered  $300  dam- 
ages. The  case  was  removed  to  the  circuit 
court  on  certiorari,  and  was  again  tried  hi 
that  court  resulting  in  a  verdict  for  the 
plaintiff,  and  judgment  for  $300.  During  the 
trial  of  said  action  In  the  circuit  court  the  de- 
fendant excepted  to  various  rulings  and  In- 
structions given  by  the  court  and,  after  the 
evidence  for  the  plaintiff  wes  all  In,  the  de- 
fendant by  Us  counsel,  moved  the  court  to 
strike  out  the  plaintiff's  evidence,  and  ex- 
elude  the.  same  from  the  Jurr,  which  motkii 
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the  court  OTernded.  and  peritiltted  the  wld 
evidence  to  remain  before  the  jvry,  and  the 
defendant  excited.  The  action  appears  io 
have  been  predicated  upon  tb»  toUowing  state 
of  itacts:  The  plaintiff  waa  the  owner  and  op^ 
erator  of  a  brickyard  In  the  vicinity  of  the 
town  of  Weston  in  the  fall  and  winter  of 
1889-90,  and  In  OTder  to  reach  said  brickyard 
from  said  town  with  fuel  to  be  used  by  him 
In  burning  his  brick,  and  to  carry  his  bilck, 
when  ready  for  use,  to  such  places  as  he  need- 
ed  them.  In  the  town,  he  was  compelled  to 
pass  over  a  certain  street  of  said  town,  which 
waa  In  bad  condition,  and  which,  although 
the  town  anthorltles  had  attempted  to  repair 
by  scraping  dirt  Into  the  boles,  was  almost 
Impassable,  on  accoimt  of  the  wet  season 
which'  followed,  and  that  by  reason  of  the 
condition  of  this  street  he  was  unable  to  haul 
fuel  to  his  kiln,  which  was  ready  to  bum; 
that  the  brick  were  Injured  by  drawing  damp- 
ness, and  be  was  damaged  thereby  to  the 
amount  of  $1,000.  The  plaintiff  was  asked 
the  question  whether  he  divided  up  his  suits, 
and  sued  for  $300  at  different  times,  and  re- 
plied: 'Tfes,  I  did,  so  I  could  get  them 
tried.  After  suing  first  time,  and  obtaining 
judgment,  I  waited,  thinking  the  town  au- 
thorities would  fix  up  the  street,  and,  after 
their  failure  to  do  so,  sued  again,  and  in  like 
manner,  after  waiting  a  second  time  after 
judgment,  sued  the  third  time."  The  defend- 
ant moved  to  strike  out  the  plaintiff's  evi- 
dence, to  set  aside  the  verdict,  and  award  It 
a  new  trial,  because  the  same  was  not  found- 
ed on  suffldent  evidence,  because  it  was  con- 
trary to  the  law  and  the  evidence,  and  be- 
cause the  same  was  contrary  to  the  court's 
Instmctlons,  which  motion  having  been  over- 
ruled, the  defendant  excepted,  and  set  out  all 
the  evidence  offered  before  the  jury  In  a  bill 
of  exertions,  and  applied  for  and  obtained 
tJiis  writ  of  error. 

The  first  error  assigned  and  relied  upon  Is 
the  refusal  of  the  court  to  strike  out  the' 
plaintiff's  evidence.  Under  this  assignment 
ot  error  the  que&tlon  is  presented  whether  or 
not,  everything  being  proven  In  the  case 
which  the  evidence  tends  to  prove,  the  plain- 
tiff Is  entitled  to  recover;  in  other  words, 
does  the  fact  that  the  street  or  road  com- 
plained of,  dnring  the  wet  season  and  winter 
of  the  years  1SS9-00,  became  Impassable  for 
teams,  render  the  town  of  Weston,  through  a 
portion  of  which  said  highway  passes,  liable 
in  damages  to  the  plaintiff,  who  was  engaged 
in  the  manufacture  and  sale  of  brick  In  the 
locality  Efliown  by  the  evidence?  Under  the 
heading  "Public  Wrongs,"  Sedg.  Dam.  (5th 
Ed.)  p.  32,  says:  "To  this  general  principle, 
that,  where  loss  and  legal  injury  unite,  re- 
lief will  be  given  by  suit,  the  law  recognizes 
but  one  exceptlon.^that  where  the  wrong  is 
on  so  great  a  scale  that  the  whole  community, 
or  a  large  portion  of  them,  suffer  teem  it 
'Here,'  says  Blackstone,  *I  must  premise  that 
the  law  gives  no  private  remedy  for  anytiiing 
but  a  private  wrong.'   And  bo  the  law  Is 


laid  down  by  Lord  CJofte  In  regani  to  nuisan- 
ces on  the  htighway:  'A  man  shall  not  have 
an  action  on  the  case  for  a  nuisance  done  Id 
the  highway,  for  It  is  a  common  nuisance; 
and  then  It  ts  not  reasonable  that  a  particular 
person  should  have  the  actUm,  for,  by  the 
same  reason  that  one  person  might  have  an 
action  for  It,  by  the  same  reason  every  one 
might  have  an  action,  and  'then  he  would  be 
punished  a  hundred  times  for  one  and  the 
same  cause.'  'In  such  a  case  the  remedy  Is 
by  indictment*  So,  also,  In  the  case  of  Quin- 
cy  Canal  v.  Newcomb,  7  Mete.  (Masd.)  276,  It 
was  said  that  If  a  party  had  suffered  damage 
from  the  filling  up  of  a  canal,  and  want  of 
cleansing,  by  means  of  which  he  was  unable 
to  enter  It,  tt  would  have  been  a  damage  suf- 
fered In  common  with  all  other  members  of 
the  community,  and  therefore  redress  must  be 
sought  by  a  public  prosecution.  Where  one 
suffers  In  common  with  all  the  public,  al- 
though, from  his  proximity  to  the  obstructed 
way,  or  otherwise,  trom  his  more  frequent 
occasion  to  use  it  he  may  suffer  in  a  greater 
degree  than  others,  still  he  cannot  have  an 
action,  because  It  would  cause  such  multi- 
plicity of  suits  as  to  be  Itself  an  Intolerable 
evil.  But  where  he  sustains  a  special  dam- 
age, differing  In  kind  from  that  which  Is  com- 
mon to  others,  as  where  he  falls  into  a  ditch 
unlawfully  made  in  a  highway,  and  hurts  his 
horse  or  sustains  a  personal  damage,  then  he 
may  bring  his  action."  2  Shear.  &  R.  Neg.  J 
871,  states  the  law  upon  this  question  as  fol- 
lows: "He,  and  he  only,  can  maintain  an  ac- 
tion for  a  defect  in  a  highway  who  has  sus- 
tained some  dama^  peculiar  to  himself,  his 
trade  or  cainng.  A  private  aetlon  will  n6t 
lie  for  au  Injury  caused  by  the  nonrepair  of 
a  highway.  If  all  other  persons  passing  suffer 
In  the  same  kind,  even  though  In  far  less  de- 
gree. •  •  •  'niuB  the  mere  fact  that  one 
is  delayed  by  an  obstruction,  and  Is  obliged. 
In  common  with  every  one  else  who  attempts 
to  use  the  highway,  either  to  pursue  his  jour- 
ney by  a  less  direct  road,  or  else  to  remove 
the  obstruction,  will  not  entitle  him  to  main- 
tain an  action  for  damages.  And  although  -an 
obstruction  In  a  highway  may  make  it  diffi- 
cult, or  Indeed  Impossible,  for  a  merchant  to 
deliver  goods  flt  his  store,  or  for  a  farm^  to 
gather  his  crops,  or  for  a  landlord  to  rent  his 
houses,  yet  if  the  whole  neighborhood  suffer 
damages  from  the  same  cause,  similar  In 
kind,  even  If  less  In  degree,  no  damages  are 
recoverable.  U[>on  this  principle,  no  one  can 
recover  damages  for  being  deprived,  with  the 
rest  of  the  community,  of  the  use  of  a  high- 
way by  its  total  obstruction,  as,  for  example, 
by  a  great  fall  of  snow."  And  in  note  1  it 
Is  said:  "An  action  cannot  be  maintained 
against  a  town  for  damages  alleged  to  have 
been  caused  to  the  plaintiff  by  the  obstruc- 
tion of  a  road  by  snow,  by  reason  whereof  he 
was  prevented  from  traveling  on  the  road  with 
hia  cattle  and  teams,  and  on  fbot  and  from 
transporting  bis  logs  and  timber  to  a  saw- 
millt  and  from  otherwise  working  on  his  wood 
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lot  and  about  his  logs  and  wood,  and  a  decia  ra- 
ticHi  setting  forth  snch  a  cause  of  action  la 
ted  on  denmrrer";  citing  Eolman  t.  Town- 
send.  iS  Mete  (Mass.)  297,  etc.  It  Is  diffi- 
cult to  distingnish  between  the  consequences 
and  IIabiUt7  resulting  from  a  fall  of  snow  on 
a  highway  and  the  fall  of  rain  upon  a  street 
or  roadway  whicb  has  been  recently  repaired, 
and  the  boles  filled  with  loose  dirt,  as  the  re- 
sult would  be  the  same  in  both  Instances.  Jl 
case  Tery  similar  In  its  circunstances  to  the 
one  nnder  consideration  Is  that  of  Qold  t. 
aty  of  Philadelphia,  reported  In  8  Ati.  388, 
in  which  It  is  held  by  the  supreme  court  of 
Pennsylrania  that  "a  municipal  corporation 
charged  with  the  duty  of  keeping  highways 
in  repair  Is  not  liable  to  the  owner  or  occu- 
pier of  property  fronting  thereon  for  a  conse- 
quential loss  to  his  bo^esa  resolUng  from 
the  neglect  of  such  duty."  The  facta  In  this 
case,  as  disclosed  by  the  report  of  the  ref- 
eree, appear  to  hare  been  that  the  plaintiff 
was  the  lessee  and  proprietor  of  an  inn  situ- 
ated In  the  sabnrbs  of  the  city  of  Philadel- 
phia, at  wtalcli  taimen  and  drorets  were  in 
the  habit  of  stopping,  with  their  cattle,  and 
sheds  bad  been  erected  for  their  accommoda- 
tion, and  the  patronage  of  the  hiMise  was  such 
tlut  It  was  a  flonroe  of  conslderaUe  profit 
The  inn  ftonted  on  the  mad  leading  into  the 
city,  which  road  was  under  fbe  snperrlsloa 
of  the  city  authoritiea.  The  road  had  been 
neglected  fbr  aereral  years,  and.  as  a  natmal 
result,  was  In  bad  r^air;  and  -In  the  Call  of 
1880  the  city  graded  Oowen  avoinc^  at  Ut 
Airy,  some  distance  below  the  inn  of  the 
plaintiff,  and,  from  the  cnttlngs  made  neces- 
sary by  that  grading.  o1}talned  a  quantity  of 
red  or  yellow  earth  or  loan^  which  was 
q;n«ad  upon  pntlona  of  the  road  hi  qaestlm, 
with  tbe  intuitlcm  of  grading  it  Dnring  the 
winter,  after  this  red  earth  was  put  upoa  the 
rood,  the  condition  of  It  was  very  bad;  the 
mts  and  hoteB.  whldi  bad  beoi  allowed  to 
grow  deeper  In  the  (d0  roadbed,  were  corered 
and  hidden  fimn  dght  by  the  soft  earth 
spread  over  them;  and  when  the  rains  ome, 
and  this  soft  earth  was  oonTerted  into  mud. 
these  old  ludee  swred  as  pitfalls  for  tmrel- 
ers,  who^  by  reason  of  the  corering  of  the 
mud.  were  unable  to  see  them,  and  the  cnstcnn 
at  the  plaintiff's  Inn  was  greatly  decreased 
by  the  conditlcHi  of  this  road.  One  of  the  de- 
fonses  relied  on  the  city  was  th«t  the  <d>' 
ligation  Imposed  upon  the  city  to  ke^  the 
road  in  regaSr  was  a  public  duty,  a  neglect  to 
perform  whidi  was  punishable  by  Indictment, 
and  that  no  one  was  entitled  to  a  private  ac- 
tion tor  negligence  against  tlie  city,  ontess  he 
could  show  some  injury  peculiar  to  himself, 
and  dlfferoit  In  kind  fmm  that  which  was 
suffered  by  the  general  public.  The  learned 
Judge,  in  coudtudlng  his  opinion  in  this  case, 
says:  "When  a  duty  Is  imposed  upon  a  mu< 
nlclpel  eorpwatlon  for  the  benefit  of  the  pub- 
lic, no  benefit  or  consideration  la  recelred  by 
such  munldpallty.  as  In  the  case  of  a  trad- 
ing corporation;  heiu»  no  bqpltcatlon  arises 


of  liability  to  the  IndlTldnal  citizen  for  any 
injury,  which  be  has  suffered  In  cranmon  with 
other  citizens,  resulting  from  a  neglect  of 
such  duty.  To  sustain  a  owtrary  doctrine 
would  be  disastrous  to  municipalities,  and 
consequently  to  the  general  public.  If  we 
once  throw  t^en  the  door  to  a  recovery  in 
such  cases,  how  are  we  to  measure  the  extent 
to  which  a  public  highway  may  be  out  of 
r^alr,  in  order  to  entitle  owners  of  property 
abutting  thereon  to  recover  damages?  Such 
questlcms  would  have  to  be  referred  to  a  Jury, 
whose  standard  of  duty  would  be  ss  shifting 
as  their  verdicts  would  be  uncertain,  and  Id 
many  Instances  oppressive."  Mr.  Blgelow,  in 
his  note  to  Rose  v.  Miles  (Lead.  Gas.  Torts, 
471)  states  the  general  principle  thus:  "U, 
then,  the  right  invaded  or  impaired  is  a  com- 
mon or  public  one,  which  every  subject  of  the 
state  may  ex^cise  and  enjoy,  sudi  as  the 
use  of  a  highway  or  canal,  or  a  public  land- 
ing place  a  oaumon  watering  place  upon 
a  stream.  In  all  snch  cases  a  mere  deprivation 
or  obstruction  of  the  use.  which  oxludes  or 
Undera  all  persons  alike  from  the  enjoyment 
of  the  cnnmon  right,  and  which  does  not 
cause  aoy  special  or  peculiar  damage  to  any 
one.  furnishes  no  ground  ct  action  in  fftvcr 
of  an  IndividuaL"  See.  tise.  WHlard  t.  Gam- 
bridge,  8  Allen.  B74.  the  ayllabua  of  which 
case  reads  as  folUnra:  *'No  action  Uee  to  re- 
cord danuges  ton  the  Cbstructton  of  a  high- 
way, against  a  dty  which  la  bound  to  keep  it 
In  repair.  1^  an  Individual  whose  place  of 
business  fherdiy  becomes  more  difficult  to 
reach,  his  bnsineBB  injured,  the  ddlveiy  of 
articles  which  he  has  sold  and  the  gattiering 
of  his  crops  mwe  expmdve.  his  howea  leas 
destrable  for  tenants,  and  Us  rente  dimin- 
ished in  valo^  If  other  pwsons  suffer  dam- 
ages fmn  the  same  cause,  similar  In  kind, 
though  lesa  In  Occveb**  AlsOk  Hill  v.  City  of 
BostCHO,  122  Mass.  844.  in  vrtdch  Ghlet  Jns- 
tiee  Gray,  after  car^ully  reviewing  tlie  Eng- 
lish dedalMu  <m  this  subject,  condodea  that 
"the  result  of  the  BngUsb  anthorittea  la  tbat 
when  a  duty  is  InqNwed  ivon  a  municipal  oor^ 
potation  for  tbe  benefit  of  the  pnUic,  witb> 
out  any  consideration  or  eoKflumait  b^ng  re- 
c^ved  by  t)»  cmporatlon.  It  is  only  where  the 
duty  ia  »  new  uke^  or  la  ancb  as  Is  ordliurily 
potformod  by  tradbig  corporations,  that  an  in- 
tention to  give  a  pilvate  action  for  a  nesAect 
of  Ito  p^formance  is  to  be  presumed." 

The  fiUlure  to  Ireep  a  road  or  sUeet  in  re- 
pair is  not  an  offoise  against  a  single  Indi- 
vidual, bnt  against  the  whole  community.  It 
te  a  public  offense^  and  to  therefore  punish- 
able by  Indictment  Many  Indivldnala  might 
complain  with  proprie^  at  a  public  offoise, 
but  the  law  does  not  denote  the  punishment 
of  such  an  offense  to  eacb  individual  that 
could  reasonably  complain,  nor  does  it  allow 
him  to  recover  private  satisfaction,  in  the 
shape  of  damages,  unless  he  haa  received  » 
pwsonal  injury,  or  some  direct  damage  to  Us 
property.  To  allow  every  man  who  to  In- 
jured hi  hto  calling  tx  business  by  reas<m 
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tbe  bad  condltl«n  of  tbe  roftds  and  streets 
wKhla  the  limits  of  a  mnnlclpa)  cwporatlon 
to  sustain  an  action  against  the  town  or  clt^, 
and  receive  compensation  In  damages,  would 
lead  to  disastrous  rraults.  It  w6idd  be  dlffl- 
colt  to  say  what  degree  of  perfection  In  pav- 
ing and  draining  their  streets  would  give 
such  a  corporation  immunity.  The  farmer, 
tile  furnisher  of  fuel,  stone,  or  brlcfc,  and  In 
fact  every  one  having  occasion  to  peas  over 
the  street,  could  famlah  a  grievance;  and  the 
degree  of  perfection  In  the  bUrhway  which 
would  be  acceptable  to  one  might  bo  nitirely 
unaatlaf^bctory  to  another,  so  that  It  the  door 
to  thrown  <ven,  and  evwy  person  who  has  a 
real  or  supposed  cause  of  complaint  on  ac- 
count ol  the  condition  ot  the  streets  can  re- 
cover damages  against  the  dty  or  town,  it 
would  lead  to  a  mnltii^cl^  of  suits  which 
would  be  dlsBBtrooB.  This  qnestloi  was  dis- 
cussed at  sc»ne  length  by  Judge  areen  In  tbe 
case  of  WatUns  t.  County  Court,  30  W.  Ya. 
6S7,  6  S.  B.  6E>4;  and  after  commenting  on 
onr  statute  (section  03  chaptw  4S  ttf  ttie 
Code)  which  provides  that  any  person  who 
BUBtalns  an  injury  to  his  i>er80n  or  proper^ 
by  reason  of  a  public  road  or  bridge  In  a 
coun^,  w  by  reason  of  a  public  road,  bri^p^ 
street,  sidewalk,  or  alley  In  an  Incorpcmted 
dty,  Tillage^  or  town,  bdng  out  at  repair, 
may  recoviar  all  damages  sustained  by  Urn 
reascm  of  such  Injury,  etc.,  be  says,  "This 
bdng  the  ectent  at  the  liability  In  damages 
to  any  person,  imposed  by  statnt^  for  neg- 
lect of  duty  In  reference  to  the  puUlc  roi^ 
either  by  the  county  court,  or  by  a  snrveyw 
of  roads  appointed  by  the  county  court,  can 
the  county  court  be  subject  by  suit  to  the 
payment  of  damages  In  any  other  case  than 
that  qpeclfled  in  the  statnte?'  etc.  And  it 
will  be  perceived  that  streets,  sidewalks,  or 
alleys  in  an  incorporated  dty  or  town  being 
out  of  repair  stand  In  the  same  categ(HT<  Be 
says,  also,  on  page  680^  80  W.  Ya,  and  page 
6B4,  6  &  B.:  "But  It  would  seem  to  follow 
from  the  fact  that  as  counties,  or  county 
courts,  or  other  political  corporations  who 
manage  their  aflTairs,  are*  created,  not  for  any 
private  advantage,  but  almost  exduslvely 
with  a  view  to  tbe  policy  of  the  ^te,  and 
charged  with  tbe  st^ralntendence  and  admin- 
istration of  tbe  local  affairs  of  a  county,  as  a 
mode  of  carrying  out  such  public  pdicy,  they 
would  not  be  liable  in  damagai  fw  any  mg- 
lect  of  a  puUlc  dn^  to  any  Individual  who 
bad  directly  snflTered  an  injury  from  such  n^ 
lect,  unless  the  statute  has  expreasly,  or  1^ 
uecraaary  ImpUcaUon,  made  them  responsible 
as  corporations.  At  common  law,  sndi  po- 
litical corporations  or  such  county  would  not 
be  liable  In  any  civil  suit  for  damages  result- 
ing from  a  neglect  of  dnty.  And,  in  accord- 
ance with  these  views.  It  has  been  almost 
universally  held,  both  In  England  and  In  this 
country,  that  neither  a  county  nor  a  political 
corporation,  managing  Its  local  aflTairs,  caus- 
ing public  roads  and  bildges  to  be  made  and 
kept  in  repair,  pabUc  sdiool  bouses  to  be 


built  and  kept  lii  ret>a!r,  and  other  public  du- 
ties  to  be  performed,  are  ever  Hable,  as  corpo- 
rations, to  be  sued  liy  any  Indiridoal  for  dam- 
ages sustained  by  their  neglect  to  perform 
such  duties,  or  bytbe  neglect  of  public  officers 
or  agents  appointed  by  tiiem  to  perform  such 
duties,  except  when  they  are  made  respon- 
sible as  corporations,  dther  expressly  or  by 
necessaiy  implication,  for  damages  resulting 
from  neglect  of  duty."  1  Shear,  ft  R.  Neg. 
I  2S8,  in  speaking  of  municipal  corporations 
as  state  agencies,  says:  "The  governmental 
powers  of  the  state  are  further  exercised  by 
a  great  number  of  municipal  and  quasi  mu- 
nicipal organizations,  such  as  cities,  towns, 
conntieB,  and  boards,  to  which,  for  purposes 
of  government,  and  for  the  benefit  and  serv- 
ice of  the  public,  the  state  delegates  por- 
tions of  Its  sovereignty,  to  be  exercised  with- 
in particular  portions  ot  its  territory,  or 
for  certain  well-deflned  public  purposes.  To 
the  axtent  tliat  such  local  or  special  organ- 
izations possess  and  exercise  government- 
al powers,  they  are,  as  It  wwe,  depart- 
ments of  state.  As  such,  in  the  absence  of 
any  statute  to  the  contrary,  they  have  the 
inlvllege  and  Immnnity  of  the  state;  They 
partake  of  the  stale's  prerogative  of  sov> 
erelgnty,  In  that  they  are  ocempt  from  prl* 
vate  prosecuttom  (or  tbe  omseqnences  of 
their  uerclslng,  or  neglecting  to  exercise, 
the  govwnmental  powers  they  possess.  '  To 
the  extent  that  they  exercise  such  powers, 
tbdr  duties  are  regarded  as  due  to  the  pub- 
lic, not  to  individuals.  Thdr  oflAcers  are  not 
agents  of  the  corporation,  but  tbe  greater 
public*  the  Btata.  Mo  relation  of  agency  ex- 
isting between  the  corporation  and  Its  offl- 
ceni  with  respect  to  the  discharge  of  these 
governmental  duties,  the  corporation  Is  not 
responslUe  for  the  acts  or  omissloDs  of  its 
officers  therein.  This  Is  nothing  more  than 
an  application  and  proper  extendon  of  the 
rule  that  the  state  is  not  llaUe  for  the  mis- 
feasance <tf  its  (Ulcers."  And  ^in,  under 
the  heading,  'The  Damage  mnst  be  Bpedal 
to  PlalntUI^"  the  same  authors  say,  in  sec- 
tion !i4:  *at  la  not  only  esswtlal  to  tbe 
maintenance  of  an  action  for  negllgoice  that 
some  damage  shonld  hare  been  suffered,  bnt 
that  damage  must  have  been  suffered  by  tbe 
plaintiff,  or  he  has  no  cause  of  actlim.  If, 
by  reason  of  a  breach  of  duty  owed  to  tbe 
public,  he  has  suffered  no  special  damage- 
that  is,  no  damage  other  than  such  as  every 
other  member  of  the  community  has  suffer- 
ed ia  equal  measure,— a  private  citizen  has 
no  right  to  sue."  See,  also,  note  2:  "The 
fact  that  a  dtUsen's  route  to  bis  market  is 
Interfered  with  by  obstructions  placed  in 
the  highway  Is  not  such  a  special  injury  as 
will  ^tltle  him  to  maintain  an  action";  dt- 
Ing  Brant  v.  Plumer.  64  Iowa,  3S,  19  N.  W. 
842,  and  Sohn  v.  Cambecn,  106  Ind.  802,  S 
N.  E.  818.  My  interpretation  of  onr  statute 
(section  68  of  chapter  43  of  tbe  Code)  la  that 
any  person  who  sustains  a  direct  injury  to 
Ids  person  or  his  property,,  as,  for  Instance, 
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hanni;  a  Umb  bn^en  a  borap  dlsaUed, 
by  reason  of  the  street  or  road  being  out  of 
repair,  may  tecorer  damages  for  soch  Injury 
by  an  iu>proprlate  action  in  a  court  of  com- 
petent jurisdiction;  bnt  It  was  not  Intended 
by  said  statute  that  a  poson  who,  In  com- 
mon with  the  community,  suffers  In  his  bust* 
ness  rations  by  reason  of  the  bad  condl> 
tion  of  tlie  streets,  should  recover  damages 
from  the  dty  or  town  for  such  Injury. 
Therefore,  my  conclusion  Is  that  the  court 
erred  In  reftaslng  to  strike  out  the  plaintiff's 
erldence. 

Another  question  Is  raised  by  counsel  tor 
the  pl^ntlff  In  error,  and  that  Is  whether  the 
plaintiff  could  spilt  up  or  separate  his  de- 
mand so  as  to  bring  It  within  the  juriBdl<>- 
don  of  a  justice.  The  plaintiff.  In  his  testi- 
mony, stated  that  he  divided  up  his  salts, 
and  sued  for  fSOO  at  different  times.  He 
says,  "After  suing  first  time,  and  obtaining 
Judgment,  I  waited,  tblofclng  ttae  town  au- 
thorities would  fix  up  the  street,  and,  aft» 
their  failui%  to  do  so,  sued  again,  and  In 
like  manner,  after  waiting  a  second  time 
after  Judgment,  sued  the  third  time."  Our 
statute  (Code,  &  60,  |  provides  that  "a 
Justice  shall  have  Jurisdiction  of  all  dvtt 
actions  for  the  recovery  of  money  or  the 
possession  of  property,  including  actions  In 
which  damages  are  claimed  as  compensa- 
tion for  an  injury  or  wrong,  provided  the 
amount  of  money  or  damages  or  the  value 
of  the  property  claimed  does  not  exceed 
three,  hundred  dollars,  exclusive  ot  Interest 
and  costs,"  etc  Prot  Minor,  In  his  Insti- 
tutes (volume  4,  pt  1,  p.  200),  says:  "Where 
an  entire  dalm  exceeds  $S0,  and  bos  been 
divided  into  several  parts,  each  oot  exceed- 
ing $20,  and  separate  securities  are  taken 
therefor,  and  all  are  due,  it  seems  the  better 
opinion.  In  this  case,  that  the  courts  of  rec- 
ord cannot  thus  be  deprived  of  their  Juris- 
diction, nor  the  defendant  to  his  rlptit  to 
trial  by  jury,  and  that  a  writ  of  prohibition 
will  be  awarded  by  the  circuit  court  in  order 
to  prevent  the  usurpation" ;  dtlng  Hutson  v. 
Lowry,  2  Va.  Gas.  46.  The  question  raised 
in  this  case  Is  not  whether  the  Justice  had 
Jurisdiction  In  this  particular  case,  but  wheth- 
er the  plaintiff  had  a  right  to  divide  up  his 
claim  so  as  to  bring  It  within  the  jurisdic- 
tion, and  then  bring  successive  suits.  In 
the  case  of  Stewart  v.  Railroad  Co.,  33  W. 
Va.  88.  10  S.  E.  20,  this  court  held  that,  "in 
detemlning  the  question  of  Jurisdiction  In 
an  action  before  a  Justice  for  a  wrong,  the 
amount  claimed  in  the  summons,  not  the 
damages  shown  by  the  testimony,  must  con- 
trol." In  the  case  of  Aulick.  v.  Adams,  12 
B.  Mon.  104.  It  was  held  that  "in  actions  of 
tort  the  damages  dalmcil  usually  determined 
the  Jurisdiction,  as  to  amount."  lu  the  case 
under  consideration,  however,  three  success- 
ive suits  appear  to  have  been  brought  for 
the  same  cause  of  action,  for  $300  each; 
and  the  plaintiff  states  that  his  object  was 
to  avoid  the  jurlsdlctkm  of  the  dronlt  court. 


and  Mng  his  dalm^-wltiUa  tiie  jurisdiction 
of  a  justice.  He  states  that  his  dalm  was 
¥1,000.  If  bis  claim  was  ex  ccmtractu,  tbm 
could  be  no  question  that  it  would  pot  be  al- 
lowed; and  where  the  claim  be  assots  Is 
definite,  as  It  was  in  this  Instance^  I  should 
think  the  same  rule  should  be  applied  as  in 
the  case  of  contract  The  tight  to  divide  bis 
dalm  into  three  parts  would  Imply  the  right 
to  divide  It  Into  ten,  and  there  woiild  be  no 
end  to  litigation  and  costa  In  the  case  of 
Bodley  Archibald.  8S  W.  Va.  220, 10  S.  E. 
302,  this  court  held  that  prohibition  would 
lie  to  prohibit  Justices  and  other  petty  tri- 
bunals, which  are  limited  by  law  to  the  de- 
cision of  ctmtroversies  where  the  amount 
falls  within  a  spbclfled  sum,  from  exerdslng 
a  jurisdiction  wholly  b^ond  th^  autlun-lty, 
even  after  judgment,  bnt  before  ttae  judg- 
ment has  been  fully  carried  into  effect,  '*and 
In  sudk  cases  the  want  of  jurisdiction  may 
be  made  to  appear  by  matters  dehors  the 
record  of  the  proceedings  btfore  sudi  In- 
ferior tribunals."  If  the  plaintiff  in  this  case 
had  sued  fbr  his  whole  daJm,  91>000,  beton 
the  justice,  we  could  not  hesitate  as  to  want 
of  jurisdiction.  Can  he  be  allowed  to  do 
the  same  thing— effect  the  same  result— by 
three  or  four  suits?  We  say  not  The  jodg^ 
meat  must  be  reversed,  and  the  cause  x»- 
manded,  with  costs. 


(«  w.  Vs.  m> 

WARD  V.  WARD'S  HEIRS. 
(Supreme  Court  of  Appeals  of  West  Yirglnla. 
April  13,  1895.) 

Tbvikct  in  Cohmoh— Pastitio:?— Impkovbhshts 

—CoMJdissioxsR's  Report— ExctPTioss 
— Ahrndimo  Repoht. 

1.  Br  common  law,  one  joint  tenant,  tensnt 
In  common,  or  parcener  using  the  common  land 
exclusively,  but  not  ousting  or  excludiug  his  co- 
owners,  is  not  chargeable  to  them  for  use  and  oc- 
cupation; but  this  rule  haa  been  changed  hy  sec- 
tion 14,  c.  100.  Code,  as  to  joint  tenants  and  ten- 
ants in  common,  but  not  as  to  parceners. 

2.  A  coparcener,  merely  m>m  sole  occopa- 
tion  of  the  premises,  is  not  diargeable  in  favor  of 
coparceners,  unless  he  excludes  them. 

3.  Where  it  is  proper  to  allow  a  coparceier 
for  improvements  a  charge  for  use  and  occupn- 
tioD  mny  he  set  off  against  the  improvementa. 

4.  Permanent  Improvements  made  by  one 
coparcener,  without  request  or  agreement  of  oth- 
ers, are  not  chargeable  to  the  others  personally 
or  upon  their  shares  in  the  land;  bnt  i(  made 
by  their  request  or  agreement,  they  are  a  debt 
upon  them,  and  a  hen  on  their  shares  in  the  land. 

5.  One  Joint  tramnt,  tenant  In  common,  or 
coparcener  can  compel  others  to  contribute  to 
mnke  necessary  repairs  to  a  mill  or  honse,  after 
request  to  assist  and  refusal.  But  this  compnl- 
sion  is  as  to  future  repairs,  not  those  already 
made  by  one  of  the  co-owners.  This  compnl^oo 
only  applies  to  mills  and  houses,  not  to  fences  or 
other  repairs  to  other  properties. 

0.  In  partition  the  part  improved,  if  it  can 
be  done  without  injury  to  others,  should  be  as 
Rifnim  to  the  improver;  but,  where  this  cannot 
be  done,  the  cost  of  improvement  cannot  be  diar* 
ged  to  him  to  whom  it  goes. 

7.  Where,  however,  the  property  is  not  sus- 
ceptible of  partition,  and  must  be  sold  to  divide 
the  proGceils,  the  coparcener  who  made  repairs 
and  permanent  Improvements  shall  native  ont 
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of  the  pioeeeda  tiiftt  amoaat  br  which  the  prop- 
erty, at  the  date  of  sale,  remaina  enhanced  in  vv.- 
ne  trom  the  improTemoita,  not  their  original  cost. 

8.  Where  uiere  is  no  exception  to  a  commls- 
aioner's  report,  ai:cept  as  to  error  on  its  face,  it 
is  takn  aa  admitted  br  the  parties  to  tte  correct, 
both  as  to  the  prindi^  and  the  erldence  on 
which  it  rests,  and  ihe  court  will  not  look  into 
it,  bnt  must  act  on  it  as  so  admitted,  except  as 
to  infanta  and  persons  non  compos.  If  excepted 
to  not  later  tban  the  first  term  after  its  return,  or 
later  bjr  leave  of  court,  the  admission  of  Its  cor- 
rectness ceases,  and  the  court  will  examine  it; 
bat  on  the  hearing  of  such  exception,  unleaa  tak- 
en within  10  days  after  completion  of  the  re- 
port before  the  commissiooer,  no  evidence  before 
him  can  be  used,  unless  he  has  made  it  a  part 
of  the  report,  or  certified  it.  or  the  court  requires 
htm  to  certify  soch  evidence  by  order,  in  which 
cases  it  may  be  used  to  sustain  the  exception; 
but  depositions  taken  after  the  return  of  the  re- 
port cannot  be  used  to  oTerthrow  the  report. 
They  can  be  osed  only  to  support  a  motion  to 
recommit  the  report 

9.  Error  on  the  face  of  a  report  may  be  tak- 
en adTflntSRe  of  tn  the  lower  or  appellate  court, 
with  or  without  exceptions. 

10.  Where  exception  ia  taken  to  a  commis- 
slono's  report  before  the  commiBSiooer.  within 
10  days  after  Its  completion,  it  is  his  duty  to  cer- 
tify the  exceptions  and  evidence  before  him  re- 
lating; to  the  exceptions,  with  snch  remarks  as  he 
n^ay  see  proper  to  make,  in  order  that  the  excep- 
tions majr  be  heard  by  the  court  Qpou  such  evi- 
dence. He  should  so  certify  the  evidence  as  to 
show  it  to  be  the  evidence  sent  up. 

11.  Where  audi  exception  has  been  «o  taken 
within  tiie  10  da^a,  the  party  excepting,  or  the 
adverse  party,  may  take  turther  evidence  before 
the  return  of  the  report,  and  upon  It  the  com- 
missioner  may  amend  hia  report,  or  make  an 
amended  repwt,  as  may  mit  the  caae,  and  then, 
return  his  report  and  amendment,  U  any,  to  tbe 
office  of  the  court 

(Syllabas  by  the  Court) 

Aroeal  fnnn  circuit  oonrt,  Taylor  county. 

Bill  by  La  Fayette  B.  Ward  against  M^rla 
B.  Ward'a  heSra.  From  Uie  decree  rendered, 
plalutifC  appeals.  Modified. 

W.  B.  D.  Dent,  for  appellant  B.  F.  Martin 
and  Frank  Woods,  for  appellees. 

» 

BRANNON.  J.  Maria  Ward  died  seised 
of  ma  botel  pn^nty  known  as  tli«  ."Ward 
Houses"  In  tbe  town  ci  Orafton,  leaving  a  hus- 
band and  six  children. "  Her  husband,  Ooorge 
W.  Ward,  occupied  the  property  as  txmnt  by 
tbe  cnrteay  from  February,  1878,  when  bis 
wife  died,  until  Becembw.  IBSO,  when  he 
died.  Fonr  of  bis  cbltdren  Ured  In  tbe  botel 
with  him.  tbe  plabotUT,  L,  BL  Ward,  John  B. 
Ward,  Mrs.  Brcgrles,  and  Archibald  Ward. 
Before  the  father's  death,  and  fw  11  years 
aftwwards,  tbe  plalntUE,  L.  B.  Ward,  occu- 
pied a  BtaUe  mi  tiie  property  aa  a  livery  ata> 
ble^  and  after  his  death  Mrs.  Broyles  and 
hndnnd  occvvied  ttie  hotel  Mrs.  Breves, 
by  pnrchaae  from  coparceners  at  different 
times  after  her  father's  death,  became  owner, 
indodlng  her  own  share,  ot  flTenrixths  of  tbe 
property.  I*  B.  Wsrd  brought  this  suit  In 
tbe  ctrcnlt  court  of  Taylor  county,  alleging 
tbat  In  1879  be  and  aeranl  otliers  of  tbe  par- 
ceners^ sedng  ttuit  the  pnqierty  wu  badly 
In  need  ot  reiwlr,  almost  entirely  rebuilt  and 
gmtly  enlarged  the  hotel,  at  great  expoue, 
be  tomisUng  a  large  amoont  of  meana,  labia; 


and  material,  of  the  amount  of  ¥1,638.26,  and 
tbatArchibald  P.Wardand  Licyd  M.  Broyles, 
for  bis  wife,  furnished  material  and  labor, 
for  which  amount  expended  by  him  he  claim- 
ed compensation.  He  further  alleged  tbat 
for  sereral  years  Broyles  and  his  wife  had 
tbe  possession  and  use  of  the  hotel  property, 
except  tbe  stable,  without  payment  of  rent, 
but  bad  paid  taxes,  and  put  some  repairs  on 
the  property  from  time  to  time  as  needed, 
and  tbat  he,  the  plalntlfT,  had  occupied  tbe 
stable  without  payment  of  rent.  He  prayed 
that  an  account  of  the  rent  and  improvementa 
be  taken;  the  amount  due  him  and  others  t>e 
decreed;  that  tbe  property  be  rented  or  sold 
to  satisfy  those  charges;  and  also  tbat  tbe 
property,  not  being  susceptible  of  partition, 
might  be  sold,  and  the  proceeds  divided.  The 
other  parties  resisted  this  demand  of  tbe 
plalntlfT  for  Improvements,  eaylug  tbat  sucb 
improvements  were  made  by  their  father 
while  in  [>oBseaslon  as  tenant  by  the  cnrtesy, 
and  any  charge  by  the  plaintiff  was  against 
him,  not  against  bis  coi)aFcener8,  aa  they  nev- 
er assented  to  such  improvements,  and  nei- 
ther they  nor  their  prop«-ty  were  liable  there- 
for. The  caae  was  referred  to  a  comrals- 
eloner,  and  .be  reported  a  large  sum  as  due 
the  i^lntlfT  from  Mrs.  Broyles,  one  of  tbe 
parceners,  for  rent  and  ImivoTements.  The 
court  disallowed  all  claim  by  the  plaintiff  for 
Improremraits  or  rent,  and,  declaring  tbe 
property  tusnsc^tible  of  partition,  directed 
Its  sale.   The  plaintifr  ai>pealed. 

First,  let  UB  consider  the  subject  of  rent 
Are  those  of  tbe  heirs  who  occupied  tbe  prop- 
erty after  the  end  of  tbe  father's  estate  by 
the  curtesy  liable  to  pay  rent,  or  rather  com- 
pensation for  use  and  occupation?  At  com- 
mon law  ndtber  a  Jobit  tenant,  tenant  la 
common,  nor  ropercener  occtq^ng  the  com- 
mon property,  and  thus  taking  more  than 
his  share  of  the  raits  and  profits,  can  be  made 
to  acGonnt'to  his  fMlow^  unless  he  has  been 
appointed  bailiff  or  receiver  by  Us  fellows. 
E^Kh  one  has  right  to  enter  and  use  the  land, 
and  this  rigfht  cannot  be  impaired  by  tbe  fact 
that  Dthars  absent  themselTes  or  do  not  claim 
thdr  right  to  a  common  enjoyment  Unless 
the  one  in  possession  denies  the  right  ot  the 
others  to  alter  and  enjoy  the  estate,  or  agrees 
to  pay  rent,  ifothlng  can  be  dalmed  ot  him. 
It  la  presuined  that  the  others  consent  to  his 
use.  He  cannot  call  on  the  others  to  belp> 
him  farm  or  otherwise  use  the  prpperty,  and,, 
in  case  of  loss  &om  failtre  of  croju  or  other 
cause,  he  cannot  call  on  the  others  to  con- 
tribute to  the  hMs.  If  the  others  do  not  wish 
to  occupy  the  preudses  with  th^r  co-owners, 
tbe  remedy  at  partltlott  ia  at  band,  or,  If  the 
property  be  indivisible;  the  court  wUi  eeU  it» 
and  divide  Its  proceeds.  Loma^  Dig.  OOl, 
481;  2  Minor,  Inst  437,  429;  Freem.  Ooten. 
I  26B;  note  to  Early  t.  Friend.  78  Am.  Dec. 
M5.  Thia  is  the  vtow  stated  In  Freem.  Gotea. 
I  2S8;  Oayle  r.  Johnston.  80  Ala.  W6. 

By  section  14,  c.  100^  Code,  it  Is  iworltfeA 
that  an  action  of  account  may  be  maintained 
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"bj  one  Jotast  tenant;  or  tenant  .In  common, 
or  his  personal  representative,  against  the 
otho-  for  recdTlng  more  tbau'  comes  to  bis 
just  share  or  proportion,  and  against  tixe  per- 
sonal representntlTe  of  anr  ancb  ^Aat  tenant 
« tenant  In  common.**  This  statnte  orlgiiiat> 
ed  in  Bnehud,  and  tbere  and  In  a  majorftr 
of  the  American  states  It  has  received  the 
constraction,  which  I  would  thinic  the  proper 
one,  that  merely  by  exclnslre  occnpatlcHi  and 
nae  one  tenant  in  common  or  Joint  tenant  does 
not  become  liable  to  accoont  to  otiiecs.  bat 
only  where  he  recdres  rents  or  proceeds  of 
ttie  estate  from  stransers.  Freem.  Ootm.  S 
274;  note  to  Early  t.  Frlffitd,  78  Am,  Dec 
WIS;  Gbambers  t.  Ghambera^  14  Am.  Dec 
606,  and  note.  But  In  Bai'ly  t.  Friend,  16 
Orat  21,  which  was  dedded  at  a  date  mak- 
ing it  binding  authority  here,  it  Is  held  that 
one  tenant  In  common  may  sue  his  cotenant, 
who  has  occupied  the  wh<de  property,  for 
an  account  of  rents  and  profltB.  He  Is  ac- 
countable whether  he  receives  roits  and  prof- 
its from  strangers,  or  receives  them  by  oc- 
cupying the  premises  himsd^  with  Interest 
from  eadi  year's  dose.  Rnst  t>  But,  17  W. 
Va.  901,  holds  Just  the  same  In  Dodson  v. 
Hays,  29  W.  Ta.  677,  syllabus  2;  2  8.  B.  416, 
this  doctrine  was  somewhat  quallfled  m  tlw 
holding  that  where  the  property  Is  snch  as 
to  admit  otvmhy  several,  and  less  tHan  bis 
Just  sliare  Is  used  tiy  one  tenant  In  cunmon 
In  a  manner  not  hindering  or  exclndlng  the 
others  from  the  use  of  their  shares,  he  does 
not  receive  more  than  his  shanv  within  the 
meaning  of  section  H  c  100,  Code,  and  Is  not 
accountable  for  the  profits  of  that  pwtion 
owned  by  bim  to  his  cotenasta. 

Bat  It  will  be  obeerred  that  this  statnte  In 
terms  apidies  to  Joint  taunts  and  tenants  In 
common,  and  does  not  mentioD  parcenMS. 
Does  the  statute  apply  by  analogy  to  themt 
Its  letter  does  not  Joint  tenancy,  tenancy 
in  common,  and  o^arcenary  are  the  three 
n<rtable  Joint  estates,  <md  to  them  alike  the 
common-law  role  allied  that  one  cotoiant 
using  alone  the  common  property  was  not 
liable  to  account  therefor,  and  the  legislature 
la  changing  the  rule  leaves  out  coparceners, 
and  expreesly  names  Joint  tenantei  and  ten- 
ants In  common.  Why  do  this,  tmlesa  it  in- 
tended to  exclude  ct^HVomers  tiom  the  stat- 
ute? Could  there  be  a  strongor  Instance  of  the 
application  of  the  principle  of  construction 
that  "the  mention  of  the  one  is  the  ^elusion 
of  the  other"?  The  lawmakers  did  not  in- 
tend that  the  sister  or  brother  remalniiig  un- 
der the  roof  of  the  (dd  home,  of  making 
bread  from  the  home  farm  after  the  depar- 
ture of  parents,  should  every  day  be  rtmnlng 
in  debt  to  the  others.  While  it  might  be 
reasonable,  as  between  Joint  tenants  or  ten* 
ants  in  common,  often  strangers,  It  would 
not  be  so  between  brothers  and  Bist>»s. 
Tbere  was  reason  for  omitting  parc^ers 
from  the  statute.  It  is  humane  and  reason- 
able to  assume  that  brothers  and  .sisten  do 
not  friOJeot*  but  oonsait,  that,  brothers  and 


slstws  conUunlng  on  the  premises  are  stlU  at 
home,  and  not  expected  to  pay  rent.  Snch 
we  know  to  be  the  uniform  course  between 
mnnbers  of  a  family.  The  same  presnmp- 
lion  does  not  hold  betwem  two  who  own  as 
Joint  tenants  ae  tmants  In  common.  Thus, 
I  think  nelthw  the  letter  nor  reason  nor  the 
equity  of  the  statute  applies  to  parceners. 
Prof.  MlUOT.  admitting  that  parcener*  are 
not  within  the  letter  of  the  statute,  says  that 
"it  is  b^eved"  that  the  common-law  rule  of 
nmillabllity  has  bem  changed  by  construction 
of  the  statute,  partly  because  courts  of  equi^ 
before  the  statute  of  Anne  In  Bngland  had 
obliged  parceners  to  render  an  account,  and 
partly  from  the  irresistible  reasonableness  of 
the  thing,  and  partly  because  of  the  force  of 
the  analogy  between  Joint  tenants,  tenants 
In  commm,  and  coparcenns.  2  Minor,  InsL 
43T.  I  have  examined  the  authorities  ttawe 
r^erred  to^  and  find  that  this  c^tnlon  rests 
on  Diury  v.  Drary,  decided  in  the  year  6  of 
the  reign  of  Oharies  I.,  which  does  seem 
to  sustain  the  position,  as  it  makes  one  of 
two  belrs  accoant  to  the  otbw  tain;  bnt 
the  report  in  1  Gh.  B.  48,  49,  Is  so  meager 
that  we  cannot  tdl  bow  Ua  the  elanent  of 
ouster  or  exdusltm  may  have  entered  Into 
the  casa  Dean  v.  Wadei  Id.,  decided  10 
yean  latra*,  simply  adf^)ted  Drury  v.  Drury 
expressly  as  a  preced^it  Mo  facta  are  giv- 
en. Bq.  Gas.  Abr.  c  2,  tit  "Account"  (A), 
p.  6,  note,  so  far  from  snstalntng  Prof.  Mi- 
nor, Is  against  his  position,  as  It  limits  the 
equity  Jarlsdictim  to  Joint  taunts  and  ten- 
ants in  comm^m,  and  that  under  the  statnte 
of  Anne,  not  mentioning  coparceners.  It  is 
bat  a  note  citing  no  case.  Though  Kent  la 
cited  by  Prof.  Minor,  Kent  does  not  Insert  It 
in  his  text  It  Is  an  «nnotator*8  note^  based 
on  the  old  BngUsb  case  and  the  note  hi  Eq. 
Gas.  Abr.  Just  meaitioned,  and  the  Kentocky 
case  of  O'Bannon  v.  Roberts,  b^ow  referred 
to.  Lomox  refers  to  same  authority.  Now, 
as  to  the  Kentucky  case  cited  by  Prof.  Mi- 
nor (O'Bannon  v.  Roberts,  2  Dana,  54).  It 
supports  Prof.  Minor's  inclination  to  an  opin- 
ion.' But  examine  the  case.  The  opinion 
pUinly  shows  that  Judge  Nicholas  hesitated 
to  hold  that  one  parcener  may  be  held  to  ac- 
count in  equity  for  profits  and  r«its  of  land 
exdusively  occupied  by  him,  saying  that  St 
8  A  4  Annet  the  source  of  ours,  applied  only 
to  Joint  tenants  «ad  tenants  in  common,  but 
he  felt  bound  by  i  former  Kentucky  case 
(Graham  v.  Orabam,  6  T.  B.  Mod.  S62, 17  Am. 
Dec  168).  When  that  case  is  examined,  it 
has  nothing  whatever  to  tdo  with  the  point 
for  it  was  a  case  where  one  child  claimed 
exdusively  tn  severalty  as  pnrchasOT  of 
their  father  by  a  forged  title  bond.  It  was 
a  case  of  ouster,  where  one  heir  shut  out  an- 
other by  advets«»  claim.  The  syllabus  Itself 
states  that  he  bold  In  severalty.  I  must  re- 
fer to  Cblnn  v.  Murray,  4  Grat  348,  dted  by 
Minor.  It  is  peculiar.  A  Judicial  partition 
was  made  In  1820,  which  lay  onconflrmed 
till  1886, 'Ond  cm  appeal  mm  late  as  IMS  it  was 
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reversed.  Tbe  parties  took  poBsession  and 
Improred  the  parcels  imder  tbe  partition  as 
their  own.  Improvements  were  allowed  as 
far  as  they  added  to  the  present  value,  and 
rents  and  profits  were  charged,  or  rather  set 
off.  This  case  cannot -be  said  to  hold  the 
clear  proposition  that  a  coparcKoer,  merely 
from  occupation  of  tbe  premises,  receives 
more  than  his  share,  under  the  said  Code 
section,  by  construction.  It  to  a  case  of 
charge  to  ofCset  improvements,  which  I  else- 
where say  can  be  don&  Tbe  parties  had  to 
be  allowed  Improronents..  because  made  un- 
der the  mistaken  belief  that  th^  owned  tbe 
parcels  In  severalty,,  under  a  partition  so 
long  acquiesced  In,  and,  claiming  Improve- 
ments, th^  must  be  chajged  for  use  and  oc- 
cupation. Where  it  Is  pnver  to  allow  Im- 
provements,  rents  and  profits  should  be  char* 
ged.  Wbwe  it  Is  proper  to  charge  rents  and 
profits.  Improvements  ^ould  be  allowed. 
Tbe  decree  In  the  case  says  that,  **nnder  the 
clrcnmstances  of  tbe  caa^**  justice  required 
An  allowance  for  Improvements,  and  then 
said  that  rmts  and  profits  be  charged.  The 
opinltms  do  not  touch  on  the  point.  Th^  do 
not  cmsider  whethra-  tbe  sa^  statute  nam- 
ing Joint  and  In  common  tmanta  Includes 
within  its  eqnitsr  coparceaws.  The  matter 
was  not  discussed,  not  even  motioned.  The 
Vlj^inia  cases  sustaining  an  account  are  ca»- 
■ea  of  joint  tenants  and  tenants  In  comnum. 
So  the  two  West.  Virginia  cases  ttted  above. 
If  there  is  a  can  In  either  state  pointedly 
holding  that  a  mere  aale  use  by  a  coparcener 
subjects  him  to  account  I  have  not  seen  It, 
except  Vrj  v.  Payne,  82  Va.  769,  1  S.  B.  197, 
holding,  by  a  mere  remark,  a  parcener  lia- 
ble to  account  for  sole  use;  but  there  was 
no  ccmsideratlon  of  the  p<^t  whether  the 
.statute  applied  to  parceners,  but  It  was  as- 
sumed it  did.  The  distinction  betweoi  par- 
-cenera  and  joiat  tenants  or  tenants  in  com- 
mon  was  not  thought  of.  So,  I  do  not  think 
these  parceners  could  by  law  demand  an  ac- 
count of  use  and  occtipatlon.  But,  In  addi- 
tion, all  the  parceners,  save  one,  Including 
the  plaintiff,  by  uDlUng  In  the  form  of  a  let- 
ter signed  by  all  as  an  agreement,  declared 
that  they  did  not  wish  the  hotel  to  go  Into 
the  hands  of  strangers,  and  wished  Broyles, 
then  In  possession,  not  to  leave  it,  bnt  to 
keep  it  and  use  .it,  and  insure  and  paint  and 
repair  It  and,  After  all  the  improvements 
contemplated  by  It  had  been  made,  if  he 
thought  the  helra  were  entitled  to  anything 
he  oould  pay;  but.  If  be  thought  they  were 
not,  then  pay  nothing,  leaving  It  to  him,  and 
they  would  be  satisfied.  This  was  April  17, 
18S4.  It  spoke  no  Intent  to  ;Ctaarge  back 
rent  bnt  by  plain  Implication  disclaimed  it 
and  disclaimed  an  intention  to  charge  Ip  fu- 
ture. The  suit  would  Hot  change  this.  Mrs. 
Broyles  still  had  right  till  partition  or  sale, 
.so  she  did  not  exclude  an  actual  effort  at 
entry  and  enjoyment  by  others.  Let  the 
question  of  liability  for  use  and  occupation 
.  be  settled  as  It  may  oq  gweral  principles  of 


law.  Thla  agreemfnt  In.  QiIb  case  repelji  a 
charge. 

Next,  as  to  improvemoits  claimed  by  L.  E. 
Ward.  Can  he  be  allowed  for  them?  One 
joint  tenant  or  tenant  in  common  at  common 
law  could  compel  others  to  unite  in'  the  ex- 
penses of  tbe  necessary  reparation  of  a  house 
or  mill  owned  by  them,  though  the  rule  is 
limited  to  three  parts  of  the  common  prop- 
erty, and  does  not  apply  to  fences  enclosing 
wood  or  arable  land.  This  right  was  en- 
forced by  a  writ  de  reparaUone  faclenda.  It 
did  not  apply  to  past  repairs,  and  conid  ooly 
be  resorted  to  after  request  to  unite  in  the 
repairs  and  refnsal.  .1  Lomax,  Dig.  (501)  648; 
2  Minor,  Inst430;4  Kent,  Comm.  370.  It  was 
confined  to  a  mill  or  houses,  because  It  Is  for 
the  public  good  to  malntfUn  bonaes  and  mills, 
which  are  for  the  habitation  and  use  of  men, 
-as  Lord  Coke  said  In  Co.  Idtt  200b;  Id.  54b. 
H  there  be  two  joint  tenants  of  wood  or  ara- 
ble land,  the  one  haa  no  remedy  agalmt  the 
other  to  make  Inclosure  or  reparation  for 
safeguard  ot  the  wood  or  com.'*  Bowletf 
Case,  11  Coke,  82.  I  have  no  doubt  this  old 
common-law  vrlt,  though  disused,  might  yet 
be  re8<nted  to.  It  applies  to  future,  not  past 
repairs.  Wreem.  Coten.  |  261;  Calvert  v. 
Aldrich,  99  Mass.  70.  I  ttilnk  It  can  be  safe- 
ly laid'  down,  with  flie  exception  'stated,  no 
joint  tenant,  tenant  In  cfHumon,  or  parcener 
can  compel  fala  cotenant  to  make  Improve- 
ments, or  mahitaln  an  action  agaluat  him  per^ 
sonaUy  to  compel  him  to  contribute  to  the 
expense  of  Impr'ovementa  made  by  him  upoa 
the  estate,  without  his  consent,  express  or  im- 
plied, or  fix  It  as  a  lien  on  his  interest  In  the 
estate  One  cannot  improve  his  fellow  out 
of  bis  estate.  He  has  voluntarily  put  Im- 
provements on  land  of  another,  knowing  his 
right  and  he  cannot  Impose  a  debt  on  blm  or 
his  estate  without  his  consent  Freem.'GoteD. 
U  261,  262;  Aldrich  v.  Husband,  IBl  Mass. 
480:  Id..  135  Mass.  317;  Kelson  v.  Oay,  23 
Am.  Dec.  387;  Hancock  v.  Day,  36  Am.  Dec. 
293;  Scott  v..  Guernsey,  48  N.  T.  106;  Calvert 
V.  Aldrich,  99  Mass.  74;  Mumford  v.  Brown, 
16  Am.  Dec.  440;  Hancock  t.  Day,  36  Am. 
Dec.  293.  It  is  not  the  case  of  one  making 
Improvements  in  good  faith  believing  the  land 
to  be  his.  The  common  law  denied  such  a 
one  rdlef,  and  It  Is  only  allowed  by  statute. 
Code,  c.  91.  It  seems  that  wbere  a  tenant  in 
common  or  joint  tenant  Is  called  on  for 
rents  and  profits  in  equity,  he  may  deduct 
ortfinary  repairs  <hi  the  principle  that  he  who 
asks  help  from  a  court  of  equity  must  do 
equity.  Hannan  v.  Osbom,  4  Paige,  343; 
Ruffners  v.  Lewis,  7  Leigh,  720,  743;  2  MlQor, 
Inst  420;  1  Story,  Bq.  Jur.  i  655;  Orabam 
V.  Pierce,  19  Grat  28,  syllabus  6;  Freem. 
Coten.  5  279.  Where  partition  Is  made,  the 
part  Improved  should.  If  not  prejudicial  to 
others,  be  allotted  to  the  one  who  made  Im- 
provements, estlmatlqg  fts  value  without  Im- 
provements. 2. Minor,  Inst  420;  Patrick  v. 
Marshall,  4  Am.  Pec  670;  Nelson  v.  Clay. 
23  Am.  I^.  887.   But,,;U'thi8  cannot  be 
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doae,  he  to  whom  the  improTemeut  falls  does 
not  have  to  pay  for  It  Ndson  t.  Clay,  bu- 
pra.  Where  fmproTementa  are  made  with 
consent  of  the  cotenants,  they  are  personally 
bound,  and  the  demand  Is  a  lien  on  their 
shareB.  Houston  t.  McCIuney,  8  W.  Va.  135; 
Freein.  Coten.  5  26*2. 

It  seems  to  be  claimed  In  the  brief  of  coun- 
sel that  the  letter  to  L.  M.  Broyles,  written  by 
some  of  the  heirs,  justifies  a  charge  by  h.  E. 
Ward  for  improvements.  After  requesting 
him  not  to  leave  the  house,  but  to  stay^  It  re- 
cited what  he  ought  to  pay,  viz.  keep  and  use 
the  property,  have  it  Insured,  keep  taxes  paid, 
keep  the  house  In  good  repair;  and  then  said 
"6o  to  work  and  bare  the  house  painted  and 
repaired  as  in  your  (^nlon  you  think  it 
should  be;  and,  aftw  all  this  Improvement 
has  been  made,  If  you  think,  after  calculating 
the  expenses  of  the  Improvements  and  the 
taxes,  etc.,  which  you  may  have  paid  here- 
tofore, that  the  heirs  are  «itltled  to  anything, 
then  yon  can  arrange  and  pay  tbem  their 
proportion;  and  If  yon  think  that  nothing  Is 
coming  to  the  heirs  after  paying  for  paint- 
ing, etc..  then  we  are  satlsfletl."  This  did 
not  refer  tQ  Improvements  made  by  L.  E. 
Ward  befOTC  the  letter,  but  to  future  improve- 
ments.  The  word  "paid"  refers  to  taxes. 
But  although  it  be  law  that  one  coparcener 
cannot,  without  consent,  make  permanent  Im- 
provements, and  charge  bis  coparcener  or  his 
share  with  ihelr  cost,  wh«%  the  estate  is 
partible  In  kind,  as  a  tract  of  land,  how  Is  It 
In  the  case  of  a  bouse  or  land  vrhlA  is  Im- 
partible In  kind,  tor  any  reason,  so  that  It  has 
to  be  sold  in  order  to  effect  a  partition,  as 
was  the  case  in  the  present  Instfince?  Is 
there  no  dlffer«ice  here?  Clrcumstancoa  al- 
ter cases.  Tm  It  right  for  a  court  of  justice 
to  sell  the  land  greatly  increased  in  valne  by 
the  expenditure  of  one  brother,  and  put  the 
money  Into  the  pocket  of  another  with  Its 
eyes  shut  to  the  fact  that  the  prt^rty 
brought  more,  a  great  deal,  by  reason  of  the 
new  house  built  by  one  of  the  brothers? 
Ought  It  not  to  be  ascertained  how  much  the 
value  was  «Qhanced  by  tAie  lmpn>v«nent,  and 
pay  the  amount  of  enhancement  to  the  one 
whose  means  produced  it,  and  divide  the  bal- 
ance? This  Is  different  from  the  case  where 
there  Is  division  in  kind.  In  the  latter  case, 
to  charge  the  brother  who  did  not  consent  to 
the  ImproreiT.ent  is  to  force  upon  him  a  debt  he 
did  not  aasent  to,  and  to  mortjrage  his  estate 
with  a  debt  which  he  cannot  pay  and  which 
will  take  away  his  patrlhiony.  One  ought 
not  to  be  made  a  debtor  without  his  consent; 
but,  where  the  whole  Is  to  be  converted  into 
money  and  distributed,  another  principle  Is 
admissible,  doing  harm  to  no  one  and  Justice 
to  all.  The  others  get  Just  what  they  would 
have  received  without  the  improvements,  and 
the  one  making  tbem  Is  reimbursed.  I  have 
observed  that  in  Illinois  this  doctrine  has 
been  frequently  applied,  LouvalJe  v.  Me- 
nard, 41  Am.  Dec.  101.  and  note;  Howey  t. 
Oolngi,  54  Am.  Deti.  4S7i  Dean  r.  0*Meara, 


47  III.  120.  And  on  further  seendi  I  find  tbls 
exception  approved  In  Moore  v.  Thorp,  16  R. 
I.  635,  19  Atl.  321.  I  think  Elrod  v.  Kefler. 
89  Ind.  3S2,  would  also  allow  it  in  such  a  case 
as  we  have  In  hand.  Alleman  v.  Hawley, 
117  Ind.  533,  20  N.  B.  441,  does.  It  does  not 
follow  that  the  original  cost  of  improvements 
be  given,  but  the  actual  enhancement  of  valne 
at  time  of  sale  by  reason  of  Improvemeota  is 
ascertained,  opinion  In  last-cited  case, 
and  in  Moore  v.  Williamson,  10  Rich.  Eq.  328. 
The  oplnitMi  in  the  last  case  very  properly 
says  that,  If  the  cost  of  Improvements  be  al- 
lowed, "It  would  subject  the  owner  to  the 
want  of  judgment  or'economy  of  the  Improv- 
ee,  and  render  him  liable  to  be  bunt  out  of 
his  land  by  the  Improvidence  of  his  tenant" 
I  would  add  that  the  Improvement  may  have 
ileprecdatod  from  some  time  before  the  sale. 

It  Is  objected  that  the  bill  does  not  charge 
a  request  on  the  part  of  the  cotoiants  for  the 
improvements.  It  would  be  necMsary  to 
charge  them  otherwise  than  as  Indicated 
above,  but  It  Is  not  necessary  to  so  charge 
them;  that  ta,  as  a  simple  increase  of  valne. 

It  follows,  trota  what  has  been  said,  tliat, 
while  there  could  be  no  claim  fOr  use  and 
occupation  against  BroylM  and  his  wife, 
yet  the  decision  of  the  court  below  Is  wrong 
In  wholly  disallowing  all  claim  for  Improve- 
ment made  by  the  plaintiff  out  of  the  pro- 
ceeds of  sale,  In  tte  manner  above  stated, 
which  was  directed  to  be  made  because  the 
property  was  f  omid  Insnaceptlble  of  partltlOD. 

A  reference  was  made  to  a  commissioner, 
and  his  report  charged  rents  and  profits  to 
Mrs.  Broyles  for  the  hotel,  and  to  the  plain- 
tiff for  the  stable,  and  charged  Mrs.  Broyles, 
as  the  owner  of  five-sixths  of  the  propw^, 
with  five-sixths  of  the  money  spent  by  the 
plaintiff  in  Iniproveinents.  The  commission- 
er made  a  part  of  his  report  a  depo^tlon  of 
the  plaintiff,  and,  as  the  report  imports, 
there  was  no  other  oml  evidence  before 
him.  Taking  that  deposition  alone.  It  rap- 
ports the  report  as  to  the  charge  for  im- 
provements, as  It  shows  consent  on  the  psrt 
of  the  cotenants.  No  exception  was  made 
within  10  days,  and  the  plaintiff  contends 
that  the  result  reached  and  returned  by 
the  commissioner  mast  be  taken  as  correct, 
and  cannot  be  Impaired  by  aft^-exceptlons 
and  evidence  afterwards  taken,  and  that 
the  court  could  not  npon  depositions  after- 
wards taken,  overturn  and  reject  the  result 
reached  by  the  commissioner,  but  must  con- 
firm or  recommit  Ward  v.  Ward,  21  W.  Va. 
262.  The  plaintilTs  deposition  must  be  con- 
sidered a  part  of  the  report,— a  part  of  Its 
face.  Lynch  v.  Henry,  !KS  W.  Va.,  opinion 
page  424;  Kester  v.  Lyon,  40  W,  Va.  — ^. 
20  S.  E.  933.  It  is  plain  that  If  we  decide 
the  exception  only  by  the  face  of  the  report, 
including  that  deposition,  we  must  ovwrnle 
it  because  the  deposition  sustains  the  report 
in  the  point  of  view  of  fact  But  after  tlie 
report,  and  we  will  say  after  the  exception, 
the  defense  took  depoettlonB.'  Th^  deny 
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the  stafsment  of  the  -  plaintiff's  depoaitloii, 
tbat  the  oth»  ImItb  agreed  tiiat  the  plain* 
tiff  make  the  ImproTements.  The  court 
read  them  on  the  hearing.  Ooold  th^  be 
read  to  Impair  the  finding  of  the  report  In 
faror  of  the  plaintiff  aa  to  the  improve- 
meata?  This  may  aeem  at  first  an  Immate* 
rial  question,  since,  as  above  steted,  the 
plaintiff  ooght  to  be  albxwed  out  ct  the  sale 
an  amount  eQual  to  the  amount  of  increase 
of  Talue  at  the  time  of  sale  imparted  to  the 
property  by  the  improTements;  but  a  sec- 
ond thought  makes  it  matwlal.  in  this:  that 
if  there  was  an  agreement  between  the  par- 
ties that  the  improvements  be  made,  that 
would  entitle  the  plaintiff  to  perhapa  a 
larger  recovery,  tbat  la,  the  original  cost  of 
Improvements  with  10161*081  from  the  date 
when  made,  while.  If  there  was  no  request, 
he  would  get  out  of  the  sale  the  mere  In- 
crease of  value.  Can  these  deiKysItionB  be 
read  then?  If  there  had  been  no  exception, 
they  could  not,  as,  without  exceptions,  a 
report  is  taken,  as  to  adult  parties,  to  be 
correct,  and  will  not  be  examined  by  the 
■court  esicept  for  errors  on  its  face.  Kester 
V.  Lyons.  40  W.  Va.  — ,  20  9.  E.  933.  But 
where  there  Is  an  exception,  but  not  within 
10  days,  how  is  it?  Where  the  party  says 
that  be  does  not  intend  to  be  regarded  as 
admitting  the  correctness  of  the  report,  but 
excepts  to  it,  and  appeals  to  evidence  subse- 
quently presented  In  the  case,  can  he  over- 
throw the  report  with  that  evidence?  Is 
he  unalterably  bound  by  the  report.  If  not 
erroneous  on  Its  face?  If  he  had  excepted 
within  10  days,  he  could  hare  taken  other 
eTidence,  and  the  commissioner  could  retain 
the  report  to  await  It,  and  upon  It  make 
remarks,  or  even  make  a  further  or  amended 
report  I  think  this  is  so  because  section 
7,  c.  129,  Code,  says  that.  If  exceptions  be 
taken  within  10  days,  the  commissioner 
shall  with  his  report  "return  the  exceptions, 
and  such  remarks  thereon  as  he  may  deem 
pertinent  and  the  evidence  relating  there- 
to." Judge  Green  expressed  the  same  opin- 
ion in  Lynch  v.  Henry,  25  W.  Va.  423.  I 
have  some  question  as  to  ttie  last  matter, 
but  think  It  tenable,  and  that  the  rule  may 
be  convenient  in  practice.  The  Code,  after 
providing  for  exceptions  before  the  commis- 
sioner within  10  days,  goes  on  to  add:  "But 
any  party  may  except  to  such  report  at  the 
first  term  of  the  court  to  which  It  is  return- 
ed, or  by  leave  of  the  court  after  such  term." 
What  does  this  mean?  It  may  be  asked  of 
what  use  such  exception.  If  evidence  taken 
after  the  return  of  the  report  cannot  be 
read?  The  answer  can  be  given,  that  the 
party  may  think  the  commissioner  has  reach- 
ed the  wrong  conclusion  on  the  evidence, 
and,  desiring  to  bare  it  reviewed,  desires  to 
except  to  get  rid  of  the  admission  of  Its 
correctness  which  would  opemte  against 
him  from  silence,  and  designs  to  ask  the 
court  to  review  the  evidence,  if  It  has  been 
made  part  of  the  report,  and,  if  It  has  not 


bem,  then  to  ask  the  <onrt  to  order  the  evi- 
dence to  be  certified  to  be  read  with  his  ex- 
ception, which  he  may  do*  If  he  has  been 
prevented  from  excepting  within  the  10  days. 
Arnold  V.  Slaughter,  36  W.  Ya.  600,  syllabus 
4. 15  8.  Bt.  26a 

If  we  say  tbat  after  a  r^iozt  has  been 
made  a  party  may  go  on  and  take  dsposl- 
tions,  and  liave  them  read,  we  Introduce 
confusion  in  practice.  Install  a  bad  practice, 
and  put  a  premium  upon  negligence  and 
delay.  A  case  Is  referred  to  a. commission- 
er. He  gives  notice,  and  proceeds  to  exe- 
cute the  order  of  reference.  The  parties 
ought  to  attend  before  him.  They  can  be 
much  better  heard  upon  the  facts  before  a 
commissioner  than  in  court  It  Is  the  most 
important  proceeding  in  the  case,  save,  per- 
haps, the  final  hearing;  In  many  cases  even 
more  impoi-tant  than  that  If  the  action 
of  the  commissioner  is  unsatisfactory,  the 
party  can,  within  10  days  after  he  has  final- 
ly announced  his  conclusion  by  a  completed 
report  except,  and.  If  he  does  not  want 
more  evidence,  ask  the  commissioner  to  cer- 
tify the  evldraice  to  the  court  for  its  review; 
and  if  be  is  surprised  at  the  inferences  drawn 
by  the  commissioner  upon  that  evidence,  and 
thinks  he  can  strengthen  his  case  by  addi- 
tional evidence,  he  can  except  within  10 
days,  and  take  more  evidence,  and,  under 
proper  circumstances,  the  commissioner  will 
delay  returning  his  report  to  enable  the  par- 
^  to  do  so,  as  the  statute  giving  him  right 
to  take  such  evidence  ought  to  be  liberally 
construed  to  promote  a  fair,  full  hearing; 
and  then  the  commissioner  can  report  on 
such  evidence,  or  make  an  amended  report, 
or  send  up  his  original  report  the  exceptions, 
and  all  the  evidence,  old  and  new.  After 
all  the  toil  before  a  commissioner,  after  he 
has  given  his  decision,  and  after  the  full 
opportunity  for  a  hearing  before  him,  a 
negligent  litigant  ought  not  to  be  allowed 
to  reopen  the  case,  often  to  the  Inconven- 
ience and  surprise  of  the  other  party.  If 
so,  where  the  utility  of  this  tedious  hearing 
before  that  Important  auxiliary  of  the  court, 
the  commissioner?  It  would  be  an  almost 
meaningless  performance.  We  do  not  think 
the  Code  means  such  a  reopening  by  giving 
right  to  except  at  the  first  term  after  the  re- 
port. We  think  such  after-taken  deposi- 
tions cannot  be  read  on  the  hearing  to  Im- 
pair the  report,  as  was  done  In  this  case. 
We  think  the  only  office  they  can  perform  Is 
to  support  a  motion  for  a  recommltal  of  the 
report,  or  to  suggest  to  the  court,  where  it 
appears  contrary  to  justice  to  confirm  the 
report,  the  propriety  of  such  rehearing  before 
the  commissioner;  but  on  such  evidence  the 
court  cannot  overturn  the  report,  or  remodel 
or  restate  the  account,  which  may  work 
great  Injuiy  and  surprise  to  the  other  party, 
but  must  recommit  the  report.  If  dissatis- 
fied with  It    Ward  v.  Ward,  21  W.  Va.  202. 

I  have  said  this  much  upon  this  matter 
of  commissioners'  reports  becnnse  of  the 
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Importance  In  srerr  Oftjr^  practice  of  prop- 
er undentandlng  as  to  proceedlnga  before 
commlsBlonen^  and  ttie  fireqoent  controTer- 
BleB  arlalns  upon  them.  Under  theu  Ttews, 
It  would  have  been  oror  to  overturn  the  re- 
port, based  on  the  theory  that  the  Improre- 
ments  were  made  with  the  consent  and 
agrecmoit  of  the  coheirs,  bat  for  the  fact 
that  the  bill  and  amended  bill  have  no  alle- 
{^tlon  that  the  coheln  requested  such  Im- 
provements to  be  made  m  consented  thereto. 
As  this  was  not  charged,  the  finding  of  the 
report  Is  error  apparent  on  Its  face,  and  vin- 
dicates the  action  of  the  court  against  the 
argument  that  only  by  using  the  after-taken 
depositions  it  rejected  the  finding  of  the  re- 
port. Does  It  thence  follow  that  the  total 
disallowance  of  anything  to  the  plaintiff  Is 
Justified  by  this  omission  In  the  bills?  By 
no  means.  The  bills  charged  the  fftct  of 
the  Improvements,  and  that  the  hotel  prop- 
erty Itself  was  not  susceptible  of  partition, 
and  must  be  sold,  and  the  same  decree  which 
disallowed  all  compensation  for  Improve- 
ments subjected  the  property  to  sale  In  or- 
der to  divide  Its  proceeds,  and  upon  those 
facts  the  plaintiff  was  «itltled  to  something 
on  the  principle  of  Increased  value  above 
stated.  Nor  ought  the  court  to  have  con- 
firmed the  report  and  decreed  its  full  finding, 
because  It  allowedj  not  an  amount  for  In- 
creased value,  but  the  account  of  expendi- 
ture by  the  plaintiff  In  Improvements,  and 
because  It  charged  use  and  occupation. 
There  ought  to  have  been  a  recommittal  to 
ascertain  the  amount  of  Increased  value, 
viewing  the  case  on  those  facts.  The  court 
could  not  make  a  new  statement  If  the 
plaintiff  amended  bis  bill  by  the  allegation 
wanting,  he  could  have  claimed  the  account 
filed  by  him,  with  Interest,  If  he  could  suc- 
ceed In  sustaining  the  theory  or  contention 
that  hla  coparceners  agreed  to  the  making 
of  Improvements  by  him,  but  without  such 
allegation  he  could  noL  He  can  still  amend 
bis  bill  to  that  effect,  If  he  wishes  to  do  so. 

It  Is  contended  that  In  no  view  can  the 
plaintiff  claim  anything  at  all  for  the  Im- 
provements, since  they  were  made  In  1879, 
while  the  father  yet  lived,  and  his  estate  by 
the  curtesy  existed,  and  the  heirs  had  only 
an  estate  In  reversion,  not  In  possession,  and 
the  improvements  were  made  for  and  by  the 
father.  AH  the  children,  save  two  daugh- 
ters, continued  to  reside  In  the  home  as  a 
family  with  their  father,  after  the  mother's 
death,  and  the  existence  of  this  curtesy 
would  not  prevent  any  reversioner,  by 
agreement  with  the  others,  from  making  Im- 
provements beneficial  to  the  Inheritance,  and 
charging  the  property  with  them.  Nor 
would  It  debar  one  from  claiming  such  In- 
crease of  value  In  the  reversion  or  Inherit- 
ance as  his  Improvements  Imparted.  Of 
course,  were  It  shown  that  the  plaintiff  con- 
tracted with  the  father  to  make  them;  If 
the  father  became  bis  debtor,  his  sole  debt- 
or, for  them,  and  he  looked  to  the  father 


for  pay,— he  conM  claim  Bot&Ing  tnm  the 
heirs.  I  do  not  cotMAee  that  the  evidence 
at  present  shows  such  a  case  as  enaMes  ns 
to  say  this.  So  much  of  the  decree  com- 
plained of  as'  dlsallowB  the  claim  of  the 
plaintiff  w  Lavina  Broylea  w  L  &I.  Broyles 
for  repaln;  Improvranents,  or  r^its  la  revert- 
ed, and  the  cause  remanded  for  farther  pro- 
ceedings lb  restiect  thereto,  according  to  prin- 
ciples above  stated,  so  fitr  as  applicable^ 
and  fnrthtf  according  to  principles  govern- 
ing courts  of  equity  In  such  case. 


(40  W.  Tft.  «4> 

TEAGER  V.  CXTT  OF  BLUEFIELD. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 

April  6.  JSS^) 
Injdrt  fboh  DBrscTiVE  Stbbet  —  LuBiLiTT  or 

ClTT— DBCLAHATIOV— RkVIEW  or  EVIDEXCB. 

1.  A  declaratloD,  In  case  against  a  dty  for 
personal  Injury  by  reason  of  a  defect  In  a  street 
crossing,  allying  that  the  plaintiff  fell,  and 
thereby  was  "greatly  injured,  bruised,  wonnded. 
and  crippled,"  is  not  bad  because  it  does  not 
state  the  particnlar  Injury,  as  a  broken  le^.  for 
Instance.  Where  special  damages  consequent  on 
the  particnlar  injury  are  claimed,  it  seems  oth- 
erwise. 

2.  Where  the  plaintiff's  evidence  appreciably 
tends  to  sustain  ne  action,  the  coort  ought  not 
to  strike  it  out. 

3.  Under  section  9,  c  131,  Code  1891,  when 
exception  Is  taken  to  the  action  of  the  coort 
upon  a  question  Involving  evidence  on  a  motion 
for  a  new  trial  or  otherwise,  nil  the  evidence,  con- 
flicting or  not,  may  be  certified,  and  this  coort 
must  consider  all  sncdi  evIden«L  whether  con- 
flicting or  not,  not  rejecting  any  from  considera- 
tion. If,  upon  such  evidence,  the  verdict  plain- 
ly appears  to  be  contrary  to  or  without  sufficient 
evidence,  plainly  against  the  decided  and  clear 
preponderance  of  tvldence.  It  may  be  set  aside, 
though  the  evidence  be  conflicting.  This  pawtr 
Bhoald  be  exm^ed  with  great  caution. 

4.  A  municipal  corpomtion  Is  not  an  insurer 
against  accidents  upon  streets  and  sidewalks. 
Nor  is  every  defect  therein,  thoogh  it  may  cause 
the  Injury  sued  for,  actionable.  It  Is  sufficient 
if  the  streets  are  In  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  with  ordinary 
care,  by  day  or  night;  and  wbetber  so  or  no  is  a 

Eracdcal  question  to  be  determined  in  each  case 
y  its  mrticular  circnmstances. 

5.  While  the  liability  of  municipal  ooipora- 
tions  !s  in  its  nature  absolute,  that  does  not  refer 
to  thf>  cfltise  of  action.  That  most  exist  before 
the  liability  arises. 

(Syllabus  by  tfao  Court) 

Error  to  circuit  coUrt.  Mercer  county. 

Action  by  Theodore  Yeager  against  the 
city  of  Bluefleld.  Plaintiff  had  Judgment, 
and  defendant  brings  error.  Reversed. 

Johnston  &  Hale,  for  plaintiff  In  error. 
John  M.  McGratb,  for  d^endant  In  error. 

BBANNON,  J.  This  was  an  action  of  tres- 
pass on  the  case  In  the  circuit  court  of 
Mercer  county  by  Theodore  Yeager  against 
the  city  of  Bluefleld  to  recover  damages  for 
the  breaking  of  the  plaintiff's  leg,  on  the 
allegation  that  it  resulted  from  defect  In  the 
crossing  over  one  of  the  streets.  In  which 
there  was  a  verdict  for  |3,500  and  a  Judg- 
ment  The  city  brings  the  case  bore. 

There  la  an  objection  to  the  declaratloii» 
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the  point  of  tbe  objection  being  tbat  it  is  too 
general  in  its  statement  of  tbe  Injury  to 
tbe  plaintiff's  person.— tbe  allegation  being 
tbat  by  reason  of  bis  fall  be  "was  greatly 
injured,  bruised,  wounded,  and  crippled,  and 
put  In  great  danger  and  peril,"— and  tbat  it 
sbould  bave  alleged  tbat  his  leg  was  broken. 
No  autborlty  ts  cited  to  sustain  this  point, 
but  it  seems  to  be  relied  upon  with  confi- 
dence. I  think  the  declaration  snfllclent  on 
this  point  Tbe  plaintiff  sues  for  a  bodily 
Injury.  Tbat  is  clearly  alleged.  That  Ms 
leg  was  brok^  Is  only  a  fact  evidentiary 
of  tbe  oltimate  foot  predicated;  tbat  is, 
tbat  be  was  injured,  tnxilsed,  woonded,  and 
crippled.  Pleadings  need  not  state  eridence. 
but  only  ultimate  facts  shown  by  tbe  evi- 
dential facts,— the  ultimate  fact8,~else  there 
would  be  endless  prolixity,  as  ultimate  facts 
may  include  many  subordinate  or  evidential 
facts.  Often  It  is  Impmdent  to  allege  such 
facts,  as  It  produces  variance.  1  Chit  PL 
407.  Sea  Hawker  r.  BaUroad  Oo.,  15  W.  Va. 
635.  If  a  man's  wagon  Is  broken  by  rea- 
son of  a  road's  defects,  he  can  charge  that 
It  was  Injured,  broken,  and  rendered  useless, 
without  saying  its  axles  and  wheels  vrere 
broken.  I  have  found  very  Uttle  pointed 
law  on  the  subject,  common  aa  tbe  matter 
seems,  and  It  Is  a  matter  not  without  praic- 
tical  Importance.  In  Corey  v.  Bath,  85  K. 
H.  631,  a  case  for  personal  injury  from  de- 
fect of  a  highway,  tbe  very  point  was 
maturely  considered,  and  it  was  held  that 
It  was  not  necessary  that  the  injuries  re- 
ceived by  the  plaintiff  should  be  particularly 
described  In  tbe  declaration.  It  is  enough 
If  it  shows  tbat  the  pli^nliff  received  a 
bodily  Injury.  I  bave  found  nothing  to  the 
contrary.  The  rule  contended  for  would 
condemn  inecedents  long  approved  and 
everywhere  used  in  assault  and  battery, 
which  are  of  same  nature  as  tbe  declaration 
In  such  cases  as  this.  Declarations  for  as- 
sault and  battery  allege  that  the  defendant 
did  l^eat,  wound,  and  111  treat  tbe  defendant, 
without  saying  how  be  did  beat  him  or 
wound  him,  without  giving  the  mere  man- 
ner of  wounding.  So  with  Indictments  for 
that  offense.  This  is  the  rule  where  only 
general  damages  are  claimed.  Where  spe- 
cial damages  are  claimed,  it  Is  different 
For  Instance,  if  tbe  plaintiff  were  engaged 
In  any  business  requiring  specially  tbe  use 
of  the  limb,  and  the  injury  unfitted  him  for 
that  business,  then  the  Injury  to  tbat  limb,  I 
think,  should  be  specified,  as  its  result  or  con- 
setiuence  in  tbe  particular  case  would  be  loss 
of  business.  1  Chit  PI.  411.  412.  At  this 
point  I  notice  a  form  in  2  Chit  PI.  281,  for 
placing  rubbish  In  a  street  overturning  cai-- 
rlage,  and  injuring  plaintiff,  using  only  the 
general  language  that  plaintiff  "was  greatly 
hurt,  bruised,  cut  and  wounded,  and  sick 
and  sore."  It  Is  a  case  Just  analogous  to 
this. 

Another  ground  of  demurrw  is  that  the 
declaration  alleges  tbat  fhe  crossing  over 
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'  the  street  was  uneven,'  sidling,  miuddy, 
rocliy,  and  slippery,  and  there  was  a  deep 
mudbole  In  It. and  the  crossing  In  bad  order 
and  condition,  and  out  of  repair,  and  no 
proper  crossing  had  been  made,  and  the 
street  founderous,  and  covered  with  mud 
and  water;  and  the  contention  la  that  the 
plaintiff  saw,  or  could  have  seen,  the  dan- 
ger, and  In  crossing  was  guilty  of  contrib- 
utory negligence.  I  do  not  concur  In  this 
point' of  demurrer.  It  was  essential  tbat  the 
declaration  chaige  these  tlUngs  to  maintain 
the  action,  and  so  stating  does  not  bar  the 
plaintiff  of  his  action.  It  does  not  state 
that  plaintiff  knew  Ite  bad  condition.  And, 
even  If  one  Icnows  a  street  Is  In  bad  condi- 
tion, he  need  not  st^  Indoors,  and  be  need 
not  refrain  from  crossing.  It  does  not  ap- 
pear from  the  declaration  tbat  the  defecte 
were  patent  and  the  danger  obvious,  so  as 
to  deter  a  prudent  man  from  doing  what 
everybody  does,— pass  along  streets  even 
thongb  not  In  proper  condition.  This  decia- 
ratlou  stetes  these  matters  as  basis  of  de- 
fendant's neglEgence.  It  does  not  admit  bis 
own  contributory  negligence,  and  any  In- 
ference tbat  m^ht  be  drawn  of  It  be  seed 
not  negative.  Sheff  r.  Huntington.  16  W. 
Va.  307. 

The  next  question  of  the  case  Is  whether 
the  defendant  Is  liable  upon  tbe  tacts.  And 
that  depends  upon  whether  the  crossing  was 
defective  within  the  meaning  of  the  statute 
(section  53,  c.  43,  Code  isai),  that  "any  per- 
son who  sustains  an  Injury  by  reason  of  a 
pnbUc  road  or  bridge  In  a  county,  or  by 
reason  of  a  public  road,  bridge,  street  side- 
walk or  alley  in  an  Incorpotnted  city,  vil- 
lage or  town  being  out  of  repair  may  re- 
cover all  damages  sustained."  When  we 
are  told,  as  In  Chapman  v.  Milton,  31  W. 
Va.  884.  7  8.  B.  22.  and  Gibson  v.  aty  of 
Huntington,  38  W.  Va.  177,  18  S.  E.  447. 
tbat  the  liability  of  cities  and  towns  for 
Injuries  by  reason  of  streets  being  out  of 
repair  is  absolute,  we  must  not  be  misled. 
It  Is  meant  that  when  the  basis  or  cause  of 
the  liability  exists,  tbat  liability  Is  absolute, 
in  the  sense  that  no  want  of  notice  or  other 
excuse  for  the  defect  in  the  street  will  ex- 
onerate the  town.  But  this  idea  of  abso- 
luteness does  not  refer  at  all  to  the  cause 
of  liability,  but  only  to  the  liability  when 
it  exists.  It  does  not  mean  that  the  state 
of  the  street  must  be  perfect  Before  Im- 
posing this  absolute  liability,  we  must  first 
determine  whether  the  street  Is  out  of  re- 
pair in  the  sense  of  the  statute.  When  is 
it  so  out  of  repair?  Is  It  to  be  absolutely 
free  from  stones,  mud,  or  Inequalities,  like 
the  floor  of  your  own  home,  or  like  the 
paths,  walks,  and  drives  In  the  grounds  of 
a  royal  palace  or  beautiful  park?  Where 
shall  we  find  this  perfection?  Is  It  to  fur- 
nish absolute  Immunity  from  accident  and 
Injury?  What  city  or  town  In  the  country 
might  not  be  bankrupted  If  this  is  to  ho 
the  construction  of  the  statute?  There  is 
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no  city,  however  well  ordered,  complying 
with  this  standard.  None  could  do  so  with  the 
means  at  Its  command,  short  of  confiscatory 
taxation.  It  Is  hard,  indeed  Impracticable, 
to  define  in  adrance,  suitably  for  every  case. 
Just  what  the  words  "out  of  repair"  here 
used  do  mean.  About  all  that  can  pe  said 
by  way  of  general  rule  Is  that  cities,  towns, 
and  vfllaffes  are  simply  required  to  keep 
streets  and  sidewalks  In  a  reasonably  safe 
condition  for  persons  traveling  In  the  usual 
modes  by  day  and  night,  and  exercising 
ordinary  care.  Elliott,  Roads  &  S.  448. 
This  coui-t  bas  held  against  the  doctrine  of 
the  highest  state  of  repair  by  announcing 
the  law  to  be  that:  "A  municipal  corpora- 
tion is  not  an  Insurer  against  accidents  upon 
streets  and  sidewalks.  Nor  is  every  defect 
therein,  though  it  may  cause  the  injury  sued 
for,  actionable.  It  is  sufficient  if  the  streets 
—which  Include  sidewalks  and  bridges  there- 
on—are in  a  reasonably  safe  condition  for 
ordinary  travel  In  the  ordinary  mode,  by 
night  as  well  as  by  day;  and  whether  they 
are  so  or  not  Is  a  practical  question  to  be 
determined  in  each  case  by  the  particular 
cireumstances."  Wilson  v.  City  of  Wheel- 
ing, 19  W.  Va.  323.  I^t  it  be  understood 
once  for  all,  under  the  principle  long  ago 
announced  by  this  court,  and  ample  au- 
thority elsewhere,  that  the  law  does  not  re- 
quire a  municipal  corporation  to  respond  la 
damage  for  every  accident  that  may  be  re- 
ceived upon  a  public  street  The  law  does 
not  require  it  to  have  its  streets  or  side- 
walks so  constructed  as  to  secure  absolute 
immunity  from  danger  In  using  them;  nor 
is  it  bound  to  employ  the  utmost  care  and 
exertion  to  ttiat  end.  2  Dill.  Mun.  Corp. 
fi  lOOa  Were  it  otherwise,  what  would  be 
the  burden  cast  upon  taxpayers  In  this 
state,  where  heavy  rains  and  snows  con- 
stantly fall,  freezes  and  thaws  frequently 
I'ome,  which,  with  other  causes,  work  great 
and  constant  injm'y  to  streets?  Now  let  us 
look  at  the  present  case  in  the  light  of  these 
principles. 

The  claim  of  the  plaintiff  is  that  on  a  De- 
cember night  he,  in  company  with  another, 
was  walking  along  Princeton  avenue,  and, 
crossing  Bland  street  at  Its  junction  with 
the  avenue,  he  stepped  upon  a  stone,  to  keep 
out  of  the  mud,  and,  it  slipping  from  under 
him,  he  fell  and  broke  his  leg.  There  were 
two  mudholes.  as  plaintiCTs  evidence  tends 
to  show,  in  the  crossing,— one  very  small, 
one  of  considerable  size  and  depth,— and 
this  rock  was  between  them,  2  to  3  feet  from 
one,  and  1  foot  from  the  other,  people  pass- 
ing between  tbem.  The  rock  was  8  or  10 
Inches  wide,— as  large  as  a  spittoms.  He 
conid  have  passed  between  the  rock  and  ei- 
ther mudhole,  though  it  would  have  put  him 
in  mud,  as  a  bright  electric  light  60  feet  dis- 
tant was  giving  light,  and,  iKsIdes,  Yeager's 
companion  bad  a  lantern;  and  when  th^ 
reached  Bland  street  Yeager  himself  saw  the 
situation,  M  be  exclaimed,  "Look  out;  here 


la  a  bad  place."  If  disposed  to  be  rigid,  we 
might  say  that  he  should  not  have  stepped 
on  this  rock,  and  thus  tiave  used  the  very 
thing  he  now  says  was  a  defect  But 
waive  that  What  Is  the  particular  point  of 
defect  causing  the  injury?  Not  alone  the 
mudhole,  as  he  avoided  that  I  suppose  it  is 
that  the  crossing  was  uneven  and  sidling, 
canslng  the  rock  to  slip,  and  when  he  fell 
his  legs  went  Into  the  mudhole,  increasing 
the  force  of  the  falL  This  evidence  adduced 
by  the  plalntifC  was  enough  to  go  before  the 
Jury,  as  appreciably  tending  to  sustain  the 
action,  and  the  motion  of  defendant  to  ex- 
clude it  was  correctly  overruled.  Powell  v. 
Love,  36  W.  Va.  96,  14  S.  E.  405.  And  yet  It 
may  be  gravely  questioned  whether,  tested 
by  the  plaintiff's  evidence  aione.  the  action 
Is  sustainable.  But  when  we  look  at  all  the 
evidence  we  are  led  by  the  clear  and  decided 
weight  and  preponderance  of  It  to  say  that 
the  verdict  is  coutrary  to  the  evidence.  We 
must  look  at  and  consider  the  evidence  on 
both  sides.  Including  the  evidence  lu  conflict 
with  that  of  the  plaintiff.  Code  1881,  c.  131, 
§  9;  Johnson  t.  Bums,  39  W.  Va.  058,  20  8. 
E.  G86. 

The  defense  Introduced  13  witnesses  whose 
evidence  bears  on  the  condition  of  the  cross- 
ing, as  against  Q  for  the  plaintiff,  and,  so 
far  as  we  can  see  from  paper  and  positions 
of  trust  and  business  held  by  them  in  the 
community,  their  evidence  Is  credible.  We 
do  not  see  that  any  question  of  veracity  was 
made  against  them.  The  evidence  shows 
that  a  couple  of  months  before  this  accident 
there  was  a  large  mudhole  in  Bland  street  at 
Its  Junction  with  Princeton  avenue,  and  that 
limestone  rock  was  hauled  and  thrown  into 
it  and  a  crossing  made  clear  across  it  at 
least  S  feet  wide,  the  work  occupylog  3  days 
with  3  teams  and  12  men.  The  rock  was 
broken  to  the  size  used  la  oaacadamlzatiMi,- 
about  as  large  as  an  ^g.  It  was  level,  and 
only  sidling,  or  inclined,  to  give  drainage. 
There  were  no  mudholes  In  the  crossing  when 
the  accident  took  plac&  There  was  no  such 
sized  rock  there  as  the  plaintiff  claimed;  in- 
deed, no  rock.  Men  examined  It  that  night 
and  next  morning,  and  no  rock  was  seoi. 
It  was  a  good,  solid  crossing.  Special  labor 
and  attention  bad  been  Just  used  to  make  it 
so.  The  statute  commands  us  to  consider  all 
the  evidence,  and,  unless  that  consIdeTstion 
is  a  merely  perfunctory  one,  we  are  com- 
pelled to  say  tiiat  this  Is  the  state  of  the 
case,  decidedly,  under  the  evidence.  The 
evidence  conflicts  as  to  the  presence  of  the 
mudhole  and  stone,  the  decided  weight  being 
with  the  dcfensa.  Muddy  and  sllj^ry  this 
crossing  was.  The  true  explanation  of  the 
accident  Is  that  the  plainUff,  in  making  long 
steps  or  effort  to  get  qnlcldy  across,  and 
avoid  or  hasten  through  the  mud,  slipped. 
No  doubt  the  mud  there  caused  the  slip. 
Ilad  the  crossing  beea  free  of  it,  likely  the 
fall  would  not  have  occurred.  Then  the  case 
narrows  itself  to  thft  question,  la  Ui»  presence 
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of  this  mud  a  defect  Tinder  the  statute?  If 
BO,  what  town  of  moderate  size  In  the  state 
would  not  be  subject  to  action  upon  action? 
ThU  mud  was  peculiarly  allpp^,— "as  Bllck 
aa  glass,"  both  sides  say;  but  that  was  ow- 
ing to  the  peculiar  charact»'  of  the  soli  In 
those  parts;  as  some  witnesses  say,  It  was 
an  ocherous  soil,  and  the  slickest  substance 
anywhere  to  be  met  Princeton  arenne  and 
Bland  street  were  not  macadamized  In  this 
newly-built  town,  and  wagons  would  Inevit- 
ably and  constantly  deposit  from  their 
wheels  on  this  crossing  quantities  of  this 
mud,  as  this  crossing  was  Tery' prominent  In 
this  business  town.  Did  this  make  the  road 
actionably  defective?  I  say  not.  And  this 
is  the  length  and  breadth  of  the  city's  of- 
fense, if  we  must  say  It  arose  from  anything 
pertaining  to  the  crossing,  and  not  from  an 
unaccountable  accident,  as  several  witnesses 
say  It  was.  Any  one  Is  llaUe  to  fall  in  walk- 
ing, especially  at  night,  using  the  legs  in  ef- 
fort to  cross  mnddy  places.  It  Is  charged  by 
the  town  that  the  plaintiff  was  drinking.  I 
do  not  at  all  place  the  misfortune  on  that 
ground.  I  think  It  was  simply  an  accident, 
or,  if  the  city  is  chargeable,  it  la  only  because 
of  the  mud  on  the  crossing.  Is  that  enough 
to  make  it  liable?  Our  state  has  great  and 
often-recurring  precipitation  of  rain  and 
snow,  especially  In  wintw.  Mud  follows  in- 
evitably everywhere.  No  means  at  a  town's 
command  can  prevent  its  presence  In  some 
quantity,  even  on  crossings,  and  in  small 
quantity  It  makes  them  8lipp»y.  In  apply- 
ing this  statute  we  can  consider  the  location 
of  the  road,  the  nature  and  circumstances  of 
the  particular  section,  the  difficulty  of  keep- 
ing it  in  high  repair  without  unreasonable 
expmae,  the. season  of  the  year,  and  the  na- 
ture and  amount  of  travel.  Ang.  High,  {  250. 
The  mere  sllpperiness-  of  a  sidewalk  occa- 
sioned by  Ice  or  snow— the  same,  certainly, 
as  to  mud — "not  being  accumulated  so  as  to 
constitute  an  obstruction,  ta  not  ordinarily 
such  a  defect  as  will  make  the  city  liable  for 
damages  occasioned  thereby.  Where  there 
is  Know  upon  a  sidewalk,  there  is  danger 
from  slipping  and  falling,  eveo  on  the  best- 
constmcted  sidewalks."  2  DUI.  Mnn.  Corp. 
S  1006.  This  mod's  presence  was  not  a 
stmctoral  defect,  not  an  obstruction. 

Being  of  oi^on  that  the  Tenltet  la  con- 
trary to  the  evldmce,  we  revme  the  Judg* 
mwt,  set  aside  the  T»dlct,  award  a  new 
ttUH,  and  r«nand. 


W  W.  Ts.  «2) 

NOBFOLK  &  W.  R.  CO.  v.  PEBDUE. 
(Supreme  Court  of  Appeals  of  West  Tbginia. 
April  6,  1805.) 

ESTOPPtL  IX  FlIS— l!(JUVOTI01T. 

1.  Where  a  jarty  who  claims.to  be  tbe  own- 
er of  a  tract  of  land  has  notice  of  the  fact  that 
a  railroad  company  is  excavating  a  ttinncl 
through  a  mountain  located  on  said  land,  nndvr 
claim  of  title  tiiereto.  remains  silent  ss  to  his 
ownership  of  the  Und»  with  fnll  knowledge  of 


hia  rights,  and  assists  in  the  constrnction  of  uid 
tunnel  from  its  commencement  until  its  comple- 
tion, and  the  railroad  is  conatmcted  t^rou^  tiie 
same,  witbont  asserting  any  claim  to  the  land 
through  which  the  tunnel  passes,  and  then  Insti- 
tntes  an  action  for  damages  agaiDst  the  railroad 
company  for  taking  his  land,  he  will  be  estonwd 
from  recovering  In  said  action,  and  may  be  en- 
joined from  further  prosecuting  such  action  for 
damages. 

2.  Snch  equitable  estoivel  may  be  asserted 

fn  a  court  of  equity. 

3.  When  one  of  two  innocent  persons — that 
is,  persons  each  euiltless  of  an  intentional  moral 
wrong— must  soffei  a  loss,  it  must  be  borne  by 
that  one  of  Uiem  who  by  hia  condnct,  acts,  or 
omissions  haa  rendered  the  injury  possible. 

4.  A  party  who  by  his  acta,  declarations,  or 
admissions,  or  by  failure  to  act  or  apeak  under 
drcnmstances  when  he  shonld  do  so,  eitlier  de- 
signedly or  with  willful  disregard  of  tbe  inter- 
ests of  others,  induces  or  misleads  another  to 
conduct  or  dealings  wblch  be  wonld  not  have  en- 
tered upon  bat  for  this  misleading  Infinence.  will 
not  be  allowed  afta*wardB  to  come  in  and  assert 
his  right  to  the  detriment  of  the  person  so  mis- 
led.   That  would  be  a  fraud. 

<Syllahni  by  the  Court.) 

Appeal  from  circuit  court,  Mercer  county. 

Action  by  the  Korfolk  &  Western  Ballroa^ 
Company  against  George  W.  Perdue  for  an 
injunction.  From  a  decree  for  defendant, 
plaintiff  iqii»eals.  Reversed. 

Johnston  &  Hale  and  A.  W.  Reynolds,  for 
appellant  Okey  Johnson,  G.  J.  Hcdbrook, 
and  A.  a  DaTidaon,  tor  appeUee. 

ENGLISH,  J.  On  tbe  2d  day  Of  Decem- 
ber. 1892.  tbe  Norfolk  &  Western  RaUway 
Company  prea^ted  to  the  circuit  court  of 
Mercer  coon^  In  opra  court  Its  bill  pray- 
ing for  an  injunction  to  restrain  Ote  defend- 
ant, Geoi^e  W.  Perdue,  ^m  fvosecutlng 
certain  actions  at  law  moiticned  in,  said  bUl, 
and  from  Instituting  any  future  actions 
against  the  ^alnUff  oa  account  of  the  mat- 
ters set  iq»  In  said  tdU,  whldi  lnjunctlt»i  was 
awarded.  The  material  facts  all^^  and  re- 
lied upon  by  the  plaintiff  in  said  bill  are: 
That  it  was  a  consolidated  corporation  doing 
bnalnesB  la  said  county  of  Mercer  pursuant 
to  the  laws  of  the  state  of  Weat  Virginia, 
and  was  the  owner  and  operator  of  a  certain 
railroad  i^lcb  runs  through  said  county,  part 
of  which  runs  through  a  tunnel  known  as 
"Flat  Top  Tunnel."  That  on  tbe  7tb  day  of 
Januaiy,  1887.  It  entered  into  a  contract  in 
writing  with  the  Flat  Top  Coal  Oompany  by 
which  It  agreed  and  bound  ItseU  to  convey , 
to  plaintiff  a  strip  of  land  220  feet  In  width, 
and  extending  tbe  entire  length  of  said  tun- 
nel, one-half  thereof  to  be  rai  each  side  of 
the  center  line  of  said  railroad  or  tunnel;, 
the  object  In  acquiring  sal4  strip  Iwlng  to. 
construct  a  tunnel  throogh  wblch  to  locate 
Its  railroad,  which  was  well  known  to  both 
parties  to  the  contract  That  at  the  time- 
said  contract  was  entered  into  the  land  In 
controversy  belonged  In  fee  simple  to  the 
Blue  Stone  Coal  Company,  and  that  aa  the 
12th  day  of  April.  1880.  the  said  Bine  Stone 
Coal  CcoDpany  conveyed,  by  deed  of  that 
dat%  to  tiie  plalntUI^  tbe  said  strip  of  land.. 
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throogh  which  the  satd  ttumel  now  runs,  and 
that  on  the  25th  day  of  Febmatr,  1890,  E. 
W.  Clark  and  others,  trustees,  who  were 
^ntees  of  the  said  Blue  Stone  Coal  Com- 
pany, again  conveyed  the  said  strip  or  parcel 
of  land  to  the  plaintlft;  and  in  this  manner 
the  plaintiff  became  the  owner  In  fee  simple 
of  sala  strip  of  land.  That  soon  after  ob- 
taining the  contract  aforesaid,  by  which  It 
acquired  said  strip  of  land,  It  began  the  con- 
struction of  its  timnel  through  the  said  strip 
of  laud,  and  prosecuted  the  said  woric,  at  a 
cost  of  many  thousands  of  dollars,  until  it 
was  completed,  early  in  the  year  1888,  and 
constiTicted  therein  its  railroad,  over  which 
it  began  running  its  trains  In  the  early  part 
of  the  year  1888.  That  part  of  the  excava- 
tion of  said  tunnel  was  through  a  of 
bituminous  ooai,  which  was  taken  out  by 
plaintlff,  bat  the  cost  of  the  said  taaaA  was 
many  thousands  of  dollars  more  than  the 
value  of  the  coal  taken  out  of  the  same.  That 
on  the  2lBt  day  of  February,  1880,  the  de- 
fnidant,  George  W.  Perdue.  Instituted  In  the 
circuit  CO  art  of  Mercer  county,  West  Vlr- 
ginta,  against  the  plaintiff,  an  action  of  tres- 
pass on  the  cas^  In  which  he  set  tip  claim  to 
34.35  acres  throogh  which  the  said  tunnel  is 
located  and  canatmcted,  claiming  ¥10,000 
damages  ca  account  of  injury  to  the  said 
tract  of  land  claimed  by  him  as  aforesaid, 
and  for  excavating  and  removing  the  coal 
from  the  same  in  the  construction  of  the  said 
tmmel,  which  action  Is  still  pending  and  un- 
determined in  said  court,  the  papers  tn  which 
tsose  are  exldblted.  l%at  <Hi  the  2SUi  day  of 
March,  1891,  the  defendant,  George  W.  Per- 
due, Instituted  another  action  of  trea^pass  on 
the  case  against  the  plaintiff.  In  which  he 
claims  91,000  damages  on  accoont  of  the  con- 
struction of  the  tonnd  through  the  said  34.35 
acres  of  land,  and  the  construction  and  opera- 
tion of  the  said  railroad  therein,  whidi  ac- 
tion Is  stlU  pending  and  undetermined,  and 
the  record  In  which  action  Is  also  exhibited 
with  plaintiff's  ua  That  said  George  W. 
Perdue  is  prosecuting  the  said  actions,  and 
dedares  his  Intention  to  prosecute  them  to  a 
final  judgment  That  the  plalutlfl  Is  Inform- 
ed and  believes  that  the  said  Pordue  will 
bring  other  actions,  and  conthiue  to  harass 
the  phUnttff  with  rqwated  actions,  on  ac- 
count of  his  ittetended  dalm  to  said  34.35 
acres  ai  land,  and  In  regard  to  tiie  same  sub- 
ject-matter Involved  tn  the  first  aforesaid  ac- 
tion, unless  he  la  restnlned  from  so  doing  by 
a  court  of  equity.  That  plaintiff  is  hxTolved 
in  a  multiplicity  of  suits,  and  will  continue 
to  be  harassed  vf^th  a  multipHcity  of  suits, 
on  aecouift  of  the  pretoided  dalm  of  the  said 
PMitue'to  tiie  said  84.86  acres,  vrbbSi  em- 
braces part  ct  tbe  said  tumid,  unless  the  title 
of  the  plaintiff  to  Its  said  stttp  of  land  Is 
quieted  by  a  court  of  equity,  and  the  said 
Psffdoe  restrained  from  setting  up  farther 
claim  to  It.  That  the  claim  of  said  Perdue  to 
that  piM  of  said  3435  acres  of  land  Which 
otfvers  ixtrt  of  tts  said  strip  of  220  feet 


ttirough  which  the  said  tunnd  is  located  Is 
a  cloud  on  the  title  of  the  plaintiff.  Ttiat  the 
said  Perdue  does  not  own  the  said  land,  or 
any  part  of  the  strip  of  land,  Iwlonging  to 
the  plaintiff  as  aforesaid,  and  that  the  claim 
of  said  Perdue  should  In  equity  be  set  aside 
as  a  cloud  upon  the  title  of  the  plaintiff. 
That  the  said  Perdue  knew  when  the  plain- 
tiff acquired  title  to  the  said  land,  and  soon 
after  the  plaintiff  began  the  work  of  con- 
structing the  said  tunnel,  and  taking  out  the 
said  coal,  the  said  Perdue  began  work  for 
the  contractors  who  were  carrying  on  the 
said  work  for .  plaintiff,  and  aided  them  in 
the  ciMiBtrucUon  of  the  said  tunnel,  and  con- 
tinued to  aid  in  the  construction  of  the  same, 
for  wages  to  be  paid  to  him  by  said  con- 
tractors, imtll  the  completion  of  the  said  tun- 
nel. That  notwithstanding  the  full  and  com- 
plete knowledge  of  the  said  Perdue  of  the 
claim  of  the  plaintiff  to  said  land,  of  the  im- 
mense amount  of  money  they  were  spending 
hi  the  construction  <a  the  said  tiunel  and  the 
railroad  therebi,  he  stood  by  and  saw  tine 
work  proceed  tOl  its  compIetloD  and  made  no 
ohjectfon  whatever  to  tt,  and  gave  to  the 
plaintiff  no  notice  whatever  of  his  dahn  to 
the  said  land,  and  that  the  said  George  W. 
Perdue  Is  esti^ped  fism  setting  up  claim  to 
any  part  of  said  str^  of  land  belonging  to 
pUdntlfl  as  aforesaid.  That  the  conduct  of 
said  Perdue  lo  keeping  sUart  under  the  dr- 
cumstanees  ma  a  ftaud  upon  the  plaintiff, 
which  win  eatop  him  from  settliv  up  claim 
to  aiv  port  of  the  Isnd  of  the  plaintiff.  That 
plaintiff  had  no  notice  whatever  of  the  satd 
Plus's  dalm  to  the  land  purebased  by  It  as 
sforesald  through  which  the  said  tunnel  Is 
located,  <»■  any-  part  therectf,  imtil  after  the 
com^etiui  of  the  said  tunnd  and  railroad 
th»«ln;  Ito  first  notice  oC  said  dahn  bdng 
but  a  short  time  before  the  iusUtution  of  said 
first  action  t^r  said  Perdue  against  plalntUf. 
That  plaintiff  has  been  tn  the  oomi^eto  and 
full  possession'  of  Its  said  land,  and  every 
port  thmof,  conthniously  ever  since  the  be- 
gtonlng  of  the  constniotlon  of  the  said  tun- 
nd, Is  now  tn  'the  poABesdoa  of  the  same, 
and  entered  into  the  possession  thereof  peace- 
ably, qul^,  with  the  Mil  knowledge  ctf  the 
said  Perdue,  and  without  any  objQcti<m  by 
hhn.  That  said  George  W.  Perdue  asserts 
his  dalm  to  Bald  land  imder  a  deed  ftom  one 
Zachailah  Perdue;  that  said  deed  Is  a  ckmd 
on  phJntUrs  title;  that  It  Is  Invalid,  so  far 
as  oonveiylng  tttie  Is  concerned,  and  that  it 
should  be  set  adde  as  a  chrad  on  plaintiff's 
title.  An  injunction  was  prayed  for  enjoin- 
ing and  restmlning  said  (Seorge  W.  Perdue 
from  prosecuting  said  actions  at  law,  and 
from  instituting  future  actions  against  the 
plaintiff  on  accoimt  of  tiie  mattera  set  forth 
in  said  bill,  and  that  the  said  deed  under 
which  said  Perdtie  claims  title,  snd  the  en- 
tiro  claim  of  titie  of  the  said  Pa^tie  to  any 
part  of  the  plaintiffs  land,  might  be  set 
aside  as  a  doud  upcm  the  idsinturs  title,  and 
that  the  pUilntiff  -hO  quieted  Itt  Its  title  and 
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po0seB8lon  of  Its  said  land  and  railroad. 
An  Injunction  waa  awarded  restraining  said 
Perdue  from  prosecatlng  the  actiona  at  law 
then  pending  against  the  plaintiff,  and  from 
Inatltntlng  and  proeecntlng  other  actiona 
against  the  plaintiff  with  respect  to  the  land 
and  subject-matter  and  things  set  up  In  the 
bllL  The  defendant,  George  W.  Perdue^  de- 
murred to  the  plaintiff's  blU,  and  on  the  2d 
day  of  March.  1894,  the  court  sustained  said 
demurrer,  and  dissolved  said  Injunction,  and 
the  plaintiff,  declining  to  amend  Its  bill,  ap-  ■ 
plied  for  and  obtained  this  appeal. 

The  flrat  error  assigned  and  relied  upon 
the  fy>peUant  Is  that  the  circuit  court  erred  In 
sustaining  the  demurrer  to  the  plaintiff's  bill, 
upon  the  ground  that  the  bill  presented  a 
strong  case  for  the  relief  of  a  court  of  equity, 
by  decreeing  in  favor  of  the  plaintiff  an  eqnita* 
ble  estoppel  against  the  said  Perdue,  wUdi 
was  fully,  clearly,  and  dlatinctiy  alleged,  to- 
getber  with  all  the  facts  constituting  the  said 
eqidtable  estoppel  In  said  bill,  by  decree  re- 
moving the  cloud  from  the  title  of  appellant 
cast  tq^n  It  by  said  Perdue's  claim,  facts 
in  relation  to  which  were  fully  and  distinctly 
alleged  In  the  bill,  and  by  decree  perpetually 
enjoining  the  prosecution  of  the  said  actions 
at  law,  which  were  shown  by  the  facts  alleged 
In  the  bill  to  be  purely  vexatious,  etc  Now, 
upon  the  demurrer,  the  universally  recognized 
nUe  Is  that  all  allegations  of  the  bill  wlilch 
at«  well  pleaded  must  be  taken  as  conceded 
to  be  true,  and  the  defendant  by  his  demmrar 
asserts  that,  admitting  the  allegations  of  the 
bill  to  be  true,  the  plaintiff  by  his  biU  has'  not 
shown  himself  to  t>e  entitled  to  r^ief  in  a 
court  of  eQuity.'  Applying,  then,  this  test  to 
the  bin  filed  In  the  case  under  conslderatlcHi. 
let  us  examine  the  question  of  equitable  estop- 
pel, which  Is  presented  In  the  plaintiff's  bill 
in  the  following  language:  "Plaintiff  alleges 
that  said  George  W.  Perdue  is  estopped  from 
setting  up  claim  to  any  part  of  the  said  strip 
of  two  hundred  and  twenty  feet  in  width  of 
land  belonging  to  this  plaintiff  as  aforesaid. 
The  said  Perdue  Imew  when  this  plaintiff  ac- 
quired title  to  the  said  land  in  the  manner 
hereinbefore  stated,  and  soon  after  this  plain- . 
tiff  ^gfin  the  work  of  constructing  the  -said 
tunnel,  and  taldng  out  the  said  coal,  the  said . 
Perdue  began  lo  work  for  the  contractors  who 
were  carrying  on  the  said  work  for  this  plain- 
tiff, and  aided  them  In  the  construction  of  the 
said  tunnel,  and.  continued  to  aid  In  the  con- 
struction of  the  same,  for  wages  to  be  paid  to 
him  by  said  contractors,  until  the  completion 
of  the  said  tunnel.  Notwithstanding  the  full 
and  complete  luiowledge  of  the  said  Perdue  of 
the  . claim  of  the  plaintiffs  to  said  land,  of  the 
immense  amount  of  money  they  were  spend- 
ing in  the  construction  of  the  said  tunnel  and 
the  railroad  therdn,  he  stood  by  and  saw  the 
work  proceed  till  Its  completion,  and  made 
no  objectlou  whatever  of  bis  claim  to  the  said 
land."  "Plaintiff  had  no  notice  whatever  of 
the  said  Perdue's  claim  to  the  land  purchased 
by  ^t  fts  afwesald  through  which  th^  said  tun- 


nel la  located,  or  any  part  thereof,  until  after 
the  completion  of  the  said  tunnel  and  raUroad 
therein."  Begarding  these  allegations  as  eon- 
ceded  to  be  true  on  demiurer.  and  tui^ng  to 
the  law  bearing  upon  the  question,  we  find 
that  a  shnilar  question  was  presented  for  the 
consideration  of  this  conrt  in  the  case  of  Stoue 
T.  Tyree,  80  W.  Ya.  687,  6  S.  B.  878.  In  wMch 
case  Green,  S.,  delivering  the  opinion  of  the 
court,  said:  *1t  Is  recognized  as  law  that  If 
the  owuOT  of  r^l  estate,  whether  .be  has  the 
legal  title  In  him  or  not,  permits  such  real  es- 
tate to  be  sold  In  his  presence  by  another,  who 
claims,  to  be  the  owner  of  the  land,  or  by  one 
who  dalms  that  he  has  full  authority  and 
power  to  dl^tose  of  the  same,  It  Is  the  duty  of 
the  true  owner  of  the  land  to  assert  ids  claim 
^en.  And  If  he  stands  by  and  pmnlts  an  in- 
nocent purchaser  to  buy  such  land  from  such 
person  claiming  to  have  full  power  to  dispose , 
of  it,  he  will  be  estopped  thereafter  from  set- 
ting up  a  claim  to  such  land,  because  of  a 
want  of  full  power  and  authority  on  the  part 
of  the  peraon  selling  It  to  make  good  title 
thereto,  as  against  such  innocent  purdiaser,  by 
his  acquiescence  at  the  time  in  the  legality  of 
such  sale  made  in  his  presence."  He  also 
says:  "Whenever,  in  this  or,  any  other  man- 
ner, such  owner  of  lands  mlslotds  another,  by 
his  conduct  or  words.  Into  the  belief  that  a 
third  person  owns  certain  land,  or  possesses 
full  power  or  authority  to  sell  It,  and  be  knows 
that  such  conduct  or  words  would  .naturally 
have  this  effect,  whether  he  intmded  them  to 
defraud  such  purchaser  -or  not,  he  will  not 
only  be  .estopped  from  claiming,  against  such 
Innocent  purchaser,  this  land,  because  in  fact 
the  person  so  selling  It  as  his  own,  or  liaving 
full  .power  and  authority  to' sell  It,  either  did 
not  own  It  or  liad  no  autbority  to  sell  It  such 
SB  he  claimed,  but  the  courts  of  equity  go  fur- 
ther, and  would  under  such  cir(;umstance8 
compel  him  to  convey  such  land  to  such  Inno- 
cent purclmser."  ,Kow,  the  facts  being  con- 
ceded as  stated  hi  the  bill, .  it  Is  easily  per- 
ceived what  gross  Injury  and  injustice  would 
result  to  the  appellant  from  the  conduct  of  the 
appellee.  If  the  doctrine  of  est<m>d.  was  not 
applied. 

It  appraxs  from  the  allegations  of  the  bill 
that  the  appellee,  George  W.  Perdue,  was  cog- 
nizant of  the  fact  that; this  strip  of  land  220 
feet  wide  was  acquired  by  the  appellant  for 
the  purpose  of  constructing  a  tunnel  through 
the  Flat  Top  MoimtalD  and  using  it  as  a  thor- 
oughfare for  its  railroad.  Not  only  so,  but 
that  he  actually  aided  In  the.  construction  of 
said  tunnel,  as  a  laborer,  from  a  period  soon 
after  Its  coomiencement  until  its  completion, 
being  fully  cognizant  of  the  claims  of  appel- 
lant and  of  the  immense  amount  of  money  It 
was  expending  in  the  oons;truction  of  tbe  same. 
A.  question  somewhat  similar  to  the  one  sub- 
mitted by  this  record  was  before  the  supreme 
court  of  the  United  States  In  the  case  of  Mor- 
gan Vf  Railroad  Co.,  9a  tJ,  9.  716,  in  which 
it  wa^  h^d  that  "a  party  Is  iiot  permitted  to 
deny  a  state- of  tbin/fs  wttlcti  h)p  oonduct  or 


Digitized  by  Google 


758 


SdUTHBABTIBiRN  REPOBTBB.  Tol.  21. 


misrepresentatloiis  led  another  to  believe  ex- 
isted and  to  act  In  accordance  wltb  that  be- 
lief." In  that  case  a  bill  was  filed  by  Mor- 
gan against  the  Chicago  &  Alton  Railroad 
Company.  The  suit  Involved  the  ownership 
of  two  strips  of  land  adjoining  that  over  which 
said  company  had  the  right  of  way,  and  form- 
ing part  of  Its  depot  grounds  in  the  town  of 
Dwlgbt,  and  the  question  was  whether  these 
strips  of  land  bad  been  dedicated  by  the  own- 
ers thereof  for  depot  purposes  for  the  use  of 
the  railroad.  Justice  Swayne.  In  delivering 
the  opinion  of  the  court,  says:  "The  appellee 
Insists  that  the  record  discloses  a  case  of  estoi>- 
pel  In  pals,  and  tbat  the  appellant  Is  thereby 
barred  from  maintaining  the  claim  which  be 
seeks  to  enforce  In  tbis  litigation.  The  prin- 
ciple is  an  Important  <me  in  the  administration 
of  the  law.  It  not  unfrequently  gives  tri- 
umph to  right  and  justice  where  nothing  else 
could  save  them  from  defeat.  It  proceeds  up- 
aa  the  ground  tbat  be  who  has  been  sUent  as 
to  bis  alleged  rights  when  be  ought  to  good 
faith  to  have  spoken  shall  not  be  beard  to 
speak  when  he  ought  to  be  silent/*— <rftlng 
Bank  T.  Le^  13  Pet  107.  "He  is  not  permit- 
ted to  deny  a  state  of  Uiings  which,  by  his 
culpable  silence  or  misrepresentations,  he  bad 
led  another  to  bdiere  existed,  and  who  has 
acted  accordingly  upon  tbat  belief.  The  doc- 
trine always  {ffeanpposes  error  on  cme  idde  and 
fault  or  fraud  upon  the  otber,  and  some  defect 
of  wbich  it  would  be  Inequitable  for  tbe  party 
against  whom  tbe  doctrine  la  asserted  to  tate 
advantage.^  Tbe  bUl  alle^  Ibat  the  appel- 
lee was  cognizant  of  tbe  manner  In  wbIcA  ap- 
pellant claimed  to  bare  acquired  title  to  said 
strip  of  land,  and  be  must  be  presumed  to 
have  known  tbe  land  be  claimed,  and  yet  with 
all  this  knowledge  he  worked  In  silence  for 
the  company  tiiat  constracted  the  tnnnd,  and 
set  up  nd  claim  to  any  portion  of  said  strip 
until  after  the  tunnel  was  completed  and  tbe 
railroad  constructed  through  the  same.  If  he 
had  objected  when  tbe  work  was  commenced, 
the  appellant  might  have  made  other  arrange- 
ments, or  perhaps  changed  the  route.  Would 
it,  then,  be  doing  equity  to  allow  the  appellee 
to  wait  in  silence  until  tbe  railroad  was  locat- 
ed, aud  the  tunnel  completed,  and  then  assert 
bis  claim  for  damages?  Surely  not.  2Herm. 
Estop.  S  776,  on  this  point,  thus  states  the  law: 
"If  a  person  having  a  right,  and  seeing  another 
person  about  to  commit,  or  In  the  course  of 
committing,  an  act  infringing  upon  tbat  right 
stands  by  In  such  manner  as  really  to  Induce 
tbe  person  committing  tbe  act,  and  who  might 
otherwise  bare  abstained  from  It,  to  believe 
that  be  assents  to  its  being  committed,  he  can- 
not afterwards  be  heard  to  complain  of  tbe 
act  This  Is  the  proper  sense  of  the  term  'ae« 
quiescence,*  and  In  tbat  sense  It  may  be  de- 
fined as  'quiescence,'  under  such  circumstan- 
ces as  that  assent  may  l>e  reasonably  inferred 
from  It  and  is  no  more  than  an  instance  of  tbe 
law  of  estoppel  by  words  or  conduct"  In  the 
case  of  Boardman  v.  Railway  <M>.,  84  N.  Y. 
182,  Miller,  J.i  In  tbe  opinion  of  tbe  court. 


says:  "The  principle  applicable  to  such  a  case 
Is  laid  down  by  Lord  Denman  In  Pickard  v. 
Sears,  6  Adol.  &  E.  474,  as  follows:  The 
rule  of  law  Is  clear  tbat  where  one  by  his 
words  or  conduct  willfully  causes  another  to 
believe  tbe  existence  of  a  certain  state  of 
things,  aind  induces  htm  to  act  on  tbat  belief 
so  as  to  alter  bis  own  previous  position,  the 
former  is  concluded  from  averring  against  tlie 
latter  a  different  state  of  things  as  existing 
at  the  same  time;' "  and  Miller,  J.,  adds:  "Nor 
is  it  essential  to  an  equitable  estoppel  that  the 
party  should  dcaigu  to  mislead,  and  it  is  suffi- 
cient If  bis  acts  were  calculated  to  mislead, 
and  have  misled,  another  acting  upon  It  In 
good  faith,  and  exercising  reasonable  care." 
So,  also.  In  the  case  of  Jowers  v.  Phelps,  33 
Ark.  468,  tbe  law  In  regard  to  estoppel  In  pals 
Is  well  stated  by  English,  G.  J.,  as  follows: 
"Kstoppels  in  pals  depend  upon  facts  which 
are  rarely  In  any  two  cases  precisely  the  same. 
Tbe  prindple  upon  wlit<A  tbey  are  applied  la 
clear  and  well  d^ned.  A  party  who  by  Us 
acts,  dedarationa,  or  admissions,  or  by  fftU- 
iire  to  act  or  speak  under  drcnmstances  wbere 
be  should  do  BO,  titber  designedly  or  with  wlll- 
ful  disregard  of  tbe  interests  of  others,  in- 
duces or  mldeads  anotta^  to  conduct  or  deal- 
ings which  be  would  not  have  entered  upon 
but  tot  tbia  misleading  iDflaeice^  will  not  be 
allowed  afterwards  to  come  In  and  assart  Ms 
rii^t  to  tbe  detriment  of  the  person  so  mil- 
led. Tbat  would  be  a  fraud." 

Oonns^  fir  the  appellee  contend  tbat  eqidty 
has  no  jorisdlctiim  in  Oils  eas^  because  tbe 
remedy  at  law  waa  adequate  andoomptete^  tiie 
action  being  trespass  on  tbe  case  for  In- 
Jury  done  to  real  property.  This  court;  bow- 
ever,  in  the  case  of  Hanly  t.  Watterson.  88 
W.  Ta.  214,  18  S.  B.  538,  bdd  tbat  equity  la 
the  iwoper  forum  In  which  to  assert  an  equi- 
table estoppel.  In  tbat  case  Ranly  obtained 
an  ibjnnction  to  restrain  Wattoeon  from  cut- 
ting and  reeving  timber  from  certain  lands 
wbich  he,  Hanly,  liad  purchased  from  one 
Kirk,  and  from  further  proceeding  In  an  ac- 
tion at  law  which  he,  Watterson,  had  insti- 
tuted against  said  Hanly  for  the  value  of  1,- 
030  trees,  etc.,  claiming  damages  to  the 
amount  of  $9,000,  which  timber  said  Watter- 
son claimed  under  an  option  from  Kirk  ex- 
^uted  previous  to  said  Hanly's  purchase.  It 
appeared  from  tbe  allegations  of  the  bill  tiiat 
Watterson  stood  by  and  saw  Hanly's  em- 
ployes removing  these  trees,  and  pointed  out 
certain  trees  to  Hanly's  employes,  and  n^iui- 
esced  In  the  manufacture  of  tbe  same  IntD 
railroad'  ties,  and  fomlsbed  said  Hanly  the 
use  of  bis  tramways  when  removing  said  tim- 
ber; and  it  was  held  tbat  In  such  circumstan- 
ces Watterson  was  estopped  from  asserting 
a  claim  to  said  timber,  or  recovering  damages 
for  tbe  cutting  and  removal  of  tbe  seme. 
Herm.  Estop.  {  735,  says:  "There  are  many 
fundamentals  of  the  law  which  are  applica- 
ble to  and  explanatory  of  this  doctrine  ^ 
equitable  estoppel";  and  among  tbem  be 
names:  "Volenti  non  fit  injuria"  ("Mo  one 
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can  maintain  an  action  for  a  wrong  where  he 
hafl  consented  to  the  wrong  which  occasions 
his  loss");  "Qnl  non  prohlbet  quod  proniDere 
potest  assentlre  vldetur"  ("He  who  does  not 
forbid  what  he  can  forbid  seems  to  assent"); 
and  "Qui  tacet.  consentire  vldetur"  ("He 
who  is  silent  appears  to  consent").  What  more 
potent  evidence  could  the  Norfolk  &  Western 
Hailroad  Companr  have  wished  or  desired  of 
-a  want  of  claim  or  Interest  on  the  part  of 
Qeorge  W.  Perdue  In  said  strip  of  land  than 
w£3  furnished  by  his  acts  In  assisting  In  the 
construction  of  the  tunnel  through  the  land  he 
now  claims,  without  asserting  any  claim  or 
raising  any  objection?  Now,  as  to  what  con- 
stitutes an  equitable  estoppel,  2  Pom.  Eq. 
■Jnr.  §  802,  says:  "Equitable  estoppel,  In  the 
modern  sense,  arises  from  the  cpnduct  of  a 
party,  using  that  word  In  Its  broadest  mean- 
ing, as  Including  bis  spoken  or  written  words, 
his  positive  acte.  and  his  silence  or  negative 
omission  to  do  anything.  Its  foundation  Is 
Justice  and  good  conscience.  Its  object  Is  to 
prevent  the  unconscientious  and  inequitable 
■assertion  or  enforcement  of  claims  or  rights 
which  might  have  existed  or  been  enforceable 
hy  other  rules  of  law  unless  prevented  by  the 
estoppel;  and  Its  practical  effect  Is,  from  mo- 
tives of  equity  and  fair  dealing,  to  create 
4ind  vest  opposing  rlgh^  In  the  p&rty  who  ob- 
tains the  beneht  of  the  estoppel.  The  doo- 
trlne  of  equUable  estoppel  Is  pre-eminently 
the  creature  of  equity."  In  section  803  the 
author  says:  "It  Is  accurate,  therefore,  to  de- 
scribe equitable  estoppel  in  general  terms 
as  'such  conduct  by  a  party  that  It  would  be 
fraudulent  or  a  fraud  upon  the  rights  of  an- 
other for  him  afterwards  to  repudiate  and 
to  set  op  claims  Inconsistent  with  It'  This 
use  of  the  term  hea  .long  been  familiar  to 
courts  of  equity,  which  have  always  treated 
the  word  'fraud'  In  a  every  elastic  manner. 
The  meaning  here  given  to  "fraud'  or  "fraiirtu- 
lent'  is  virtually  synonymous  with  'uocon- 
aclentlous'  or  'inequitable.* "  Again,  In  the 
same  section,  be  says:  "When  all  the  varieties 
•of  equitable  estoppel  are  compared.  It  will  be 
found,  I  tiiinli,  that  the  doctrine  rests  upon 
the  following  general  principle:  When  one  of 
two  innocent  pawns— that  ie»  persona  each 
i^uUtless  of  an  Intoitlonal  moral  wrong— mast 
snffer  a  loss.  It  must  be  borne  by  that  one  of 
them  who  by  his  conduct,  acts,  or  omissions 
has  rendered  the  Injury  possible."  And,  also, 
in  section  804,  the  same  author  says:  "ii'rom 
the  foregoing  general  description  it  wUl  ap- 
pear, I  think,  that  the  following  deQnitloQ  is 
accurate,  and  covers  aU  phases  and  appUca- 
tlons  of  the  doctrine:  'Equitable  estoppel '  is 
the  effect  of  the  voluntary  conduct  of  a  par- 
ty whereby  be  is  absolutely  precluded,  both  at 
law  and  In  equity,  fnim  asserUng  rights 
which  might  perhaps  have  otherwise  exist- 
ed, either  of  property,  of  contract,  or  of  rem- 
edy, as  against  another  person  who  has  In 
good  faith  .rell'id  upoD  such  -conduct,  and  has 
been  led  ttiereby  to  change  his  position  for 


the  worse,  and  who,  on  his  part,  acqrilrte 
some  corresponding  right,  either  of  property, 
of  contract,  or  of  remedy.' "  Tbe  essential 
elements  constituting  the  estoppel  are  set 
forth  In  section  805  of  the  same  work  as  fol- 
lows: "(1)  There  must  be  conduct,  acts,  lan- 
guage or  sUenoe  amounting  to  a  representation 
or  a  concealment  of  material  facts.  (2)  These 
facts  must  be  known  to  the  party  estopped 
at  the  time  of  his  said  conduct,  or  at  least  the 
circumstances  must  be  such  that  knowledge 
of  them  is  neceesartly  imputed  to  him.  (3) 
The  truth  concerning  these  facts  must  be  un- 
known to  the  other  party  claiming  the  benefit 
of  the  estoppel  at  the  time  when  such  conduct 
was  done,  and  at  the  time  when  It  was  act- 
ed upon  by  him.  (4)  The  conduct  must  be 
done  with  tbe  expectation  that  It  will  be  acted 
upon  by  the  other  party,  or  under  such  cir- 
cumstances that  it  Is  both  natural  and  proba- 
ble that  It  will  be  so  acted  upon.  There  are 
several  familiar  species  in  which  It  Is  sim- 
ply Impossible  to  ascribe  any  intention  or 
even  expectation  to  the  party  estopped  that 
his  conduct  will  be  acted  upon  by  the  one  who 
afterwards  claims  the  benefit  of  the  estoppel. 
(5)  The  conduct  must  be  relied  upon  by  the 
other  party,  and,  thus  relylug,  be  must  be  led 
to  act  upon  It  (6)  He  must  In  fact  act  upon 
It  In  such  a  manner  as  to  change  his  position 
for  the  worse.  In  other  words,  he  must  so 
act  that  he  would  suffer  a  loss  if  he  were 
compelled  to  surrender  or  fore;;o  or  alter  what 
he  has  done  by  reason  of  the  fii-st  party  being 
permitted  to  repudiate  his  conduct  and  to  as- 
sert rights  Inconsistent  with  It"  And,  again. 
In  section  807,  the  same  author  says;  "The 
general  rule  Is  that  if  a  person  Interested  In 
an  estate  knowingly  misleads  another  into 
dealing  with  the  estate  as  If  he  were  not  inter- 
ested, be  will  be  postponed  to  the  party  mis- 
led, and  compelled  to  make  his  misrepresenta- 
tion specifically  good.  It  applies  to  one  ,who 
denies  his  own  title  or  incumbrance  when  in- 
quired of  by  another  who  Is  about  to  pur- 
chase the  land,  or  to  loan  money  upon  Its 
security;  to  one  who  knowingly  suffers  anoth- 
er to  deal  with  the  land  as  though  It  were  his 
own;  to  one  who  knowingly  suffers  another  to 
ea^end  money  in  Improvements  without  giv- 
ing notice  of  bis  own  claim,  and  the  like. 
*  *  *  In  the  language  of  the  most  recent 
decision,  to  preclude  tbe  owner  of  land  from 
asserting  his  legal  title  or  interest  nnd^  such 
drcumstances,  there  must  be  shown  either  ac- 
toal  fraud,  or  fault  or.  negligence  equivalent 
to  fraud,  on  his  part.  In  concealing  his  title, 
or  that  he  was  silent  when  the  circumstan- 
ces would  Impd  an  honest  man  to  speak," 
ete.  Applying  these  principles  to  the  facts 
stated  In  the  bill,  and  which  are  conceded 
upon  demurrer,  my  conclusion  is  that  tbe  cir- 
cuit court  erred  In  sustaining  the  demun'er  to 
the  plaintiff's  bill,  and  In  dlMolving  tbe  in- 
junction awarded  In  said  cause.  The  decree 
complained  of  la  therefore  reversed,  and  the 
cause  remanded,  with  costs. 
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(«  W.  y*.  4BS) 

STATE  T.  HALL  et  at 
(Snpreme  Conrt  of  Appeals  of  Wert  TlrgtnlaL 
April  6,  1885.) 

FUADIHOS— Otbhrclino  Dbhubrbh  — AOTIOlt  OS 
iHJimcTiON  Bond— Damages. 

1.  A  jndgmettt  on  a  Terdict  fbr  the  plain- 
tiff Tlrtaally  overrules  all  demnrren  to  the  dec- 
laration and  each  count  thereof. 

2.  Where  the  condltioa  of  an  iajnoctlm  liond 
In  pnrsnance  of  the  statate  proTides  that  0ie 
plaintiff  In  the  injunction  cause  shall  faithfully 
prosecute  said  injunction,  and  shall  pay  the 
amonnt  of  the  judgment  enjoined,  and  all  such 
costs  as  may  be  awarded  against  the  complain' 
ants,  and  aJl  sncb  damages  as  shall  be  incurred 
in  case  the  injunction  bond  to  recover  damages 
incurred  by  reason  of  the  suing  oat  of  said  in- 
junction, the  declaration  must  aver  that  the  plain- 
tiff in  the  injunction,  by  reason  of  ttie  dissolu- 
tion thereof,  nns  incurred  and  become  liable  to 
pay  the  plaintiff  in  the  mit  OD  said  bond  bcmdo 
amount  of  damages. 

3.  Where  sudi  bond  Is  made  payable  to  the 
state,  soits  may  be  prosecuted  from  time  to  time 
thereon  for  the  benefit  of  the  person  injured  by 
tiie  bread]  of  the  condition  thereof,  until  damages 
are  recovered  in  the  aggregate  equal  to  the  pen- 
alty of  the  bond. 

4.  In  such  enit  It  Is  incumbent  on  the  relator 
to  show  title  to  the  judgment  enjoined  before  he 
would  he  entitled  to  recover  damages  on  ac- 
count of  its  collection  being  restrained  by  the  in- 
junction. 

(Syllabus  by  tiie  Court) 

Error  to  circuit  court.  Wood  county. 

Action  on  a  bond  by  tbe  state  of  West  Vir- 
ginia for  tbe  use  of  another  against  Cyms 
Hall  and  A.  J.  Pattm.  There  was  judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Couch,  Flournoy  &  Price  and  P.  W.  Morris, 
for  plalntifTs  in  oror.  Hutchinson,  Hutchin- 
son &  Camden,  for  defendant  In  error. 

E3NQLISH,  J.  This  was  an  action  of  debt 
upon  an  injunction  bond  brought  In  the  name 
of  the  state  of  West  Virginia,  which  sued 
for  the  use  and  benefit  of  D.  F.  Haymond, 
sherifT  of  Ritchie  county,  W.  Va.,  and,  as 
such,  admlnietrator  of  tbe  estate  of  Isaac 
Lambert,  deceased,  who  sued  for  the  use  and 
benefit  of  James  Taylor,  against  Cyrus  Hall 
and  A.  J.  Patton,  brought  in  the  circuit  court 
of  Ritchie  county.  The  suit  was  brought  up- 
on  an  injanctlon  bond,  the  condition  of  which 
as  set  forth  In  the  plaintiff's  dedaration  Is 
as  follows:  "That  la  to  say,  the  condition  of 
the  above  obligation  Is  such  that  whereas, 
John  S.  Porter,  for  the  use  of  Isaac  Lambert 
obtained  a  judgment  against  the  said  Cyrus 
Hall  and  W.  M.  Patton  at  the  June  term  of  the 
county  court  of  Ritchie  county,  1858,  for  two 
hundred  and  fifty  dirilars  ($250),  with  Interest 
thereon  from  the  1st  day  of  September,  1S54, 
and  the  coats  of  the  action  at  law,  upon  which 
the  said  Cyrus  Hall  and  WUllam  M.  Patton 
have  signed  a  release  of  errors  on  said  judg- 
ment at  law;  and  whereas,  the  said  Hall  and 
Patton  have  obtained  an  Injunction  against 
the  execution  of  tiie  said  judgment  allowed 
by  the  Judge  of  the  circuit  court  of  Ritchie 
county  In  December,  1867;  and  whereas,  the 


drcnlt  eoart  of  Elteble  county,  at  Its  wsxiag 
term,  1877,  by  an  order  directed  and  raqnlred 
the  said  Hall  and  Patton  te  execute  and  file 
In  tbe  papCTB  ^  the  aa!d  InjnnctSon  canse  m. 
new  tmoA  upon  tbe  ssld  Injunction:  Now, 
thoefore,  If  tbe  said  Cyrus  Hall  and  William 
M.  Patton  shall  faithfully  prosecute  said  In- 
junction, and  shall  pay  tbe  amount  of  the 
said  Jndgmeut  and  all  such  costs  as  may  be 
awarded  against  the  complainant,  and  all 
such  damages  as  shall  be  incurred  in  case  fbe 
Injunction  aftvesaid  be  dissolved,  then  the 
above  obligation  to  be  void;  otherwise  to  re- 
main In  full  force  and  virtue."  And  for  as- 
signing the  breach  of  said  condition  the  plain- 
tiff sa^  that:  "Afterwards,  to  wit,  at  a  cir- 
cuit court  for  the  said  county  of  Ritchie,  held 
on  the  26th  day  of  October,  1877,  It  was  by 
the  said  circuit  court,  amongst  other  things, 
adjudged,  ordered,  and  decreed  that  the  In- 
junction theretofore  awarded  In  the  said  cause 
In  said  condition  mentioned  be,  and  the  same 
was,  dissolved,  and  that  the  said  James  Tay- 
lor recover  against  the  plaintiffs  In  said  chan- 
cery cause  his  costs  by  him  about  bis  suit 
In  that  behalf  expended.  And  the  plaintiff  In 
fact  further  says  that  ttie  said  costs  last 
mentioned  amount  to  a  large  sum  of  money, 
to  wit,  the  sum  of  five  hundred  dollars.  And 
the  plaintiff  In  fact  soya  that  said  decree  so 
dissolving  said  Injunction  was  afterwards,  to 
wit,  on  the  12th  day  of  Novonber,  1881,  by 
the  supreme  court  of  appeals  of  West  Vir- 
ginia, 80  far  as  It  dissolved  said  Injuncttmi, 
with  costs  against  the  said  plaintiffs  In  said 
chancery  suit,  affirmed.  And  the  plaintiff  In 
fact  says  that  the  damages  to  which  he  Is  en- 
titled at  the  rate  of  ten  per  cent  per  annum 
from  the  time  the  said  injunction  took  effect 
until  the  said  dissolution  thereof  on  such  sum 
as  appears  to  be  due,  including  the  costs  re- 
covered at  law,  have  been  ascertained  to  be, 
and  are  In  fact,  one  thousand  dollars.  Never- 
theless, payment  has  not  been  made  of  said 
Judgment  in  said  condition  mentioned,  uot  of 
tbe  costs  so  awarded  against  the  said  Hall 
and  Patton  in  said  Injunction  case,  nor  of 
the  said  damages,  and  so  the  condition  of  said 
bond  is  broken,  and  the  plaintiff  In  fact  Is  In- 
jured by  the  said  breach  thereof,  and  right 
has  accrued  to  prosecute  this  suit  upon  said 
writing  obligatory  for  the  benefit  of  said 
James  Taylor,  relator,  and  to  demand  the 
said  sum  of  one  thousand  dollars  above  de- 
manded, and  also  tbe  said  sum  of  fifteen  hun- 
dred dollars  costs  and  damages  aforesaid. 
And  the  plaintiff  further  says  that  the  said 
auma  have  never  been  paid  by  the  defend- 
anta  or  either  of  them,  and  the  plaintiff,  by 
reason  of  the  nonpayment  thereof,  has  sus- 
tained damages  to  the  amount  of  twenty-five 
hundred  dollars,"  etc.  It  does  not  appear 
frran  the  record  that  this  demurrer  was  ever 
acted  upon  by  the  court  This  court,  how- 
ever. In  the  case  of  Hood  v.  Maxwell,  1  W. 
Va.  210,  held  that  "a  Judgment  on  a  verdict 
for  the  plaintiff  virtiially  overrules  all  de- 
murrers to  the  declaration,  and  each  count 
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tbereof,"  and  the  court  In  the  case  under 
consideration  having  gone  on,  and  giren  Judg- 
ment for  the  plaintiff,  must  be  considered  to 
liave  OTerruled  the  defendants'  demurrer. 
Did  the  court  err  In  so  ruling?  The  plaintiff 
In  this  case  appears  from  tbe  record  to  have 
recovered  Judgment  for  a  large  amount  of 
damages,  not  only  against  the  principal,  but 
tbe  surety.  In, said  Injunction  bond;  and  High 
on  Injunctions  (volume  2,  3  1640)  thus  states 
the  law:  "The  sureties  In.  the  bond  are  enti- 
tled to  stand  upon  the  precise  terms  of  the 
contract,  and  their  liability  wlU  not  be  ex- 
tended beyond  its  terms.  When,  therefore, 
the  bond  is  conditioned  for  the  payment  of 
such  damages  as  shall  be  awarded  against 
tbe  principal  by  reason  of  Issuing  the  injunc- 
tion, an  action  cannot  be  maintained  against 
tlie  sureties  when  It  Is  not  averred  that  any 
damages  were  so  awarded.  So  If  the  bond  is 
conditioned  for  the  payment  of  such  costs 
and  damages  as  may  be  recovered  against  the 
principal  for  tbe  wrongful  aulng  out  of  the 
ii^uuctlon,  there  can  be  no  recovery  upon  the 
bond  when  It  Is  not  alleged  that  there  has 
been  a  recovery  against  the  principal  for 
wrongfully  suing  out  the  Injunction."  The 
condition  of  the  Injunction  bond  sued  upon 
complied  with  the  statute,  and  provided  that 
"If  the  said  Cyrus  HaU  and  "William  M.  Pat- 
ton  ^onld  faithfully  prosecute  said  injunc- 
tion, and  should  pay  the  amount  of  the  said 
Judgment,  and  all  such  costs  as  may  be 
awarded  against  the  complainants,  and  all 
such  damages  as  shall  be  incurred  In  case  the 
injunction  aforesaid  be  dissolved,  then  the 
above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue."  At  the  time 
this  injunction  was  dissolved,  section  12  of 
chapter  133  of  the  Code  provided  that  "when 
an  injunction  to  stay  proceedings  on  a  Judg- 
ment or  decree  for  money  Ls  dissolved,  wholly 
or  In  part,  there  shall  be  decreed  to  the  party 
having  such  Judgment  or  decree,  damages, 
*  *  at  the  rate  of  ten  i)er  centum  per  an- 
num from  the  time  the  Injunction  took  effect, 
until  sncb  dissolution  on  such  sum  as  ap- 
pears to  be  due  including  ^e  costs";  but  the 
court  wherein  the  Injunction  is  may  direct 
tliat  no  sncb  damages  be  paid,  or  such  por- 
tion thereto  aa  it  may  deem  just  This  law 
most  be  regarded  aa  a  part  of  the  contract 
when  the  bond  was  eocecnted,  and  shows  tbat 
the  ,  damages  contemplated  were  socta  as 
should  be  awarded  by  the  cluuuierT  cocrt  In 
whldi  the  Injunction  was  pending,  which 
court,  by  the  terms  of  the  statnte,  appears  to 
btfre  had  complete  control  over  the  question 
of  damages,  as  It  could  direct  that  no  such 
damages  be  paid,  or  such  portion  thereof  as 
It  might  deem  just,  and  the  contract  of  the 
surety  vras  to  pay  sach  damages  as  8lu)nld  be 
thus  awarded.  Barton,  In  his  Chancery  Prac- 
tice (volume  1,  p.  477),  after  stating  the  stat- 
utory provision,  says:  "Hie  damages  thus  de- 
creed are  In  satlsfiictlon  of  so  much  of  the 
Interest  for  the  time  they  are  given  as  may 
not  exceed  tbe  said  damages.  •  •  •  The 


damages  are  calculated  on  whatever  appear*  to 
have  been  due  by  virtue  of  tbe  Judgment,  or 
so  much  thereof  aa  was  enjoined  at  the  time 
the  Injunction  was  awarded,— that  is,  upon 
the  prindpai  And  Interest  up  to  tbat  time, 
and  the  costs  at  law;  and  when  there  are 
two  defendants  to  the  Judgment,  apd  one  of 
them  obtains  an  injunction,  which  is  dis- 
solved, that  one  only  Is  liable  for  the  damages, 
while,  of  course,  the  other  defendant  remains, 
as  before,  liable  for  the  principal  and  interest 
of  the  debt,  and  the  costs  at  law;"  plainly  in- 
dicating that  the  damages  are  within  tbe  con- 
trol of,  and  to  be  awarded  by.  the  chancellor 
when  tbe  injunction  is  dissolved.  In  the  case 
under  consideration,  however,  tbe  Injunction 
bill  was  dismissed  by  this  court  on  appeal 
from  a  decree  of  the  circuit  court  of  Ritchie 
county,  and  no  damages  were  awarded,  and 
tbe  declaration  does  not  claim  that  any  dam- 
ages were  awarded  In  said  injunction  suit,  but 
does  claim  that  tbe ,  plaintiff  \fi  entitied  to 
damages  at  tbe  rate  of  10  per  cent  per  an- 
num from  tbe  time  the  said  hijunction  took 
effect  until  the  dissolution  thereof,  on  such 
sum  as  appears  to  be  due,  including  the  costs 
recovered  at  law,  which  have  been  ascer- 
tained to  be,  and  are  In  fact.  $1,000-  How 
said  damages  have  been  ascertained  or  award- 
ed the  declaration  does  not  state,  but  the  con- 
tract of  the  surety  was  to  pay  such  costs  as 
might  be  awarded  against  the  complainants, 
and  all  such  damages  as  should  be  Incurred, 
in  case  the  Injunction  be  dissolved;  and 
we  have  seen  tbat  the  law  provides  bow  these 
damages  ^all  be  ascertained  and  award- 
ed, to  wit,  by  tbe  chancery  court,  when  the 
Injunction  was  dissolved. 

In  the  case  of  Tarpey  v.  Bhlllenberger,  10 
Cal.  390,  the  supreme  court  of  that  state  held 
that  in  an  action  against  the  sureties  on  an 
injunction  bond,  the  condition  of  wtiich  is 
that  tbe  plaintiff  in  the  suit  for  whom  the 
sureties  undertook  should  pay  ail  damans 
and  costs  that  should  be  awarded  against  the 
plaintiff  by  virtue  of  the  issuing  of  said  in- 
jODctioii  by  any  competent  court,  and  the 
complaint  did  not  aver  that  any  damages  had 
been  awarded.  Held,  that  such  ccimplalnt  is 
fatally  defective.  And  In  tbe  case  of  Ander- 
son V.  Falconer,  34  BClss.  257,  it  waa  held  tbat 
an  injunction  bond  which  is  conditioned  (or 
the  payment  1^  the  complainant  of  all  such 
damages  as  shall  be  awairded  against  him  "is 
no  security  tor  the  general  damages  which  the 
obligee  may  sustain  from  the  Injunction,  but 
only  for'  such  as  shall  be  properly  awarded 
against  tbe  c<HnpIalnant;  and  hence,  in  an 
action  on  such  bond,  anl^  tbe  declaration 
arreea  that  damages  have  been  awarded 
against  tbe  complainant,  and  that  he  has 
failed  to  pay  them,  It  will  be  bad  on  demur- 
rer." trow,  the  language  of  our  statute  pre- 
scribing the  ccmdltlon  of  the  bond  Is  as  fol- 
lows: "With  cmdition  to  pay  the  judgment 
or  decree— proceedings  on  which  are  enjoined 
—and  all  such  costs  as  may  be  awarded 
against  the  party  obtaining  tbe  injunction. 
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and  also  BOcb  damagee  as  eball  be  Incurred 
In  case  the  InjuoctJon  be  dissolved,"  etc. 
Prof,  Minor,  In  his  work  (volume  4,  pt  2,  p. 
VSSS),  prescribes  the  form  tor  a  declaratioa 
on  an  injnuction  b<md,  vhlcb,  after  setting 
forth  the  condition,  reads  as  follows:  "And 
the  said  plaintiff  in  fact  salth  that  the  in- 
junction affM^sald  in  the  said  condition  men- 
tloned  hath  t>een  in  due  form  of  law  dis- 
solved by  an  order  of  the  said  court  of 

 county,  sitting  as  a  court  of  chancery, 

and  that  costs  against  the  said  D.  I>.  have 
l>een  awarded  by  said  court  in  the  premises 
to  a  large  amount,  to  wit,  to  the  amount  of 
 dollars;  and  the  said  D.  D.  hath  incur- 
red and  become  liable,  by  reason  of  the  dis- 
solution of  the  said  injunction,  to  pay  the 
said  plaintiff'  damages  to  a  large  amount,  to 

wit,  the  amount  of  dollars."  Referring 

to  the  declaration  under  consideration,  It  is 
at  once  perceived  that  It  contains  no  such 
averment.  It  does  not  state  that  the  defend- 
ants have  Incurred  or  become  liable,  by  rea- 
son of  the  dissolution  of  said  Injunction,  to 
pay  the  plaintiff  any  sum  of  money.  It  does 
state  ttiat  the  damages  to  which  plaintiff  Is 
entitled  "at  the  rate  of  10  per  cent,  per  an- 
num from  the  time  said  iujunction  took  ef- 
fect until  the  said  dissolution  thereof,  on  such 
sum  as  appears  to  be  due.  Including  the  costs 
recovwed  at  law,  have  been  asca-talned  to  be, 
and  are  In  fact,  one  thousand  dollars."  It  !s 
silent  as  to  what  party  he  Is  entitled  to  hare 
said  damages  from,  or  how  the  amount  of 
damages  has  been  ascertained.  It  does  not 
state  that  said  damages  were  incurred  by 
reason  of  the  dlBsolotlon  of  the  injunction,  or 
fix  the  liability  for  the  same  upon  any  pei-- 
Bon  or  paeons.  As  we  have  seen,  a  declara- 
tion has  been  hdd  bad  when  it  failed  to  aver 
that  any  damages  were  awarded  when  the 
condition  of  the  bond  was  that  the  principal 
should  pay  all  ooets  and.  damages  that  should 
be  awarded  against  the  plaintiff,— the  statute 
so  requiring.  Now,  when  the  statute  requires 
that  the  surety  shall  pay  such  damages  as  shall 
t>e  incurred  In  cash,  If  the  injunction  shall  be 
dissolved,  the  same  rule  applies;  and.  unless 
the  dedaratdon  avers  that  the  plaintiff  In  the 
injunction,  by  reason  of  the  dissolution  of 
said  Injunction,  has  Incurred  and  become  lia- 
ble to  pay  the  plaintiff  some  amount  of  dam- 
ages, the  declaration  Is  defective,  and  a  de- 
muiTOT  thereto  should  be  sustained.  Again, 
this  bond,  in  pursuance  of  the  provisions  of 
section  1  of  chapter  10  of  tbe  Code,  was  made 
payable  to  the  state  of  West  VIrgmla;  and  In 
section  2  of  the  saime  chapter  It  is  provided 
that  suits  may  be  prosecuted  from  time  to 
time  in  the  name  of  the  state,  If  the  bonds 
l>e  so  payable,  for  the  beneQt  of  the  person 
injured  by  a  breach  of  the  condition  of  any 
such  bond,  until  damages  are  recovered  in 
the  aggregate  equal  to  the  penalty  thereof; 
but  the  declaration  must  show  that  the  re- 
late has  been  Injured  by  a  breach  of  the  con- 
dition of  the  bond.  The  relator  In  this  dec- 
laration. In  assignlns  the  breach,  avers  that 


payment  has  not  been  made  of  tlie  Judgment 
In  the  condition  of  the  bonds  mentioned,  nor 
of  the  costs  awarded  against  said  Hall  and 
Patton  In  said  Injunction  case,  nor  of  the 
said  damages;  but  the  declaration  fafls  to  show- 
how  the  relator,  James  Taylor,  acquired  any 
title  to  said  original  Judgment  tor  f  250  which 
John  S.  P(M*ter,  to  use  of  Isaac  Lambert,  ob- 
tained in  the  county  court  of  Ritchie  county 
against  Cyrus  Hall  and  William  M.  Patton  at 
the  June  term,  1858;  and  It  is  Incumbent  on 
said  relator  to  show  title  to  said  Judgment 
before  he  would  be  entitled  to  recover  dam- 
ages on  account  of  Its  collection  being  re- 
strained by  injunction.  Barton,  In  bis  Iaw 
Practice  (volume  1,  p.  166),  in  speaking  of 
fiduciary  bonds,  says:  "The  action  ot  debt 
may  be  mahitalned  upon  bonds  executed  by 
fiduciaries,  snch  as  executors,  administrators, 
guardians,  committees,  trustees,  and  receiv- 
ees,  which  are  made  payable  to  the  common- 
wealth, and  conditioned  for  the  faithful  per- 
formance of  their  several  duties  by  the  va- 
rious ofBcers  who  execute  them.  The  suit 
is  brought  in  the  name  of  the  commonwealth 
at  the  relation  of  the  claimant;  but  the  re- 
lator must  be  the  party  having  the  legal 
right  to  the  debt"— citing  Allen  v.  Cunning- 
ham, 3  Leigh,  S95.  There  is  nothing,  how- 
ever, set  forth  In  the  declaration  we  are  con- 
sidering that  shows  the  relator's  right  to 
recover  in  the  action.  It  Is  true  that  the 
declaration  contains  the  averment  that  the 
damages  to  which  he  (plaintiff)  is  entitled  at 
the  rate  of  10  per  cent,  per  annum  from 
the  time  the  said  Injunction  took  effect 
until  the  dissolution  thereof  on  such  sum 
as  appears  to  be  due.  Including  the  costs  re- 
covered at  law,  have  been  ascertained  to  be, 
and  are  In  fact,  $1,000,  but  It  neither  avers 
the  ownersUp  of  Uie  Judgment  nor  In  any 
manher  states  how  he  acquired  title  to 
said  Judgment,  Interest,  and  costs,  nor  does 
said  declaration  state  how  said  relator 
was  damaged  by  the  delay  caused  in  the 
collection  of  said  Judgment  by  reason  of 
said  Injunction.  In  the  case  of  Tazewell  v. 
McCandllsh,  the  court  of  appeals  of  Virginia, 
in  10  Leigh,  p.  116,  ruled  upon  a  similar 
question  as  follows:  "In  debt  in  a  circuit 
court,  upon  the  official  bond  of  the  marshal 
of  the  late  superior  court  of  chancery  for  the 
district,  the  breach  assigned  in  the  declara- 
tion is  that,  the  chancery  court  having.  In  a 
suit  therein  pending,  In  which  the  relator 
was  defendant,  made  an  order  directing  the 
marshal  to  take  possession  of  certain  slaves, 
—averred  to  be  the  property  of  the  relator,— 
and  hire  them  out  until  the  further  order 
of  the  court,  the  marshal  accordingly  took 
possession  of  the  slaves,  hired  them  out,  and 
collected  the  hires,  but  failed  to  pay  them 
over  to  the  relator,  'to  whom  they  belonged, 
and  who  was  entitled  to  receive  them  from 
the  marshal,  as  would  appear  by  reference 
to  the  record  and  proceedings  In  the  said 
suit  remaining  in  the  office  of  the  circuit 
court.    On  general  demurrer  to  the  declara- 
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■don,  hdd,  the  asSlgnmeQt  at  tbe  breach  Is 
d^ecUve  In  snbstance,  the  titte  of  the  re- 
lator to  demand  and  receive  the  hires  from 
the  marshal  not  helng  sufflciently  set 
forth.* "  Tucker,  In  dellTering  the  opln- 
lotD  of  tiie  court,  said:  "I  am  of  ophilon  that 
the  judgment  In  this  case— which  snstalned 
the  demnrrei^-^bonld  be  affirmed*  the  dechi- 
ration  being  radteall/  defective,  as  It  shows 
no  light  of  action  In  the  relatOTf  and,  after 
-setUng  forth  the  mat»ial  facts  aTerred  In 
the  declaration,  he  says:  '"To  this  declara- 
tion the  defendant  filed  a  general  demurrer, 
which,  of  course,  only  brings  In  Question 
the  substantial  character  of  the  declara- 
tion, I  am  of  opinion  that  It  Is  detective 
In  substance  In  this;  that  It  nowhere  shows 
any  title  hi  the  relator  to  sue"  Bo,  In  the 
•case  under  consideration,  no  avwment  in 
the  declaration  shows  any  title  In  the  relat- 
or to  sue.  In  order  that  the  r^ator  should 
have  been  entitied  to  the  damage  caused  by 
the  Injunction,  the  declaration  idiould  have 
'Bhawn  him  entitled  to  the  judgment  whliA 

■  vaa  ehjf^ned.  It  avers  that  the  damages 
to  which  be  Is  entitled  at  the  rate  of  10 
per  cent  per  annum  from  the  time  said 
Injunction  took  eftaet  nntn  the  said  dissolu- 
tion thweof,  on  such  sum  as  antears  to  be 
-du^  including  the  costs  recovered  at  law, 
have  been  ascnlained  to  be,  and  are  In  fact, 
^,000,  but  It  doee  not  show  bow  he  was  enti- 
tled to  the  damages,  how  any  smn  appears 
to  be  due,  and  in  what  manner  tbe  dam- 
ages have  been  ascertained,  or  why  he 

■  ia  entitied  to  said  damagoi.  For  these  rea- 
■Bons  the  court  erred  In  ttvenmllng  the  de- 
murrer. The  judgment  complained  of  must 
be  reversed,  and  the  cause  remanded,  with 
«oet8. 

.  -iM  W.  Va.  680 

STATB  V.  ZBIGT^EB. 
■{Bnpreme  Ooort  of  Anwals  of  West  Virginia. 
ApeU  18, 18W.) 
JoRtniBLV  Homicide— UisLB&DiKO  iTfSTRucrtoNS 

^SUFriOIBNOT  or  EVIOBHOB. 

1.  If  an  assault  is  made  upon  a  man  with 
JLD  attempt  to  commit  a  felony  upon  bim,  he  may 
resist  BO  far  as  it  Is  necessary  to  I'eslst  the  as- 
-sailant.  even  If  he  mtiat  take  the  aseailant's  life. 
Bat  this  has  a  limitatton.  If  he  can  resist  tbe 
assault,  and  free  himself,  without  taking  life, 
and  kills  the  assnilant  without  necessity,  he  is 
not  excnsable.  If  mere  heat  of  blood  impels 
him  to  take  life  in  such  case,  he  is  guilty  of  man- 
slaa^ter. 

2.  To  reduce  homicide  in  self-defense  to  ex- 
cnsablo  homicide,  it  must  be  shown  that  the 
slayer  was  closc'y  pressed  by  the  other  party, 
and  retreatvd  as  far  ai  he  conveni^tly  or  safe- 
ly cnuld,  in  good  faith,  with  the  honest  intent  to 
avoin  the  violence  of  Uip  assanlt. 

3.  Where  one.  without  fanit  himseff,  is  at- 
tacked by  «nother,  In  sudti  a  manner  or  under 
such  ctrcumstancea  as  to  famish  reasonable 
grounds  for  apprehending  a  design  to  take  away 
fiia  life  or  to  do  him  some  great  bodily  harm,  and 
there  Ja  reaaonahle  ground  for  believmg  the  dan- 
ger imminoit  that  such  design  will  be  accom- 
plished, and  the  person  assaulted  baa  reasonable 
grcund  to  believe,  and  does  believe,  such  danger 
Is  Immlnen:^  be  may  act  upon  such  appearances, 


aad,wlthoat  retreathift  kin  htesasallaaMf  behas 

n>ssonabIe  gmnnds  to  believe,  and  does  believe, 
that  Biich  killing  ia  necessaryin  ordcrto  avoii  the 
apparent  danger;  and  the  killing  under  such  cir- 
cumstances is  excusable,  although  it  mar  after- 
wards turn  out  that  the  appearances  were  false, 
and  that  there  was  la  fact  neither  design  to  do 
him  some  serioaa  iajnry.  nor  danger  that  it  wonld 
be  done.  Bat  of  all  this  the  jury  most  Judge 
bom  all  the  evideace  and  circnmstances  of  me 
case. 

4.  It  is  error  in  a  court,  in  a  cnae  of  felony, 
■to  give  to  tbe  jury  instructions  which  are  not  rel- 
evant to  the  evidence,  and  which  may  mislead 
the  jury  to  the  prejudice  of  the  defendant. 

5.  If  there  be,  in  the  opinion  of  the  jnry,  n 
aubatantial  conflict  in  tbe  evidence  or  circnm- 
stnnoeii.  as  to  whettier  the  killing  was  done  in 
self-defenae,  and  the  drcumstaaces  or  other  evi- 
dence preponderate  in  favor  of  self-defense,  or  if 
it  was  egnally  balanced  as  to  the  killing  being 
done  in  self-defense,  the  jury  ought  not  to  con- 
vict rather  at  mnrdo*  or  manslatigbtar. 

6.  Where  a  court  whidi  tries  a  cause  certi- 
fies all  the  evidence  adduced  on  the  trial,  and 
from  tbe  evidence  so  certified  it  clearly  appears 
that  it  was  wholly  Insuffident  to  snstaln  the  ret- 
dict,  this  court  will  set  aside  tbe  verdict,  and,  in 
a  pT<^r  case,  award  a  new  trial. 

(Syllabus  1?  the  CovrtO 
Brror  to  drcnlt  court,  Morgan  copnty. 
Rud<^h  2MgIer  was  etmvlcted  of  man- 
slaughter, and  brings  error.  Reversed. 

D.  B.  Lucas,  for  plaintiff  In  error.  F.  W. 
Brown  and  Atty.  Oen,  Blley,  fbr  the  State. 

ENGLISH,  J.  At  the  April  term  of  the 
circuit  court  of  Morgan  connty,  In  the  year 
1894,  the  grand  jury  of  said  county  found 
an  Indictment  against  Rudolph  Zelgler; 
charging  that  on  the  13th  day  of  February, 
18d4,  In  said  county  of  Morgan,  be  feloni- 
ously, willfully,  maliciously,  deliberately, 
and  unlawfully  did  slay,  kill,  and  murder 
one  John  Sautters,  against  the  peace  and 
dignity  of  the  state.  Tbe  plea  of  not  guilty 
was  Interposed,  Isstie  joined  thereon,  and 
the  case  was  submitted  to  a  Jury  on  tiie 
1st  day  of  May,  iSSH,  which  resulted,  on 
the  9th  day  of  the  same  month,  In  a  verdict 
of  not  guUty  of  marder  as  charged  in  the 
Indictment,  but  guilty  of  voluntary  man- 
slaughter. A  motion  was  made  In  arrest 
of  judgment,  and  for  a  new  trial,  which  mo- 
tions, having  been  argued,  were  overruled 
by  the  court,  land  the  prisoner  excepted. 
Judgment  was  rendered  upon  the  verdict, 
and  the  prisoner  was  sentenced  to  confine- 
ment In  the  penitentiary  fbr  the  period  of 
two  years,  and  the  prisoner  obtained  this 
writ  ot  wror.  Self-defense  was  relied  on 
by  the  prisoner,  and  It  appears  from  bill  of 
exceptions  Xa  8  that  after  the  ervldence  was 
concluded,  and  before  the  argument  com- 
menced, the  prisoner,  by  his  counsel,  prayed 
the  court  to  give  tbe  Jury  the  following  In- 
structions: Instruction  No.  1  for  defendant: 
"The  conrt  Instructs  the  jury  that  If,  from 
the  evidence,  the  jury  be  of  opinion  that 
there  is  a  sutntantial  conflict  of  tbe  evi- 
dence or  circumstances  as  to  whether  tbe 
killing  was  done  In  self-defense,  and  the 
circumstances  or  other  evidence  preponder- 
ate In  ftiTor  of  self-defense,  or  U  It  was 
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eanaUy  balanced  as  to  the  kQUns  belnf  done 
Ijj  self-defense,  the  jury  caimot  convict  the 
inrlsouer  either  of  murder  or  manslaughter." 
Instruction  No.  2:  "The  court  Instructs  the 
Jury  that  the  owner  of  property^  In  the  pos- 
session of  the  same,  has  the  right  to  use 
as  much  force  as  Is  neerasary  to  prerent 
a  fbrdble  trespass;  and  If  they  And  that  the 
defendant  was  standing  upon  his  own 
ground,  and  that  In  attempting  to  force  a 
passage  over  the,  sam^  if  th^  so  find,  the 
deceased  was  Tlolatfng  the  law,  and  was  a 
trespaBser,  with  the  Intent  and  with  the 
means  to  commit  a  felony.  If  necessary  to 
aecompUsh  the  end  Intended,  then  the  de- 
fendant, as  owner  of  the  property,  If  they 
so  find,  might  repel  force  by  force,  to  the 
extent  of  killing  the  aggressor,  and  such 
klinng  would  be  self-defense."  Instruction 
No.  8:  "The  court  Instructs  the  Jury  that  a 
par^  Who  la  assailed  by  his  adversary  with 
a  deadly  weapon  is  not  compelled  to  re- 
treat but  may  slay  his  adversary,  if  the 
assault  be  so  fierce  as  not  to  allow  the  par^ 
assailed  to  retreat  without  manifest  danger 
to  his  life,  OF  enormous  bodily  Injury.  In 
such  case,  If  there  be  no  other  way  of  aar- 
ing  his  own  life,  he  may,  in  a^-defense, 
kill  his  assailant"  Instruction  Ma  4:  "The 
court  instructs  the  Jury  that  If,  when  the 
deceased  fired  the  fatal  shot,  be  was  not 
the  aggressor,  but  was  assailed,  and  such 
demonstrations  of  force,  with  a  deadly 
weapon  and  otherwise,  made  against  him  as 
to  lead  a  reasonable  man  to  suppose  be  was 
In  danger  of  death  or  great  bodily  harm,- 
and  under  such  reasonable  apprehension  he 
killed  the  deceased,  who  was  assailing  him, 
If  they  so  find,  then  the  killing  was  Justi- 
fiable, In  self-defense."  Which  Instructions 
were  objected  to  by  the  state,  and  the  court 
declined  to  give  them,  and  the  prisoner  ex- 
cepted; and  the  court,  on  its  own  motion, 
gave  to  the  Jury,  In  lieu  of  said  Instructions, 
the  following:  Instruction  No.  1:  "The 
court  Instructs  the  Jury  tbat  when  one, 
without  fault  himself.  Is  attacked  by  an- 
other in  such  a  manner  or  In  such  circum- 
stances as  to  furnish  reasonable  grounds  for 
apprehending  a  design  to  take  away  his  life 
or  to  do  him  some  great  bodily  harm,  and 
there  are  reasonable  grounds  for  believing 
the  danger  Imminent,  that  such  design  will 
be  accomplished,  and  the  person  assaulted 
has  reasonable  grounds  to  believe,  and  does 
believe,  that  such  danger  is  Imminent,  he 
may  act  upon  such  appearance,  and,  with- 
out retreating,  kill  his  assailant.  If  he  has 
reasonable  grounds  to  believe,  and  does  be- 
lieve, that  such  killing  is  necessary  in  or- 
der to  avoid  the  apparent  danger;  and  the 
killing  under  such  circumstances  Is  excus- 
able, althoqgh  it.  may  afterwards  turn  out 
that  the  appearances  were  false,  and  there 
was  In  fact  neither  design  to  do  him  serious 
injury,  nor  danger  that  It  would  be  done. 
But  of  this  the  Jury  must  Judge,  from  ,all 
the  evidence  and  circamstances  In  the  casa." 


No.  2:  "And  the  court  further  Instructs  the 
Jury  ^t  as  to  the  Immlnency  of  the  dan- 
ger which  threatened  the  prisoner,  Rudolph 
Zelgler,  and  the  necessity  of  his  killing  John 
Santters,  in  the  first  Instance,  the  prisoner  is 
the  Judge,  but  he  acts  at  his  peril,  ab  the 
Jury  must  pass  upon  his  acUon  in  the 
premises,  viewing  said  actions  from  the 
prisoner's  standpoint  at  the  time  of  the  kill- 
ing, and  If  the  Jury  believe,  from  the  facto 
and  drcnmstances  In  the  case,  that  the  pris- 
oner had  reasonable  grounds  to  believe,  and 
did  believe,  the  dangw  Imminent,  and  that 
the  killing  was  necessary  to  preserve  his 
Own  life,  or  to  protect  him  from  great  bodily 
hanu,  he  Is  ^nsable  for  using  a  deadly 
weapon  In  defense,  otberwiae,  he  Is  not" 
No.  8:  '^e  court  tnstmeto  the  Jury  that, 
on  a  trial  for  murder  where  a  deadly  weapon 
Is  used,  if  the  prisoner  relies  on  self-defame, 
the  burden  of  proof  Is  on  tiie  prisoner,  and 
he  must  emise  himself  by  a  preponderance 
of  the  eriduice.**  No.  4:  TTfae  court  Iit- 
■tmcts  the  Jury  that  the  defendant  Is,  by 
law,  presumed  to  be  Innocent  and  it  la  the 
duty  of  the  state  to  prove  hhn  guilty,  as 
charged  in  the  ln<Uctment  beyond  all  rea- 
sonable doubt;  and,  U  the  state  falls  to 
prove  every  material  allegation  In  the  in- 
dictment then  the  Jury  must  find  him  not 
guilty."  The  court  also,  at  the  instance  of 
the  state,  gave  the  Jury  the  following  In- 
structions, which  were  excepted  to  by  the 
prisoner.  The  exceptions  were  overruled  by 
the  court:  Instruction  No.  1:  "The  court  In- 
structs the  Jury  that  under  an  Indictment 
tor  murder  the  Jury  may  find  the  prisoner 
guilty  of  murder  In  the  first  ^^sne,  or  guilty 
of  murder  In  the  second  degree,  or  guilty  of 
voluntary  manslaughter,  or  guilty  of  invol- 
untary manslaughter,  or  not  guilty."  In- 
struction Na  2:  "The  court  Instructs  the 
Jury  that  where  a  homicide  Is  proven,  the 
presumption  Is  that  It  is  murder  in  the  sec- 
ond degree.  If  the  state  wouM  elevate  It  to 
murder  In  the  first  degree,  she  must  estab- 
lish the  characteristics  of  that  crime;  and. 
If  the  prisoner  would  reduce  It  to  man- 
slaughter, the  burden  of  proof  rests  upon 
him  to  establish  the  same  by  preponderance 
of  evidence."  Instruction  No.  3:  "The  court 
instructo  the  Jury  that  if  they  believe  from 
the  evidence  that  John  Sautters  came  to  bis 
death  by  a  pistol-shot  wound  inflicted  by 
Rudolph  Zeigler,  and  at  the  time  he  was  so 
killed  the  said  John  Sautters  was  In  the  ex- 
ercise of  a  right  that  belonged  to  him,  of 
passing  along  a  private  rlgbt  of  way.  and 
that  Rudolph  Zeigler  at  said  time  was 
•wrongfully  preventing  his  passage  along 
said  right  of  way,  and  In  so  doing,  willfully 
and  maliciously,  deliberately  and  premedl- 
totedly.  Inflicted  the  wound  by  which  said 
Sautters  came  to  his' death,  tben  he  is  guilty 
of  murder  In  the  first  degree."  Instruction 
No.  4:  "The  court  instructo  the  Jury  that 
where  there  Is  a  quarrel  between  two  per- 
sona, and  both  are  in  fault  and  as  a  result 


Digitized  by  Google 


STATE  v.'ZEtOLSB. 


?65 


of  snch  qoarrd  a  combat  takes  i^aes,  and 
death  ensues,  In  order  to  reduce  tbe  offense 
from  the  degree  of  m order  two  things  mnst 
appear  from  the  evidence  and-  clrcnmBtaneeB 
of  the  caw:  (l)  That  before  the  mortal 
wound  was  given  the  prisoner  declined  far- 
ther combat,  and  retreated  as  far  as  he 
could  with  safety;  and  (2)  that  he  neces- 
sarily Ulled  the  deceased  In  order  to  save 
his  own  life,  or  to  protect  himself  from  great 
bodily  barm.**  Instruction  No.  6:  Same  as 
last  one.  Instruction  No.  6:  'Tbo  court  in- 
structs the  Jury  that  a  man  shall  be  taken 
to  Intend  that  which  he  does,  or  which  is 
tbe  immediate  or  necessary  consequence  of 
his  act;  and  if  the  jury  believe  from  tbe 
evidence  la  the  case  that  Bndolph  Zelgler, 
the  prisoner,  with  a  deadly  weap<»i  in  his 
^Boner's)  possession,  without  any,  or  up- 
on very  slight,  provocation,  gave  to  the  de* 
ceased,  John  Sautters,  a  mortal  wound,  then 
said  Zelgler  Is  prtaia  taxSe  vidlty  of  wlUfnl, 
deliberate,  and  premeditated  kUIlng,  and 
throws  upon  the  prisoner  tbe  neeessi^ 
proving  extenuating  drcomstances,  and  that 
unless  tbe  prisoner  has  proved,  such  extenu- 
aUng  circumstances,  or  such  drcomstances 
arise  out  of  the  case  made  by  the  state,  tbe 
Jury  must  find  the  prisoner  guilty  of  mur- 
der in  tbe  flxst  degree."  The  prisoner  moved 
the  court  to  set  aside  the  verdict  of  tbe 
Jury,  whicb  motion  was  overruled  by  the 
court,  and  the  evidence  was  certified  in  a 
bill  of  excepttons. 

The  first  error  assigned  and  relied  upon  by 
the  misoner  Is  as  Mtom:  "(1).  It  was  er- 
ror not  to  arrest  the  Judgmoit,  and  giant  blm 
a  new  trial."  The  evldenco  clearly  estab- 
lished that  the  petitioner  acted  strictly  in 
self-defense,  and  the  homicide  was  therefbre 
excusable.  There  was  bat  one  witness  for 
the  state  whose  testimony  made  out  a  case  of 
murder  ac  manalaughter,  and  that  was  COirla- 
tlan  Baurle.  Upon  the  contrary,  three  oOi^ 
witnesses  who  were  present— tbe  pristmer, 
hie  son  William,  and  his  wife,  U>ulBa  Zelg- 
ler—all  contradict  Bauri^  snd  ttietr  testi- 
mony tends  to  establish  a  case  of  self-defense^ 
and  to  show  that  Baurle  and  the  deceased, 
Sautters,  were  the  aggressors;  that  Baurle 
assaulted  Zelgler  first,  and  Sautters  followed 
it  up  by  snappii^  his  musket  at  htm,  and 
then  dubbing  the  gun  and  striking  him,  wltii 
tbe  butt  Old,  a  severe  blow,  leaving  a  scar 
still  plainly  vlalUe.  His  evidence  Is  confirm- 
ed by  Dr.  Oreen,  -wbo  dressed  and  prdied  tbe 
petitioner's  wound  and  proves  that  It  was 
Inflicted  by  some  blunt  InMmment  Tbe 
state  itsdf  Introduced  a  witness  (the  wife  of 
tbe  deceased)  who  proved  -that  she  dlsttnctly 
saw  8(Hnethlttg  raised  up  in  the  air  like  tbe 
butt  of  a  gun.  It  is  plain,  therefore,  that  the 
Jury  found  ag^nst  tbe  weight  of  evldoice, 
and  this  verdict  should  have  been  set  aside, 
and  a  new  trial  granted. 

^iB  assignment  of  error  calls  tor  an  In- 
vestigation of  the  feeling  existing  betweot 
tbe  prlscmer  and  the  deceased,  and  the  im- 


mediate drcnzDStaneea  inrrounfflng  the  par- 
ties, at  the  precise  momoit-when  the  fatal 
sliot  was  fired.  Trouble  existed  between  the 
deceased  and  the  prisoner  In  r^rd  to  a 
road  which  flie  prisoner  claimed  was  a  pri- 
vate road,  and  which  the  deceased  claimed 
was  a  public  road.  In  pursuance  of  bis 
claim,  prisons  had  obtained  an  Injunction 
restraining  the  use  of  said  road  as  a  public 
road.  On  the  day  the  shooting  occurred, 
the  deceased  was  evidently  apprftbensive  of 
flometbtag  wUch  might  not  only  require  a 
witness,  but  also  the  use  of  a  gun.  He  told 
Baurle  be  was  going  to  tbe  store,  but  It  mnst 
be  regarded  as  an  unusual  occurrence  to 
carry  a  muSket  when  merdy  gafng  to  tbe 
stme.  The  testimony  shows  that  said  Baurle 
and  Sautters  liad  been  on  the  prlsono-'s 
premises  on  tbe  iSth  of  SxAy  previous  with 
two  ctber  meut  all  armed  with  guns,  and  cut 
down  tbe  bars  wblch  Zelgler  (the  prisoner) 
had  constructed  acrocs  this  road.  Sautters 
called  on  his  friebd  and  ndghbor,  Baurle, 
wbo  claimed  this  road  as  an  outlet  from  his 
farm,  to'  accompany  him  as  a  witness;  say- 
ing that  prisoner  stopped  blm  before,  and  he 
would  like  to  have  some  one  go  along  with 
blm.  When  deceased,  carrying  his  -gun,  ar- 
rived at  prisoner's  premises,  be  found  blm 
engaged  In  taauUng  out  ttiannre.-  Prisoner 
and  hto  eon  came  out  of  bis  bamyaid,  and 
prisoner  told  deceased  he  had  an  Injunction 
on  that  road,  and  that  they  diould  not  travd 
it  any  more.  Baurle  says  be  told  blm,  "AO 
right,"  but  heard  Sautters  say,  "It  Is  our 
road,  and  w»  are  going  to  travd  it"  That 
Zdgler  came  tq>  pretty  close  to  him.  He 
stood  stUL  Zdater  stood  right  In  front  of 
blm,  two  or  three  feet  away.  Witness  told 
blm»  '*Bett»  s^  tfaatr  be  did  not  want  to 
see  any  Uoodshed  on  this  place.  That  Zelg- 
ler struck  him  first,  about  his  body,  with  bis 
fist  That  he  atraefc  back;  struck  Zdgler  di 
bis  bead;  gave  blm  the  rank  be  got  on  his 
bead.  Sautters  was  four  or  five  steps  away. 
Zdgler'a  son  came  ni^  and  took  bold  ot 
witness,  and  shoved  blm  back  on  a  bank  at 
tbe  dde  of  the  road.  When  wltnees  raised 
up  and  turned'  around,  Zelgler  shot  him  In 
the  arm.  Wltnees  then  turned  and  ran.  Saw 
Sautters  as  he  passed.  He  had  Us  gun  on 
his  arm.  Was  doing  nottilng.  It  was  an  old 
army  gun.  This  only  lasted  bom  five  to 
eight  seconds.  Witness  was  mndng  away, 
and  did  not  see  the  parties  when  tiie  fatal 
diot  was  fired.  '  Saw  ZeUrlcr  pobit  pistol  to- 
wards Sautters.  Saw  no  blood  on  Zelgleir'a 
face  after  he  struck  blm.  This  Is.  in  sub- 
stance, the  testimony  of  Baurle,  who  went 
with  Sautters  for  tbe  purpose  of-bdng  a 
witness.  William  ZeU^er,  who  was  pres- 
ent, says,  as  he  camo  out  of  tbe  barnyard 
gate.  Sautters  came  up  with  his  gun  pointed 
at  his  father.  That  Baurie  bad  tmth  bands 
in  his  pockete,  but,  as  Sautters  came  up,  be 
out  with  his  left  hand,  and  motioned  in  front 
of  his  father,  and  said,  "HoM  on,  John,  we 
don't  shed  cold  Uood."  aad  US'teOMr,  fscliig 
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that  way,  said,  "I  neither,"— iravlng  Ub 
liandB  outward,  and  had  nothing  In  hla 
hands.  Santten  BtlU  advanced  until  he  held 
his  gun  In  VA  'eet  of  hla  father.  Banrle 
pulled  his  right  hand  out  of  his  pocket,  and 
struck  witoess*  father,  and  witness  came 
around  b^nd  Baarle.  and  pulled  htm  away. 
Bad  no  more  than  caught  hold  of  Baurle 
than  Sautters  snapped  guncap.  That  he  got 
Baurle  amy  from  his  father  aftcv  the  cap 
snapped.  Sautters  raised  his  gun  up,  and  re- 
versed; caught  bold  of  barrel  of  gun,  and 
struck  prisoner  over  the  head  with  It,  and 
had  gun  raised  to  bring  It-  down  a  second 
time  before  prisoner  shot  That  Baurle  got 
away  from  witness,  and  ran  into  his  father, 
and  wheeled  him  around,  and  prisoner  shot 
at  Baurle,  who  ran.  Sautters  stood  a  little 
while  after  be  received  the  first  shot  and 
was  fixing  at  bis  gun,  as  though  patting 
another  cap  on.  He  then  looked  towards  his 
house,  and  saw  IBaurle  running,  and  started 
and  ran  also,  until  he  fell.  The  prisoner 
also  gave  substsntlally  the  same  statement 
as  to  the  manner  In  which  the  killing  was 
done;  stating  that  he  did  not  shoot  Sautters 
tmtll  be  had  struck  him  once  with  the  gun 
over  the  head,  and  was  preparing  to  strike 
him  a  second  time.  According  to  Baurle's 
testimony,  the  prisoner  was  [minting  his 
pistol  at  Sautters  without  his  offering  to 
strike  with  the  gun,  and  he  states  that  the 
wound  In  prlson^'s  bead  was  caused  by  his 
fist;  but  Dr.  Green  states  tliat  he  found  ^la- 
oner  suffering  with  wound  on  left  side  of 
head,  and  also  one  about  the  ear  or  temple; 
thinks  It  was  inflicted  by  coming  in  contact 
with  some  Munt  Instrument;  wound  could 
have  been  Inflicted  by  gun,  or  instrument  of 
that  kind.  And  Mrs.  Sautters,  the  wife  of 
the  deceased,  who  says  she  vrent  down  to 
the  end  of  the  garden,  and  had  a  good  view, 
and  was  near  enough  to  hear  what  Zelgler 
said  to  Baurle  about  the  injunction,  and  on 
cross-examination,  when  asked,  "Did  you 
not  say,  in  substance,  *In  the  mSlde,  I  dis- 
tinctly saw  a  gun  in  the  hands  of  some  one, 
with  butt  or  breech  In  the  air,  overhead  of 
parties'?"  answered:  "I  did  say  that  I 
looked  since,  and  saw  a  locust  post  that 
looked  Just  like  that'  The  witness  Baurle 
further  testifies  that  when  he  ran  he  saw 
Zelgler  point  bis  pt8t<d  towards  Sautters,  and 
heard  pistol  cracks  coming  closer  and  closer 
to  him;  seeking  to  create  the  impression 
that  Sautters  was  retreating,  and  the  pris- 
oner pursuing  him,  at  the  time  he  was 
wounded.  But  that  theory  is  at  once  refut- 
ed by  the  fact  that  the  evidence  shows  that 
Sautters  was  shot  in  the  breast.  It  is  then 
-apparent  and  manifest  that  this  witness, 
Baurle,  was  retreating  at  full  speed  at  the 
time  the  fatal  shot  was  fired.  He  was  not 
in  a  position  to  say  whether  Sautters  club- 
bed his  gun  and  struck  the  prisoner  over  the 
head  with  it  or  not  The  prisoner  and  his 
son  concur  In  stating  that  Sautters  bad 
•truck  phaoaet  over  the  bead  with  his  gun. 


and  waa  pre^arlvg  for  tha  second  stioke 
when  be  reeelTed  the  fatal  .shot;  and  It  Is 
evident  tbare  would  bare  been  no  necessity 
for  dnbUng  the  gnn«  had  he  fired  what  the 
cap  bunted.  Baurle  ^es  not  motion  tbe 
stroke  inflicted  upon  tbe  prisoner  with  tbe 
butt  of  tbe  gun,  but  states  that  tbe  wound  In 
Zelgler's  head-  wu  caused  by  hfa  flat;  and, 
to  place  the  most  charitable  cnnatmctlon  up- 
on this  testimony  of  bis,  we  must  say  that 
Baurle  did  not  see  or  know  what  transpired 
after  he  received  his  wound  and  hastily  left 
the  battle  ground.-  The  fact  that  the  gua 
waa  clubbed  and  used  at  some  time  daring 
the  combat  does  not  rest  akme  upcm  the  tes- 
timony of  the  prisoner  and  his  aon,  but  the 
wife  of  tbe  deceased  states  that  die  saw  the 
gun  brandished  above  tbe  heads  of  the  com- 
batants; and,  unless  It  was  done  after 
Baurle  letieated,  It  la  clear  that  he  sup- 
pressed a  very  material  and  Important  tact. 
In  delivolng  bis  teattmany.  That  the  butt 
of  the  gun  was  used  upon  the  bead  of  the 
prisoner  appears  from  the  fact  ttiat  the  pris- 
oner bad  a  cootusloa  on  his  forehead  near 
his  eye,  and  congestlcm  of  the  eye,  wUch 
waa  evidently  the  result  of  the  blow  re- 
cdved  from  the  fist  of  Baurle.  while  Dr. 
Green,  who  examined  the  prisoner's  wounds, 
says  he  had  one  Wotmd  on  the  left  side  of 
tbe  head,  and  also  one  about  tbe  ear  or  tem- 
ple, and  that  the  wound  was  Inflicted  by 
some  blunt  instnuneot,  and  could  have  beoi 
Inflicted  by  a  gun,  or  tnatrmnent  of  that 
kind.  Again.  Sautters  bad  not  been  shot 
when  BaiUrle '  passed  htm,:  running  away. 
Two  things  tiien  nmst  hare  transpired  In  a 
brief  qiace  of  time  after  Baurie  passed: 
The  gun  waa  brandlabed,  and  Ze^ler  re- 
ceived the  Uow,  and  the  fatal  shot  was  fired 
while  Sautters  was  facing  the  prisoner,  be- 
cause be  received  the  wound  in  front  as 
shown  by  tbe  testimony  of  Dr.  Boas.  Z^g- 
ler  received  tbe  blow  ttom  the  gnn  on  tbe 
left  side  of  bis  head,  as  It  would  naturally 
be  dealt  by  a  right-handed  man,  feeing  bis 
adversary.  Sautters  received  the  fatal  shot 
Immediately  after  Bamie  passed  him.  for  the 
evidence  shOwa  that  he  followed  Baurle,  and 
fell  In  the  road  only  30  yards  behind  him. 

This  was  the  case  pneseuted  to  tbe  Jury  by 
those  who  were  prese&t  and  had  an  oppor^ 
tunlty  of  seeing  what  transpired.  In  addi- 
tion to  this,  Mrs.  Santtors,  the  wife  of  de- 
ceased, states  that  she  heard  tbe  priscmer  -tell 
Baurle  "they  shouldn't  travel  tttat  road,  and 
said  something  about  inJunctioD."  She  also 
states  that  prisoner;  after  firing  the  first  shot, 
fired  two  more  shots  at  Baurle  as  he  ran. 
Now,  tiiere  can  be  no  question  from  tbe  testi- 
mony that  bad  feeling  existed  between  the 
prisoner  and  the  deceased.  It  appears  from 
the  testimony  of  Isaac  Holton:  That  he  was 
Invited  to  go  to  Zeigler's,  and  was  told  that 
Baurle  and  Sautters  were  going  to  open  this 
road.  It  vtras  then  obstructed  by  bars.  That 
be  went  ani  SanttMfs  and  Buirle  had  gam. 
Ztiglw  was  Mgaged.  la  hauling  hay.  Iliac 
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GUiarleB  Butte  cut  tlw  tars  down,  and  he  and' 
Zeigler  came  together  In  flgbtliig  attltBde, 
and  Oliarlee  Butte  poshed  or  b&ocked  blm 
down.  That  Zeigler  picked  np  two  Tocfes, 
and  witness  told  him  not  to  do  that.— be 
might  get  bmt,  or  hurt  stmiebody,— and  he 
threw  the  stones  down  and  went  fnto  bis 
barnyard.  Subsequent  to  ^t  time,  the  rec- 
ord discloses  that  repeated  threats  were 
made  by  Ze^ler  and  Banttwa  on  account  of 
the  feeling  ralatlng  In  regard  to  this  road. 
Zeigler  appealed  to  the  law  for  protection, 
and  obtained  tba  Injunction,  of  which  he 
gave  Sautters  notice  at  tbe  time  he  ap- 
proached, oa  the  day  the  shooting  occuired. 
The  testimony  la  like  case  discloses  tits  dead- 
ly hostility  entertained  1^  the  deceased, 
Santters,  towards  Zeigler.  told  Simon 
Barsore  that  Z^ler  stopped  &lm  In  the  road 
one  time,  and  *if  he'd  stop  talm  again  he 
would  kill  Urn."  Btmma  Tonng  beard  him 
say  be  was  gtAng  to  load  his  gun  beary  with 
bneksbot,  and  be  ready  fbr  Zeigler.  He  said 
to  W.  H.  Poole,  "Let  tbat  ole  booger  stop 
me  on  that  road,  snA  rlgbt  there  Is  where 
he  kUls  me,  or  I  kOl  blm."  On  the  day  of 
this  fatal  occurrence  the  deceased  apprcMudn 
ed  ZeWer  (who  was  at  bis  6wn  home,  en- 
gaged In  his  fiirmlng  opmtlOns),  canylng' 
his  loaded  muAet,'  ready  cocked,  and  point-, 
ed'dlrectly  at  him.  Dnrlng  the  atmggle  be- 
tween Banrle  and  the  prisoner,  deceased  dls* 
pl^d  bis  deadly  Intent  1^  bursting  the  cap 
on  his  gun  at  him;  and,  after  Uie  prisoner 
had  recelTSd  a  heary  stroke  from  the  flst 
of  Baurle,  it  was  followed  by  a  crashing 
blow  an  the  head  fran  tiie  breech  of  the 
gun,  and  the  deceased  was  preparing  to  fol- 
low it  up  with  another.  And  tt  occurs  to  me 
that,  if  Zeigler  wished  anyUilng  left  tn  the 
shape  of  self  to  def^d,'the  time  for  action 
had  arrlred.  It,  Is  tru^  he  was  carrying  a 
renAver,  and,  ttilnklng  the  occasion  had  ar- 
rlred when  It  might  be  used,  he  used  It  with 
deadly  effect;  and  wfalle  It  Is  also  true  that 
our  statute  prescribed  a  severe  penalty  for 
doTTlng  a  i^stol,  yet  It  tfpresaly  excepts 
from  such  p^ialty  a  person  who  cairles  such 
weapon  about  his  dwdllng  house  or  i^rem- 
Ises.  In  Whart  Hom.^  under  the  head  of 
"Bxcuse  and  Jnstlflcatlon**  (section  480.  note 
6).  the  d^ltlon  of  "fustlflable  homicide"  Is 
stated  thus  (quoted  from  the  opinion  of 
Chapman,  G.  J.,  In  the  case  of  Com.  t.  An- 
drews): "There  Is  still  another  definition 
that  needs  to  be  given  to  yon,  namely,  what 
constltntes  justifiable  homicide;  for  a  qnes- 
tlon  may  arise  here  in  regard  to  that  subject. 
It  rests  npoh  the  right  of  self-defense.  The 
law  regards  It  as  a  sacred  right,  and  every 
man's  heart  justifies  the  principle.  If  an 
assault  is  made  upon  a  man.  with  an  at- 
tempt to  commit  a  felony  upon  him,  he  may 
resist  BO  far  as  It  is  necessary  to  resist  the 
assailant,  even  If  he  must  take  the  assail- 
anlfs  life.  Bnt  tbls  has  a  limitation.  If  he. 
can  resist  the  assault  and  free  himself  .with- 
out taking  Ufe,  and  kills  the  assailant  with- 


out neceesltT,  be  Is  not  excuEuble.'  If  mere 
beat  of  blood  Impels  him  to  take  Ufe,  In 
such  a  case  he  Is  guUly  of  manslaughter.** 
And  in  section  8  of  the  same  work  the 
author  says:  "Se  defendeqdo,  or  In  self-de- 
fense, which  exists  where  one  Is  suddenly 
assaulted,  and  In  the  defense  of  his  person, 
where  immediate  and  great  bodily  harm 
would  be  the  apparent  consequence  of  wait- 
ing for  the  asstetance  of  the  law,  and  there 
Is  no  other  probable  means  of  escape,  he 
kills  the  assailant.  To  reduce  homicide  In 
self-defense  to  this  degree,  it  must  be  shown 
that  the  slayer  was  clearly  pressed  by  the 
other  party,  and  retreated  as  far  as  he  con- 
vraitentiy  or  safely  could.  In  good  fialth,  with 
the  honest  Intent  to  avoid  Ito  vlol^ce  of  the 
assault"  The  law  never  Intmded,  however, 
that  In  the  circumstances  of  this  case  It  was 
the  duty  ot  Budcdph  Z^gler.  the  prisoner,  to 
run  away  from  his  home,  or  hide  himself, 
When  the  deceued  (Santters),  accompanied 
by  his  friend  and  witness,  came  with  thdr 
guns  to  force  th^r  way  through  this  road. 
They  were  warned  of  the  exlstrace  of  the 
Injnnctton  by  Zeigler;  and,  after  the  diffi- 
culty commenced  between  Zeigler  and 
Banrie.  It  must  be  remembered  that  the  &x- . 
tire  combat  only  lasted,  according  to  the 
testimony,  from  five  to  eight  seconds.  Dur^ 
Ing  that  period  Zedgler  bad  received  a  heavy 
blow  on  the  head  from  the  flst  of  Ifonrle, 
which,  according  to  6aurie*s  testimony, 
knocked  Zeigler  away  from  him,  and  turned 
him  around.  Baurle  bad  been  pulled  a^y 
and  thrown  back  by  William  Zeigler  (the 
son),  and  had  rushed  again  at  Zeigler,  and 
.received  the  shot  In  the  elbow,  and  started, 
to  run.  Zeigler  fired  two  shots  in  quick  suc- 
ces8l<m  after  Baurle;  and,  Sautters'  gun  bav- . 
ing  failed  to  shoot,  he  dubbed  hla  gun,  and 
struck  Zeigler  over  the  head,  and  was  rais-. 
Ing  it  for  a  second  stroke  when  Zeigler  fired 
the  fatal  shot.  Now,  If  we  put  ourselves  In 
the  place  of  Zeigler  for  the  few  seconds  that 
this  .combat  lasted,  and  consider  that  Baurle 
says  he  **dont  know  how  hard  be  struck, 
and  whether  be  struck  once  or  twice";  who 
states  that  be  is  a  coward,  *'and  If  he  strikes 
a  man  he  strikes  him  good";  starred  and 
blinded  by  this  blow  on  the  eye  and  fore-, 
head,  he  receives  the  crushing  blow  frtna  the 
butt  of  the  musket  in  the  hands  of  Sautters, 
—we  may  well  Infer  that  the  fierceness  of 
the  assault  from  these  two  men  was  such  as 
to  preclude  all  possibility  of  retreat  with 
any  d^ree  of  safety,  even  if  sufficient 
strength  was  spared  blm  by  these  paralyzing 
strokes. 

In  the  case  of  State  v.  Cain,  20  W.  Va.  6S0, 
this  court  stated  the  law  as  follows:  "Wh^ 
one,  without  fault  himself,  Is  attacked  by  an- 
other In  such  a  manner  or  under  such  clrcum- 
stancca  as  to  furnish  reasonable  grounds  for 
apprehending  a  design  to  take  away  hla  life 
or  to  do  him  some  great,  bodily  barm,  and 
there  is  reasonable  ground  for  believing  tht* 
danger  Imminent  that  such  design  wlll'be  ac- 
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complMieJ,  aaA  the  pwaon  assaulted  has  rea- 
sonable grounds  to  brieve  and  does  believe 
such  dancer  Is  Immin^t,  he  may  act  upon 
mcb  appearances,  and,  without  retreating,  kill 
fala  assailant*  if  he  has  reasonatde  grounds  to 
beliere  that  «acb  kilUng  Is  necessary  in  order 
to  avoid  the  apparrait  danger;  and  the  killing 
under  such  drcumstances  is  excusable,  al- 
thou^  it  may  afterwards  turn  out  that  the 
appearances  w^  false,  and  that  there  was  in 
&ct  neither  design  to  do  htm  some  serious  In- 
jury, nor  danger  that  It  would  be  done.  But 
of  all  this  the  jury  must  judge  from  all  the 
evidence  and  circumstances  of  the  case."  It 
is  proper  Just  here  to  call  attention  to.the  fact 
that  the  prisoner  had  actoally  made  no  demon- 
stration of  any  kind  wliaterer  towards  the  de- 
ceased until  after  he'  snapped  fala  gun  at  him, 
and  afto:  be  received  the  blow  on  fala  head 
with  the  breech  <kF.  Ihe  gun.  Before  that  his 
entire  attenthm  appeaia  to  have  been.ooctqpied 
with  BaurlCk  Bishop,  in  his  work  on  Orim- 
ioal  jMw  (volume  1,  86!^,  states  ttie  rule 
thus:  "If  one  who  is  assaidted  (we  have  seen 
Uiat  there  must  be  an  overt  act  rendering  the 
danger  imminent,  being  himself  without  fault 
in  bringing  on  the  dlfSxmlty,  reasonahly  appre- 
hends deafli  or  great  bodl^  harm  to  himself 
unless  he  kUIs  tlie  assailant,  the  killing  is  Juott 
ftable."  Now,  that  tiie  deceased  started  from 
his  home  with  his  loaded  gun,  with  the  delib- 
erate intention  of  carrying  oat  his  prerioos 
threats  by  killing  the  prisoner  if  he  came  out 
to  him  In  that  road,  Is  manifest  fft>m  his  sub* 
sequent  actions.  That  Baurle  knew  what  his 
Intention  was  la  shovni  by  his  language  whui 
Sautters  first  pointed  his  gun  at  the  prisoner, 
—'•John,  hold  on;  don't  shed  cold  blood";  by 
his  snapping  his  gun.  at  prisoner  while  en- 
gaged in  combat  with  Baurle;  by  clubbing  his 
musket  and  attacking  prisoner  before  he  liad 
recovered  from  the  stunning  blow  received 
from  Baurle.  Turning  to  the  conduct  of 
prisoner,  we  find  that  although  the  deceased, 
Sautters,  came  towards  him  In  this  threaten- 
ing attitude,  with  ills  gun  pointed,  and  hand 
about  the  lock,  nothing  in  the  entire  testimbny 
shows  that  the  prisoner  made  any  demonstra- 
tion towards  the  deceased  until  after  he  re- 
ceived the  blow  from  the  musket  True. 
Baurle,  who  came  there  as  a  witness,  says,  as 
he  ran,  he  saw  the  prisoner  point  his  pistol 
towards  deceased;  but  that  is  met  and  refuted 
by  the  fact  shown  that  Baurle  was  running 
towards,  aad  passing  by,  Sautters ;  was  wound- 
ed and  frightened  himself;  and  the  prisoner 
fired  tTVo  shots  after  him  after  he  commenced 
running.  In  this  connection  we  may  ask. 
what  la  the  law,  as  settled  in  this  state,  where 
self-defense  or  other  justification  is  set  up? 
Haymoud,  P.,  In  the  case  of  State  v.  Abbott, 
8  W.  Va.  760,  in  delivering  the  opinion  of  the 
court,  said:  "If  the  circumstances  and  evi- 
dence tend  to  prove  self-defense,  or  other  le- 
gal justification,  then,  as  to  the  question  of 
whether  the  act  was  done  in  self-defense,  or 
other  legal  Justification,  if.  in  the  opinion  of 
the  Jury,  a  anbstantial  conflict  of  circumstan- 


ces or  other  evUtence  exiats.  there  should  be 
such  a  preponderance  of  drcumatances  or  oth- 
er evidence  against  the  self-defense,  or  otiier 
Justification,  a»  to  reasonably  satisfy  the  mind 
of  the  jury  that  the  killing  was  not  in  self- 
defense,  or  juBtlflable^  before  they  can  otm- 
Tlct  If  there  be,  in  the  opinion  of  the  Jury, 
a  subatantial  conflict  of  the  evidence  or  dr- 
cumatancea  as  to  whether  the  killing  was  done 
in  self -defense,  and  the  circumstances  or  otiia* 
evidence  prepcmderates  Ib  Hrta  of  seU-de- 
twM,  and,  I  should  add.  If  It  was  eqnal^  bal- 
anced as  to  the  killing  being  done  In  s^- 
defoise,  the  Jury  ought  not  to  coitvict  of  eltiier 
murder  or  manalauflditer.*'  Tbia  court  how- 
evw,  in  a  later  case  (State  v.  Jones*  20  W. 
Va.  76D,  held  that,  "upon  a  trial  for  shooting 
with  intent  to  kill,  the  use  of  a  deadly  weapcm 
being  proved,  and  the  priaooer  rdiea  upon 
self-defense  to  excuse  hbn  for  the  use  of  the 
weapon,  the  burdoi  of  showing  such  excuse 
is  on  tiie  prisoner;  and,  to  avail  falm,  be  moat 
prove  Bodh  defense  by  a  pr^Nwdaance  of  evi- 
dence.*' It  fa  true  that  the  courts  In  tbla  state 
and  the  old  state  have  guarded  with  Jealoaa 
care  the  province  of  the  Jury  la  criminal  tifl- 
ala,  and  have  declared  more  than  once  their 
aversion  to  Interferaice  with  veriUcta,  and 
have  announced  that,  although  they  might 
have  rendered  a  dlffercoit  verdict  If  they  had 
hem  VQon  the  Jury,  yet  tbey  ought  not  to  In- 
terfere. Still  we  find,  In  the  case  of  Hill  v. 
Oommonwealth,  2  Grat  COS,  It  was  held  that 
"this  court  will  only  aet  aside  a  verdict  be- 
cause it  la  otmtiary  to  the  evidence  In  a  case 
where  the  Jury  have  idainly  decided  agalnat 
the  evidence,  or  without  evidmotf';  and  Id 
the  case  of  Grayson  v.  Oommonwealtii.  6  Gteat 
712.  the  Uw  was  thus  stated,  **▲  new  trial 
will  be  granted  when  the  vordlct  Is  against 
law,  or  where  It  Is  contrary  to  the  evidence, 
or  where  the  verdict  Is  without  evidence"; 
and  in  Foster's  Case.  2X  W.  Ta.  707,  It  Is  held 
that  "where  the  court  wlilch  tried  the  cause 
certified  all  the  facts  proved  on  the  trial,  and 
from  the  facts  so  certified  It  clearly  ara^ears 
that  fhey  were  whoUy  insufficient  to  sustain 
the  verdict  this  court  will  aet  the  verdict 
aside,  and.  In  a  propee  case,  award  a  new 
trial."  The  facta  and  circumstances  developed 
by  the  testimony  In  this  case  are  such  as.  in 
my  opinion,  made  out  a  case  of  self-defense. 
The  fierceness  of  the  assault  made  upon  the 
prisoner  with  the  musket  immecUately  after 
he  bad  received  the  stunning  blow  from  the 
flat  of  Baurle  was  such  as  to  admit  of  no  re- 
treat with  safety,  and  nothing  was  left  him, 
to  save  his  own  life  or  prevent  great  bodily 
harm,  but  to  use  his  wet^n;  and  I  tbhik  the 
jury  should  have  so  found,  and  the  court,  on 
motion,  should  have  set  the  verdict  aside. 

The  next  assignment  of  error  Is  as  to  the 
action  of  the  court  in  excluding  the  testimony 
of  Conrad  Potter  as  to  threats  made  by  Baurle 
against  the  prisoner.  These  threats,  wbethei 
communicated  to  the  prisoner  or  not  were  ad- 
missible to  show  the  prejudice  and  state  of 
mental  feeling  on  the  jpart  ot  tba  wUdbh 
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towards  the  prisoner,  and  should  not  have 
been  excluded;  and  the  same  may  be  said  In 
reference  to  the  evidence  offered  In  r^»jrd  to 
the  feeling  of  the  witness  Lotman,  which  was 
ezduded  hj  the  court. 

The  fourth  assljmment  of  oror  Is  as  to  the 
exclusion  of  the  testimony  of  John  Johnson 
as  to  threats  made  by  the  deceased  against  the 
prisoner,  that  be  would  kill  him  if  be  came 
out  to  him  on  that  road.  It  Is  true  that  tbe 
witness  did  not  mention  Zelgler's  name  In  that 
conversation,  but  he  was  talking  about  this 
road,  and  It  was  wdl  understood  what  he  In- 
tended. This  threat  does  not  appear  to  have 
been  commtmlcated  to  Zeiglrar;  but  threats  of 
Zelgler  had  been  shown,  and  It  should  have 
been  allowed  to  go  to  the  jury,  in  connection 
with  the  subsequfflit  acts  of  the  deceased,  to 
show  that  his  going  to  Zelgler's  with  his  load- 
ed gun  was  in  pmrsnance  at  a  previously  form- 
ed design. 

The  sixth  assignment  of  error  is  as  to  the 
action  of  the  court  In  ejEcludlug  the  testimony 
of  George  Shrlver,  who,  after  testifying  as 
to  his  being  road  surveyor,  and  about  some 
conversation  with  prisoner  as  to  whether  the 
road  in  controversy  was  a  publlo  road,  was 
asked,  on  cross-examlDatlon,  If  the  deceased 
cot  down  the  ben  o£  Zeiglar  on  said  road; 
and  tbe  coiut  ruled  that.  If  the  def^ue  wished 
to  ask  any  questions  abont  other  conversa- 
tioDB,  they  would  have  to  make  him  their  wit- 
ness. And,  while  I  ttabik  tbe  question  would 
haTB  been  proper,  it  asked  In  chief,  I  tblnk  it 
was  pnqierly  exdnOed  m  cross-CTamlnattop. 

The  sixth  and  seventh  assignments  of  error, 
I  think,  were  well  taken.  The  first  relates  to 
tiie  contradiction  of  tbe  witness  W.  BL  Bntti 
In  8  material  matter,  where  the  Conndation 
had  been  properly  laid;  and  tbe  second  rests 
iqxm  tbe  same  ground. 

Tbe  elgbtta  assignment  of  error  relates  to  the 
action  (tf  the  court  upon  the  instructions  asked 
for,— in  refusing  all  of  the  instructions  asked 
fiv  by  tbe  prisoner,  and  giving  all  save  one 
asked  for  by  tbe  state.  The  first  Instruction 
asikert  for  by  the  priscuer  was  pnqoerly  refect- 
ed, as  It  falls  to  state  the  law  as  laid  down  in 
the  case  of  State  t.  Jones,  20  Orat  764.  The 
second  Instruction  prayed  by  the  defendant 
was  properly  rinsed,  as  I  do  not  think  It 
states  tbe  htw  correctly.  Whart  Horn,  i  414, 
states  the  law  npon  that  point  ttans:  "A  bare 
txeapam  against  the  vmBerty  of  another,  not 
his  dwelling  house,  Is  not  anffldent  provocation 
to  warrant  the  owner  In  ushig  a  deadly  wea- 
pon In  Its  d^enae;  and  U  he  do,  and  with  It 
kill  tbe  ti»q)aBser,  It  will  be  murder,  and  this 
though  the  killing  were  actually  necessary  to 
iverent  the  ti-eq^asa." 

The  circuit  court  committed  no  error  in  re- 
jecting InstmcUoDs  Nos.  3  and  4,  prayed  for 
by  the  prisoner,  tor  the  reason  that  they  ai'e 
not  sufflclently  gualifled  by  statliWi  as  was 
stated  bi  Cain's  Case,  in  the  instruction  given 
by  tbe  court  upon  this  question,  In  Instruction 
No.  1  tor  the  defendant,  "When  one,  without 
fault  himself,  Is  ettecked."  etc.  Instructions 
v^lsjcnaio— 49 


3  and  4  should  have  contained  this  qualifica- 
tion, and  Instructions  Nos.  1  and  2,  given  for 
the  defense  by  the  court,  not  only  contained 
this  qualification,  but  embodied  all  that  was 
asked  for  by  the  prisoner  In  said  Instnictiotts 
Nos.  3  and  4.  It  is  true,  this  court  held  In 
State  V.  Evans,  33  W.  Va.  418.  10  S.  B.  792, 
that  "a  party  has  a  right  to  have  his  Instruc- 
tions given  In  bis  own  language,  provided 
there  are  facts  in  evidence  to  support  it;  tiiat 
it  contains  a  correct  statement  of  tbe  law.  and 
Is  not  vague,  irrelevant,  obscure,  ambiguous, 
or  calculated  to  mislead."  But,  unless  they 
state  the  law  correctly,  they  should  be  reject- 
ed. For  the  foregoing  reasons  the  Judgment 
complained  of  must  be  reversed,  the  verdict 
set  aside,  a  new  trial  awarded,  and  tbe  cause 
is  remanded. 

BRANNON.  J.  I  doubt  whether,  under  the 
rule  of  practice  In  this  court,  we  should  ex- 
press any  opinion  uiwn  the  evidence,  as  tbe 
case  must  be  retried  for  other  reasons  ttuu 
that  arising  under  tbe  motion  tor  a  new  trial 
nnder  tbe  erldoca. 


(40  w.  Ta.  m) 

UNITED  STATES  BLOWPIPE  GO.  T. 
SPBNCBH  et  al. 
OSnpnme  Court  of  Appeals  of  West  Tligbiia. 
April  17.  1885.) 

MSOBAinOS'  LlBNS— EltrORCEHENT— STATBinilT 

or  AficouKT— Flbadikos. 

1.  A  Iloi  is  the  ligament  or  tie  wUdi  binds 
oertalQ  property  to  a  partionlar  debt  toe  its  pay- 
ment or  satisfaction. 

2.  What  is  known  as  the  "medianlc's  lien" 
on  real  estate  and  buildings  Is  the  creation  of 
statute.  Itwas  unknown  at  common  law.batthe 
right  ^van  by  stettrte  to  enforce  it  in  a  court 
of  egmty  carries  with  It  all  0ie  rights  inddent 
to  that  conrt's  prindples  and  rales  and  Its  meth- 
ods of  procedure. 

8.  Such  lien  can  be  maintained  only  by  a 
snbatantial  observance  of  and  compliance  with 
the  requirements  of  the  statute,  but  the  statute 
is  given  a  and  liberal  oonstrnction  as  te 
the  creation  of  tiie  Hen  and  Ita  enforcement 

4.  In  ascertaining  whether  the  account  whidi 
Is  required  to  be  filed  and  recorded  to  create  the 
lien  is  a  substantial  compliance  with  the  stat- 
ute in  respect  to  designating  the  name  of  iiie 
OfWBBT  of  the  property,  the  account  proper,  and 
the  Bwom  statement  annexed  thereto,  may  be 
read  together. 

5.  Secti(m  4  of  chapter  75  of  the  Code,  which 
requires  a  just  and  true  account  of  the  amount 
due  after  allowing  all  credits,  to  be  sworn  to 
and  filed  for  record,  uses  the  term  "doe"  in  the 
sense  of  an  existing  liability,  without  reference 
to  whether  it  be  then  matured  and  mforceaMe 
by  suit  or  not  matured  and  not  tiien  enforceable 
by  suit 

6.  A  bill  framed  with  a  donble  aspect  but 
upon  consistent  states  of  teets.  inraylng  reUef  in 
the  altematlTe,  ts  not  for  that  reison  open  te 

objection. 
Englisti,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Mason  caaatj. 

Action  by  the  United  States  Blowp^  Com- 
pany against  J.  S.  Spencer  and  otbos.  From 
a  Judgment  for  defendanto  on  demurrw  to  tbe 
bill,  plaintiff  appeals.  Bevorsed. 
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TomllDson  &  Wiley,  tor  appelant,  a  B. 
Ho^  and  J.  8.  Si>eDcer,  tot  appellees. 

HOLT,  P.  This  Is  a  mlt  In  equity,  brought 
In  the  cinmtt  court  of  Mason  county  on  the 
10th  day  of  December,  1892,  by  plaintiff 
against  J.  S.  Spencer,  the  Point  Pleasant  Fur- 
niture Company,  etc.,  to  enforce  a  mechanic's 
lien  against  the  property  of  the  f  omltore  com- 
pany, and  for  other  relief.  On  the  10th  day 
of  May,  1898,  four  of  the  defoidants  suggest- 
ed the  nonresldoice  of  plaintiff,  and  required 
security  for  costs;  and,  tba  security  having 
been  given,  they  demurred  to  plalntiirs  bUL 
The  conrt  sustained  the  demurrer,  and,  plain- 
tiff desiring  to  amoid,  on  Its  motion  the  cause 
was  remanded  to  rules  for  that  pvrpoae.  The 
amended  bill  having  been  filed,  and  the  cause 
again  on  the  court  doclEet  for  bearing,  the 
same  four  defendants  demorred  to  tbe  amend* 
ed  bill  The  court,  on  December  19, 1893,  sus- 
tained the  demurrer,  and,  the  plaintiff  de- 
clining to  further  amend,  the  bill  and  amend- 
ed bill  were  dismissed,  with  costs,  and  this 
appeal  was  allowed  the  plaintiff.  The 
grounds  of  demurrer  are:  (1)  The  bill  and 
amended  bill  are  multifarious.  (3)  Plain- 
tiff does  not,  by  Its  pleading,  show  Itself 
to  bare  a  valid  mechanic's  lien,  has  not  com- 
plied with  the  statute,  and  therefore  has 
nothing  that  fastens  the  claim  to  the  property 
for  its  satisfaction;  is  a  mere  creditor  at 
large,  witti  no  standing  In  a  conrt  of  equity 
as  a  lienor  against       property  in  question. 

In  our  chancny  practice  it  is  usual  in  an 
amended  bill  to  Introduce  supplementary  mat- 
ter. If  necessary,  without  any  additional  desig- 
nation of  the  bin  Itself.  The  bill  is  taken  fbr 
what  It  shows  itself  to  be,  without  regard  to 
the  name  that  may  be  given  it.  The  plain- 
tiff may,  at  any  time  before  or  after  the  ap- 
pearance of  the  defendant,  In  the  vacation 
of  the  court,  file  in  the  office  an  amended 
bill  or  supplemental  bill,  and  have  a  suxomons 
to  answer  It.  But,  if  the  court  shall  be  of 
opinion  tliat  the  same  was  improperly  filed. 
It  wlU  dismiss  such  bill,  at  the  costs  of  the 
plaintiff.  This  la  done  on  motion,  not  by  de- 
murrer. The  scheme  of  the  original  bill  Is: 
That  plafntifT  has  a  mechanic's  Ilea  on  tne 
real  property  of  the  Point  Pleasant  Furniture 
Company  for  $1,712.50,  duly  recorded  on  July 
12,  1892,  but  that  the  furniture  company  had, 
on  the  nth  day  of  December,  1891,  by  deed 
of  trust  of  that  date,  conveyed  Its  property  to 
defendant  J.  P.  R.  B.  Smith,  trustee,  to  se- 
cure the  payment  of  four  notes,— one  for  $2,- 
807,  to  J.  J.  Bight;  and  three  others,  mailing 
$5,000  In  all,— payable  in  10  years  from  that 
date,  but  Interest  payable  annually.  The 
trustee  was  authorized  to  sell  under  tbe  deed 
of  trust  for  cash  In  default  of  payment  of 
principal  when  due,  or  of  interest,  or  on  fail- 
ure of  the  furniture  company  to  keep  the 
property  insured  to  at  least  the  amount  of 
$5,000.  That  the  trustee.  In  violation  of  his 
trust,  witliout  giving  the  notice  required  by 
law,  and  before  the  trust  was  due,  viz.  on 


the  6th  day  of  December,  1892,  stdd  tbe  pn^ 
erty,  not  for  cash,  but  on  credit,  to  deteidant 
James  P.  Hayes  for  $19,300,  a  grossly  inade- 
quate price.  That  the  ^operty  sold  was 
wortii  at  least  $50,00a  That  althoogb  the 
sale  was  tor  cash,  yet  tiwre  was  a  contract 
and  agreement  between  the  trustee  and  de- 
fendant Hayes  by  which  Hayes  was  to  pay 
only  a  part  of  the  porchase  mcm^'  In  cash, 
and  the  balance  on  time,  tima  giving  Hayes, 
the  purchaser,  an  unfair  advantage  over  the 
other  bidders,  Trtdch  ou^t  not  to  have  been 
permitted.  That  defendant  Hayes  paid  but  a 
put  of  ibe  purchase  mtm^,  and  has  telled 
and  refused  to  comply  with  tbe  tenns  of  sale. 
That  the  trustee  has  failed  and  refused  to  pay 
plaintiff's  mechanic's  Hen,  and  the  mechanic's 
lien  of  defendant  the  Ifoore  Carving  Madilne 
Company,  amounting  to  $1,262.  Plaintiff 
iwayed  that  the  sale  under  tiu  deed  of  trust 
might  be  set  adde,  and  the  property  legally 
and  pro^oiy  resold;  and,  after  p^ment  of 
the  debts  secured  by  the  trust  deed,  plalntiflS' 
claim  liibould  be  next  paid;  but  if  tlie  sale 
made  Igr  the  trustee  diould  be  held  to  be  le- 
gally and  pioperiy  made,  that  In  tiiat  event 
the  trustee  should  be  directed  to  pay  the  me- 
chanics' liens  next  after  fhe  debts 'Secured  by 
the  deed  of  trust;  and  tor  general  relief.  Tbe 
same  auctions  are  r^ieated  in  the  amoaded 
bill,  with  tbe  additional  allegation  that  on  the 
eth  day  of  February,  1803,  a  Judgment  was 
rendered  In  favor  of  plaintiff  against  the  de- 
fendant the  Point  Pleasant  Furniture  Com- 
pany for  $1,772.80,  being  aa  the  same  account 
for  which  It  bad  its  said  mecbanic's  Hw,  and 
on  the  same  day  a  judgment  was  rendered 
against  said  furniture  company  In  favor  of 
defendant  the  Moore  Carving  Machine  Com- 
pany for  $1,295.55,  the  same  account  for 
which  It  had  said  mechanic's  Hen.  Of  these 
Judgmmts  copies  are  filed  as  exhibits.  That 
the  trustee  has,  since  the  sale,  and  out  of  the 
proceeds,  paid  off  all  the  other  liens,  viz.  to 
defendant  Tlnsley,the  Bradfwd  Milling  Com- 
pany, the  Buss  Machine  Wotka,  tbe  I.Ane  & 
Bodley  Company,  and  Latdlaw  &  Dunn  Com- 
pany, although  all  their  Ucdb  were  subsequent 
to  tbe  lien  of  plaintiff  and  the  lien  of  the 
Moore  Machine  Company,  and  that  there  is 
BtlU  left  In  the  hands  of  the  trustee  the  sum 
of  $3,026.75. 

This  did  not  have  the  effect  tu  render  the 
bin  multtfarlons.  I  know  of  no  reason  why 
plaintiff  might  not  prt^rly  have  obtained 
against  Its  debtor  tbe  furniture  company  a 
Judgment  at  law  for  its  claim,  as  was  done  Id 
this  case.  Such  was  Its  right  whether  the 
mechanic's  Hen  was  valid  or  invalid.  It  ob- 
tained such  Judgment  without  objection. 
Why  siiould  it  not  inform  the  court  that  It  bad 
obtained  a  Judgment  at  law  against  its  debtor 
for  such  claim,  which  It  had  been  and  was 
seeking  by  Its  original  bill  to  enforce  as  a 
mecbanic's  lien?  It  did  not  and  could  not  af- 
fect tbe  mechanic's  lien.  It  did  not  make  it 
better  or  worse,  but  made  its  pleadli^  eot^ 
re^KMid  with  the  change  In  fhct  whhdi  bid 
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taken  place  In  regard  to  defendant's  account. 
There  are  several  reasons  why  It  may  be  per- 
mitted to  obtain  Its  Judgment  at  law:  (1)  The 
plaintiff  thereby  estabUabea  the  jnatlce  of  its 
claim,  and  ascertains  the  amount;  so  that 
there  can  be  no  claim  that  defendant  has  been 
deprived  of  his  right  of  trial  by  jury.  (2)  It 
is  in  no  way  inconsiateDt  witli  tbe  Hen.  A 
party  who  has  a  vendor's  lien  may  also  stie 
and  obtain  a  Judgment  at  law,  thus  making 
bis  claim  also  a  judgment  lien.  (3)  That  this 
may  be  done  is  contemplated  by  the  statute 
itself,  for  section  12  of  chapter  75  of  the  Code 
(the  chapter  which  authorizes  the  creation  of 
the  lien)  provides  that  "the  court  of  chancery 
may,  In  addition,  give  a  personal  decree  In 
favor  of  such  creditors  frar  the  amount  of  their 
claims  against  any  party  as  to  whom  they 
may  be  established,  such  decree  to  have  the 
effect  of  and  to  be  enforced  as  other  decrees 
for  money."  Section  1  of  chapter  139  provides 
that  "a  decree  or  order  requiring  the  payment 
of  money  shall  bare  the  effect  of  a  judgment 
*  *  *  'for  such  money,*  and  be  embraced 
by  the  word  'judgment,'  where  used  in  this 
oranyof  tbe  three  succeeding  chapters."  And 
section  5  of  the  same  chapter  provides  that 
"every  judgment  ft)r  money  rendered  in  this 
state  heretofore  or  hereafter  against  any  per- 
son, shall  be  a  lien  on  all  real  estate  of  or  to 
which  such  person  shall  be  possessed  or  en- 
titled, at  or  after  the  date  of  such  judgment"; 
and  by  section  7  "such  Ilea  may  be  enforced 
in  a  court  of  equity."  See  Phil.  Mech.  Liens 
(3d  Ed.)  §  448,  p.  760;  Bedsole  v.  Peters,  70 
Ala.  133.  See,  also,  Glaclus  v.  Black,  67  N. 
T.  563.  I  can  therefore  see  no  reason  why 
tbe  judgment  obtained  at  law  In  tbe  interim 
should  in  any  degree  add  to  or  take  fr6m  the 
mechanic's  lien,  or  bow  the  bringing  into  the 
case  by  the  amended  or  supplemental  bill  this 
new  status  of  plaintiff's  claim  could  have  the 
slightest  effect  In  making  Its  bill  multifarious. 
It  may  be  that  the  court  would  decline  to  en- 
force It  because  of  its  being  a  new  lien,  whidi 
did  not  exist  when  the  suit  was  brought;  but 
it  Is  the  same  claim  which  has  now  passed 
into  judgment,  and  that  allegation  does  not 
render  the  bill  multifarious,  as  may  be  easily 
shown  by  supposing  the  fact  and  allegation  to 
be  that  the  judgment  at  law  had  been  obtain- 
ed before  the  lustltutlon  of  the  suit  in  chan- 
cery. See  Guano  Oo.  v.  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611.  Tbe  deed  of  trust  Is  an 
older  and  higher  valid  Hen  on  the  same  prop- 
erty. That  tbe  plaintiff  concedes,  but  Its  com- 
plaint Is  that  the  trustee  made  a  sale  Improp- 
erly and  Illegally,  to  plaintiff's  Injury,  and  It 
asks  that  such  sale  may  be  set  aside,  and  the 
property  legally  and  properly  sold  under  the 
direction  and  supervision  of  the  court.  But, 
If  the  court  should  bold  such  sale  by  the  trus- 
tee to  be  valid,  thai  plaintiff  asks  that  the  sur- 
plus may  be  applied  pr?  tanto  In  satisfaction 
of  Its  lien.  As  to  this,  the  plaintiff  alleges  but 
(Hie  state  of  facts,  ot,  if  two,  th^  are  not  In- 
omslstent:  and  Itadapts  its  alternative  prayer 
for  relief  to  meet  each  <»e  of  two  views  that 


may  be  taken  of  this  state  of  foots.  If  plain" 
tiff's  view  Is  correct,  that  an  lll^;al  ta3e  baa 
been  made,  to  its  Injury,  then  one  prayer 
meets  that  view  of  the  case;  but.  If  the  sale 
Is  valid,  or  is  one  of  wlilch  plaintiff  can  make 
no  proper  complaint  because  not  Injured,  then 
Its  other  prayer  Is  that  it  may  be  paid  out  of 
tbe  surplus.  It  ia  the  common  every-day  case 
of  a  bill  framed  with  a  double  aspect,  and  It 
Is  based  on  one  set  of  condstoit  focts,  and  no 
two  contradictory  or  Inconsistent  states  of  fact 
are  alleged.  Each  one  of  these  four  defend- 
ants who  demur  Is  a  proper  party,  and  they 
have  no  right  to  complain  for  other  people, 
who  do  not  themselves  complain  that  such 
other  persons  are  not  proper  parties  defend- 
ant. James  P.  Hayes  is  a  proper  party,  be- 
cause be  was  the  purchaser  of  the  property  at 
the  trustee's  sale,  which  plaintiff  says  was  ille- 
gal and  invalid,  and  which  it  asks  to  have  set 
aside;  the  other  three,  because  they  are  cred- 
itors by  mechanics'  Hens,  who  have  been  paid 
out  of  the  proceeds  of  such  sale,  whose  liens 
are  alleged  to  be  younger  and  Inferior  In  order 
of  rightful  payment  to  tbe  Hen  of  plaintiff. 

This  brings  us  to  tbe  main  question  dis- 
cussed by  counsel,  does  plaintiff  show  itself 
to  have  a  valid  subsisting  mechanic's  lien 
on  the  real  estate  In  controversy?  The  bill 
must  allege  all  the  facts  necessary  to  create 
the  Hen,  for  It  Is  purely  a  creation  of  the 
statute,  having  nothing  else  to  stand  on. 
This  is  but  a  special  appUcatlon  of  the  unl- 
rersal  rule  that  the  decree  pronounced  must 
stand  justified  by  the  pleadings  as  well  as 
by  tho  proof,  and  here  it  Is  decided  as  though 
all  the  allegations  were  true,  but  reastm- 
able  presumptions  of  fact,  as  admitted  by 
demurrer,  as  well  as  the  matters  expressly 
alleged;  but  It  does  not  admit  matter  of 
inference  or  argument.  For  example,  In 
this  case,  plaintiff  expressly  alleges  that  Its 
lien  is  valid;  that  aU  things  required  by 
the  statute  to  create  it  were  properly  done 
and  performed,  averring  them  severally  and 
speciflcaUy.  But  this  la  not  taken  as  true, 
for  the  lien  itself  Is  exhibited,  and  as  to 
those  facts  must  speak  for  Itself;  and,  as 
to  the  construction  to  be  put  upon  It,  that 
is  a  question  of  law  for  the  court  A  lieu 
is  said  to  be  the  ligament  which  binds  cer 
tain  prop^y  to  a  certain  debt  or  claim  for 
Its  payment  or  satisfaction.  At  common  law 
It  was  the  fact  of  possession  In  certain 
cases.  It  may  be  created  by  contract  ex- 
pressly or  Impliedly,  or  it  may  be  created 
by  statute.  Prior  to  the  1st  day  of  July, 
1850,  In  this  state,  the  vendor  of  real  estate 
had  an  implied  lien  for  the  payment  of  the 
purchase  money,  even  after  a  conveyance  in 
which  no  lien  was  retained.  Since  that 
time  he  only  has  such  Hen  by  expressly  re- 
servli^  It  on  the  face  of  the  conveyauce, 
but,  as  long  as  he  retains  the  legal  titie,  he 
has  the  power  of  reserving  it,  unless  he  ex- 
pressly agree  not  to  reserve  It.  "A  me- 
chanic has  a  lien  at  common  law  for  labor 
done  upm  a  chattel  aa  long  as  he  retains 
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possession  of  It,  bat  a  mechanic  or  laborer 
cannot  retain  possession  of  real  property  np- 
on  wblch  be  has  performed  labor."  2  Jones, 
Liens,  1 1184.  The  mechanic's  lien  on  build- 
ings, etc.,  and  the  land  on  whicb  they  are 
erected,  as  we  know  It,  is  the  creature  of 
statute,  and  was  unknown  at  common  law 
or  In  equity.  Phil.  Mech.  Uens  (3d  Ed.)  S  1- 
But  soon  after  the  adoption  of  the  federal 
constitution  the  states  commenced  to  pass 
statutes  creating  such  liens.  In  order  to  en- 
courage the  erection  of  buildings,  and  the 
Improvement  of  town  lots  and  real  estate 
generally.  Maryland  came  first,  with  the 
act  of  December  10,  1791;  Pennsylvania 
with  the  act  of  AprU  1.  1803.  Onr  first  act 
upon  the  subject  was  passed  February  21, 
1843  (Acts  1S42-4S,  p.  52).  See  Code  1840 
(Ed.  1860),  p.  567.  And  for  labor  done  and 
material  furnished  see  act  of  1852  (page 
242)  local  to  Alecandria.  The  whole  subject 
taaa  been  of  gradual  growth;  but  It  has  been 
extended,  advanced,  and  encouraged  and 
methodized  until  It  now  prevails  In  all  the 
states;  and,  "while  each  state  may  have  Its 
own  inechuilc*a  lien  law,  which  Is  rarely 
identical  in  every  partlcnlar  with  that  of 
another,  yet  all  of  them,  havUw  the  same 
object  In  view,  ar^  in  their  main  provisions, 
very  much  alike,  and  in  some  instances  mere 
re-enactments  of  each  ether."  See  Pbll. 
Mecb.  Uens,  |  8  et  seq.;  2  Jones,  lAeaa,  { 
llfiS  «t  seq.  Onr  law  on  the  sabject  is 
found  In  chapter  75  ot  the  Oode.  See  Ed. 
1601,  652.  Our  first  caee  on  the  general 
subject  is  r.  Bos^ux  (18S8)  16  Grat. 

83,  opinion  by  Judge  liee,  wbae  the  act  Is 
given  a  construction  plainly  Intended  not  to 
restrict,  but  to  advance,  the  runedy,  apply- 
ing to  it  flu  general  principles  of  equity,  and 
not  confining  it  to  the  act,  uttsr  the  Hen  Is 
(mce  created.  But  onr  preeuit  law,  In  lis 
main  outlines,  first  took  definite  shape  In 
the  Code  of  1868.  See  chapter  TS,  p.  4TS. 
Bodl^  T.  DMuneod  (1866)  1  W.  Ya.  240,  was 
under  the  act  of  February  2;  185S,  which 
was  local,  being  confined  to  the  dty  of 
Wheeling.  Under  the  gener^  law,  we  have 
ICayes  v.  BufHiers  (1875)  8  W.  Ta.  881;  Mc- 
Enight  T.  Washington,  Id.  666;  Stoats  t. 
Goldoi,  0  W.  Va.  2S1;  Mannf  g  Co.  v.  Brock- 
meyer,  18  W.  Va.  686;  Phillips  t.  Boberts,  26 
W.  Va.  788;  McGinn  T.  Railroad  Co.,  88 
W.  Va.  08, 10  S.  B.  89;  City  of  Wheeling  r. 
Baer,  86  W.  Va.  777,  IS  S.  B.  070;  Riehard- 
son  r.  Baflway  Co.,  87  W.  Va.  641.  17  a  B. 
106. 

In  tills  cas^  the  idalntifF,  for  an  agreed  con- 
sldention  and  price,  on  the  10th  day  of  June, 
1892,  furnished,  delivered,  and  placed  on  the 
premises  of  tbe  Point  Pleasant  Furniture 
(jompany,  in  Mason  county,  W.  Va.,  certain 
machlnoT  in  the  bill  and  proceedings  men- 
tioned and  described,  at  the  agreed  price  of 
11,712.50.  ceasing  to  labor,  etc.,  on  that  day, 
anl  filing  In  the  clerk's  office  of  the  county 
coort  of  Mason  connty,  for  record,  their  ac- 
count, on  tile  12th  day  of  July,  1802.  By 


section  2  of  chapter  75  tt  Is  provided,  among 
other  things,  that  "every  mechanic  •  •  ♦ 
or  other  person  who  shall  perform  any  work 
or  labor  upon,  or  foralah  any  material  or  ma- 
chinery f(ff  constructing  •  •  •  any  house 
*  ♦  ♦  mannfiictory  or  other  building  •  •  • 
flxtures  •  •  •  or  other  structure  by  virtue 
of  a  contract  with  the  owner  or  bis  author- 
ized agent,  shall  have  a  11^  to  secure  the  pay- 
ment of  the  same,  upon  such  house  or  other 
structure,  and  upon  the  Interest  of  the  owner 
In  the  lot  of  land  on  which  the  same  may 
stand  or  to  which  it  may  be  removed."  Sec- 
tion 4:  "Every  lien  provided  for  In  the  sec- 
ond and  third  sections  shall  t>e  discharged 
unless  the  person  desiring  to  avail  himself 
thereof  shall,  within  sixty  days  after  he 
ceases  to  labor  on  or  furnish  material  or  ma- 
chinery for  such  building  or  other  structure, 
file  with  the  dak  of  the  county  court  of  the 
county,  in  which  the  same  is  sitoated,  a  Just 
and  true  account  of  the  amount  dne  him  aft- 
er allowing  all  credits,  together  with  a  de> 
scrlptlon  of  tbe  property  intended  to  be  cov- 
ered by  the  lien,  snfflcloitly  accurate  for 
idoitlficatton,  with  tbe  name  of  the  owna  or 
owners  of  the  property,  if  known;  wliich  ac- 
count shall  be  sworn  to  by  ^  persm  claim- 
ing the  lien  ot  some  person  in  his  behalf." 
The  account  nquired  to  be  filed  for  record 
must  show  four  things:  (1)  The  Just  and  true 
amount  due  the  lienor  after  allowing  all  cied- 
ItiL  (2)  A  deeoriiption  of  the  property  intend- 
ed to  be  covered  the  lien,  anffldently  ac- 
Gomte  for  identlflcation.  (3)  With  the  name 
of  the  owner  at  the  prop&ty,  if  known.  (4> 
Tbe  account  must  be  sworn  to  Iqr  the  person 
claimittgtheUen,orbyeomeone  in  his  behalf. 
The  account  filed  In  this  case  consists  of  an 
itemized  statement  of  the  material  and  ma- 
chinery famished  and  worfc  and  labor  dooe^ 
with  a  sworn  statement  tlweto  attached  as 
part  thereof;  and  the  two  must  be  read  tn- 
gethw  fCHT  our  purpose  as  parts  of  one  whole, 
called  }sy  the  derk  who  recorded  It  tlie  "me- 
chanic's lien.**  In  this  case  the  sworn  sUte- 
ment  sa^:  QL)  Ihen  are  no  credits  or  set- 
otb  to  said  account  other  than  are  stated  hi 
the  account  wbldi  is  iust  snd  true,  and  fbr 
which  defendant  to  dditor  to  plaintiff;  and 
that  there  remains  uiqwid,  after  allowing  all 
selH}ffB  and  credit^  tbe  sum  of  91,T12.6a  (2) 
That  tbe  property  np<m  which  titie  work  and 
labor  was  performed  and  for  which  said  ma- 
terial was  famished,  as  charged  In  the  fore- 
going account,  and  upon  which  it  Is  heml^ 
Intended  to  take  a  mechanic's  llm.  Is  dtnate 
in  the  town  of  Point  Pleeou^  Ifiuon  oonn^, 
W.  Va.,  beii^  two  eertaln  tots  (giving  the 
number  and  tocaticm  of  each),  and  a  certain 
tract  of  land  adjoining  (giving  its  metes  and 
bounds),  "being  tbe  same  lots  and  tract  of 
land  conveyed  to  the  Point  Pleasant  Famt- 
ture  Company  by  the  Kanawha  Lumber  and 
Furniture  Company,  by  Its  deed,  bearing  date 
on  the  11th  day  of  Dfwonber,  1881.  and  of 
record  In  the  clerk's  office  of  the  county  court 
of  said  Mason  county  In  Deed  Book  Na  iU, 
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pp.  342  and  848,  to  which  deed  reference  1b 
hereto'  made."  ^Die  joat  and  true  acoomit  of 
the  amoont  dne,  which  Is  required  to  be 
Bwora  to  and  lltod.  cannot  mean  an  acooaut 
past  dne  (tme  on  wUch  a  aolt  can  then  be 
maintained),  but  tt  means  owing  (the  state  of 
Indebtedness,  whether  then  enforceable  1^ 
salt  or  not  Under  any  other  constractlon.  It 
would  be  Impcaslble  for  the  bnOdor  to  give 
the  owner  of  the  propoly  any  time  In  which 
to  pay,  and  at  the  same  time  acquire  hla  me* 
chanlc's  lien,  wboreas  section  11  of  chapter 
7S  treats  him  as  &  valid  Uenw,  who,  at  the 
time  of  flllag  his  lien,  can  glre  the  owner  any 
extension  of  ttme  In  which  to  pay,  short  d 
six  months.  Why  should  he  be  required  to 
swear  that  It  is  past  due  when  it  has  fire 
mmths  to  run?  See  Aiteecht  t.  Iiomber  Co. 
0880)  128  Ind.  818,  26  N.  B.  157.  On  Its 
fiuw  it  appean  to  be  due.  Hllla  t.  Ohllg. 
(1888)  68  Oal.  101;  PhlL  Mech.  Uen.  H  282. 
200.  As  to  these  two  reqidsltes,  no  c«d> 
plaint  can  be  made  that  they  are  Insufficient, 
or  in  any  re^^  defective  But  complaint 
Is  made  that  tboe  is  no  snfflclent  designation 
of  the  name  of  Uie  owners,  and  I  tt^ak  the 
objection  would  be  wdl  taken  if  the  designa- 
tion given  In  the  description  of  tiw  pn^wty 
stood  alone.  But  It  does  not,  and.  wbeo  read 
In  connection  with  the  aoconnt  proper,  it 
names  and  destgnatas  the  owntf  In  a  plalji 
and  nneqnlTocal  manner;  one  that  Is  obrUnis, 
and  eamiot  be  misunderstood;  and  Is  at  least 
a  substantial,  if  not  a  literal,  ccHnpltance  with 
the  statute.  In  the  account  proper  j^alntlff 
states  that  the  machinery  furnished  '"was  de- 
livered and  placed  on  the  premises  of  the  said 
Point  Pleasant  Fumlture  Company,  and  that 
the  extra  work  and  labor  was  done  In  and 
upcoi  said  premises  In  the  affidavit  hereto  at- 
tached, described";  and  In  the  affidavit  It  Is 
called  "the  pnqterty,"  being  two  lots  and  five 
acres,  which  were  conveyed  to  the  Point 
Pleasant  Fumlture  Company  by  deed  dated 
December  11,  1891,  as  above  recited.  The 
president  of  the  blowpipe  company  swore  to 
the  account  In  behalf  of  his  company,  and 
Tirtually  said  In  so  many  words:  "This  ac- 
count for  91r712.S0  Is  a  Just  and  true  account, 
due  said  company,  after  allowing  all  credits. 
The  following  is  a  description  of  the  property 
Intended  to  be  covered  by  the  Hen,  vis. :  liOt 
No.  1  m  tio-  6.  and  lot  Na  1  In  tier  5,  of  the 
town  of  Point  Pleasant,  and  a  certain  tract 
of  land,  estimated  to  contain  5  acres  [giving 
the  metes  and  bounds],  bedng  the  same  lots  and 
tmct  of  land  conveyed  to  the  Point  Pleasant 
Furniture  Company  liy  the  Kanawha  Lumber 
and  Fumlture  Company  by  its  deed  bearing 
date  on  the  11th  day  of  December,  1891.  and  of 
record  In  the  clerk's  office,  etc.,  to  wtilcb  deed 
reference  Is  here  made;  which  said  prenises 
described  in  said  deed  are  the  premises  of  the 
said  Point  Pleasant  Fumlture  Company." 
"Premises,"  the  real  estate  conveyed  (In  this 
case  conveyed  In  fee  simple)  with  reference 
to  the  deed  of  conveyance,  also  used  In  de- 
scribing the  property.   I  do  not  see  how  any 


more  positive^  eiplicit,  and  unequfvocal  des- 
Ignatkm  could  be  made  of  the  name  of  the 
owner.  It  la  In  this  r^ard  a  substantial  ob- 
servance of  and  oonpllance  with  the  re- 
quirements of  the  statute,  and  that  has  been 
held  to  be  sufficient  ft^yee  v.  Ruffners,  8 
W.  Va.  884.  See  Hutch.  W.  Va.  Treat  |  958, 
form  260.  See  Phil.  Heeh.  Liens  (3d  Ed.)  | 
849;  2  Jones,  Uens,  1  1400;  1  Bart  Cb.  Prac. 
166;  16  Am.  ft  Eng.  Bnc.  Law,  125.  Thus 
resd.  It  not  <mly  designates  the  ownor,  giving 
him  information  of  the  amount  and  character 
of  the  claim  Intended  to  be  fixed  as  a  lieu 
upon  his  property,  but  girea  to  all  notice  that 
he  has  an  estate  In  fee  ^pl^  and  the  legal 
title  to  the  pn^erty.  sduwlng  wboi,  how,  and 
to  what  extmt  and  Intwest  he  became  owner. 
On  the  subject  gmeraay,  see  Montandost  v. 
Deas,  14  Ala.  88;  Lyon  t.  McGuflcr.  4  Pa. 
St  126;  Chsidn  V.  Paper  Works,  80  Conn. 
461;  Bees  r.  Ludlngton.  13  Wis.  27& 

B^ng  of  opinion  that  the  irialntlfl  baa 
shown  a  valid,  rabslstlng  mechanic's  lien  on 
the  property.  It  Is  not  necessary  to  discuss 
the  question  whether  It  has  also  a  Judgment 
lien.  This  would  d^wnd  oa  the  question 
whether  the  18,026.76  resulting  from  the  sale 
under  the  deed  of  trust  and  paid  over  by  the 
trastee,  and  now  In  the  hands  of  the  gmeral 
receiver  of  the  court  is  to  be  regarded  as 
real  or  personal  properly.  The  gmeral  role 
is  that  where  real  estate  Is  BtM  undw  a  deed 
of  trust  tor  the  payment  ot  the  debt  charged 
therein,  the  character  'ot  the  property  la  only 
regarded  as  changed  from  really  to  perstm- 
alty,  so  far  as  may  be  necessary  to  p^  suoh 
debt  end  the  residue  is  stiU  treated  In  equity 
as  real  estate.  The  question,  however,  may 
depend  upon  the  provlsl(m  In  the  deed  of 
trust;  but  In  this  case  there  is  none.  It  Is 
silent  on  the  subject  would  be  to  sime 
extent  determined  by  the  language  of  the 
stetnte,  which  provides  that  the  trustee  shall 
pay  the  surplus.  If  any.  to  the  grantor,  his 
heirs,  personal  representatives,  or  assigns. 
The  owner  being  a  corporation  did  not  have 
the  effect  to  change  It  into  personalty,  for  it 
is  authcNTlzed  to  bold  a  certain  amount  of 
real  estate  (see  chaptos  52-64,  Code),  and  as 
the  Hen  ot  the  judgm^t  If  any.  Is  wholly 
Independent  of  the  deed  of  trast  Is  created 
by  law  as  applicable  to  the  Judgment  debt- 
or's real  estate^  a  court  of  equity  would  re- 
gard tt  as  still  realty.  If  not  Impressed  by 
some  other  act  or  nrder  of  the  court  with  the 
character  of  personally,  before  plaintiff's 
Judgment  was  obtained;  and  no  such  act  or 
order  directing  such  conversion  appears  In 
th<s  record.  So  that  If  tt  were  necessary  to 
decide  til  3  point  such  surplus,  after  paying 
the  trast  debte,  would  still  be  regarded  as 
land.  See  Fowler  v.  Lewis*  Adm'r,  86  W. 
Va.  112,  150,  156,  14  S.  E.  447, 

From  the  views  of  this  case  here  expressed 
it  resnlte  that  the  demurrer  of  the  defend- 
ants the  Buss  Machine  Works,  the  Lane  ft 
I.«dley  Company,  the  Laldlaw  &  Dunn  Com- 
pany, and  James  P.  Ha^es  to  pWntUTs 
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amended  UD  shoold  have  beoi  oremiled. 
Therefwe  the  decree  of  September  19,  IfifiS, 
suatalnlDf  the  demurrer  and  dlsiulsBliig 
plaintiff'!  blU  and  amended  bill  la  rereraed, 
and  the  cause  Is  remanded  for  further  pro- 
ceedings to  be  had  therein.  Rereraed  and 
remanded. 

BNQLISH.  J.,  dissenting: 

On  Rehearing. 

It  la  Insisted  by  counsd  for  appellee  that 
the  claim  of  mechanic's  lien  of  the  Mowe 
earring  Machine  Company  is  dearly  insnffl- 
doit,  and  Invalid  as  a  Hen,  because  there  Is 
In  the  affldarlt  no  posltlre  designation  of  the 
owner  of  the  property,  and  that  the  account 
filed  therewith  Is  ao  meager  of  explanation 
and  barren  of  statemmt  as  not  to  aid  the 
affidavit,  when  uaed  in  c<Minectlon  therewith, 
on  the  question  of  ownerabtp.  The  anew  vto 
this  la  that  the  United  Statea  Blowpipe  Oam- 
pany  la  the  only  plalntlfl,  and  Its  bill  was  Anal- 
ly dismissed  by  the  court  below  on  demurrer, 
and  the  auffldoicy  of  Its  own  caae.  as  made 
the  bill,  la  the  only  question  before  us. 
And  it  appears  that  the  defendant  Moore 
Oarrlng  Machine  Company  had  a  Judgment 
at  law  for  their  claim,  and  this,  It  was  said 
in  argument,  without  contradiction,  liad  been 
paid.  As  to  the  validity  of  the  plaintiff's 
■■  lien,— the  only  me  before  ua  on  this  demur- 
rer,—we  need  only  say  that  a  re-examinatlon 
of  the  record  and  auUiorities  has  led  us  to 
our  original  conduslou. 


<40  W.  Va.  491) 

BIO  SANDY  NAT.  BANK  v.  CHILTON  et  ul. 
(Supreme  Court  of  Appeals  of  West  Virgiuia. 
Jau.  Term,  1S&4.) 

.  NieOTlABLB  I.nbtkumknts—InuobbembsT'-Nutics 
OF  NOJtPAIMEST. 

1.  Where  a  negotiable  note,  indorsed  by  sev- 
eral parties,  residing  at  different  places,  is  mude 
payable  at  a  bant  in  the  city  of  H..  and  beforu 
maturity  tt  is  dUcounted  by  a  bank  in  the  town 
of  C..  and  by  the  laat-named  bank  it  is  indorse-l 
to  a  bank  In  the  ci^  of  H.  for  collection^nd  one 
of  the  indorsers  resides  to  said  city  of  H.  when 
said  note  matures  and  is  presented  for  payment, 
and  payment  is  refused,  and  the  note  is  duly 
protested,  the  bank  to  which  said  note  waa  in- 
dorsed for  colleetioD  is  only  hound  to  give  notice 
to  the  bank  in  C,  Its  immediate  indorser. 

2.  When  notice  has  thus  been  given  to  said 
l»ink  in  the  town  of  C.  the  duty  devolves  upon 
it  to  give  notice  of  such  protest  to  the  prior  in- 
dorsers, if  it  wishes  to  hold  them  as  such. 

3.  Although  one  of  said  indorsers  resides  in 
the  dty  of  H.,  where  said  note  was  payable,  said 
bank  in  the  town  of  C.  may  send  notice  of  such 
protest  through  the  mail;  and,  if  sent  in  due 
time,  said  indorser  will  be  held,  although  he 
never  receives  the  notice  so  sent. 

4.  Under  the  circumstances  of  this  case,  the 
indorser  residing  in  the  city  of  H..  where  said 
note  was  payable,  is  not  entitled  to  personal 
service  of  the  notice  of  such  protest,  allhonrrh  he 
resided  in  the  city  where  aaid  note  was  made 
payable. 

(Syllabus  by  the  Court) 

Brror  to  dccntt  oonrt,  OabeU  county. 


Action  by  the  Big  Sandy  National  Bank 
against  W.  B.  Ghilton  and  othos.  There  was 
judgment  for  ^Intlff  against  part  of  de- 
fendants, and  It  brinsi  error.  Beveraed. 

Slmma  &  Bnalow,  fir  plaintiff  In  error. 
Campbell  &  Hdt.  for  defendants  In  error. 

ENGLISH,  3.  On  the  20th  day  of  June, 
1892,  the  Big  Sandy  National  Bank  brought 
an  action  of  aaanmpalt  in  the  circuit  court  of 
Cabell  county  against  W.  B.  Chilton,  M.  B. 
MulUns,  Thomas  H.  Harvey,  Z.  T.  Vinson,  J. 

G.  Williamson,  and  W.  H.  Crum,  on  a  certain 
negotiable  note  made  by  W.  EL  Chilton,  dated 
January  13,  1891,  whereby,  three  nraoths  aft- 
er date,  without  grace,  he  promised  to  pay  to 
order  of  M.  B.  MuUins  $2,000,  payable  at  the 
First  National  Bank  of  Huntington,  value  re- 
ceived, with  interest  from  date,  which  note 
was  indorsed  by  M.  6.  MulUns,  Thomas  H. 
Harvey,  Z.  T.  Vinson,  J.  C.  WtlUamsiHi,  and 
W.  H.  Cram  to  tbe  said  Big  Sandy  National 
Bank.    The  defendants  Z.  T.  Vinson  and  T. 

H.  Harvey  filed  nonassumpsit,  and  issue  was 
Joined  thereon.  The  case  was  submitted  to  a 
Jury,  and  resulted  in  a  verdict  for  tbe  defend- 
ants Z.  T.  Vinson  and  T.  H.  Harvey,  and 
against  tbe  defendants  M.  B.  Mullins  and  W. 
B.  Chilton,  for  the  sum  of  $2,1G0.»1;  and 
thereupon  the  plaintiff  moved  the  conrt  to  set 
aside  said  verdict  so  far  as  It  found  a  verdict 
for  the  defendantfi  T.H.  Harvey  and  Z.  T.Vin- 
son, and  award  it  a  new  trial,  on  the  ground 
that  so  mucb  of  said  verdict  was  contrary  to 
the  law  and  the  evidence,  and  because  tht 
court  misdirected  tbe  Jury,  which  motion  was 
overruled  by  tbe  court  and  Judgment  was 
rendered  In  accordance  with  said  verdict:  and 
thereupon  the  plaintiff  excepted  to  the  rulings 
of  the  court  and  tendered  Its  bill  of  excep- 
tions, which  was  signed,  sealed,  and  made  a 
part  of  the  record  in  the  cause. 

After  tbe  testimony  In  the  case  was  con- 
cluded, l^e  plaintiff  asked  the  court  to  give 
the  Jury  the  following  Instruction:  "The  court 
lustructs  the  Jury  that  if  they  And  from  the 
evidence  that  the  note  sued  on  was  duly  iffe- 
tfented  at  the  counter  of  the  bank  at  which  It 
was  payable  on  tlie  day  it  was  due,  and  pay- 
ment demanded,  at  the  close  of  hanking 
hours,  and  payment  was  refused,  and  It  was 
on  tbe  same  day  duly  protested  by  the  notary 
who  presCTted  it,  and  the  notices  of  protest 
were  duly  sent  by  tlie  United  States  mail 
that  day  to  the  Big  Sandy  National  Bank  or 
M.  H.  Houston,  the  cashier  thereof,  and  the 
cashier,  Houston,  on  the  same  day  he  re- 
ceived the  said  notiees,  duly  mailed  them  to 
T.  H.  Harvey  and  Z.  T.  Vinson.  Huntington. 
W.  Va.  (their  place  of  residence),  and  placed 
them  80  addressed  In  post-paid  envel(^es  In 
the  post  office  at  Catiettsburg,  Ky.,  then  yon 
should  And  for  the  plaintiff  against  the  said 
T.  H.  Harvey  and  Z.  T.  Vinson."  The  de- 
fendants T.  H.  Harvey  and  Z.  T.  Vinson  ob- 
jected to  said  Instruction,  and  the  court  sus- 
tained said  objection,  and  refused  to  give 
■aid  Instmctioa,  to  wbldi  nding  tiie  pbUntiff 
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excepted.  The  iald  defendants  Harvey  and 
Vinson  asked  the  court  to  glre  the  following 
Instruction  to  the  Jury:  "The  court  biatmcta 
the  Jury  that  If  they  find  from  the  evidence 
In  this  case  that  the  defendants  T.  H.  Har- 
vey and  Z.  T.  Vinson  were  Indorsers  of  the 
note  In  suit,  and  were  resident  In  the  same 
city  or  town  where  demand  for  the  payment 
of  said  note  was  made,  and  If  they  further 
find  from  the  evidence  that  no  notice  of  pro- 
test was  personally  given  to  or  left  at  the 
dwelling  house  or  place  of  business  of  said 
Indorser,  then  said  indorsers,  Harvey  and 
Vinson,  are  not  liable,  and  the  verdict  of  the 
jury  must  be  fwr  them."  The  plaintiff  ob- 
jected to  the  gi-ving  of  Bald  instruction  to  the 
jury.  The  court  overruled  said  objection,  and 
gave  said  Instruction,  to  which  ruling  the 
plaintiff  again  excepted;  and  thereupon  the 
idalnttff  applied  for  and  obtained  this  writ 
of  enor. 

The  sole  question  presented  for  onr  con- 
sideration iB  whether  the  defendants  T.  H. 
Harvey  and  Z.  T.  Vinson  were  legally  and 
property  served  with  notice  of  the  protest  of 
the  note  sued  npon,  ao  as  to  bind  them  as 
indorsers  of  the  same.  The  facts  In  regard 
to  the  protest  and  notice  are  as  follows:  On 
the  day  said  note  matured,  It  was  presented 
at  the  cotmter  of  the  First  National  Bank  of 
Huntington,  and  payment  thereof  was  de- 
manded, and,  being  refused,  was  protested 
by  E.  B.  Enslow,  a  notary  public,  who  pre- 
pared notices  of  the  protest.  Inclosed  them 
all  In  one  envelope,  and  mailed  them  to  the 
cashier  of  the  Big  Sandy  National  Bank  at 
Catiettsburg,  Ky.,  which  bank  was  the  own- 
er and  holder  of  said  note  on  the  13th  of 
April,  1891,  at  6  o'clock  p.  m.,  which  notices 
were  received  by  said  cashier  the  next  morn- 
ing after  the  protest,  and  were  mailed  by 
him  on  the  same  day  to  Thomas  H.  Harvey 
and  Z.  T.  Vinson,  directed  to  Huntington, 
W.  Va.,  but  were  never  received  by  them. 
In  considering  the  questions  presented  In 
this  record,  1  shall  first  inquire  what  are  the 
duties  of  a  bank  to  which  a  negotiable  note 
Is  indorsed  by  the  holder  for  collection  with 
reference  to  said  note  when  the  same  ma- 
tures. Daniel  on  Negotiable  Instruments 
(volume  1,  8  331)  says:  "Sometimes  a  bank 
holding  Indorsed  paper  for  collection  sends 
notice  In  the  event  of  Its  dishonor  to  the  In- 
dorser from  whom  It  was  received.  Some- 
times it  sends  notices,  not  only  to  him,  but 
also  to  the  drawer  and  to  all  the  Indorsers, 
addressed  to  their  post  offices,  or  delivered 
at  their  places  of  business,  respectively. 
Sometimes  It  incloses  notices  for  all  the 
parties  entitled  thereto  under  one  envelope, 
In  company  with  notice  to  the  last  indorser, 
that  be  may  thus  be  conveniently  supplied 
with  the  means  of  transmitting  notice  to  the 
successive  Indorsers,  and  to  the  drawer  ante- 
cedent to  him,  if  such  there  be.  But  how 
far  the  duty  of  the  bank  extends  In  this  re- 
gard, and  what  it  must  do  to  discharge  Itself 
of  liability,  la  a  question  upon  which  opin- 


ion has  divided.  The  wtlgbt  of  authority, 
however,  is  strongly  to  the  effect,  and  the 
law  max  be  assumed  to  be,  that  It  is  only 
necessary  for  the  bank  to  notify  Its  Im- 
mediate predeceB8or,-^tliat  Is,  the  party  from 
whom  It  received  the  imper,— no  matter  what 
may  be  the  nature  of  the  title  or  interest  of 
that  party  to  or  In  It."  So  It  was  held  in 
the  case  of  Phipps  v.  Bank,  8  Mete.  (Mass.) 
79,  that  "a  bank  that  receives  from  another 
bank  for  collection  a  note  indorsed  by  the 
cashier  of  that  bank  is  bound  to  present  It 
to  the  maker  for  payment  at  maturity,  and, 
if  it  is  not  paid,  to  give  notice  of  nonpay- 
ment to  the  bank  from  which  the  note  was 
received;  but  It  Is  not  bound,  unless  by 
special  agreement,  to  give  such  notice  to  the 
other  parties  to  the  note."  Edwards  on  Bills 
and  Notes  (volume  2,  {  834)  says:  "The 
holder  should  give  notice  of  dishonor  to  all 
the  parties  to  whom  he  Intends  to  look  for 
payment,  but  it  Is  enough  for  htm  to  send  or 
give  due  notice  to  hlB  Indorsers  for  the  pur- 
pose of  charging  the  party  indorsing  the  bill 
over  to  him,  and  It  Is  the  business  of  each 
Indorser  to  take  care  that  the  party  responsi- 
ble to  him  Is  duly  notified."  Again,  In  the 
case  of  Bank  v.  Goddard,  5  Mason,  360,  Fed. 
Oas.  No.  917,  It  was  held  that  where  a  note 
is  made  payable  at  a  particular  place,  and 
the  Indorser  resides  there,  if  the  holder  re- 
mits it  to  his  agent  at  such  place  for  pay- 
ment, and  It  la  dishonored,  the  agent  Is  not 
bonnd  to  give  notice  of  the  dishonor  to  the 
indorser,  but  his  duty  is  to  give  notice  to  his 
principal,  who  may  then  give  notice  to  the 
indorser,  and,  If  given  In  due  time  after  the 
principal  has  received  notice,  the  indorser  is 
bound."  In  the  case  of  Phipps  v.  Bank, 
supra,  the  court,  in  speaking  of  the  case  of 
Bank  T.  Goddard,  says:  "The  case  was 
thoroughly  argued,  and  an  elaborate  opinion 
given  by  the  learned  Judge  of  the  circuit 
court  of  the  United  States,  in  favor  of  the 
plaintiffs,  that  the  agent  was  not  bound  to 
give  notice  of  dishonor  to  the  indorser,  even 
though  living  In  the  same  place,  but  only  to 
his  principal."  In  the  case  of  Howara  v. 
Ives,  1  mil,  263,  "where  H.,  an  Indorsee  of  a 
bin  of  exchange,  Indorsed  It  to  a  bank  for 
the  mere  purposeof  collection,  and  the  notary 
employed  by  the  bank  transmitted  notice  of 
protest  by  mall  to  H.  on  the  next  business 
day  after  presentment,  etc.,  who  on  the  next 
day  after  receiving  it  mailed  notice  to  his 
indorser,  held  sufficient  to  fix  the  liability  of 
the  latter,  though,  had  the  notice  been  sent 
directly  to  him,  he  would  have  received  It 
sooner;  and  this  semble  whether  the  notary 
be  regarded  as  H.'s  agent  or  that  of  the 
bank."  We  also  find  it  held  in  the  case  of 
Mead  v.  Engs,  5  Cow.  303,  that  "one  to 
whom  a  bill  or  note  is  Indorsed  merely  as 
agent  to  collect  (e.  g.  a  bank)  is  a  holder 
for  the  purpose  of  giving  and  receiving  no- 
tice of  nonpayment;  and  he  Is  not  bound  to 
give  notice  of  nonpayment  directly  to  all 
prior  parties,  bat  may  notice  his  next  im- 
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mediate  Indorser,  who  la  bound  to  notice  his 
tndotaer,  etc..  In  the  aame  manner  as  t(  the 
bill  or  note  had  been  negotiated  for  a  valua- 
ble consideration."  And  in  this  connection 
attention  may  be  called  to  the  fact  that  the 
Bank  of  Huntington  is  not  a  party  defend- 
ant to  thlB  suit,  and  no  effort  is  made  In 
the  case  to  fix  responslbiUtjr  upon  It  or  to 
obtain  Judgment  against  it  And,  ag^n,  In 
the  case  of  PhlUpe  t.  Harberlee,  46  Ala. 
597,  it  was  held  that  "notice  of  the  protest 
of  a  note  or  bill  of  exchange  may  be  glTen 
to  an  Indorser  through  the  post  office,  not- 
withstanding the  place  where  payment  was 
to  be  made,  and  where  the  demand  and  pro- 
test were  made,  was  that  of  his  residence, 
when  the  hold^,  who  Is  the  owner,  lives 
elsewhere."  And  npon  this  question,  in  New 
Torlk,  In  the  case  of  State  Bank  of  Troy  t. 
Bank  of  the  Capitol,  41  Barb.  343,  it  was 
held  that  "in  the  case  of  a  bill  or  note  sent 
to  a  bank  as  agent  for  collection  merely.  In 
the  absence  of  an  express  contract  or  of 
commercial  usage.  It  Is  not  obligatory  on  the 
collecting  bank  to  notify  and  duly  charge 
all  the  prior  parties  to  the  paper,  but  only 
its  own  principal  or  Immediate  Indorser." 
And,  upon  this  qnestion,  see  Bank  r.  Smith, 
132  Mass.  227,  and  Spencer  t.  Ballon.  18  N. 
Y.  327;  3  Rand.  Com.  Paper,  K  1240,  1241. 
In  section  1240  It  Is  said:  "Notice  may  be 
transmitted  from  one  indorser  to  another, 
and  so  back  to  the  drawer  of  the  bill,  how- 
ever clrcuitotiB  the  manner  of  giving  notice 
may  be.  And  such  a  notice  Is  sufficient, 
althoQgb  the  holder  and  the  remote  party 
may  live  in  the  same  town."  And  in  sec- 
tion 1241  the  law  la  stated  to  be  that  "an 
agent  for  collection  Is  only  required  to  give 
notice  of  dishonor  to  his  principal."  And  in 
2  How.  66,  It  Is  held.  In  Burke  v.  McKay: 
"Neither  is  it  a  necessary  part  of  the  official 
duty  of  a  notary  to  give  notice  to  the  in- 
dorser of  the  dishonor  of  a  promissory  note." 

Now,  the  evidence  in  the  case  under  consid- 
eration shows  that  the  note  in  controversy 
was  discotmted  by  the  Big  Sandy  National 
Bank  of  Catlettsburg,  Ky.;  that  it  was  pre- 
sented there  by  W.  H.  Crum,  who  got  the 
money  on  It;  that  said  bank  sent  said  note 
to  the  Bank  of  Huntington  for  presentment; 
that  the  defendant  Z.  T.  Vinson  was  a  resi- 
dent of  the  city  of  Huntington;  and  that  T. 
H.  Harvey  resided  near  the  city  of  Hunting- 
ton, W.  Va.,  and  received  his  mall  at  that 
place.  When  said  note  had  been  presented, 
on  the  day  of  Ita  maturity,  at  the  First  Na- 
tional Bank  of  Huntington,  and  payment  had 
been  refused,  aid  note  was  dnly  protested,  as 
above  stated,  and  notices  sent  to  the  Big 
Sandy  National  Bank;  and,  the  same  day 
said  notices  were  received,  they  were  placed 
in  separate  ttirelopes,  pro^er^  stamped,  and 
directed,  one  to  Z.  T,  Vinson,  and  another  to 
T.  H.  Harvey,  at  Hnntlngton,  W.  Va.;  and 
they  state  In  tbeUr  testimony  that  they  never 
recdved  dtber  of  said  notices.  It  Is  true  that 
the  cashier  of  the  Big  Sandy  National  Bank 


Is  uncertain  as  to  tlie  date  when  be  rec^ved 
said  notices,  and  says  that  it  may  have  been 
the  17th  or  18th  of  April.  The  protest  was 
on  the  13tb  of  April,  1891,  but  he  states  on 
cross-examination  that  he  received  them  the 
next  morning  after  the  note  was  protested,  and 
that  be  mailed  the  notices  of  protest  to  said 
Harvey  and  Vinson  on  the  same  morning. 
Under  this  state  of  facts,  did  the  drcnit  court 
err  In  refusing  to  give  the  Instruction  asked 
for  by  the  plaintiff,  and  In  glvhig  the  Instmc- 
tion  asked  for  by  the  defendants,  both  of 
which  are  set  forth  above,  and  present  in  a 
few  words  the  true  controversy  In  this  case? 
The  defendante  Harvey  and  Vinson  conteod 
that,  under  the  circumstances,  unless  notice  of 
protest  was  personally  given  to  them,  or  I^t 
at  their  dw^Ing  house  or  place  of  business, 
they  were  released  fnmi  their  liability  as  In- 
dorse rs  of  said  note;  while  the  plaintiff,  on 
the  other  hand,  contends  that  It  had  a  right  to 
send  the  notice  of  protest  as  It  did  throogb 
the  mall,  and  thereby  hold  them  as  Indorsers. 
whether  they  received  them  or  not  Parsons, 
In  his  work  on  Mercantile  Law,  at  page  115, 
says:  "Each  party  receiving  notice  has  a  day 
or  until  the  next  post  after  the  day  in  which  be 
receives  It  before  he  is  obliged  to  send  the 
notice  forward.  Thus,  a  banker  with  whom 
the  paper  la  deposited  for  collection  Is  consid- 
ered a  holder,  and  entltied  to  a  day  to  give 
notice  to  the  depositor,  who  then  has  a  day 
for  his  notice  to  antecedent  parties."  Now, 
while  It  is  true  that  a  bank  to  which  a  note 
Is  indorsed  for  collection  Is  such  a  holder  that 
It  may  give  notice  to  all  prior  indorsers  npoD 
the  note,  yet,  as  we  have  seen,  it  Is  not  bound 
so  to  do.  All  that  la  required  of  such  bank 
Is  to  give  notice  to  Ite  immediate  Indorser; 
and  in  this  Instance  the  Indorser  to  whom  the 
Bank  of  Huntington  was  bound  to  give  notice 
did  not  reside  at  Huntington,  but  at  Gatietts- 
burg,  Ky.  Therefore  the  notice  could  be  giv- 
en through  the  mail.  When  the  bank  at  Cat- 
lettsburg received  such  notice,  then  the  duty 
devolved  upon  It  to  notice  the  {Hior  indorsers  if 
It  wished  to  hold  them,  which  It  did  by  placing 
notices  in  the  mail  the  same  day  on  which 
they  received  notice  to  wit,  the  next  day  after 
the  protest;  and,  if  said  bank  had  the  right  to 
do  this,  It  bound  said  Vinson  and  Harrey, 
whether  they  received  the  notices  or  not  In 
2  Bob.  Prac.  <New),  at  page  102,  we  find  it 
stated  that  "it  has  been  held  by  the  supreme 
court  of  Penn^lvania  and  by  the  supreme 
court  of  the  United  States  that  notice  to  a 
party  put  Into  the  post  f^Oce  of  the  town 
wherein  the  presentment  and  demand  are 
made  will  be  suffldeot  when  be  lives  b^wid 
the  limits  of  the  town,  and  it  may  be  directed 
to  him  at  that  town  if  Its  post  office  be  the 
nearest  to  his  resldmce,  and  that  at  which  his 
letters  are  received";  citing  Bank  v,  Law- 
rence, 1  Pet  680;  Jones  t.  Lewis,  8  Watta 
&  S.14. 

In  the  case  we  are  considering,  the  indorser 
Harvey  did  not  reside  in  the  dty  of  Hnnt- 
lngton, but  racelTed  his  mall  at  Hantingtcau 
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The  Indoner  VlnBon,  bowcTer,  did  reside  In 
the  city  of  Himtliigton,  and  the  question  1b 
wbetber,  so  residing,  he  was  entlUed  to  per- 
scmal  serrlce  of  notice;  and*  if  ttaeie  was  way 
party  In  tbe  dty  <a  Huntington  who  was 
bound  to  gire  blm  notice  of  the  dishonor  ot 
said  note^  he,  po'lups,  wonUI  be  entitled  to 
personal  service,  either  athisreoldenceorplaoe 
of  business,  although  In  the  case  of  Boyd's 
Adm'r  T.  City  SaT.  Bank.  15  Qrat  fiOl.  it  was 
held  that  where  "an  Indorser  of  a  negotiable 
note  dies  taitestate  befm  It  falls  due,  and, 
when  It.ftUlB  due.  It  Is  regnlarly  protested  for 
nonpayment,  and,  no  person  having  then  quali- 
fied as  administrator  on  tbe  estate  of  the  in- 
dorser, tiie  notary  on  the  same  day  deposits  In 
the  post  office  at  Lynchburg,  where  the  note 
had  beoi  made  payatde  and  discounted,  the  no- 
tice of  protest,  directed  to  the  legal  repre- 
sentative of  tbe  Indorsw,  Lynchburg,  the  in- 
dorser having  lived  in  tbat  place,  and  his  fam- 
ily BtUl  living  in  the  same  house,  the  notice  la 
suffldent"  Mcuicure,.  J.,  In  dellveaing  the 
opinlonof  the  court  Is  that  case,  said:  **Whi]e 
It  has  been  long  and  veil  settled  that,  If  the 
perUes  to  give  and  receive  notice  reside  In  dif- 
ferent places,  the  notice  may  be  sent  by  mall, 
so  in  the  other  it  seems  to  be  well  settled,  at 
least  as  a  general  rule,  tiut.  U  they  reside  in 
tbe  same  place,  tbe  notice  mnst  be  personal; 
that  la,  must  be  glvoi  to  the  Inmvldual,  or 
left  at  hiB  domicile  or  place  of  business.**— cit- 
ing 1  Am.  Lead.  Caa.  (4th  Ed.)  886,  and  notes, 
and  2  Rob.  Prac.  (New)  191.  But  of  late  tbe 
courts  have  strongly  Inclined  to  restrict  the 
general  rule  referred  to,  and  bare  utabUshed 
many  exertions  to  It,  as  may  be  seen  by  re- 
ferring to  the  case  of  Bank  v.  Lawrence.  1 
Pet  578,  cited  In  1  Am.  Lead.  Casi  402,  403, 
and  the  notes.  The  law  la  stated  thus  in  the 
case  of  Linn  v.  Horton,  17  Wia  167:  "The 
holder  of  a  bill  or  note  may  rely,  If  be  chooses, 
on  the  responsIbUlty  of  his  Immediate  In- 
dcMver,  and  need  not  give  notice  of  protest  for 
nonacceptaoce  or  nonpayment  to  any  previous 
party."  And  In  tbe  caae  of  Griffith  v.  Ass- 
man,  48  Ma  66,  that  court  held  that,  "when 
the  notary  making  a  protest  knows  tbe  resi- 
dence of  all  tbe  Indorsera,  be  may  at  once  send 
tbe  notice  of  protest  to  each  one  Individually, 
when  they  will  l>e  bolden  In  the  order  of  their 
IndorsemaitB.  But  tbe  holder  Is  not  supposed 
to  know  any  of  the  parties  except  the  one  who 
has  Indorsed  the  paper  to  him,  and  eecb  one 
Is  supposed  to  know  the  one  from  whom  he 
has  received  It  The  contract  Is  direct,  and 
the  relation  Is  Immediate  betweoi  each  In- 
dorser and  bis  Immediate  Indorsee,  and  tbe 
notice  Is  suffldent  If  It  comes  to  each  Indorser 
from  such  Indorsee  as  soon  as  he  is  advised  of 
the  protest.  Nor  does  the  rule  vary  although 
the  parties  live  in  difTerent  dtles.  The  hold- 
er  la  only  required  to  notify  the  (me  who  in- 
dorsed to  him.  unless  be  desires  to  hold  other 
parties  who  might  escape  responsibility  If  not 
notified  In  their  town.  Nor  is  there  any  dlf- 
fermce  If  the  last  indorsement  is  f<»  collection 
mdy." 


In  the  case  we  are  considering,  tbe  last  In- 
dorsement was  for  collection  only,  and  notice 
was  idren  to  flie  Big  Bandy  National  Bank, 
that  indorsed  said  note  toe  collection,  cm  the 
same  day  the  note  was  protested.  Story  on 
Bills  of  Bxdiange  (section  2M)  says:  ''Where 
there  are  nuniw)UB  parties  in  succession  on  tbe 
Mil  as  drawers  or  indomas,  who  are  entitled 
to  notice^  and  may,  as  drawers  or  indorsers; 
be  liatde  on  the  dishonor  of  the  Mil,  not  only 
to  the  header,  but  to  any  Intermediate  In- 
dorser standing  between  him  and  themselves, 
It  Is  apparent  that  as  each  of  such  succcea- 
slve  parties  Is  entitled  to  a  full  day  to  give 
notice  to  any  antecedent  party  In  the  bill,  sev- 
wal  days  m^  ^pse  wltliout  any  laches  In 
any  party,  between  the  time  of  the  dishonor 
and  the  time  of  notice  Uiereof  to  the  drawer 
or  the  otiier  ear^  Indorsaa.  Nay,  this  may 
occur  in  respect  to  parties  all  of  whom  reside 
bt  the  same  town;  and  yet  if  the  notice  Is 
communicated  to  them  in  regular  succession, 
making  an  allowance  of  one  day  for  each  par- 
ty who  rectives  notice  to  gin  notice  to  tbe 
antecedent  parties,  th^  wlU  all  be  hdd  lia- 
ble^ and  tbe  notice  be  deemed  soffldent  to 
bind  them.**  In  tbls  connection  I  refer  also 
to  tbe  case  of  Bank  t.  Taylor,  84  N.  T.  128. 
where  it  Is  held  tbat  "the  whole  doty  of  tbe 
bolder  of  a  iHrotested  bill  Is  dlsdiarged  1^ 
notice  to  tils  Immediate  indorser.  and  all  par- 
ties to  the  bill  or  note  will  be  charged  if  ttiey 
receive  notice  in  due  course  from  their  Im- 
mediate subsequent  Indorsers.  When  the  «d- 
lecting  agent  of  the  bolder  resides  In  the  same 
dty  with  one  of  the  Indorsers.  It  does  not 
modify  tbe  rule  as  above  stated."  The  opin- 
ion of  the  court  in  this  case  was  well  oon- 
sldovd,  and.  In  condudlng,  the  following 
hiD«nage  is  used:  "Tbe  text  writers  and  all 
tbe  autbcnlties  I  have  examined  concur  In  the 
doctrine  tbat  the  whole  duty  of  the  holder  is 
dtschai^ed  by  notice  to  bis  immediate  preced- 
ing indorser,  and  that  all  prior  indorsers  are 
fixed  If  they  receive  reasonable  notice  of  the 
dishonor  of  the  bill  or  note  from  their  Imme- 
diate ivlor  Indorser.  These  rules  have  long 
been  settled  and  familiar  to  those  dealing  in 
notes  and  bills  of  excbang&  It  Is  of  the  ut- 
most Importance  that  roles  of  this  charac* 
tor,  when  once  promulga>ted,  should  be  ad- 
hered to,  and  we  are  not  at  liberty  to  depart 
from  them  If  we  would,  I  find  no  case  where 
an  exception  has  been  made  by  reason  of  tbe 
circumstance  tbat  an  intermediate  indorser 
la  a  resident  of  tbe  same  town,  dty,  or  village 
with  tbe  holde*.  If  be  Is  not  tbe  Immediate 
prior  indorser  of  the  holder  at  the  time  of  pro- 
test the  whole  dnty  of  the  holder  Is  dischar- 
ged by  the  notice  to  Ills  Immediate  indorser, 
and  all  parties  to  the  bill  or  note  will  be 
charged  If  they  receive  notices  In  dne  course 
from  their  immediate  aubsequent  Indorsers." 
See  Bank  v.  Taylor,  7  Bosw.  466,  whwe  this 
question  Is  cartfnlly  considered  and  numer- 
ous authorities  dted;  also,  84  N.  Y.  128,  where 
the  last-named  caae  was  affirmed  on  ai^ieal. 
See^  alsok  tbe  esse  of  HiU  r.  Bank,  8  Humph. 


Digitized  by  Google 


778 


SOUTHEASTEIIN  REPORTER,  Vol.  2t 


(W. 


670,  Id  which  It  appears  that  "an  agent  resident 
New  Orleans.  Hdd,  that  this  notice  was 
for  ooltecUon,  and  which  was  protested  for 
nonacceptance,  gave  notice  to  the  principal, 
resident  at  NasbTlIle,  and  the  principal  there- 
upon gave  notice  to  the  Indorser,  reddent  at 
Xew  Orleans.  Held,  that  this  notice  was 
good."  In  the  case  at  har  the  evidence  shows 
that  the  notices  to  Harvey  and  Vinson  were 
in  due  time  placed  In  prepaid  eavelopes,  and 
delivered  in  the  post  office  at  Gatiettsburg,  a 
town  about  12  miles  from  Huntington,  be- 
tween which  towns  the  mall  Is  carried  twice  a 
day.  On  this  point.  Parsons  on  Bills  and 
Notes  (page  478)  says:  "In  other  words,  the 
sender  Is  botmd  to  use  due  diligence;  and  on 
this  point  It  Is  sufficient  diligence  if  the  let- 
ter be  put  Into  the  regular  poet  office,  for  it 
cannot  be  asked  of  any  sender  that  he  should 
have  any  oversight  of  or  Interference  with  the 
public  service  of  the  post  office;  and  there- 
fore be  ts  held  to  no  liability  for  accident 
there,  however  it  may  happen," — citing  nu- 
merous cases  In  note.  Now,  It  Is  true  that 
In  the  case  of  Insurance  Co.  v.  Wilson,  20 
Va.  528,  2  S.  E.  888.  Woods,  J.,  in  delivering 
the  opinion  of  the  court,  on  page  54(1,  29  W. 
Va.,  and  page  888,  2  S.  B.,  saya:  "When  a 
negotiable  note  is  dishonored.  It  is  the  duty  of 
the  holder  to  give  Immediate  notice  of  such 
dishonor  to  the  indorser;"  and  that,  "when 
the  indorser  resided  In  the  same  town  where 
the  demand  is  made,  the  notice  must  be  per- 
sonal, or  left  at  his  dwelling  house,  or  place 
of  business."  And  the  same  Is  held,  in  sub- 
stance, in  the  case  of  Bowling  v.  Harrison,  6 
How.  248.  It  Is  there  held  that,  "where  the 
holder  of  a  protested  note  and  the  party  en- 
tltied  to  notice  reside  In  the  same  city  or  town, 
notice  should  be  given  to  the  party  entitled  to 
It,  either  verbally  or  In  writing,  or  a  written 
notice  must  be  left  at  his  dwelling  house  or 
place  of  business."  A  party,  however,  to  be 
entitied  to  such  notice  must  be  one  to  whom 
the  holder  residing  in  such  city  or  town  was 
bound  to  give  notice;  and  in  the  case  of 
Inauxanoe  Oo.  t.  Wilson,  supra,  speaking  of 
the  mode  of  service  npoo  an  Indorser,  what 
Indorser  la  Intended  and  referred  to?  Surely, 
it  was  and  la  intended  thait  the  Indomw  to  be 
so  peFsonaily  served  with  notice  la  one  that 
the  holder  was  bound  to  serve  notice  upon; 
but,  as  we  have  seen,  tiie  ^nk  of  Uonting- 
ton,  which  was  the  holder  Id  the  dty  of  Hunt- 
ington, which  held  the  note  by  Indorsement 
from  the  Big  Sandy  National  Bank  for  the 
purpose  of  collection,  was  not  bound  to  serve 
notice  upon  tither  Harvey  or  Vinson,  but  was 
only  bound  to  give  notice  to  its  immediate  in* 
dorser,  the  Big  Sandy  National  Bank;  and, 
when  that  was  done,  Its  whole  duty  with  ref- 
ermcetoaald  note  was  performed,  and  the  duty 
then  devolved  upon  the  Big  Sandy  National 
Bank  to  g^ve  notice  to  the  prior  Indoraas  In 
due  time,  if  It  wished  to  hold  theiu.  This 
last-named  bank  was  the  hold«  for  value, 
the  real  owdw  of  the  note  having  discounted 
It;  and  wb»  it  imdwtook  to  glre  notice  to 


the  prior  Indorsera,  and  among  them  Harvey 
and  Vinson,  raiding  in  a  different  town  from 
the  location  of  said  bank,  all  that  was  re- 
quired of  It  was  to  properly  mail  such  notice 
In  due  time,  directed  to  said  Harvey  aad 
Vinson,  respectively,  addressed  to  each  of 
them  at  Huntington,  where  they  receive  their 
mall;  and,  having  done  this,  said  indorsers 
would  not  be  released  as  such,  although  the 
notice  was  never  received.  In  the  case  of 
Bowling  V.  Harrison,  supra,  it  is  also  held 
that  the  term  "bolder"  inclvides  the  bank  at 
which  the  note  is  payable  and  the  notary  wlio 
may  hold  the  note  as  the  agent  of  the  owner 
for  the  purpose  of  making  denumd  and  pro- 
test In  this  case  the  note  waa  sent,  as  is  Uie 
almost  uniform  custom,  to  the  bank  at  whldi 
It  was  payable  for  collection;  and.  as  we 
have  seen,  the  bank  to  which  a  note  is  thus 
sent  is  a  bolder  to  such  an  extent  that  It  may 
give  notice  to  the  Indorsers;  and,  if  it  un- 
dertake to  do  so,  an  Indorser  residing  In  tbe 
same  city  or  town  Is  entitled  to  personal 
service,  but  It  Is  not  bound  to  give  such  no- 
tice, and,  as  I  think  the  weight  of  authority 
shows,  it  is  only  bound  to  give  notice  to  its 
Immediate  Indorser,  and.  U  such  Indorser 
wishes  to  give  notice  to  prior  indorsers,  be 
may  do  ao  through  the  mall  If  such  indorser 
resides  at  a  different  place,  even  thougn  such 
indorser  may  reside  in  the  same  town  in 
wliich  the  bank  is  located  to  which  it  was  sent 
for  ooilection;  and.  as  to  the  duty  of  the  no- 
taiy,  in  the  case  of  Burke  t.  McKay.  2  How. 
06,  it  Is  held  that  "it  Is  not-  a  necessary  pan 
of  the  official  duty  of  a  notary  to  give  notice 
to  the  Indorser  of  the  dishonor  of  a  ivomiissory 
note." 

I  therefore  think  the  circuit  court  erred  in 
rejecting  the  instruction  asked  toe  by  tbe 
plalnUCr,  and  In  giving  the  instruction  asked 
for  by  the  defendants,  and  In  rendering  the 
Judgment  complained  of,  relea^ng  and 
oneratiDg  said  Harvey  and  Vinson  as  Indors- 
ers upmi  said  not&  The  Judgment  complaio* 
ed  of  is  therefore  reversed  aa  far  aa  It  ex- 
onerateB  said  Harvey  and  Vlnsui  frmn  lia- 
bility as  Indorsov  upon  aald  note,  mad  the 
verdict  of  the  Jury  Is  set  aside  so  fas  as  It 
finds  tor  the  defendants  T.  H.  Harv^  and 
Z.  T.  Vinson.  A  new  trial  la  awarded  as 
to  tiiem,  and  the  case  Is  remanded  to  the 
cult  court  of  Cat>til  county,  for  further  pro- 
ceedings to  be  had  therdn,  with  costs  to  the 
plaintiff  in  error. 

On  Rehearing. 
(April  13.  1896.) 
This  cause  was  submitted  at  the  Januar; 
term.  1894,  and  the  foregt^ng  t^lnton  was 
banded  down  at  the  spring  special  term, 
1894,  and  a  rehearing  was  then  awarded, 
since  which  time  no  additional  brief  or  argn* 
meat  has  been  submitted  by  tbe  deCMidaots 
in  etrcv.  A  brief,  however,  has  been  filed  by 
the  plaintiff  In  error;  and  althongb  I  have 
carefully  gone  over  the  case  and  the  autlMWi- 
ties  cited,  and  to  which  I  have  bad  access,  I 
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see  no  caose  to  &Itw  my  opinion.  The  true 
role  EB  It  appears  to  me  Is  stated  In  Bank  t. 
Taylor,  7  Bosw.  466,  wbere  It  Is  held  tbat 
"there  is  no  role  requiring  that  the  Indorser 
residing  in  the  same  town  as  the  acceptor 
shall  be  notified  the  next  day  after  the  pre- 
sentment, where  the  banker  at  whose  In- 
stance the  bill  la  protested,  and  to  whom  no- 
tices of  protest  are  sent,  does  not  reside  In 
said  town.  It  Is  enough  to  charge  him  that 
the  true  owner,  malls  notice  to  him  by  the 
first  mail  of  the  day  next  after  tbat  on  which 
he  In  due  course  receives  notice  of  dishonor, 
such  owner  and  Indorser  residing  in  differ- 
ent towns."  That  case  was  taken  to  the 
court  of  appeals  of  New  York,  and  the  report 
of  the  result  is  found  In  34  N.  Y.  128,  where 
It  Is  held:  "The  whole  duty  of  a  protested 
bill  Is  discharged  by  notice  to  his  immediate 
indorser,  and  all  parties  to  the  bill  or  note 
will  be  charged  if  they  receive  notice  In  due 
course  from  their  Immediate  snbaequent  tn- 
dorsers.  When  the  collecting  agent  of  the 
holder  resides  in  the  same  city  with  one  of 
the  Indorsers  of  the  bill,  it  does  not  modify 
the  rule  as  above  stated."  In  the  case  of 
Bowling  V.  HaiTlaon,  6  How.  24^  If  the 
Planters'  Bank  of  Vlckaburg  liad  sent  notice 
of  protest  to  Bowling,  who  resided  In  Mary- 
land, which  It  bad  a  perfect  right  to  do,  It 
would  then  have  done  all  tbat  was  required 
of  It  to  hold  Bowling  and  relieve  Itself  from 
responsibility,  and  thai  Bowling  would  hare 
had  a  perfect  right  to  send  notice  through 
the  mall  to  Etarrfsmi  at  Tlcksbnis;  but  the 
bank  haring  elected  to  serve  the  notice  di- 
rectly upon  Harrison,  the  Indorser,  who  re- 
sided in  the  same  dty,  service  had  to  be 
made  personally.  My  oonelnslon  Is  that  the 
Judgmoit  of  the  drcnit  court  mast  be  re- 
veEsed  BO  tar  as  It  exonerates  said  Harvey 
and  Tlnstm  from  llablUty  as  Indorsers  upMi 
saM  note;  the  verdict  of  the  Jtiry  most  be 
set  aside  ao  far  as  It  finds  for  the  defendants 
T.  H.  Harvey  and  Z.  T.  Vlnwm.  A  new  trial 
is  awarded  as  to  them,  and  the  cause  Is  re- 
manded to  the  circuit  court  of  Cabell  county, 
for  further  proceedings  to  be  had  therein, 
with  costs  to  the  plalntltF  in  error. 

BRANNON,  J.  On  first  impression  I  was 
of  opinicui  last  term  ttiat  the  Judgment  dis- 
charging Harv^  and  Vlnscm  was  r^ht  bat 
furtho-  refiectkm  and  exsininatlon  have 
brought  me  to  the  same  eondnsion  announced 
by  Judge  ENGLISH.  Pt^t  18  in  Insurance 
Co;  T.  WUson,  20  W.  Va.  528,  2  S.  EL  888, 
correctly  states  the  role  as  it  was  before  sec- 
tion 8,  c.  99,  Code,  was  amended'  by  chapter 
4,  Acts  1801,  80  as  to  read  as  fbtmd  In  the 
edition  of  1801  of  our  Code.  Said  point  says: 
"Where  the  Indorser  resides  In  the  same  dty 
cor  town  wbere  the  demand  of  payment  is 
made,  the  notice  to  the  Indorser  must  be  per- 
sonal, or  left  at  his  dwdUng  house  or  place 
of  bturinesB."  But  which  indoner  is  here 
meant?  Does  It  mean  tbat  if  any  one  of  sev- 
eral Indorsers,  tanmedlate  or  remote,  lives  in 


the  town  where  the  demand  of  payment  Is 
made,  he  must  be  given  personal  notice?  Or 
does  It  only  mean  that,  if  the  Immediate  in- 
dorser live  there,  he  must  have  personal  no- 
tice? That  depends  on  whether  the  collect- 
ing bank  must  notify  all  or  only  its  immedi- 
ate Indorser.  Some  banks  notify  all;  some, 
only  the  party  sending  the  note.  1  Daniel, 
N^.  Inst.  S  331.  Some  authorities  hold  that 
the  collecting  bank  must  notify  all  Indorsers, 
so  as  to  bold  all  bound;  some  other  authori- 
ties hold  that  notice  given  by  the  collecting 
bank  to  its  principal  In  time  to  enable  him  to 
give  reasonable  notice  to  those  to  whom  be 
intends  to  look  Is  sufficient,  the  bank  being 
regarded  as  the  real  holder  so  far  as  giving 
and  receiving  notice  Is  concerned.  Id.;  note 
in  Allen  v.  Bank.  34  Am.  Dec.  311.  1  think 
that  the  bank,  to  discbarge  Itself  from  liabili- 
ty, need  only  give  timely  notice  to  its  in- 
dorser, and  that  If  that  Indorser  give,  within 
the  time  allowed  by  law,  notice  to  the  prior 
indorser,  be  Is  bound.  Judge  Moncure  prop- 
erly says;  "While,  on  the  one  hand,  It  Ims 
been  long  and  well  settled  that,  if  the  parties 
to  give  and  receive  notice  reside  In  different 
places,  the  notice  may  be  sent  by  mall.  So, 
on  the  other.  It  seems  to  be  well  settled,  at 
least  as  a  general  rule,  that,  if  they  reside  in 
the  same  place,  the  notice  must  be  peraonal." 
Boyd's  Adm'r  v.  City  Sav.  Bank,  15  Orat. 
SOS.  Who  are  the  parties  to  give  and  re- 
ceive notice?  is  the  question.  I  have  with 
some  hesitation  concluded  that,  to  start  out. 
the  collecting  bank  Is  a  holder  for  this  pur- 
pose. It  gives  notice  to  him  who  Indorsed 
the  note  to  it  If  that  Indorser  live  in  the 
same  town  with  the  bank,  the  notice  must  be 
personal;  If  he  does  not  live  there,  notice 
may  be  sent  by  mail;  and,  though  a  remote 
Indorser  may  live  In  the  place  where  the 
bank  is,  that  does  not  require  the  bank  to  ^ve 
him  notice,  personal  or  otherwise.  Bank  t. 
Taylor,  84  N.  Y.  128.  If  it  does  give  notice 
to  him,  it  ought  to  be  personal.  Ransom  v. 
Mack,  88  Am.  Dec.  610.  This  is  because 
the  law  only  required  the  bank  to  give  notice 
to  its  Indorser.  When  the  bank  gives  its  im- 
mediate indorser  notice,  be  has  a  certain  time 
to  give  notice  to  tbe  party  who  indorsed  the 
cote  to  bim,  by  personal  s«Tlce,  If  living  in 
the  same  town,  or,  if  not,  he  may  use  the  mall. 
So  on  through  tbe  line  of  indorsement  Thus, 
tbe  place  of  common  residence  shifts  with 
eadi  Indorsement  One  who  is  an  Indorser 
to  nnothw  is  the  person  to  receive  notice,  and 
the  other  Is  tlie  one  to  give  notice;  and  in  the 
next  step  be  who  received  this  noUce  be- 
comes the  one  who  is  to  give  notice  to  some 
one  who  Indorsed  it  to  him.  In  this  case  tbe 
Bank  of  Huntington  was  holder,  and  gave 
notice  to  the  Catlcttribarg  bank  by  man,  as  » 
resided  in  another  town.  And  the  Catletta- 
burg  bank  must  give  notice  to  Cmm  by  per- 
sonal service,  if  living  tn  Gatiettsbnrg,  others 
wise  by  mall:  and  so  on  throi^fa  the  line  of 
IndorsemeDtB.  Any  one  In  the  line  has  rights 
being  a  holder  entitled  to  look  to  all  iweced- 
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ent  titSomeia,  to  sire  notice  to  &U  of  them, 
SlTlnir  personal  notice  or  by  mall,  according 
as  they  live  in  the  same  town  or  not  Wheth- 
er personal  notice  or  by  mail  shall  be  given 
is  according  to  whethw  the  particular  party 
required  to  give  notice  lives  in  the  same  town 
with  the  one  to  whom  the  notice  is  to  be 
given.  If  he  undertakes  to  notify  all,  be 
most  conform  to  this.  The  law  saya  that  he 
who  is  to  give  notice  must  give  personal  no- 
tice to  a  person  residing  in  the  same  town 
with  him.  That  does  not  mean  some  one  liv- 
ing in  the  same  town  who  is  an  indorsa",  but 
not  Indorser  to  the  person  giving  the  notice. 
If  that  Indorser  Is  not  notified  according  to 
law,  he  is  released,  and  therefore  any  holder 
ought  to  have  a  tight  to  notify  all  prior  In- 
dorsers,  by  notice  proper,  according  as  it  Is 
between  him  and  them;  but  If  he  notifies 
only  his  indorser,  trusting  that  his  Indorser 
will  notify  his  own  Indorser  so  as  to  bold 
him,  he  need  not  give  personal  service  to  any 
one  but  his  own  Indorser  living  In  his  own 
town;  and  having  done  this,  if  his  indorser 
gives  notice,  proper  as  between  himself  and 
his  Immediate  Indorser,  the  lattw  is  bound  to 
any  holder  subsequent  It  Is  only  a  question 
of  notice  of  a  fact.— that  Is,  nonpayment;  and, 
come  from  whom  It  may,  unless  a  stranger, 
it  Is  raough.  See  Bank  v.  Taylor,  34  N.  T. 
12S.  If  the  above  be  true.  If  A.  make  a  note 
to  B.,  resIdNit  at  Charleston,  payable  at  a 
Charleston  bank,  and  B.  Indorse  to  C.  of 
New  York,  and  G.  Indorse  It  to  D.,  of  Mel- 
bourne, and  D.  sent  It  to  the  Gharleettm  bank 
for  collection,  notice  of  dishonor  need  not  be 
given  to  B.,  though  living  at  Charleston,  but 
to  D.,  of  M^bonme;  and  If  be.  In  due  time 
after  receiving  notice,  send  notice  by  mail  to 
G.  at  New  York,  and  then.  In  due  time,  send 
notice  to  B.,  at  Charleston,  by  mall.  B.  will 
be  bound,  though  he  get  notice  months  after 
nonpayment  This  consideration  largely  In- 
duced me  to  the  first  opinion  I  entertained,— 
that  personal  notice  from  the  bonk,  or  its 
agent  the  notary,  must  be  given  at  once  to 
B..  because  living  at  Charleston;  but  it  seems 
that  while  It  may  be  so,  it  need  not  The 
many  cases  relating  to  this  subject  are  calcu- 
lated  to  confuse  and  mislead,  especially  the 
generality  of  the  language  that,  when  the  in- 
dorser lives  in  the  same  town,  he  must  have 
personal  notice.  The  change  by  the  act  of 
1891,  dispensing  with  the  necessity  of  person- 
al notice  of  nonpayment  renders  the  matter 
of  little  Importance,  save  as  to  cases  before 
Its  passage. 


(40  W.  Va.  621) 

DEWING  et  al.  v.  HUTTON  et  al. 
<6tiis«me  Court  of  Appeals  of  West  Virginia. 
April  13.  1885.) 

LisH  or  Maviobs  roa  Exprxsrs  ow  Bcbikbss  — 
EaroBosiiaMT— Tbosts— Bbpokt  or  BBrsBsB. 
1.  An  ageot  with  nnrestricted  management 
«f  a  mcrcaatile  farming  and  general  trading 
bn«IneB8,  carried  on  in  his  name,  with  the  richt 
to  baj,       and  exdiange,  has  a  Ilea  on  ail  the 


Jropnty  acenmnlated  In  radi  bnriness.  and  is 
is  pouessioa,  for  all  advancements  made,  ex- 
perses  and  liabilities  Incnrred,  proper,  necessary, 
or  Incident  to  sach  business,  which  is  superior 
in  right  to  any  lien  which  may  be  created  on 
snch  property  by  the  rented  owner  thereof; 
and  while  he  may  not  without  the  consent  of 
those  interested,  transfer  or  assign  ench  lien 
to  another,  yet  he  has  the  right  to  sell  a  suf- 
ficient amount  of  sudi  property  to  satisfy  sach 
liabilities,  or  may  transfer  the  possession  there- 
of to  a  trustee,  to  be  held  by  him  until  such 
liabilities  are  fully  discharged,  and  the  lien  there- 
by extinguished. 

2.  The  possession  of  the  trustee  ander  such 
circnmstances  Is  the  possession  of  the  agent  and 
the  lien  Is  not  released  or  waived. 

3.  Such  trustee,  with  the  consent  of  the  lo- 
terested  parties,  may  sell  the  property  and  ex- 
tinguish the  lien. 

4.  When  a  commissioner  to  whom  a  cause 
Is  referred  to  settle  large  and  intricate  matters 
of  account  containing  maiur  contested  items,  re- 
turns a  report  showing  only  an  aggregation  of 
items  in  accordance  with  bis  conclusions,  and  the 
report  is  excepted  to  for  this  reason,  and  the 
circuit  court  overrules  such  exceptions  and  con- 
firms the  r^wrt  on  appeal,  this  court  will  re- 
verse the  decree  of  confirmation,  and  remand  the 
cause,  that  a  proper  Itemised  statemrat  of  such 
accounts  may  oe  made. 

(Syllabus  by  the  Oonrt) 

Appeal  from  drcnlt  court,  Itandolph  coun- 
ty. 

Action  tqr  W.  8.  Dewing  and  othen  against 
Ellhn  Hutton  and  others.  Plaintiffs  bad 
Judgment,  and  defendants  appeat  Revers- 
ed. 

Butcher  A  Harding,  John  Branaon,  John 
W.  Mason,  L.  D.  Strader,  and  Brown,  Jack- 
son &  Knight  for  appellants.  W.  T.  Ice 
and  D.  D.  Talbott  for  app^ees.  Slwln& 
MelTin  ft  Owing,  for  eredlton. 

DBNT,  J.  Appeal  of  Ellhn  Hutton  and 
others  from  a  final  decree  rendered  by  the 
circuit  court  of  Randolph  connty  In  a  certain 
chancery  cause  therein  pending  at  the  suit 
of  W.  S.  Dewing  A  Sons.  The  circumstan- 
ces which  gave  rise  to  this  litigation  are  as 
follows,  to  wit:  The  plaintiffs,  citizens  of 
Kalamazoo,  state  of  Michigan,  in  the  year 
1885.  sent  defendant  Winchester,  an  experi- 
enced timber  man.  Into  the  state  of  West 
Virginia,  with  authority,  as  their  general 
agent  In  whom  they  reposed  great  confl- 
dence,  to  buy  timber  lands  for  them.  His 
agency  was  to  be  kept  a  secret  &t  least  for 
a  time,  and  purchases  were  to  be  made  In 
hlB  name;  they  to  furnish  the  means,  and 
pay  hiro  a  salary  of  ^2S  per  week.  Winches- 
ter, on  the  26tb  day  of  May,  1885,  entered 
Into  a  written  contract  with  defendant  But- 
ton—a  man  of  wide  experience  and  influence, 
and  already  In  the  business— to  make  pnr- 
clAses  for  him  according  to  the  stipulations 
and  conditions  contained  In  such  contract 
This  wsB  certainly  within  the  scope  of  Win- 
chester's agency,  and  innred  to  the  beneflt 
of  the  plaintiffs,  who,  by  their  many  acts 
of  acceptance,  etc.,  fnlly  ratified  what  Win- 
chester had  done  In  this  regard.  This  con- 
tract embraced  lands  within  a  certain  boand* 
ary  an  the  head  waters  of  Cheat  river.  In  the 
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coantles  of  Randolph  and  Pocahontas.  A 
large  territory  was  thus  purchased,  and  pass- 
ed Into  the  possession  and  control  of  the 
plaintiffs,  who,  through  their  agent,  began  to 
■cut  and  market  the  timber  thereon.  In  the 
meantime  Winchester  and  Button  entered 
Into  a  partnership  to  buy  lands  on  Gauley 
river  and  Its  tributaries;  Button  to  do  the 
buying,  and  Winchester  to  do  the  selling, 
at  a  minimum  price  of  two  dollars  per  acre; 
expeuses  to  be  deducted,  and  the  profits  to 
be  equally  divided  between  them.  After- 
wards B.  L.  Butcher  was  taken  Into  the  part- 
nership, to  assist  in  doing  the  work,  in  a  le- 
gal capacity,  and  to  have  a  share  in  the 
profits.  Winchester  wrote  to  the  plalutlfTs, 
telling  them  of  this  partnership  arrange- 
ment,  and  proposing  to  them  that  they  should 
take  the  lands  at  two  dollars  per  acre,— 
they  to  take  his  share  of  the  profits,  and  pay 
for  the  land,  indudlng  expenses  and  the 
profits  that  would  be  coming  to  the  other 
members  of  the  partnership;  that  this  ar- 
rangement was  to  be  kept  a  matter  of  secre- 
-cy  between  themselves.  The  plaintiffs  at 
first  declined  to  enter  into  the  arrangement, 
but  finally  consented,  with  the  understanding 
that  Butcher  was  to  be  bought  ont,  which 
was  done,  and  he  was  retired  from  the 
partnership.  Afterwards  Button  was  In- 
formed that  the  lands  had  been  sold  to  the 
plalDtlflCs  at  two  dollars  per  acre,  and  plain- 
tlffs  furnished  the  money  to  pay  for  the  lands, 
the  expenses,  and  one-half  the  profits  to  But- 
ton. It  was  the  consideration  of  the  fact  that 
th^  were  to  have  one-half  the  profits  that 
Induced  plaintiffs  to  purchase  these  lands. 
In  the  meantime  Winchester  and  Button  had 
entered  largely  Into  the  store  and  farming 
business  at  Hnttonsvllle,  In  Randolph  coun- 
ty, which  was  principally  managed  by  Win- 
chester, through  his  agent,  John  0.  Arbogast, 
In  whose  name  such  bncdness  was  run,  and 
by  him  conducted  as  manager.  The  fact 
that  Winchester  and  Button  were  tacitly 
understood  to  be  behind  him  gave  him  stand- 
ing and  credit,  and  a  large  amount  of  prop- 
erty was  accumulated  In  his  name.  Wln- 
cbestOT  used  the  money  of  the  philntltb  in 
this  business,  pretending  to  them  that  It 
was  going  Into  the  land  purchases,  but  with 
the  understanding  with  Button  that  if  his 
earnings  and  Interest  In  the  land  sales  were 
sufficient  to  cover  the  Arbogast  Investments, 
in  a  final  wlnd-np,  Hutton  was  to  have  all 
the  Arbogast  property.  Being  speculative 
and  vlstonaiy,  no  othw  result  was  ever  con- 
templated by  them,  especially  Wlnchestw, 
but  how  he  was  to  derive  auy  benefit  from 
the  arrangement  is  not  made  to  apprar.  W. 
8.  Dewing,  becoming  aware  of  the  extrava- 
gant notions  and  transactions  of  Winchester, 
and  the  wild  chase  he  was  leading  Button, 
and  fearing  that  his  firm  was  about  to  lose 
some  money,  owing  to  the  &ct  that  they  ad- 
vanced, as  he  believed,  a  much  larger  aum 
than  they  had  or  would  receive  a  return 
from,  induced  Button,  without  the  knowl- 


edge or  consent  of  Wlnchestw  or  Arbogast, 
to  execute  a  deed  of  trust  on  all  his  proper- 
ty, including  the  Arbogast  property,  for  the 
pui-pose  of  securing  the  "payment  of  the 
account  of  Dewing  &  Sons  against  said  Ellbu 
Button,  which  approximately  aggregates  the 
sum  of  ^,000,  which  sum  is  made  up  of 
cash  advances  to  said  Button  by  said  Dew- 
ing &  Son^  through  their  agent,  A.  H. 
Winchester,  In  the  purchase  in  real  estate  iu 
W.  Va..  subject,  however,  to  settlement  and 
adjustment  hereafter  by  the  parties  in  in- 
terest, as  to  credits."  This  deed  was  execut- 
ed the  16th,  and  recorded  the  17th,  day  of 
November,  1888.  John  C  Arbogast  learn- 
ing of  said  trust  deed,  strenuously  objected 
thereto,  and  refused  to  be  bound  thereby. 
Id  so  far  as  the  property  under  his  con- 
trol was  concerned.— claiming  that  such  prop- 
ty  was  not  the  property  of  EUhu  Button, 
but  was  the  property  of  Winchester,  whose 
agent  he  was,  and  Insisting  at  least  that 
all  debts  contracted  by  him  In  relation  to 
the  badness  were  entitled  to  be  first  paid 
out  of  the  proceeds  of  the  property.  Be  saw 
W.  S.  Dewing,  who  i^reed  that  his  claim 
was  Just,  and  admitted  to  the  various  cred- 
itors in  Wheeling  and  Baltimore  that  their 
debts  ELgalpat  Arbogast  ought  to  be  paid, 
but  refused  to  enter  Into  any  writing  to 
this  eifect  On  the  28th  day  of  November, 
1888,  Hutton  and  Arbogast,  understanding 
that  it  was  with  Dewlng's  consent,  so  ex- 
pressed in  the  deed,  executed  another  deed 
of  trust,  conveying  the  Arbogast  property. 
In  trust,  to  secure  the  claim  of  Dewing  & 
Sons  against  Hutton  and  the  Arbogast  cred- 
itors, on  an  equal  footing.  This  deed  was 
(fl)jected  to,  and  never  recorded.  Finally,  on 
the  3d  day  of  December,  1888,  a  third  deed 
of  trust  was  executed  by  John  C.  Arbogast 
and  Arthur  H.  Winchester,  trustee,  convey- 
ing to  Joseph  F.  HardlDft  trustee,  all  the  Ar- 
bogast property,  to  secure  the  Arbogast  cred- 
itors, pro  rata,  and  was  admitted  to  record 
the  6tfa  day  of  December,  1888.  The  trustee 
under  this  last  deed  took  possession  of  all 
said  property,  and  was  proceeding  to  ad- 
minister the  sam^  and  pay  the  debts  there- 
by secured,  when  the  plalntlflb  filed  their 
bill,  obt^ned  an  Injniutlon,  and  had  said 
property  taken  chai^  of  by  a  receiver  of  the 
court,  and  sought  to  have  their  trust  debt 
declared  a  first  lien  thereon.  Defendant  an- 
swered said  bill,  cbdmlng  that  he  owed  pliUn- 
tlffs  nothing,  but  on  a  fair  settlement  th^ 
woxdd  be  Justly  indebted  to  lilm,  and  prayed 
for  such  a  setUemrat,  and  a  deoree  for  any 
amount  that  might  be  due  him  against  plain- 
tiffs. John  C.  Arbogast  and  his  creditors 
answered,  claiming  that  their  debts  should 
be  first  paid  out  of  the  trust  funds,  in  ac- 
cordance with  the  last  deed.  Other  answers 
were  filed,  and  general  replications  thereto, 
and  special  replications  to  affirmative  mat 
ters.  Plaintiffs  also  filed  an  amended  bill, 
seeUng  further  relief  against  defendant  But- 
ton and  others.   The  cause  was  r^erred  to  a 
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commissioner  to  ascertain  and  settle  the  va- 
rtoiu  controverted  matters  between  the  par- 
ties. The  commissioner  retnmed  his  re- 
port, to  which  the  defradants  excepted,  but 
the  court  oTerruled  the  exceptions,  and  enter- 
ed a  decree  in  favor  of  plaintiffs,  granting 
the  relief  sought;  and  from  this  decree  de- 
fendant Button  and  the  Arhogast  creditors 
appeal. 

The  followinir  Is  the  assignment  of  «*ror8: 
"First  The  court  erred  In  allowing  the  said 
Injunction,  or,  if  not  error  in  allowing  the 
same,  It  was  erron  not  to  dissolve  the  same 
upon  the  hearing  of  the  cause.  Second.  It 
was  error  to  attempt,  under  the  pleadings  In 
the  cause,  to  make  a  general  statement  and 
settlement  of  the  accounts  between  the  plain- 
tiffs and  the  petitioner,  as  the  proceeding 
had  for  its  object,  as  the  plaintiffs  allege,  the 
execution  of  the  trust,  and  the  correction  of 
an  alleged  misapplication  of  the  funds  of  the 
personal  estate  conveyed  In  trust.  Third.  It 
was  error  to  attempt  a  settlement  of  the 
partnership  account  between  the  plaintiffs 
and  the  petitioner,  as  was  done  by  Commis- 
sioner Ward,  who  finds  that  there  was  a 
partnership  between  petitioner  and  A.  H. 
Winchester,  agent  for  the  plaintiffs,  as  to  the 
'Gauley  purchases.'  This  partnership  could 
be  setUed  only  upon  proper  proceedings  uad 
for.  the  purpose,  to  which  B.  L.  Butcher 
would  be  a  necessary  party;  and  for  that 
purpose  a  proper  suit  Is  now  pending  In  the 
said  circuit  court  wherein  the  petitioner  Is 
plaintiff,  and  the  plaintiffs  herein,  B.  L. 
Butcher  and  others,  are  defendants.  Fourth. 
It  was  error  to  decree  In  said  cause,  In  favor 
of  the  plaintiffs,  more  than  ?25,000,  with  in- 
terest from  November  16,  1888,  as  a  Hen  un- 
der the  deed  of  trust  of  that  date,  because 
the  said  trust  deed  only  secured  that  sum  of 
money  'subject  to  settlement  as  to  credits.' 
Fifth.  It  was  error  to  decree  the  proceeds  of 
the  sale  of  the  merchandise,  live  stock,  and 
other  property  of  the  business  at  Huttons- 
vllle  carried  on  In  the  name  of  J.  C.  Arbo- 
gast,  to  the  plaintiffs,  to  the  exclusion  of  the 
creditors  of  said  business,  because  the  social 
assets  of  said  business  should  be  applied  first 
to  the  social  creditors  thereof.  Sixth.  It  was 
error  not  to  have  settled  said  business  at 
Hnttonsvllle  as  a  partnership.  Independent 
from  the  accounts  and  transactions  between 
the  plaintiffs  and  petitioner  on  account  of 
other  matters.  Seventh.  It  was  error  In  the 
court  below  to  overrule  the  several  excep- 
tions taken  by  petitioner,  being  Nos.  1  to  8, 
inclusive,  to  Commissioner  Ward's  report  of 
date  December  16,  1S92,  and  to  confirm  said 
report  as  to  the  matters  excepted  to,  for  the 
reason  stated  in  said  exceptions,  and  now  re- 
ferred to  and  asked  to  be  read  herewith, 
found  on  page  141,  etc.,  of  record.  Eighth. 
It  was  error  to  confirm  said  Commissioner 
Ward's  report,  dated  as  aforesaid,  because 
the  account  raised  and  stated  by  him  be- 
tween the  plaintiffs  and  the  petitioner  em- 
braced items  of  charges  against  the  petition- 


er not  secured  by  his  said  trust  deed,  which 
was  Intaided  to  secure  any  Indebtedness 
which  might  exist  from  him  to  the  plalntilb, 
'made  up  of  cash  advances  in  the  purchases 
of  real  estate'  only.  Ninth.  It  was  error  to 
decree  any  sum  of  money  to  the  plaintiffs 
against  said  petitioner,  because  from  the 
proofs  taken  by  said  commissioner,  filed  with 
his  report  and  made  part  of  the  record.  It 
will  appear  that  petitioner  is  not  indebted  to 
the  said  plaintiffs  in  any  sum  of  money,  but, 
on  the  contrary,  they  are  largely  Indebted  to 
him.  Tenth.  It  was  error  to  confirm  Commis- 
sioner Ward's  said  report  because  the  proofs 
taken  before  him  at  the  instance  of  said 
plaintiffs  clearly  show  that  petitioner  Is  en- 
titled to  credits  on  account  of  transfers  of 
land  made  to  them  under  his  said  contract 
with  their  agent,  A.  H.  Winchester,  of  May 
26, 1880,  in  excess  of  that  allowed  by  commis- 
sioner by  said  report,  aggregating  a  sum  ex- 
ceeding $16,000,  a  part  of  which  was  allowed 
petitioner  in  plaintiff's  account  filed  herein. 
Eleventh.  And  because  the  conclusions  and 
determinations  of  the  commissioner  In  mak- 
ing up  his  said  r^ort  are  not  sustained  ei- 
ther by  law  or  the  evidence  in  this  cause,  as 
appears  from  the  record  thereof  herewith 
presented." 

The  following  are  the  exceptions  to  the  com- 
missioner's report:  "The  defendant  Elihu 
Hutton  excepts  to  the  report  of  Commissioner 
J.  B.  Ward  In  this  cause,  to  be  filed  for  the 
January  tM-rn  of  the  circuit  court  of  Randolph 
county,  1893,  and  now  In  the  office  of  said 
commissioner  for  examination,  for  the  follow- 
ing reasons:  Second.  Because  by  said  report 
said  commissioner  finds  tliat  a  partnership  ex- 
isted between  the  exceptor,  BUhn  Hutton,  and 
A.  H.  Winchester,  the  agent  of  Dewing  & 
Sons,  in  the  matter  of  the  Gfauley  land  trans- 
actions, and  therefore.  In  equity,  between  Hut- 
ton and  Dewing  &  Sons  (a  fact  which  is  clear- 
ly proven  In  this  cause  by  the  evldwice  which 
sliould  be  filed  with  said  report),  and  then,  up- 
on the  hypothesis  that  said  partnership  lias 
been  dissolved,  proceeds  to  settle  said  partner- 
ship matters  upon  the  theory  that  a  dissolution 
of  a  partnership  is  a  settlement  of  that  part- 
nership, and.  In  casting  the  accounts  between 
the  parties,  has  so  intermingled  said  partner- 
ship items  with  items  of  conceded  personal 
matters  of  account  that  It  Is  Impossible  for  ex- 
ceptor or  his  counsel  to  distinguish  between 
them.— a  proceeding  not  warranted  by  the 
pleadings  and  proof  In  this  canse.  All  of 
which,  exceptor  Insists,  is  Illegal,  Inequitable, 
and  erroneous,  and  again  asks  that  all  proof 
taken  by  said  commissioner  touching  the  mat- 
ter hereinbefore  set  forth  be  filed  with  said 
report.  Third.  Because  by  said  report  said 
commissioner,  without  regard  to  the  various 
items  which  go  to  make  up  the  account  of 
plaintiffs  against  exceptor  filed  in  this  cause, 
finds  that  exceptor  has  received  from  plain- 
tiffs, upon  certain  commingled  accounts  grow- 
ing out  of  partnership  and  personal  matters  be- 
tween them,  an  aggregated  balance  of  fl32,- 
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660.28,  in  gach  maimer  as  to  render  It  Impos- 
sible for  exceptor  to  know  which  items  of  said 
acconnt  are  carried  into  said  ag^egate,  and 
which  are  not,  thus  rendetlDg  It  Impossible  for 
exceptor  to  compare  the  commissioner's  find- 
ings with  ihe  proof  In  the  cause;  to  all  of 
which  exceptor  objects  and  ivotesta,  and  asks 
that  said  commissioner  be  required  to  file  an 
itemized  statement  of  account,  composing  said 
sggregals  so  found  by  bim,  with  Ills  said  re- 
port  as  part  thereof.  Fourth.  Because  by  safd 
report  said  commissioner,  contrary  to  the 
pleadings  and  proceedings  In  this  cause,  and 
the  rules  of  law  and  equity  applicable  thereto, 
has  carried  Into  the  aggregate  aforesaid  cer- 
tain items  of  account  between  plaintiffs  and 
exceptor,  growing  out  of  the  said  Gauley  part- 
nership reported  by  him,  when  the  proofs  filed 
before  bim  clearly  show  that  said  partnership 
is  wholly  unsettled;  and  further  because  by 
said  report  said  commissioner  carries  said 
items  of  partnership  accounts  Into  the  aggre- 
gated credits  reported  to  exceptor,  and  into  the 
balance  reported  dne  from  exceptor  to  plain- 
tiffs, wh^  the  proof  shows  that,  excInalTe  of 
said  partnership  matters,  said  plaintiffs  are 
largely  indebted  to  exceptor;  and  further  t>e- 
canse  of  the  attempted  settlement  of  said  part- 
nership matters  by  said  commissioner,  when 
said  proofs  clearly  show  that  one  B.  L.  Butch- 
er, Esq.,  was  a  member  of  said  partnerBhIp, 
that  partnership  Is  unsettled,  and  that  said 
Butaher  Is  not  before  the  court  as  a  party  to 
this  suit;  and  further  because  said  commis- 
sioner, by  said  report,  assumes  that  the  sale 
of  said  Gauley  lands  by  A.  H.  Winchester, 
while  acting  in  his  dual  capacity  of  pai'tner  of 
said  exceptor  and  agent  of  Dewing  &  Sons,— a 
fact  now  known  to  said  Button  at  that  time, 
as  shown  by  the  evidence  before  the  commis- 
sioner,—to  said  Dewing  &  Sons,  was  made 
with  the  consent  of  said  exceptor,  or  is  In  any 
manner  binding  on  him,  because  the  cTidence 
taken  before  said  commissioner  in  this  cause 
wholly  falls  to  warrant  such  assumption  or 
finding.  And  to  sustain  this  exception  refer- 
ence is  again  made  to  the  proofs  and  papers 
aforesaid,  which  are  asked  to  be  filed  with 
said  report,  as  a  part  thereof.  Fifth.  Because 
by  said  report  said  commissioner  finds  that 
exceptor,  Flutton,  does  not  deny  that  he  re- 
ceived from  the  plaintiffs  tbe  several  sums 
making  tbe  said  aggregate  of  $132,600.28, 
when  in  fact  the  pleadings  and  evidence  in 
this  cause  not  only  clearly  show  that  said  ex- 
ceptor denies  owing  any  part  of  said  sum  to 
said  plaintiffs,  but  that  he  also  denies  that  he 
received  any  such  sum  from  them  on  all  ac- 
counts, and  because  said  commissioner  fur- 
ther finds  by  the  finding  of  said  report  last 
aforesaid,  in  effect,  that  the  Items  of  plaln- 
tUTs  account  not  disproved  by  exc^tor  stand 
proven  simply  because  they  appear  on  said 
acconnt  Sixth.  Because  by  said  report  said 
commlssIoDer  aggregates  the  credits  to  which 
he  finds  exceptor  entlfled.  as  against  the  ac- 
count of  tbe  plalntHTB  so  aggregated  as  above 
at  the  sum  of  9100,748.08,  without  reporting  the 


Items  of  exceptor's  accotmt  filed  in  this  cause 
which  go  to  make  up  said  aggregate,  thus 
making  it  Impossible  for  exceptor  to  compare 
said  commissioner's  findings  with  the  prooft 
In  said  cause;  to  all  of  which  exceptor  ob- 
jects, and  aska  that  said  commissioner  be  re- 
quired to  file  an  itemized  statement  of  ac- 
count composing  said  aggregate  so  found  by 
him.  And  said  exceptor  further  objects  to 
said  last-named  finding  of  said  commissions 
because  said  r^rt  shows  on  its  face  that  tbe 
items  coniddered  by  him  in  making  up  said 
aggregated  credits  were  taken  both  from  part- 
nership and  personal  accounta.  Seventh.  Be- 
cause by  said  report  said  commissioner  disal- 
lows a  large  number  of  items  appearing  cm  ex- 
ceptor's account  filed  in  this  cause  against  tbe 
plaintiffs,  when  the  same  are  clearly  proven 
by  tbe  evidence  taken  and  filed  before  said 
commissioner,  and  because,  under  said  find- 
ings of  said  commissioner  In  this  particular,  it 
is  practically  impossible  for  exceptor  to  tell 
which  of  the  items  of  this  said  account  have 
been  allowed  by  said  commissioner,  and  which 
disallowed.  Seventh.  Because  by  said  report 
said  commissioner,  after  properly  finding  that 
exceptor  Is  entitled  to  credit  for  certain  items 
appearing  on  his  account  filed  in  this  cause 
against  the  plaintiffs  by  virtue  of  and  under 
tbe  contract  of  May  28, 18S5,  for  the  purchase 
of  the  Cheat  lands,  disallows  all  the  residue 
of  tbe  items  of  exceptor's  said  account  claim- 
ed by  him  und^  said  contract,  because  the 
lands  for  which  sflld  items  were  charged,  re- 
spectively, were  purchased,  either  after  six 
months  from  the  date  of  said  contract,  or  were 
purchases  made  and  conveyed  by  special  war- 
ranty deeds,  when  said  conti-act  Itself  shows, 
when  construed  as  a  whole,  that  purchases 
thereunder  were  not  limited  to  a  period  of  8l:r 
montlis;  and  further  because  the  proof  taken 
and  filed  before  said  commissioner  (Nearly 
shows  that  the  provisions  of  said  contract  were 
extended  by  parol  agreement  for  sufficient 
length  of  time  to  include  all  the  Items  of  ex- 
ceptor's acconnt  for  lands  purchased  on  Obeat; 
and  further  tliat  tbe  plaintiffs  accepted  aald 
deeds  of  special  warranty  without  objectl<Mi, 
paid  the  purchase  money  therefor,  took  posses- 
sion of  the  lands  so  conveyed,  and  have  held, 
occupied,  and  used  them  continuously  since. 
Eighth.  Because  said  commissioner  by  said  re- 
port finds  that  said  exceptor,  Hutton,  is  In- 
debted to  said  Dewing  &  Sons  in  the  sum  of 
$31,011,  exclusive  of  Interest,  when  the  proofs 
takoi  ifT  said  commissioner,  and  papers  filed 
with  him  (all  of  which  should  be  filed  with 
said  report),  clearly  show  that  nothing  Is  due 
the  plaintiffs  from  this  exceptor  under  the 
pleadings  In  this  cause,  or  under  trust  deed 
of  Novembw  10,  1888.  Ninth.  Because  by 
said  report  said  commissioner  finds  that  the 
supposed  debt  so  found  by  him  to  be  due  from 
exceptor  to  plaintiffs  Is  a  Hen  first  In  priority 
upon  the  personal  property  named  In  the  trust 
deed  of  November  1^  1888,  when  the  proofs 
in  this  cause  clearly  show  that  said  property 
belonged  to  a  partnership  composed  of  said 
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BUhn  Hntton  and  A.  H.  Winchester,  tbe  agent 
of  said  Dewing  &  Sons,  ran  in  the  name  of 
John  O.  Arbogast,  at  HattonsTiUe.  W.  Va., 
and  that  it  was  so  understood  hy  the  parties 
thereto  at  the  time  of  the  execution  of  said 
trust  deed;  and  exceptor  Insists  that  all  part- 
nership debts  shall  first  be  paid  out  of  said 
partnership  effects,  and  farther  excepts  to  said 
last-meutloned  finding  of  said  commissions 
because  be  does  not  r^rt  that  the  legal  title 
to  said  personal  property  passed  to  the  trus< 
tee  under  the  trust  deed  of  December  3,  1S8S, 
instead  of  by  the  trust  deed  of  November  16. 
ISSS,  and  that  the  proceeds  of  the  sale  of  said 
property  should  be  applied  to  the  discharge 
of  the  costs  of  executing  the  said  trust  of  De- 
cember 3, 1888,  and  the  debts  secured  thereby, 
as,  according  to  said  proof,  he  should  have 
done,  and  does  not  find  that  said  peraonal  prop- 
erty belonged  to  the  partnership  last  afore- 
said, and  that  said  partnership  was  a  part  of 
the  said  Gauley  partnership  reported  by  him, 
as  is  clearly  shown  by  the  proofs  and  evi- 
dence, taken  in  this  cause." 

The  exceptions  of  the  Arbogast  creditors 
and  others  are  similar  to  the  ninth  exception 
above,  and  therefore  they  are  an  unneces- 
sary incumbrance,  if  here  copied. 

It  is  a  matter  of  ImpoaribllitT,  in  any  rea- 
sonable space  of  time,  to  take  np  these  prolix 
and  extremely  lengthy  assignments  of  error 
and  exceptions  to  the  commissioner's  report, 
and  dispose  of  them  In  rotation.  The  atten- 
tion of  the  learned  counsel  in  this  and  oth- 
er similar  cases  is  respectfully  called  to  the 
rules  of  this  court,  to  be  found  In  volnme  23 
of  the  West  Virginia  Reports.  If  the  counsel 
would  acquaint  themselves  with,  and  endeav- 
or to  observe,  these  rules,  it  would  be  a  con- 
cession fen*  whlcb  tlie  oonrt  would  be  truly 
gratefuL 

The  two  questions  of  main  importance  pre- 
sented for  consideration  by  this  record  are: 
(1)  Are  the  Arbogast  creditors  entitled  to 
priority  of  paym^t  out  of  the  proceeds  of  the 
Arbogast  property?  (2)  Has  the  commission- 
er made  a  proper  statemrait  and  settlement 
of  the  accounts  between  the  plaintiffs  and  the 
defendant  Button? 

For  some  reason,  beat  icnown  to  themselves, 
neither  plaintiffs  nor  defendants  took  the  tes- 
timony of  Arthur  H.  Wtachester,  and  it  is 
quite  conspicuous  by  reason  of  Its  absence. 
Sometimes  it  was  needed,  and  its  suppression 
must  operate  against  the  plaintiffs,  and  at 
other  times  against  the  defendant  Hutton,  as 
Winchester  appears  to  have  been  the  mutual 
friend  and  the  dual  agent,— seeking,  with  tru- 
ly alnruLstic  disinterestedness,  to  advance  the 
Interests  of  both  without  injury  or  detriment 
to  the  other.  He  wanted  the  plaintiffs  to  be- 
come rich  off  of  their  purchases  through  the 
defendant  Hntton,  and  he  wanted  Hutton  to 
thrive  magniftcently  off  of  his  income  from 
the  plaintiffs,  while  tor  bimaelf  he  bad  no 
thought  except  to  rejoice  In  the  success  of  his 
friends,  I»ought  about  by  his  labora.  In  bis 
seal  to  serve  two  Crlenda  whose  intereata 


were  at  times  adverse,  he  orerreaidied  him- 
self, and  managed  to  get  their  buslnesa  affairs 
In  such  a  tangle  as  to  lose  the  confidence  of 
both,  and  Involve  them  In  a  legal  conflict,  for 
the  Bolndon  of  whtcb  his  evidence  ought  to 
have  great  weight  and  bearing,  yet  It  is  reject- 
ed by  both  alike.  From  the  pleadines  and  the 
evidence,  and  the  lacE  ot  evidence^  it  Is  plain 
that  there  was  no  partnership  existing  be- 
tween defendants  Hutton  and  Winchester,  tf- 
ther  In  his  own  right,  or  as  agent  for  plain- 
tiffs, as  to  the  Arbogast  property.  If  sut± 
a  partnership  existed,  defendant  Hutton 
should  have  alleged  It  in  Us  answer,  and  have 
been  In  position  to  prove  it,  as  the  burden 
was  on  him  to  do  so.  In  this  he  utterly  fails. 
On  the  contrary,  It  Is  perfectly  apparent  that 
no  such  partnership  listed;  that  the  truth 
with  regard  to  this  property  Is  that  A.  U. 
Winchester  started  all  the  Arbogast  business 
with  the  money  furnished  by  plaintiffs  to  bny 
lands,  with  the  understanding  that  he  was  to 
control  and  manage  all  such  business  through 
his  agent,  Arbogast,  until  a  final  settlement  of 
plaintiffs'  affairs  with  Hntton,  and  then,  If 
the  amouutB  coming  to  Hntton  from  the  land 
transacUoDs  were  anffldent  to  cover  the  In- 
vestments In  the  Arbogast  store  and  fann- 
ing business,  the  same  was  to  belong  to  Hot- 
ton.  In  the  meantime  the  title  to  such  prop- 
sty  was  to  remain  In  abeyance,  apparently 
in  Arbogast,  under  the  control  of  Winchester, 
as  the  agent  of  the  plaintiffs,  to  secure  them 
from  any  loss  by  reason  of  the  Investment  of 
the  plaintiffs*  funds  in  such  property  for  the 
ultimate  benefit  of  Hutton.  March  12,  18U8. 
Winchester,  by  letter,  notified  the  plaintiffs  of 
the  tnie  condition  of  this  property,  as  the  fol- 
lowing extracts  show,  to  wit:  "In  Arbc^ast's 
name,  owing  to  fact  I  could  put  him  In  pos- 
session, while  in  my  own  name  I  could  only 
hold  it  constructively.  I  hold  not  lees  than 
910,000  personalty,— everything  he  has,— and 
not  less  than  same  amount  of  his  store." 
"Second  (Gauley).  While,  as  between  yon  and 
myself,  I  am  your  agent,  as  between  him  and 
myself  I  am  his  1^1  partner,  and.  t>efore  the 
law,  would  be  your  trustee  to  hold  a  partner- 
ship with  him.  This  was  formed  first  on 
basis  of  half  and  half.  Then,  my  only  mis- 
take, two  to  him  and  one  to  me,— you,— he 
carrying  all  risks.  Then  last  winter  changed 
back  to  half  and  half,  but  In  consideration  of 
onr  not  only  carrying  the  risk  that  no  longa- 
exlated,  but,  If  essential,  to  carry  his  private 
affairs  to  extent  of  his  prospective  eamlnce. 
Thh:d.  Out  of  both  the  above  grew  an  ele- 
ment of  risk  to  yon,  to  protect  from  which  I, 
as  commissioner,  hold  all  the  outside  matter 
mentioned  on  other  page,  and  am  to  do  so  un- 
til final  settlement  of  each  of  the  first  two  ac- 
counts, after  which  anything  left  Is  Via,  bat 
nothing  before  the  fact  Is  aacwtained."  In 
tbia  lettw  Winchester  Infarms  i^alntUte,  hi 
words  that  cannot  be  mlsanderstood.  of  the 
coudltkm  of  the  Arbogast  propaty;  yet  they 
make  no  attempt  to  r^ndlate  the  arrange- 
ment In  any  way.  bnt  it  anpeara  to  be  perfeci- 
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17  wtlafactory  to  tbem  imtU  W.  S.  Dewing, 
becoming  diMtlsfled  wltb  his  Ann  agent, 
without  coDeultiiig  him  or  obtaining  his  con- 
sent, secretly,  by  Inducements  and  promises, 
obtains  from  defendant  Hatttm  the  deeds  of 
tmst  of  the  16th  NoTembar,  1888,  attaiq;)tlng 
to  conyey  the  Arbogast  property  to  secure  an 
approximate  balance,  to  be  afterwards  as- 
certained, of  ¥26,000  dne  plaintiffs  from  Hut- 
ton.  As  the  extracts  from  tbe  letter  above 
show,  plalntUfs  knew  the  condition  of  this 
property,  and  under  whose  possession  and 
control  it  was,  and  that  it  was  held  In  trust 
as  securi^  for  the  payment  of  the  vwy  claim. 
If  any  secured,  by  the  tmst  deed,  and  so  held 
br  his  firm's  authorized  agent.  Tbe  effect  of 
tbe  acceptance  of  this  deed  of  trust  by  the 
principals  was  to  abrogate  tbe  arrangement 
made  by  their  agent  with  regard  to  said  prop- 
erty, except  In  so  far  as  tbe  rights  of  third 
parties  had  attached;  one  of  the  objeots 
clearly  being  to  oust  the  agency  of  Winches- 
ter with  regard  to  said  property,  and  turn  tbe 
same  OTer  to  another  and  dUferent  trustee. 
Mr.  Dewing  could  have  accomplished  the 
same  purpose  by  going  to  Winchester,  and 
telling  him  that  his  agency  was  at  an  end,  and 
that  he  himself  would  take  charge  of  the 
Arbogast  property  and  business.  But  he  pre- 
frared  to  do  indirectly  what  might  be  unpleas- 
ant for  him  to  do  directly;  and  he  hoped,  to 
some  extent,  by  so  doing,  to  repudiate  tbe 
acts  of  Winchester,  or  at  least  avoid  their 
ratification.  If  Winchester  was  bolding  thla 
property  as  a  private  security  for  bla  own 
benefit,  nothing  could  pass  by  tbe  trust  deed, 
exc^t  Button's  possible  future  contingency, 
which  might  never  happen.  Therefore  It  was 
only  by  recognizing  the  agency  of  Winchester, 
In  so  far  as  the  advancements  to  Button 
were  concaued,  that  tbe  deed  of  trust  could 
effect  the  purpose  for  which  it  was  executed, 
in  any  degree.  In  either  event  the  Arbogast 
debts  must  be  first  paid.  If  it  was  Win- 
chester's private  holding,  Button  could  have 
no  interest  therein,  and  could  convey  none  in 
trust  without  Winchester's  consent  And  if 
held  by  Winchester  as  agent  either  for  Mut- 
ton or  Dewing  &  Sons,  or  both,  he  was  entitled 
to  retain  the  same  until  his  debts  and  ex- 
penses Incurred  In  ration  to  such  property 
were  fully  paid  oGT  and  sallafled.  Being  an 
unrestricted  agent,  with  power  to  sell,  he 
would  have  the  right  to  s^  the  same  for  the 
purpose  of  paying  such  debts.  Arbogast,  the 
agent  of  the  trustee,  would  have  tbe  same 
rights,  especially  when  sustolned  tber^n  by 
his  immediate  principal.  Arbogast  was  the 
general  agent  of  Winchester,  and  known  so 
to  be,  both  to  the  plalntlfTs  and  the  defendant 
Button,  neither  of  whom  ever  raised  a  par- 
ticle of  objection  to  his  agency;  but  he  was 
permitted,  In  his  own  name,  to  carry  on  the 
business  of  trader,  merchant,  and  farmer, 
buying  and  selling  and  contracting  debts,  all 
in  connection  with  such  business.  And  un- 
der section  13,  c  100,  of  tbe  Code,  all  the  prop- 
erty, dioaes  In  action,  stock,  etc.,  acquired  or 
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used  in  such  business,  are  made  liable  for  tbe 
debts  of  such  person.  And  any  conveyance 
of  such  property  by  the  agent  to  secure  tiie 
debto  of  the  principal  not  contracted  by  the 
agent,  and  for  which  be  is  in  no  wise  liable, 
would  be  on  consideratiOD  not  deemed  valu- 
able in  law  as  to  him.  and  therefore  null  and 
void  as  to  the  creditors  of  the  agency  busi- 
ness. And  any  conveyance  made  by  the  prin- 
cipal would  be  abortive,  to  the  same  extent, 
and  for  a  similar  reason.  Otherwise  tiie 
grossest  fraud  could  be  perpetrated  by  tbe 
hidden  principal  and  bis  agent,  the  ostensible 
owner  of  property,  upon  those  Innocently  deal- 
ing with  such  owner  In  relation  to  such  prop- 
erty. An  agent  has  a  lien  on  tbe  funds  and 
property  of  the  principal  In  bis  possession  and 
under  bis  control  for  moneys  advanced  or  lia- 
bilities Incurred,  when  proper,  necessary,  or 
Incident  to  bis  agency.  Mechem,  Ag.  i  684; 
Ituffner  v.  Hewitt,  7  W.  Va.  585;  1  Am.  & 
Eng.  Bnc.  Law,  428;  3  Am.  &  Eng.  Enc.  Iaw, 
833;  Story,  Ag.  §  376.  Baving  such  Uen,  be 
has  the  right  to  pledge  the  property  to  the 
amount  of  tbe  lien.  Warner  r.  Martin,  11 
How.  209.  "Where  an  agent  purchases  goods 
In  his  own  name,  be  Is  clothed  with  all  tbe 
Indicia  of  ownership,  and  has  tbe  right  to 
either  sell  or  pledge  tbe  goods."  Leet  v. 
Wadsworth,  6  Cal.  404.  An  agent  cannot  be 
deprived  of  his  Uen,  without  bis  consent,  by 
any  act  of  tbe  principal.  Arbogast  had  pos- 
session of  the  property  in  controversy,  with 
every  Indicia  of  ownership,  acting  as  the 
agent  of  Winchester.  The  plaintiffs  and  de- 
fendant Button  deny  any  interest  to  tbe  prop- 
erty, exc^t  such  as  the  plaintiffs  may  have  by 
virtue  of  Button's  trust  deed.  If  these  sep- 
arate pretmslons  be  accepted,  the  property 
must  be  regarded  as  belonging  to  Winchester, 
and  Button's  deed  passed  no  title  to  the  trus- 
tee. And  tbe  deed  of  Arbogast  and  Button, 
having  been  made  without  Winchester's  con- 
sent or  knowledge,  is  invaUd  to  so  far  as  it 
secures  any  debto  other  tlmn  those  belong- 
ing strictly  to  the  agency.  And,  in  any  event 
of  ownership,  to  sudi  extent  tbe  last-mention- 
ed deed  was  Invalid,  for  the  reason  that  Ar- 
bogast, in  executtog  It  for  such  purpose  with- 
out the  craisoit  of  Winchester,  as  owner  or 
trustee,  exceeded  Ills  autbority.  But  tbe  trust 
deed  of  the  3d  of  December,  1888,  executed 
by  Arbogast  to  secure  the  agency  creditors, 
was  rendered  valid,  beyond  controversy,  by 
Winchester's  consenting  thereto  and  uniting 
therein.  On  the  other  hand,  treating  tbe  prop- 
erty as  conditionally  Button's  under  tbe 
management  and  control  of  Winchester,  as 
trustee,  through  Arbogast,  as  bis  agent  and 
tbe  ostensible  owner,  both  Arbogast  and  Win- 
chester have  a  Uen  on  said  property  for  all 
liabilities  contracted  In  tbe  management 
thereof,  with  the  right  to  retoln  possession, 
and,  being  dotbed  with  the  power,  tbe  right 
to  aeil  a  sufficiency  thereof  to  pay  such  lla- 
bllitleB,  superior  to  the  righto  of  Hunon,  or 
plaintiffs,  claiming  tbrough  him.  And,  with 
the  eraaent  of  all  latereated  partlfl^  they  bad 
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the  right  to  execute  the  trust  for  the  contin- 
ued security  of  the  liabilities  Incurred,  and 
thus  merge  their  Hen  and  possession  in  the 
trustee,  Harding,  for  their  use  and  beneHt. 
To  this  disposition  of  the  property  the  evi- 
dence, by  a  decisive  and  convincing  pre- 
ponderance, shows  that  both  platntlfls  and 
defendants  consented.  And  this  disposition 
was  In  accordance  with  the  law. 

Admitting  that  plaintiffs  did  not  consent, 
then  the  possession  of  the  trustee  Harding 
remained  the  possession  of  Winchester  and 
Arbogast,  for  the  security  of  their  liabilities, 
and  continues  In  the  receiver.  Cor  the  reason 
that  they  have  never  surrendered  their  legal 
right  to  hold  the  property  for  any  other  pur- 
pose than  the  trust  aforesaid;  and  If  such 
trust,  for  any  reason,  should  not  prove  ef- 
fective, they  are  entitled  to  a  restoration  of 
their  possession  and  lien  aforesaid.  While 
an  agent  may  not  transfer  or  assign  his  Hen 
to  another,  It  being  personal  to  himself,  yet 
he  may  make  another  his  agent  or  trustee  to 
hold  the  property  to  which  the  lien  attaches, 
for  bis  benefit,  until  the  Hen  Is  legally  satis- 
fled.  Bigelow  V.  Walker,  58  Am.  Dec.  164. 
Equity  never  requires  an  honest  grantor  to 
surrender  a  right  not  contemplated  or  includ- 
ed within  the  terms  of  on  Ineffective  grant, 
and  when  the  plaintiffs  seek  its  aid  they 
must  be  prepared  to  do  equity.  Plaintiffs 
may  complain  that  their  funds,  through  their 
agent,  formed  the  basis  of  the  property  Id 
controversy.  When  they  repudiated  and 
ignored  the  act  of  their  agent  in  holding  the 
property  as  a  security  for  them,  and  charged 
the  funds  directly  to  Hutton,  they  waived 
the  right  to  seize  the  property  on  the  grounds 
of  a  misapplication  and  breach  of  trust,  and 
affirmed  the  advancements  made  in  excess 
of  the  land  purchases.  Any  loss  they  may 
incur  by  reason  thereof  they  may  charge  to 
their  attempt  to  rid  themselves  of  their 
agent,  Winchester,  by  an  Indirect,  Instead 
of  a  straightforward,  course.  If  he  had  the 
"big  head,"  their  letters  of  praise  and  con- 
duct of  faith  and  trust  He  at  the  basis  of  it. 
There  Is  nothing  In  this  case  to  indicate  that 
he  was  acting  otherwise  than  zealously.  In 
good  faith,  in  attempting  to  promote  the  re- 
spective interests  of  both  the  plaintiffs  and 
defendant  Hutton.  He  may  have  made  mis- 
takes and  Incurred  loss38.  Such  things  are 
not;  imcommon.  "It  is  human  to  err,  but  It 
is  divine  to  forgive."  Plaintiffs  trusted  him, 
and  if,  by  giving  him  their  confidence  and  al- 
lowing him  the  use  of  their  means,  they  led 
otters  to  trust  him,  they  should  not  expect 
to  escape  the  consequences  of  their  conduct 
to  the  injury  of  Innocent  parties  misled 
thereby.  Of  two  innocent  sufferers,  the  one 
least  to  blame  has  the  letter  equity. 

The  sole  question  for  us  to  decide  is  wheth- 
er the  agency  Hen  of  Winchester  and  Arbo- 
gast is  entitled  to  priority,  as  to  this  prop- 
erty, over  the  U«i  acquired  by  plaintiffs  by 
virtue  of  the  deed  of  trust  from  Hutton.  To 
this  there  can  be  but  one  answer,  anA  tliat 


Is  that  the  Arbogast  creditors,  undw  tibe  dr- 
cumatances  of  this  case,  must  be  first  paid 
out  of  the  Arlxtgast  property,  and  that  the 
plaintiffs'  trust  lien,  when  rightly  ascer- 
tained, must  be  postponed  and  made  second 
In  priority as  against  such  property.  As  a 
case  of  partnership  in  some  respects  analo- 
gous, see  Darby  v.  GlUigan.  33  W.  Va.  246, 
10  S.  E.  400;  also  Baer  v.  WlUdnson.  35  W. 
Va.  422,  14  8.  B.  1,— which  cases  would  be 
pointedly  applicable  if  there  was  a  partner- 
ship between  Hutton  and  Winchester.  The 
oalj  Interest,  then,  that  plaintiffs  have  in  the 
Arbogast  property  by  virtue  of  the  deed  of 
the  16th  November.  1888,  Is  the  right  to  the 
residuum  after  the  payment  of  the  agsicy 
creditors.  They  therefore  had  such  an  In- 
terest In  the  property  as  Justified  the  flUng 
of  their  bill,  and  if  losses  are  sustained  by 
reason  of  the  injunctloii,  the  removal  of  the 
trustee,  and  the  appointment  of  a  receiver, 
it  will  probably  fall  most  heavily  upon  them- 
selves. As  the  amount  secured  by  the  trust 
was  indefinite,  and  subject -to  settlemrat.  It 
could  not  be  properly  ascertained  and  fixed 
without  a  complete  adjustment  of  all  the 
transactions  between  the  plaintiffs  and  de- 
fendant Hutton.  B.  L.  Butcher  Is  not  a 
necessai7  party  to  this  suit,  for  the  evidence 
shows  that  he  long  since  parted  with  Us 
interest  In  the  Gauley  partnership  to  his  co- 
partners. This  partnership  was  first  formed 
between  Winchester  and  Hutton.  It  was  for 
a  specific  purpose.  Lands  were  to  be  bought 
as  low  as  possible,  and  Winchester  was  to 
seU  the  same  for  not  less  than  two  dollars 
per  acre,  and  the  net  proceeds  were  to  be 
divided  between  them.  Winchester  Induced 
the  plaintiffs  to  purchase  the  lands  at  the 
price  named  by  agreeing  that  they  should 
have  his  share  of  the  profits,  and  thereby 
ostensibly  led  them  to  take  tils  place  In  the 
partoersbip.  Defendant  Hutton  was  satis- 
fied with  the  price  of  two  dollars  per  acre, 
as  it  realized  a  very  handsome  profit  One 
partner  has  the  right  to  sell  out  to  the  other, 
and  thus  close  the  relation;  and  there  ap- 
pears to  t>e  no  unsettled  question,  except  an 
to  the  division  or  proper  amount  of  the  prof- 
its. It  Is  true  that  defendant  Hutton  claims 
that  this  Gauley  partnership  had  some  con-, 
necti(m  with  the  Arbogast  business,  but  the 
evidence  falls  to  sustain  any  such  clatni. 
and  his  own  conduct  disproves  it,  supple- 
mented as  it  is  by  the  allegation  of  his  an- 
swer. There  are  a  great  many  disputed 
Items  controverted  by  both  plaintiffs  and  de- 
fendant Hutton  lu  each  other's  accounts,  and 
yet  the  commissioner,  without  making  an 
Itemized  statement,  charges  defendant  Hut- 
ton with  a  total  sum  of  $132,600.28,  and  cred- 
its him  with  a  total  sum  of  $100,748.93,  find- 
ing a  net  balance  of  $39,910.41,  Including 
interest.  The  defendant  excepted  to  the  re- 
port for  this  reason,  as  he  was  unable  to  tell 
what  items  entered  Into  these  aggregate 
amounts,  and  therefore  he  could  not  intelli- 
gently ezc^  to  the  allowance  or  dlsaUow- 
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aace  of  any  ipdclal  Item.  This  exception 
should  bare  been  sastatned,  and  tbe  report 
recommitted,  wltb  direction  to  the  commU- 
Biooer  to  make  an  Itemized  statement,  show- 
ing Item  by  Item  the  credits,  debits,  and  all 
smuB  disallowed.  In  no  other  wi^  can  the 
court  examine  and  pass  npon  such  report, 
unless  it  accepts  as  a  flnallt^  tbe  action  of 
its  commissioner.  Snch,  taowerer,  is  not  the 
law.  A  commissioner  Is  intended  to  aid  the 
court.  This  conrt  has  no  such  officer,  and, 
when  tills  duty  has  not  been  properly  per- 
formed, there  is  no  alternative  but  to  reverse 
the  case,  and  send  It  back  to  be  recommitted. 
To  pursue  any  other  course  would  be  to  try 
the  whole  controversy  de  doto,  impose  on 
tills  conrt  the  duties  of  a  commissioner,  and 
the  determination  of  the  litigation  as  In  a 
court  of  original,  instead  of  appellate,  Juris- 
diction. 

There  is  one  other  exception  to  tbe  com- 
missioner's report  worthy  of  nottee  at  the 
present  time,  and  that  is  that  the  commis- 
sioner rejected  &om  tbe  defendant  Button's 
credits  all  lands  which  were  not  purcliased 
within  six  months  of  the  date  of  tbe  con- 
tract of  the  26th  May,  18^,  or  which  were 
conveyed  with  covenants  of  special  warran- 
ty. If  plalntifTs  obtained  such  lands  and 
conveyances  nnder  and  by  virtue  of  said  con- 
tract by  extension  of  time  or  otherwise,  and 
tiave  possession  and  control  thereof,  without 
repudiating  the  same,  they  should  be  charged 
therewith;  but  each  case  mnst  be  deter- 
mined In  and  of  Itself,  which  can  only  be 
done  when  a  proper  report  is  made.  For  the 
foregoing  errors  tbe  decree  complained  of  is 
reversed,  set  aside,  and  annulled,  and  this 
case  is  remanded  to  the  circuit  court,  to  be 
recommitted  to  the  commissioner,  with  direc- 
tion, without  regard  to  his  former  reports,  to 
make  a  complete  Itemized  statement  of  all 
transactions  between  the  defendant  Button 
and  the  plaintiffs,  by  themselves  or  through 
their  agent,  Winchester,  giving  and  showing 
all  proper  credits  and  debits,  and  each  item 
disallowed,  and  to  be  further  proceeded  in 
according  to  the  foregoing  opinion  and  rules 
of  equltgr. 

(116  N.  C.  570) 

STATE  cx  rel.  EWART  v.  JONES. 
(Supreme  Court  of  North  Carolina.    May  7, 
1896.) 

Crbatjos  of  Court— Vacanct  is  Ofpicb  op 
jcdob— apporntmen't  bt  oovkrxor. 

The  general  assembly,  under  aotbority  of 
Const,  art  4,  §  30,  proridinR  that  the  Keneral  as- 
semblj'  ehall  prescrioe  the  manner  of  electing  the 
preeddina;  officers  and  clerks  of  inferior  courts 
which  they  shall  establish,  in  passing  Act  1805. 
c.  75,  creating  a  criminal  court  with  one  ju<l^, 
provided  that  the  general  assembly  should  "elect 
a  person  to  fill  the  vacancy  In  said  office  which 
shall  be  caased  by  the  ratification  of  this  act" 
The  act  was  ratified  Felnnary  23d.  and  on  Feb- 
ruary 27,  1895,  the  general  assembly  elected  ai 
person  to  fill  the  office.  Htid,  that  between  the 
time  of  the  ratification  of  the  act  and  the  election 
of  the  person  to  fill  the  office  no  constitutional  va- 


cancy existed,  io  as  to  antili<Hlze  tiie  governor  to 
appoint  a  judge,  under  antliority  of  Const  art  8, 
i  10,  providing  for  the  ^ipointmeDt  by  tilm  of  all 
officers  whose  offlcts  are  establlslied  t>y  Hie  con- 
stitution and  whose  appointments  are  not  other 
wise  provided  for;  and  article  4,  S  25,  providing 
that  all  vacancies  occurrioK  in  offices  provide!  for 
by  that  article  shall  be  filled  by  appointment  of 
the  governor,  unless  otherwise  provided  for. 
Avery,  J.,  dissenting. 

Appeal  from  superior  court,  Buncombe 
county;  Graham,  Judge. 

Action  of  quo  warranto  npon  the  relation 
of  Hamilton  O.  Ewart  against  Thomas  A. 
Jones,  to  determine  defendant* a  right  to  be 
Judge  of  the  criminal  circuit  court.  From  a 
judgment  for  defendant,  plaintilTB  relator 
appeals.  Reversed. 

F.  H.  Busbee  and  T.  B.  Purnell,  for  appel- 
lant. W.  W.  Jwies,  F.  A.  Sondiey,  SbepherU 
&  Busbee,  and  T.  F.  Davidson,  for  appellee. 

FAIRCLOTH,  C.  J.  Under  our  form  of 
government,  tbe  sovereign  power  resides 
with  tbe  people,  and  is  exercised  by  their 
representatives  In  the  general  assembly. 
The  only  limitation  upon  this  power  is  found 
In  the  organic  law,  as  declared  by  the  dele- 
gates of  the  people  in  convention  assembled 
from  time  to  time.  In  the  constitution  of 
180S,  these  limitations  are  found,  bearing 
upon  judicial  questions,  mainly  in  article 
4,  and  in  section  4  the  Judicial  power  is 
vested  in  a  court  for  the  trial  of  Impeach- 
ments, a  supreme  court,  superior  courts, 
courts  of  Justices  of  the  peace,  and  special 
courts;  and  the  power  of  such  special  courts, 
as  defined  In  section  19  of  the  same  ar- 
ticle, was  declared  In  State  v.  Pender,  66 
N.  C.  313.  In  tbe  same  article,  §  25,  it  was 
provided  that  tbe  governor  should  fill  all  va- 
cancies occurring  In  the  offices  provided  for 
by  this  article  of  the  constitution,  "unless 
otherwise  provided  for,"  and  it  was  held  by 
this  court  that  the  words  "unless  otherwise 
provided  for"  meant  unless  otherwise  pro- 
vided for  in  this  constitution.  In  the  con- 
stitution of  1868,  no  criminal  court,  nor  any 
other  court  than  those  provided  in  article  4, 
§  4,  could  be  established  by  tbe  legislature; 
and  it  Is  expressly  provided  In  article  3,  §  10, 
that  the  governor  shall  appoint  all  officers 
wbose  offices  are  established  by  this  con- 
stitution, or  which  shall  be  created  by  law, 
and  whose  appointments  are  not  otherwlst. 
provided  for,  and  no  such  officer  shall  be  ap- 
[Kilnted  or  elected  by  tbe  general  assembly. 
Thus  it  was  according  to  tbe  decisions  ot 
this  conrt,  cited  under  the  appropriate  sec- 
tions In  the  present  constitution, 

Tbe  convention  of  1875  revised  and  amend- 
ed the  constitution  of  1S08  In  several  re- 
spects, and  in  the  following,  bearing  on  tbe 
present  question:  (1)  In  article  3,  { 10:  "The 
governor  •  •  •  shall  appoint  all  officers, 
wbose  offices  are  established  by  this  consti- 
tution, and  whose  appointments  are  not  oth- 
erwise provided  for";  omitting  the  words, 
"and  no  such  officer  shall  be  appointed  or 
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elected  ^7  tb»  general  assembly,"  f<razid  In 
the  corresponding  article  and  section  of  the 
constitution  of  1868.  (2)  In  article  4,  S  2: 
"The  judicial  power  of  the  state  shall  be 
vested  in  a  court  for  the  trial  of  impeach* 
ments,"  etc.,  "and  such  other  courts  inferior 
to  the  supreme  court  as  may  be  established 
by  law."  (3)  In  article  4,  3  25:  "AU  vacan- 
cies occurring  in  the  offices  provided  for  by 
this  article  of  the  constitution  shall  be  filled 
by  the  appointments  of  the  governor,  unless 
otherwise  provided  for.  •  ♦  •  If  any  per- 
son elected  or  appointed  to  any  of  said  offices 
shall  neglect  and  fail  to  qualify,  such  office 
shall  be  appointed  to,  held  and  filled  as  pro- 
vided in  cases  of  vacancies  occurring  there- 
in." (4)  In  article  4,  {  30:  "In  case  the  gen- 
eral assembly  shall  establish  other  courts 
inferior  to  the  supreme  court,  the  presiding 
officers  and  clerks  thereof  shall  be  elected 
In  such  manner  as  the  general  assembly  may 
from  time  to  time  prescribe,  and  they  sliall 
hold  their  offices  for  a  term  not  exceeding 
«ight  years."  Upcm  this  last  section  (30)  the 
plaintiffs  right  to  the  office  sued  for  depends. 

From  this  review  we  find  that  under  the 
constitution  of  18GS  the  governor  filled  all 
vacancies  provided  for  therein  not  otherwise 
provided  for,  and  that  no  such  officer  could 
be  appointed  or  elected  by  the  general  as- 
sembly, and  that  the  legislature  had  no  pow- 
er to  establish  other  courts.  And  we  find 
in  the  constitution  of  1875,  {  80,  supra,  that 
the  legislature  is  Invested  with  power  to  es- 
tablish other  courts  Inferior  to  the  supreme 
court,  and  to  prescribe  the  manner  of  elect- 
ing the  presiding  officers  and  clerks  thereof, 
and  this  power  excludes  any  authority  in 
the  executive  to  fill  such  an  office,  under  the 
provisions  of  the  constitution  to  fill  vacan- 
-cles.  This  seems  to  be  the  plain  and  natural 
meaning  of  the  language  of  sections  SO,  31, 
and  other  sections.  In  further  support  of 
such  conatmctlon  and  of  the  Intention,  we 
were  furnished  with  the  Convention  Journal 
•of  187fS,  pp.  175,  176,  showing  by  a  direct 
vote  that  the  convention  refused  to  incorpo- 
rate the  words,  "and  no  such  officer  shall  be 
appointed  or  elected  by  the  general  assem- 
bly," as  it  was  in  section  4  of  the  constitu- 
tion of  1868.  The  Intent  of  the  convention 
in  making  those  changes  la  too  plain  to  re- 
quire further  comment.  The  general  assem- 
bly (Act  1895,  c.  75),  In  pursuance  of  article 
4,  S  30,  supra,  established  a  criminal  circuit, 
composed  of  Buncombe,  Madison,  Haywood, 
and  Henderson  counties,  providing  for  one 
judge,  and  prescribing  the  powers,  Jurisdic- 
tion, etc.,  of  said  court  Section  7:  "That 
such  Judge  may  be  removed  from  office  for 
the  same  causes  and  in  the  same  manner  as 
a  Judge  of  the  superior  court,  and  all  vacan- 
cies In  said  office  shall  be  filled  by  appoint- 
ment of  the  governor,  and  the  person  so  ap- 
pointed by  the  governor  shall  hold  his  office 
until  the  next  general  election:  provided, 
that  the  general  assembly  now  in  session 
"^ill  elect  a  person  to  fill  the  vacancy  In  said 


office,  which  wIU  be  caused  by  the  ratifica- 
tion of  this  act    Ratified  Feb.  23, 1896." 

On  February  27.  1896,  the  legislature  elect- 
ed the  plaintiff,  by  the  requisite  majority,  a 
Judge  of  said  criminal  drcult  to  fill  the  of- 
fice, as  provided  Ini  said  act  On  March  12th 
following,  the  plalntut  applied  to  the  gov- 
ernor for  his  commission,  which  was  refused, 
and  on  the  next  day  the  governor  nominated, 
appointed,  and  commissioned  the  defendant 
as  judge  of  said  criminal  circuit  who  Is  now 
in  possession  thereof.  This  exercise  of  power 
by  the  governor  was  without  authority  lo  the 
constitution  or  the  act  of  assemtdy.  There 
was  no  vacancy  in  the  office,  such  as  Is  con- 
templated by  the  constltutimi,  to  be  filled  by 
the  governor.  There  was  In  fact  no  vacancy. 
It  was  simply  the  abort  Interim  between  the 
establishment  of  the  ottlce  and  the  electltxi  of 
the  person  to  fill  it  Was  it  necessary  for  the 
legislature  to  elect  the  officer  In  the  same 
breath  that  created  the  office,  in  order  to  pre- 
vent a  constitutional  vacancy  to  be  filled  oy 
the  executive,  when  the  act  itself  declared  the 
purpose  of  that  body  to  ^ect  the  officer?  The 
question  seems  to  fnml^  the  answer.  TUhe 
fact  tliat  the  word  "vacancy"  is  used  In  the 
proviso  does  not  affect  the  question.  Sup- 
pose the  legislature  had  declared  that  the  in- 
terim of  four  days  should  or  should  not  be  a 
vacancy,  that  would  not  help  the  matter;  for 
it  Is  not  the  province  of  that  body  to  6et»- 
mine  the  1^1  effect  and  ccoieequences  of  its 
own  action.  It  Is  manifest  that  the  purpose 
was  to  prevent  a  constitutional  vacancy.  The 
case  of  People  t.  Wilson,  72  N.  G.  155,  bss 
been  invoked  on  this  question.  There,  D.  u. 
Starbnck  had  been  duly  elected  Judge  of  the 
eighth  judicial  district  and  after  long  delay 
he  dedined  to  accept,  and  so  notified  the 
governor.  Thia  court  hdd  that  to  be  a  vacan- 
cy to  which  the  governor  should  appoint  ex 
neoeasitate,  as  the  l^islatare  was  forbidden 
to  fill  the  place  by  article  3,  S  10,  and  on  the 
further  ground  that  the  public  would  suffer 
wltiiont  a  judge  tor  the  district  Here  the 
legislature  had  the  consFtitnUonal  power  to 
create  the  office  and  fill  it  and  tiie  plaintiff 
was  reedy,  and  tried  to  enter  promptly. 
There  Is  no  analogy.  Onr  opinion,  then,  is 
that  the  plaintiff  Is  entitied  to  the  office  sued 
for,  and  that  the  judgment  below  Is  erroneous. 
Ueveraed. 

AVERY,  J.  (concurring).  The  power  to  fill 
by  appointment  ail  vacancies  occurring  In 
the  offices  provided  for  by  the  article  devoted 
to  the  judicial  department  was  conferred  up- 
on the  governor  of  the  state,  both  by  section 
31  of  article  4  of  the  constitution  of  1868,  and 
by  that  section  as  amended  by  the  constitn* 
tlonal  convention  of  1S75  (Const  art  4,  S  25), 
unless  oth^wlse  provided  for.  The  provi- 
sions added  to  the  original  section  were  man- 
ifestly made  In  view  of  the  declsdou  of  this 
court  hi  People  v.  Wilson,  72  N.  0.  155,  and 
were  Intended  to  limit  the  tenure  of  the  ap- 
pt^teea  at  the  chief  executive  whether  to 
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fill  a  vacancy  by  the  deetb  or  rerigiutlon  of 
an  Incnmbent,  or  1^  the  refosal  of  a  povon 
elected  to  qualify  in  the  time  Intervening  be- 
tween the  making  of  the  appolntmrat  and  the 
next  regular  election  for  members  of  the  gen- 
eral assembly,  together  with  a  reasonable  in- 
terval for  qualiOcatlon.  The  oonstltutlon,  as 
amended  In  1ST5,  added  to  the  list  of  tribn- 
naia,  to  which  the  Jadidal  power  of  the  state 
was  delegated,  in  addition  to  superior  courts 
and  conrts  of  Justices  of  the  peace,  "snch  oth- 
er courts  Inferior  to  the  supreme  court  as 
might  <may)  be  established  by  law."  After 
giving  to  the  legislature,  in  section  12,  art 
4,  the  power  to  allot  and  distribute  the  juris- 
diction not  pertaining  to  the  supreme  court 
among  the  courts  established,  or  which  might 
be  established,  by  law,  the  convention  of  1875 
made  specific  iKVvlslon  for  flUing  the  office 
of  judge  of  any  new  tribunal  which  might  be 
created  by  the  legislature,  In  pursuance  of 
section  30,  art  4,  upon  the  coastmction  of 
which  this  controvosy  mainly  d^nds,  snd 
which  Is  as  follows:  "In  case  the  general  as- 
sembly shall  establish  other  courts  Inferior  to 
the  supreme  court,  the  presiding  officers  and 
clerks  thereof  shall  be  elected  In  such  manner 
AS  the  general  assmbly  may  from  time  to 
time  prescribe,  and  th^  shail  hold  their  of- 
fices for  a  term  not  ecceeding  eight  years." 
The  office  of  judge  of  **tbe  criminal  drcidt 
court  of  Buncombe,  Biadlson,  Henderson  and 
Haywood  counties"  is  the  subject-matter  of 
this  controvCTsy,  and  was  created  by  a  statute 
<Law8  1896,  c.  76)  ratified  February  23,  18B6. 
It  Is  provided  in  section  7  of  the  act  that  an 
election  shall  be  h^d  for  tlw  first  full  term 
of  four  yeaiv  at  the  next  general  Section, 
and  that  vacancies  In  the  office  shall  be  filled 
by  the  governor,  subject  to  the  condition, 
however,  "that  the  g^ieral  assembly  now  in 
session  shall  elect  a  person  to  fill  the  vacancy 
In  said  office,  which  shall  be  caused  by  the 
ratification  of  this  act";  and  that  "said  per- 
son shall  hold  his  office  until  his  succeasor 
shall  be  elected  by  the  qualified  voters  of  said 
conntleB  of  Buncombe,  Madison,  Haywood 
and  Henderson  at  tiie  next  geneial  election, 
and  the  peisoo  so  elected  aball  hold  bis  term 
of  i^ce  ss  ^vlded  fat  sectifm  6"  (for  a  term 
of  four  years).  On  the  27th  of  Febmavy, 
tSSS,  the  general  assembly  proceeded  to  elect 
a  penon  to  fill  tibe  office  till  tba  next  general 
election,  and  llie  rdator.  Bwart,  lectived  the 
regntalta  majority  of  both  bonssB.  The  gor- 
emor  rabseanoitiy  sent  tbe  name  of  t]ie  de> 
fendant,  Jones^  to  tiie  senate  Cor  omflrmatlon, 
and,  OD  failure  of  that  body  to  act  on  his 
reoomnoulatitm.  lasned  a  commission  to  Uie 
defendant,  and  by  vlrtne  at  this  appointmoit 
be  Is  the  present  incumbent 

The  right  of  the  governor  to  enrdse  the 
power  of  appointment  confeired  1^  section 
25,  art  4f  Is  c<mtingent  upon  the  occurrence 
of  a  vacancy,  And  Uie  absence  of  any  other 
express  prorisicm  for  filling  It  Conceding 
that  a  vacancy  occurred  Immediately  <m  the 
ratification  of  the  act,  on  February  28d,  and 


existed  at  least  tin  Febmaiy  27tb,  the 
controrursy  Is  narrowed  down  to  the  point 
whether  the  general  assembly  was  vested 
with  authority  to  provide  by  the  act  that 
such  vacancy  should  he  filled  by  the  sub- 
sequent election  during  the  same  session. 
The  warrant  of  authority  for  electing  the  re- 
lator is  to  be  found,  as  his  counsel  contend. 
In  the  provision  of  section  30.  art  4,  of  the 
constitution,  that  tbe  "presiding  officer  and 
clerk  shall  be  elected  in  such  manner  as  the 
general  assembly  may  from  time  to  time 
prescribe."  The  constitutional  amend- 
ments, made  In  1875,  were  ratified  by  the 
people  in  1876,  and  took  effect,  In  accord- 
ance with  the  ordinance  of  the  convention, 
on  the  1st  day  of  January,  1877.  On  the 
10th  day  of  the  following  March,  a  criminal 
court  for  Wake  county  was  created  by  stat- 
ute, and  It  was  provided.  In  sections  6,  9, 
and  11  of  the  act  (Laws  187e~77,  c.  2T1), 
that  the  Judge,  solicitor,  and  clerk  should 
be  elected  by  the  general  assembly.  In  the 
case  of  State  v.  Oales,  77  N.  C.  283,  brought 
by  tbe  clerk  of  the  8ui>erior  court  to  test 
the  right  of  the  clerk  of  the  new  criminal 
court  elected  by  the  legislature,  to  take  from 
the  plaintiff  the  emolum^ts  Inuring  to  tbe 
f<HTner  from  the  criminal  business  thereto- 
fore cognizable  exclusively  In  the  superior 
court  It  was  held  that  the  act  establishing 
the  tribunal  was  constitutional,  and  that  the 
plaintiff  accepted  his  office  in  contempla- 
tion of  the  legislative  authority,  under  sec- 
tion 19,  art  4,  of  the  constitution  of  1868, 
authorizing  the  creation  of  special  courts,  to 
diminish  Its  emiMnments  as  an  Incident  to 
tbe  transfer  of  the  criminal  butinesa  to  any 
other  court  which  it  had  the  power  to  cre- 
ate. The  court  said:  "He  [Bunting]  took 
his  office,  therefore,  with  a  knowledge  that 
the  legislature  might  establish  a  criminal 
court  substantially  the  same  with  that  which 
they  did  establish  by  the  act  of  18T6-77.  c 
271,  under  the  amended  constitution,  and  of 
which  they  made  the  defendant  clerk." 
The  authority  of  the  legislature  of  1870-77 
to  elect  a  clerk  was  derived,  if  it  existed, 
from  section  30,  art  4.  of  the  amended  con- 
stitution, and  could  not  be  sustained  with- 
out holding  by  an  unavoidable  Implication 
that  the  "presiding  officer,"  whose  office  is 
coupled  with  that  of  clerk  In  that  section, 
could  likewise  be  rightfully  chosen  by  the 
same  body.  While  the  question  was  not  dis- 
cussed, yet  in  order  to  reach  the  conclusion 
announced  tbe  conrt  must  have  been  of  opin- 
ion, not  (mly  that  the  legislature  had  the 
power  to  create  the  court  bnt  to  elect  the 
clerk  whose  right  to  the  fees  was  sustain- 
ed. If  the  legislature  of  1876-77  bad  the 
power  to  dect  a  clerk,  how  can  It  be  con- 
tended that  In  coupling  "tbe  Residing  offi- 
cers and  dcrto."  the  same  aothority  was 
not  conferred  as  to  tibe  Jndge  both  of  that 
conrt  and  €t  the  criminal  drcoit  created  by 
tbo  act  of  1896? 
It  la  InalBted  that  the  power  of  appolnt- 
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ment  la  tested  In  the  governor  by  section 
10,  art  8,  of  the  constitution,  which  empow- 
ers him  to  "nominate  and  by  and  with  the 
advice  of  the  senate  to  appoint  all  officers 
whose  offices  are  eetabllBhed  by  this  consti- 
tution and  whose  appolntm^ts  are  not  oth- 
erwise provided  for."  The  section  (Bat- 
tle's Revlsal,  p.  42;  Const.  18(18,  art  4,  8  10} 
for  which  this  was  substituted,  by  the  con- 
vention of  1875,  contained.  In  addition  to 
what  Is  preserved  In  the  present  section,  the 
inhibitory  provision  that  "no  such  officer 
shall  be  appointed  or  elected  by  the  general 
assembly."  It  was  In  construing  the  sec- 
tion, as  it  then  stood,  and  when  there  was 
no  conflicting  provision  elsewhere  In  the  In- 
Btnunent  that  it  was  held  in  People  v. 
Bledsoe,  68  N.  O.  457;  People  v.  McKee,  Id. 
429;  and  People  T.  Melver,  Id.  467,— that 
the  legislature  was  not  only  not  empowered, 
but  was  expressly  prohibited,  from  appoint- 
ing trustees  of  the  university  and  the  other 
officers,  the  validity  of  whose  elections  was 
the  auestloD  Involved  in  those  controversies. 
Section  13.  art  9,  of  the  constitution  of  1868, 
was  subsequently  amended  so  as  to  give  to 
the  general  assembly  "power  to  provide  for 
the  election  of  trustees  of  the  University  of 
North  Carolina."  After  this  alteration  In 
the  organic  law,  an  act  (Laws  1873-74,  c. 
64)  was  passed  empowering  both  bouses  of 
the  general  assembly,  by  joint  ballot,  to 
elect  64  trostees  of  the  university,  and  un- 
der its  provisions  the  legislature  proceeded 
to  elect.  In  Trustees  v.  McIver,  72  N.  C.  76, 
Justice  Byn'um,  In  an  able  opinion  delivered 
for  the  court,  and  Ghl^  Justice  Pearson,  In 
a  concnrrlng  opinion,  reached  the  conclusion, 
In  spite  of  the  prohibitory  clause  which  then 
remained  as  a  part  of  section  10,  art  8, 
that  the  amendment  of  1878  did  prorlde, 
within  the  meaning  of  the  constitution,  an- 
other mode  of  selecting  trostees  tlian  by  ap- 
pointment by  the  governor,  and  that  the  act 
of  the  legislature,  in  pursuance  of  which  the 
trustees  were  dected,  was  constitutional. 

If  the  grant  of  power  to  the  legislature 
to  prorlde  for  electing  trustees  was  proper- 
ly held  to  authorize  the  Section  by  the  gen- 
eral assembly,  subject  to  the  same  qualifica- 
tion C^unlesa  otherwise  provided  for")  vblch 
fs  found  In  article  4,  ^  26,  and  deapite  an 
addltlcmal  prohibition  against  legislative  ap* 
poitttment.  It  would  seem  unreasonable  to 
allow  the  same  qoaliflcation  to  restrict  the 
ddegation  of  authority  to  elect  Judges  in 
language  equally  as  clear.  The  sulitle  dis- 
tinction, which  counsel  contend  may  be  fair- 
ly drawn  betwem  the  grant  ot  the  power  to 
provide  for  the  i^eetion  of  an  officer  uid  the 
authority  to  prescribe  the  manner  of  electing 
him,  does  not  seem  to  eitist  or  Is  entirely 
immaterial  for  the  purposes  of  this  discus- 
sion. The  analogy  between  the  case  of 
Trustees  v.  McIver  and  that  at  bar  is  ob- 
vious and  striking.  It  must  be  noted  that 
all  of  the  cases  cited  from  our  own  Iteportn 
to  sustain  the  right  of  the  defendant  were 


opinions  In  support  of  the  executive  power 
of  appointment  when  the  express  grant 
was  made  to  the  governor,  and  there  was  no 
conflicting  constitutional  provision  to  bring 
the  qualification  into  operation. 

It  Is  conceded  that  the  constitution  of  186.^ 
vested  the  general  power  of  appointment  to  fill 
vacancies,  occurring  both  in  judicial  and  ex- 
ecutive offices,  in  the  governor,  subject  only 
to  any  express  provisions  in  the  organic  law 
itself  for  filling  them  otherwise,  and  the  au- 
thority of  the  legislature  has  been  extended 
from  time  to  time,  since  that  constitution  was 
framed,  by  express  delegation  of  authority  as 
to  some  of  both  classes  of  officers,  and  by  re- 
moving the  express  restriction  In  article  3. 
But  before  any  such  express  power  was  given 
or  limited  to  tlie  chief  executive,  when  by  the 
constitution  as  amended  In  1835  no  express 
grant  of  authority  to  appoint  or  elect  was  con- 
ferred upon  either  of  the  co-ordinate  depart- 
ments, the  residuary  power  of  the  people  to 
prorlde  for  filling  offices  already  existing,  and 
to  create  others,  was  exercised  by  their  rep- 
resentatircs  In  the  general  assembly.  As  an 
Instance  of  this  kind,  it  seems  that  the  gen- 
eral assembly,  at  its  session  of  1866-67,  passed 
an  act  (chapter  27)  providing  for  the  establish- 
ment of  a  criminal  court  for  tlie  city  ot  New- 
bem,  and  tor  the  election  by  the  two  honses 
of  a  presiding  judge,  and  that  in  pursuance  of 
the  act  Judge  Green  was  duly  elected,  and  it 
is  a  part  of  the  judicial  history  of  the  state 
that  the  authority  of  the  court  was  recognised 
by  this  court  as  a  part  of  our  Judidal  sys- 
tem. By  my  silence,  I  must  not  be  under- 
stood as  conceding  the  soundness  of  tiie  legal 
proposition  of  counsel  that  sectim  87,  art  1, 
of  the  ccmstitutlon,  was  intended  as  a  restric- 
tion uptm  the  powa*  of  the  graeral  assembly, 
as  the  direct  represeutatires  of  the  people. 
Another  construction  of  the  same  dause  ts 
based  upon  the  idea  that  the  njiresentatlres 
of  the  people  are  rested  with  a  delegated  au- 
thority, restricted  imly  to  the  extent  of  the 
express  grants  In  the  state  constltatlon  to  the 
other  co-ordinate  d^rtments  and  the  au- 
thority delegated  to  the  federal  goremment 
Under  that  interpretation,  "all  power  not  del- 
egated" in  the  constitution  "ranains  in  the 
people,"  to  be  exercised  through  tbeir  rvspn- 
sentatlves,  and  is  not  to  be  considered  as  in 
abeyance,  so  that  it  caimot  be  exercised, 
however  urgent  tiie  necessity  for  its  wet- 
dse  for  the  inibllc  benefit,  exc^  when  the 
people  assemble  by  tb^  delegates  in  conven- 
tion. I  do  not  dedde  this  inta«stlng '  ques- 
tion, because  It  is  not  essential  that  we  sbould 
do  so,  but  we  present  both  sides  of  It  to  ex- 
clude a  cooclndtm  that  might  be  drawn  fran 
a  ftUlure  to  notice  the  contention  at  counsel. 
For  the  reasons  given,  the  Judgment  vt  the 
court  below  is  reversed. 

Tlie  f(»«going  o^nion  was  submitted  tenta- 
tir^,  only  as  an  embodiment  at  my  own 
riews  before  that  of  the  court  was  prepared. 
It  encountered  objection  on  the  part  of  my 
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brethren  upon  Uie  ground  that  it  conceded  the 
existence  of  a  vacancy  between  the  time  when 
the  act  took  effect  and  the  election  of  the  re- 
lator. It  was  Intended  only  to  admit,  for  Uie 
salEe  of  the  argument,  that  when  the  legisla- 
ture provided  for  fllllag  "the  vacancy  in  said 
office,  which  shall  be  caused  by  tbe  ratifica- 
tion of  this  act,"  tbe  construction  which  they 
plainly  put  upon  the  coustltutica  might  by 
possibility  have  been  correct,  but  not  that  It 
was  an  interpretation  adopted  by  the  court 
It  is  entirely  unnecessary,  in  the  decision  of 
tbe  points  involved  in  this  case,  to  determine 
whether  a  vacancy,  within  the  meaning  of  ar- 
ticle 4,  {  25,  for  which  the  governor  can  in 
any  event  designate  the  first  incumbent,  oc- 
curred on  tlie  ratification  of  the  act,  since  ev- 
ery member  of  the  court  concurs  in  the  view 
tbat  the  legislature,  in  the  exercise  of  the 
power  granted  by  article  4,  §  30,  had  provided 
otherwise.  I  deeply  r^ret  that  the  majority 
of  the  court  deem  It  proper  to  define  "a  va- 
cancy," when  without  raising  that  question  we 
might  have  bad  the  advantage  of  entire  una- 
nimity in  our  opinion,  with  such  additional 
weight  as  the  fact  is  generally  considered  as 
giving  to  the  deliverances  of  appellate  courts. 
I  shall  not  enter  upon  the  discussion  of  the 
soundness  of  the  doctrine  that  an  office  can 
be  created  and  remain  unfilled  without  caus- 
ing a  vacancy.  When  that  question  shall  be 
fairly  presented,  I  shall  take  occasion  to  give 
at  length  my  reasons  for  dissenting  from  the 
views  of  the  majority  of  tbe  court.  Meantime 
I  venture  to  express  my  regret  that  such  a 
barrier  to  united  action  has  been,  as  It  seems 
to  me,  unnecessarily  Interposed.  Concurring 
In  the  conclusion  of  tbe  court,  I  dissent  from 
tbe  proportion  that  there  was  no  vacancy  be- 
tween the  ratification  of  the  act  and  the  elec- 
tion of  the  relator. 


<U6  N.  C.  887) 
KLINB  v.  BRTSON  CITY  MANUF'Q  CO. 
(Supreme  Court  of  North  Carolina.    May  7, 

1805.) 

CaAiiOB  or  Tbnde— AcTiox  aoaiitst  FoRsieir 

CORPORATIOS. 

1.  A  domestic  corporation  has  no  residence, 
withiu  the  meanitiK  of  Code,  {  192.  providing 
that,  where  the  actiou  does  not  have  to  be  brought 
where  tbe  cause  of  action  arose.  It  shall  be  tried 
in  the  coimty  in  which  une  of  the  parties  to  tbe 
action  resides,  and  if  tbe  plaintiff  is  a  nonreaidoit, 
and  defendant  resides  within  the  state,  then  in 
any  county  which  the  plaintiff  may  desijniatc, 
and  an  nclion  may  tiierefore  be  brought  against  it 
by  a  Donreaidcnt  plaintiff  in  any  county. 

2.  Where  a  defendant  obtains  a  change  of 
venue  under  Code,  S  195,  In  order  to  promote  "the 
convenience  of  witnesses  and  tbe  ends  of  justice," 
and  fails  at  the  next  terra  to  docket  the  transcript 
In  the  county  to  which  transfer  is  made,  the  orcier 
is  properly  striclien  out  by  the  court  firantiuK  it. 

3.  The  residences  of  officers  and  directors  of  a 
corporation  cannot  l>e  Imputed  to  the  corporation. 

Appeal  from  saperior  court;  Buncombe 
county;  Boykin,  Ju^lgp. 

Action  by  Lewie  T.  Kline  against  tbe  Bry- 
son  City  Manufacturing  Company.   From  a 


Judgment  for  plaintiff,  defendant  api»eal«. 
AfilrmedL 

Fry  ft  Uttwhjt  txa  appellant  J.  H.  Merri- 
mon,  for  appeUse. 

ChASK,  J.  In  FlBber  t.  Mining  Co.,  105 
N.  a  12S,  125, 10  S.  E.  1055,  it  Is  aald  tbat  If, 
after  obtaining  an  order  for  the  removal  of 
a  caose  to  another  county,  tbe  party  obtain- 
ing the  order  does  not  docket  the  transcript 
at  the  next  term  of  the  court  to  which  It  Is 
removed,  the  court  from  which  It  has  been 
ordered  to  be  removed  can  at  the  first  term 
held  thereafter,  on  proof  of  such  failure, 
strike  out  the  order  at  romoval.  This  la  in 
analogy  to  an  appeal  to  tbis  court,  in  wlilch. 
If  the  transcript  la  not  docketed  here  at  the 
next  term,  the  court  b^w,  on  proof  of  that 
fact,  may,  on  proper  notice,  adjudge  the  ap- 
peal abandoned,  and  proceed  accordingly. 
Avery  t.  Pritchard,  03  N.  G.  266.  The  de- 
fendant insists,  however,  that,  this  being  a 
case  where  tbe  removal  was  a  matter  of 
right;  and  not  resting  in  tbe  discretion  of  the 
Judge,  it  was  incumbent  upon  the  opposite 
party,  and  not  on  Itsdf,  as  the  mover,  to 
have  the  transcript  docketed  In  the  court 
to  which  It  was  ordered  to  be  removed. 
Whether  such  distinction  exists  is  not  before 
us  now,  because  the  removal  was  not  Im- 
perative, but  it  rested  In  tbe  sound  dis- 
cretion at  tbe  court  whether  "the  conven- 
ience of  witnesses  and  the  ends  of  Justice 
would  be  promoted  by  the  change."  Code, 
{  19S  (2).  Code.  I  104,  applies  to  foreign 
corporations.  The  defendant  is  a  domestic 
corfwration,  and  for  the  purposes  of  venue 
may  be  sued  In  tbe  county  where  the  plain- 
tiff resides,  or,  If  he  Is  a  nonresident,  In  any 
county,  subject  to  tbe  power  of  tbe  court  to 
change  the  venue.  Code.  |  102.1  There  Is 
no  statute  requiring  that  a  domestic  .corpo- 
ration shall  be  sued  In  tbe  county  where  it 
has  Ita  principal  place  of  business.  If  this 
were  so,  fire  Insurance  companies  could  be 
sued  upon  their  policies  only  in  the  county 
where  their  principal  office  la  located,  and 
actions  for  damages  against  railroad  cor- 
porations, for  the  same  reason,  could  only 
be  brought  In  three  or  four  counties  in  the 
state.  There  was  a  statute  (Acts  1868-60,  c. 
257)  for  a  brief  period  which  provided  that 
a  railroad  corporation  could  only  be  sued  In 
some  county  In  which  part  of  Its  track  was 
located.  Qrabam  v.  Railroad  Ca,  61  M.  C. 
631.  But  this  was  soon  r^>ealed  by  Acts 
1870-71,  c  281.  Kingsbury  v.  Railroad  Co.. 
G6  N.  O.  2S4.  A  corporation  has  a  principal 
place  of  business,  but  It  has  no  "resld«ice," 


1  Code.  8  192,  provides  that  actions  other 
than  those  which  are  to  be  tried  In  the  coun- 
ty where  the  cause  of  action  arose  shall  be  tried 
in  tbe  county  in  which  a  party  to  the  action  at 
the  commencement  thereof  resides,  and,  if  none 
of  the  parties  n-side  within  the  state,  then  In 
any  county  which  tbe  plaintiff  shall  designate, 
subject  to  the  power  of  tbe  court  to  change  the 
place  of  trial  In  tiie  cases  provided  by  statute 
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vrlthln  the  mtanbis  of  a«ction  102  of  tbe 
Oode^  and  the  residence  of  Its  officers  and  di- 
rectors  cannot  be  Imputed  to  tbe  corporation. 
The  defendant  having  failed  to  docket  the 
transcript  in  Swain  superior  court  at  the 
next  term  after  it  obtained  the  order  of  re- 
moval, the  Judge  at  the  next  aucceedlng 
term  of  Buncombe  superior  court  wblcb  was 
held  thereafter  pnpeelj  atruck  out  the  oi^ 
d«.   No  error. 


(Uft  N.  C.  S«7) 

BANK  OF  NEW  HANOVSB  et  aL  T. 
▲DBIAN  et  aL 

(Somme  Court  of  North  GatoUna.   April  80^ 

1805.) 

Inob  as  to  FEAim— QoBSTioir  voa  JoaT— BQUirr 

JOBISDICTIOK. 

Id  an  action  of  foredoaare  aKBlnst  the  as- 
signee of  an  inBoWent  mortgagor,  the  complaint 
disdoaed  that  the  mortgage  waa  ^ven  to  secure 
Dotee  pajrable  In  three  years,  at  4  per  cent  per  an* 
nnnk,  and  was  not  filed  till  the  mortgagee  became 
inaureat;  and  to  the  answer,  whldi  alleged  that 
the  mortgage  was  given  aoder  an  agreement  and 
with  intent  to  defraad  the  mortgagor's  creditors, 
fdaintiff  demurred.  BM,  that  neither  par^  was 
entitled  to  equitable  relief,  and  the  issae  as  to 
the  fraudnlent  character  of  the  mortgage  aboald 
be  tried  by  a  oonrt  of  law  and  a  Jury.  Averj, 
diasoiting. 

Appeal  from  superior  court,  New  Hanover 
ooontj;  Brown.  Judge. 

Acti<at  by  the  Bank  of  New  Hanover  and 
Junius  Davis,  Kb  receiver,  afftinat  S).  K. 
Bryan,  as  assignee  of  Adrian  &  VoUera,  to 
tiveclose  a  mwtgage:  From  a  Indgment  far 
plalntlgs,  defendant  appeals.  Bereraed. 

On  February  '27,  lifiKJ,  Adrian  &  VoUers 
executed  their  notes  to  the  Bank  of  New  Han- 
over In  the  sum  of  190,000  payable  three  years 
after  date,  bearing  4  per  cent  Interest,  pay- 
able quartorly,  and  on  the  same  day  executed 
a  mortgage  to  secure  tbe  payment  of  said 
Bum,  which  waa  registered  Jnne  19.  1893, 
the  day  on  which  said  bank  closed  its  doors 
and  ceased  to  do  buslnefla.  On  Jnne  20,  1898, 
said  Adrian  &  Tollers  made  an  assignment 
lo  tbe  dtfendant  B.  K.  Bryan  tai  trust  for 
their  credit(ff8,  conveybig  all  their  property, 
Indnfflog  the  property  descxlbed  In  said  mort- 
gage deed.  On  June  19,  1893,  an  action  was 
duly  Institnted  and  pending  In  the  snperiw 
court  at  New  Hanover  conniy,  whovln 
Gabrld  Holmes  and  J.  H.  Waters,  who  sue 
In  behalf  of  themselves  and  aU  other  cred- 
itors of  said  bank,  are  plaintlfTs,  and  the 
Bank  of  New  Hanover  and  others  are  defend- 
ants, in  which  proceeding  plaintiff  Davis  waa 
appointed  receiver  of  said  bank.  The  pres- 
ent action  to  forecloee  said  mortgage  was 
commenced  S^tember  12,  1893,  and  the  de- 
fendant B.  K.  Bryan,  a>  assignee  of  said 
mortgagors,  filed  an  answer,  alleging  that 
said  notes  and  mortgage  were  made  and  de- 
livered under  an  agreement  and  with  Intent 
to  hinder  and  delay  the  creditors  of  said 
Adrian  ft  Vollera,  and  prays  to  have  aald 


mortgage  deed  declared  void,  and  that  plaln- 
tUfs  convey  to  defendant,  etc  The  plain- 
tiffs  demurred  to  said  answer,  whldi  was 
sustained,  with  Judgment  of  foredosnre  In  fa- 
vor of  plaintiffs,  and  defendant  appealed. 

D.  L.  RnaseU,  for  appelant  Oeart*  Boon- 
tree  and  flL  8.  Martin,  tot  appelleea; 

KAIRCLOTH,  0.  J.  It  la  conceded  that, 
ordinarily,  a  court  of  equity  will  not  interfere 
between  parties  to  a  covinous  agreement,  but 
will  leave  them  to  their  strict  legal  remedies; 
also,  as  It  has  been  held,  that  elthor  party  in 
pari  delicto  may,  by  complaint,  answer,  or 
proof,  bring  to  the  attratlon  of  the  court  any 
fraudulent  transaction  to  prevent  the  other 
from  recovering  the  fruits  of  su<^  transaction. 
Turner  v.  Bford,  5  Jones,  Bq.  10^  and  subse- 
quent cases.  Our  view  Is  that  In  such  cases  a 
court  of  equity  will  stay  Its  hand,  and  leave 
the  parties  where  they  are,  to  exercise  tiiefr 
rights  as  they  may  be  permitted  in  a  court 
of  law.  As  no  equity  to  either  party  can  arise 
out  of  an  inequitable  and  illegal  agreement, 
we  fall  to  see  how  this  court,  In  the  eisTdae 
of  Its  equitable  Jurisdiction,  can  aid  dther 
party  to  such  dealings.  It  Is  a  court  of  con- 
science, and  within  the  scope  of  its  powers 
will  be  governed  by  its  own  rules.  We  are 
not  aware  of  any  dedsion  of  this  court  Id 
which  It  la  held  that  It  Is  moved  or  restnlned 
by  the  statute  of  frauds  (Code,  H  IMS,  1946). 
It  is  true  that  In  some  respects  equity  fid- 
lows  the  law,  but  nsver  to  the  extent  of  aid- 
ing in  the  oouBummatlon  of  an  illegal.  Im- 
moral, OF  f  raudnlait  contract.  I«rd  I^iyai 
once  said:  *?t  is  safMt  to  preserve  the  andent 
landmarts  of  tbe  ia.wf*  and  Pearson,  O.  J.. 
Bald:  "If  the  dividing  line  between  law  and 
equity  be  destroyed,  the  adeDoe  of  law  will 
iM  In  utter  confusion,  and  no  one  will  be  able 
to  see  bis  way."  Turner  v.  Eford,  5  Jones. 
Bq.  106^  was  a  bill  to  compel  a  conveyance  on 
a  parol  trust,  but  It  appeared  tlut  tbe  uree- 
ment  was  fraudnlent;  and  the  court  declined 
interfering  to  compel  a  conveyance  of  tbe  le- 
gal titl&  In  Triidett  v.  Wlthenqwon,  74  N. 
a  476,  tbe  court  said:  "Equity  will  not  Intei^ 
fere  to  set  up  any  transaction  founded  •n 
fraud,  certainly  not  agataut  &  pnrdnser  for 
value,  but  wlU  leave  the  parties  to  thdr  le- 
galrighta.*'  In  Ellington  v.  Oorri^  6  Ired.  Sq. 
21.  nptm  a  bUl  to  avoid  a  deed  made  to  de- 
fraud creditOTB,  tbe  court  said:  "Ifiqnlty  will 
not  Interfere  with  the  operation  of  the  stat- 
ute at  tbe  Instance  of  dther  party  to  a  fraudu- 
lent conTeyanca"  In  York  v.  Merritt,  77  N. 
O.  213,  tile  action  waa  by  the  grantee  against 
the  grantor  for  possession  of  the  land  convey- 
ed to  defraud  creditors.  The  court  said: 
"When  tbe  parties  have  united  In  a  tranne- 
Uon  to  defraud  anoth^  or  others,  or  tbe  pob- 
Uc,  or  the  due  administration  of  Justice,  or 
which  Is  against  public  policy,  or  contra  bonos 
mores,  the  courts  will  not  enforce  it  against 
eltber  party."  Again,  in  same  case  (80  N. 
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G.  285,  290),  It  wu  held  "Oat  the  plaintiffs 
conid  Teoorer  [meaning  In  a  court  of  law],  ob 
tbey  were  In  pari  dtilcto,  and  this  court  [eqnl- 
ty],  fn  the  exerdaa  of  Iti  equitable  Jnrladle* 
tltm,  cannot  Interfere  to  gin  rellE^**  State 
T.  Bevers,  86  N.  O.  588,  was  a  case  In  wblch 
defendant  perpetrated  a  fraod  on  the  state 
by  pnndiaaing  land  wblch  he  knew  bad  been 
preTionsly  granted;  and  In  tiie  ^pinion,  Bof- 
fin, J.,  Bald,  on  page  692:  *^ere  Is  no  prin- 
ciple better  established  than  that  It  Is  the  dn- 
ty  of  every  court  to  withdraw  Its  conntenance 
from  everr  contract  or  other  act  the  direct  ob- 
ject or  probable  tendency  of  whbdi  la  Injn- 
rioae  to  good  morals,  or  contrary  to  pnbUe 
policy.  *  *  *  No  court  will  land  asslBtance 
to  one  who  fdtmda  his  cause  of  action  upon 
an  Illegal  act,  to  which  be  waa  himself  a  par- 
ty. Aa  soon  as  the  court  pracdvas  that  flie 
actum  proceeds  ex  turpi  causa,  and  that  uie 
plalntUTs  hands  are  polluted.  It  'vrithholds  its 
aid;  not  out  of  any  conslder&Hon  toe  the  de> 
fendant,  but  because  It  will  not,  on  the  score 
of  example  and  public  policy,  give  counte- 
nance to  such  a  plalntltr."  In  BrookoTW  v. 
Burst,  1  Meta  (Ky.)  665,  the  court  h^d:  "A 
court  of  equity  wIU  not  relieve  the  mortgagor 
from  the  consequences  of  his  own  fraudulent 
act,  nor  wUl  It  aid  the  mortgagee  In  secur- 
ing him  In  the  enjoyment  of  the  property, 
when  Itt  Interpretation  Is  necessary  for  that 
purpose.  The  mortgagee  Is  left  to  his  legal 
remedlee."  In  Oreath's  Adm'r  t.  Sims,  ff 
How.  20^  the  following  explicit  language  is 
ased:  TThe  following  principles  of  equity  Ju- 
rlsinxidence  may  be  affirmed  to  be  without  ex- 
ertion: Whosoever  would  seek  admission  In- 
to a  court  of  equity  must  come  with  dean 
hands;  tbat  snch  a  court  will  never  Interfere 
in  opposition  to  conscience  or  good  fialth. 
*  *  *  A  court  of  conscience  touches  noth- 
ing that  Is  impure,  and  the  answer  to  the  par^ 
ty  Is:  'However  unworthy  may  have  been  the 
condudt  of  your  opponent,  you  are  confessedly 
fn  pari  ddlcto,  •  •  •  and  precisely,  there- 
fore,  In  the  position  In  which  you  have  placed 
yourself.  In  that  poidtlon  we  must  leave 
you.' "  We  think  all  the  cases  dted  can  be 
reconciled  with  the  foregoing  general  prin- 
ciples. We  assume  nothing  unfavorable  to  ei- 
ther party,  except  as  It  appeara  Ctom  the  alle- 
gations and  admissions. 

The  complaint  alleges  that  the  mortgagcnrs^ 
Adrian  &  VoUere^  are  Insolvent;  that  they  ex- 
ecuted their  notes  and  mortgage  for  $90,000  to 
the  plaintiffs,  payable  three  years  after  date, 
bearing  Interest  at  4  per  cent  per  annum. 
Would  not  a  few  such  transactions  dose  the 
doors  of  any  bank  In  the  state?  It  also  al- 
leges that  said  mortgage  was  recorded  to  five 
several  counties,  giving  book  and  page  to 
each,  but  falling  In  each  Instance  to  state  the 
day  on  which  it  was  registered;  allegtog,  al- 
so, tbat  the  mortgagee  failed  In  basin  ess  Id 
less  than  four  months,  and  that  the  m(n*t- 
gagors,  on  the  day  after  the  bank  failure, 
convcvad  aU  their  loeperty  to  defendant  B. 


K.  Bryan  In  tmst  tat  tiidr  cfedltora  Now, 
do  not  these  badges  of  fraud  dlsdosed  In  the 
complaint,  with  the  positive  allegations  of 
tnvA  found  In  the  answer,  and  admitted  by 
the  plaintiffs  for  the  purposes  of  this  action, 
coupled  with  the  secret  existence  of  the  mort- 
gage nearly  four  months,  and  until  the  mort- 
gagee Itsdf  Is  found  to  be  Insolvent  (all  sub- 
ject to  be  exidalned  and  obviated,  of  course, 
either  party),  present  a  queatlon,  to  wit, 
the  Intent  of  the  parties  In  the  execntlon  of 
the  notes  and  mortgage,  proper  to  be  heard 
by  a  Jury  upon  the  proote?  But  It  Is  urged 
tbat  the  credltODB  of  Adrian  ft  Tollera  are  not 
parties  to  this  action,  and  thebr  rlgbto  cannot 
be  considered.  We  answer  that  their  trustee, 
EL  K.  Bryan,  Is  here  resisting  platotUM* 
dalm.  But,  again,  he  la  a  subsequent  pur^ 
diaaer  with'  notices  and  St  18  and  27  Blls. 
poatp(mes  his  to  the  plalnUffs*  claim.  We 
answer  that  those  are  legal  qneetims,  to  be 
tried  by  a  court  of  law  ai^  a  Jury  upon  the 
evidence,  qiedally  as  to  ttae  totentfona  of  the 
parties,  and  tbat  a  court  of  equity  Is  not 
concerned  therewith,  and  will  not  extend  Ita 
eld  to  dther  party,  but  leave  each  to  the 
full  exercise  of  his  legal  rights  as  he  may 
be  advised.  Then,  to  a  case  like  the  present, 
to  which  <xie  party  alleges  fraud,  and  the  oth- 
er admito  It,  thla  court  Is  asked  by  each  par- 
ty for  equitable  relief,  but;  for  reasons  al- 
ready stated,  we  cannot  extend  It  to  dther 
party.  Ute  demurrer  Is  overruled,  and  the 
cause  remanded.  Judgment  reversed. 

AVBRY,  X  (dissenting).  It  Is  the  universal 
rule,  to  which  the  search  to  find  an  excep- 
tion In  cases  adjudicated  In  our  own  court 
or  elsewhere  will  be  In  vain,  tbat  the  gran- 
tor in  a  fraudulent  deed,  whether  It  be  ab* 
solute  In  form  or  a  mortgage,  Is  not  allowed 
In  couru  of  law  or  equity  to  Impeach  his 
own  conveyance  for  covtoous  conduct,  in 
which  he  has  been  a  participant,  and  tia.-« 
been  equally  guilty.  Such  deeds  are  declai'ed 
to  be  good  Inter  partes  In  the  sense  that 
neither  can  ask  to  set  them  aside  for  fraud, 
In  equity,  because  of  the  necessity,  as  a  gen- 
eral rule,  of  dlsdoslng  his  own  turpitude, 
and,  in  law,  because  the  grantor  Is  estopped 
to  Impeach  his  own  deed.  This  proposition 
Is  supported  by  a  consensus  of  opinion  to  all 
courts  that  administer  the  principles  of  law 
and  equity  as  derived  from  England.  Brady 
V.  Ellison,  2  Hayw.  <N.  a)  688;  Vlck  v. 
Flowers,  1  Murph.  821;  Jackson  v.  Marshall, 
Id.  828;  Pinckston  v.  Brown,  8  Jones'  Sq. 
494;  PoweU  v.  Ivey,  88  N.  O.  256;  York  v. 
Merritt,  77  N.  C.  213,  80  N.  a  285;  West- 
fall  V.  Jones,  23  Barb.  0;  Brookover  v.  Hurst, 
1  Mete  (Ky.)  665;  MtUer  v.  Marckle,  21  IlL 
1C2;  Bisp.  Bq.  1  244;  Swan  T.  Scott,  11  Serg. 
&  R.  156;  Evans  v.  Dravo,  24  Pa.  St  62; 
WiUiams  t.  Williams,  84  Pa.  St  312.  In 
the  case  of  York  v.  Merritt,  supra,  at  page 
280.  the  court  say:  *miey  are  in  pari  delicto, 
and  this  court,  to  the  exercise  of  tto  equl- 
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table  juriBdictlon,  cannot  Interfere  to  glre 
r^^."  That  was  on  action  brought  by  the 
plaintiff  for  the  possession  of  land,  where 
the  defendant  sought  to  set  aside  the  deed 
on  the  ground  that  It  was  intended  as  a 
mortgage,  but  was  executed  to  defraud  the 
defendant's  creditors.  The  court  said  (page 
289):  "If  the  Intent  of  the  parties  in  mak- 
ing the  deed  was  to  defraud  the  creditors  of 
the  defendant.  It  would  make  no  difference 
whether  the  deed  was  intended  as  a  mort- 
gage or  an  absolute  conveyance."  In  the 
case  of  State  t.  Berers,  86  N.  G.  &95,  this 
court  announced  the  general  principle  that 
where  a  plaintiff  alleges  an  equity  that  en- 
titles him  to  relief,  without  disclosing  any 
turpitude  on  hla  part,  then,  prima  facie,  he 
ts  entitled  to  recover;  but  where  it  becomes 
necessary  to  state,  as  a  part  of  bis  cause 
of  action,  that  it  originates  In  or  Is  depend- 
ent upon  the  enforcement  by  the  court  of  an 
Illegal  or  fraudulent  contract,  the  maxim, 
"Ex.  turpi  causa  non  oritur  actio,"  applies, 
and  the  court  withholds  Its  aid.  Bisb.  Eq. 
S  248;  Bonesteel  t.  Sullivan,  104  Pa.  St  9; 
Gill  V.  Henry,  95  Pa.  St  338;  Bigelow, 
Frauds,  p.  206;  Hawes  t.  Leader,  Oro.  Jac. 
270;  Flndley  v.  Cooley.  1  BUcfcf.  262.  Bige- 
low, In  his  work  on  Fraud  (pages  206  and 
207),  says:  "And  the  test  whether  a  de- 
mand connected  with  an  Ulecal  transaction 
la  capable  of  being  enforced  haa  often  been 
said  to  be  whether  tbe  plaintiff  reqnlrea  the 
aid  of  the  Illegal  tranaaetton  to  eatabllab 
bis  case.  If  the  plaintiff  cannot  opm  hla 
case  without  showing  that  he  has  broken 
the  law,  the  court  will  not  aaalat  him. 
on  the  contrary,  the  plaintiff  can  establish 
his  [prima  fade]  case  without  showing  the 
illegality  of  the  acts  of  the  parties,  he  can 
recover.  •  •  •  Then  is,  boweror,  accord- 
ing to  other  courts,  a  marked  distinction  be- 
tween execoted  and  executory  contracts  of  a 
traudnlent  character,  where  both  parties  are 
guilty.  •  •  •  The  principle  is  the  same 
that  the  courts  wUl  not  lend  th^r  aid.  The 
executed  contract  mast  therefore  stand  ex- 
ecuted, because  the  courts  will  not  intei^ 
fere;  while  the  executory  contract  must  fiUl 
for  the  same  reason."  "By  common  law," 
says  Waits.  In  hla  work  on  Fraudulent  Con- 
veyances (section  428,  p.  69%,  "no  person  la 
permitted  to  take  advantage  ot  his  own 
wrong.  In  such  cases  the  doctrine  in  pari 
delicto  applies,  and,  wliere  property  has 
been  fraudidently  conveyed  to  a  grantee,  he 
will  be  pwmltted  to  retain  it  as  against  tbe 
grantor,  not  from  any  merit  of  bis  own,  but 
because  the  law  will  not  lend  Its  aid  to  a 
Itarty  seeking  to  set  ajdde  his  own  frando- 
lent  act  Bo  equity  will  not  decree  a  spedfle 
performance  of  an  agreement  by  a  fraudu- 
lent grantee  to  reconvey  the  property  to  the 
debtor."  In  Williams  v.  WlUIams,  supra,  It 
was  held  that  "In  a  suit  upon  a  mortgage 
against  the  administratrix  of  the  mortgagor, 
the  latter  will  not  be  pmnltted  to  set  up  as 


a  defense  that  the  m<utgage  was  given  with 
the  fraudulent  Intent  of  covering  the  prop* 
erty  from  creditors  in  case  of  embarrass- 
ment of  either  of  the  parties  to  It" 

The  doctrines  when  fully  and  properly  stat- 
ed, is  that,  whenever  It  becomes  necessary 
for  either  of  the  parties  to  an  executed  con- 
veyance to  Invoke  tbe  aid  of  a  court  of 
equity  on  the  ground  that  It  was  execiKcd 
for  a  fraudulent  purpose.  In  which  It  ap- 
pears both  were  equally  guilty  participants, 
the  court  will  refuse  tbe  aid  asked,  and  will 
leave  tbe  parties  In  the  same  position  as  to 
the  enforcement  of  their  rights  that  they 
would  have  occupied  had  there  been  no  dis- 
closure of  the  fraud.   In  our  case,  had  not 
the  defendant  set  up  the  fraud  and  asked 
the  interposition  of  the  court  on  that  ground, 
the  plaintiff,  having  established,  as  Bigelow 
says,  his  prima  focle  case,  without  disclos- 
ing his  guilt  was  entitled  to  recover.  To 
leave  the  bank  as  it  stood  before  the  court 
prior  to  the  introduction  of  the  fraodolent 
transaction  was  to  concede  Its  right  to  a  de- 
cree of  foreclosure.  The  principle  is  sub- 
stantially stated  In  two  cases  relied  upon 
by  the  plaintlfTs  connsel  on  tbe  argument,— 
Boneeteel  v.  SuUtvan,  supra,  and  GIU  v. 
Henry.  96  Pa.  St  888.  In  the  former  case 
(Bonesteel  v.  Sullivan)  the  court  held  that, 
the  deed  being  good  inter  partes,  a  mort- 
gagor could  not  defeat  the  recovery  of  the 
mortgagee  In  a  bill  far  foreclosure  1^  dls- 
dalmlng  for  the  flrst  time  In  the  answer  m 
common  intent  of  both  parties  to  defraud 
otlier  creditors  of  the  m<»rtgag(a>.  In  the 
case  of  OIU  V.  Heniy,  supra,  the  court  de- 
clared that  upon  the  same  princtt^e  the 
mortgagor,  where  the  mortgagee  did  not  in 
his  bill  for  foredosnre  disclose  the  fraud, 
could  not  set  up  (V  prove  on  the  trial  an 
agreement  betweuL  the  parties,  like  that  re- 
lied on  In  the  answw  hen,  that  the  deed 
should  be  withheld  from  registration  in  or- 
der to  defraud  other  creditors,   ''^aie  poson 
who  attempts  to  cheat  others  has  no  right 
to  complain  if  he   himself  Is  cheated." 
Walte,  supra,  p.  207.  Adrian  ft  Vollers  ex- 
ecuted a  contract  upon  which  the  plaintiff 
I  has  shown  prima  fade  Its  right  to  tbe  judg- 
I  ment  demanded.  The  defense  attempted  to 
j  be  set  up  1^  the  assignee  (who,  as  will  pree- 
I  ently  appear,  stends  In  the  same  ration  to 
[  the  plaintiff  as  the  asslgnoO  involves  the 
\  first  averment  of  the  turpitude,  out  of  which 
I  no  ri£ht  can  arise  In  law  or  equity.  As  It 
i  does  not  He  In  his  mouth,  aftw  taking  with 
j  notice  of  the  mortgage,  to  avail  himself  of 
;  such  a  plea,  the  court  must  deal  with  the 
I  cause  as  though  the  l^and  had  never  been 
!  mentioned.  W^hen  Bryan,  the  assignee,  seeks 
to  avoid  the  deed  by  showing  Ite  fraudulent 
character,  he  Is  confronted  by  the  rule  laid 
,  down  in  Ellington  v.  Cnrrle,  6  Ired.  Eq.  21, 
I  tiiat  a  court  of  equity  allows  only  creditors, 
j  and  not  "the  party,  or  those  claiming  under 
I  him,"  to  impeach  them  nnd«  18  It 
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is  plain  that,  vnlesB  the  assignee  has  some 
right  conferred  b7  statute,  he  stands,  both  in 
a  court  of  law  and  a  court  of  equity,  In  the 
shoes  of  his  grantor  or  assignor,  and  la  es- 
topped, both  in  law  and  In  equity,  as  ef- 
fectually from  Impeaching  the  deed  of  his 
assignor  as  his  own  prior  deed  for  the  same 
property.  The  case  of  Turner  T.  Eford,  re- 
lied upon  by  the  defendant's  counsel,  fails 
to  come  within  the  principle  which  is  de- 
<i8iTe  of  that  at  bar,  for  the  r^son  that 
there  the  heirs  of  Turner,  who  filed  a  bill 
to  enjoin  the  execution  of  a  writ  of  posses- 
sion, claimed  under  no  deed;  but  the  heirs 
at  law  of  Eford  had  recorered  upon  the 
-couTeyance  to  their  ancestor  In  an  action  of 
•ejectment.  They  were  not  precluded,  as  are 
Adrian  &  VoUera  and  their  assignee,  by  their 
■owp  deed  or  their  answer,  from  setting  up 
and  proving  the  fraud.  Having  the  right 
to  avail  themselves  of  that  defense,  when 
the  allegations  of  their  answer  were  ad- 
mitted, the  court  of  equity  left  the  parties 
as  they  stood— the  defendants  with  Judg- 
ment for  possession  and  a  writ  In  the  hands 
■of  the  sherltr.  The  confusion  that  seems  to 
have  arisen  about  the  application  of  the 
principle  to  actions  for  foreclosure  seems  to 
be  due  to  the  erroneous  idea  that  either 
party  forfeits  his  claim  to  relief  by  simply 
going  into  equity,  when  In  reality  a  par^ 
is  entitled  to  demand  any  Judgment  In  law 
or  equity  to  which  he  can  establish  his  right 
without  relying  upon  the  fraud  ai  a  ground 
of  the  relief  sought 

The  only  remaining  question  la  whether  he 
Is  at  Ilbei-ty  to  attack  as  a  purchaser  under  27 
Eliz.  The  statute.  Code,  §!  1545,  1546,  which 
Is  substantially  the  same  as  13  and  27  Eliz- 
abeth, except  that  the  act  of  1800  so  amended 
the  latter  as  to  limit  its  operation  to  purcbas- 
«ra  both  for  full  value  and  without  notice, 
gives  to  creditors  of  bargainors  or  mortgagors, 
Attd  to  such  purchasers  of  their  interests,  but 
not  to  the  bargainors  or  mortgagors  them- 
selves, the  right  to  Impeach  couTOyances  on 
the  ground  that  they  were  executed  to  hinder, 
■delay,  m  defeat  or  defraud  creditors  of  such 
purchasers.  The  controversy  la  narrowed 
■down,  therefore,  to  the  question  whether  E. 
K,  Bryan,  the  assignee.  Is  a  purchaser  for 
Talue  and  without  notice  of  the  claim  of  the 
plaintiff  tmder  tiie  older  conveyance.  Kone 
■of  the  creditors  are  parties,  though  they 
might  have  been  made,  or  might  have  asked 
ta  be  made,  defendants  In  the  cause.  It  may 
be  true  that  the  rules  defining  tfa«  relative 
rights  of  mortgagor,  mortgagee,  and  trustee 
•or  assignee  of  the  eqult;  of  redemption  have 
been  somewhat  modified  by  recent  declfdons 
■of  this  court  Wallace  v.  Cohen,  111  N.  0. 
106,  15  S.  B).  892;  Southerland  t.  Fremont, 
107  N.  a  665.  12  S.  B.  237;  Cown  T.  Wlth- 
row.  112  N.  O.  736,  17  S.  E.  675.  But  the 
■doctrine  that  audi  an  assignee  In  a  general 
deed  to  secure  credtturs  Is  "a  purchaser  with- 
in 13  and  27  EUsabeth,"  and  takes  rabject 


only  to  such  equities  as  attached  to  or  bound 
land  In  the  bands  of  the  debtor,  has  remained 
undisturbed  since  it  was  first  formally  an- 
nounced. Potts  V.  Blackwell,  3  Jones,  Eq. 
449;  SmaU  v.  Small.  74  N.  C.  16;  Wallace 
v.  Cohen,  and  Southerland  v.  Fremont,  supra; 
Brem  v.  Lockhart,  03  N.  C,  191;  Branch  v. 
Griffin,  09  N.  C.  178,  6  S.  B.  393,  308.  If 
Bryan  Is  to  be  deemed  a  purchaser,  subject 
only  to  the  restriction  mentioned,  what  supe- 
rior equities  to  those  of  the  creditors,  whom 
he  represents,  are  shown  to  have  attached  be- 
fore the  conveyance  to  him?  The  averments 
of  the  answer  being  admitted  by  the  demur- 
rer, the  bank  canuot  be  deemed  to  have  ac- 
quired any  equitable  rights,  either  as  against 
creditors  or  such  purchasers,  by  the  covinous 
conspiracy  to  give  to  Adrian  &  Vollers  a  false 
credit,  and  then  to  deprive  those  who  should 
fall  into  the  trap  of  the  right  to  subject  the 
property,  which  was  the  basis  of  the  credit 
extended  to  them.  Some  more  rigid  rule  than 
any  founded  upon  the  benign  principles  of 
equity  must  be  invoked  in  order  to  postpone 
the  claims  of  these  creditors,  represented  by 
Br7an,  to  those  of  the  plaintiff,  admitted  to 
have  been  acquired,  if  at  all,  by  a  conveyance 
Intended  by  both  parties  to  perpetrate  a  gross 
fraud  upon  the  rights  of  subsequent  purchas- 
ers as  well  as  subsequent  creditors.  But, 
however  reprehensible  In  any  aspect,  and  vio- 
lative of  the  rights  of  the  creditors  repres^it- 
ed  by  Bryan,  the  admitted  covinous  arrange- 
ment between  the  tenk  and  the  defradants 
Adrian  &  Tollers  may  have  been,  we  find  a 
difficulty  tl.at  seems  insuperable  In  the  way 
of  conceding  to  him,  as  aubseqnoit  assignee, 
the  right  to  attack  the  mortgage  deed.  Bryan 
admits  in  his  answer  that  It  was  "registered 
on  the  19th  day  of  June,  1893,  and  that  the 
deed  of  assignment  Is  correctly  set  out  in  the 
complaint,  where  plaintiff  alleges  that  it 
bears  date  June  20,  1898.**  The  mor^ge 
deed  having  been  registered  on  the  day  be- 
fore the  deed  of  assignment  was  executed. 
Bryan,  as  assignee,  took  with  constructive 
notice  of  it,  and  of  everything  contained  In 
it  Robinson  t.  WUloughby.  73  N.  O.  53; 
Parker  v.  Banks,  79  N.  C.  480;  Wharton  v. 
Moore,  84  N.  C.  481;  2  Pom.  Eq.  Jur.  «  692, 
655  (4).  In  Triplett  T.  Wttherspoon,  70  N.  C. 
695,  Pearson,  C.  J.,  dtea  Hiatt  t.  Wade,  8 
Ired.  340,  and  quotes  from  the  opinion  of  Ruf- 
fln,  a  J.,  as  fbllows:  "The  statute  27  Elic 
enacts  that  ccmveyances  of  land  made  with 
intent  to  defraud  purchasers  aOball,  only  as 
against  purchasers  for  good  consideration,  be 
Told.  Under  that  act  It  was,  of  course,  h^d 
that  notice  of  the  fraudulent  deed  did  not 
Impeach  the  title  of  the  pnrchuer,  because 
the  bad  faith  of  the  deed  vitiated  It,  and  with 
the  notice  of  the  deed  the  pntchaser  had  also 
notice  of  the  fraud.  But  the  legislature 
thought  iffcver,  In  1840,  to  alter  the  law,  and 
declare  that  no  pmon  shall  be  deemed  a  pur^ 
chaser  within  the  meaning  ot  the  former  act; 
unless  he  purdbaae  the  land  tor  foil  ralus 
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tboeof;  wltiioot  Dottco  at  the  time  of  Ids  pur- 
chase of  the  conveyance  alleged  by  Urn  to  be 
fraudulent"  Triplett  v.  Wither^toon.  74  N. 
C.  476.  The  dlatinctloii  which  the  leaned 
connsel  for  the  defendant  att^pts  to  draw 
between  the  rlghta  of  the  assignee  In  a  court 
of  law  and  In  a  court  of  equity,  has  not  been 
recognized  by  this  court.  The  mle  as  laid 
down  In  a  court  of  equity  in  Ellington  t.  Cur- 
rle,  supra,  and  as  applying  to  cases  where 
such  relief  Is  asked  under  the  Code  practice 
In  York  T.  Mtarltt,  supra,  is  that,  not  only  are 
parties  estopped  from  attacking  their  own 
deeds  as  fraudulent,  but  those  in  privity,  or 
holding  under  them,  which  is  a  synonymous 
expression,  are  also  as  fully  concluded  as  the 
grantor.  Bryan,  assignee,  dalms  title  to  the 
equity  of  redemption  by  Tirtoe  of  the  deed 
fn»n  Adrian  St  YoUos,  and  thmfore  ccmes 
iritbin  th»  gmnl  role  In  eoarto  of  law  and 


equity,  miless  such  deeds  are  dedared  toU 
as  to  him  by  the  statute  (Code,  {  1548).  Wfr 
have  seen  that  be  Is  not  such  a  pundisser  as 
can  claim  the  right  to  attadc  under  that  sec- 
tion. Having  taken  "before  and  at  the  time 
of  purcliase."  with  notice  of  the  mortgage 
deed,  it  Is  clear,  then,  that  Bryan  is  not  at 
liberty  to  hnpeach  it.  The  other  credlttrs  se- 
cured by  the  assignment  not  being  parties,  we 
think  there  was  no  error  in  granting  the  de- 
cree of  foreclosure;  Why  they  have  not  been 
made  parties  to  this  cause,  or  have  not  Insti- 
tuted another  suit,  we  are  not  inf<RinedL 
Unless  the  admission  of  the  allegations  of  the 
answer  by  donurrer  was  mer^  a  pro  forma 
act,  intended  to  raise  the  question,  it  would 
seem  that  the  mortgage  deed  might  hare  been 
soccessfnlty  assailed  by  them,  either  as  de- 
fendants In  this  w  plalntUIs  In  aa  independ* 
0nt  actloQ.  Ko  cnv. 
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SLEDGIB  T.  BILLIOTT  et  at 
(Kaiffenie  Court  of  North  Carolina.   April  30, 
1896.) 

Balk  »t  ADKmisnuToa,  —  Ordbr  or  Coum  — 
Tbbkb  or  Salr— CoLUTBHu.  Attack— Teoth 

OP  RbCITALS— PRBSDMPTION. 

1,  Uoder  Hev.  Code,  o.  -46,  S  44,  proTiding 
that  the  propertr  of  a  decedent,  In  caae  of  initu^ 
ficiency  of  aiaeta  to  pay  d^ts,  may  be  aold  by 
the  administrator  on  obtaining  a  license  for  the 
sale  from  the  coart,  the  court  granted  an  admin- 
istrator "license"  to  sell  all  the  real  estate  de* 
scribed  in  his  petition,  and  set  ont  the  terms  of 
sale.  A  subseqnent  order,  without  setting  out 
the  terms  of  sale,  graDted  the  administrator 
"leave  to  dispose  or"  one  of  Ihe  tracts  described 
in  the  orifdnai  order.  Bdd,  tiiat  the  last  order  re* 
lated  back  to  the  original  order  for  terma  of  sale, 
and  a  sale  made  therennder  was  ralid. 

2.  Where  a  statute  vested  a  court  with  pow- 
er to  grant  an  administnttor  "license"  to  aell  real 
estate  to  procare  assets,  an  order  granting  one 
license  to  sdl  "if,  in  the  settlement  of  the  estate, 
it  would  be  found  necessary,"  is  not  void  as  be- 
Ing  a  conditional  judgment,  or  as  attempting  to 
vest  the  adatinlstrator  with  judicial  power. 

8.  After  SO  years,  the  recital  in  a  decree  of 
conrt  that  service  had  been  made  on  all  flie  par- 
ties to  the  action,  some  of  whom  were  minors,  will 
be  presumed  true,  on  collateral  attack;  it  appear- 
ing that  the  guardian  ad  litem  of  the  minora  was 
derk  of  court,  and  that  rights  of  third  parties 
have  intOTeneo. 

Appeal  from  snperlw  court,  McDowell  oomv 
ty;  Shnford,  Judge. 

Action  by  M.  L.  Sledge  against  J.  S.  El- 
liort  and  othors  tor  the  possession  of  land. 
From  a  judgment  for  plalntUf,  defendants  ap- 
peal. Affirmed. 

E.  J.  Justice,  for  appellants.  Shepherd  & 
Bosbee,  Battle  ft  Mordecal,  and  BngUab  & 
HotTis»  tor  aK>eUee. 

ATBBT,  J.  The  right  of  the  plalntUT  to  re- 
cover  in  the  action  tas  title  and  possession  of 
a  lot  was  made  to  d^end  iqhmi  the  question 
whether  a  record  of  an  admlnlBtrator's  peti- 
tion for  sale  for  assets,  with  the  decree  and 
sale  mider  which  the  plaintiff  claimed  titie, 
were  open  to  attadi,  and  were  shown  to  be 
Invalid,  and  subject  to  collateral  impeach- 
ment by  the  heirs  at  law  of  the  decedent. 
The  petlti<m  was  filed  in  the  court  of  pleas 
and  quarter  sessions  of  McDowell  county  at 
the  fall  tenn,  1864,  in  accordance  with  the 
proTlslons  of  Rev.  Code,  c  46,  S  47  et  seq., 
and  not  mider  the  act  of  1868  OBattles'  Be- 
Tlsal,  c.  45,  S  61  et  aeq.>.  The  form  of  the 
petition  Is  rerbatim,  in  all  material  reQ>ects, 
that  laid  down  in  Eaton's  Forms  (p.  !^),  and 
universally  used  by  the  profession  at  that 
time.  At  the  spring  term,  1866,  of  the  court, 
there  was  an  order  for  the  sale  of  several  oth- 
er tracts  of  land,  and  the  terms  of  sale  were 
prescribed  therein.  Under  a  proper  ctmstrtie- 
tion  of  this  order,  entered  at  the  ensuing  fan 
term.  In  connection  with  that  referred  to 
above,  It  is  manifest  that  the  lot  In  contro- 
versy was  to  be  sold,  if  at  all,  upon  the  terms 
pr^rlbed  in  the  former  order  for  the  sale 
of  the  real  estate  generally.  It  would  be 
sticking  IB  the  bark  to  hcAA  otherwlae^  when 


In  fact  the  terms  adopted  were  precisely  those- 
prescribed  as  to  the  sale  ct  the  other  property, 
and  no  possible  Jeopardy  to  the  rights  of  the 
defendants  could  have  resulted  therefrom. 
The  statute  (Rev.  Code,  c.  46.  S  44)  i  from 
which  the  conrt  derived  Its  authority,  permit- 
ted the  granting  of  a  "license"  to  sell  the  real 
estate,  and  accordingly  the  first  order  alsa 
declared  that  the  administrators  of  Elliott 
should  have  "lieen8e"--not  that  they  should 
be  required— to  sell  certain  other  property. 
The  subsequent  order  that  they  "should  have 
leave  to  dispose  of  the  town  lot  described  in 
the  petition.  If  In  tbe  settiement  of  the  estate 
It  should  be  found  necessary,"  was  not,  In  our 
opinion,  what  la  termed  a  coudiUonal  judg- 
ment, or  a  judgment  void  as  an  attempt  to- 
Test  in  the  administrators  judicial  power. 
The  court  unquestionably  granted  leave  to- 
sell  the  town  lot  just  as  it  had  given  its  sanc- 
tion in  advance  to  the  sale  of  the  other  land 
for  assets.  If,  after  obtaining  the  llc^ise, 
by  reason  of  finding  some  personal  assets,  of 
which  they  previously  had  no  knowledge,  or 
because  of  some  claim  against  the  estate  sup- 
posed to  be  just  proving  invalid,  the  approxi- 
mate estimate  of  indebtedness  had  proved  In- 
correct, it  will  not  be  contended  that  tbe  ad- 
ministrators would  not  have  been  authorized 
to  desist  in  their  discretion  from  s^lng  before 
disposing  of  even  all  the  tracts  described  in 
the  first  order  of  the  court.  They  were  em- 
powered, not  compelled,  to  sell;  and  the  pro- 
viso in  the  second  order  gave  them  no  new 
authoril?.  but  was  merely  In  afSrmance.  not 
only  of  what  was  their  discretionary  power, 
but  of  their  duty  as  ministerial  officers  of  the 
court,  acting  for  the  best  Interest  of  the  heirs 
as  well  as  the  creditors.  The  statute  author- 
izing the  sale  of  land  for  assets  Is  in  deroga- 
tion of  common  law,  and  the  courts  would 
not  be  inclined  to  deny  to  the  administrators 
the  right  to  desist  from  selling  when  they 
had  manlfesUy  attained  the  object  for  whicb 
the  law  had  clothed  them  with  power  to  sell. 
The  converse  of  that  proposition,  that  they 
could  continue  to  sell  such  lands  as  were  em- 
braced by  the  license  as  long  as  the  necessity 
apparently  existed  for  raising  additional  as- 
sets, must  be  likewise  founded  upon  reason 
and  principle.  Adams  v.  Howard,  110  N.  O. 
IS,  14  S,  E,  648.  If  so,  why  should  the  va- 
lidity of  an  order  be  questioned,  when  it  was 
merely  In  affirmance  of  a  right  which  they  al- 
ready had?  We  think,  therefore,  that  the 
sale  of  the  lot  In  ccmtroversy  was  authorized 
by  the  court 

There  were  four  terms  of  the  court  held 
every  year,  though  jury  trials  may  have  beoi 
had  at  only  two  of  them.  Tbe  order  granting 
the  license  under  which  the  lot  was  sold  waa 
not  made  till  the  spring  term,  1865.— the  sec- 
ond term  after  the  filing  of  the  petition  at 
the  fail  term,  1864,— and  It  recites  that  sub- 


^  Rev.  Code,  c.  46,  S  44,  provides  that,  when 
the  aaseta  of  tite  estate  are  insnffident  to  pay 
the  debts,  the  administrator  shall  sell  the  real 
estate,  iqxtn  obtainhig  a  UoeDse  therefor. 


Digitized  by  Google 


798 


SOUTHEASTBRN  REPORTER,  Vol.  21. 


pooaas  had  been  serred  upon  all  of  the  par- 
ties In  accordance  with  the  equity  practice, 
either  actually  or  by  publication.  Shall  a 
purchaser,  who  bays  under  such  a  decree,  be 
subjected  to  the  hassard  of  losing,  after  30 
years,  a  tract  of  land  for  which  he  has  paid, 
because  either  by  accident  or  design  a  sum- 
mons or  an  order  has  been  lost  out  of  the  rec- 
ord? In  Hare  v.  Hollomon,  94  N.  C.  14,  this 
court  held  that  both  under  the  earlier  prac- 
tice of  bringing  in  the  heirs  at  law  by  scire 
facias,  and  that  prevalent  before  the  Code 
was  adopted,  of  filing  a  petition  in  the  county 
courts  in  order  to  subject  real  estate  for  as- 
sets, the  proof  of  service  of  notice  or  sub- 
poena upon  infant  fadrs  was  not  essential  to 
the  validity  of  a  decree  of  sale,  and  that  such 
decrees  could  not  be  Impeached  for  want  of 
such  service  unless  It  appeared  that  no  real 
d^ense  was  made  for  them,  and  that  they 
had  suffered  thereby.  It  appears  from  the 
record  that  A.  M.  Plnley,  clerli  of  the  court, 
was  appointed  guardian  ad  litem  for  the  In- 
fants. In  Sumner  v.  Sessoms,  Id.  S76,  Smith, 
C.  J.,  for  the  court,  said:  "A  guardian  ad 
litem  was  appointed  for  the  infant  defend- 
ant, whose  acceptance  and  presence  in  court 
must  be  assumed,  In  the  absence  of  any  indi- 
cation in  the  record  to  the  contrary,  from  the 
fact  that  the  court  took  jurisdiction  of  the 
cause,  and  rendered  judgment  It  is  true  that 
the  record  produced  does  not  show  that  notice 
was  served  on  the  Infant  or  her  guardian,  nor 
does  the  contrary  appear  in  the  record,  which, 
so  far  as  we  have  it,  is  silent  on  the  point. 
The  Jurisdiction  Is  presumed  to  bave  been  ac- 
quired by  the  exercise  of  it,  and,  if  not.  the 
Judgment  must  stand,  and  cannot  be  treated 
as  a  nullity,  until  so  declared  In  some  Im- 
peaching proceeding."  The  effect  of  the  re- 
citals in  a  decree  such  as  that  in  question, 
that  service  has  been  made  upon  all  of  the 
parties,  Is  the  same  whether  the  proceeding 
was  one  under  the  provisions  of  the  Code  or 
the  Revised  Code.  In  either  case,  a  tltie  ac- 
quired under  the  decree  cannot  be  invalidated 
by  a  collateral  attack  upon  it;  and  an  addi- 
tional reason  for  upholding  the  decree  is  that 
the  clerk  of  .  the  court,  who  made  out  the 
record  and  waa  always  present,  was  the 
guardian  ad  litem.  Fry  v.  Currie,  91  N.  C. 
437;  Williamson  v.  Hartman,  82  N.  O.  236; 
SpUlman  v.  Williams,  91  N.  C.  483;  Williams 
V.  Woodhouse,  3  Dev.  257.  In  our  case,  the 
rights  of  third  parties  having  intervened,  the 
courts  would  not  set  aside  the  judgment,  even 
In  a  direct  proceeding,  unless  it  should  clear- 
ly appear  that  the  infant  had  been  injured  or 
defrauded.  It  Is  of  the  utmost  Importance 
tliat  purchases  in  good  faith  and  for  value 
should  be  upheld,  and  that  the  confidence  of 
Uie  public  in  the  stability  of  Judicial  decrees 
should  be  maintained.  Syme  v.  Trice,  93  N. 
C.  243,  1  S.  E.  480.  Purchasers  at  judicial 
sales  are  bound  only  to  see  that  the  court 
had  Jurisdiction,  and  that  It  ordered  the  sale. 
Fowler  v.  Poor,  93  N.  C.  468.  The  recital  In 
the  decree  that  mrrlce  bad  beea  made  was 


sufficient  to  protect  him  In  this  case,  both  as 
to  the  claims  of  adults  and  Infants.  After 
the  expiration  of  30  years!  the  recital  In  the 
deed  that  the  sale  was  made  In  pursuance  of 
a  decree  of  the  court  entered  In  this  cause 
must  be  presumed  to  be  true,  notwithstanding 
the  fact  that  the  record  is  not  full.  Eng- 
land V.  Gamer,  90  N.  0.  197.  In  any  aspect 
of  the  case  the  final  decree  was  entered,  and 
the  proceeding  cannot  be  impeached  for  ir- 
regularity (England  v.  Garner,  &4  N.  C.  212); 
and  in  the  face  of  the  recitals  in  the  decree 
and  deed  the  court  would,  only  upon  proof 
that  the  infants  had  been  wronged  or  de- 
frauded, allow  the  detree  and  sale  to  be  dis- 
turbed, even  In  an  action  brought  to  vacate  It 
After  it  has  remained  unimpeached  for  nearly 
30  years,  the  btu-den  of  overcoming  a  pre- 
sumption of  fairness  and  regularity  In  the 
original  record  rests  upon  any  one  who  seeks 
to  disturb  a  titie  founded  on  it  In  the  exer- 
cise of  the  discretionary  power  of  this  court, 
we  deem  It  best  to  refuse  the  motion  based 
upon  newly-discovered  testimony.  State  v. 
Mitchell,  102  N.  C.  347,  9  S.  E.  702.  It  Is 
needless  to  cite  authority  to  sustain  the  prop- 
osition that  the  decree  was  sufficient  in  form, 
and  that  It  waa  not  essential  to  its  validity 
that  It  should  bave  been  signed.  For  the 
reasons  given,  we  hold  that  tbe  judgment 
must  be  affirmed. 

(M  s.  C.  UD) 

HARTSFIBLD  et  al.  v.  CHAMBLIN  et  at 
(Saiovme  Coart  of  Sonlh  Carolina.    April  15, 

isgB.) 

JuDOHKnT  or  Apprllate  Court  —  Ambrdmbht— 
OoxsBNT  or  Parti  Ba—WRiTTBK  Cos- 

TRACT— HBHOBR. 

1.  The  appellate  court  has  the  right  to  re- 
consider its  jndemeQt  upon  good  cause  shows, 
before  the  remittitur  has  iBsued. 

2.  A  decree  of  the  probate  court  which  was 
reversed  on  aEmoal  standa  of  force  as  to  those 
parties  who  did  not  aiq>eal. 

8.  The  Judgment  of  the  appellate  court 
should  conform  to  a  written  notice  by  the  appel- 
lees to  the  appellants  conaeotinK  to  an  amrad- 
ment  in  the  decree  appealed  from,  bo  as  to  meet 
an  objection  containea  in  one  of  appellant's  ex- 
ceptioaB. 

4.  A  Writing  mgned  br  the  parties  merses  In 
it  all  parol  contracta  which  precede  it  relatizig  «• 

the  same  subject-matter. 

On  rehearing.  Modified. 

For  previous  opinion,  see  19  S.  B.  0S9. 

POPE,  J.  On  the  26th  day  of  July,  1S94,  the 
Judgment  of  this  court  was  rendered  by  As- 
sociate Justice  McGowan,  as  the  organ  of  the 
court  On  the  29th  day  of  July,  1S94,  Mr. 
Justice  McGowan  vacated  his  office  as  one 
of  the  Justices  of  this  court,  by  reason  of  the 
termination  of  his  term  of  office.  The  judg- 
ment of  this  court  Is  set  out  In  19  S.  E.,  at 
pages  959  to  963,  Inclusive.  Within  the  10 
days  ensuing  after  the  26th  July.  1891,  and 
before  our  judgment  had  been  remitted  to 
the  circuit  court,  the  appellants  A.  D.  Cham- 
blln  and  M.  Lou  Chamblin  obtained  an  order 
for  the  stay  of  the  remittitur  until  their  pe- 
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tttlon  for  a  rrtiBariiic  of  the  appeal  in  thli 
court  could  be  bad.  An  order  of  thli  court 
WEB  tlim  paased  hj  fbls  onirt  for  a  rehear- 
Ins  of  tlie  appeal  at  the  March  term,  1894. 
At  that  term  each  rehearing  was  had.  The 
groonds  relied  on  In  mch  rehearing  woe:  <1) 
That  this  court,  In  Its  Judgment,  had  over- 
looked  Hie  facts  that  It  was  consented  to,  on 
the  record,  that  if  the  Judgment  of  the  dr* 
cult  court  was  affirmed  It  must  he  noted  in 
our  Judgment  therefor  that  certain  defend- 
ants must  be  excluded  f  rcmi  any  benefit  ot 
the  Judgment  of  the  circuit  court  herein; 
and,  secondly,  that  one  of  the  defendants, 
A.  B.  Woodruff,  had  conreyod  all  his  inter- 
est in  the  estate  of  Mrs.  Blisa  J.  A.  Wood- 
ruif,  deceased,  to  A.  D.  Gfaamblln  and  M. 
Lou  CihambUn,  his  wife,  after  the  circuit 
Judgment  had  been  rendered.  0li  That  this 
court,  in  tta  Judgment,  had  overlooked  the 
fact  that  Mrs.  Eliza  J.  A.  Woodmlf.  deceas- 
ed, after  the  death  of  her  husband,  Dr.  C  P. 
Woodruff,  bad  ratified  the  prerlons  gitt  of 
th^r  Joint  property  after  death  of  them,  or 
the  snrriTor,  to  s^d  A,  B.  Chamblin  and  M. 
Lou,  his  wife.  (3)  That  this  court,  In  Its 
Judgment,  had  mistaken  the  tect  of  the  tes- 
timony by  parol  to  prove  that  Dr.  G.  P. 
Woodruff  and  his  wife,  Mrs.  BOlsa  X  A. 
Woodruff,  in  order  to  induce  the  said  A.  D. 
Ohamtdln  and  M.  liou  Chamblin,  his  wife,  to 
forego  tbdr  own  plans  for  life,  and  as  the 
consideration  for  such  change  of  plans  of 
life  by  them,  the  said  A.  D.  Chamblin  and 
M.  Lou,  bis  wife,  bad  baigalned  with  them 
that  all  their  property  should  bdong  to  said 
Ghamblta  and  wife  at  the  death  of  the  said 
Charles  and  Blisa,  If  Otwmblln  and  wife 
would  remove  to  and  live  upon  Uielr  proper- 
ty in  the  vfll^e  of  Woodruff,  In  this  state, 
and  take  charge  of,  sustain,  maintain,  pro- 
tect, and  care  for  the  said  Charles  and  Eillza, 
and  the  survivor  of  them,  until  death,  which 
contract  had  been  faithfully  and  scrupulous- 
ly observed  by  each  party  thereto.  We  will 
now  notice  these  grounds  for  a  reversal  or 
modification  of  our  former  Judgment. 

It  may  be  remarked  that  the  respondents 
question  the  right  of  this  court  to  reconsider 
Its  Judgment  In  Pringle  v.  Slzer,  8  S.  C 
337,  this  court  held,  "There  is  no  doubt  of 
the  power  of  this  court  to  correct  its  Judg- 
ment founded  on  a  misconception  of  facts, 
while  It  has  control  over  the  cause."  Again, 
in  same  case,  Just  cited,  the  court  observes: 
"Strictly  speaking,  after  a  cause  has  once 
been  remitted  this  court  loses  all  Jurisdiction 
of  It;  but  It,  before  the  remittitur  lias  in 
fact  Issued,  an  error  as  to  figures  is  made 
apparent  or  any  obvious  mistake  of  fact  Is 
shown,  the  court  would  reform  its  Judgment 
In  conformity  to  the  truth  of  tiie  matter." 
Rule  SO  of  this  court  Is  intended  to  supply 
the  machinery  necessary  for  this  reconsider* 
atloD  by  this  court.  An  admissible  recogni- 
tion of  this  power  and  duty  of  the  court  to 
reconsider  its  Judgment,  upon  good  cause 
shown,  is  furnished  by  the  two  cases  of  TU- 


lini^iast  T.  Lumber  Co.  and  Moore  r.  Ma- 
chine Go.  (S.  a)  18  S.  B.  laO.  This  court  has 
no  doubt  of  its  power  and  duty,  so  fiir  as  tills 
suggestion  of  respondents  Is  concerned. 

Firs^  did  this  court  err  in  tiie  matters  con- 
tained in  the  first  snreestion  of  error  made 
appellants?  Let  us  see  what  the  case 
discloses,  bearing  upon  these  disputed  mat- 
ters. When  the  Judge  of  probate  for  Spar- 
tanburg rendered  his  Judgment,  on  the  24th 
Octob»,  18&3,  by  the  express  terms  thereof, 
**It  Is  therefore  ordered  and  decreed  that  A. 
D.  COiamblln,  administrator  of  B.  J.  A.  Wood- 
ruff, deceased,  firat  pay  the  costs  and  dls- 
bUTsements  of  this  action,  a  bill  of  which  Is 
hereto  attached,  and  that  he  then  turn  over 
all  the  balance  of  saU  estate  to  A.  D.  Cham- 
blin and  Lou  Chamblin,  and  that  then  he  be 
discharged  from  all  liability  as  administra- 
tor as  aforesaid.'*  From  this  decree  of  the 
Judge  of  probate  the  plaintiffs  and  the  de- 
fuidants  A*  B,  Woodruff,  A.  D.  Chamblin, 
and  Lou  Chamblin  alone  appealed.  As  to  all 
the  other  defraidants  except  A.  B.  Woodruff, 
A.  D.  Chamblin,  and  Lou  Chamblin,  there* 
for^  the  decree  of  said  Judge  of  probate 
stands  of  force.  This  fAct  the  circuit  Judge 
failed  to  notice  and  provide  for  In  his  decree. 
The  appellants,  In  the  eighth  ground  of  ap- 
peal, alleged  that  the  circuit  Judge  was  in 
error  In  this  regard.  And  the  plaintiffs,  who 
are  before  this  court  as  respondents,  gave 
written  notice  to  the  appellants,  as  appears 
In  the  case,  that  tliey  *^re  wlUlng,  and,  so 
for  as  they  are  concerned,  consent,  that  the 
said  decree  be  so  amended  as  to  meet  the 
objections  raised  in  said  exception."  Our 
Judgment  faUed  to  provide  for  this  change 
or  modification  of  the  circuit  court  decree, 
and,  to  that  extrat,  must  be  modified.  So, 
too,  as  to  the  right  of  A.  B.  Woodruff,  under 
\he  circuit  court  decree.  He  has  made  a 
deed  since  its  rendition  whereby  he  conveys 
to  A.  D.  Chamblin  and  Lou  Chamblin,  bis 
wlfte,  all  the  interest  he  piay  have  In  the 
estate  of  Eliza  J.  A.  Woodruff,  deceased. 
This  fact  was  disclosed  to  this  court  at  the 
first  hearing  before  us.  Our  first  Judgment 
did  not  mention  this  fact,  nor  provide  for  a 
modification  of  the  circuit  court  decree  in 
resjwct  to  the  same.  Hence  our'  Judgment 
must  be  modified  so  as  to  provide  that  all 
the  rights  of  A.  B.  Woodruff  In  the  property 
In  controversy  here  sbalt  rest  In  A.  D. 
Chamblin  and  Lou,  bis  wife. 

The  matters  referred  In  the  second  and 
third  suggestions  of  error  In  our  former  Judg- 
ment have  occasioned  us  to  carefully  review 
the  facts,  as  presented  In  the  case.  We  can- 
not feel  the  slightest  doubt,  after  reflecting 
upon  the  testimony  of  the  witness,  that  these 
two  old  people.  Dr.  C.  P.  Woodruff  and  bis 
wife,  Mrs.  EUza  J.  A,  Woodruff,  thought  that 
they  bad  provided  for  all  their  property  to 
so,  after  the  death  of  the  survivor  of  them,  to 
Mr.  Chamblin  and  his  wife.  Dr.  Montgom- 
ery Is  very  clear  in  his  testlmray  on  this  p<^nt. 
He  seems  to  bnve  been  chosen  by  Dr.  Wood- 
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raff  and  his  wife  to  conver  their  wishes  to 
Mr.  Gb&mbUn  and  wife,  and  to  ask  their  ac- 
oeptance  of  the  terms.  In  onr  state  It  is  dis- 
tinctly recognized  that  such  an  agreraient  1b 
imforceable.  In  the  case  there  appear  bnt 
two  coQtradictlonB:  One^  the  teatlmony  of 
Mrs.  Rt^rs,  who  says  that  at  the  body  of 
Dr.  C.  P.  Woodmff.  Jost  after  his  death, 
when,  no  doubt.  Mrs.  Cbamblin  was  saving 
expression  to  her  grief  at  hia  death,  and  en- 
larging upon  his  kindness  to  her  and  hers, 
testifies  that  Mrs.  Chamblln  told  her  "Uncle 
Pink  IDr.  WoodniffJ  had  giren  them  every- 
thing, except  $1,500  they  had  to  pay  for  the 
place  after  Aunt  Eliza  [Mrs.  Bliza  J.  A. 
WoodrufT]  was  dead,  bnt  I  don't  know  who  It 
nas  to  be  paid  ta"  Mrs.  Cbamblin,  in  her 
testimony,  when  qnea"oned  as  to  the  testi- 
mony of  Mrs.  Rogers,  said:  "I  don't  remem- 
ber. I  guess  I  did.  or  she  would  not  have 
said  so;  but  I  iiare  no  recollectl(m  of  it." 
The  other  contradiction  Is  one  in  law,  namely, 
the  execution  of  a  paper  signed  by  Dr.  Charles 
P.  Woodruff  and  a*  D.  Cbamblin.  on  the 
14th  October,  1872.  which  was  after  the  date 
on  which  Dr.  Montgomery  liad  conveyed  to 
Mr.  and  Mrs.  Chamblln  the  proposition  of 
Dr.  and  Mrs.  O.  P.  Woodmff,  and  after  their 
acceptance  of  said  proposition  by  removing 
to  and  accepting  the  residence  of  Dr.  Wood- 
ruff. This  deed,  after  the  formal  parts, 
wiiereln  100  acrra  of  land  Is  conveyed  by  Dr. 
G.  P.  Woodruff  to  A.  D.  ChambUn  In  fee 
simple^  has  this  remarkable  stipulation:  "It 
is.  however,  to  be  taken  and  understood  as  a 
part  of  this  indention,  and  as  Itmltiog  and 
controlling  the  giant  hereby  made,  that  the 
said  C.  P.  Woodruff  hereby  retains  and  re- 
serves the  use,  occupation,  rents,  Issues,  and 
profits  of  said  prraiises  upon  the  following 
terms,  to  wit:  The  said  Anderson  D.  Cham- 
blln Is  to  move  with  his  family  Into  the  honse 
-upon  the  said  premises  now  occupied  by  said 

C.  P.  Woodruff,  the  said  C.  P.  Woodruff  re- 
taining for  his  use  and  for  the  use  of  his 
wife,  E.  J.  A.  Woodruff,  dui-Ing  their  joint 
lives,  and  the  survivor  during  his  or  her  life, 
two  rooms,  of  his  choice,  the  said  Anderson 

D.  Chamblln  and  family  occupying  the  other 
rooms  in  said  house.  The  said  A.  D.  Cham- 
blln is  to  'take  charge  of  and  cultivate  the 
plantation,  and  manage  the  same  as  he  thinks 
best,  relieving  the  said  C.  P.  Woodruff  of  all 
care  of  the  same.  3e  it  to  look  after  the 
tnlerut  of  the  taid  C,  P.  Woodruff,  and  pr<h 
vide  for  the  tcanit  and  neceatidet  of  himself 
and  wife,  E.  J-  A.  Woodruff,  during  tht  Uvea 
or  life  of  both  or  Hther  of  them,  to  far  at  he 
maj/  be  able."  (Italics  ours.)  "To  keep  the 
place  In  good  condition  by  making  all  the 
necessary  repairs  to  the  fences  and  buildings. 
And,  furthermore,  the  said  Anderson  D. 
Chamblln  agrees  and  binds  himself  to  culti- 
vate, or  cause  to  be  cultivated,  the  plantation 
on  said  premises  during  the  life  or  lives  of 
the  said  C.  P.  Woodruff  and  E.  J.  A.  Wood- 
ruff, and  to  pay  to  him  annually  diulng  tiis 
life,  or  to  his  wife,  should  she  survive  him, 


during  her  life,  the  castomary  rent  of  the 
ooontry,  and  in  consideration  thereof  the  said 
Anderson  D.  ChambUn  is  not  to  pay  any  in- 
terest on  the  pnrcliase  mon^  of  the  sam& 
A.  D.  Chamblln  has  three  years  to  pay  this 
after  O.  P.  Woodmff  and  B.  J.  A.  Woodmff*! 
death.**  The  obligation  executed  by  Ander- 
son D.  Chamblln  for  the  purchase  price  ($1,- 
GOO)  of  this  land  was  In  this  form:  "$1,500. 
One  day  after  date  I  promise  to  pay  G.  P. 
Woodruff  or  bearer  fifteen  hundred  dtdlais, 
for  value  received.  This  obligation  not  to  be 
paid  until  three  years  after  the  death  of  said 
C.  P.  Woodmff  and  wife,  B.  J.  A.  Woodruff. 
Interest  to  be  paid  annually  by  the  rmt  of  the 
place  where  I  now  live."  In  view  of  ttie  ex- 
istence of  these  two  writings,  the  circoit 
Judge  held  that  the  probate  Judge  had  erred 
In  admitting  parol  testimony  as  to  tlie  ccm- 
tract  between  the  parties.  The  drcolt  Judge 
based  such  decision  upon  the  w^-recognixed 
rale  that  a  writing  signed  by  the  parties 
merges  into  such  writing  all  parol  agreem^ts 
which  precede  It,  relating  to  the  same  subject 
matter.  Our  first  Judgment  bdd  this  view 
of  the  drcuit  Judge  to  be  correct,  and  that 
as  the  result  thereof  the  Judgment  of  the  pro- 
bate court  must  be  reversed.  Very  reluctant- 
ly we  must  adhere  to  our  views  then  ex- 
pressed on  this  branch  of  the  case.  Nor  can 
we  find  anything  in  the  testimony  going  to 
show  that  Mrs.  Eliza  J.  A.  Woodruff,  after 
the  death  of  her  husband,  did  any  more  than  to 
mistake— unwittingly,  of  course— this  effect  of 
the  previous  writing  signed  by  her  husband 
and  A.  D.  Cliamblltt.  If  It  had  been  made 
to  appear  In  the  testimony  that  Mrs.  Wood- 
mff bad  made  with  these  parties  a  distinct 
agreement  of  her  own  touching  the  care  and 
attention  she  was  to  receive  from  A.  D.  Cham- 
blln and  wife  aftor  the  death  of  her  husband, 
one  difllculty  might  have  been  removed.  But, 
as  it  Is,  we  can  only  see  that  she  waa  carry- 
ing out  and  recognizing  her  huaband'a  con- 
tract with  these  larties.  It  Is  the  Judgment 
of  this  court  that  the  Judgm»t  of  the  circuit 
court  must  be  modified  by  allowing  the  Judg- 
ment of  the  probate  court  to  control,  m  deny- 
ing any  share  of  the  estate  of  Eliza  J.  A. 
Woodruff,  deceased,  to  any  of  the  defei^nta, 
except  A.  D.  Chamblln  and  his  wlf^  and 
vesting  thereunder  In  the  said  A.  D.  Cham- 
blln and  his  wife  all  the  share  In  the  estate 
of  BUza  J.  A.  Woodmff  which  belonged  to 
A.  B.  Woodruff  and  his  codefmdants  named 
la  the  caption  of  this  opinion,  and  that  after 
this  modification  la  made  the  said  drcult 
court  Judgment  be  affimed. 


(44  fi.  C.  K> 

GUNNINOHAM  et  al.  v.  OAUTBBN  et  aL 

(two  cases). 
(Sai^eme  Court  of  Sonth  Carolina.   AptO  13^ 

1895.) 

AcoouNTiKO  BT  ADMi:ti8TRAT0R— Rem  Aire  OK 
Appeal— DcTi IS  or  Rkverib. 
1.  An  administrator  who  took  gold  DOte*  for 
cotton  beloogiog  to  his  intesWa's  eatat^  whea 
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gold  was  at  ■.  premmin,  will  not  be  diargenble 
with  flndi  premmms  merd^  because,  at  the  time 
of  acconntuix,  cnrrency  baa  become  convertible  at 
par  Into  «peek  unleBs  it  be  shown  that  he  actual- 
ly  collected  the  premtnms. 

2.  Where  an  a  ebon  for  an  accoontlne  was  re- 
manded for  the  pnrpoae  of  baring  the  account  re- 
stated in  accordance  with  tbe  decision  of  the  sn- 
preme  court,  and  the  referee  made  a  finding 
which,  nndcr  snch  decision,  was  irrelevant,  the 
circuit  court  did  not  error  in  refusing  to  enforce 

it. 

3.  When  the  testimony  baa  been  reported  by 
a  referee,  to  whom  the  cause  is  remanded  for  the 
purpose  of  correctioK  some  of  his  former  conclu- 
siona.  additional  tesnmony  is  inadmissible. 

4.  Where  an  admiidstrator  has  been  diai^ 
with  Interest  on  funds  In  his  hands  np  to  the  time 
of  accounting,  interest  sbonld  be  chained  the  dis- 
tributees, on  amounts  previously  advanced  to 
them,  from  the  several  times  of  payment 

5.  Hie  concurrent  findiuKs  of  the  drcuit  judge 
and  referee  will  not  be  disturbed  on  appeal,  where 
th^  is  testimony  to  sunport  them. 

6.  The  decree  of  the  chancellor  as  to  pay- 
ment of  costs  will  not  be  reviewed  on  appeal,  un- 
leis  manifest  error  is  shown. 

Appeal  from  circuit  court,  Lancaster  coun- 
ty; Ernest  Gary,  Judge. 

Action  for  an  accounting  by  W.  J.  Odn- 
nlngham  and  others  against  Lewis  J.  Can- 
tben.  as  administrator  of  A.  J.  Klbler, 
deceased.  From  a  decree  confirming  the 
referees  report,  t>oth  parties  appeaL  Modi- 
fied. 

Following  are  the  exceptions  to  the  drcnit 
decree: 

**(!)  For  tliat  the  (drcult  court  therein  err- 
ed in  coneiudlng  that  the  estate  of  the  de- 
fendant's Intestate  Is  not  chargeable  In  the 
accounting  her^  undo'  the  decree  of  the 
supreme  court  herein,  with  the  premium 
collected  by  the  said  Andrew  J.  Kibler  on 
the  notes  taken  by  him  for  the  cotton  oris- 
tnally  belonging  to  the  estate  of  Joseph  A. 
Cunningham,  deceased.  • 

"(SD  Fw  that  the  circuit  court,  having  con- 
finned  the  finding  by  the  r^eree  that  the 
d^endanf  s  intestate  collected  on  the  said 
cotton  notes  premlume  on  gold  amounting 
In  the  ^gregate  to  the  snm  of  92,063.71,  err^ 
ed  In  concluding  that  the  estate  of  tiie  said 
Andrew  J:  Kibler,  under  the  decree  of  the 
supreme  court;  was  not  diargeable  with  the 
premium  so  collected. 

"(3)  For  that  the  circuit  court,  having  con- 
firmed the  finding  by  the  referee  that  the 
defendant*B  Intestate  collected  on  the  said 
cotton  notes  i^onlums  on  gold  amounting 
in  the  aggregate  to  the  sum  of  $2,068.71,  err- 
ed in  failing  to  conclude  that  such  collec- 
tion of  the  premium  on  the  cotton  notes  was 
in  effect  a  conTorsion  of  the  gold  of  the 
estate  into  currmcy,  and  erred 'in  falling  to 
conclude  that,  under  the  decree  of  the  su- 
preme court  herein,  the  estate  of  the  said 
Andrew  J.  Kibler  la  liable  to  account  to  the 
plaintiffs  for  the  premiums  so  collected. 

"(4)  For  that  tlie  circuit  court,  having  con- 
firmed the  finding  by  the  referee  that  the 
cotton  bid  off  at  the  sale  of  the  personalty 
of  the  Cunningham  estate,  by  the  said  A.  J. 
Kibler  was  worth  SO^/n  cents  In  cnrr«icy, 
erred  In  falling  to  conclude  that,  under 
T.21s.E.n&ll— 51 


the  decree  of  the  supreme  court  her^  tbe 
estate  of  the  said  Andrew  J.  Kibler  Is 
chaq^eable  therewith  at  tbe  said  cnixency 
value,  in  the  face  of  the  holding  by  tbe  su- 
preme court  herein  that  the  administrator, 
having  bid  off  the  cotton  at  tbe  estate  sale, 
became  liable  to  tbe  estate  for  the  actual 
value  thereof.* 

"((9  For  that  the  drcuit  court  therein  err* 
ed  in  concluding  that  there  was  no  error 
by  tbe  referee  In  excluding  further  testl- 
mony  offered  by  the  plaintiffs  as  to  the 
receipt  1^  tbe  said  Andrew  J.  Kibler  of  the 
premium  on  gold  upon  sales  of  property, 
and  upon  sale  notes  belonging  to  the  estate 
of  his  said  Intestate. 

"(6)  For  that  tbe  said  circuit  court  erred 
In  concluding  that,  under  the  decree  of  the 
supreme  court  bor^n,  no  error  was  commit- 
ted by  the  referee  In  so  stating  tbe  accounts 
between  the  deCendanlfs  Intestate  and  the 
several  distributees  of  tbe  estate  of  Joseph 
A.  Cunningham  as  to  chaise  each  of  said 
distributees  with  Interest  on  the  several 
amounte  paid  to  or  for  the  said  sevwal 
distributees  by  tbe  said  Andrew  J.  Kibler. 

"(7)  For  that  the  said  drcnit  court  erred 
in  concluding  that,  under  the  deraee  of  Ibe 
supr^ue  court  herein,  no  wror  was  commit- 
ted by  tbe  referee  in  so  stating  tbe  accounts 
between  the  defondau^s  intestate  and  tbe 
sevwal  ^strlbutees  of  the  estete  of  Joseph 
A.  Cunningham  as  to  charge  each  of  said 
^Btrlbntees  with  Interest  on  the  several 
amounts  paid  to  or  for  the  said  several  dla-' 
trlbutees,  there  being  at  the  time  of  such  pay- 
ments surplus  Interest  bdongtng  to  the  es- 
tate of  the  said  Joseph  A.  Cunningham  in 
the  hands  of  the  said  Andrew  J.  KIMer, 
upon  which  surplus  Interest  no  interest  is 
charged  against  him  In  the  accoanting. 

"(S)  For  that  tbe  circuit  court  erred  In 
concluding  that,  in  stating  tbe  accounts  be- 
tween the  several  distributees  and  the  es- 
tate of  ttie  defendant's  Intestate  under  tbe 
decree  of  tbe  supreme  court  herein.  Interest 
was  property  chargeable  against  each  dis- 
tributee upon  advances  made  out  of  idle  In- 
terest moneys  in  tiie  hands  of  said  defend- 
ants intestate,  as  administrator;  said  con- 
duBlon  being  contrary  to  the  principles  an- 
nounced by  the  decree  of  tbe  supreme  court 
herein,  that  interest  could  on^r  be  charged 
on  sn<A  advances  so  far  as  the  same  should 
be  necessary  to  'reimburse  the  administrate 
tor  such  Interest  as  bad  been  cbaiged  bim 
on  tbe  advances.* 

For  that  tbe  circuit  court  erred  in 
concluding  tba^  nnder  tbe  decree  of  the 
supreme  court  herein,  no  error  was  commit- 
ted by  the  referee  In  charging  the  several 
distributees  with  Interest  upon  paymeots 
made  by  the  adpiinlstrator  of  Joseph  A. 
Cunningham  to  such  distributees,  while  In- 
terest moneys  belonging  to  said  estate  were 
at  the  same  time  lying  Idle  In  the  hands  of 
tbe  said  administrator. 

"CLQ)  For  that  tbe  drcalt  court  exted  In 
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conchidlng  Oiat,  under  the  decree  of  the 
supreme  court  hweln,  no  «Tor  was  commit- 
ted by  the  referee  In  stating  the  accounts 
between  the  said  Andrew  J.  Klbler,  admln- 
fstrator.  and  William  J.  Cnnnlngham,  a 
distributee*  In  charging  Interest  up  to  June 
1,  1883,  on  paTments  made  by  the  said 
Andrew  J.  Klbler  to  and  for  the  said  Wil- 
liam J.  Cunningham,  as  below  stated,  there 
being  at  the  seTeral  dates  below  named 
surplus  Interest  In  the  bands  of  the  said 
administrator  larger  In  amount  than  the 
payments  below  stated,  and  upon  which  no 
interest  Is  charged  against  the  said  admin- 
istrator; that  is  to  say,  in  charging  Interest 
on  $21.40  from  January  1,  1869;  on  ?588.99 
from  January  1,  1870;  on  $410.25  from  Jan- 
nary  1,  1871;  on  $2.40  from  January  1, 
1872;  on  $306.86  from  January  1,  1877;  on 
$1,081.44  from  January  1,  18S0;  on  $100 
from  January  1,  1881,  and  on  $150  from  Jan- 
Mary  1,  1882. 

"(11)  For  that  the  circuit  court  ured  in 
concluding  that^  under  the  decree  of  the  su- 
preme court  herein,  no  error  was  committed 
by  the  referee.  In  stating  the  accounts  be- 
tween the  said  Andrew  J.  Klbler,  adminis- 
trator, and  Mary  O.  Dnnlap,  a  distributee, 
in  charging  interest  up  to  June  1,  1893,  on 
payments  made  by  the  said  Andrew  J.  Klb- 
ler to  and  for  the  said  Mary  o.  Dunlap,  as 
below  stated,  there  being  at  the  sereral 
dates  below  named  surplus  Interest  In  the 
hands  of  the  said  administrator  larger  In 
amount  than  the  payments  below  stated, 
and  upon  which  no  Interest  Is  charged 
against  the  said  administrator;  that  Is  to 
say,  In  charging  Interest  on  $305.68  from 
January  1,  1807;  on  $71  from  January  1, 
ISeS;  on  $1,803.50  from  January  1,  1800; 
and  on  $150  from  January  1,  18S2. 

"(12)  For  that  the  drcolt  court  erred  In  con- 
cluding that,  under  the  decree  of  the  supreme 
court  herein,  no  error  was  committed  by  the 
referee  In  stating  the  accounts  between  the 
said  Andrew  J.  Klbler,  administrator,  and 
ThomweJl  K.  Cunningham,  a  distributee.  In 
charging  interests  up  to  June  1, 1803,  on  pay- 
ments made  by  the  said  Andrew  J.  Klbler  to 
and  for  the  said  Tbomwell  K.  Cunningham,  as 
below  stated,  there  being  at  the  several  dates 
below  named  surplus  interest  In  the  hands  of 
the  said  administrator  greater  In  amount  than 
the  payments  below  stated,  and  upon  which  no 
interest  Is  charged  against  the  said  administra- 
tor; tbat  Is  to  say,  in  charging  Interest  on 
$27.50  from  January  1,  1868;  on  $12.75  from 
January  1,  1869;  on  $259.74  from  January  1, 
1870;  on  $98.57  from  January  1,  1871;  on 
$68.47  from  January  1,  1872;  on  $114.05  from 
January  1,  1873;  on  $59.16  from  January  1, 
1874;  on  $0.50  from  January  1,  1875;  on  $1,- 
120.53  from  January  1,  1880;  on  $107.45  from 
January  1,  1881;  and  on  $200  from  January 
1,  1882. 

"(13)  For  that  the  circuit  court  erred  In  con- 
cluding that,  under  the  decree  of  the  suiireme 
flomt  herein,  no  mat  was  committed  by  the 


referee  in  stating  theacoounts  between  the  mid 
Andrew  J.  Klbler,  administrator,  and  Nannie 
O.  Vanlandhigham,  a  distributee.  In  charging 
Interest  up  to  June  1, 1883,  on  payments  made 
by  the  said  Andrew  J.  Klblo*  to  and  for  the 
said  Nannie  C.  Vanlandlngham,  as  below  stat- 
ed, there  being  at  the  aeveral  dates  below 
named  surplus  Interest  In  the  bands  of  ihe 
said  administrator  greater  in  amount  than  the 
payments  below  stated,  and  upon  which  no 
Interest  Is  charged  against  the  said  adminis- 
trator; that  Is  to  say.  In  charging  Interest  on 
$5.40  from  January  1,  1869;  on  $173.32  from 
January  1,  1870;  on  $191.S4  from  January  1, 
1871;  on  $112.25  from  January  1,  1872;  in 
$151.33  from  January  1,  1873;  on  $295.31 
from  January  1,  1874;  on  $513.08  from  Janu- 
ary 1.  1875;  on  $423  ^m  January  1,  187S; 
on  $1,107.35  from  January  1, 1S80;  on  $100.00 
from  January  1,  1881;  and  on  $150  tram  Jan- 
uary 1,  1882. 

"(14)  For  that  the  circuit  court  erred  In  con- 
cluding that,  under  the  decree  of  the  siq>reme 
court  herein,  do  error  was  committed  by  the 
referee  In  stating  the  ac«)unts  between  the 
said  Andrew  J.  Klblor,  admhiistrator,  and 
Beauregard  Cunningliam,  a  distributee,  in 
charging  interest  up  to  June  1,  1893,  on  pay- 
ments made  by  the  said  Andrew  J.  Klbler  to 
and  for  the  said  Beauregard  Cunningham,  as 
below  stated,  there  being  at  the  seveml  dates 
below  named  surplus  Interest  In  the  hands  of 
the  administrator  greatK  In  amount  than  the 
payments  below  stated,  and  vpoa  which  no 
Interest  Is  charged  against  the  said  adminis- 
trator; that  Is  to  say.  In  charging  interest  on 
$7  from  January  1,  1869;  on  $127.07  from 
January  1,  1870;  cat  $178.82  from  January  1, 
1871;  on  $62.36  from  January  1,  1872;  on 
$72.08  from  J^uai-y  1,  1873;  on  $25.72  from 
January  1,  1874;  on  $113.06  from  January  1, 
1875;  on  $25.20  from  January  1,  1876;  on 
$206.03  from  January  1, 1877;  <ai  $441.80  from 
January  1,  1878;  on  $500  from  January  I. 
1880;  on  ^0  from  January  1, 1881;  and  on 
$740  from  January  1,  1882. 

"(15)  For  that  the  circuit  court  erred  in  al- 
lowing the  charges  of  interest  on  the  Items  of 
payments  or  advances  against  the  said  sev- 
eral distributees,  mentioned  in  the  above  ex- 
ceptions numbered  11  to  14  inclusive,  when 
said  payments  were  made  out  of  Idle  Interest 
In  the  hands  of  tbe  said  administrator,  in  dis- 
regard of  the  conduslou  by  tbe  supreme  court 
herein  that  such  Interest  could  only  be  char- 
ged upon  advances  made  to  the  several  dl^ 
tributees  so  far  as  to  'reimburse  the  adminis- 
trator for  so  much  interest  as  had  been  char- 
ged to  him  on  the  advances.* 

"(16)  For  that  tbe  circuit  court  erred.  In  any 
view,  In  allowing  Interest  to  be  charged  upon 
the  said  advances  mentioned  in  the  above  ex- 
ceptions numbered  11  to  14  Inclo^ve,  when 
said  advances  were  made  out  of  Idle  Interest 
in  the  hands  of  tbe  said  administrator,  up  to 
June  1,  1893,  instead  of  up  to  August  1, 1890, 
the  date  of  tbe  former  r^iKHrt  and  the  date 
thereby  fixed  for  itiifclng  a  bftkuice. 
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"(17>  For  that  the  circuit  court  erred  In  con- 
cluding that  there  was  a  balance  due  by  the 
estate  ot  Nannie  C.  Yanlandlngbam,  deceased, 
to  the  estate  of  Andrew  J.  Klbler,  deceased. 

"(18)  For  that  the  circuit  court  erred  in  fall- 
ing to  conclude  that  there  was  a  balance  still 
due  upon  the  accounting'  by  the  estate  of  An- 
drew J.  Kibler,  deceased,  to  the  plaintiff  Wil- 
liam J.  Cunningham,  as  administrator  of  the 
said  Nannie  C.  Yanlandingliam. 

"(19)  For  that  the  circuit  couit  erred  In  con- 
cluding ttiat  there  was  no  enor  by  the  referee 
in  charging  interest  against  the  estate  of  Nan- 
nie C.  Yanlandingham  after  payment  In  full  to 
her  or  her  p^sonal  representative  (if  payment 
In  full  was  ever  so  made),  especially  as  be- 
tween her  estate  and  Klbler,  administrator. 

"Ernest  Moore, 
"M.  J.  Hough, 
"Attorneys  for  Plaintiffs  (Appellants). 

"And  the  plaintilFs  (appellants)  will  move 
the  said  supreme  court,  at  the  hearing  of  this 
appeal,  to  reverse  the  said  decree  of  the  circuit 
court  in  the  particulars  comfAalned  of  in  the 
above  exceptions. 

"Ernest  Moore, 
"M.  J.  Hough, 
'•Attorneys  for  Plaintiffs  (Appellants). 

"The  defendant  gave  timely  notice  of  appeal 
from  the  said  decree  of  Judge  Oary  to  the  su- 
preme court  of  the  state;  and  now  proposes 
the  foregoing  as  the  case  for  the  bearing  of 
the  appeal  to  reverse  or  modify  the  drcolt 
decree  on  the  following  grounds  or  exertions: 

"(1)  Because,  It  Is  respectfully  submitted, 
the  circuit  judge  erred  in  sostahilng  the  first 
finding  of  fact  by  the  referee,  to  wtt,  'that 
the  premium  on  gold  was  collected  by  Kibler, 
the  defendant's  intestate,  upon  the  estate  sale, 
and  the  sale  notes.  Including  the  cotton,  ex- 
cept in  the  cases  stated  in  his  said  finding. 

"(2)  Because  the  circuit  }udge  erred  also  la 
sustaining  finding  of  fiact  by  the  referee  that 
the  collection  of  the  premlom,  except  In  llie 
cases  (stated  by  blm)i  seems  to  bare  been  ad- 
mitted by  the  defendant's  Intestate  the  sold  A. 
J.  Klbior,  upon  hlB  examination.' 

"(3)  Because  the  drcult  Judge  erred  in  sua- 
tflining  the  findii^  of  the  said  referee  that  the 
finding  of  fact  above  referred  to  is  corroborat- 
ed by  the  testimony  of  other  witnesses. 

"(4)  Because  there  Is  no  teatlmonT  wtaaterer 
to  sustain  the  finding  of  the  referee  oa  the 
point  above  reCaned  ta  The  foUos  of  tbe 
testimony  referred  to  by  him  do  sot  sustain 
his  finding,  and  tbe  circuit  judge  has  erred  in 
sustaining  these  findings  referred  to  In  tbe 
foregoing  exceptfons. 

"(5)  Becanse  the  drcoit  Judge  has  erred  In 
sustaining  the  findings  of  fact  by  the  referee, 
wlien  he  attempts  to  stir  matters  that  have  al- 
ready been  adjudicated  by  the  supreme  court 
His  findings  upon  the  cotton  and  the  cotton 
notes  are  res  adjndlcata,  and  it  was  error  to 
bring  these  cotton  notes  or  any  part  of  than 
again  Into  the  report;  and  ttie  circuit  Judge 
slionld  have  snstatned  the  exceptions  to  the 
refoee's  ngwrt  as  to  these  cotton  notes. 


"(6)  Because  the  circuit  Judge  erred  In  sus^ 
taloing  tbe  finding  of  the  referee  that  the  ag- 
gregate amount  collected  in  coin,  or  upon 
which  no  premltmi  was  collected,  was  $2,- 
X52.7S.'  There  la  no  evidence  whatever  to 
show  a  premium  collected  of  more  than 
$137.78. 

"(7)  Because  he  erred  in  sustaining  the  find- 
ing of  tbe  referee  that  the  said  A.  J.  Klbler 
collected  a  premium  of  ?2,910.14  on  $7,275.37. 
There  Is  no  evidence  to  support  such  finding. 
And  besides,  these  figure  '$7,275.37'  refer  to 
the  cotton  notes,  which  are  res  adjndlcata. 

"(8)  Because  he  erred  In  sustaining  tbe  find- 
ings of  the  referee,  without  evidence,  that  the 
said  A.  J.  Kibler  collected  a  premium  of  40 
per  cent  on  more  than  $314.35. 

"(9)  Because  he  has  erred  in  sustaining  the 
referee  In  going  out^de  of  tbe  matters  left 
open  by  the  supreme  court  decree,  and  bring- 
ing In  matters  that  were  finally  adjudicated 
thereby;  for  instance,  he  reports  a  premium 
collected  on  all  the  cotton  notes  and  the  price 
of  the  cotton  In  currency,  when  these  cotton 
notes  have  been  adjudged  to  belong  to  the  said 
A.  J.  Klbler  in  his  own  right 

"(10)  Because  he  has  erred.  In  his  decree,  in 
confirming  the  charge  of  a  40  per  cent,  pre- 
mium en  bloc  on  $2,110.00,  when  there  is  no 
evidence  as  to  the  time  when  collected,  or  as 
to  the  notes  or  Items  upon  which  this  alleged 
premium  was  collected,  contrary  to  the  decree 
of  the  supreme  court  He  has  manifestly  over- 
looked the  main  point  left  open  In  tbe  decree, 
where  the  court  held  'that  Klbler  was  not 
chargeable  with  the  vrbde  premium  en  bloc, 
but  with  a  premium  only  on  gold,  or  gold  notes 
due  the  estate,  wMch,  It  can  be  shown,  he  ac- 
tually received. 

"(11)  Because  the  referee  has  erred  In  char- 
ging without  evidence  a  premium  of  $846.33 
oa  other  notes  than  tbe  cotton  notes,  and  the 
ch-cuit  Judge  erred  hi  his  decree  In  sustaining 
and  coaflrmlng  this  charge,  without  evidence 
to  sustain  the  same. 

"(12)  Because,  on  the  second  page  of  the 
general  account  (manuscript),  the  referee  has 
erred  In  adding  up  the  column  of  dlaburse- 
meatB  made  In  the  year  1866.  He  has  made 
tbe  a^regate  $702.83,  whereas  It  should  be 
$712.36;  and  the  circuit  Judge  has  erred  in  not 
correcting  this  mistake. 

"(13)  Because  In  statb^  the  accounts  be- 
tween A.  J.  Klbler,  the  admlnistratw  of  Jo- 
septa  A.  Cunningham,  deceased,  and  the  dis- 
tributees, the  referee  has  taUeA  to  conform  to 
the  principle  laid  down  In  the  decree  of  the 
stq^renw  court,  in  that  he  has  failed  to  charge 
each  distributee  wltb  Interest  on  each  sum 
paid  out  w  advanced  to  the  distributees,  re- 
iQwctlvely,  from  the  date  of  sacta  payment  or 
advaccemokt  The  referee  has  charged  Inta> 
est  only  from  the  1st  day  of  January  next 
following  each  payment,  and  the  drcnit  Judge 
erred  In  confirming  the  report  of  the  referee 
In  this  particular. 

"(14)  Becanse,  under  all  the  facts  and  cfr- 
cumstances  of  this  iong  litigation,  the  circuit 
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Judge  erred  In  requiring  the  costs  of  the  case 
to  be  paid  out  of  the  eetate  of  Andrew  J.  Kib- 
ler.  deceased.  B.  B.  &  R.  B.  AlUson. 

"Attorneys  for  Defendant  (Appellant).** 

M.  J.  Hough  and  Emeat  Moore,  for  appel- 
lants. R.  E.  &  R.  B.  AlliBon  and  B.  W. 
Shand,  for  req;)ond«its. 

POPE,  J.  A  former  appeal,  which  1b  re- 
ported Id  37  S.  a  123.  15  a.  a  817,  baTlng 
necessitated  a  restat^ent  of  accounts  of 
A.  J.  Ktl^.  as  administrator  of  the  estate 
of  Joseph  A.  Cunningham,  deceased,  the  ac* 
Idon  was  ronltted  to  the  dmilt  court  for 
that  pnrpose.  When  the  circuit  court  took 
action  thereon,  it  was  to  pass  an  ordw  on 
the  10th  of  October,  1892,  referring  It  to  D. 
A,  Williams,  Esq..  as  referee,  "to  state  the 
accounts  of  A.  J.  Klblw  as  administrator  of 
Joseph  A.  Cunningham,  deceased,  in  con* 
formtt7  to  the  Instructtons  contained  In  the 
decree  of  the  supreme  court  herein,  and  ac- 
cording to  the  prlniHples  therein  enunelat* 
ed,  uid  to  do  alt  other  acts  and  things  there* 
in  requhred."  On  the  1st  day  of  June,  180S, 
this  referee  made  bis  report,  wherein  he 
reported  that  on  the  Ist  day  of  June.  1803, 
the  said  A.  J.  Klbler  was  Indebted  to  his 
Intestate's  estate  in  the  sum  of  936,670.83, 
which  was  dlTlsIble  in  equal  portions  be> 
tween  the  flre  plalntlfCs,  so  that  the  share 
of  each  therein  was  $7,134.18  »/•■  But  he 
also  found  that  said  administrator  had  paid 
to  each  of  the  plaintiffs  large  sums  of  money 
on  account,  so  that  on  the  1st  of  June  he 
owed  the  plaintiff  WUUam  J.  Cunningham 
¥860,23  Vb;  to  the  plaintiff  Thorn weU  K. 
Cunningham,  $2,512.30  Vb;  to  the  plaintiff 
Beauresard  Cunningham,  $1,003.83  Vb*  to 
the  plaintiff  B.  T.  Dunlap,  $321.17  Vsi  and 
to  the  plaintiff  J.  A.  DnnUp.  $821.17  Vs.  It 
may  be  well  to  state  that  the  two  last  are 
the  distributees  of  the  deceased,  Mrs.  Mary 
O.  Duhlap,  n6e  Cunningham,  but  that  the 
idaintiff  lbs.  Nannie  O.  Vanlandlngliam  had 
orerdrawn  her  share  by  the  amount  of 
$108.^%.  To  this  report  of  the  referee  both 
sides  fieely  excepted,  the  plaintiffs  exhibiting 

15  exceptions,  and  the  defendant  presojdng 

16  exceptions.  The  cause  was  hevd  before 
his  honor.  Judge  Ernest  OaiTi  at  the  spring, 
18&4»  .term  of  the  court  of  common  pleas  for 
Lancaster  .county.  In  this  state,  and  .on  the 
6th  day  of  May,  1884,  he  filed  the  following 
decree:  "The  facte  of  tbla  case  will  be 
found  In  87  S.  C  at  pages  123-145^  16  0.  B. 
917.  The  supreme  court  recommitted  the 
cause  to  the  circuit  court  for  the  purpose 
of  having  Uh  account  resteted  in  accordance 
with  the  decision  of  the  supreme  court.  The 
referee  has  recast  the  account,  and  filed  his 
report  in  the  cause.  Plaintiffs  and  defend- 
ant have  both  filed  numerous  exceptions  to 
the  r^rt,  and  the  cause  was  heard  by  me 
upon  the  exceptions  and  argument  of  ccHon- 
wA  engaged  In  the  cause.  From  a  careful 
reading  of  the  decree  of  the  supreme  courts 


there  are  very  few  matters  left  open  for  ad- 
judication. It  appears  to  me  the  referee  vu 
only  directed  to  recast  his  original  report  in 
the  following  particulars:  (1)  By  correcting 
his  former  report  as  to  commissions.  This 
he  has  done.  &i  By  omitting  to  charge  a 
premium  on  the  specie  on  hand  at  the  deatb 
of  the  Intestate.  This  correction  has  been 
made.  (3)  By  giving  the  administrator  cred- 
it for  the  items  on  page  123  of  the  ctae. 
This  has  been  done.  (4)  By  allowing  tateiit 
for  certain  items  of  board.  This  has  been 
done.  It  therefore  appearing  that  the  ref- 
eree has  followed  the  directions  of  the  sn- 
preme  ooort  In  resteting  his  accounts,  It  Is 
ordered  that  the  report  be  conftrmed,  and 
the  exc^>tions  thereto  orwruled.  The  sd- 
preme  court  in  Ite  decree  reversed  the  decree 
of  the  circuit  <M>utt  as  to  the  coste  of  the 
case  without  projudlee,  as  the  cause  would 
have  to  be  sent  tmek.  In  a  case  llln  this, 
costs  are  la^ly  in  the  discretion  of  the  pre- 
siding judge.  After  oonsidering  the  facts,  I 
agree  with  Jiidg«  '^therspoon  that  the  costs 
of  this  action  should  be  paid  out  of  the  es- 
tate of  Andrew  J.  Kibler,  and  I  so  decree." 

From  this  decree  the  i»rtiea  plaintiff  and 
defendant  appeal,  and  thne  grounds  of  ap- 
peal will  be  reported. 

We  will  try  to  bestow  ttie  pwper  care  in 
disposing  of  these  sete  of  exertions.  It  Is 
alwajv  well  to  remember  that  It  Is  a  matter 
of  no  little  difficulty  to  divest  the  mind  of 
previous  impressions,  and  we  apprehend  tiiat 
no  little  of  the  trouble  with  the  counsel  of 
this  case  lias  arisen  In  tills  way, 

Iiet  OB  first  examine  the  grounds  of  appeal 
presented  by  plaintiffs.  The  first  eneption 
Imputes  error  to  the  drcnlt  Judge  In  his  con- 
clusion that,  under  the  decisions  of  the 
court,  the  defendant's  Intestete  Is  notdiarge* 
able  with  the  premium  collected  by  the  ad- 
mlnlstmtor  on  notes  taken  him  for  oottm 
or^Inally  belonging  to  the  estate  of  Cunning- 
ham, deceased.  The  amount  inv<dved  la 
this  exception  is  considerable^  and  we  have 
considered  It  carefully.  A.  J.  KlUer.  in  his 
first  retmn  as  administrator,  diarged  him- 
self with  $^^8.15  as  the  amount  of  the  sale 
1^  fOr  laoperty,  taudndlng  cotton,  wfM  off  his 
intestete's  eatete  In  January,  1B06.  This  ad- 
ministrator contributed  very  larxely  to  cre- 
ate the  confntion  in  regard  to  this  first  re- 
turn by  loose  references  to  the  cotton  on 
said  sale  bill  at  28  cents  a  pound  In  gold 
coin,  as  etui  belonging  to  the  estate  of  his 
intestate-  But  by  the  previous  decision  ot 
this  court  we  decided  that  the  admtidstmtw 
having  charged  hlms^  with  this  cotton  at 
28  cente  In  gold  coin  wa  the  sale  bill,  and 
this  being  esteblished  as  Ite  actual  valoe. 
"the  plaintiffs  are  not  entitled  both  to  the 
value  of  the  cotton  and  the  securities  tefcea 
for  It  or  any  part  of  it,  at  the  sectmd  sale 
made  by  tiie  first  purchaser";  and,  forther. 
It  not  being  shown  that  the  adralnistiator 
had  eVMi  changed  his  rdatlou  to  Qie  estate 
of  his  intestate  for  the  value  of  thla  cotton 
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as  of  gold,  for  the  new  relation  aa  of  cur- 
rency, there  was  no  principle  of  law  where- 
by, when  one  Is  convertible  for  the  other,  at 
par,  this  administrator  should  be  required 
to  add  any  per  cent,  40  or  any  other,  in 
bis  accounts  for  such  cotton.  Let  our  po- 
rtion be  understood.  We  mean  that  if  this 
administrator  had  charged  himself  with  this 
cotton  at  38  cents  In  current  bills  or  money, 
and  had  not  conrefrted  this  Into  gold  coin, 
we  would  have  held  him  to  this  38  cents  per 
pound,  notwithstanding  at  this  time  such 
currency  would  have  been  equal  to  gcAQ.. 
Tills  exception  ig  ovm-nled. 

2.  So  far  as  the  second  exception  is  con- 
cerned, it  is  Intended  thereby  to  suggest  the 
difficulty  that  when  a  referee  makes  a  find- 
ing of  fact,  not  only  irrelevant  to  the  contro- 
versy, but  which  the  supreme  court  has 
so  decided  to  be  irrelevant,  and  which  de- 
cision of  the  supreme  court  is  obeyed  by 
said  referee  In  making  op  the  accountliig, 
the  circuit  Judge  Is  In  oror  In  not  «iforcliig 
such  error  by  hla  decree,  ootwlthBtandlng 
the  decision  of  the  snpxeme  court  We  think 
the  circuit  Judge  was  »itlrely  correct,  enm 
If  his  attentton  had  been  called  to  fMs  mat- 
ter, for  he  waa  bound  to  enforce  the  Judg- 
ment of  tUs  oourt  Sandem  Bagwell,  87 
8.  0.  146,  Ifi  a  B.  714,  and  16  S.  B.  770. 
Judgments  are  not  based  on  Irrdanunt  tse- 
tlmony. 

3.  We  do  not  fed  at  liberty  to  eanraas  the 
suggestion  of  Mror  herein  embodied,  for  If 
our  foimer  dedaloD  fixed  the  charge  of  the 
cottm  at  28  cents  In  gtAH  as  a  proper  charge 
against  the  administrator,  and  also  decided 
that  It  made  no  difference  as  to  whom  and  for 
what  the  cotton  was  afterwards  sold  by  its 
purchaser,  we  are  not  oracemed  with  such 
matters.  The  court  has  already  canvassed 
tbeee  matters  over,  and  our  dedrt<m  thereon 
rendered.  It  Is  »iongh  to  state  that  fiict  as 
the  basis  for  now  overruling  this  exception. 

4.  The  fourth  exception  Is  disposed  of  un- 
der what  Is  said  In  passlns  npm  the  second 
and  third  exceptions. 

6.  This  next  exception  is  not  alt(^:ether  tne 
from  dlfflcnlty.  By  our  previous  decision, 
ttie  cause  was  remanded  to  the  drcntt  court, 
In  order  that  If  It  could  be  shown  tiiat  A.  J. 
Klbler,  as  administrator,  actually  received  the 
premium  on  gold  or  gold  notes  dn«  the  estate, 
such  referee  might  alter  his  accounts  as  af- 
fected therehr.  When  the  pliUntlfh  applied 
to  the  referee  to  be  allowed  to  Introduce  new 
aind  additional  testimony,  the  referee  declined 
to  hear  It,  and  now  tbia  refusal  la  assailed  aa 
erroneous.  In  cases  where  new  trials  are  or- 
dered, of  course  such  trials  are  de  novo.  But 
In  a  catise  In  equity,  when  the  testimony  on 
all  the  Issues  has  been  fully  taken  and  report- 
ed to  the  court  hy  the  vety  referee  to  whcan 
tli«  duty  Is  confided  of  correcting  a  few 
among  the  many  of  his  former  conclusions,  It 
does  not  seem  that  additional  testimony  could 
be  admitted  without  the  usual  Incidents  to 
new  testimony,  namely,  first  questions,  etc. 


We  might  have  been  more  explicit  In  our  foiv 
mer  Judgment,  but,  as  it  Is,  we  think  the  ref- 
eree correctly  construed  our  decision.  We  did 
not  mean  thereby  to  open  afresh  all  these 
matters.  This  exception  must  therefore  be 
overruled. 

6.  Error  Is  Imputed  In  this  exception  to  the 
circuit  Judge  In  holding  that,  under  the  first 
dedslon  of  this  case,  the  supreme  court  deter- 
mined that  In  making  the  accounts  of  the  ad- 
ministrator with  the  several  plalntlfFs  as  die- 
trlbntees  of  the  estate  of  his  Intestate,  Interest 
was  to  be  allowed  the  administrator  on  all 
the  payments  made  to  or  In  behalf  of  such 
distributees.  The  circuit  judge  correctly  con- 
strued our  decision.  The  language  of  this 
court,  at  the  t<^  of  page  141,  37  S.  C,  and 
page  917,  15  S.  B.,  la:  "The  children  ad- 
vanced, however,  being  required  on  final  set- 
tlement to  account  for  Interest  on  their  re- 
specdre  advances  from  the  time  they  were 
received,  and  thus  reimburse  the  adminis- 
trator ft>r  BO  much  Interest  as  had  been  char- 
ged to  him  on  the  advances." 

7.  This  exertion  partakes  somewhat  of  the 
character  of  the  sixth,  and  might  be  said  to 
have  beat  disposed  of  by  the  language  used 
by  us  under  No.  6,  but  for  the  intimation 
that,  at  the  time  of  snch  Interest  being  char- 
ged agahist  the  distributees  In  favor  of  the 
administrator,  the  latter  had  a  surplus  of  In- 
terest up<m  which  no  Interest  was  paid.  We 
think  the  very  theory  <Mi:  the  law  on  this  sub- 
ject Is  outilned  In  the  r^narks  of  Mr.  Justice 
UcGowan  te  our  former  dedsltm  In  this  case, 
when  he  said:  "The  amounts  paid  to  the  dis- 
tributees, fimm  time  to  time,  were  not.  as 
we  think,  ^expenditures,*  In  the  sense  of  Dlx- 
ou  T.  Htmter,  8  Hill  (S.  C.)  20a  They  did 
not,  In  reality,  dhnhilsh  the  vtrfume  of  the 
estate  In  the  hands  of  the  administrator,  the 
wlude  -ralue  of  which  It  was  necesnuy  to  as- 
cotain.  to  make  a  fair  division  among  those 
equally  Intraested.  The  payments  were  rath- 
er In  the  nature  of  advances  or  loans,  still 
puts  of  the  whfde  estate,  and  to  be  accounted 
for  as  such,"  etc.  (the  latter  part  has  already 
been  quoted).   There  was  no  erm:  here. 

8.  It  Is  true  that  this  court  In  renderhig  Its 
fonner  i^lnlon  did  use  the  language  quoted  In 
the  ^hth  exception  but  It  was  not  Intended 
by  us  to  coiqile  the  accotmting  the  admin- 
istrator so  aa  to  depend  upon  advances  made 
to  the  distributees  or  vice  versa.  The  tect  Is, 
nothing  should  be  said  or  done  In  Judgments 
of  courts  by  which  sny  Idea  of  dday  In  the 
settlements  of  estates  by  administrators  be- 
y<md  the  limits  fixed  by  law  should  be  en- 
couraged. Both  administrators  and  dtetribu* 
tees*  respective,  should  have  no  reason  for 
iOajt—we  mean  nnnecessair  delay.  In  this 
case,  no  guardians  were  ai^olnted  for  the  In- 
fant children  of  the  Intestate,  and  they  were 
motherless.  Hence  the  administrator  did 
make  advances  from  time  to  time  to  every 
one  of  them.  They  had  to  live,  be  clothed, 
and  educated.  All  these  the  administrator 
provided  for  from  the  estate  of  tiielr  father; 
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and,  of  coarse,  ^ch  clitld  must  account  for 
the  numeys  advanced  to  blm  or  her,  jnst  as 
they  would  If  the  administrator  held  notes 
given  by  a  child  to  the  Intestate.  In  the  lat- 
ter case  the  administrator  has  the  right  to 
pay  off  such  child  pro  tanto  with  Its  own 
paper.  This  Is  all  that  was  meant  by  this 
court  la  tlie  language  used  by  it;  and  there- 
fore the  circuit  judge  was  not  In  error,  aa  is 
h»e  complained. 

9.  Our  answer  to  the  ninth  exception  Is  fur- 
nished by  what  we  have  said  touching  the 
eighth  exception. 

10.  The  excepticms  10,  11, 12, 13,  14,  15,  16, 
and  17,  being  merely  used  to  point  out  the  In- 
dividual  Instances  of  the  application  of  the 
rule  set  out  In  our  consideration  of  exertion 
8,  are  fully  answered  by  what  we  have  held 
ou  that  subject,  and  are  therefore  overruled. 

We  will  next  consider  the  allegations  of  er- 
ror embodied  in  the  exceptions  preferred  by 
the  defendant: 

1.  The  first  exception  will  be  seen  to  have 
no  practical  effect,  when  It  Is  stated  that,  al- 
though the  referee  did  make  the  finding  of 
fact  therein  complained  of,  yet,  when  be 
came  to  apply  the  law  of  the  case  as  fixed 
by  our  former  decision,  the  referee  was  care- 
ful to  follow  the  latter  and  discard  the  for- 
mer. 

2.  The  second  exception  Is  overruled,  for 
there  was  testimony  to  sustain  It.  Under  our 
rule,  when  there  Is  testimony  to  support  the 
concurr^t  findings  of  fact  of  the  circuit  and 
referee,  this  court  will  rarely  disturb  such 
finding. 

3.  And  so,  too,  as  to  the  third  exception. 
>ye  find  testimony  to  support  such  concurrent 
finding  of  the  circuit  judge  and  referee,  and 
we  win  not,  under  the  rule,  disturb  it. 

4.  We  cannot  agree  with  the  derendant  in 
his  fourth  exception.  It  seems  to  us  that  the 
testimony  was  stated  by  the  (dreult  Judge  and 
referee  correctly. 

5.  We  do  not  understand  that  the  circuit 
Judge  and  referee  Interfered  practically  with 
the  conclusions  of  this  court  in  its  former  de- 
cision. 

B.  We  cannot  agree  witb  the  def^idant  In 
his  sixth,  seventh,  tfgbth,  and  ninth  excep- 
tions. 

7.  In  the  tenth  exception  the  defendant 
secies  to  Impugn  the  charge  of  40  per  cent, 
premium  on  $2,116.09.  There  was  testimony 
fn  the  case  on  this  subject,  and,  if  there  was 
such  testimony,  this  conclusion  is  not  at  vari- 
ance with  our  former  decision. 

S.  Nor  can  we  sustain  the  eleventh  excep- 
tion, for  there  was  testimony  upon  which 
such  conclusion,  aa  therein  aaaaUed,  might 
have  been  based. 

9.  Tbe  error  of  $10.03  pointed  out  In  the 
twelfth  exception  la  easily  corrected. 

10.  It  is  urged  by  the  defendant  In  bis  thir- 
teenth exception  that  the  circuit  judge  has 
not  enforeed  the  former  judgment  of  this 
court  when  it  directed  that  Interest  be  allow- 
«d  the  administrator  upon  the  sums  advanced 


by  him  to  the  respective  distrlbntees  of  tbe 
estate  of  the  intestate  Cunningham,  from  the 
time  the  same  were  paid.  Tbe  former  judg- 
ment of  this  court,  in  its  use  of  tbe  words, 
"from  the  date  of  sudi  payment  or  advance- 
ment," designed  that  the  yearly  allowance  of 
interest  on  such  payments  or  advancements 
took  place  so  as  to  correspond  wItb  the  year- 
ly balance  upon  which  interest  was  charged 
against  the  administrator.  We  are  satisfied 
that  such  an  arrangem^t  la  all  that  is  re- 
quired in  this  case,  and  we  therefore  ovecmle 
this  exception. 

11.  Lastly,  we  will  consider  the  fourteenth 
exertion,  wherein  it  is  insisted  that  the  cir- 
cuit judge  was  in  error  In  adjudging  that 
the  estate  of  A.  J.  Klbler,  deceased,  should 
pay  all  the  costs  of  this  action.  It  is  usual  to 
uphold  the  chancellor  hi  his  decision  aa  to  the 
payments  of  costs,  except  some  error  is  dear- 
ly pointed  out  McOrady  v.  Jones,  36  S.  C. 
136,  15  S.  E.  430.  Here  there  is  no  error 
pointed  out  But  apart  from  this  tlme^wn- 
ored  practice  In  this  matter  of  decreeing  what 
party  Is  liable  for  costs,  if  we  refer  to  the 
pleadings  in  this  case  when  the  plaintiffs  de- 
manded an  account  of  A.  J.  Kibler,  as  admin- 
istrator of  their  father's  estate,  we  find  that 
in  his  answer,  be  denied  that  he  owed  them 
anything,  and,  on  the  contrary,  averred  that 
he  bad  paid  tbem  more  than  they  were  enti- 
tled to  receive;  yet  now  that  the  Htigatlon  is 
about  euded,  we  find  that  these  distributees 
are  entitled  to  a  judgment  against  such  ad- 
ministrator for  several  thousand  dollars.  If 
the  losing  party  is  to  pay  costs,  then  It  should 
be  the  estate  of  the  said  A.  J.  Klbler,  de- 
ceased. We  cannot  thmfoK,  sanction  this 
ground  of  appeal. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed,  oa 
the  condition  that  the  plaintiffs,  who  are  mti- 
tled  to  judgment  will  first  reduce  their  claims 
In  20  days  hereafter  by  giving  a  credit  to  the 
estate  of  A.  J.  Kibler,  deceased,  for  the  sum 
of  ff28.58  on  the  1st  day  of  June,  1883.  But 
In  the  event  the  plaintiffs  fall  to  give  this 
credit  of  $28.58,  th&i  the  judgment  of  the  cir- 
cuit court  shall  be  modified  by  requiring  the 
plaintiffs  to  give  to  the  estate  of  the  said  A. 
J.  Klblw,  deceased,  the  said  credit  of  $28.58 
on  the  1st  day  of  June,  1893;  and  for  that 
purpose  the  cause  la  remanded  to  tbe  circuit 
conrt 


(«4  S.  C.  fiSfi) 

STATE  V.  JOHNSON. 
(Supreme  Court  of  South  Carolina.    April  24, 
1893.) 

CaiHiif  Ai.  Law — Escapb  ur  Afpbllakt — Dishibaai. 
OP  Apprai.. 
Where  a  convicted  murderer  has,  pending 
an  appeal  to  the  BUpreme  rourt,  escaped  from  Its 
juriBdictioD,  tbe  appeal  will  be  dismissed,  npos 
motion  of  the  solic-itor,  bnt  without  prejudice  to 
the  fugitive's  ri;;bt  to  move  to  have  his  anieal 
reinstated,  providing  such  motion  be  made  at 
the  first  ensuing  term  after  the  court  has  reae- 
qnired  jnriidtetioiL 
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Appeal  from  general  seeslons  circuit  court 
of  Edgefield  comity;  W.  O.  Braet,  Judge. 

Tom  J<^8on  was  conTicted  of  mnrdOT,  and 
appealed  to  the  Bupreme  court  After  the  ap- 
[leal  he  escaped  from  jail,  and  the  case  was 
continiied.  This  Is  a  motion  by  the  solicitor 
to  hare  the  appeal  dismissed.  Motion  grant- 
ed without  prejudice. 

L  Wm.  Tharmond  and  Croft  &  TUlman,  for 
the  prisoner.   P.  H.  Ndson,  foe  the  State. 

MdVBB,  O.  J.  In  this  case  the  soUcttor 
mores  to  dismiss  the  appeal  npon  the  ground 
that  the  appeUant  bftSi  since  this  appeal  was 
perfected,  escaped  tnm  the  Jail  ot  Bdg^eld 
counl7,  and  thus  idaced  hir^i*  tt^ond  the 
jnriadlctlfm  of  this  court  and  this  statement 
Is  Termed  by  affldartt  It  Is  wdl  setUed  fbat 
this  court  will  not  hear  an  appeal  where  the 
appellant  has  Tolnntarlly  put  himself  hoyond 
the  Jurisdiction  of  the  court  State  t.  Mnrrell, 
33  S.  a  83,  11  &  El  683,  and  the  cases  there 
dted.  Hence.  wh«)  this  case  was  called,  and 
the  tact  made  apparent  to  the  eonrt  that  the 
appettant  had  escaped  from  custody  of  the 
law,  the  case  was  marked  "Continued,"  as  It 
could  not  now  be  heard,  under  the  w^-settled 
rule;  but  In  ordKlng  the  continuance,  the 
court  distinctly  announced  that  such  order 
would  not  affect  the  right  of  the  solicitor  to 
make  this  motion  to  dismiss  the  appeal,  which 
the  court  iias  determined  to  grant.  But  as 
ttie  issue  involved  Is  of  the  gravest  character. 
Involving  the  life  of  the  appellant  the  court 
is  nnwUIing  to  entirely  preclude  the  appellant 
from  having  his  appeal  heard,  if  hereafter 
the  court  should  acquire  such  jurisdiction  of 
the  person  of  the  appelant  as  would  enable 
the  court  to  render  an  effective  Jndgmrait  It 
is  therefore  ordered  that  the  conUnnance  of 
this  case,  heretofore  ordered,  be  oiiaied,  and 
the  appeal  be  dismissed,  without  prejudice, 
however,  to  the  appellant's  right  to  move  to 
have  his  appeal  reinstated,  if  he  hereafter 
shall  place  himself,  or  be  brought,  within  the 
Jurisdiction  of  the  court:  provided,  such  mo- 
tion be  submitted  to  this  court  at  the  first 
ensuing  term  of  this  court  after  Jurisdiction 
has  beoi  reacquired  1^  this  court 


(44  a.  C.  HQ 

STATE  T.  BHODBS. 
(^ujfKme  Court  of  South  Carolina.   Bfay  0, 
1895.) 

Crihival  Law— Nbw  Trial— Newlt-Discovbrbd 

evidkvcb. 

A  motion  to  suspend  an  appeal  in  a  crim- 
inal case,  bo  that  tiie  defendant  may  move  for  a 
new  trial  on  tlie  ground  of  newly-duoovered  evi- 
dence, will  not  be  granted  wheo  the  motion  is 
based  npon  affidavits  that  since  the  trial  a  state- 
ment was  made  by  the  principal  witness  for  tiie 
state,  an  ignorant  girl  of  17,  ooaod  to  defeodaat, 
that  ner  testimony  at  the  trial  was  ialae,  and  im- 
proper means  wne  used  to  Indace  ber  to  so  tes- 
tify. 

Appeal  fnmi  general  sessions  drcult  court 
of  Andersfflk  county;  O.  W.  Buchanan,  Judge. 


Jasper  N.  Rhodes  was  convicted  of  arson, 
and  appealed  to  the  supreme  court.  This  is 
a  motion  to  suspend  the  appeal  so  that  he 
may  move  the  circuit  court  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence. 
Motion  denied. 

B.  L.  Bonham  and  G.  B.  Prince,  for  appel- 
lant C.  P.  Townsend,  Asst  Atty.  Gen.,  for 

the  State. 

McIVER,  0.  J.  This  Is  a  motion  to  sus- 
pend the  appeal  now  pending  In  the  court  In 
order  to  enable  the  appellant  to  move  before 
the  circuit  court  to  grant  him  a  new  trial  up- 
on the  ground  of  after-discovered  evidence. 
The  principles  which  govern  this  court  In  dis- 
posing of  this  motI<Hi  have  been  so  often  stat- 
ed in  recent  cases  that  it  surely  cannot  be 
necessary  to  repeat  them  here.  It  is  suffl- 
cient  to  now  say  that  a  careful  examination 
of  the  affidavits  submitted  In  support  of  the 
motion  fails  to  disclose  any  ground  which 
would  Justify  this  court  In  granting  the  mo- 
tion. We,  however,  avail  ourselves  of  this 
opportunity  to  say  that  the  universally  recog- 
nized doctrine  Is  that  applications  of  this  kind 
should  be  scrutinized  with  great  caution,  in 
order  to  avoid  delays,  and  prevent  any  ol>- 
structlons  to  the  administration  of  justice. 
As  was  said  by  the  late  Chief  Justice  Simp- 
son in  the  case  of  State  v.  David,  14  S.  C,  at 
page  432,  "Th««  can  be  no  doubt  that  mo- 
tions of  this  sort  should  be  received  with  the 
utmost  caution,  because,  as  It  Is  said  by  a 
learned  Judge,  there  are  but  few  cases  tried 
in  which  something  new  may  not  be  hunted 
up,  and  also  becanse  it  tends  to  perjury;  and 
as  was  said  in  the  case  of  State  v.  Harding, 
2  Bay,  268,  It  would  have  a  mischievous  tend- 
ency, &tt&  all  the  evidence  on  the  part  of  the 
state  had  been  fully  disclosed,  to  allow  one, 
with  his  life  in  danger,  an  opportunity,  by 
the  assistance  of  confederates,  to  procure  un- 
principled witnesses  to  contradict  the  evi- 
dence on  the  part  of  the  state,  and  thereby 
defeat  the  ends  of  Justice."  Now,  In  this 
case  the  motion  Is  based  upon  the  allegation, 
supported  by  affidavits,  that  since  the  trial  a 
statement  has  been  obtained  from  an  Igno- 
rant colored  girl,  about  the  age  of  17  years, 
who  had  been  bound  by  her  mother  to  the 
appellant  and  who  was  the  witness  princi- 
pally relied  upon  by  the  state  at  the  trial,  to 
the  effect  that  her  testimony  on  the  trial  was 
false,  and  that  Improper  means  had  been 
used  to  Induce  her  «n  to  testify.  When  It  Is 
remembered  how  easy  It  would  Iw,  In  many 
cases,  by  working  upon  the  fears,  or  exclt- 
iDg  the  hopes,  of  persons  of  the  class  to 
which  this  witness  belongs,  to  obtain  such 
promises  of  new  testimony  as  la  relied  npon 
In  this  case.  It  must  be  obvious  to  every  per- 
son of  expierience  and  observation  that  It 
would  be  dangorona  to  the  administration  of 
Justice  to  allow  auch  a  showing  as  Is  hen 
made  to  operate  as  a  sufficient  ground  for 
granting  a  new  trial,  as  it  would  tend  to 
encomage  efforts  to  tampor  with  witnesses, 

Digitized  by  Google 


808 


BOCTHBASTGBN  BlEPORTfiB.  VoL  21. 


and  that  opa  the  dour  to  petjuiT>  Of 
course,  we  mast  not  be  understood  as  even 
Intimating  that  any  of  the  coanael  In  the 
case  had  anything  whatever  to  do  with 
obtaining  the  etatemoit  abore  rtferred  to, 
as  thwe  la  not  the  slightest  evidence  to  that 
^ect;  and,  besides,  the  well-luiown  char- 
acter of  the  counsel  would  be  amply  suffi- 
clrat  to  r^I  any  suspicion,  even,  that  they 
had  acted  Impropo'ly  In  the  matter.  It  la 
ordered  that  the  motion  to  suspend  the  appeal 
for  the  purpose  of  enabling  the  appellant  to 
move  before  the  circuit  court  for  a  new  trial 
upon  the  ground  ol  aftw-dlscovered  evMeuce 
be  refused. 


BORST  V.  NELSON  et  (0.1 
(Supreme  Court  of  Appeals  of  Yirgliila.  April 
Ifi,  1S95.) 

Rivtiw  OH  Affbal— Wkight  or  EviDSNoa 
On  an  Issae  as  to  the  price  at  which  land 
was  sold  at  commlasioners'  sale,  the  finding  of  the 
lower  conrt  will  not  bs  disturbed,  it  aostainad  by 
(he  erldence. 

Appeal  from  circuit  court,  Oulpeper  county. 

Lucy  J.  Burst  appeals  from  a  decree  against 
her,  and  In  tevor  of  Lewis  P.  Mdaon.  Af- 
firmed. 

J.  0.  Gibson,  for  appellant  O.  D.  Gray, 
for  appellee. 

HARBISON,  X  Tbls  is  ft  controTersy 
abont  the  i»lce  agreed  to  be  paid  fw  a  tract 
of  land  bou^t  at  a  commissioners*  sale. 

On  tbe  3d  day  of  March,  1^,  Lacy  J. 
Bont  filed  ha  bDl  In  tbe  dicnlt  court  of  Gnl- 
^epm  county,  making  A.  UcD.  Qreen  and 
George  D.  Gray,  onumlssloners  of  the  dr* 
colt  court  of  Gnl|MS»er,  and  Lewis  P.  Nelson, 
parties  defoidant  thereto.  She  allies  that 
on  the  31st  day  ot  October,  18^,  she  became 
the  purchaser  of  a  tract  of  land  In  the  coun- 
ty of  Gulpeper,  ccuttalnlng  431  acres,  sold  on 
that  day  1^  A.  McD.  Green  and  George  D. 
Gray,  commlsdonors  In  the  cause  of  Nelson 
V.  Taylor;  that  through  ho:  husliand  she  bid 
for  said  land  $8.50  pei  acre,  and  It  was 
knocked  down  to  ber  at  that  price;  that  she 
was  not  prepared  to  make  the  cash  payment, 
which  was  one-third  of  the  purchase  money, 
on  the  day  of  the  sale,  and  executed  her  three 
lK>nda  in  equal  amounts,  at  one,  two,  and 
ttiree  years,  for  the  whole  purchase  money, 
and  afterwards  paid  the  commissioners  $1,- 
100,  to  be  credited  on  her  first  bond,  which 
represented  tbe  cash  payment.  She  further 
alleges  that  this  purchase  was  reported  to 
the  circuit  court  of  Culpeper  county  In  the 
cause  of  Nelson  v.  Taylor,  and  a  decree  en- 
tered confirming  tbe  sale  to  her;  that  va- 
rious sums  were  afterwards  paid  at  different 
times  to  Green,  the  acting  commissioner,  on 
her  said  bonds;  that  the  property  was  ad< 


1  Reported  by  F.  S.  Klrkpatitck,  Esq.,  of  the 
Lynchonig  bar. 


Totlsed  Cot  sale  txa  deOiult  In  the  payment 
of  ber  porchase  money;  that  tbe  commission- 
ers were  demanding  more  as  a  balance  on  tbe 
land  than  complatnaat  owed;  and  praying 
for  an  Injunctloa  to  restrain  tbe  CMnnilBsiui- 
ers  from  selling,  and  for  an  account  to  as- 
certain tbe  true  amount  due  <hi  said  laod- 
The  Injunctlw  was  granted,  and  tbe  cause 
referred  to  a  master.  The  defradant  A. 
McD.  Green,  who  had  been  the  active  com- 
missioner, making  the  sale,  filed  his  answer, 
stating  that  the  land  was  sold  as  432  acres; 
denies  that  It  was  bought  by  Mrs.  Borst  at 
¥8.60  per  acre;  and  states  that  C.  H.  Borat, 
the  husband  of  the  plalndCC,  had  some  time 
before  become  tbe  purchaser  of  the  property 
In  question,  at  a  Judicial  sale  imder  a  decree 
In  Nelson  r.  Taylor,  and  that  at  tbe  time  of 
Mrs.  Bontt's  purchase  it  was  being  resold  fw 
default  In  the  paymuit  of  tbe  purchase  mon- 
ey  due  from  said  G.  M.  Bwst;  that  the  im- 
derstandlng  and  agreement  was  that  the  land 
should  be  knocked  out  to  the  plalntlflf,  Lury 
J.  Borst,  at  fll.02%  per  acre,— a  sum  soffl- 
dent  to  cover  the  amount  ber  husband  thai 
owed  on  the  land,  which  was  at  that  time 
H763.O0;  that  the  $1,100  paid  by  Mrs. 
Borst,  though  not  one-third  of  the  purchase 
money,  as  reqidred  by  tbe  decree,  was  ac> 
cepted  by  the  commissioner  as  the  cash  pay- 
ment, and  three  bonds  glvoi  by  the  plain- 
tiff for  the  residue,  each  for  tiie  sum  of  $1^ 
221.03,  payable  in  one,  two,  and  three  year^ 
with  Interest  from  date. 

^nils  Is  a  auDcIent  statement  of  the  alle- 
gations of  the  bni  and  answer  to  bring  out 
the  point  at  issue  in  this  case,  which  Is  Inlef- 
1y  this:  Did  the  appellant  agree  to  pay  for 
the  land  In  question  $8.50  per  acre,  as  char- 
ged In  ber  bill,  or  did  she  agree  to  pay  $11.- 
02Vi  per  acre,  which  was  the  amount  neces- 
sary to  cover  the  balance  then  due  on  the 
laud  from  ber  husband,  as  stated  In  the  an- 
swer of  the  commissioners?  After  all  the  evi- 
dence had  been  taken,  the  parties  waived  the 
Incoming  of  the  master's  report,  and  submit- 
ted tbe  whole  question  of  law  and  fact  to  tite 
court.  On  the  19th  day  of  September,  1891, 
the  circuit  court  entered  a  final  decree,  hold- 
ing that  the  price  agreed  to  be  paid  for  the 
land  was  that  claimed  by  the  commissioner, 
and  that  the  balance  due  was  $3,279J)5,  as  of 
March,  1891.  It  iB  this  decree  we  are  now 
asked  to  review. 

The  i^>pellant  assigns  no  error  of  law  In 
her  petition,  but  Insists  that,  upon  the  evi- 
dence, she  was  entitled  to  a  decree^ 

We  find,  after  a  very  careful  consideration 
of  the  evidence,  ttiat  It  sustains  the  view  tak- 
en of  the  case  by  the  circuit  court  All 
the  record  evidence  clearly  shows  that  the 
land  was  sold  for  $4,7C>3.09.  There  is  some 
conflict  in  the  testimony  of  the  witnesses  ex- 
amined In  the  case.  We  deem  It  unneces- 
sary, however,  to  review  this  evidence;  for. 
If  the  decision  of  the  question  at  issue  de- 
pended alone  upon  the  weight  to  be  attached 
to  the  testimony  of  these  witnesses,  we 
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would  be  unable  to  say  that  the  court  oelow 
had  reached  an  erroneona  condoaloiL 

For  the  foregoing  reasons,  we  think  there 
Is  no  error  in  the  decree  complained  of,  and 
it  is  affirmed. 


GUBRIB  et  aL  t.  CHOWNINO.* 
OSnpreme  Oonrt  of  Appeals  o(  Vti^liUs.  April 
26.  1895.) 

BBS  JODtOATA. 

A  jad^ent  rendered  by  a  court  of  com- 
petent jurisdiction  in  a  former  mit  between  the 
same  parties,  and  involvins  the  same  subject-mat- 
ter, is  conclusive. 

Appeal  from  circuit  court,  Lancaster  coun- 
ty. 

BUI  by  one  Carrie  and  others  against  one 
Ohownlng.  From  a  decree  for  defendant, 
complainants  appeaL  Attlrmed. 

Ttios.  Ball,  for  appellants.  Howard  Hatha- 
way, for  appellee. 

BIELY,  J.  E.  A.  Currie,  the  father  of  the 
appellants,  except  G.  G.  Hall,  sold  and  con- 
veyed by  deed  on  November  2,  1853,  to  John 
S.  Cbowning,  the  father  of  the  appellee,  a 
certain  tract  of  land  known  as  "Water 
View,"  and  on  February  22,  1854.  before  the 
grantor  bad  acknowledged  or  delivered  the 
deed,  he  and  the  grantee  made  and  executed 
an  agreement  which  is  as  follows:  "This 
agreement  between  E.  A.  Currie  and  John  S. 
Chownlng.  appended  to  a  deed  from  said 
Currie  to  said  Chowning,  for  the  sale  of  a 
farm  called  'Water  View,*  in  Lancaster 
county,  and  to  be  entered  of  record  in  the 
clerk's  office  of  said  coun^  along  with  said 
deed,  witnessetb:  That  whereas,  the  said 
Chownlng  has  purchased  of  said  Currie  the 
said  farm,  on  which  there  Is  not  sufficient 
firewood  for  the  use  of  said  taim,  the  said 
Currie  agrees  to  allow  said  Chownlng  to  get 
so  much  firewood  as  may  be  needful  and  suf- 
ficient for  the  use  of  said  farm,  and  for  ordi- 
nary purposes  of  making  fires  in  the  build- 
ings properly  appertaining  to  said  farm, 
from  his,  the  said  Currie's,  lying  on  the 
north  side  of  the  public  road  leading  to 
Merry  Point,  or  from  his  woods  on  West 
Point,  lying  along  the  west  branch  of  the 
Corrotoman  river;  and  the  said  Chownlng 
agrees  that  he  will  not  allow  any  tree  or 
trees  to  be  cut  that  are  fit  for  timber  or 
rails,  and  that  he  will  not  allow  the  young 
growth  of  trees  to  be  injured.  In  witness 
whereof  the  said  parties  hereunto  set  their 
hands  this  22d  day  of  February,  1854.  B.  A. 
Currie.  John  S.  Chowning."  This  agree- 
ment expresses  on  Its  face  that  ft  is  ap- 
pended to  the  deed,  and  to  be  entered  of 
record  In  the  clerk's  office  along  with  It. 
The  deed  was  afterwards,  oo  May  16,  1854, 
acknowledged  In  open  court  by  B.  A.  Ourrle, 


.  1  Reported  by  F.  &  Eirkpatrick,  Bsg.,  of  the 
LyndiDurg  bar. 


uid  ordered  to  be  recorded.  It  was  there- 
npon  duly  recorded,  and  the  acreemeut  alone 
with  it  Tbe  plaintiffs  claimed  in  their  biU 
that  the  defendant  never  purchased  or  In- 
herited any  rights  under  tbe  said  aereemoit. 
and  prayed  that  be  be  enjoined  from  cutting 
timber  and  getting  wood  from  the  land  re- 
ferred to  ttiereln,  and  that  the  agreement 
be  cancded  and  annulled.  In  the  petition 
for  the  appeal  It  was  claimed  by  tb^  coun- 
sel that  the  agreement  was  not  a  part  of  the 
deed,  and  that  the  certificate  of  the  clerk  of 
the  acknowledgment  of  the  deed  1^  B.  A. 
Currie  did  not  include  an  acknowledgment  ot 
the  agreement,  so  that  the  latter  was  not 
legally  recorded,  and  Its  recordation  not  no- 
tice; and  that,  as  the  appellants  had  bought 
the  land  to  which  the  agreement  referred  at 
the  sale  made  thereof  by  the  court  after  the 
death  of  B.  A.  Cnriie,  tbcty  took  the  same 
unaffected  with  notice  of  the  agreement. 
To  the  bill  the  defendant  filed  a  plea  aver- 
ring that  the  same  matter  sought  to  be  liti- 
gated by  the  plaintiffs  in  this  salt  had  been 
litigated  in  &  former  suit  brought  by  them 
and  finally  determined  in  his  favor  by  the 
same  court,  and  vonched  tbe  record  thereof 
in  support  of  his  plea.  He  also  filed  his  an- 
swer to  the  bill,  In  which  he  rdied  on  the 
said  agreement,  and  claimed  the  right  under 
It;  aa  heir  of  his  father,  to  take  as  much  fire- 
wood from  the  land  as  was  needful  for  the 
farm  bought  by  his  father  of  B.  A.  Ourrle, 
and  denied  tbe  cutting  and  banling  away  of 
timber  or  wood  for  any  other  purpose. 

An  Inspection  of  the  record  of  the  former 
suit  shows  that  it  was  between  the  same  paN 
tlea;  that  it  was  brought  for  the  same  pur- 
pose, in  a  court  of  competent  Juiisdlctton, 
and  InvolTed  tbe  same  snl^eet-matter;  and 
that  at  tbe  hearing  the  bill  was  dismissed  by 
tbe  court  The  bill  In  the  present  suit  is 
based  upon  the  very  same  matter  as  the 
bill  In  the  fiomer  salt;  and  la  substantially 
a  copy  of  it,  which  is  also  true  of  the  an- 
swer. The  tnjimction  in  the  present  suit  is 
asked  for  upon  the  identical  ground  set  forth 
in  the  former.  The  agreement  which  was 
appended  to  and  recorded  with  the  deed  was 
filed  as  an  exhibit  with  both  the  bill  and 
the  answer,  and  its  validity  and  effect  di- 
rectly pat  in  issue.  It  constituted  the  grava- 
men of  the  former  suit  as  wdl  as  of  tbe  pres- 
ent; and  the  relief  sought  in  the  present 
suit  Is  precisely  tbe  same,  and  based  upon 
the  same  ground,  as  in  the  former.  The  de- 
cision of  the  fbiiner  sidt  upon  tluB  bill  and 
answer  made  by  the  dismissal  of  the  bill 
was  necessarily  a  determination  of  the  very 
Issue  presmted  ta  the  present  suit  The 
bill  in  the  former  suit  could  not  have  been 
dismissed  by  the  court  without  deciding  the 
Issue  presented  by  tbe  bill  and  answer,  and 
determining  It  adversely  to  the  claim  of  the 
plidntlffB.  The  matter  of  tbe  present  suit 
was,  therefore,  clearly  res  adjudicata,  and 
not  c^en  to  a  new  caatenllon.  7  Bob.  Frac. 
e.  8,  snbsec  6,  p.  172;  Vzaem.  Jndgm.  If  2S2- 
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256;  Black,  Jndgm.  S  504;  Wells,  Res  Adj. 
M  e,  252;  and  Diebl  Marchant,  87  Va.  447, 
12  S.  B.  803.  The  decree  appealed  from  la 
plainly  tight,  and  moat  be  affirmed. 


(91  Va.  430) 

FABISH  et  tl.  T.  WATKAN  et  al.i 
(Snpreme  Court  ot  Appeals  of  Vl^iahL  April 
26.  1885.) 

COKBTBDOnOX   or  DBVISB  —  LlFB   EsTATS  WITB 

PowBB  or  tl&LB— Fbb  Sinplb— Lacbks. 

1.  An  estate  for  life,  coupled  with  tbe  abso- 
late  power  of  alienatioD.  either  espresB  or  implied, 
comprehends  everythin?,  and  the  devisee  takes 
the  tee. 

2.  A  devise  in  tnut  to  A.  for  life,  followed 
by  the  words,  "should  the  said  A.  die  and  leave 
no  child.  In  that  case  the  property  devised  as 
above,  or  what  may  remain  of  the  same,  I  give 
to  N.,"  vests  in  A.  the  absolute  estate. 

Appeal  from  circuit  court,  Fauquier  coun- 
ty; James  Keith,  Judge. 

Bill  by  one  Parish,  tnistee,  and  others, 
against  one  Wayman,  trustee,  and  others. 
From  a  decree  in  favor  of  defendant  Way- 
man,  plaintiffs  appeaL  Affirmed. 

Rlxey  &  Barbour,  for  appellanta.  Eppa 
Hunton,  Jr.,  for  appellee. 

HARRISON,  J.  The  language  of  the 
foortta  dause  of  the  will  of  Joseph  B.  Redd  is 
as  follows: 

"I  glre  to  my  brother  William  Redd  and 
my  brother-In-lav  James  A.  Colbert  one 
share  ot  my  real  estate,  to  be  held  by  them 
id  tmst  and  for  the  benefit  of  my  niece 
Agnes  Priscilla  Redd,  daughter  of  my  broth- 
er James  A.  Redd,  during  the  natural  life 
of  said  Agnes  PrlscUla  Redd;  and,  should 
the  said  Agnes  Priscilla  Redd  die  and  leave 
ao  child,  in  that  case  the  property  devised 
Above,  or  what  may  remain  of  the  same,  I 
five  to  my  sister  Nancy  J.  Massie." 

The  question  to  be  determined  is,  did  Ag- 
nes Priscilla  Redd  take  a  fee  simple  in  the 
trust  fund  created  by  the  clause  quoted,  or 
did  she  take  only  a  life  estate  therein? 

It  cannot  be  longer  doubted  that  the  law 
is  settled  by  courts  and  text  writers  eveiy- 
where,  of  the  highest  authority,  that  an  es- 
tate for  life,  coupled  with  the  absolute  pow- 
er of  alienation,  either  express  or  implied, 
comprehends  everything,  and  tbe  devisee 
takes  tbe  fee.  So  firmly  fixed  Is  tbia  prin- 
ciple of  law  that  It  may  now  be  regarded  as 
a  canon  of  property. 

In  this  view  of  the  law,  the  real  question 
to  be  determined,  In  coustruing  the  language 
under  consideration,  is  this:  whether  or  not 
the  devise  in  trust  for  the  benefit  of  Agnes 
Priscilla  Redd  is  coupled  with  tbe  unre- 
strained power  in  her  to  dispose  of  tbe  prop- 
erty. In  ttila  connection,  the  language  to 
be  interpreted  is  as  follows:  "Should  the 
said  Agues  PrlscUla  Redd  die  and  leave  no 


1  Reported  by  F.  S.  Klrkpatrick,  Esq.,  of  tbe 
Lynchburg  bar. 


child.  In  that  case  tbe  property  devised  as 
above,  or  what  may  remain  of  the  nune,  I 

give,"  etc. 

This  language  cannot  be  reasonably  con- 
strued otherwise  than  that  tbe  devisee  un- 
der it  has  not  only  the  power  to  use  this 
property,  but  to  consume  It,  If  she  wUL 
The  gift  over  at  her  death  of  what  "may 
remain  of  the  same"  shows  that  the  testator 
Intended,  notwithstanding  the  direction  that 
the  pro[>erty  was  to  be  held  by  tbe  trustees 
named,  during  her  natural  life,  that  she 
should  have  the  power  to  dispose  of,  con- 
sume, or  spend  it  In  her  lifetime,  which  she 
could  only  do  by  being  Invested  with  tbe 
fee  simple.  What  might  remain  of  the 
same  was  all  that  was  to  go  over.  The 
language  forcibly  Implies  an  unlimited  and 
unqualified  power  of  dlsE>osltIon.  The  dev- 
isee could  acquire  no  greater  estate,  nor 
exercise  greater  power  over  It  To  put  any 
restriction  upon  her  absolute  dominion  over 
It  would  be  to  say  that  the  whole,  or  some 
part  of  it,  should  go  over  to  the  second 
taker,  when  the  will  expressly  says  that 
only  "what  may  remain  of  the  same**  shall 
pass  to  the  second  taker. 

In  2  Minor,  Inst.  969,  970,  It  Is  said:  "Al- 
though a  devise  be  expressly  for  life  of  the 
devisee,  yet  If  the  devisee  be,  by  other 
clauses  of  the  will,  permitted  to  use  and 
dispose  of  the  subject  absolutely  at  his 
pleasure,  or  If  so  much  as  may  remain  un- 
disposed of  by  him  at  his  death  (which  im- 
plies a  power  of  unqualified  disposition)  be 
given  over  at  his  decease,  the  devisee  is 
construed,  by  a  necessary  Implication  of  tbe 
testator's  intention,  to  take  a  fee  simple." 

It  was  sold  by  Judge  Green  in  Madden  v. 
Modden,  2  Leigh,  377,  in  an  able  review  of 
the  cases  on  the  subject,  that  it  was  set- 
tled law  that  "whenever  there  Is  an  Interest 
given,  coupled  with  an  absolute  power  of 
disposition  In  respect  to  all  property  of 
every  description,  real  and  personal,  the 
first  taker  would  have  the  absolute  property, 
and  that  there  was  no  distinction  between 
a  cose  of  a  gift  for  life,  with  a  power  of  dis- 
position added,  and  a  gift  to  one  Indefinite- 
ly, with  a  superadded  power  to  dispose  by 
deed  or  will." 

In  May  v.  Joynes,  20  Orat  C!>2,  the  testa- 
tor gave  bis  whole  estate,  real  and  personal, 
to  his  wife,  for  life,  with  full  power  to  dis- 
pose of  it,  and  use  the  purchase  money  for 
Investment,  or  any  purpose  that  she  pleased, 
with  this  restriction:  that  whatever  remain- 
ed at  her  death  should  be  divided  among 
his  children  and  grandchildren.  Though  the 
gift  was  to  the  wife  expressly  for  life.  It 
was  held  that  she  took  a  fee  simple  in  the 
real  estate,  and  an  absolute  estate  in  the 
personalty,  and  that  the  gift  over  was  void 
for  repugnancy  and  uncertainty.  See,  also, 
Shermer  v.  Shermer,  1  Wash.  (Va.)  206; 
Riddlck  V.  Cohoon.  4  Rand.  547;  Melson  v. 
Cooper,  4  Leigh,  400;  Brown  v.  George,  B 
Grat  424;  Society  t.  Calvert's  Adm'r,  32 
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Grat.  357;  Carr  V.  Dffinger,  78  Ta.  197; 
Cole  T.  Cole,  79  Va.  251;  HaU  t.  Palmer,  87 
Va.  554.  12  8.  H,  618;  Bo  wen  v.  Bowen.  87 
Va.  438,  12  8.  E.  885.  The  cases  cited  clear* 
ly  wtabllsh  that  whenever  It  Is  the  inten- 
tion of  the  testator  that  the  devisee  shall 
have  an  unrestrained  power  of  disposition 
over  the  property  devised,  whether  such 
Intention  be  expressed  or  necessarily  Im- 
plied, a  limitation  over  to  another  Is  void, 
because  it  Is  inconsistent  with,  and  repugn 
nant  to,  the  estate  given  to  the  first  dev- 
isee, although  the  will  shows  that  It  was 
the  testator's  Intention,  In  respect  to  the 
property  given  to  the  first  talcer,  that  "what 
may  remain  of  the  same,"  or  "whatever 
may  remain  at  bis  death,"  or  "so  much 
thereof  as  may  be  In  existence  at  his  death," 
or  "such  part  as  he  may  not  approprtate," 
or  "what  may  be  on  hand  at  bis  death," 
should  go  to  another.  Such  Intention  must 
fall  on  account  of  Its  uncertainty,  and  the 
first  taker  acquires  the  absolute  property. 

It  follows  from  the  foregoing  statement  of 
tha  law  that  Agnes  Prlscilla  Redd  took  a 
fee  simple  in  the  estate  devised  for  her 
benefit,  under  the  fourth  clause  of  tbe  will 
of  her  uncle  Joseph  B.  Redd. 

It  appears  that  In  Auguat,  18T0,  James  A. 
Colbert,  acting  trustee,  had  a  settlement 
with  his  cestui  que  trust,  then  Mrs.  Agnes 
P.  Farish,— a  widow  with  a  number  of  chil- 
dren,—as  a  result  of  which  he  conveyed  to 
her  a  tract  of  land  containing  109  acres,  and 
Improvements,  in  full  settlement  of  her  es- 
tate derived  under  the  will  of  Joseph  B. 
Redd,  which  was  about  $1,500.  Mrs.  Parish 
took  possession,  and  has  lived  on  the  land 
ever  since.  James  A.  Colbert,  the  trustee, 
Is  now  dead,  and  his  estate  Is  being  settled 
in  this  caae.  Mrs.  Parish  and  her  children 
— «11  now  grown— file  a  petition,  and  insist 
that  Colbert's  estate  must  be  charged  with 
this  $1,500,  and  credited  by  tbe  true  value 
of  the  land  conveyed  to  her  In  1870.  Some 
evidence  Is  taken  tending  to  show  that  the 
land  was  not  worth  $1,500,  but  very  much 
less.  If  Mrs.  Parish  had  rights  which  were 
violated  in  this  transaction,  her  laches  would 
now  preclude  the  assertion  of  those  rights. 
A  time  must  come  when  the  transactions  of 
life  can  be  regarded  as  closed.  Mrs.  Par- 
ish has  quietly  enjoyed  tbe  fruits  of  her 
bargain,  as  a  home,  for  a  quarter  of  a  cen- 
tury. She  was  never  heard  to  utter  a  word 
of  complaint,  until  the  petition  was  filed  In 
this  case  by  herself  and  children,  20  years 
after  tbe  purchase  of  tbe  land.  There  Is 
no  charge  of  fraud  In  the  petition.  James 
A.  Colbert  Is  unable  to  speak,  and  give  any 
explanation  of  tbe  drcnmstancea  which  led 
to  the  transaction.  Mrs.  Parish  was  sul 
Juris,— as  capable  of  contracting  as  Colbei-t; 
and  though  she  were  to  succeed  In  showing, 
as  far  as  It  was  possible  to  do  after  such  a 
lapse  of  time,  that  the  property  was  not 
worth  what  she  gave  for  It,  she  could  not 
be  permitted  now  to  repudiate  &  contract 


solemnly  entered  Intt^  and  acquiesced  in  as 
this  has  been. 

For  the  foregoing  reasons  the  court  Is  of 
opinion  that  there  is  no  error  In  the  decree 
complained  of,  and  it  moat  be  affirmed. 

KBITH,       not  sittlns. 


(91  Va.  3783 

CREWS*  ADM'B  v.  HATCHER  et  al.i 
(Sapreme  Court  of  Appeals  of  Virginia.  Ai^ 
25,  1885.) 

CoNSTRtlCTION  Or  WlLL— VBSTiyO  OF  EsTATB. 

1.  Testator  devised  part  of  hlB  real  estate  to 
his  wife  for  life,  and,  "at  the  death  of  my  wife,  I 
direct  that  the  remaining  portion  of  my  estate 
shall  be  equally  divided  among"  E.,  H.,  and  S., 
"or  their  heirs,  respectively,  upon  which  final  divi- 
sion" E.  and  S.  shall  account  to  H.  "for  one-third 
of  the  real  estate"  previously  devised  to  them. 
E.  died  after  the  testator,  and  before  the  wife. 
Hdd,  that  E.'b  estate  vested  at  the  testator's- 
death;  the  words  "or  their  heirs"  bt^iag  the  same 
as  "and  their  heirs,"  although  the  word  "and" 
had  been  employed  In  a  previous  clause  in  thi» 
connection. 

2.  A  vested  remainder  is  one  limited  to  a  cer- 
tain person  on  a  certain  event,  so  as  to  possess  a 
present  capacity  to  take  effect  in  possession^ 
should  the  possession  become  vacant 

Appeal  from  corporation  court  of  Danville. 

Bill  for  tbe  construction  of  the  will  of  A. 
S.  UpdegraCf.  From  a  decree  in  favor  of 
Edward  M.  Hatcher's  heirs.  Crews'  admin- 
istrator appeals.  Revei'sed. 

Berkley  &  Harrison,  for  appellant  Peat- 
ro88  &  Harris,  for  appellees. 

KEITH,  P.  This  case  Is  before  us  upon 
an  amended  and  supplemental  bill  filed  in 
the  corporation  court  of  the  city  of  Danville, 
Va.,  asking  the  construction  of  the  will  of 
A.  8.  Updegraff.  The  will,  or  so  much  of  It 
as  need  be  here  quoted,  is  as  follows:  "I 
give  and  bequeath  to  my  beloved  wife, 
Maria  Updegraff,  for  and  during  her  natural 
life,  the  lot  or  parcel  of  land  upon  which  I 
at  present  reside,  fronting  on  Craghead 
street.  In  the  town  of  Danville  and  state  of 
Virginia,  comprising  the  whole  of  the  land 
heretofore  purcbaaed  by  me  of  Dr.  William 
O.  Cragbead,  deceased,  as  Is  evidenced  by 
bis  deed  of  conveyance  to  me,  which  Is  of 
record,  together  with,  all  and  singular,  the 
buildings  and  other  improvements  situate 
thereon,  and  at  her  death  to  be  disposed  of 
as  hereinafter  provided."  The  will  goes  on 
then  to  say  that:  "I  give  and  bequeath  the 
residue  of  my  real  estote  fronting  on  Crag- 
head  street,  In  the  town  of  Danville,  Va.,  to 
Edward  M.  Hatcher  and  Sarah  E.  Clark, 
widow  of  Michael  Clark,  deceased,  to  them 
and  their  heirs  forever,  to  be  equally  divid- 
ed between  them,  with  reference  to  the  val- 
ue of  each  share;  that  of  the  said  Sarah  BL 
Clnrk  to  be  laid  oft  next  to  the  lot  upon 
which  I  at  present  reside."   The  only  other 


1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  the 
Iiyochburg  bar. 
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clause  of  the  will  which  need  be  referred  to 
Is  as  follows:  "At  the  death  of  my  said 
wife,  Maria  Updegraff,  I  direct  that  the  re- 
malnlti£  portion  of  my  estate  shall  be  equal- 
ly divided  among  the  said  Bdward  M. 
Hatcher,  Henry  G.  Hatcher,  and  Sarah  E. 
Clark,  or  their  heirs,  respectlTely,  upon 
which  final  division  the  said  Edward  M. 
Hatcher  and  Sarah  E.  Clark  shall  account 
to  the  said  Henry  a  Hatcher  for  one-third 
part  of  the  real  estate  herein  devised  to 
them,  respectively,  the  value  thereof  to  be 
estimated  as  of  the  date  of  which  they  may 
come  in  possession  of  the  same."  We  are 
asked  to  determine  the  exact  interest  taken 
by  Edward  M.  Hatcher,  under  this  wIU,  in 
tbe  property  disposed  of  in  the  clause  last 
above  cited.  It  will  be  observed  that  It  re- 
fers to  that  portion  of  the  testator's  estate 
which  he  devises  to  his  wife,  Maria,  for  life, 
In  a  former  part  of  the  will.  The  appellant 
contends  that  the  language  of  tbe  will  cre- 
ates in  Edward  M.  Hatcher  a  vested  re- 
mainder In  fee,  while,  upon  behalf  of  the 
appellees,  it  is  claimed  that  the  r^nalnder 
limited  after  the  life  estate  to  Maria  Upde- 
graff Is  contingent  upon  Edward  M.  Hatch- 
er's surviving  the  first  taker,  and,  he  having 
died  In  her  lifetime,  that  the  said  remainder 
is  not  subject  to  his  debts,  but  passes  to  his 
heirs,  and  that  the  word  "heirs"  should  l>e 
construed  as  a  word  of  pnrchaae,  and  not 
of  limitation. 

It  is  conceded  that  the  estate  given  to  Ed- 
ward M.  Hatcher  and  Sarah  E.  Clark,  and 
their  heirs,  created  In  them  a  fee  simple; 
but  the  testator,  in  disposing  of  the  remain- 
ing portion  of  his  estate,  which  consisted  of 
the  remainder  after  the  termination  of  the 
life  estate  given  to  his  wife  In  the  lot  front- 
ing upon  Craghead  street,  changes  the  phra- 
seology, and  bequeathes  this  remainder  to 
"Edward  M.  Hatcher.  Henry  C  Hatcher, 
and  Sarah  B.  Clark,  or  their  helra,  respec- 
tively"; and  It  Is  argued  that  the  change  of 
expression  from  "and  their  heirs"  to  "or 
their  heirs"  Is  evidence  of  a  purpose  upon 
the  part  of  the  testator  to  use  the  word 
"heirs"  In  a  different  sense  in  the  two  pas- 
sages quoted,  and  while  in  the  first  the  word 
"heirs"  has  Its  usual  and  natural  significa- 
tion, as  a  word  of  inheritance  or  limitation. 
It  Is  to  be  construed  and  interpreted  In  the 
latter  clause  as  a  word  of  purchase.  In  the 
case  of  Chapman  v.  Chapman,  90  Va.  409, 
18  S.  E.  913,  the  testator,  by  his  will,  said: 
"I  loan  to  my  wife  all  my  estate  not  hereto- 
fore disposed  of,  during  her  natural  life; 
and  after  death  I  wish  that  estate  sold,  and 
the  proceeds  equally  divided  between  my 
four  above-named  children,  or  their  lawful 
heirs,  begotten  of  their  bodies."  It  was  con- 
tended that  the  phrase,  "or  their  lawful 
heirs,"  made  the  gift  to  the  children  con- 
tingent, but  the  court  thought  otherwise; 
and  Lewis,  P.,  delivering  the  opinion,  says 
"that,  to  effectuate  the  Intention  of  the  tes- 
tator, we  must  read  'and'  for  'or,'  and  give 


the  word  'hdrs'  Its  usual  and  legal  rignlfl- 
catlon."  Courts  always  favor  tbe  Testing  of 
estates,  and  therefore.  In  doubtful  cases,  lean 
in  favor  oC  construing  language  as  creat- 
ing vested,  rather  than  cmitlngeut,  remaln- 
der&  "There  Is,  indeed,"  says  this  court 
In  the  case  Just  cited,  "nothing  better  set- 
tled than  that  all  devises  are  to  be  constra- 
ed  as  vesting  at  the  testator's  death,  unless 
the  Intention  to  postpone  the  vesting  Is 
clearly  Indicated  In  tbe  will."  Chapman  v. 
Chapman,  at  page  411,  90  Va.,  and  page  913, 
18  S.  B. 

Tbis  rule  of  construction,  npon  whidi 
courts  rely  In  cases  of  doubt  and  difficulty, 
need  not  be  resorted  to  here,  aa  there  are 
other  considerations  which.  In  our  Judg- 
ment, place  the  Interpretation  to  be  given 
to  this  will  beyond  serious  cavil  or  question. 
A  vested  remainder  Is  defined  to  be  one 
"limited  to  a  certain  person,  and  on  a  eer^ 
tain  event,  so  as  to  possess  a  present  capac- 
ity to  take  effect  in  possession,  should  the 
possession  become  vacant  Fearne.  Rem. 
21G.  "The  present  capacity  to  take  effect 
In  possession,  if  the  possession  were  to  be- 
come vacant,  and  not  the  certainty  that  tbe 
possession  will  become  vacant  before  the 
estate  limited  In  remainder  determines,  uni- 
versally distinguishes  a  vested  remainder 
from  one  that  is  contingent"  2  Minor, 
Inst  387.  The  estate  glT&a  B.  M.  Hateher 
by  the  wiU  under  consideration  seems  to 
fulfill  every  condition  and  requirement  of 
this  definition.  It  Is  tbe  established  law 
with  us  that  after  a  bequest  of  an  estate 
for  the  life  of  the  first  taker,  words  of  sur- 
vivorship In  a  will  are  always  to  be  refei^ 
red  to  tbe  period  of  the  testator's  death, 
where  no  special  intent  appears  to  the  con- 
trary. See  Hansford  v.  EUiott  0  Leigh,  79; 
Stone  V.  Lewis,  84  Va.  474^  5  8.  B.  282; 
GIsh  V.  Moomaw,  89  Va.  345,  15  &  B.  868; 
Chapman  v.  Chapman,  supra. 

In  the  case  under  consideration,  not  only 
Is  there  nothing  in  the  will  to  Indicate  that 
the  words  of  survivorship  should  have  ref- 
erence to  any  period  other  than  that  of  the 
death  of  the  testator,  bat,  as  was  said  by 
Judge  Richardson  in  Qish  v.  Moomaw,  above 
cited,  they  are  consplcuomly  absent  The 
win,  on  tbe  contrary,  affords  other  evidence 
that  the  testator  Intended  that  E.  M.  Hatch- 
er should  take  a  vested  remainder  in  fee 
after  the  termination  of  the  life  estate  given 
to  his  wife.  As  has  been  seen,  a  part  of 
his  real  estate  fronting  on  Oraghead  street 
was  given  absolutely  to  Edward  M.  Hatcher 
and  Sarah  E.  Clark  In  fee,  while  In  the  suc- 
ceeding clause  of  the  will,  which  creates  the 
interest  which  Is  the  present  subject  of  con- 
troversy, the  testator  directs  that  tbe  re- 
maining portion  of  his  estate  "shall  be 
equally  divided  among  the  said  Edward  M. 
Hatcher,  Henry  O.  Hatcher,  and  Sarah  B. 
Clark,  or  their  heirs,  respectively,  upon 
which  final  division  the  said  Edward  M. 
Hatcher  and  Sarah  B.  COark  shall  account 
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to  the  said  Henty  OL  Batcher  Cor  one-third 
part  of  the  real  estate  herein  devised  to 
them,  respectively,  the  valne  thereof  to  be 
estimated  as  of  the  date  of  wblcb  tiiey  may 
c<»ne  In  possession  of  the  same.**  The  pnr- 
pose  of  tbe  testator  Is  perfectly  obrions. 
Edward  II.  Hatcher,  Sarah  B.  dark,  and 
Henry  C  Hatcher  were  equally  the  objects 
of  his  bounty.  He  Intended  to  create  among 
them  perfect  equality;  and  having  given  to 
BdwaM  M.  Hatcher  and  Sarah  B.  Oark,  ab- 
solntely,  the  real  estate  trontlng  upon  Crag- 
head  street,  he  directs  that  in  the  final  divi- 
sion of  his  estate  th^  shall  account  to  Hen- 
ry a  Hatcher,  or,  In  other  words,  bring  Into 
hotebpot  with  falm  the  property  so  devised 
to  them,  In  order  Oat  the  equality  between 
them  might  be  estabUshed  or  restored.  If, 
however,  the  constroctlon  contended  for  by 
the  appellees  be  the  true  one,  then  Bdward 
M.  ^toher  would  take  one-half  of  the  de- 
vise to  hlmsrif,  and  Sarah  S.  Olaric  and  her 
heirs  would  take  one-third  of  the  devise  In 
tbe  latter  dause  of  the  will,  laie  effect  of 
which  would  be  to  dtaninlah  the  Intovst  of 
Henry  O.  Hatcher,  and  thereby  to  Uiwart 
the  manifest  Intention  of  the  testator.  It 
seems  to  us  that  tbe  will  created  a  vested 
remalndw  In  Bdward  M.  Hatcher,  which 
took  effect  immediately  upon  tbe  death  of 
the  testator,  but  the  full  enjoyment  of  which 
was  postponed  until  the  death  of  the  first 
taker,  Maria  l^d^craff.  We  are  therefore 
of  opinion  that  the  decree  complained  of  fs 
OToneous,  and  the  same  must  be  reversed. 


(91  Va.  sn) 

CHAPMAN  V.  CHAPMAN  et  aLi 
<8nprane  Conrt  of  Appeals  of  l^rginla.  April 
25.  1895.) 

AdTBBSB  PoSSBSBION  —  VSTTDOB  AHD  TBYTDBB  — 
X^nCHABSE  roB  Valus— Tbdstbb  roB  Crbditobb 
— MOTICB  FBDM  POBSBSBIOK— EQCITT  PbACTICB— 

Btidbncb. 

1.  Before  adTeree  possesBion  caa  arise  be- 
tween a  vendor  and  his  vendee,  or  between  the 
grantee  of  thQ  vendor  and  Bu<ih  vendee,  where  the 
vendor  has  retained  the  title,  flie  vendee  must  have 
asserted  an  adverse  ri^t,  and  openly  and  contin- 
nonsly  disclaimed  the  ntle  of  his  vendor,  and  snch 
diBcleinier  must  have  been  clearly  brooglit  home 
to  tbe  vendor  or  his  grantee. 

2.  A  trustee  to  whom  proper^  has  been  con- 
veyed to  secnre  creditors  is  a  puroiaser  for  valae. 

8.  One  who  bays  land  in  the  possesion  of  an- 
other than  his  vendor  is  bound  to  take  notice  of 
such  pOBsession  and  all  that  it  imports. 

4.  A  father  purchased  land  for  his  son,  tak- 
ing tiie  deed  in  his  own  name.  The  son  took  pos- 
session of  the  land,  and  paid  tbe  purchase  money, 
bnt  never  recdved  a  deed  from  his  father.  After 
the  son  had  been  in  possession  14  years,  the  father 
made  a  deed  to  seeare  creditors,  whidi  included 
the  son's  land.  Hdd,  that  Hie  trostee  In  tbe  deed 
to  secure  creditors  acqalred  no  interest  superior  to 
the  son's. 

5.  Possession  of  a  corporeal  hereditament,  to 
be  effectual,  need  not  be  continually  viable  or 
withoot  cessaticHi  actively  asserted.  If  a  man 
has  once  rightfully  received  actual  possession  of 
land,  he  may  depart  withoat  authonziog  a  serv- 


I  Rnwrted  by  V.  8.  Kirkpatrick,  Bsq,,  of  ttie 
hyaduHfig  bar. 


ant  or  a^ent  to  enter  upon  !t,  may  leave  It  for 
years  uncultivated  and  unused,  may  set  no  mark 
of  ownership  upon  it,  and  his  possesion  may  ner- 
ertheless  still  continoe,  nnless  bis  Mnduct  afford 
evidence  of  Intentional  abandonment,  whidi  the 
conduct  mentioned  would  not  necessarily  do. 

6.  Notice  to  one  of  two  or  more  trustees  is 
notice  to  all. 

T.  Where  one  of  two  trustees  is  charged  to 
have  had  actoal  knowledge  of  a  title  adverse  to 
tibat  conveyed  to  them  jomtly,  and  the  other  trus- 
tee answers,  denying  me  allegations  of  tbe  bill, 
bnt  the  one  charged  with  knowledge  makes  no  an- 
swer, liie  denial  of  the  answa  need  not  be  over- 
come by  tbe  testimony  of  two  witnesses,  or  the 
testimony  of  one  witness  with  strong  corroborat- 
ing circumstances. 

Appeal  from  circuit  court,  Madison  county. 

Bill  by  Bernard  T.  Chapman  against 
Thomas  A  Chapman  and  James  Hay,  trus- 
tees. From  a  decree  for  defendants,  com- 
plainant appeals.  Reversed. 

J.  O.  Gibson,  for  appelant  James  Hay 
and  T.  O.  Gordon,  fbr  ai^lees. 

RIBZiT,  J.  ThlB  is  a  controversy  between 
the  owner  ta  the  eqnltable  title  and  the 
holders  -ot  the  le^  title  to  certain  lands. 
Botii  claim  under  tbe  same  vendor.  The  ap- 
pellant,  Bernard  T.  Cbapman,  cl^ms  the 
lands  by  right  of  purchase,  the  payment 
of  all  the  pUKibase  money,  and  the  delivery 
to  him  of  the  poaseralon  In  pursuance  of 
his  pnrdiaae,  althon^  the  title  to  the  lands 
has  never  been  conveyed  to  him.  L<»ig 
after  he  had  acquired  tbe  said  lands,  his 
father,  Thomas  W.  CTinpman,  from  whom 
he  claims,  and  in  whom  was  the  legal  titie^ 
conveyed  them,  along  with  other  lands  be- 
longing to  him,  to  James  Hay  and  Thomas 
A  ClApman,  in  trust  to  secure  bis  creditors; 
and  the  trustees  claim  tbe  isuds  In  posses- 
idon  of  the  aix>ellant  as  bona  fide  purdusers 
for  value,  wtbont  notice  of  any  right  In 
him  to  them.  The  appellant  bases  his  right 
to  hold  the  lands  on  several  grounds. 

The  first  ^und  on  which  he  relies  Is 
that  of  adverse  possession  under  claim  of 
title  for  more  than  15  years,  the  period  of 
the  statntory  bar.  This  pretension,  under 
the  circumstances  of  this  case,  cannot  be 
sustained.  He  purchased  one  part  of  the 
lands  of  his  UiOier  In  the  ywr  1870,  and 
acquired  the  other  part  in  the  year  1S7<^ 
and  took  possession  ct  eadi  parcel  at  the 
time  of  tbe  purchase,  or  very  soon  there- 
after. He  entered  into  possession  of  both 
parcels  under  his  contracts  of  purchase.  By 
such  porctaaset  and  tbe  payment  of  tbe  en- 
tire purchase  money,  be  acquired  the  full 
equitable  title,  but  such  equitable  title  was 
derived  from  his  vendor,  wbo  retained  tbe 
legal  title  for  future  conv^ance^  In  such 
case  tbe  vendee  cannot  be  said  to  hold  ad> 
versely  to  bis  vendor.  Clarke  v.  McCIure, 
10  Grat  305;  Creigh's  Heirs  v.  Henson. 
Id.  231;  NowHn  v.  Reynolds.  25  Grat  137. 
He  holds  In  subordination  to  and  under 
the  protection  of  the  tiUe  of  his  vendor, 
and  no  length  of  time  Is  sufficient  for  sudi 
possession  to  ripen  silently  Into  a  title  by 
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adverse  poBsessloiL  Bach  ponesstoD  Is  In 
prlTlty  vttb  and  In  snbsnrlencj  to  the 
legal  title  of  his  rendor,  and  he  Is  not  al- 
lowed to  Impeach  or  assail  It  As  was 
said  by  President  Tacker  in  Williams  t. 
Bnldow:  "Adverse  possession  Is  not  the 
mere  holding  0T«r  against  the  will  of  the 
party  from  whom  you  obtain  the  posses- 
sion. It  is  the  holding  by  claim  of  title, 
adverse  to  another's  title,  that  constitutes 
adverse  possession."  Williams  v.  Snidow, 
4  Leigh,  14,  20.  Before  adverse  possession 
can  arise  between  a  vendor  and  his  vendee, 
or  between  the  grantee  of  the  vendor  and 
such  vendee,  where  the  vendor  has  retained 
the  title,  and  the  statute  of  limitations 
commenced  to  mn.  the  vendee  must  have 
dissevered  the  privity  of  title  between  them 
by  the  assertion  of  an  adverse  right,  and 
openly  and  contlnaously  disclaimed  the  title 
of  his  vendor,  and  such  disclaimer  be  clearly 
brought  home  to  the  knowledge  of  the  ven- 
dor or  his  grantee.  Creekmur  v.  Creekmur, 
75  Va.  430.  436;  Whltlock  v.  Johnson,  87 
Ta.  823,  827,  12  S.  B.  614.  There  has  been 
no  disavowal  by  the  appellant  of  the  title 
of  his  vendor,  and  the  claim  of  adverse  pos- 
session cannot  avail  him. 

The  next  and  main  ground  upon  which  the 
appellant  relies  Is  that  the  trustees  are  not 
bona  fide  purchasers  for  value  without  notice. 
They  are  unquestlimably,  under  many  de- 
cisions of  this  court,  purchasers  for  value. 
Evans  V.  Greenhow,  IS  Orat  153;  Wlckham 
v.  Lewis,  13  Grat  4S7;  Bank  v.  Knox.  19 
Grat  739;  Shnrts  v.  Johnson,  28  Grat  657, 
667;  Cammack  v.  Soran,  80  Grat.  292;  Wil- 
liams T.  Lord.  75  Va.  404;  WItz  t.  Osbom, 
83  Va.  230,  2  8.  B.  38.  Are  they  bona  fide 
purchasers  without  notice?  The  open  and 
peaceable  possession  of  land  under  a  claim  of 
right  la  notice  to  ali  the  world  of  tbe  rigbt 
or  claim  of  the  person  in  possession;  and, 
where  one  buys  land  In  the  possession  of  an- 
other than  his  vendor  or  grantor,  he  Is  bound 
to  take  notice  of  such  possession  and  all  that 
It  imports.  This  is,  I  thtnk,  the  rule  to  be 
deduced  from  the  authorities.  It  is  the  duty 
of  a  pun^ser  to  Inquire  Into  the  fact  of  tbe 
possession,  and  be  will  be  afTected  with 
knowledge  of  whatever  right  or  Interest  tbe 
party  In  possession  may  have  in  the  land 
which  such  Inquiry  would  have  disclosed. 
The  rule  has  its  foundation  In  the  good  faith 
of  the  purchaser.  If  he  make  tbe  inquiry, 
he  would  acquire  knowledge  of  whatever 
right  or  claim,  if  any,  tbe  person  In  posses- 
sion may  have;  and  if  upaa  Inquiry  be  re- 
ceives Informatltm  of  any  rigbt  or  interest  of 
such  person  In  the  land.  It  would  be  mala 
fides  to  attempt  to  deprive  him  of  It  So,  If 
he  fall  to  make  inquiry,  he  has  not  discharged 
the  duty  which  good  faith  imposed  on  him; 
and  whatever  knowledge  be  might  have  ac- 
quired by  means  of  an  inquiry  duly  and  rea- 
sonably prosecuted  the  law  imputes  to  him. 
The  purchaser  is  therefore  charged  with  no- 
tice of  the  possession,  and  of  wliatever  right, 


Interest,  or  idaiva  the  person  In  possession  may 
have,  when  tbe  party  from  whom  be  buys 
Is  not  the  person  in  possession  of  the  land. 
Such  notice  is  the  same  In  effect  as  the  notice 
which  is  Imputed  by  the  recording  or  regis- 
tering acts.  One  may  purchase  land  to  which 
another  than  his  vendor  has  a  deed  of  con- 
vfiyonce,  or  upon  which  be  has  a  mortgage 
duly  recorded  according  to  the  statute  for 
the  recordation  of  deeds,  but  of  which  the 
purchaser  knows  nothing,  yet  he  will  be  aa 
conclusively  charged  with  notice  of  such  con- 
veyance  or  mortgage  as  if  he  had  examined 
the  record  and  Inspected  the  deed.  He  is  re- 
quired for  bis  own  proteiition  to  examine 
the  records,  and  the  law  Imputes  to -him  all 
that  such  exsminatlon  would  have  disclosed. 
Actual,  notorious,  and  ezduslve  possession  of 
land  takes  the  place  of  the  recordation  of 
the  Instrument  of  title;  and  a  subsequent 
purchaser  of  land  In  possession  of  one  who 
la  not  bis  vendor  Is  affected  with  notice  of 
whatever  claim  <x  interest  the  person  in  po». 
session  has,  and  which  an  inquiry  Into  the 
possession  would  have  revealed.  He  la  not 
permitted  to  dispute  such  right  or  interest 
unless  he  has  made  the  Inquiry  which  equity 
and  good  conscience  Impose  on  him.  and  such 
Inquhy,  duly  proaecnted,  has  failed  to  re- 
veal any  right  or  interest  In  the  tenant  in 
possession.  This  Is  the  cstdbllshed  doctrine 
both  in  England  and  in  this  countiy.  In  the 
case  of  Holmes  v.  Powell,  that  emhient  Jurist. 
Lord  JusUce  Knight  Bruce,  said:  "I  appre- 
hend that  by  the  law  of  England,  when  a  man 
is  of  right  and  de  facto  In  the  possession  of  a 
corporeal  hereditament  he  Is  entitled  to  Im- 
pute knowledge  of  that  possession  to  all  who 
deal  for  any  interest  In  the  property  confllet- 
Ing  or  iDcoDslstent  with  the  title  or  alleged 
title  under  which  he  Is  In  possession,  or  which 
he  has  a  right  to  connect  with  his  possession 
of  the  property.  It  Is  equally  a  part  of  the 
law  of  the  country,  as  I  understand  It  tliat  m 
man  who  knows,  or  cannot  be  heard  to  deny 
that  he  knows,  another  to  be  In  possession  of 
a  certain  propwty,  cannot  for  any  civil  pur- 
pose, as  against  him  at  least  be  heard  to  deny 
having  thereby  notice  of  the  title  or  alleged 
title  under  which  or  In  respect  of  which  the 
former  Is  or  claims  to  be  In  that  putwntiiuu.  * 
8  De  Gei,  M.  &  G.  679.  The  same  general  rule, 
based  upon  the  same  motives  and  reasons,  is 
said  by  Pomeroy,  In  his  work  on  Equity  Juris- 
prudence, to  be  established  In  the  United 
Stetes  by  a  very  great  number  of  dedslora. 
See  2  Pom.  Eq.  Jur.  i  614,  and  the  cases  cited 
In  the  note  thereto  In  support  of  the  text 

The  doctrine  has  recently  been  upheld  by 
the  court  of  appeals  of  New  York  In  Its  full- 
est extent  In  the  case  of  Phelan  y.  Brady,  119 
N.  Y.  587,  23  N.  E.  1109.  Phelan  lent  to  one 
John  Murphy  the  sum  of  f2,000,  and  took 
from  bJm  a  mortgage  on  a  tenemrait  building 
or  block  containing  43  rooms  or  apartments, 
then  occupied  by  20  different  occupants  or 
families,  as  tmants  from  month  to  month,  ex- 
cept that  three  of  the  apartments  wen  oc- 
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cuided  by  Mu^ret  Brady  and  her  hoslxuid, 
who  kept  a  ligaor  store  In  a  part  of  the  buUd* 
ing  and  oocniAed  two  IMng  noam  in  tbe  rear 
of  the  store.  The  wife  claimed  to  be  owner 
of  the  praniaes,  and  cc^JedeA  roita  from  the 
other  tenants.  Murphy  had  a  perfect  record 
title  to  the  premiaes  at  the  time  Pbelan  lent 
to  him  the  money  and  Muiphy  executed  the 
mortgage  to  secure  It;  but  he  bad  nerer  in 
fact  any  Interest  in  the  property,  had  never 
paid  anything  for  It,  was  not  In  possession, 
and  before  the  execution  of  the  mortgage  tiad 
conveyed  It  by  deed  to  Mrs.  Brady,  who  was 
Ow  real  owner.  Her  deed,  boweTW,  wan  not 
recorded  until  several  weeks  after  the  rec- 
ordation of  tbe  mortgage.  Fhelan  bad  no 
notice,  at  the  time  he  made  the  loan  to  Mar- 
phy  and  took  the  mortgage,  of  any  title  to 
tbe  premises  In  Mrs.  Brady,  or  of  any  clahn 
on  ber  part  to  be  the  avrntx;  but  she  was  in 
tbe  actual  possessiiHi  of  the  premises  under  a 
perfectly  valid  but  unrecorded  deed.  In  a 
contest  between  her  and  the  mortgagee, 
Pbelan,  the  court  said:  "Her  title  must  there- 
fore prevail  as  against  tbe  plaintlfC.  It  mat- 
ten  not,  BO  f&r  as  Mrs.  Brady  Is  oom^rned, 
that  Qie  plaintifF  In  good  faltb  advanced  his 
mone^  upon  an  apparently  perfect  rectffd  title 
xst  the  defmdant.  John  B.  Murphy.  Nor  Is  it 
of  any  ocmsequence,  so  far  as  this  Question  Is 
ooncemed,  whether  the  plalntUT  was  in  fact 
Ignorant  of  any  right  or  claim  of  Mrs.  Bmdy 
to  the  ^misea.  It  Is  mongb  that  she  was  in 
possession  undw  bar  deed  and  13)e  contract  of 
purchase,  as  that  foct  operated  in  law  as  no- 
tice to  the  plalntifT  of  all  her  r^hta.  It  may 
be  troe,  as  has  been  argued  by  the  plalntUI's 
counsel,  that  when  a  party  takes  a  convey- 
ance of  property  situated  as  this  was,  oc- 
cupied by  numerous  tenants,  it  would  be  in- 
convenient and  difficult  for  him  to  ascertain 
the  rights  or  interests  tiiat  are  claimed  by 
all  or  any  of  than.  Bnt  this  circumstance 
cannot  change  the  rule.  Actual  possession 
of  real  estate  Is  suflElcient  notice  to  a  person 
piwoelng  to  take  a  mortgage  on  the  proi>^ 
ty,  and  to  all  tbe  world,  of  the  alstence  of 
any  right  which  tbe  person  In  possession  Ui 
able  to  establish."  It  was  argued  in  Edwards 
V.  Thompson,  71  N.  0. 177,  where  the  purchaser 
was  a  resident  of  South  Oarolina,  and  bought 
land  in  North  Garolinai  that  the  question  of 
nt^ce  of  an  equity  In  draogation  of  the  ven- 
dor's right  to  sell  was  exclusively  one  of  fact, 
and  that,  in  <x^er  to  be  fixed  upcm  tbe  pnr^ 
chaser,  it  most  be  shown  eltha>  that  he  had 
notice  In  Act,  nr  dse  wlUfully  or  Imprudent- 
ly omitted  to  inquire  when  the  means  of  in- 
quiry  were  in  his  reach.  "We  do  not  think," 
said  the  court,  "this  Is  the  true  principle.  On 
policy,  the  law  avoids  sucb  minute  and  un- 
certain inquiries.  It  says  that  if  a  contract 
of  sale  be  reglst^^  It  Is  conclusive  of  notice 
notwithstanding  the  purchaser  lived  in  an- 
other state,  and  did  not,  in  fact,  search  the 
register's  books.  1  Story,  Bq.  Jur.  §  403. 
And  on  tbe  same  principle  tt  fbllows  tliat 
open,  notorious,  and  exclusive  possession  in 


a  peratm  othor  than  his  voidor  Is  a  fact  of 
which  a  pundias^  must  iuAvm  himself,  and 
he  is  omdaedvely  presumed  to  have  done  sa" 
It  i^ears  teom  the  record  that  Thomas  W. 
Chapman,  for  the  purpose  of  nislng  the  mon- 
ey to  pay  a  pressing  debt,  on  Fetxruary  24, 
1870,  sold  ctftain  portions  of  his  real  estate  to 
his  SODS,  James  G.,  Ttiomas  A,  and  Bernard 
T.  Chapman.  Each  was  to  pay  $500  for  the 
land  he  got,  and  this  was  dcme,  they  having 
borrowed  tbe  money  for  the  purpose.  The 
pai-cel  of  land  bou^t  by  Thomas  and  Bernard 
was  principally  mountain  land,  and  at  first 
was  held  by  them  ^intly.  In  1874  Thomas 
W.  Chapman  agreed  to  buy  fOr  bis  sons  Thom- 
as and  Bernard  the  tract  of  land  called  the 
"Tow^  I^d,"  which  adjoined  the  land  he 
had  sold  to  tiiem,  but  he  did  so  in  his  own 
name.  He  retained  about  15  acres,  to 
straighten  his  own  lines,  for  wUtih  be  allow- 
ed and  paid  ^75,  and  they  took  possession 
of  the  residue  ot  the  tract,  and  paid  the  bal- 
ance of  the  purchase  mon^.  Thomas  and 
Bernard  afterwards  divided  the  lands  be- 
tween themselves  so  as  to  throw  the  idiare  of 
eadi  into  one  body,  by  whidi  division  Ber^ 
nard  acquired  all  of  the  Yowell  land  e»!ept 
the  16  acres  retained  by  their  father,  and 
Thomas  received  about  80  ot  80  acres  of  Ber- 
nard's part  of  tbe  mountain  land.  Subse- 
quently Tbmnas  W.  Chapmui  cmv^ed  to  bis 
sons  James  O.  and  Thomas  A.  Chapman  the 
lands  th^  were  respectively  entitled  to,  but 
failed  to  make  a  deed  to  hla  son  Bernard  for 
his  land;  and  on  September  10,  1888,  conv^- 
ed,  among  other  property,  820  a(ses  <tf  the 
land  on  Quaker  Bun,  in  Madison  county, 
which  Induded  Bernard's  part  of  the  moun- 
tain land,  and  the  whole  of  the  Yowell  land, 
to  James  Hay  and  Thomas  A.  Chapman,  In 
trust  to  secure  bis  creditors.  It  Is  shown  that 
Bernard  tocA  possession  and  control  of  1^ 
part  of  the  mountain  land  in  1870,  and  of  the 
Towell  land  in  1874,  as  the  owner  thereof, 
in  accordance  with  his  purcdiase.  He  did  not 
reside  on  the  numntaln  land,  as  the  house 
thereon  had  been  burned,  but  In  December, 
1874,  after  the  purchase  of  the  Yowell  land, 
he  moved  Into  the  dwelling  lionse  on  It  and 
lived  thaw  with  his  wife  and  children,  ex- 
erd^g  acts  of  ownership  over  all  of  said 
lands,  until  the  year  1881,  when,  his  wife  hav- 
ing died,  leaving  several  small  children,  upon 
the  advice  of  his  brother,  Thomas  A.  Chap- 
man, he  moved  back  to  his  fallier's  luHne. 
During  the  years  1875  to  1881  he  made  valua- 
ble improvements  upon  the  lands.  He  en- 
larged the  dweUlDg  house  by  the  addition  of 
several  rooms,  and  otherwise  Improved  it  He 
erected  a  tenant's  house,  a  large  bam,  a  com 
house,  and  made  otlwr  improvemcrato,  at  a 
total  cost  of  about  ¥1.20a  After  the  death 
of  his  wife,  and  his  removal  with  his  chil- 
dren to  his  tether's  bcone,  he  rented  out  his 
lauds  to  his  tether  tac  several  years,  and 
worked  for  him  for  wages.  In  December, 
1887,  having  in  the  meantime  remarried,  he 
moved  back,  and  again  took  actual  posseaslfHi 
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ot  Us  lands,  and  has  ever  since  reiEdded  on 
than.  It  thns  appears  ih&t  he  was  the  full 
eqnltBUe  owner  of  the  lands  1^  purchase  and 
the  payment  of  the  entire  purchase  money, 
and  was  In  open,  peaceable,  and  exclusive 
possession  of  them  at  the  time  they  were  con- 
veyed by  his  father  to  said  tmstees.  Of  this 
equitable  estate  the  trustees  were  charged 
with  notice.  If  they  had  made  due  inquiry, 
which  his  possession  made  it  th^r  duty  to 
do,  they  would  have  learned  the  facts  upon 
which  his  right  of  possession  was  based,  and 
knowledge  thereof  is  by  the  law  Imputed  to 
them.  They  are  not,  therefore,  bona  flde 
purchasers  without  notice,  and  the  appellant 
Is  entitled  to  hold  the  lands  against  them. 

Stress  was  laid  by  the  counsel  for  the  ap- 
pellees upon  the  absence  of  Bernard  Chap- 
man from  the  lands  between  1881  and  De- 
cember, 18S7.  The  fact  of  his  absence,  under 
the  circumstances,  does  not  alter  the  result. 
In  reply  to  the  argument  of  abandonment 
made  in  the  case  of  Holmes  v.  Powell,  supra. 
It  was  said:  "But  possession  of  a  corporeal 
hereditament,  to  be  effectual,  need  not  be 
continually  visible  or  without  cessation  active- 
ly asserted.  If  a  man  has  once  received  right- 
ful and  actual  possession  of  land,  he  may  go 
to  any  distance  from  it  without  authorizing 
any  servant  or  agent  or  other  person  to  enter 
upon  it  or  look  after  It,  may  leave  it  for  years 
uncultivated  and  no  used,  may  set  no  mark  of 
ownership  upon  It,  and  his  possession  may 
nevertheless  still  continue;  at  least,  unless 
his  conduct  afford  evidence  of  intentional 
abandonment,  which  such  conduct  as  I  have 
mentioned  would  not  necessarily  do."  There 
is  no  evidence  here  of  intentional  abandon- 
ment or  surrender  of  his  right  to  the  lands. 
AlthouRb  he  did  not  reside  on  them  during 
the  period  mentioned  above,  he  nevertheless 
exei'clBed.  the  right  of  ownership  over  them 
by  renting  them  out  to  his  father.  And,  be- 
sides, the  vital  question  is,  was  he  In  posses- 
sion of  the  lands  under  a  claim  of  right  at 
the  time  they  were  conv^ed  to  the  trustees? 
2  Pom.  Eq.  Jur.  $  622,  Of  this  the  evidence 
admits  of  no  doubt.  Thomas  A.  Chapman 
was  not  only  affected  with  constructive  no- 
tice of  the  right  of  Bemai-d  Chapman  by  rea- 
son of  the  latter's  possession  of  the  lands, 
but  the  record  discloses  that  he  bad  that 
which  was  superior  to  notice,  and  which  notice 
was  intended  to  supply.  He  had  knowledge. 
He  knew  that  he  and  Bernard  had  Jointly 
purchased  their  lands  of  their  father  and  di- 
vided the  same  between  them.  He  knew  that 
Bernard,  as  well  as  be,  had  paid  for  his  part. 
He  knew  that  Bernard  had  entered  into  pos- 
session of  it  under  his  contract  of  purchase, 
had  put  valuable  Improvements  upon  It,  and 
was  the  real  equitable  owner.  And  he  knew 
that  he  was  in  possession  and  living  upon 
the  lands  when  the  deed  of  trust  was  execut- 
ed. What  was  the  effect  of  hla  knowledge  on 
the  title  of  himself  and  his  cotrustee  under 
the  deed  of  trust?  Did  it  make  them  both 
purchasers  with  notice?  The  conveyance  was 


to  them  Jointly.  The  particular  estate  thej 
took  was  Joint  and  InseveraMe;  the  title  Joint 
and  indivisible.  To  be  bona  flde  pnnduaen 
without  nottca,  they  must  be  wholly  to.  There 
can  be  no  such  thing  as  a  purchase  partly 
bona  fide.  If  tahited  In  part,  the  whole  ia 
Infected.  Consequently,  notice  to  one  of  two 
or  more  trustees  Is  notice  to  all,  Le  Neve  v. 
Le  Neve,  2  White  &  T.  Lead,  Cas.  Eq.  pt  1,  p, 
109;  Smith  V.  Smith.  2  Cromp.  &  H.  230;  Meoz 
V.  Bell,  1  Hare,  73;  Wlllea  v.  Greenhill,  4  De 
Gez,  F.  &  J.  147,  150;  Bank  v.  Davis,  2 
Hill,  453,  464;  Myers  t.  Roes.  8  Head.  68; 
2  Pom.  Bq.  Jur.  {  667;  Lewln.  Trusts;  €09- 
C12. 

It  was  claimed  by  counsel  for  the  appellees, 
upon  the  authority  of  Morrison  v.  Bauaemer, 

32  Grat  226,  and  Johnson's  Ex'r  v.  Bank, 

33  Grat.  473,  that  such  knowledge  must  have 
been  present  to  the  mind  of  Thomas  A.  Chap- 
man at  the  time  the  deed  of  trust  was  execut- 
ed, in  order  to  affect  the  title  in  him  and  his 
cotrustee,  and  fix  notice  of  the  prior  incum- 
brance upon  the  beneficiaries  of  the  trust 
In  the  case  at  bar  the  bill  expressly  charges 
that  Thomas  A.  Chapman  had  "at  all  times" 
actual  notice  of  Bernard  Otiapman'a  claim 
and  right  to  the  land.  He  filed  no  answer  to 
the  bill,  though  his  cotrustee  did,  d«iylng 
the  allegations  of  the  blU.  He  did  not  claim 
to  have,  nor  does  It  appear  that  he  could  bave 
had,  personal  knowledge  of  the  facts  relat- 
ing to  the  claim  of  Bernard  Chapman  to  the 
land.  The  effect  of  his  answer  was,  there- 
fore, merdy  to  preset  an  issue  and  throw  the 
burden  of  proof  on  the  complainant  It  could 
have  no  further  weight  It  la  not  required  in 
such  case  that  the  denial  of  the  answer  shall 
be  overcome  by  the  testimony  of  two  wit- 
nesses, or  the  testimony  of  one  witnew  ac- 
companied by  strong  corroborating  circum- 
stances. Duttlh  V.  Coursault;  5  Cranch,  a 
C  349,  Fed.  Cas.  No.  4,206;  Lawrence  v. 
Lawrence,  21  N.  J.  Eq.  319;  Pennington  v. 
Gittinfis,  2  Gill  &  J.  208;  Delmel  v.  Brown. 
130  111.  606,  27  N.  B.  44;  Lattomus  v.  Gar- 
man,  8  Del.  Ch.  232;  Watson  v.  Palmer,  5 
Ark.  501;  Combs  v.  Bos  well,  1  Dana,  473; 
1  Danlell,  Ch.  Prac.  846,  and  note  thereto;  1 
Enc.  I'l.  &  Prac.  947,  and  cases  there  cited. 
Thomas  A.  Chapman  testified  la  the  cause, 
and  It  abundantly  appears  ttom  his  depoEd- 
tion,  that  the  facts  relating  to  Bernard  Chap- 
man's right  to  the  land  were  distinctly  re- 
membered by  him;  and,  from  all  the  cii^ 
cumstances,  we  cannot  doubt  but  that  sucb 
was  the  case.  For  the  foregoing  reasons,  the 
decree  of  the  circuit  court  of  Madison  county 
must  be  reversed. 

The  beneficiaries  under  the  deed  of  trust 
were  not  made  parties  to  the  suit  and  it  Is 
proper  to  add  that  it  is  not  intended  that 
they  should,  as  they  conid  not,  be  concluded 
by  this  decision.  The  court  below  passed  di- 
rectly on  and  adversely  to  the  right  of  Ber- 
nard Chapman  to  the  lands,  and  this  was 
the  subject  of  the  appeal  here.  The  coun- 
sel for  the  appellees  made  no  obJecUon  for 
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tbe  wflDt  of  piopet  parties,  and  Un  appel- 
lant, wbo  was  tbe  plaintiff  In  tbe  court  below, 
coald  not  «»nplaln  of  bla  own  omlaBlon.  Un- 
der these  drcnnuttaBcea,  and  for  the  reason 
that  connsd  aeemed  to  desire  that  we  do  so, 
we  have  proceeded,  In  the  absence  of  the 
beneflclartes  as  parties,  to  consider  and  pass 
upon  the  legal  qoeaUons  InTOlved  in  the  ap- 
peal 


(80  Ta.  BH) 

FARINHOLT  t.  LUOKBARD.i 
(Sniffeme  Court  of  Appeals  of  Tlridnia.  Feb. 
23.  1886.) 
BxEHPTion— Labobihg  Mait. 

One  eneaged  In  carrying  the  United  States 
mail,  though  he  nses  his  own  horse  ajid  Tehicie 
tb^for.  is  a  "laboring  person,"  within  tbe  mean- 
ing of  Const  art  11,  8  1,  which  provides  that 
homestead  ezempUons  wall  not  extend  to  process 
Inned  on  a  demand  *f0r  serrices  rendered  by  a 
laboring  person." 

Bill  In  cbanceT7  tty  T>.  k.  Farlnholt  against 
Haidln  A  Loddiard.  From  a  decree  for  de- 
fendant, complainant  appeals. 

Const  Va.  art  11,  §  1,  exempts  from  ei- 
ecntlon  prc^wrty  of  a  householder  to  tbe  Tal- 
ae  of  $2,000,  but  provides  that  snch  exemp- 
tion shall  not  extend  to  process  Issued  on 
any  demand  "for  serrlces  roidered  a  la- 
boring person,"  etc. 

James  W.  Stobbe,  for  appdlaat. 

HINTON,  J.  Tbe  Mil  In  this  case  alleges 
that  the  plaintiff,  D.  A.  Farlnholt,  in  August, 
1876,  entered  into  a  contract  with  one  Hard- 
hi  A  LncUiard  tor  the  purpose  of  tians- 
portlng  the  United  States  mall  from  West 
Point  to  Gloucester  Ooorthouse;  tiiat  by  this 
contract  Lnckhard  obligated  himself  to  as- 
sign and  transfer  all  orders  and  warrants 
that  he  should  recelTe  to  tbe  plalnticr.  It 
chai^^  that  lAckbard,  in  Tlolatl<m  of  his 
contract  bad  assigned  one  of  said  wamnts 
to  H.  R.  Pollard  to  secure  tbe  sum  of  965,  but 
that  there  was  a  balance  of  978  rem^lng 
In  the  hands  of  tbe  assignee  to  which  the 
idalntlff  was  entitled,  and  that  Luckhard  Is 
Indebted  to  the  pl^ntlft  in  an  amount  much 
larger  than  the  amount  now  In  the  hands 
of  said  Pollard.  It  then  charges  Uiat  Luck- 
hard  Is  Insolvent,  and  asks  that  the  assignee, 
Pollard,  may  be  enjcdned  and  restrained 
from  paying  over,  and  the  said  LucUiard 
may  be  enjoined  from  collecting,  the  said 
balance  until  a  common-law  suit  which  was 
thai  pending,  for  tbe  recovay  of  damages 
under  said  contract  could  be  determined. 
The  Injunction  was  awarded,  but  on  the 
bearing  of  the  cause,  tbe  court,  "deciding 
that  the  ckilm  of  homestead  asserted  in  the 
answer  [of  the  defoulant  Luckhard]  em- 
braces the  973,"  dissolved  tho  injunction  and 
dismissed  the  bllL 

The  plaintiff  asserts  that  he  Is  a  "laboring 
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man,**  within  tbe  meaning  of  these  words  aa 
naed  in  article  11,  I  1,  of  the  constitution 
of  YlTglnla.  and  Insists  that  Luckbard'a  daim 
to  this  balance,  aa  a  part  of  his  homeatead 
exemption,  cannot  be  sustained  as  against 
tbe  claim  of  the  plaintiff  thereto  "for  ap- 
ices rendered  aa  a  laboring  person";  and 
this  is  the  single  question  to  be  determined, 
and  it  depoids  upon  tbe  construction  which 
must  be  glvCT  to  the  phrase  '^boring  man." 
Bouvler  defines  "laborer"  as  "a  servant  In 
husbandry  or  manufacture,  not  living  intra 
moenla,"  and  no  doubt  tbU  was  the  original 
technical  meaning  of  tbe  word.  It  was 
uanaUy  applied  to  those  employed  in  toil- 
some outdoor  wOTki  as  dlBtlngulsbed  from 
domestic  servants.  But  this  Is  not  tbe  exact 
sense  In  which  tbe  words  "laboring  person" 
are  used  In  the  constitution.  '*A  constltu- 
tim,"  says  Allen,  J.,  In  a  noted  case,  'is  an 
Instrument  of  government,  made  and  adopt- 
ed by  the  people  for  practical  purposes  con- 
nected with  the  common  business  and  wants 
of  human  life.  For  this  reascm,  preeminent- 
ly, every  word  hi  It  should  be  expounded  In 
its  plain,  obvious,  common  sense."  People 
V.  New  York  Cent  B.  Co.,  24  N.  486;  Gib- 
bons V.  Ogden,  9  Wheat  188.  This  rule  has 
a  direct  application  to  this  case.  It  would 
be  difficult,  if  not  Impracticable,  to  ^ve  any 
general  definition  of  tbe  words  "laboring 
man"  which  would  at  once  Include  all  the 
cases  failing  within  the  words  and  delude 
those  falling  without,  and  I  shall  not  at- 
tempt to  do  so.  But  we  think  It  safe  to  say 
that  tbe  word  "laborer,"  when  used  tu  its 
ordinary  and  usual  acceptation,  carries  with 
It  the  idea  of  actual  physical  and  manual  ex- 
ertion or  toll,  and  Is  used  to  denote  that 
class  of  persons  who  literally  earn  their 
bread  by  the  sweat  of  their  brows,  and  who 
perform  with  their  own  bands,  at  tbe  cost 
of  considerable  physical  labor,  the  contracts 
made  with  their  employers.  It  is  In  tbis 
sense  that  the  words  "laboring  man"  were 
used  In  the  constitution.  Tbe  fnimers  of 
that  Instrument,  In  giving  to  a  large  class  of 
people  a  homestead  exemption,  clearly  de- 
signed that  It  should  not  affect  that  class  of 
persons  who  were  dependent  upon  their  own 
manual  labor  for  the  support  of  themselves 
and  tbeir  families,  and  whose  necessity  for 
the  prompt  and  certain  payment  of  their 
wages  they  regarded  as  paramount  even  to 
the  claims  of  the  debtor  to  a  homestead. 
Assuming,  then,  that  tbe  words  "laboring 
man"  were  used  In  the  sense  Indicated 
above.  It  seems  to  ns  clear  that  tbe  plaintiff 
must  be  regarded  as  a  laboring  man,  within 
the  meaning  of  these  words  as  used  In  the 
clause  of  the  constitution  under  review. 
This  case  Is  analogous  to  the  draymaD  who 
hauls  the  goods  of  tbe  merchant  along  the 
streets  of  the  city,  perhaps  with  his  own 
wagon  and  horses,  or  to  the  plowman  who 
habitually,  and  perhaps  with  his  own  team, 
is  accustomed  to  break  up  the  lands  of  bis 
wealthy  nelgblmn.   The  mail  carrlo-  In  this 
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cue  Is  clearly  a  laboring  man.  Few  em- 
UdoymentB  could  be  more  ardnons  than  the 
one  in  which  he  was  engaged,  and  the  mere 
dicmnatance  thai  lie  happened  to  own  the 
horse  and  vehicle  osed  by  him  In  carrying 
the  mall  cannot  deprive  him  of  the  character 
of  laborer.  I  am,  tbertfore,  of  oplnkm  that  the 
circuit  court  of  King  William  county  erred  in 
dissolving  the  Injunction  and  dismissing  the 
bllL  Its  decree  most  therefore  be  reversed, 
and  the  lujunctlon  must  be  reinstated,  to 
await  the  determlnaUon  of  the  action  at  law. 
Decree  reversed. 


(91  Va.  410) 

CI.ENDENNING  v.  CONRAD-i 
(Supreme  Court  of  Appeals  of  Virginia.  April 
25,  18d6.) 

AHBNDMBirr  OF  Drcheb  DCBtxo  T&HM— Rehotal 
OT  Funds  of  Waud — Jl'uisdiction  of  For- 

KlflN  GUAKUIAN— PAItTIEH. 

1.  A  foreign  guardian  of  infants  asked  the 
court,  under  Code  1887,  S9  2629,  2033,  for  au- 
thority to  remove  to  his  own  state  a  certain  fund 
in  the  hands  of  an  attorney  for  the  infaats.  The 
request  was  granted,  and  the  court  ordered  that 
the  money  be  paid  over  to  him,  which  was  done. 
Hdd  that,  the  order  heing  Bubject  to  amendment 
durinx  the  term,  the  court  could  during  that  time 
withdraw  the  fund  from  sudi  guardia^  upon  the 
application  of  one  dalmfng  an  interest  therein. 

2.  A  foreign  guardian  seclcing  permission 
from  a  Vii^nia  court  to  remove  his  ward's  proper- 
ty to  his  own  state  is  subject  to  the  Virginia  laws, 
and  may  be  compelled  to  return  the  money  whidi 
he  has  been  improperly  allowed  to  remove  from 
Virginia. 

3.  Infant  children  are  necessary  parties  to  a 
petition  seeking  to  restrict  tlidr  right  to  the  use 
of  a  fond  assigned  to  them  by  virtue  of  their  de-  I 
ceased  father's  claim  of  homestead. 

Appeal  from  circuit  court,  Fauquier  coun- 
ty; James  Keith,  Judge. 

ProceedioK  by  John  D.  Conrad,  as  guard- 
ian, to  obtain  permission  to  remove  a  certain 
fund  from  the  state.  From  an  order  overrul- 
ing a  petition  asserting  the  rights  of  certain 
persons  in  said  fund  as  creditors  of  the  wards' 
parent,  one  Clendennlng  appeals.  Reversed. 

Brooke  &  Scott  and  W.  E.  Oamett,  for  ap- 
pellant Eppa  Hunton,  for  appellee. 

BUCnANAN,  J.  By  a  decree  rendered  in 
the  cause  of  Clendennlng  against  Hall  on  the 
15th  day  of  S^tember,  1882,  the  circuit  court 
of  Fauquier  county  set  apart  the  sum  of  ¥2,- 
000  as  a  homestead  to  B.  F.  Conrad,  which 
was  to  be  paid  out  of  the  proceeds  of  his  prop- 
erty oi-dered  to  be  sold  In  that  case  for  the 
benefit  of  his  creditors.  The  sale  was  made, 
but  before  the  homestead  fund  was  paid  over 
to  him  be  departed  this  life,  leaving  four 
Infknt  children.  At  the  December  term,  1S82, 
of  the  court  a  decree  was  entered  directing 
the  receiver  of  the  court  In  that  case  to  pay 
that  fund  over  to  the  attorney  of  the  Infant 
children  of  the  homestead  claimant.  Fursu- 
ant  to  this  decree,  the  $2,000  set  apart  was 
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paid  to  ther  attmi^.  At  the  April  toim  ot 
the  oonrt,  1888,  Itiba  Conrad  filed  Us  pe- 
tition In  the  same  court,  showing  tliat  he  had 
qualified  as  the  guarditn  of  the  said  UiCut 
children  in  the  county  court  of  Jeffoaon 
coonty,  hi  the  state  of .  West  Virginia,  and 
asked  the  oonrt  to  authorise  him  to  remove 
the  ^,000  to  West  Virginia,  where  be  and 
his  wards  resided,  as  provided  In  sections 
2620,  2033  of  the  Code.  The  court,  being  sat- 
isfied that  all  the  provisions  of  the  Code  bad 
been  complied  with,  at  the  same  term  of  the 
court  entered  an  order  directing  the  attorney 
of  the  Infanta  to  pay  the  $2,000  to  their  guard- 
Ian,  less  costs,  for  removal,  as  prayed  for. 
The  attorney  paid  the  money  to  the  guardian, 
and  reported  the  fnct  to  the  court  on  the  6th 
of  that  month,  and  on  the  same  day  his  re- 
'poTt  was  confirmed,  and  the  case  for  the  re- 
moval of  the  fund  stricken  from  the  docket 
On  the  13th  of  that  month,  and  during  that 
term  of  the  court,  James  H.  Clendennlng, 
complainant  In  the  case  of  Clendennlng 
against  Hall  mentioned  above,  filed  bis  peti- 
tion. In  which  he  alleged  that  the  Infant 
ctUldren  of  the  homestead  claimant  were  only 
entitled  to  the  use  of  the  $2,000  untU  the 
youngest  attained  the  age  of  21  years,  and 
that  upon  the  ha^>ening  of  that  event  his 
creditors  had  the  right  to  hare  that  fund  dis- 
tributed among  them;  and  prayed  for  a  re- 
ceiver to  be  appointed  to  take  such  steps  as 
might  be  necessary  to  secure  the  corpus  ot 
the  $2,000.  so  that  the  same  might  be  forth- 
coming when  the  youngest  child  attained  that 
age.  The  court  entered  an  order  In  the  case 
lu  whkh  the  order  for  the  removal  of  the 
fund  had  been  made,  and  appointed  a  re- 
ceiver as  prayed  tor,  and  directed  him  to  take 
euch  steps  by  bringing  suit  In  the  state  of 
West  Virginia,  or  In  this  state,  or  In  such 
other  manner  as  to  him  shall  seem  proper,  in 
order  that  the  fund  may  be  forttu»ming  when 
the  youngest  child  of  B.  F.  Conrad  shall  have 
attained  the  age  of  21  years. 

At  the  December  term  of  the  court  In  the 
year  1887  the  receiver  filed  his  petition  in  the 
proceedings  in  which  he  was  appointed,  stat- 
ing that  John  D.  Conrad,  the  guardian  of  the 
infants,  had  received  the  $2,000,  and  trans- 
ferred It  to  West  Virginia  a  day  or  two  after 
the  order  for  Ita  removal  was  made.  He  also 
sets  out  the  proceedings  had  which  resuUed 
In  bis  appointment  as  receiver  to  seciuie  the 
corpus  of  the  fund  for  the  benefit  of  the  (xed- 
Itors,  and  that  the  order  for  the  removal  of 
the  fund  and  his  appointment  as  receiver 
were  both  made  at  the  same  term  of  the  court, 
while  the  whole  matter  was  in  the  breast  of 
the  court  He  further  states  that  John  D. 
Conrad,  the  guardian,  who  removed  the  fund 
to  West  Virginia,  has  returned  to  Virginia, 
and  ts  within  the  jurisdiction  of  the  court, 
and  prays  that  the  said  guardian  may  be  com- 
pelled to  appear  and  bring  that  fund  Into 
court  and  to  so  invest  It  that  the  principal 
may  be  forthcoming  when  the  said  youngest 
child,  who  is  a  citizen  of  this  state,  sliall  have 
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attained  the  ase  of  21  years,  and  for  general 
reUeL 

To  this  petition  John  D.  Conrad  filed  his 
demurrer  and  an«wer  at  the  April  term,  18S8, 
of  the  coort. 

He  assigns  as  causes  of  demnrrer:  (1)  That 
a  gnardlan  qnalifylng  in  the  state  of  West 
Virginia  cannot  be  proceeded  against  as  such 
In  this  state. 

(2)  That  the  hifant  children  are  not  made 
parties  to  the  petition. 

1^)  That  a  petition  does  not  lie  In  sncb  a 
case,  and  that  an  original  bill  la  necessary  If 
there  can  be  any  relief  at  all. 

<4)  That  there  Is  no  equity  Id  the  petition, 
and  DO  proper  case  for  relief  Is  stated. 

In  his  answer  be  claims  that  he  qualified 
as  guardian  In  the  state  of  West  Virginia; 
that  be  filed  bis  petition  for  the  removal  of 
the  $2,000  from  this  state;  that  an  order  was 
so  made,  the  money  removed,  and  the  cause 
ordered  to  be  stricken  from  the  docliet;  that 
neither  be  nor  his  wards  had  any  notice  to 
rehear  or  set  aside  the  final  order  in  that  pro- 
ceeding, or  that  any  further  proceedings 
would  be  had  in  the  case,  and  that  ail  pro- 
ceedings had  or  orders  made  therein  after- 
wards were  null  and  void,  and  that  neither 
be  nor  his  wards  can  be  affected  by  them. 
He  further  states  that  a  creditors'  suit  was 
Instltnted  in  the  circuit  court  of  Jefferson 
county,  in  the  state  of  West  Virginia,  by 
James  H.  Clendennlng  against  him,  his 
wards,  and  the  administrator  of  B.  F.  Con- 
rad, deceased,  asserting  the  rights  of  the 
creditors  of  the  said  decedent  in  the  $2,000 
fund;  that  such  suit  was  dismissed  upon  de- 
murrer; and  avers  that  he  will  file  a  copy 
of  the  proceedings  as  an  exhibit  with  his  an- 
swer, but  the  exhibit  was  not  filed.'  He  ad- 
mits that  he  was  living  in  this  state,  but  de- 
nies that  be  Is  a  dtlzen  of  Virginia,  and  says 
he  Is  going  to  return  to  West  Virginia,  where 
be  qualified  as  guardian;  that  bis  settlements 
as  guardian  have  been  made  in  the  court 
where  be  qualified,  and  the  fund  in  contro- 
versy is  under  its  control. 

Upon  a  hearing  of  the  cause,  the  court  dis- 
nUssed  the  receiver's  petition,  and  from  that 
decree  this  appeal  was  taken  by  James  H. 
Clendennlng. 

The  creditors'  suit  of  Clendennlng  against 
Hall,  in  which  the  $2,000  was  set  apart  as  a 
homestead,  and  the  ex  parte  proceedings  of 
the  guardian  for  the  removal  of  that  fund 
to  West  Virginia,  are  separate  and  distinct 
proceedings,  and  not  one  proceeding,  as 
counsel  for  appellant  iuslsts. 

While  the  application  of  the  guardian  for 
the  removal  of  the  fund  in  controversy  was 
a  summary  proceeamg,  notice  of  it  was  re- 
quired to  be  published  for  four  weeks  in 
some  newspaper,  in  order  that  parties  to  be 
.affected  by  such  removal  might  appear  to 
protect  their  interests,  and  prevent  it  where 
such  removal  would  Impair  their  rights,  or 
praJudice  their  Interest   Code,  1  2631. 


Oiendennlng,  the  creditor,  bad  tiie  right, 
therefore,  to  come  into  that  proceeding  and 
make  defense  against  the  removal  of  the 
fund.  He  did  not  file  his  petition  nntU  aft- 
er the  order  for  the  rnnoval  of  the  fund  had 
been  made,  but  he  did  file  it  dnrlng  that 
term  of  the  court,  and  while  the  whole  mat- 
ter was  under  the  control  of  the  court,  and 
In  time  to  have  his  Interest  in  the  fund  fully 
protected,  if  the  usual  and  regular  course 
had  been  followed  In  the  case.  Until  the 
court  adjourns  for  the  term,  no  one,  unless 
expressly  authorized  to  do  so,  can  act  under 
a  decree  or  Judgment  entered  at  that  term, 
except  at  fals  peril.  During  the  term  all  the 
proceedings  are  in  the  breast  of  the  court, 
and  under  Its  control,  ai^  liable  to  be 
stricken  out,  altered,  or  amended  during  the 
term,  and  that  without  notice  to  the  parties. 
Preem.  Judgm.  |  69;  Robinson  r.  Commis- 
sioners, 12  Md.  132-141;  Oreen  T.  Railroad 
Co.,  11  W.  Va.  685,  602. 

The  guardian  is  conclusively  presumed  to 
have  known  that  the  decree  entered  at  an 
early  day  of  the  term  of  the  court  bad  been 
modified  by  the  decree  entered  at  a  later 
day,  and  should  have  governed  himself  ac- 
cordingly. He  bad  no  right  to  remove  the 
fund  until  the  principal  had  been  so  secured 
that  the  creditors  would  get  the  benefit  of  It 
after  the  youngest  of  his  wards  had  attain- 
ed the  age  of  21  years,  or  until  the  further 
order  of  the  court 

Although  the  proceeding  for  the  removal 
of  the  fund  was  a  summary  one,  the  court 
bad  the  right  to  take  all  the  necessary  steps 
to  ascertain  whether  It  was  a  proper  canfe 
for  Its  removal,  or  If,  after  it  had  authorized 
Its  removal,  facts  came  to  its  knowledge 
which  showed  that  the  order  for  the  remov- 
al had  been  Improperly  made,  it  was  Its 
duty,  and  It  had  the  power,  to  direct  all 
proper  proceedings  to  prevent  its  removal, 
or  to  secure  the  rights  of  the  creditors 
therein.  There  does  not  seem  to  be  any 
good  reason  why  a  party  In  interest  could 
not  come  Into  the  case  by  petition  to  assert 
his  rights,  nor  why  the  receiver  of  the  court 
could  not  file  a  petition  In  the  cause  in 
which  he  was  appointed,  In  order  to  bring 
to  the  attention  of  the  court  the  fact  that 
the  foreign  guardian,  who  had  improperly 
removed  the  fund  in  controversy,  had  re- 
turned to  this  state,  and  to  ask  the  court  to 
compel  bim  to  do  what  he  ought  to  have 
done  before  he  removed  the  fund. 

Is  the  contention  of  the  appellee  that  he 
cannot  be  proceeded  against  In  this  state  be- 
cause be  qualified  as  guardian  In  another 
state  well  founded?  He  had  no  right  to 
remove  the  fund  In  controversy,  except  as 
authorized  by  the  court  whose  Jurisdiction 
he  had  invoked.  He  ought  not  to  have  act- 
ed under  the  order  authorizing  bIm  to  re- 
move It  until  the  court  had  adjourned  for 
the  term.  But,  having  done  so,  he  ought  to 
have  returned  the  fond  to  this  state,  to  he 
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dealt  with  hy  the  coart  according  to  the 
rights  of  the  parties.  He  f&lled  and  refus- 
ed to  do  this.  He  was  within  the  jurisdic- 
tion of  the  court  The  proceeding  which  he 
had  instituted  was  still  pending.  The  rights 
«f  all  the  parties  interested  in  the  fund 
could  be  ascertained  and  secured  In  that 
case.  Why  should  It  not  be  done?  It  ia 
true,  as  a  general  rule,  that  a  guardian  can- 
not be  sued  as  such  out  of  the  jurisdiction 
In  which  he  qualified.  His  rights  and  pow- 
ers, like  those  of  an  administrator  and  exec- 
utor, are  considered  as  strictly  local.  Sto- 
ry, Confl.  Laws,  {  499.  But  in  this  state,  at 
least,  there  are  exceptions  to  the  general 
rule. 

It  was  said  by  President  Tucker  in  Tun- 
stall  T.  Pollard's  Adm'r,  11  Leigh,  1,  36.  that: 
"Upon  a  full  review  of  the  whole  subject,  I 
am  of  opinion  that  justice,  conTenlence,  and 
necessity  required  a  recognition  of  the  rights 
to  sue  an  executor  who  has  qualified  abroad, 
if  he  comes  within  this  jurisdiction,  bring- 
ing the  assets  with  him.  And  no  authority 
sustains  the  contrary  proposition."  Rlnker 
V.  Streit,  33  Orat  666;  1  Minor  (4th  Bd.)  476. 

In  the  same  case,  at  page  32,  he  says:  "If 
ft  is  the  duty  of  every  sovereignty  to  pro- 
vide for  the  security  of  its  own  people,  U  Is 
48  much  bound  to  enforce  justice  in  their 
behalf  from  au  executor  vho  is  within  its 
Jurisdiction,  and  has  also  within  It  the  as- 
sets out  of  which  they  have  a  right  to  pay* 
meut,  as  It  is  to  present  a  foreign  adminis- 
trator from  recovering  and  withdrawing  the 
assets  which  are  within  its  stower."  The 
same  doctrine  applies  to  foreign  guardians, 
and  for  the  same  reasons.  1  Minor  (4tb 
Bd.)  476;  Rlnker  t.  Streit.  88  Grat  066. 

The  foreign  guardian  In  this  case  improp- 
■erly  removed  the  fund  from  the  state^  and* 
If  he  cannot  be  held  responsible  for  his  con- 
•4act  here,  the  creditors  most  elthw  lose 
their  debts  or  be  compiled  to  seA  their 
remedy  In  the  domictl  of  the  foreign  guard- 
ian. They  ought  not  to  he  fwrnpelled  to 
leave  the  state  to  subject  the  assets  ot  their 
debtor  to  the  payment  of  tiielr  debts,  when 
the  foreign  guardian  is  within  the  jurisdic- 
tion of  the  domestic  conrts,  and  can  be  pro- 
ceeded against  In  them. 

The  Intent  children  of  B.  F.  Conrad,  de- 
ceased, were  necessary  parties  to  the  peti- 
tion of  the  receiver,  and  the  donnrter  to  it 
on  that  ground  ought  to  have  been  sustain- 
ed, and  leave  been  given  to  amend.  The 
court  erred  in  dismissing  the  petition.  It 
also  erred  In  passing  upon  the  rights  of  the 
infants  in  the  92.000  fund  by  Its  decree  of 
April  18,  1883,  when  they  were  not  before 
the  court  For  these  errors  the  decree  of 
the  April  teim.  ISftL.  will  have  to  be  re- 
versed, the  decree  of  April  18,  1883,  be  set 
aside,  80  tax  as  it  declares  what  the  Interest 
of  the  said  children  Is  In  the  V2.000  fund, 
and  the  cause  remanded  for  farther  proceed- 
ings to  be  bad  In  accordance  with  this  opin- 
ion. 


cr  V*.  XI7) 

NATIONAL  BANK  t.  CBINGAN  et  al.i 
(Snpreme  Court  of  Appeals  of  Virginia.  April 

18. 1895.) 

NoTi  ow  Fartkbs — Procubbmbrt  of  Firm  Cap- 
ital—Lubiutt  OF  Silent  Faktnbiw 
—Firm  Na»£. 

1.  C.  applied  to  a  bank  (or  a  loan  to  make 
np  hia  input  in  a  firm  he  proposed  joining,  hia 
partner,  T.,  being  offered  as  an  iDdoraer.  Tbe 
loan  was  made,  the  firm  anbsequently  formed, 
and  the  money  tnmed  over  to  it  The  note  was 
renewed  several  times  in  the  same  form  aa  at 
first  negotiated,  and  never  in  the  name  of  the 
firm;  the  proceeds  of  each  renewal  pluced  to  the 
credit  of  the  firm  on  the  bank's  books,  and  the 
old  note  charged  to  their  acconnt  F.  was  a 
silent  member  of  tbe  firm  from  the  start,  and 
later  B.  became  a  member,  but  tbe  bank  did 
not  know  that  they  were  connected  with  the 
firm.  F.  and  B.  bought  oat  the  firm,  and  they 
first  learned  then  of  the  existeRce  of  tbe  note. 
The  note  was  not  placed  upon  the  bills  payable 
of  tbe  firm,  except  upon  the  last  renewal,  by 
the  bookkeoier  of  his  own  motion,  whidi  act 
was  promptly  repudiated  by  B.  HHd,  that  C. 
had  no  power  to  bind  the  firm  which  was  not 
in  existence  wlien  the  note  was  first  given,  and 
that  F.  and  B.  had  never  ratified  the  giving  of 
said  note  so  as  to  Und  them. 

2.  A  partner  has  no  implied  power  to  Irind 
his  firm  for  his  own  share  of  the  capital  agreed 
to  be  subscribed. 

3.  Where  a  bank  holds  a  note  made  tjj  one 
partner,  and  indorsed  by  another  individually, 
the  burden  rests  on  it  to  show  that  it  ia  a  firm 
note. 

4.  If  money  Is  borrowed,  or  goods  bouRht  by 
one  partner  of  a  known  concern  apoo  hia  own 
credit  exclusively,  he  alone  ia  liable  therefor, 
though  the  money  or  property  is  for  the  use  and 
benefit  of  the  firm  alone,  or  is  applied  thereto. 

8.  Code  1887,  |  2877,  after  providing  how 
a  person  trading  witb  such  words  as  "&  Co." 
after  his  name  shaU  publidi  the  same,  recites: 
"Or  if  any  person  transact  such  business  in  his 
own  name,  withont  any  andi  addition,  all  the 
property,  stock,  and  ehoaee  in  action  aeqaired 
or  used  In  ancfa  business  shall'*  be  liable  for  the 
debts  of  anch  person.  Bold,  t^at  said  statute  ap- 
plies only  to  the  case  of  a  person  trading  in  bis 
own  name,  either  with  words  indicating  that  he 
has  a  i»rtner,  bat  which  do  not  dUiraose  his 
Dame,  or  without  such  words,  and  not  to  a 
case  where  there  are  silent  partners  not  indicat- 
ed in  tbe  firm  name. 

6.  There  is  no  statute  In  Yli^nla  reqniring 
a  firm  of  general  partners  to  dieclose  thdr  names 
on  a  sign  at  the  door  and  by  advertisement  al- 
though such  is  required  of  limited  partnerships. 

Appeal  from  chancery  conrt  of  Richmond; 
James  G.  Lamb.  Chancellor. 

BUI  by  the  National  Bank  of  Virginia 
against  John  W.  Crlngan  and  others.  From 
a  decree  for  defendants,  complainant  ap- 
I>eals.  Affirmed. 

Christian  &  Christian,  for  appellant  Coke 
ft  PIckerell.  for  appellees. 

HARRISON,  J.  This  Is  an  appeal  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond,  pronounced  on  the  4th  day  of 
March,  1802.  In  deciding  tbe  case,  the 
learned  chancellor  of  that  court  delivered 
the  following  opinion,  which  is  flled  with 
and  made  a  part  of  the  record: 


1  Bepmrted  by  F.  &  ffixkpatrid^  Bbq.,  of  the 
I^chburg  bar. 
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*Tbls  1b  a  bill  to  diarge  W.  S.  Forbes  and 
W.  L.  Boyd,  as  secret  partners  In  the  firm  of 
Gringan  &  Trant.  on  a  note  for  $5,000,  dated 
July  6.  1888,  drawn  by  Jobu  W.  Grlngan  to 
tbe  order  of  E.  Ij.  Trant,  payaNe  at  four 
months  from  date,  and  Indorsed  by  Trant, 
and  discounted  by  the  plalntlfT  bank.  The 
note  In  suit  was  given  In  renewal  for  tbe 
third  time  of  a  similar  note,  dated  Jnne  29, 
18S8,  and  discounted  on  that  day  by  the 
plaintiff. 

"The  evidence  shows  that  prior  to  Jnne 
29, 1888,  John  W.  Oringan,  E.  L.  Trant,  and 
W.  S.  Forbes  bad  agreed  to  form  a  partner- 
ship to  conduct  the  wholesale  grocery  busi- 
ness in  the  city  of  Richmond,  to  commence 
business  on  or  about  Jnly  1, 1888,  The  firm 
did  commence  bnstness  on  Jnly  2,  1888,  and 
about  the  last  of  that  month  W.  £..  Boyd 
was  admitted  as  a  partner,  his  interest  to 
relate  back  to  the  beginning  of  tbe  buBlness. 
The  firm  was  dissolved  in  Septembw,  1888, 
by  the  death  of  Trant 

"On  or  shortly  before  June  29,  1888,  Grin- 
gan  applied  to  the  plaintiff  bank  for  a  loan 
of  95,000,  to  make  up  bis  Input  of  capital  in 
the  concern,  offering  his  note  indorsed  by 
Trant;  and  on  Jnne  29th  the  loan  was  made, 
the  proceeds  of  the  note  being  placed  to  the 
credit  of  Cringan  on  the  books  of  the  bank, 
and  on  Jnly  6th  It  was  checked  out  by  Crin- 
gan, and  placed  to  tbe  credit  of  Grlngan  & 
Trant  on  the  books  of  the  bank. 

"In  applying  for  the  loan,  Cringan  lU' 
formed  tbe  cashier  of  the  bank  (Lockwood) 
that  Trant  and  himself  had  agreed  to  form 
the  partnership,  and  that  he  (Cringan)  wantr 
«d  the  money  to  make  up  bis  Input  of  cap- 
ital; but  he  did  not  tell  the  cashier  that 
there  were  to  be  other  partners  than  Trant 
and  himself  (Forbes  having  requested  that 
bis  connection  with  the  firm  should  not  be 
made  public,  and  It  not  being  then  con- 
templated that  Boyd  would  be  a  partner)* 
and  the  cashier  did  not  ask  him  that  quea- 
tlon. 

"When  the  note  matured,  It  was  renewed 
In  the  same  form,  discounted  by  the  bank; 
the  proceeds  of  the  new  note  placed  to  tbe 
-credit  of  Cringan  &  Trant  on  the  books  of 
the  bank,  and  the  old  note  charged  up  to  tbe 
account;  and  this  was  repeated  at  each  re- 
newal ot  the  note^  of  which  there  ware 
three. 

"After  the  dissolution  of  tbe  firm.  In  Sep- 
tember, 1888.  by  the  death  of  Trant^  Cringan 
sold  out  his  intwest  to  Forbes  and  Boyd  for 
$1^  in  cash  and  any  interest  he  might 
have  aftpr  the  debts  wen  paid;  and  Forbes 
and  Boyd  took  possession  of  the  assets,  then 
amounting  to  something  like  f20,000,  and 
proceeded  to  apply  them  to  the  payment  of 
the  debts  of  the  firm.  The  bank  did.  not 
know  that  Forbes  and  Boyd  were  partners 
in  the  concern  until  after  the  disscdutlon; 
and,  the  note  held  by  It  not  harlny  been 
paid,  this  suit  was  brought  to  charge  Forbes 
jLod  Boyd  as  dormant  partners. 


"It  would  serve  no  good  purpose  to  go 
more  into  the  details  of  tbe  evidence  at  this 
point  Such  parts  of  it  as  are  deemed  ma- 
terial wUl  be  noticed  In  their  proper  con- 
nections In  what  follows. 

"It  seems  to  me  that  the  vital  inquiries  in 
this  case  (Independently  of  tbe  statute,  prea- 
ently  to  be  considered)  are  these: 

"(1)  Did  Cringan,  on  June  29,  1888,  have 
tbe  power,  express  or  implied,  to  bind  the 
firm  of  Cringan  &  Trant  In  this  transaction? 

"(2)  If  nay,  has  his  action  been  ratified  by 
his  copartners,  so  as  to  be  binding  on  the 
firm? 

"It  is  not  pretended  that  at  that  time 
Cringan  had  any  express  power  to  bind  his 
firm.  This  Is  a  auestlon  of  fact  Whether 
or  not  he  had  any  Implied  power  Is  a  ques- 
tion of  law.  If  there  was  at  tliat  time  no 
existing  partnership,  then  he  had  no  such 
power;  for,  prior  to  the  actual  exist^ce  of  a 
partnership,  there  is  no  implied  power  to 
one  partner  to  bind  his  firm.  That  agency 
only  arises  when  the  partnership  is  actnally 
in  existence,  and  then,  of  course,  only  In 
matters  necessary  to  tbe  bnslness  of  the 
concern  In  the  ordinary  way.  See  1  Bates, 
Partn.  81  78,  80,  221;  1  LludL  Partn.  p.  385 
et  seQ.;  Story,  Partn.  {  122a. 

"I  am  clearly  of  opinion  that  on  June  28, 
1888,  the  partnership  of  Cringan  &  Trant  was 
not  in  existence.  There  was  at  that  time  an 
executory  contract  or  agreement  between 
Cringan,  Trant  and  Forbes  to  form  a  part- 
nership, to  go  into  effect  on  or  about  July  1. 
188S.  That  such  an  agreemrat  does  not  con- 
stitute a  partnership,  see  1  Bates,  Partn.  $8 
78,  80;  1  LindL  Partn.  pp.  28,  28.  386,  et  seq., 
and  notes.  In  contemplation  of  law,  and  as  a 
matter  of  fact,  the  partnership  did  not  come 
Into  existence  until  July  2.  1888,  when  the 
^nt  adventure  was  'launched,'  as  it  is  called 
in  the  books.  This  Is  shown  by  the  evidence, 
oral  and  documentary.  In  the  most  satlsfac- 
tory  way,  as:  (1)  By  the  articles  of  partner- 
ship, dated  July  2. 1888,  though  actnally  writ- 
ten subsequently  to  that  date.  (2)  By  the 
printed  circular  of  Cringan  &  Trant  bearing 
the  same  date,  saying  that  tbe  parties  'have 
this  day  formed  a  copartnership.*  (3)  Bythe 
positive  tratlmony  of  Cringan,  Forbes,  and 
Boyd.  (4)  By  the  allegations,  on  page  1  of 
the  bill,  sworn  to  by  tbe  cashier,  'that  on 
June  29,  1888,  one  John  W.  Cringan  repre- 
sented to  him  [the  cashier]  that  he,  the  said 
Cringan,  ^d  one  B.  L.  Trant,  were  about  to 
form  a  copartnership,'  which  statement  is 
substantially  repeated  In  his  deposition.  (5) 
From  the  teetlmony  of  the  cashier  'that  the 
firm  had  not  (to  my  knowledge)  come  into 
existence  legally  when  the  note  was  first  giv- 
en. If  It  bad.  I  certainly  would  have  made 
them  Indorse  it  "Cringan  &  Trant,"  and  would 
not  bare  accepted  it  otherwlseu  •  *  •  Mr. 
Cringan  hiformed  me  that  the  partnership 
only  dated  from  tbe  Ist  w  2d  July.'  And 
(6)  from  the  books  of  tbe  concern. 

"But.  even  U  tbe  partnership  had  been  in 
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existence  on  June  20th,  I  ihoiUd,  nevertheless, 
be  of  opinion  ttutt  Crlngan  had  no  authority 
to  bind  It  for  his  Input  of  capital,  even  If  he 
had  intended  and  attempted  to  do  eo.  It  Is 
not  among  the  Implied  powers  of  a  partner 
to  bind  his  firm  for  his  own  share  of  the 
capital  agreed  to  be  subscribed.  Says  Mr. 
Justice  Llndley: 

"  *One  of  the  implied  powers  of  a  partner, 
ami  one  of  the  most  Important  of  bis  powers, 
Is  that  of  borrowing  money  on  the  credit  of 
the  firm;  but  this  power,  like  every  other 
Implied  power,  only  exists  where  It  is  neces- 
sary for  the  transaction  of  the  partnership 
business  In  the  ordinary  way;  and  conse- 
quently, If  money  Is  borrowed  by  one  part- 
ner for  the  declared  purpose  of  Increasing  the 
partnership  capital,  or  of  raising  the  whole 
or  a  part  of  the  capital  agreed  to  l>e  sub- 
scribed In  order  to  start  the  firm,  •  •  • 
the  firm  will  not  be  bound  unless  some  actual 
authority  or  ratification  can  be  proved.*  1 
Lfndl.  Partn.  269,  2T3,  274;  1  Bates.  PartB. 
SI  446,  371;  Story,  Partn.  148. 

"And,  again,  the  same  author:  'Although 
each  member  of  an  ordinary  trading  partner- 
ship can  pledge  Its  credit  for  money  bor- 
rowed In  order  to  carry  on  Its  business,  he 
cannot  render  It  liable  to  repay  money  bor- 
rowed by  him  to  enable  him  to  fumMi  the 
amoimt  of  capital  which  he  has  agreed  to 
bring  In.'  1  Lindl.  Partn.  6U. 

"There  can  be  no  doubt  here  that  Crlngan 
borrowed  the  money  to  make  up  his  Input, 
and  that  he  distinctly  Informed  the  cashier 
of  thait  tact  at  the  time.  Crlngan  swears 
poBitively  that  he  so  Informed  the  cashier, 
and  he  Is  strongly  corroborated,  as  we  shall 
presently  see,  by  a  memorandum  made  by 
the  cashier  at  the  time,  and  laid  before  the 
board  of  directors  of  the  bank.  The  cashier 
denies  this,  and  says  that  Cringan  told  him 
that  the  money  was  to  make  up  the  capital 
of  the  concern,  but  not  to  make  up  Grlngan's 
input.  But,  even  If  this  be  true,  It  was  as 
much  beyond  Cringan's  power  to  bind  the 
firm  to  raise  or  Increase  its  capital  as  It 
was  to  bind  it  for  bis  own  input 

"2.  It  la  equally  clear  from  the  evidence 
that  Cringan's  action  has  not  been  ratified  by 
his  copartners.  There  Is,  Indeed.  notUng  ap- 
proa^ng  a  ratlflcatkm,  except  the  fact  that 
at  each  renewal  of  the  note  the  matured  note 
was  charged  up  on  the  books  of  tfae  bank  to 
the  account  of  the  firm,  and  the  proceeds  of 
the  new  note  credited  to  that  account  But  in 
each  instance  the  new  note  was  made  In  the 
same  form  as  the  original  (drawn  by  Cringan, 
to  the  order  of  Tnnt  end  Indorsed  by  Trant). 
and  the  dlsconnt  and  the  old  note  were  char- 
ged np  on  the  books  of  the  firm  to  the  account 
of  Crinjan.  The  notes  were  never  placed 
on  the  bills-payable  book  of  the  firm  until  at 
the  time  of  the  last  renewal,  when  it  was 
done  by  the  bookkeeper  of  his  own  motion, 
which  act  was  promptly  r^udiated  by  the 
partner  Boyd,  when  he  discovered  H,  after 
the  dlasolutkm  of  the  firm.   Neither  Fwbes 


nor  Boyd  knew  of  the  existence  of  the  note  for 
about  one  year  after  the  partnership  was 
formed,  nor  did  either  of  them  know  that 
this  bank  held  It  until  about  November,  1889, 
after  the  firm  had  dissolved.  It  is  alleged  by 
the  pl^tlff  that  these  renewals  were  made 
at  the  request  of  the  firm,  and  that  the  old 
notes  were  charged  by  the  bank  to  the  ac- 
count of  the  firm,  and  the  proceeds  of  the 
new  notes  credited  to  that  account  by  like  re- 
quest; but  this  is  denied  by  Crlngan,  and 
certainly  Is  not  proved  by  the  evidence.  Crin- 
gan saya  that  he  himself  requested  the  re- 
newal of  the  note  when  it  was  first  renewed, 
and  that  the  bookkeeper  for  the  firm  attended 
to  It  at  the  subsequent  renewals;  and  he  de- 
nies that  he  requested  or  directed  that  the 
old  notes  should  be  charged,  and  the  pro- 
ceeds of  the  new  notes  credited  to  the  ac- 
count of  the  firm.  Such  request  could  not 
have  been  made  by  the  firm,  for  Forbes  and 
Boyd  did  not  even  know  of  the  existence  of 
tfae  note,  and,  of  course,  the  renewal  at 
Cringan's  request  would  not  make  the  note 
binding  on  the  firm.  Tbat  no  such  request 
was  made  by  the  firm  is  well  established  by 
the  fact  that  the  form  of  the  note  was  not 
(dianged,  nor  was  the  firm's  indorsement  ask- 
ed for  by  the  cashier,  for  the  cashier  swears 
that,  if  the  firm  had  been  In  legal  existence 
(to  Us  knowledge)  on  June  29th,  he  would 
certainly  have  made  them  Indorse  It  'Cringan 
&  Trant,'  and  would  not  have  accepted  It 
ottierwise.  And  yet  he  did  not  make  them 
Indorse  It  at  either  of  the  three  rraewals. 
This  not  only  completely  repels  any  presump- 
tion of  ratification  by  the  firm,  but  furnishes 
a  very  reasonable  presumption  that  the  cash- 
ier did  not  desire  such  ratification.  It  can 
scarcely  be  doubted  that  this  method  of  char- 
ging and  crediting  was  adopted  for  conven- 
ience merely,  as  neither  Crlngan  nor  Trant 
kept  an  individual  account  at  that  bank,  Just 
as  other  individual  notes  of  t>oth  Crlngan  and 
Trant  were  charged  up  to  the  firm  account  on 
the  books  of  the  bank.  It  certainly  fiills  far 
short  of  a  ratification  by  the  firm. 

"Now,  if  It  has  been  established  that  Crin- 
gan had  no  authority  to  bind  his  firm  by  this 
note,  and  that  his  copartners  have  not  ratified 
his  action,  that  of  Itself  sufficl«itly  disposes  of 
this  branch  of  the  case,  and  this  opinion  might 
properly  close  here.  But  there  are  othar 
views  at  the  case  which  may  be  presented 
without  bn^priety,  and  certain  contentions 
of  the  counsel  for  the  plaintiff  which  should 
be  noticed. 

"Thus,  1  am  fully  satisfied  that  this  note  Is 
the  Indlvldoai  obligation  of  John  W.  Crlngan 
and  E.  L.  Ttant  and  not  tfaat  of  the  firm  of 
Cringan  Sl  Trant  The  evidence  Is  to  my 
mind  entirely  satisfactory  on  this  point  but  I 
can  (mly  notice  briefly  a  few  of  its  leadlne 
features. 

"In  tbe  first  place,  the  form  of  the  note 
makes  It  prima  fade  tbe  individual  obligation 
of  tbe  maker  and  Indorser,  and  not  tbat  of 
the  firm  In  whidi  tbey  are  partn««.   Tbe  bur- 
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den  is  therefwe  od  the  bank  to  show  that  It 
Is  the  obllKatlon  of  Cringan  &  Trant  This 
ia  attempted  by  the  cashier  by  Bbowiug  that 
he  understood  at  the  time  that  the  loan  was 
for  the  benefit  of  the  firm,  and  that  the  money 
was  wholly  in  the  firm's  business.  The  lat- 
ter statement  Is  not  disputed,  but.  as  we  shall 
see.  that  of  itsdf  la  far  from  making  It  a  firm 
obligation. 

"Again,  Cringan  swears  posIUvtiy.  both  In 
bis  answer  and  in  his  deposition,  that  he  bor- 
rowed the  money  for  himself  to  make  up  his 
Input,  and  that  he  distinctly  so  informed  the 
cashier  at  the  time,  aud  he  Indignantly  denies 
that  he  Intended  or  attempted  to  bind  the 
firm.  His  evidence,  I  think.  Is  strongly  corrob- 
orated by  the  sworn  statement  of  the  cashlor 
as  to  what  occurred  at  that  time,  as  made  on 
page  1  of  the  bill,  and  still  more  strikingly  by 
a  memorandum  which  the  casliier  made  and 
submitted  to  the  board  of  directors  of  the 
bank  when  he  laid  before  them  Criogan's  ap- 
plication for  the  loan.  That  memorandum,  in 
the  handwriting  of  the  cashier,  is  as  f(dlows: 

"  'J.  XV.  Cringan  wants  $5,000.  at  four 
months,  Indorsed  by  B.  J*.  Trant  He  says 
be  has  put  in  $15,000.  and  wants  $3,000  In 
addition,  to  make  It  $20,000.  His  money  is 
tied  up  with  Cringan,  Watkina  &  Ca,  and  Is 
unavailable  at  present* 

"Again,  Trant  certainly  must  have  under- 
stood this  to  be  a  loan  to  Cringan.  for  be 
opened  the  books  of  Cringan  &  Trant.  and 
credited  Cringan's  stock  account  with  this  $5,- 
000,  and  charged  him  on  his  individual  ao* 
count  with  the  discount 

"Lastly,  the  proceeds  of  the  note  were  placed 
by  the  bank  on  Its  books  to  Uie  credit  of  Crin- 
gan, although  he  had  no  account  tbere^  and 
although  it  had  been  agreed  that  the  firm  of 
Cringan  &  Trant  should  keep  its  account  there, 
and  that  firm  was  to  begin  business  three  or 
four  days  afterwards.  The  money  was  ac- 
tually checked  out  by  Cringan  on  July  6th, 
and  placed  to  the  oredit  of  Cringan  &  Tnmt 
Moreover,  tlie  cashier  saya  that  In  tbe  ordi- 
nary course  of  bu^ness,  tbe  money  would  have 
been  credited  to  Trant  but  that  he  was  In- 
structed by  Grln^n  to  put  It  to  bis  (C'B)  cred- 
it All  this  Is  very  persuasive  to  show  that 
the  cashier  recognized  In  Cringan  the  real 
owner  of  the  money,  and  acknowledged  hie 
dominion  over  it.  In  fact,  after  the  most  at- 
tentive consideration  of  his  and  Cringan'a  tes- 
timony, I  am  unable  to  escape  the  conviction 
that  It  was  well  understood  between  them  on 
June  20th  that  Cringan  was  the  real  borrower 
of  the  money,  with  Trant  as  his  indoraer;  and 
that  while  tbe  cashier  thought  that  tbey  alone 
composed  tbe  firm,  yet  that  be  did  not  consid- 
er that  he  was  giving  credit  to  the  firm.  I  do 
not  know  how  otherwise  to  explain  his  re- 
peated statements  that  the  firm  had  not  then 
come  into  legal  existence:  'If  it  bad,  I  cer- 
tainly would  have  made  them  indorse  it  "Crin- 
gan &  Trant"  and  would  not  have  accepted 
it  otherwise.*  And,  In  answer  to  tbe  eight- 
eenth cross  Question,  he  saj  s:   'It  was  a  note 


of  the  individuals  composing  the  firm,  and  not 
a  note  of  the  firm,  toe  it  bad  not  then  come 
Into  existence;  and  I  regarded  it  as  an  obli- 
gation of  the  Individual  members  composing 
Ote  firm  of  Cringan  &  Trant'  I  think  this 
must  be  taken  to  mean  that  he  credited  J.  W. 
Cringan  and  E.  L.  Trant  the  firm  being  then 
unborn.  Whether  or  not  had  the  firm  then 
been  In  existence,  he  would  have  Insisted  on 
the  firm's  indorsement,  we  can  only  jndge  by 
the  fact  that  he  failed  to  do  so  subsequently, 
though  three  opportunities  were  offered  him. 

"If,  then,  this  was  the  Individual  obligation 
of  J.  W.  Cringan  and  E.  L.  Trant  It  would 
not  be  binding  on  the  firm  of  Cringan  &  Trant, 
even  though  the  money  was  wholly  used  In 
its  business.  If  that  firm  was  opm  and  notori- 
ous; that  la,  If  there  were  no  dormant  part- 
ners. 

"This  brings  us  to  the  main  contention  of 
tbe  couns^  for  the  plaintiff,  which  Is  pressed 
with  great  force  In  hia  closing  note. 

"The  principle  which  exempts  a  partnership 
from  liability  for  the  individual  obligations  of 
one  partner,  even  though  given  for  money  or 
goods  brought  into  the  concern,  is  that  tbe 
creditor  has  made  his  election  between  the  se- 
curity of  tbe  firm,  on  the  one  hand,  and  that 
of  the  hidividual  partner,  on  the  other;  and, 
having  choeen  to  look  to  the  lattur,  be  must 
abide  his  own  decision.  But  where  no  firm 
was  known  to  exist  or  where  there  were  dor- 
mant partoers,  the  creditor  cannot  be  held  to 
have  made  an  election,  and  he  may  therefore 
charge  tbe  firm  or  the  dormant  partners  when 
discovered.  Mr.  Story  says:  'If  money  ia 
borrowed  or  goods  bought  or  any  other  con- 
tract Is  made  by  one  partner  upon  his  own 
exclusive  credit  be  alone  ta  Uable  thraefor; 
and  tbe  partnership,  although  the  money, 
property,  or  other  contract  is  for  fhelr  proper 
use  and  boiefit  or  la  aiq;^ed  thereto,  will  in 
no  manner  be  lialde  therefor.'  Story.  FsLrtn. 
{ 134. 

"And,  again,  he  says:  'In  the  case  of  a  dor- 
mant or  secret  partner,  the  credit  Is  manifestly 
givrai  only  to  the  ostensible  partner,  tac  no 
other  party  la  known.  Still,  however,  it  Is 
not  treated  as  an  excludve  credit  for  the  law, 
in  all  cases  of  this  sort,  founds  Its  dedslon  up- 
on the  ground  that  the  creditor  has  had  a 
choice  or  Section  of  his  debtor,  which  cannot 
be  where  tbe  partner  Is  dormant  and  unknown. 
The  credit  therefore.  Is  not  deemed  exclusive, 
but  binding  upon  all  for  whom  the  partner 
acts.  If  done  In  th^  business  and  for  their 
braefit  as  la  the  case  In  cases  of  agency  for 
an  unknown  principal.' 

"In  Holmes  v.  Burton,  9  Vt  252,  It  was 
held  that  a  note  given  by  one  partner  In  his 
individual  name  cannot  be  enforced  against 
the  partnership,  though  made  In  considera- 
tion of  property  of  which  the  firm  bad  the 
benefit  'This  rule  holds  where  tbe  partner- 
ship Is  public,  although  It  may  not  apply  to 
the  case  of  a  dormant  partnership.  It  gees 
upon  the  ground  that  the  creditor  elects  to 
teke  tbe  individual  security.'   See,  also,  1 
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Bates,  Partn.  I  1S7,  and  ouses  cited;  In  n 
Warren,  2  Ware  (DetIbb)  S20,  322,  Fed.  Oas. 
No.  17,191. 

"The  counsel  for  the  plaintiff  contends 
that  this  case  falls  within  the  exception  to 
the  rule;  that,  even  if  the  credit  was  la 
fact  siren  to  Crlngan,  yet,  this  betng  a  dor- 
mant partnership,  the  firm  Is,  neverttaelesB, 
liable,  the  money  baring  gone  to  the  bene- 
fit of  the  firm. 

"It  seems  to  me  that  the  complete  answer 
to  this  is  that  Crlngan  had  no  authority  to 
bind  the  partnership  In  this  matter,  and 
that  his  action  has  not  been  ratified  by  his 
copartners;  and,  if  he  could  not  bind  the 
partnership,  he  could  not  bind  the  dormant 
partners,  for  their  liability,  when  dlscorered, 
Is  exactly  what  It  would  have  been  had 
they  been  known  as  partners  from  the  be- 
ginning—that Is  to  say,  they  are  liable  for 
the  debts  of  the  firm,  not  for  those  of  the 
Individual  partners. 

"If  Crlngan  had  borrowed  this  money  aft- 
er the  firm  came  into  existence  on  his  own 
note,  whether  Indorsed  by  Trant  or  not,  and 
for  the  purpose  of  carrying  on  the  business 
of  the  concern  In  the  ordinary  way,  and  not 
to  Increase  the  firm's  capital,  nor  to  make 
up  his  own  input,  then,  even  though  the 
credit  was  given  In  the  first  Instance  to 
Crlngan  alone,  the  firm  (this  being  a  dor> 
mant  partnership)  would,  nevertheless,  be 
bound  for  the  debt,  and  hence  the  dormant 
partners  would  be  liable  to  pay  It  The 
case  would  then  fall  easily  within  the  excep- 
tion to  the  rule,  and  the  views  of  the  coun- 
sel for  the  plaintlfT  would  prevail. 

"But  such  Is  not  the  case.  Crlngan  bor- 
rowed the  money  before  the  partnership 
came  Into  existence.  At  that  time  he  bad 
no  Implied  power  to  bind  the  firm,  and  no 
express  authority  nor  any  ratification  of  his 
act  has  been  shown.  He  borrowed  the  mon- 
ey to  make  up  bis  Input  of  capital,  and  ao 
Informed  the  lender  at  ihe  time;  but  he  had 
no  Implied  power  to  bind  the  partnership 
for  the  purpose  of  raising  the  capital  which 
he  himself  had  agreed  to  bring  in,  and  no 
express  authority  nor  any  ratification  of  his 
act  has  been  shown. 

"To  recur  agalu,  and  briefly,  to  the  prin- 
ciples laid  down:  If  credit  Is  given  to  one 
member  of  a  known  firm,  the  firm  Is  not 
liable  for  the  debt,  even  though  the  fruits 
of  the  credit  go  to  the  benefit  of  the  firm: 
the  creditor  has  made  his  election  to  credit 
the  individual  partner.  But  if  no  partner- 
ship was  known  to  exist  or  If  there  were 
dormant  partners,  the  firm  will  be  liable,  for 
the  creditor  cannot  be  held  to  have  mafle  an 
election.  But  there  Is  another  principle 
which  underlies  both  these,  viz.  that  the  act 
done  must  be  within  the  scope  of  the  part- 
ner's authority;  that  Is,  it  must  be  neces- 
sary to  the  conduct  of  the  business  of  the 
partnership  In  the  ordinary  way.  The  au- 
thorities show  this  very  clearly.  I  have  ex- 
amined the  cases  cited  by  counsel  for  the 


plalntffT  and  many  others,  and  In  each  of 
them  I  find  that  there  was  an  existing  part- 
nership, and  that  the  act  of  the  partner  was 
done  in  the  usual  conrBe  of  tbe  boslnesa  of 

the  concern. 

"It  now  becomes  necessary  to  examine 
the  Virginia  statute  which  is  Invoked  by  the 
plaintiff. 

"It  Is  strennously  Insisted,  and  as  strenu- 
ously denied,  that  section  2S77  of  the  Vir- 
ginia Code  governs  this  case;  and  that 
even  If  the  court  should  reach  the  conclu- 
sions above  set  forth,  yet  that  the  claim 
prosecuted  here  Is  undoubtedly  the  Indi- 
vidual debt  of  J.  W.  Crlngan  and  E.  L. 
Trant;  and  that  being  such,  the  statute 
makes  the  assets  of  the  firm  of  Crlngan  & 
Ttant  all  of  which  have  come  Into  the  bands 
of  Forbes  and  Boyd,  liable  for  Its  payment 
The  section  reads  as  follows: 

**  'If  any  person  transact  business  as  a 
trader,  with  the  addition  of  the  words 
"Factor,"  ••Agent"  "and  Company"  or  "& 
Co.,"  and  fall  to  disclose  the  name  of  his 
principal  or  partner,  by  a  sign  In  letters 
easy  to  be  read,  placed  conspicuously  at  the 
house  wherein  such  business  Is  transacted, 
and  also  by  a  notice  published  for  two 
weeks  in  a  newspaper  (If  any)  printed  In  the 
city,  town  or  county  wher^n  the  same  is 
transacted;  or  If  any  person  transact  such 
business  In  his  own  name,  without  any  such 
addition,  all  the  property,  stock  and  choses 
in  action  acquired  or  used  in  such  buslnera 
shall,  as  to  the  creditors  of  any  such  person, 
bo  liable  for  the  debts  of  such  person.' 

"Since  the  business  here  was  conducted 
under  the  firm-name  of  'Cringan  &  Trant' 
without  the  addition  of  any  words.  It  is  the 
latter  clause  of  the  statute  which  Is  par^ 
ticularly  relied  on,  viz.: 

"  'Or  If  any  person  conduct  such  business 
In  his  own  name,  without  any  such  addi- 
tion, the  property,  stock  and  choses  in  ac- 
tion acquired  or  used  In  such  business  shall, 
as  to  the  creditors  of  any  such  person,  be 
liable  for  the  debts  of  such  person.* 

"I  have  considered  this  matter  very  atten- 
tively. In  fact  the  evident  sincerity  of  the 
counsel  for  the  plaintiff  In  pressing  It  has 
Induced  me  to  bestow  on  It  far  more  thought 
than  I  would  otherwise  have  considered  nec- 
essary. Tbe  result  is  that  I  am  satisfied 
that  the  statute  does  not  apply,  and  was 
not  meant  to  apply,  to  such  a  case  as  this. 
No  authority  was  cited  on  either  side  in  the 
argument  and  I  have  not  been  able  to  find 
any  bearing  on  this  point. 

"The  position  of  the  plaintiff  Is  this:  Con- 
ceding that  tbe  debt  here  Is  not  the  debt  of 
the  firm  of  Crlngan  &  Ti-ant  but  tbe  Individ- 
ual debt  of  J.  W.  Crlngan  and  E.  L.  Trant 
yet  inasmuch  as  J.  W.  Crlngan  and  E.  L. 
Trant  conducted  the  business  in  their  own 
names  (1.  e.  in  the  firm  nanfe  of  Crlngan  & 
Trant),  without  the  addition  of  the  words 
mentioned  in  the  statute,  the  assets  of  the 
firm  of  Crlngan  &  Trant  are  expnaaij  made 
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liable  ftff  the  pajmut  of  ttklBdeHvlilch  Is, 
of  come,  eqnlTHleat  to  Bt^liig  that,  by  ylrtoe 
of  tbis  Btatnta.  It  ia  the  law  of  Vlrslnla  that 
partarashlp  aaeets  are  Impreeaed  with  a  stat- 
iit(M7  lim  or  chaxse  In  favor  ct  the  IndlTldoal 
creditors  of  the  membcn  of  the  firm.  If  this 
be  BO,  It  InvolTes  tot  B&Acm  amtequences. 
I  think  It  effectnaUy  destn^  the  equity  of 
the  parties  Inter  eese  to  have  the  partnership 
assets  first  applied  to  the  payment  of  the 
partnership  debts,  and  hence  the  creditors  of 
one  partner  (or,  as  in  this  case,  of  two  part- 
ners), who  might  be  heavily  Indebted,  ooold 
take  the  social  assets  pari  passu  with  the 
social  creditors,  and  leave  the  other  partners 
to  i»y  the  whole  of  the  social  debts  remain- 
ins  onpald.  Z  am  not  sure,  indeed,  that  In 
such  a  case  the  individual  credltora  would 
not  have  priority  over  the  social  creditors.  I 
think  that,  If  this  had  been  the  real  mean- 
ing and  effect  of  the  statute.  It  would  very 
llk^y  have  been  discovered  during  the  half 
century  that  It  haa  been  on  our  statute  books. 

"It  seems  to  me  very  plain  that  the  statute 
applies  only  to  the  case  of  a  person  trading 
In  his  own  name,  either  with  the  addition  of 
words  which  Indicate  that  he  is  an  agent  or 
has  a  partner,  but  which  do  not  dlsdose  the 
name  of  his  principal  or  partner,  or  else  with- 
out any  such  words;  and  Its  effect  is  to  make 
the  assets  used  or  acquired  In  euch  business 
liable  for  the  debts  of  such  trador.  I  believe 
that  there  is  a  consensus  of  opinion  In  the 
pn^esslon  that  the  statute  was  Intraided  to 
meet  the  common  case  of  a  person  trading  In 
his  own  name,  elthor  with  or  without  the 
words  'Agent'  or  'Company,'  and  obtaining 
credit  presumably  on  the  faith  of  the  assets 
used  In  such  business,  and  then,  when  the 
nece^lty  arises,  shlddlng  those  assets  ft-om 
the  demands  of  his  creditors  by  claiming  that 
they  belong  to  his  principal  or  to  his  partner. 
The  statute  Is  aimed  at  the  fraud  which 
might  be,  and  no  doubt  often  was,  pracUced 
in  this  way,  and  It  prevents  the  fraud  by 
making  the  assets  used  or  acquired  In  such 
business  liable  for  the  debts  (all  the  debts)  of 
such  person,  unless  the  name  of  his  principal 
or  partner  be  disclosed  In  the  manner  pre- 
scribed. An  examination  of  the  language  of 
the  statute  as  first  enacted  In  1839  will  ma- 
terially aid  this  conBtructlcm.  The  act  is  enti- 
tled 'An  act  to  prevent  persons  from  carrying 
on  business  under  false  or  flctltlouB  names 
and  firms,'  and  its  full  text  is  as  follows: 

"  'Section  1.  Be  it  enacted  by  the  general 
asaembly,  that  no  person  shall  transact  any 
business  whatever,  In  the  co-partnership 
name  and  style  of  himself  and  any  other  per- 
son, who  Is  not  liable  for  the  debts  incurred 
In  the  coiurse  of  business;  and  no  person 
stiall  transact  business  in  his  own  name,  with 
theadditlonof  the  words  "Agent"  or  "Factor," 
merely  without  adding  thereto  the  name  of 
his  principal;  and  no  person  shall  transact 
business  under  his  own  name,  with  the  ad- 
dition of  the  words  "and  Company"  or  "&  Co.," 
unless  some  actual  partner  be  represented 


thereby.  And  If  ftny  ,  psnon  ■ball  offend 
aghast  the  prorlalona  of  this  act,  or  either 
of  them,  he  or  she  shall  be  guilty  ot  a  misde- 
meanor, and  for  each  offence  shall  be  punish- 
ed by  a  fine  of  not  less  tluin  one  hundred,  or 
more  than  (me  thonaand  doUan. 

'Sec.  2.  And  be  tt  further  enacted,  that 
all  pn^ttty,  debts,  stock,  and  (dioses  In  bo- 
tion  acquired  by  any  pemm  ^dlng  w  trans- 
acting business  in  his  own  name,  with  the 
addition  of  the  words  "Agent,"  "Factw,"  and 
"Company,"  or  "&  Co.,"  and  who  does  not  dis- 
clf>Be  the  name  of  the  principal  or  partoer  lia- 
ble tor  the  payment  of  all  the  debts  Incurred 
In  the  coarse  of  his  business,  shall,  as  to  all 
creditors  of  such  peraon,  be  taken  to  be  his 
Individual  pr<^>erty,  and  liable  to  bis  debts, 
as  if  it  were  acquired  solely  on  his  own  ac- 
count'   Acts  1839,  p.  45,  c.  72. 

"The  only  cases  In  which  the  statute  has 
come  under  review  In  our  supreme  court  of 
appeals  were  cases  of  agency.  See  Fannen' 
Bank  V.  Kent,  16  Grat  257;  Penn  v.  White- 
bead,  17  Grat.  508,  524. 

"Neither  the  terms  of  the  statute  nor  the 
policy  of  the  law  requires,  or  even  permits, 
that  it  should  be  applied  to  an  avowed  part- 
nership of  two  or  mare  persons  doing  busi- 
ness under  a  name  which  shows  that  It  is  In 
fact  a  partnership,  and  discloses  full  names 
of  at  least  two  of  the  i^rtners.  There  is 
nothing  false  or  fictitious  In  the  names  of 
'Orlngan  &  Trent.'  It  shows  on  its  face  that 
there  is  a  partn»shlp,  and  discloses  the  names 
of  two  pwBons  who,  in  the  language  of  the 
original  act.  are  'liable  for  all  the  debts  In- 
curred In  the  course  of  the  buriness';  and,  if 
there  are  other  partners  who  are  not  thus  dis- 
closed, they  will  be  equally  liable,  when 
avowed  or  discovered,  tor  all  such  debts.  On 
the  other  band,  the  name  of  'John  Smith'  or 
'John  Smith,  Agent,'  or  'John  Smith  &  Co.,' 
may  be  flctltioiuL  There  may  or  may  not  be 
a  partnership  or  ag«)cy;  and.  If  there  is,  the 
statute  requires  that  the  name  of  the  partner 
or  principal  shall  be  posted  at  the  door  and 
published  In  a  newspaper;  else  John  Smith  Is 
estopped  from  asserting  that  fact  against  the 
demands  of  his  creditors. 

"There  Is  no  statute  In  Virginia  requiring 
a  firm  of  general  partners  to  disclose  their 
names  on  a  sign  at  the  doOT  and  by  adver- 
tisement In  a  newspaper,  although  limited 
partnership  associations  are  required  to  dis- 
close names,  advertise  and  record  articles; 
and  the  statute  under  consideration  requires 
a  person  doing  business  as  a  trader,  where 
his  name  is  the  only  ostensible  name,  and  the 
only  indication  of  a  partnership  Is  the  words 
'and  Company'  or  '&  Co.,*  to  have  such  sign 
and  make  such  advertisement.  When  we 
consider  the  fact  that  the  great  majority  of 
all  partnerships  are  general  partnerships,  this 
absence  of  any  such  requirement  as  to  them 
seems  to  have  some  significance.  I  also  think 
that  there  is  great  significance  In  the  word 
'person,'  so  often  used  in  the  statute,  notwith- 
standing the  rule  of  constructlw  which  per- 
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mlts  a  word  imputing  t^e  singular  number 
to  be  extended  and  applied  to  several  person 
or  things  (Oode  Va.  |  5,  ct  13);  especially 
when  we  consider  the  language  of  the  origi- 
nal act 

"Again,  the  trader  contemplated  by  the  stat- 
ute Is  a  person  doing  biulness  as  a  trader. 
In  this  case  neltheo*  J.  W.  Crlngan  nor  E.  L. 
Trant,  separately  or  Jointly  with  each  other, 
transacted  bnslness  as  a  trader.  The  firm  of 
Crlngan  &  Trant,  composed  of  Crlngan,  Trant, 
Forbes,  and  Boyd,  was  the  person  or  trader 
who  transacted  business  without  complying 
with  the  statute.  The  partnership  was  an 
entity,  entirely  distinct  from  either  of  Its 
component  parts.  If  this  trader  is  within 
the  terms  of  the  statute,  and  has  failed  to 
comply  with  its  provisions,  the  penalty  Is 
that  its  assets  are  liable  to  the  payment  of 
its  debts;  and  the  force  of  the  statute  so  ap- 
plied is  simply  that  the  assets  of  the  trader, 
Crlngan  &  Trant,  are  liable  for  the  debts  of 
the  trader,  Crlngan  &  Trent,  and  that  Is  the 
law  independently  of  the  statute.  But  the 
debt  here  Is  not  the  d^t  of  Crlngan  &  Trant, 
and  the  contention  of  the  plaintiff  Is  based  on 
the  concession  of  this  fact  So  that,  eyea  it 
the  statute  be  made  to  apply  In  this  way,  It 
does  not  help  the  plaintiff. 

"The  aiguments  on  this  point  are  by  no 
means  exhausted,  but  these  must  suffice. 

"I  am  of  opinion  to  dismiss  the  bill,  and 
decree  may  go  accordingly." 

We  have  carefully  examined  the  record, 
and  find  that  our  views  of  this  case  are  fully 
and  clearly  expressed  in  the  opinion  of  Judge 
Lamb,  which  this  court  adopts;  and.  for  the 
reasons  therein  given,  we  are  of  <^lDlon  that 
there  la  no  error  In  the  decree  complained  of, 
and  It  iB  affirmed. 


(90  Va.  80) 

MOROAN  T.  COMMONWBAI/TH. 
(Supreme  Court  of  Appeals  of  Tlrglnta.  June 

28,  1883.) 

IXTOZKUTiiro  Liquors— Ili-kgal  Sii.e— Evi- 

DESCE. 

Where  an  indictment  for  selling  liquor 
chargeB  the  offense  to  have  been  committed  In 
the  Auburn  magisterial  district,  and  the  proof 
only  shows  that  said  offense  was  committed  at 
a  place  In  Montgomery  county,  it  is  inanfiicicnt. 

Error  to  circuit  court,  Montgomery  county. 

Daniel  Morgan  was  Indicted  for  violating 
liquor  law.  From  a  verdict  of  guilty,  de- 
fendant appeals.  Reversed. 

Hoge  &  Hoge,  for  plaintiff  In  error.  R. 
Taylor  Scott,  Atty.  Qen.,  for  the  Common- 
wealth. 

LACY,  J.  The  case  is  as  follows:  The 
plaintiff  in  error  was  indicted  In  the  aald 
county  court  on  the  24th  day  of  February, 
1881,  by  a  special  grand  Jniy,  that  he  did  in 
Auburn  magisterial  district,  in  Mcmtgomery 
county,  within  12  months  next  preceding  the 
indictment  unlawfoUy  sdl  wine,  spirituous, 
and  malt  liqoors,  and  a  mixture  thereof,  to 


R.  L.  SbankUn.  The  Jury  cm  Qie  trial  found 
him  guUty  as  charged  In  the  indictment  and 
fixed  his  fine  at  91^  and  the  court  deter- 
mined his  term  of  imprisonment  at  60  days. 
The  plaintiff  In  error  moved  the  court  to  set 
aside  the  verdict  and  grant  to  him  a  new 
trial,  which  motion  the  court  overruled,  and 
rendered  Ju^ment  on  the  verdict;  and  the 
accused  excepted,  and  tendered  his  bill  of  ex- 
ceptions, which  was  signed  and  sealed,  and 
made  a  part  of  the  record.  Wherein  the  court 
certified  that  upon  the  trial  of  the  case,  the 
commonwealth  proved  by  the  witness  Shank- 
Un  that  he  purchased  from  defendant  a  pint 
of  brandy  in  West  Radford,  in  Montgomery 
county,  12  months  before  the  finding  of  the 
Indictment,  and  that  the  defendant's  place 
had  the  appearance  of  a  bar;  and  then 
proved  by  the  depot  agrat  at  Radford  that 
there  was  a  shipment  of  spirits  to  one  D. 
Morgan;  that  the  same  was  delivered  to 
draym^i;  and  that  he  did  not  know  that 
the  same  was  delivered  to  the  defendant  nor 
that  the  defendant  was  the  owner  of  the 
same.  The  Jnry  In  their  verdict  found  the 
defendant  guilty  as  charged  in  the  Indict- 
ment, and  &seA  bis  fine  at  $125. 

The  first  question  we  will  consider  la  the 
action  of  the  court  in  refusing  to  set  aside 
the  verdict  and  grrant  a  new  trial  on  the 
motion  of  the  defendant  The  Indlctmait 
charged  that  the  imlawful  act  was  commit- 
ted in  Auburn  magisterial  district  and  was 
essential,  as  the  vote  on  "license"  or  **uo 
license"  Is  required  to  be  held  by  districts, 
and  not  by  counties.  Xt  was  said  by  Samuds. 
J.,  in  the  case  of  Com.  v.  Head,  11  Orat 
818:  "An  indictment  or  presentment  should 
always  all^e  the  offense  with  so  much  full- 
ness and  precision  of  description  that  the 
defendant  may  know  for  what  he  Is  prose- 
cuted, and  thereby  be  enabled  to  prepare  his 
defense;  and,  further,  that  the  conviction  or 
acquittal  may  be  pleaded  In  bar  of  any  fu- 
ture prosecution  for  the  same  offense."  This 
offense  Is  local  In  Its  nature.  Place  is  of  its 
essence,  and  yet  no  place  Is  alleged,  but  the 
whole  county;  and  the  Indictment  was  held 
bad.  So  It  is  an  essential  that  the  place  shall 
be  set  forth.  The  evidence  does  not  prove 
that  It  was  In  the  Auburn  district,  but  at  a 
place  In  Montgomery  county,  whether  in  Au- 
burn district  or  not  does  not  appear.  The 
action  of  the  county  court  in  refusing  to  set 
aside  the  verdict,  and  rendering  Judgment  cat 
the  verdict,  was  erroneous,  and  the  said  ac- 
tion of  the  said  county  court  ought  to  have 
been  set  aside  and  reversed.  We  are  there- 
fore  of  opinion  to  reverse  the  action  of  the 
circuit  court,  and,  rendering  such  Judgment 
as  said  circuit  court  ought  to  have  rendered, 
to  reva'se  the  Judgment  of  the  said  county 
court  and  remand  the  case  to  the  said  coun- 
ty court  of  Montgomery  county  for  a  new 
trial  In  the  case,  which  will  be  ordered  to  be 
certified  to  the  said  county  court  of  Mont- 
gomery county.  Judgment  rerwsed. 

FAUMTLEROY,  J.,  dissentu 
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FIBLD8  T.  BUSH  et  al. 

(Soprene  Conrt  of  Georgia.  July  80,  1894.) 
Wills— CossTBcOTios— Nature  of  Ebtatb— S«.» 
ST  Devisbb— Bona  Fidb  Puhcbasir. 

1.  Tbe  will  InTolTed  In  die  preaent  case  cre- 
ated an  estate  fn  tbe  testator's  widow  for  and  dnr- 
iog  hor  life  or  widowhood,  without  reference  to 
whether  all  the  children  should  arrive  at  majority 
within  that  period  or  not. 

2.  A  sale  and  conveyance  by  her  of  a  portioa 
of  the  realty  embraced  in  the  devise,  the  sale  be- 
ing made  prirately  and  without  an  order  of  the 
ordinary,  would  pass  such  estate  as  she  bad  as 
devisee,  but  no  more.' 

3.  If  tbe  conveyance  from  her  was  procured 
by  fraud,  and  afterwards  tbe  property  was  legally 
sold  at  sheriff's  sale  under  a  jndgment  anunst  her 
vendee,  tbe  purchaser  at  that  sale,  while  ne  would 
be  affected  oy  notice  of  the  fraud,  were  she  re- 
claiming the  property,  is  entitled  to  hold  it,  irre- 
spective of  the  question  of  fraud  or  no  fetud,  dur- 
ing her  life  or  widowhood,  aa  against  any  claim  to 
posaeaaion  by  the  deTlaeea  In  remainder,  diildrda 
of  the  teatstor. 

(SyllabtM  by  the  Court) 

Eirror  tnm  superior  coart,  Oordtm  county; 
T.  W.  MUner,  Judge. 

Actlffli  1^  Emma  Btiah  and  others  agtinat 
J.  F.  Fields  and  ottaera  to  aet  aside  sereial 
conveyances.  There  was  a  verdict  for  plain- 
tiffs, and  from  a  Judgment  denying  bis  mo- 
tl«i  for  a  new  trial  defoidant  Fields  brings 
error.  Rerersed. 

'  Tbe  following  is  the  official  report: 

Emma  Bush,  Clara  Fields,  and  sereral  oth- 
ers, children  of  1.  N.  Bucfcner  and  Sarah  A. 
Buckner,  brought  their  action  against  their 
mother,  tb^r  brother.  John  0.  Buckner,  and 
his  wife.  Uattle  Buckner,  and  J.  F.  Fields, 
to  set  aside  a  deed  made  1^  their  mother  to 
John  0.  Buckner,  a  deed  from  John  C.  to 
bis  wife,  a  deed  from  his  wife  to  Fields,  and 
«  deed  from  the  sheriff  of  Gordon  county  to 
Fields,  and  to  recover  the  jwoperty  Included 
therebi.  Petitioners  alleged.  In  brief,  that 
the  property  In  question  had  belonged  to 
their  father,  and  was  covered  by  the  terms 
of  his  last  will,  under  which  they  were 
tees;  that  tbe  deed  from  their  mother  to 
John  C.  Buckner  was  procured  by  fraud  of 
John  O.;  that  John  O.  frandnlently  deeded 
the  property  to  his  wife;  that  she  conveyed 
a  portion  to  Fields,  and  the  sheriff  of  Oordon 
comitr  levied  on  the  other  portion  as  tbe 
property  of  the  wife  of  John  C.  and  sold  It 
to  Fields;  that  under  the  will  Mrs.  Sarah 
Buckner  had  no  power  to  sell  the  property; 
and  that  defendants  had  full  notice  of  the 
fraud  and  the  rights  of  plaintiff.  Tbey  prayed, 
among  other  things,  that  tbe  property  be  de- 
creed to  be  atiU  part  of  the  estate  of  their 
father,  to  be  administered  under  the  will ;  that 
Mrs.  Sarah  A.  Bu<^Der  be  required  to  give 
bond  for  the  true  administration  of  the  es- 
tate, etc.  There  was  a  verdict  for  the  plain- 
tiffs, Fields  alone  defending  the  case.  The 
verdict  WRS  a  general  one,  and  upon  It  a  de- 
cree was  taken  8e*ting  aside  the  deeds,  and 
vesting  the  title  to  the  property  Id  plaintiffs. 
Fields  made  a  motion  for  new  trial,  which 
was  overruled,  and  he  excepted.   Tbe  mo- 
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tlon  contained  the  gaieral  grounds  that  the 
verdict  was  orattrary  to  law,  evidence,  etc 
Also  because  tbe  court  erred  In  charging: 
"It  la  my  duty  to  CMwtme  the  will  of  I.  N. 
Buckner,  and  I  charge  you  that  under  this 
wlU  Sarah  A.  Bucknw  could  manage  tbe 
property  so  as  to  maintain  and  educate  tbe 
mlmo'  cblldren  of  I.  N.  Bucknor.  She  bad 
no  power  to  sell  any  part  oi  It  without  an 
order  of  conrt  to  do  so.  If  it  became  neces- 
sary to  use  any  part  of  the  propoty  left  by 
I.  N.  BncknOT,  she  could  have  am^ed  to  a 
court  of  equl^,  and  obt^ed  an  order  to  sell; 
but.  If  you  find  that  she  bad  no  such  orda-, 
-and  It  Is  not  ctmtended  that  she  did,— her 
deed  made  to  John  O.  conveyed  no  title  to 
him,  and,  no  title  being  In  him,  he  could  con- 
vey none  to  Mattle  A.,  his  ^e.  If  be  con- 
veyed to  her  without  a  valnaUe  considera- 
tion." BiTor  in  charging.  In  connection  with 
tbe  foregoing  charge:  "A  pnrchuer  at  a 
sherifTs  sale  can  get  no  more  title  than  the 
defendant  In  fl.  te.  had;  and  If  yon  find,  un- 
der the  charge  given,  that  Mattle  A.  Bucknw 
had  no  title,  then  the  defendant  Field  got 
none."  Error  In  refusing  to  charge  as  re- 
quited bf  defendant  In  writing:  "Under  the 
will  of  L  N.  Buckner,  Us  wife,  Sarah  A. 
Buckner,  took  the  property  la  dispute,  with 
fua  powoT  to  manage  tbe  property  as  she 
thought  best,  for  the  purpose  of  mahitalnlng 
and  educating  her  minor  children.  The  title 
thus  vested  hi  her  upon  tbe  probate  of  the 
will  And  I  charge  you  that  if  she  thought 
best,  she  had  the  right  to  sell  this  property 
In  her  own  name,  for  the  purpose  aforeeald. 
She  could  have  sold  the  property  to  John  G. 
Bucknw,  as  the  deed  to  him  purports  to  do." 
Error  In  refusing  to  charge  as  requested  by 
defendant  In  writing:  "If  this  deed  to  John 
0.  was  obtained  by  fraud.  It  would  be  void 
as  to  htm,  and  If  conveyed  to  his  wife  vol- 
untarily, or  If  she  had  notice  of  the  alleged 
fraud,  her  title  would  also  be  vcdd.  But, 
while  this  Is  so,  yet,  If  you  find  that  this 
property  was  levied  on  as  hers,  under  an 
execution  against  the  wife  of  said  John  C, 
purchaser  at  the  sheriff^  mle^  who  bought 
without  notice  of  the  alleged  fraud,  got  title 
free  from  the  equity  of  plalntlffB.**  Error  In 
refusing  to  duvge  as  requested  by  defendant 
In  writing:  "Under  the  will  of  I.  N.  Buckner, 
the  widow  had  a  life  Interest  in  the  property, 
and  the  plaintlflTs  cannot  recover  tbe  posses- 
sion while  Mrs.  S,  A.  Buckner  lives  unuur- 
rled;  and  you  should  add  to  your  verdict, 
'but  defendant  is  oititied  to  possession  of  the 
property  until  the  death  of  Mrs.  Buckner.* " 
This  request  was  made,  to  be  given  If  the 
court  should  refuse  to  ^ve  the  charges  set 
out  In  the  two  grounds  last  above.  Error  tn 
refusing  to  allow  defendant  to  prove  timt  Mrs. 
Sarah  A.  Buckner,  after  taking  possession 
of  an  tbe  property,  sold  off  to  various  par^ 
ties  portions  of  the  prop^iy  so  rec^red  by 
her  from  her  husband's  estete,  before  she 
conveyed  this  property  to  John  C.  Buckner; 
plaintiffs'  counsel  objecting  to  this  testimony 
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as  Irretewit  The  material  portions  of  the 
will  of  L  M.  Bockner  were  as  followB:  By 
the  second  Item  he  directed  that  all  bis  just 
debts  be  paid,  without  delay,  hy  his  execu- 
tor. By  the  third  item  he  bequeathed  to 
his  wife  realty.  Including  the  property  In 
dispute,  and  also  all  mercliandlse  and  furni- 
ture of  which  he  might  be  possessed  at  his 
death,  and  all  notes  and  accounts  and  debts 
that  should  be  owing  to  him  at  his  deatii,  and 
provided  that  she  should  hare  full  power  to 
collect  all  debts  due  him,  '^without  any  fur- 
ther, as  my  executrix  hereinafter  named, 
during  her  lifetime  and  widowhood";  that 
she  should  have  full  power  to  manage  the 
property  "so  as  to  raise  and  educate  the 
minor  children  diirlng  her  lifetime  or  wid- 
owhood, ibm  the  remainder  to  be  sold,  and 
divided  equally  between  my  heirs."  By  the 
fourth  item  he  directs  that  his  wife  pay  to 
each  of  his  heirs  who  were  of  age.  and  the 
others  as  they  came  of  age.  flOO  each,  as 
she  might  be  able,  and  at  bar  conveDlence. 
His  wife  was  appointed  executrix. 

W.  H.  DabD^  and  B.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  McCutcheo  A  Shumate, 
J.  O.  Fain,  and  W.  B.  Bankia,  for  defend- 
ants In  emnr. 

PBB  GUBIAM.   Judgment  reversed. 


(H  Oa.  fl7») 

BABLY  COUNTY  v.  JONES. 
<lBia$rtma  Gooit  of  Georglm.    Aug.  14, 1804.) 

JDSTIOBS  or  THE  PbACB— COUPSKSATIOK  FOR 

Sbrticbs  as  Cobokbk, 

In  order  for  a  Justice  of  Uie  peace  to  be 
entitled  to  compeiisatloD  for  holding  an  Inqueait 
upon  a  dead  body,  lie  must  make  it  affirmatively 
appear  that  be  rendered  the  service  under  drcuni- 
Btancea  which  gave  Iiim  the  legal  right  to  act  as 
coroner,  nam^,  that  there  was  no  coroner  in  of- 
fice, or  that  he  was  absoit  from  the  county  when 
needed,  or  wonld  not  or  could  not  take  the  in- 
quest 

(Syllabus  hy  the  Coort) 

Error  from  superior  court,  Early  eomrty; 

J.  M.  Griggs,  Judjge. 

Action  by  J.  D.  Jones  against  the  county 
of  Early.  Plalntifr  had  judgment,  and  de- 
fendant brings  error.  Reversed. 
The  following  Is  the  official  report: 
J.  D.  Jones  sued  Early  county  for  ¥10  for 
holding  an  Inquest  The  justice,  on  the  evi- 
dence submitted,  rendered  judgment  for  that 
amount  in  plaintiff's  favor,  whereupon  plain- 
tiff carried  the  case  by  certiorari  to  the  su- 
perior court  On  the  bearing  it  was  ordered 
that  the  writ  of  certiorari  be  overruled,  and 
that  "the  verdict  and  judgment"  of  the  court 
below  be  affirmed.  To  this  ruling  defendant 
excepted.  The  testimony  of  plaintiff  was: 
He  is  notary  public  and  ex  officio  justice 
of  the  peace  for  Early  county.  He  was  noti- 
fied by  a  son  of  Simon  Lofton  that  Simon 
Lofton  had  come  to  his  death  by  violence, 
and  the  son  wanted  plaintiff  to  so  out  to  his 


home,  and  hold  an  Inqnest  on  the  body. 
Plaintiff  went  out  to  Howard's  Landing,  on 
the  Chattahoochee  river,  and  returned,  a  dis- 
tance of  nine  miles.  After  returning  to  the 
town  of  Blakely,  and  hearing  that  no  inquest 
had  been  held  on  the  body  of  SimoD  Lofton, 
plaintiff  ordered  the  sheriff  to  summon  a  ju- 
ry, and  proceeded  out  in  the  afternoon  to 
hold  inquest,  as  requested  by  the  son  of 
deceased.  Plaintiff  presented  his  account  for 
payment  to  the  county  commissioners,  as  per 
fee  bill  for  such  cases,  and  they  refused  pay- 
ment, "whereupon  suit  was  brought  ag^nst 
said  county,  and  judgment  rendered  tot  the 
sum  of  ten  dollars." 

O.  B.  Weaver  testified  for  defendant:  He 
was  the  commissioned  coroner.  Was  duly 
elected  to  that  office  by  the  qualified  voters 
of  Early  county  at  the  last  election  fw  coun- 
ty officers.  He  had  qualified  and  given  bond 
for  the  faithful  performance  of  his  duty  as 
coroner.  He  west  to  Blakely  the  next  morn- 
ing after  the  inqnest  on  the  body  of  Simon 
Lofton  was  hdd  (the  evening  befcnre),  and 
was  informed  toy  plaintiff  that  inquest  was 
held,  and  that  It  wonld  not  be  necessary  to 
hold  another  inquest  He  could  and  would 
have  held  the  Inquest  If  he  liad  been  In- 
formed of  the  death  of  Lofton.  He  was  In 
the  county  at  that  time. 

W.  D.  Klddoo  and  R.  H.  Sheflleld,  tor 
plaintiff  In  error.  B.  H.  Powell  ft  Son*  tm 
defendant  In  error. 

PBB  CUBIA&I.   Judgment  reversed. 


(M  Oa.  IH» 

GBOUGIA  HOME  INS.  00.  v.  HALL  et  aL 

(Snprente  Court  of  Georgia.  July  16,  18M.) 
Ihsdbahob  ow  Firm  Pbohkrtt— Bkbacs  of  Cos- 

DITIOXS—ChaKOB  op  TlTLB— TRAMaACnOK  BS- 

TWBEN  Partnbks— Inbukablb  Intbrbst. 

1.  A  policy  of  {nsuranc«  upon  partnership 
personalty,  taken  out  by  the  partners  in  their 
firm  name,  Is  not  vitiated  by  a  contract  between 
them,  made  while  the  p(41c7  was  in  tone  and 
before  any  loss  was  sustained,  by  which  one  of 
the  partners  agreed  to  sell  his  interest  hi  the 
property  iosured  to  the  other,  reserving  the  title 
to  such  interest  until  the  purchase  money  shoold 
he  paid,  the  loss  occnrring  before  paymoit  In 
full  had  Iieen  made,  the  sapulations  in  the  pol- 
icy bearing  upon  the  subject  being  that  the  pol- 
icy should  be  void  if  there  be  a  mortgage,  bill  of 
sale,  or  other  lien  up«)n  the  property  insured, 

any  part  of  it,  either  prior  or  subsequent  to 
the  issuance  of  the  policy,  without  the  fact  be- 
ing indorsed  thereon,  or  if  any  change  tak» 
place  in  the  title  or  possession  of  the  property, 
whether  by  sale,  transfer,  conveyance.  1e^  pro- 
cess, or  judicial  decree,  or  if  the  policy,  before 
loss,  be  assigned  without  the  consent  of  die  com- 
pany indorsed  thereon,  or  if  the  insured  is  not 
the  sole,  absolute,  and  unconditional  owner  of  the 
property  insured. 

2.  A  partnership  has  no  insurable  intmst  in 
household,  ornamental,  and  kitchen  fomitiie  of 
one  of  the  parings  and  bis  wife,  or  in  their 
wearing  apparel.  A  policy  embrncing  these  arti- 
dee.  as  well  as  property  of  the  firm,  is  voiA  U 
to  the  former,  though  valid  as  to  the  latter. 

(Syllabus  fay  the  Court) 
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Bmv  from  dty  eomt  ot  Bkdunond;  W.  F. 
XDre,  Jndeeu 

Action  b7  Hall  &  Peddlngliaiia,  f  or  t2ie  use 
of  HalU  against  the  Georgia  Home  Insurance 
Oom|>an7,  tQwn  a  p(^C7  of  insurance^  From 
a  Judgment  oTemiUng  a  demturer  to  the  dec- 
imation, defendant  brtaigs  error.  Rereised  In 
part,  and  affirmed  In  part 

The  following  Ib  the  official  report: 

Hall  &  Peddtnghaua,  suing  for  the  use  of 
Hall,  brought  thehr  action  against  the  Georgia 
Home  Insorance  Company.  The  defendant 
dnnurred  genexaUf  and  specially  to  the  dec- 
laratl<aL  An  amendment  was  made  to  the 
declaration,  and  the  Judge  presiding  oveiruled 
the  demurrer  upon  the  first  four  grounds  ttaoe- 
of,  and  soBtalned  It  as  to  the  fifth  ground. 
After  the  Judge  had  announced  his  decision  on 
the  demurrer,  counsel  iHt}ceeded  to  strike  the 
Jury;  and  after  the  Jury  was  stricken,  and 
counsd  for  plaintiffs  was  about  to  proceed 
with  the  evidence,  def^danf  s  counsel  asked 
that  the  trial  of  the  case  be  p(»tponed  until 
the  supreme  court  could  review  the  dedskm  on 
the  demurrar,  which  request  was  granted. 
The  plaintiffs  excepted  pendente  lite  to  the  de- 
cision of  the  Judge  ordering  stricken  from  the 
declaration  the  language  objected  to  in  the 
fifth  gromid  of  the  demurrer,  and  to  the  ac- 
tion of  tbe  Judge  fn  granting  a  postponemoit 
of  the  case.  The  defendant  excepted  to  tbe 
Judgment  overruling  the  first  four  grounds  of 
demurrer,  and  broagbt  the  case  to  this  court 
for  review. 

The  declaration  alleged,  in  brief:  Tbe  de- 
fendant is  Indebted  to  petitioners  $3,000,  be- 
sides interest,  25  per  cent,  damages,  and  $500 
reasonable  attorney's  fees,  upon  a  policy  of 
insurance,  and  arising  as  fallows:  On  Decern* 
ber  6,  1889,  petitioners,  having  a  photograidi 
and  art  gallery  In  Augusta,  and  petitioner  Hall 
with  hlB  wife  occupying  rooms  adjacent.  In 
the  same  building  with  the  gallop,  applied 
through  Hall  to  Allen  &  Co.,  agents  of  defend- 
ant, for  $2,500  Insnrance  upon  tlie  gallery  and 
stock  th««in,  and  for  $500  on  tbe  household 
furniture,  wearing  apparel,  etc.,  of  Hail  and 
wlfa  Petitioner  bad  no  connection  with  the 
writing  of  the  pdlcy,  but  informed  the  agent 
that  the  $2,500  Insnrance  was  wanted  upon 
the  art  gallery  belonging  to  Hall  &  Peddlng- 
haus,  and  the  $600  Insnrance  upon  the  per- 
sonal effects  of  Hall  and  wife.  Allen,  the 
agent  of  d^endant,  was  not  only  familiar 
with  the  surroundings  and  locati(»i  of  the  gal- 
lery, and  knew  Uiat  Hall  and  wife  oco^iied 
rooms  adjacent  thereto,  bnt  Hall  fully  ex- 
plained to  him  all  the  facts  and  drcnmstances 
connected  therewltti  which  he  desired  to 
know;  and,  after  being  satisfied  with  the  con- 
ditions, location,  ownership,  and  circumstan- 
ces connected  with  tbe  risk,  Allen  Issued  to 
Hall  &  Peddinghaufl  policy  number  140,315  of 
defaidant,  containing  a  written  description  In 
reference  to  the  property  Insured,  after  stating 
"Insures  Hall  &  Peddlnghaus  to  the  amount 
of  three  Qiousand  dollars,"  as  f(dlows:  $2,500 
on  furniture,  flxtnrea,  ca«es  In  gallery,  por^ 


l^S.  CO.  V.  HALL.  m 

traits,  camenu,  working  tools,  ^lotognqih  Im- 
plements, stands,  retts,  baths,  screens,  mate- 
rial, aup|>Ite8,  and  all  othw  fmmltnre,  fixtures, 
and  Bt«^  usual  to  a  photograph  gallery;  and 
$900  oa  household,  oniamental,  and  kltdien 
fumitttre  of  all  kinds,  Including  wearing  tup- 
par^  and  all  while  contained  in  th^  apart- 
ments on  second  and  third  floors  ot  three«tory 
bri<^  metal-roof  buildtDg  Ma  712,  south  Me 
Broad  street,  Augusta,  Ga.  The  policy  was  to 
be  of  force  until  December  6, 1890,  the  consid- 
eration tberefw  bdng  $80,  which  waa  paid 
by  petitioners  to  Allen  &  Go.  The  words  "in 
their  apartmoits"  vt&te  intended  by  defendant 
and  understood  hy  Hall  to  mean  the  apart- 
ments of  Hall  and  wife,  In  the  rocnns  adjacent 
to  the  gallery,  as  before  stated.  On  Decem- 
ber 6,  1880,  by  renewal  receipt  of  defendant 
No.  6,174,  tbe  policy  waa  continued  to  Decem- 
ber 6,  1881,  for  a  cwialderatlon  of  $30  paid 
by  petitioners;  and  on  December  6,  1891,  by 
renewal  receipt  No.  6.810,  the  policy  was  con- 
tinued to  December  6,  1882,  for  a  like  consid- 
eration paid  by  petlttoners.  The  original  pol- 
icy was  placed  by  Hall  In  the  safe  of  John 
Sancken,  who  In  September  or  October,  18^1, 
sold  his  safe,  and  in  removing  papers  there- 
from, seeing  that  the  policy  on  its  face  bad 
expired  and  suKKwlng  It  of  no  value,  destn^ed 
it,  with  other  papers  of  his  own.  About  the 
time  of  tbe  r^wal  of  the  policy,  in  Deem* 
ber,  1891,  Hall  Informed  Alloi  that  Sanck^ 
bad  destroyed  the  original  policy,  and  Allen 
stated  that  that  made  no  difference;  that  the 
company  had  the  material  parts  on  its  books; 
that  the  body  of  the  policy  was  a  printed 
form,  and  that  petttioners*  holding  a  r»ewal 
receipt  was  all-snfflclent  for  their  protection. 
Petitioners,  tberefoie,  sue  upon  the  policy  as 
a  paper  destroyed,  and  attach  a  copy  In  sub- 
stance thereof.  If  not  an  exact  copy,  the  writ- 
ten portion  having  been  furnished  from  de- 
fendanf  a  books,  and  the  balance  b^g  upon 
one  of  the  regidar  official  blank  forms  fur- 
nished by  defendant  On  Aiigust  27,  1892, 
fire  in  an  adjoining  building  spread  to  liie 
buildings  and  rooms  occupied  by  petitioners 
and  Elall  and  his  wife,  and  Hall  and  his  wife 
were  oUlged  to  leave  the  building  hurriedly, 
saving  only  a  few  articles  belonging  to  the 
gallop  and  of  wearing  appar^  the  remain- 
der of  the  property  appertaining  to  the  gallery 
and  in  the  apartments  of  Hall  and  wife  being 
destroyed.  A  few  days  after  the  fire  defend- 
ant salt  Its  special  agent,  Spencei',  to  examine 
Into  tbe  losses,  and,  among  others,  that  cov- 
ered by  this  policy.  He  was  given  every  fa- 
cility and  all  the  inf<Hination  possible  concern- 
ing the  loss  of  petitioners,  and,  after  consid- 
ering the  same,  offered  to  waive  all  proof,  and 
give  Hall  a  check  at  «ice  for  about  $1,500. 
if  he  would  give  a  receipt  In  full.  This  propo- 
sition was  not  made  with  a  view  to  a  compro- 
mise, but  because  Spencer  was  of  opinion  that 
as  a  partner  Hall  had  never  owned  but  a  half 
interest  in  the  firm,  and  be  claimed,  as  Ped- 
dlnghaus had  sold  to  Hall,.  Peddlnghaus'  In- 
toest  in  Hbe  bunranoe  ma  finfelted.  Fetl- 
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tloner  at  once  declloed  tbla  offer.and  for  about 
ten  days  or  two  weeks  Spencer  ted  bim  to  be- 
lieve the  loss  would  be  soon  adjusted,  but 
finally  left  the  dty  without  even  reporting  to 
Hall  that  he  bad  gone.  After  watting  some 
time,  petitioner,  on  a  loss  blank  fumlabed  by 
Allen  &  Co.,  made  out  full  proofs  of  the  loss, 
verifying  same  by  affidavit  about  September 
22,  1892,  and  forwarded  them,  as  requested, 
to  the  home  office  of  defendant,  where  they 
were  received  a  few  days  aftei-wards.  These 
proofs  showed  a  loss  uptm  the  property  cov- 
ered by  the  policy  of  $7,84£,  Bhowlng  a  loss 
upon  the  gallery  of  about  $0,800,  and  upon 
the  wearing  apparel  and  furniture  of  Hail  and 
wife  of  over  $1,100.  Defendant  was  notified 
at  the  time  that  petitioner  was  anxious  to  give 
It  all  the  Information  it  draired,  and,  if  the 
proofs  were  In  any  way  unBatisfactory,  any 
additional  Information  or  proof  would  be  fur- 
nished. After  keeping  the  proofs  until  about 
November  2,  1892,  and  without  specifying 
wherein  they  were  deficient  In  any  way,  de- 
fendant demanded  from  petitioner  Hall  dupli- 
cate invoices  of  all  purchases  made  within  six 
months  prior  to  the  fire.  After  much  trouble 
In  procuring  them,  about  January  7,  1893,  be 
forwarded  the  duplicate  Invoices  to  defendant 
at  its  home  ofQce,  and  the  same  w«%  duly  re- 
ceived by  it  On  or  about  April  30, 1802,  Hall 
made  a  contract  with  Peddlnghaus  to  pur- 
chase the  latter's  Interest  in  the  gallery,  the 
latter  agreeing  to  sell,  but  reserving  bla  title 
to  the  half  Interest  bargained  for  by  HaU  un- 
til the  purchase  money  for  said  half  Interest 
was  paid.  It  has  not  yet  all  beoi  paid,  and 
at  the  time  of  the  fire  Peddlnghaus  hdd  title 
to  the  half  Interest,  as  agreed  at  the  time  of 
the  sale.  He  has  agreed  that  the  salt  sbaU 
be  brongbt  upon  the  policy  In  the  name  of  the 
firm  for  the  nae  of  Hall,  so  far  as  the  Ann 
were  interested  in  the  contract.  After  60 
days  from  the  filing  of  the  proof  of  loss  with 
defendant,  it  baring  failed  to  imy  or  In  any 
manner  adjust  the  loss,  petitioner  Hall  made 
a  written  demand  on  It  on  or  about  December 
1,  1892,  and  aerred  tbe  same  on  Allen,  Its 
hgait  at  Augusta.  On  January  26,  1803,  de- 
fendant, through  Its  agent  Spencer,  made  6»- 
maud  upon  Hall  for  an  apiHvIsal  of  tlw  valne 
of  loss;  and  about  Fdnnary  4,  1803,  without 
acknowledging  its  right  to  aak  fOr  ftinralnl, 
Hall  signed  the  papers  sent  him,  and  fmward- 
ed  tiiem,  as  requited,  to  defendant's  home 
ofllce.  HaU  hsTlng  appointed  Gohea  aivrals- 
er  to  act  in  his  behalf,  Spencer,  said  specisl 
agent,  a^K^ted  Doi^taty  aroraiser  In  behalf 
of  defendant.  Defendant  then  undertook  In 
Its  own  behalf  to  appoint  an  umpire,  and  re- 
ferred ttie  name  ot  the  umpire  to  Goben,  wlu^ 
without  other  obdectlona  to  the  umpire  than 
that  he  was  named  1^  defoidant,  declined  to 
agree  to  bIm  as  an  umpire,  and  noUfied 
Donghty,  Spencer,  and  Allen  that  be  was 
ready  to  select  an  umpire  In  accordance  with 
tile  terms  of  tbe  policy,  and  proceed  with  the 
appraisal.  Oohen  Informed  them  that  he  re- 
jected the  umpire  named  by  them  because  not 


appointed  In  accordance  with  the  policy,  law, 
or  usage,  and  informed  defendant  and  HaU 
that  he  would  be  ready  to  proceed  with  the  ap- 
praisal on  the  morning  of  February  18,  1S93; 
and  petitioner  appeared  there,  with  his  wit- 
nesses, but  neither  tbe  appraiser  appointed  by 
defendant  nor  defendant  appeared,  and  since 
that  time  have  abandoned  all  efforts  to  tiave 
an  appraisal  made.  On  March  T,  1803,  Hall 
made  written  demand  of  defendant  that  it 
proceed  with  the  appraisal,  if  It  desired  the 
same,  within  five  days,  but  from  that  time  un- 
til now  defendant  has  refused  to  go  on  with 
the  appraisal,  and  bas  therefore  abandoned 
tbe  sama  Petitioner  claims  that  defendant 
never  bad  any  bona  fide  intent  of  having  an 
appraisal  made,  unless  It  could  have  it  done  by 
a  board  with  a  majority  of  tbe  appraisers  ap- 
pointed by  Itself,  and  In  making  such  attempt 
it  acted  In  bad  faith,  and  it  is  a  part  of  an 
original  Intent  to  defeat  petitioner  in  tbe  col- 
lection of  the  Insurance.  Defendant  has  acted 
In  bad  fblth,  caused  petitioner  unnecessary  de- 
lay, trouble,  and  expense,  and.  in  refusing  to 
pay  a  loss  It  knew  to  be  just  and  dne,  has 
forced  blm  to  the  expense  of  employing  at- 
torneys and  bringing  suit  At  the  time  of  the 
fire  tbe  policy  was  In  full  force,  and  all  its 
terms  and  conditions  have  been  fully  compiled 
with  by  petitioner,  and  everything  done  either 
required  by  the  policy  or  demanded  by  de- 
fendant 

The  demurrer  was  vip<m  the  following 
grounds:  (1)  That  tbe  declaration  does  not 
set  out  a  complete  cause  of  action  at  law.  (2) 
That  the  plalntlfC  or  plaintiffs  cannot  recover 
any  portion  of  the  $500  damages  alleged  to 
have  been  done  to  the  "household,  ornamen- 
tal, and  kitchrai  furniture"  because  It  appears 
from  tbe  declaration  and  exhibits  attached 
that  said  furniture  was  Insured  as  the  property 
of  the  partnership  oi  Hall  &  Peddlnghaus, 
whereas  it  did  not  belong  to  said  partnership 
at  all,  but  was  the  Individual  ivoperty  ot  said 
Hall  and  his  wife,— said  policy  of  Insaranoe 
expressly  stating  that  It  was  to  be  rtAA  "If  tbe 
assured  is  not  tbe  sole,  absolute,  and  uncondi- 
tional owner  (tf  the  property  insured."  (3) 
Tbat  tiie  pilalntiCC  oe  plaintiffs  cannot  recover 
any  portion  of  the  $2,500  damages  alleged  to 
hare  been  done  to  the  "futntture  or  fixtures, 
cases,"  etc.,  and  "stodc."  etc.,  because  It  a:p- 
pears  from  tbe  declaratimi  and  exhibits  at- 
tached that  tbe  property  was  Insured  as  tbe 
property  of  tbe  partnership  of  Hall  &  Peddlng- 
haus, and  tbat  on  April  SO,  1882,  aftei  the 
renewal  of  the  policy,  and  before  the  fire,  said 
Peddlnghaus  executed  and  delivered  to  said 
a  conditional  bill  of-  sale  to  his  (Peddlng- 
haus*) half  interest  ther^  and  surrendered 
poascarion  of  said  jnoperty  to  said  Hall,  witb- 
out  said  chai^  In  title  and  poasessiMi  of  tbe 
pi-operty  being  Indorsed  on  tbe  policy,  and 
wltboot  any  notice  of  swA  diange  being  cir- 
en  to  the  defendant  conq^any  or  any  cl  Its 
agents,  and  without  any  consent  or  ratification 
by  said  company  or  its  agents;  said  poUcy  «^ 
Insurance  expressly  stating  that  It  shall  be 
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Told  "If  any  change  takes  place  In  the  title  or 
poesesslon  -of  tlie  property,  whether  by  sale, 
tmnsfer,  coaTeyance,  legal  process,  or  Judicial 
decree,  or  U  the  policy  before  loss  be  assigned 
without  the  consent  of  the  company  Indorsed 
thereon."  (4)  That  the  plaintiff  or  plahitiffB 
cannot  recover  any  portion  of  the  $2,500  dam- 
ages alleged  to  have  been  done  to  the  furni- 
ture, fixtures,  cases,  etc.,  stock,  etc.,  because 
it  appears  from  the  declaration  that  on  April 
30, 1892.  said  Peddlnghaus  made  a  conditional 
bill  of  sale  of  his  half  interest  therein  to  said 
Hall  without  having  that  fact  ind(H*sed  on  the 
policy,  or  giving  notice  thereof  to  the  defend- 
ant company  or  its  agents,  or  obtaining  any 
consent  or  ratification  by  said  company  or  Its 
agents;  said  policy  of  Insurance  expressly 
stating  that  it  shall  be  void  "if  there  be  a 
mortgage,  bill  of  sale,  or  other  Hen  upon  the 
property  hereby  insured  or  any  part  of  It, 
either  prior  or  subsequoit  to  the  issue  of  this 
policy,  without  ths  fact  being  indorsed  here- 
on." (5)  That  the  plaintiff  has  impr<^er]y  and 
Illegally  incorporated  Into  Us  pleadings  the 
statement  that  this  defendant  company, 
through  Its  agent  R.  P.  Spencer,  offered  to  pay 
plaintiff  ¥1,500  In  full  settlement  of  his  claim, 
It  appearing  that  said  otter  was  made  by  way 
of  compromise,  and  therefore  It  Is  not  ad- 
missible in  evidence  or  in  pleading  against  the 
defendant  company,  and  defendant  moves  now 
to  strike  from  the  declaration  all  words  refer- 
ring to  said  offer.  The  words  which  were  in- 
corporated in  the  declaration  by  amendment 
were,  after  the  allegation  that  Spencer  offered 
to  waive  all  proof  and  give  Hall  a  check  at 
once  for  about  $1,500,  If  he  would  give  a  re- 
cdpt  In  full:  "This  proposition  was  not  made 
with  a  view  to  a  compromise,  but  because 
Spencer  was  of  opinion  that  as  the  partner 
Hall  had  never  owned  but  a  half  Interest  in 
the  firm,  and  he  claimed  that,  as  Peddlnghaus 
had  sold  to  Hall,  his  (Peddlnghaus')  interest  in 
the  Insurance  was  forfeited." 

Fleming  A  Alexander,  for  plaintiff  In  error. 
J.  S.  &  W.  T.  Davidson,  for  dtf endants  in  er- 

WH*. 

PER  OURIAH.  Judgment  reversed  In 
part,  and  affirmed  in  part 


(M  Ga.  MC) 

JONES  et  al.  v.  KENDRIGK. 
<9apreme  Court  of  Georgia.   July  23,  1894.) 
LiVT  ON  Pebsonaltt  —  Bdit  on  Claim  Bond  — 
Dbfenses— Estoppel  to  Claim  Title. 

1.  One  who  gives  to  a  constable  by  whom 
personal  property  has  been  duly  seized  under  an 
ezecntioD  against  a  third  person  a  bond  for  the 
prodnction  of  such  property  at  the  time  and 
place  of  sale,  and,  in  consequence  of  so  doing,  is 
intnistPd  by  the  constable  with  the  possession  of 
the  pTopeTty,  cannot,  when  sued  upon  the  bond 
for  a  breach  of  its  condition,  set  up  title  in  him- 
self to  the  property,  and  thereby  defeat  the  ac- 
tion. He  and  his  sureties  are  estopped  from  con- 
testing the  constable's  title. 

2.  A  redtal  in  the  bond  that  the  principal 
obligor  cHalmed  the  property  would  indicate  that 


he  Intended  to  Interpose  a  statutory  claim  with 
a  view  to  making  an  Issue  with  the  plaintiff  in 
execution  as  to  the  titie,  but.  no  such  claim  hav- 
ing been  in  fact  interposed,  the  bond  is  to  be 
treated  as  a  voluntary  bond,  executed  and  deliv- 
ered by  a  bailee  to  his  bailor. 
(Syllabui  by  the  Goort) 

Error  from  supaior  court,  Taliaferro  conn- 
ty;  H.  C.  Roney,  Judge. 

Action  by  W.  B.  Kendrlck  against  J.  B. 
Jones  and  another  <m  a  bond.  There  was  a 
verdict  for  plaintiff,  and  from  a  Judgment 
overruling  their  motion  for  a  new  trial  de- 
fendants bring  errcnr.  Affirmed. 

The  following  la  the  official  report: 

Kendriclc,  a  constable,  sued  Jones  and 
Duckworth  on  a  forthcoming  bond.  There 
was  a  verdict  for  the  plaintiff,  uid  to  the 
orennUng  of  their  motion  for  a  new  trial  Mbo 
defendants  excited.  The  grounds  of  tbe 
motion  are  that  the  verdict  Is  contrary  to  law 
and  evidence,  and  that  tbe  court  ruled  that 
defendants  were  estopped  from  showing  that 
defendant  Jones  was  the  owner  of  the  proper' 
ey  when  levied  on,  and  that  Amos  Perkins, 
the  defendant  In  fl.  fa.,  never  at  any  time 
owned  said  property  or  had  any  Interest 
therein.  Tiie  bcmd  sued  on  is  dated  October 
7,  ISOl,  and  is  signed  by  Jones  as  principal, 
and  Duckworth  as  security.  The  condition 
therein  stated  is  tliat  "Kendrlck,  as  consta- 
ble, having  levied  an  execution  from  a  jus- 
tice's court,  in  favor  of  Titus  Richards  against 
Amos  Perkins,  on  one  bale  of  lint  cotton,  sup- 
posed to  weigh  4S0  pounds,  said  cotton  hav- 
ing been  claimed  by  Jones,  now,  should  said 
Jones  ddlver  nld  property  to  the  constable 
at  tbe  time  and  place  of  sale,  provided  the 
property  be  found  subject  to  the  execution, 
this  bond  to  be  void."  In  evldoice  appeared 
an  execution  In  fitvor  of  Tltna  Richards 
against  Amos  Pwklns,  Issued  from  a  Justice's 
court  on  Januaiy  4.  1890,  tav  $90.  princi- 
pal, besides  Interest  and  costs,  bearing  the 
following  indorsements,  signed  by  Kendrlck 
as  constable:  "Levied  the  within  fl.  te.  on  ime 
bale  of  lint  coHon,  this  October  7,  1891." 
"Sold  tbe  above  bale  of  cotton  at  T^i  cents, 
making  the  sum  of  $32.62,  this  October  IT, 
1891."  Also  in  evidence  was  a  notice  of  the 
sale  df  the  property  levied  on,  given  by  the 
constable,  stating  that  the  property  would  be 
sold  at  the  district  court  ground  on  October 
7,  1891,  within  the  usual  bours  of  sale,  and 
that  it  was  levied  upon  as  the  property  of 
Amos  Perkins  under  the  fl.  fa.  The  place 
where  the  proper^  was  located  was  not  slat- 
ed in  said  advertisement  The  ccmstable  tes- 
tified: He  made  the  levy  referred  to.  The 
property,  when  levied  upon,  was  at  the  gin- 
house  of  Edwards.  He  took  tbe  bond  sued 
on  from  defendants,  who  executed  and  deliv- 
ered it  to  him  when  he  levied  on  the  cotton. 
It  was  in  the  seed,  and  not  ginned.  And  he 
then  took  a  sample  of  it  by  which  to  sell  It, 
and  sold  it  on  Octoljer  17,  1891.  He  consent- 
ed for  It  to  be  ginned.  It  was  not  produced 
by  defendants,  or  by  any  one  at  the  time  and 
place  of  sola   Bkdnrds  ruled  bim  in  open 
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oonrt  In  thlB  matter,  and  obtained  jiidgin«it 
for  $32.62.  He  emplored  no  counsel,  and 
ttien  was  no  trial,  and  he  snbmltted  to  Judg- 
ment under  the  rule.  No  dalm  was  filed  by 
Jones  or  any  one  to  the  property  levied  on. 
He  paid  to  Richards  the  amount  of  the  Judg- 
ment Balney  Perkins  waa  present  on  the 
day  the  property  levied  on  waa  sold,  and 
knew  It  was  being  sold,  and  did  not  assert  or 
make  known  that  she  bad  any  Interest  or  title 
to  It.  The  minutes  of  the  superior  court  wwe 
introduced,  showing  petition  for  rule,  service 
of  same,  and  judgment  for  said  amount 
Jones  testified  that  the  property  levied  on  was 
produced  on  land  which  he  rented  to  Ralney 
Po-fclns.  and  was  delivered  to  him  as  part 
payment  of  said  rent  for  the  year  1891;  that 
Amos  Perkins  never  at  &ny  time  bad  any  in- 
terest in  the  property;  and  that  It  was  deliv- 
ered to  defendant  Duckworth  by  Jcmea,  who 
disposed  of  it,  and  has  never  accounted  for  it 
to  any  one.  Defendant  also  introduced  the 
note  of  Balney  Perklna,  dated  December  9, 
1890,  for  rent  of  land  for  1^,  for  650  pounds 
of  lint  cottoD.  In  Om  Judgment  overruling 
the  motion  for  the  new  trial  it  la  stated  that 
no  point  was  raised  on  the  trial  as  to  the 
form  of  the  bond,  nor  as  to  the  sufficiency 
of  the  advertlsment;  that  defendants  admit- 
ted there  waa  a  breach  df  the  bond,  but  claim- 
ed that  defense  could  be  made  to  the  suit  as 
freely  as  if  a  claim  had  been  regularly  flJed; 
and  that  on  the  bearing  of  the  motion  for  the 
new  trial  It  was  Insisted  that  the  evidence 
showed  tile  advertisement  defective.  But  the 
court  held  the  defoidants  esteq^ped,  under  the 
evidence,  from  claiming  any  irregularity  in 
the  sale,  and  from  saying  the  propoty  was 
not  that  of  defendant  in  fl.  fa. 

H.  M.  Hold«i,  for  plaintiffs  In  error.  J.  W. 
Hizon«  for  defendant  in  enor. 

FEB  GUBJAM.  Judgment  afibmeo. 


<M  Oai.  i4S) 

CHANDLER  v.  WESTERN  UNION  TEL. 
CO.  WESTERN  UNION  TEL.  CO.  v. 
CHANDLER.  GEORGIA,  a  ft  N.  BT. 
GO.  V.  SAME. 

{Supreme  Court  of  Georgia.  July  23,  1894.) 
Actios  roii  Pbnaltt  —  Dblat  in  Delitekiko 

TSLEGRAH—JOIXT  DsrBITOANTft— AHBUD- 
HBMT  OP  DKCLABATIOIf. 

1.  A  compan?  receiving  a  tele^nnphic  mes- 
sage for  transmission,  and  a  connecting  company 
whose  agent  at  the  point  of  destination  failed  to 
deliver  it  with  doe  diligence,  cannot  be  }<^ed  Id 
the  same  acUon  for  the  statatory  peiwlty;  the  ac- 
tion being  brought  for  an  alleged  default  of 
each  severally,  and  no  joint  default  or  joint  con- 
duct of  the  business  of  telegraphing  by  the  de- 
fendants being  allegMl. 

2.  A  declaration  against  a  telegraph  com- 
pany for  the  statutory  penalty,  which  alleges  that 
the  message  delivered  to  the  company  for  trans- 
mission was  never  transmitted,  may  be  amended 
by  striking  out  everything  whicti  follows  in  the 
declaration  which  ia  inconsistent  therewith,  iind 
by  introdndng  new  matter  which  is  consistent, 
and  wliich  merely  ampliflea  this  all^tioii;  and 
if  the  declaration,  after  being  thni  emended,  is 


consistent,  and  seta  torOx  a  cause  ot  action  un- 
der the  statute,  It  shoald  not  l>e  dismissed  on 
general  demurrer.   Lumpkin,  J.,  dissenting. 

3.  Where  it  plainlyand  unmistakably  appears 
from  the  all^tion  of  the  plaintiff's  declaratiwi, 
in  an  action  against  a  telegraph  company  for  the 
statutory  penalty,  that  the  gist  of  the  action  was 
that  the  company  failed  to  transmit  correctly  the 
mmnxe  driivered  to  it,  althon^  tiie  dedaration 
did  anege  that  ^  message  "was  never  tiana- 
mitted,*'^yet.  it  being  perfectly  obvious  from  the 
other  allegations  therein  that  the  pleader  meant, 
by  the  words  quoted,  merely  to  allege  that  the 
message  was  incorrectly  traoamittcd,  it  is  not  al- 
lowable by  striking  out  these  latter  all^ations. 
or  otherwise  amending  tlie  declaration,  to  make 
it  aver  unequivocally  that  the  message  was  nev- 
er in  fact  transmitted  at  all.  Properly  con- 
strued, the  original  declaration  was  based  on  In- 
correct transmission  only.  The  amendment 
sought  to  introduce  aa  a  basis  of  the  action  ac- 
tual nontransmission,  which  makes  an  entirely 
new  and  distinct  cause  of  action. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Jackson  county; 
N.  L.  Hutching,  Judge. 

Action  by  D.  F.  Chandler  against  the  West- 
ern Union  Telegmpb  Company  and  the  Geor- 
gia, Carolina  &  Nnrthem  Railway  Com- 
pany, for  failure  to  deliver  a  telegraph  mes- 
saga  To  a  judgment  sustaining  demurrers 
to  his  declaration.  plalntlfC  brings  error,  and 
to  a  judgment  ovormllng  its  demntrer  the 
railroad  company  flies  a  cross  bill  of  ex- 
ceptions. Judgment  reversed  as  to  the  tele- 
graph company,  and  afiSrmed  as  to  the  rail- 
road ccHnpany.  Gross  bill  of  exceptions  di»- 
missed. 

The  following  Is  the  official  report: 
Chandler  sued  the  Western  Union  Tdegraph 
Company  and  the  Georgia,  Carolina  &  North- 
em  Railway  Con:q>any,  tils  declaration  alleg- 
ing; The  tdegraph  annpany,  a  corporation 
with  a  line  of  wires  partly  In  this  state,  en- 
gaged in  telegraphing  for  the  public,  and  hav- 
ing an  office  and  an  agent  In  Jackson  county, 
where  tlu  suit  was  brot^ht,  and  the  railroad 
company,  a  company  operating  a  line  of  dec- 
trlctelegn^ph  wires  partiy  in  tiUs  state,  snd  en- 
gaged in  telegraphing  for  the  public,  and  hav- 
ing an  cfBce  and  an  agent  In  said  comOy,  are 
liable  to  petitioner  in  the  sum  of  $100,  aa  pen- 
alty, tot  that  on  July  20th,  during  the  usual 
office  hours  at  Harmtmy  Grove,  Ga.,  bHng  an 
office  and  station  In  said  county,  p^ittoner  de- 
llvered  to  the  telegraph  company  a  message  to 
be  transmitted  to  Jug  Tavern,  also  In  aald 
county,  by  that  company,  and  paid  It  the  usual 
charges  required  by  Ite  regulations.  The  mes- 
nige  was:  "To  L.  F.  Sims,  c/o  Postmaster,  Jug 
Taveiii,  Ga.,  via  Athens,  Ga:  One  of  the 
twin  babies  dead.  Bury  to-moi*row,  three 
o'clock.  D.  F.  Chandler."  Tbla  message  was 
never  transmitted.  About  noon  on  Jul^  21st 
the  message  was  delivered  to  the  poet- 
master  at  Jug  Tavern  In  these  worda:  "L. 
F.  Slkes,  e/o  Postmaster.  Jug  Tavern,  Ga.: 
One  of  the  twin  babies  died.  Bury  to-mor- 
row, three  o'clock.  P.  T.  Chandler."  Jug 
Tavern  is  located  on  the  Oeorgla.  Caro* 
lina  &  Northern  Railroad  Company,  and  the 
delivery  of  said  message  was  made  by  the 
company  at  Jug  Tavern.  The  telegraph  cam- 
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pany  is  liable  to  petitioner  for  baring  failed  to 
faithfully  and  correctly  transmit  the  message 
delivered  to  them  by  petitioner,  and  the  rail- 
road company  is  liable  for  its  telegraph 
ag«it'8  having  failed  to  dellTer  any  message 
in  time.  Demand  was  made  upon  both  de- 
foidants  witbin  60  days  from  July  20,  18&2, 
and  each  refuses  to  pay  the  penalty.  Process 
was  prayed  against  the  telegraph  company 
and  the  railroad  company.  The  railroad  com- 
pany demurred  on  the  grounds:  "(1)  The  pe- 
tition sets  forth  no  cause  of  action  against 
tbls  def^Ldant;  (2)  defendant  Is  Improperly 
Joined  with  the  other  defendant."  The  tele- 
graph company  demurred  on  the  ground  that 
the  declaration  set  forth  no  cause  of  action 
against  It  The  case  coming  on  for  trial,  the 
demurrer  <a  the  railroad  company  was  first 
taken  up;  and  the  presiding  Judge  sustained 
tbe  demurrer,  on  tbe  second  ground  thereof, 
and  dismissed  the  casOi  so  ter  as  the  railroad 
company  was  concerned.  The  other  demurrer 
wastiientaira  iQ»,iQxm  Intlinatlan  of  the  court 
that  the  declaration,  aa  It  stood,  failed  to 
make  a  case,  plalntifC  otferlng  an  amendment 
aa  foUowa:  **Defandant  did  not  transmit  and 
dellTer  the  message  with  Impartiality,  good 
faitii,  and  dae  diligence,  nor  did  It  transmit  It 
at  alL  Plalntlft  farther  amends  by  striking 
all  allegations  as  to  anj  sort  of  transmission 
or  dday."  This  amaidmeat  waa  refnaed,  up- 
on the  gtDond  that  it  set  np  a  new  cause  of 
action,  and  tlie  Judge  Own  sostained  the  de- 
mnrrer  of  the  telegraph  company.  Plaintiff 
excepted  to  ttie  mltDg  sustaining  the  demur- 
rer (tf  the  xBUnad  oon^aay  upon  the  second 
ground  ttKnof,  to  the  refusal  to  allow  the 
amendmeot,  and  to  tho  snatainlng  tbe  demur- 
m-  of  the  Magraph  company.  By  cross  bill 
of  exceptions^  the  railroad  company  excepted 
to  the  retosal  to  anstaln  Its  flrat  ground  of 
daimrrer,  Inaiatlng  lliat  It  Is  not  an  electric 
tele^iVb  company,  and  not  subject  to  the  pen- 
alty preadibed  in  tbe  statute. 

Thomas  &  Strickland,  for  plaintiff.  Brwln 
&  Cobb,  Doraey,  Brewster  &  Howell,  and 
Geo.  Dndl^  Thomas,  for  defendants. 

FBB  CURIAM.  Judgment  reversed  as  to 
the  td^raph  company  (LUMPKIN,  J.,  dis- 
senting, and  affirmed  as  to  the  ralhroad  com- 
pany (alt  eoncurring).  Groaa  bill  of  exceptions 
dismissed. 


(M  Oa.  881) 

HARDY  V.  MARVIN. 
(Supreme  Court  of  Georgia.    Aug.  14,  1894.) 

F&BOL  AOBBtMEMT— AUHIBSIBILITT  TO  AmOT 

CONSBNT  BeCRBK. 

Where  several  parcels  of  real  estate  were 
In  controversy,  and  the  parties  to  the  action,  by 
mutual  consent  procured  a  decree  to  be  made  de- 
claring and  adjudicatiDg  that  some  of  the  proper- 
ty should  belong  to  one  of  the  parties  and  somo  to 
the  other,  without  imposing  any  trust,  limitation, 
or  condition  upon  tbe  title  of  either,  the  decree, 
until  vacated,  uiodi6ed,  or  reformed  for  fraud  or 
mistake,  la  conclusive  noon  both;  and  one  of 
them  cannot,  after  it  has  been  fully  executed,  set 
op  and  enforce  a  parol  i^reooeot  nlleged  to  con- 
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stitnte  a  part  of  the  terms  of  tbe  settlement  from 
which  tiie  decree  remlted,  and  by  which  the  oth- 
er undertook  and  promised  to  devise  to  tbe  for- 
mer, by  will,  one  of  the  parcels  disposed  of  by 
the  decree,  and  declared  by  it  unconditionally 
and  absolutely  to  be  the  i»roperty  of  the  latter. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Fish,  Judge. 

Action  by  Helen  Hardy  against  Theodora 
Marvin,  administratrix  de  son  tort,  for  double 
the  value  of  property  sold  by  defendant's  in- 
testate. An  amended  demurrer  to  an  amend- 
ed petition  was  sustained,  and  plaintiff  brings 
error.  Affirmed. 
The  following  Is  tbe  official  report: 
The  petition  of  Mrs.  Hardy  against  Mrs. 
Marvin  was  demurred  to.  An  amendment 
was  allowed,  and  the  demurrer  was  also 
amended.  The  demurrer  as  amended  was 
sustained,  and  Mrs.  Hardy  excepted.  Tbe 
original  petition  alleged:  On  September  15, 
1866,  Mrs.  Georgia  A.  Pitts  made  and  deliv- 
ered to  petitioner,  or  to  her  mother  for  her, 
a  deed  to  certain  lands  in  Atlanta,  described, 
some  of  the  land  being  city  lots  on  Broad, 
Walton,  and  Marietta  streets,  Atlanta,  Ga. 
After  making  this  deed,  said  Georgia,  who 
was  petitioner's  aunt,  married  one  Parks. 
Afterwards,  and  during  the  lifetime  of  Parks, 
without  obtaining  any  valid  divorce,  she  mar- 
ried one  Marvin,  with  whom  she  lived  until 
her  death,  which  occurred  prior  to  August  28, 
186&  She  was  the  widow  of  John  R.  Pitts, 
from  whom  she  Inherited  the  property  deeded 
petitioner.  The  said  Georgia  remained  In 
possession  of  the  proper^  conveyed  to  peti- 
tioner, except  some  parts  of  It,  which  were 
sold,  and  the  funds  arising  from  which  were 
reinvested  In  other  property,  until  her  death, 
aftw  which  time  Marvin  took  possession 
and  remained  in  control  of  the  property.  Pe- 
titioner then  brought  suit  In  tbe  superior 
court  of  Fulton  cotmty  against  Marvin  for 
the  recovery  of  the  propwty  described  in  tbe 
deed,  which  bad  not  been  sold,  and  for  the 
property  which  bad  been  purchased  with 
funds  derived  from  tbe  sale  of  other  property 
described  In  the  deed.  After  said  suit  had 
been  filed,  and  Marvin  had  answered  the 
same,  and  the  trial  had  been  had,  upon  an 
application  for  Injunction  and  receiver,  Mar- 
vin compromised  the  case  with  petitioner,  and 
settled  the  suit  as  follows:  He  deeded  to  her 
a  tract  of  land  on  the  comer  of  Broad  and 
Walton  streets,  Atlanta,  described,  and  deliv- 
ered possession  of  It  to  her.  At  tbe  same 
time  he  made  a  verbal  agreement  with  her, 
as  part  of  the  consideration  of  this  compro- 
mise that,  In  consideration  of  petitioner's  set- 
tling tbe  suit,  he  would  not  only  convey  to 
her  the  property  which  he  did  convey,  but 
would  make  his  will,  and  in  It  would  devise 
to  her  a  tract  of  land  on  Marietta  street, 
near  the  cwner  of  Broad  street,  AUanta,  de- 
scribed, so  that  at  hbi  death  she  would  be  tbe 
owner  of  the  property  In  fee  simple.  Prior 
to  said  law  salt  be  had  lived  with  petitioner's 
aunt  as  her  husband  up  to  her  deatti,  ana 
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had  berai  very  Intimate  and  Mm<S3y  with  pe- 
titioner and  ha  family*  which  friendship  ex- 
isted nntU  the  time  of  said  lawsuit  After 
the  pendency  of  said  lawsuit,  for  some  time 
be  made  friends  with  petitioner,  and  repre- 
isented  to  her  that  he  was  very  anxious  to 
treat  her  right  In  the  premises,  and  wanted 
to  control  the  property  in  the  litigation  as 
long  as  he  Ured;  that  he  was  perfectly  will- 
ing she  should  hare  the  propraty  on  Marietta 
street  abore  mentioned  aft^  his  death,  and 
would  cheorfnlly  will  it  to  her.  She  was  in- 
experienced in  hnsiness,  and  agreed  to  said 
compromise  without  consul  ting  and  without 
the  consent  of  her  attorney.  Marvin,  by  his 
promises  and  flattering  representations  of 
what  he  would  do  in  the  future,  Induced  hec 
to  make  the  settlement  without  the  knowl- 
edge or  consent  of  her  attorney.  In  f&ct,  he 
Insisted  tliat,  If  her  counsel  knew  of  the  set- 
tlement, they  might  advise  h^  against  it,  to 
her  great  detriment  and  injury.  She  believed 
tliat  Marvin  would  do  what  he  promised, 
and,  relying  upon  such  representations,  did 
make  the  settlemrat,  without  the  knowledge 
or  consent  of  her  lawyer,  and  without  having 
the  same  reduced  to  wrltlDg,  except  to  get 
her  deed  to  the  Broad  street  pnH>erty.  After 
making  the  settlement,  Marvin  had  hla  law- 
yer take  a  consent  verdict  and  decree.  No- 
tice of  this  compromise  was  brought  to  the 
attenti(Hi  of  petitioner's  attorneys  by  Marvin 
and  his  counsel,  and  they  agreed  to  the  ver- 
dict and  decree,  without  any  knowledge,  how- 
ever, of  the  facts  connected  with  the  willing, 
or  the  agreement  on  Marvin's  part  to  will  the 
Marietta  property  to  petitioner.  After  this 
settlement,  Marvin  man-led  again,  and  moved 
Into  Dooly  county,  Oa.  (where  this  petition 
was  filed),  where  he  died  in  1881,  leaving  his 
widow  a  resldrat  of  that  county,  and  who 
now  resides  there.  Pvior  to  Marvin's  death, 
he  sold  and  conveyed  by  warranty  deed  the 
tract  of  land  on  Marietta  street,  which  he 
had  agreed  to  will  to  petitioner,  to  one  Cool- 
idge,  for  $50,000.  Marvin  converted  the 
funds  arising  from  this  sale  to  his  own  use. 
CooUdge  had  no  knowledge  of  petitioner's 
rights,  and,  of  course,  will  be  protected.  By 
reason  of  the  facts  above  stated,  the  estate 
of  Marvin  is  Indebted  to  petitioner  for  the 
value  of  said  lot,  which  Is  $50,000;  and  peti- 
tioner is  entitled,  under  the  law,  to  recover 
the  sum  from  his  estate.  The  defendant, 
Mrs.  Marvin,  Is  an  executrix  de  son  tort  of 
said  Marvin,  is  administering  the  estate  In 
her  own  wrong,  and  without  authority  of 
law.  The  funds  arising  from  the  sale  of  the 
said  Marietta  street  lot  were  Invested,  as  pe- 
titioner is  informed  and  believes,  by  Mar- 
vin, in  bank  stock  and  other  personalty, 
which  fell  into  Mrs.  Marvin's  hands  after 
her  husband's  death,  who  Is  disposing  of  and 
managing  the  same  as  she  sees  fit,  and  with- 
out accounting  to  petitioner  for  the  value  of 
the  land.  Marvin  died  intestate,  and  did  not 
will  to  petitioner  the  Marietta  street  lot,  nor 
any  other  property  In  Its  stead.   She  has 


made  demand  on  Mrs.  l&rrln  for  a  settle- 
ment of  said  dabn,  who  refoseB  to  settle  it. 
By  reason  of  the  facts  above  stated,  peti- 
tioner Is  oititied  to  recover  from  Mrs.  Mar- 
vin, execubrix  de  son  tort,  double  the  value 
of  the  property  sold  by  Marvin  as  above  men- 
tioned. Among  the  exhibits  atta<^ed  to  the 
petition  were  the  petition  and  decree  referred 
to  therein.  It  appeared  from  such  petitl«i 
that  Mrs.  Georgia  A.  Paxka,  Pitts,  or  Marvin 
bad  another  sister  besides  the  mother  of  Mrs. 
Hardy,  who  also  was  proceeding  against 
Marvin  to  assert  her  claims  as  an  heir  at  law 
of  mlA  Georgia,  alleging  tliat  said  Marvhi 
was  never  married  to  said  Georgia,  etc  This 
sistw  was  Mrs.  Amanda  Parker.  The  mat( 
ters  appear  to  hare  been  consolidated.  Tlie 
decree  was  for  Mrs.  Pariser,  against  Marvin, 
$7,000,  and  against  ber,  in  favw  of  Marvin, 
upon  all  ber  other  daima  as  to  any  <^  the 
real  estate  described  In  the  pleadings  or  any 
other  claim  of  hers  against  him;  the  $7,- 
000  being  in  full  of  all  such  claims,  and  In 
full  of  all  dfdms  of  Mrs.  Paiker  against  Birs. 
Hardy  or  any  of  the  real  Mtate  thereinafter 
described  as  being  confirmed  In  and  deeded 
to  Mrs.  Hardy.  In  addition  to  a  cemetery 
lot,  the  decree  was  for  Mrs.  Hardy  for  the 
lot  comer  of  Broad  and  Walton  streets,  and 
confirming  the  deed  made  by  Marvin  to  her 
to  that  lot,  and  that  said  property  satisfied 
all  the  claims  of  Mrs.  Hardy  against  Marvin, 
or  any  of  the  real  estate  described  in  the 
pleadings  or  possessed  by  him.  All  the  other 
Issues  were  settled  in  favor  of  Marvin,  and 
especially  was  there  confirmed  la  blm  the 
title  to  various  pieces  of  property,  anumg 
them  the  Marietta  street  lot  This  decree  ap- 
pears to  have  been  signed  by  the  Judge  pre- 
siding and  by  the  attorneys  for  all  the  par- 
ties. Tbe  demurrer  of  Mrs.  Marvin  was  g^- 
eral;  furtber,  that  the  alleged  contract  relied 
on  Is  too  vague  and  indefinite  to  be  the 
foundation  of  an  act,  and  that  the  same  was 
without  consideration,  and,  being  so,  Is  void; 
furtha*.  that  the  decree  is  conduslve,  be- 
tween the  parties  thereto,  of  all  matters 
which  were  heard  or  ought  to  or  could  have 
been  beard  upon  the  matters  at  Issue,  and  the 
alleged  contract  Involved  matters  concluded 
by  the  decree;  further,  that  It  is  incompetent 
to  add  to,  take  from,  or  filter  the  decree  for 
the  causes  set  forth  in  the  petition,  and  that 
the  decree  could  only  be  attacked  for  fraud, 
accld^t  or  mistake,  none  of  which  are  al- 
leged In  the  petition;  furtber,  that  the  alle- 
gations contained  In  the  petition  are  wholly 
Insufficient  to  authorize  an  attack  upon  the 
decree,  and  otherwise  totally  Insufficient  in 
law. 

By  her  amendment  Mrs.  Hardy  alleged: 
She  was  partially  raised  by  her  aunt  the  for- 
mer wife  of  Marvin.  Had  been  a  constant 
visitor  to  tbe  bouse  of  Marvin  after  her  mar- 
riage, and  Marvin  liad  been  a  constant  vis- 
itor to  [>etltIoner's  house,  up  to  the  time 
the  suit  was  brought  In  Fulton  superior 
court    For  some  time  aftw  the  flUng  of 
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aaid  suit,  MftTvin  did  not  tIbU  petltloDer's 
hoose.  Filor  to  the  bringing  of  said  suit, 
petitioner  bad  great  confidence  In  him,  and 
beUered  whatever  he  told  her.  After  the 
hearing  of  the  application  for  Injunction  and 
recelTer  in  said  suit,  Marvin  tame  to  her, 
and  told  her  he  wanted  to  be  friendly  with 
her;  that  she  was  about  the  oviy  relative 
of  his  deceased  wife  tliat  he  cared  anything 
for;  that  he  had  always  cherished  most 
friendly  feelings  fOr  her  and  her  chil- 
dren; that  he  still  Mtertalned  soch  feeling 
for  her  and  her  children,  and  wanted  to 
see  them  prosper;  be  was  growing  old,  and 
had  heart  trouble,  and  could  not  e^>ect  to 
live  long;  that  probably  in  a  very  few  years 
his  disease  would  kill  him;  that  he  was 
willing  petitioner  should  have  the  Broad 
street  property  Immediately,  but  he  wanted 
to  own  and  retain  possession  of  the  Mariet- 
ta street  iffoperty  so  long  as  he  lived.  He 
said  he  wanted  to  enjc^  the  rente  of  that 
proper^,  which,  together  with  his  other 
prJS>erty,  would  render  tdm  very  comfortable 
diring  Ids  old  age,  and  that  he  was  perfectly 
willing  to  make  his  vriU.  and  devise  to  pe- 
titioner the  Marietta  street  propoty.  He 
said  the  matter  could  be  closed  In  that 
way,  and  would  lie  pofectly  legal,  and  that 
die  could  enjoy  Walton  street  property  and 
he  rajoy  the  income  from  the  Maiietta  street 
property  during  his  life,  and  at  his  death  she 
vnvuld  own  and  take  possession  of  the  lat- 
ter. He  insisted  that  she  Ahould  mske  the 
settlement  with  him,  as  he  was  offering  to 
do  the  square  thing  with  her,  and  woiDd 
take  no  advantage  of  her,  without  her  con- 
sulting any  one.  He  said  he  bad  a  good, 
honorable  lawyer,  who  would  draw  the  pa* 
pers  and  fix  the  matter  vp  In  legal  shape, 
and  It  would  be  much  better  for  her  than  to 
go  further  and  tat»  the  risk  of  losing  all 
in  the  end.  She  had  renewed  confidence  In 
him  after  he  came  back  and  made  what  seem* 
ed  to  her  a  fair  proposition.  She  fdt  that 
If  she  could  get  the  Broad  street  property 
at  that  time,  and  the  Marietta  street  prop- 
erty at  his  death,  she  would  virtually  have 
obtained  her  rights.  She  thought  Marvin 
would  carry  out  his  ccmtract,  and  did  not 
^now  or  suppose  it  was  necessary  to  have 
htm  give  her  a  writing  to  that  effect;  that 
he  would  either  convey  or  will  her  the  Ma> 
rietta  street  property.  He  told  her  that  he 
would  have  the  papers  put  In  pnq;ier  shape. 
If  It  was  necessary  for  him  to  have  made  a 
written  agreement  by  which  he  was  to  wUl 
her  the  proper^,  or  convey  it  to  her  In  any 
other  way,  she  was  Ignorant  of  it.  He  rep- 
resented to  her  tiiat  It  was  unnecessazy,  and 
she  believed  what  he  said.  If  the  verbal 
agreement  was  not  good,  he,  whether  inten- 
tionally or  not,  perpetrated  a  fraud  on  her  by 
reason  of  said  r^resentatlons.  She  would 
not  have  settled  with  him  had  she  suspected 
for  a  moment  that  he  would  not  have  been 
bound  to  convey  her  the  property  by  will,  as 
he  had  agreed.  TSue  decree  was  prq^ared  by 


Marvin's  attorney,  and  her  attorneya  slm-- 
piy  assented  to  the  taking  of  it,  without  any 
knowledge  that  Marvin  had  agreed  to  make 
a  will  as  stated.  Marvin  represented  that 
the  papers  his  lawyer  had  drawn  were  all 
pn^rly  drawn,  and  that  petitioner's  rights 
would  be  fully  protected  under  them.  She 
did  not  know  the  legal  effect  of  the  decree, 
and  did  not  consult  with  her  lawyers  about 
It.  but  simply  told  them  the  matters  had 
been  settled.  If  she  cannot  be  protected 
with  the  contract  made  with  Marvin,  It  will 
be  because  he  took  an  undue  advantage  of  her, 
and  misrepresented  to  her  her  legal  rights 
la  the  premises.  The  amended  demurrer 
was  general;  further,  that  the  oontmct  to 
make  a  wUi  to  the  land,  being  In  parol,  Is 
void  under  the  stetote  of  frauds;  furtlier, 
ttaat  the  petition  as  amended  is  too  vague, 
indefinite,  and  uncertain  to  relieve  the  con> 
tract  from  tbe  bar  of  the  stetute  of  ft-auds, 
and  ifl  insufficient  as  a  charge  of  fraud; 
further,  that  the  petition  as  amended  fails 
to  authorize  an  attack  on  the  decree,  and 
the  decree  Is  conclusive  of  all  the  Issnes 
presented  In  tbe  amended  petition,  and  Is  a 
complete  estoppel  to  petltloDer  u  to  tbe 
rdlef  prayed. 

Simmons  &  Corrigan  and  Busbee  &  Crum, 
for  plaintiff  In  error.  Allen  Fort,  for  de- 
fendant in  error, 

FEB  OUmAM.   Judgment  affirmed 


(H  Os.  444) 

WESTERN  UNION  TEL.  CO.  v.  GEOSOIA 

COTTON  CO. 
(Sapreme  Ooort  of  Oeorfpa.   Aug.  14.  1894.) 

Action  aoaisst  TBLSOBirB  Compakt— Sbut  ik 
Delivbking  Messaor— Agent's  Absbkoi  fbok 
Oftice— J118TIFICAT10S  —  Officc  H0UH8— Noti- 
fication TO  OO8TOMER. 

1.  Where,  at  one  of  its  minor  offices,  a  tel- 
^raph  company  does  not  directly  empioy  an  agent 
of  its  own,  bat  by  some  arrangement  with  a  rail- 
road company  obtaina  the  services  of  its  agent  in 
the  business  of  sending,  receiving,  and  delivering 
telegraphic  messages,  the  office  hours  establlahed 
by  the  railroad  company,  if  reaaoDable,  are  upon 
the  same  footing  aa  If  tney  were  ^tabliahed  di- 
rectly by  the  telegraph  company.  Although  the 
operator  so  employed  may  voluntarily,  and  as 
matter  of  accommodation,  hatatually  return  to  bis 
office  after  tbe  office  hours  have  expired,  and  in 
thia  way  may  be  more  attentive  to  the  intereets 
and  wishes  of  the  pablic  than  his  duties  require 
him  to  be,  the  company  will  not  be  twund  to  keep 
the  oUi^e  open  on  all  occasions  because  the  opera- 
tor has  done  so  habitually,  on  most  occ&eions. 

2.  It  1b  a  question  for  tbe  jury,  and  not  for 
the  court,  to  detennine  whether  the  condition  of 
the  operator's  &mily  on  a  particular  occasicMi 
would  justify  him  in  closing  bis  office  and  ab- 
senting himself  therefrom  somewhat  earlier  than 
usual:  and.  although  he  may  have  foreseen  that 
his  duty  to  his  family  would  probably  require  him 
to  do  this  on  that  occasion,  it  was  not  oblixatory 
upon  bim,  as  matter  of  law,  to  forewarn  the  tel- 
egraph company,  nor  upon  the  company  to  em- 
ploy a  substitute  for  him  at  that  time. 

3.  In  the  absence  of  a  special  contract  to 
transmit  immediately,  or  of  an  express  request 
for  informatloD,  It  Is  not  obligatory  upon  a  tele- 
graph oonq^any  to  acquaint  a  cuitomsr  witb  tiie 
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office  hours  of  the  companr  at  ttte  point  to  whidbi 
a  mMsage  deltrued  Um  traowniMton  to 
dinctBd. 

(SrHaboi  b7  the  Coart) 

Error  from  superior  court,  Doogberty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Okorgia  Cotton  Company 
against  the  Western  Union  Xel^rrapb  Com- 
pany  for  the  statutory  penalty  for  delay  In  de- 
livering a  telegram.  There  was  a  Tablet  for 
plaintiff,  and,  a  motloa  for  a  new  trial  being 
OTerruIeia,  defendant  brings  eetat.  Berased. 

The  ff^owing  la  the  official  r^rt: 

The  Georgia  Cotton  Company  sued  the  tele- 
graph company  for  the  statutory  penalty,  as 
to  two  tdegrams  which  It  alleged  It  delivered 
at  the  ofQce  of  defendant  in  Dougherty  county, 
during  Its  usual  office  boors,  on  Septonber  17 
aiid  18, 1891.  for  transmlsdon  to  Pdbam,  Ga.. 
and  that  the  first  messa^  was  not  delivered 
nntll  September  IStb,  and  the  second  until 
Septonber  19tb,  altbongfa  Hand,  to  whom  they 
were  addressed,  lived  In  Pelham.  within  a 
mile  of  the  telegraph  station,  and  was  at  home 
In  said  town  on  all  the  dates  above  mentioned. 
There  was  a  verdict  for  plalntUt,  and,  defend- 
ant's motion  for  new  trial  being  overruled,  It 
excepted.  The  motion  contained  the  grounds 
that  the  vodlct  was  contrary  to  law.  evi- 
dence, etc.;  also  because  the  court  erred  In 
charging:  "If  yon  believe  from  the  testimony 
that  the  Geoi^rla  Cotton  Company  sent  the 
two  dii^tches,  delivered  two  dlqtatchee  to 
the  office  in  Albany  of  the  Western  Union 
Telegraph  Company  to  be  sent  to  Pelbam.  to 
J.  L.  Hand,  and  paid  for  the  dispatches  to  be 
sent,  It  was  the  duty  of  the  Western  Union 
Telegraph  Company  to  transmit  and  driver 
these  dispatches  with  due  ^Ugence.  using  all 
ordinary  car©  and  diligence  in  transmitting 
and  delivering  these  diapatchea,  and  to  trans- 
mit and  deliver  them  within  a  reasonable  time, 
according  to  the  office  hours  and  rules  of  the 
company;  and,  U  they  did  not  do  It,  they 
would  be  liable  for  this  penalty,  one  hundred 
dollars  on  each  dispatch,— such  penalty  as  the 
bw  fixes,  neither  more  aor  leas."  '^e  West- 
em  Union  Telegraph  Company  has  tbe  right 
to  fix  Its  office  hours  under  the  law.— to  fix 
any  office  hours  It  pleases;  bat  on  that  sub- 
ject I  cbu^e  3roa  that  the  WeetOTi  Union 
Tdegraph  Company,  by  Its  affcuta,  exerdaes 
certain  office  hours,  so  far  as  the  public  Is  con- 
cerned; that  tbey  hcdd  themsdvea  out  to  tbe 
public  as  exercising  certain  office  hours. 
Those  are  the  office  hours  you  are  to  be  gov- 
erned by,  and  not  by  any  secret  office  bours 
tbey  might  fix  themselves.  As  an  Ulnstratiai, 
I  will  state  to  you.  suppose  the  company  vreie 
to  fix  aa  office  hours  one  hour  per  day  In  their 
ndes  and  regulations,  but  their  agents  would 
stay  there  all  day,  and  receive  and  send  dis- 
patches, you  would  not  be  governed  by  the 
one  hour  per  day  rule,  but  by  tlie  all-day  rule. 
The  actual  time,  under  the  evidence,  that  they 
hdd  the  offices  open  for  tiie  purpose  of  re* 
eelvlng  and  sending  dlqntches  tor  tbe  public, 
Is  the  office  hours  of  the  company,  and  not  any 


private  hours  they  might  flx  ttiat  tbe  pulllc 
was  not  aware  of.    So,  In  determining  tbe 
want  of  diligence  at  Pelham,  you  will  god- 
slder  what  office  hours  the  testimony  fixes  u 
the  actual  office  hours,— whether  It  was  bj 
the  accommodation  of  the  agent  or  by  tbe  re- 
quirement of  the  company.    If  the  agent  wu 
only  required  to  be  there  up  to  6.30.  and  vu 
then  allowed  by  the  railroad  company  or  tbe 
telegraph  company  to  go  and  leave  the  offic* 
until  next  morning,  but  If  It  was  his  usual  cus- 
tom as  agent  of  the  telegraph  company  to  re- 
main there  until  eight  o'clock  at  night,  and  be 
held  out  to  the  public  ordinarily  and  usually 
the  opportunity  of  receiving  and  sending  mes- 
sages up  to  that  hour  of  eight  o'clock,  Uiat 
would  be  the  office  hours  of  the  company  by 
the  act  an  conduct  of  that  agent,  whether 
they  bad  fixed  other  hours  or  not  In  their  own 
rules  and  regulations,  tliat  tbe  public  are  not 
aware  of.   If  it  was  usual  and  ordinary  for 
senders  and  receivers  of  dispatches  to  find  the 
agent  In  the  Pdham  office  up  to  the  hotir  of 
eight  o*clo4^,  and  that  they  usually  sent  and 
received  dispatches  up  to  that  hour,  the  &ct 
that  the  agoit  had  Instructions  that  he  might 
quit  there  at  6.30  would  not  alter  the  t&A. 
The  company  Is  bound  by  the  acts  of  tbe 
agent,  and  If  be  stays  thov  voluntarily  or  not 
for  the  purpose  of  sending  dispatches  <H^narily 
and  usually,  that  would  be  the  office  ho  an 
that  would  bind  the  company  by  the  act  of  the 
agent"   "The   Western   Union  Telegiapb 
Company,  If  It  had  an  agent  at  Pelham.  and 
any  extraordinary,  sudden,  providential  cause 
required  the  agent  to  leave  tbe  office  suddenly 
to  attend  to,  would  be  excused  for  tbe  dday 
that  might  occur  by  reaacm  of  the  agent  bdnc 
required,  by  an  extraordinary  providential  oc- 
currence, leaving  the  <^ce  suddenly,  it  would 
not  be  liable,  although  there  was  delay;  bat 
If  the  cause  of  the  agent  leaving  the  office,  and 
not  being  there  at  tbe  usual  hours  be  had  be- 
fore, was  of  a  nature  that  the  agent  conld 
have  notified  his  company  to  have  some  one 
else  there  to  have  received  the  dispatches,  fbm 
the  telegcaph  company  would  not  be  excused 
on  account  of  the  agent  leaving  tbe  <^lce  un- 
der that  onergeucy.   In  other  wwda*  if  tin 
agent's  wife  was  about  to  be  cotffined.  and  it 
was  not  a  sadden  emergency  that  required 
him  inunedlatdy  to  drop  everything  and  go  to 
bis  house,  without  having  time  to  notify  hi* 
company,  or  for  tbe  ocnnpany  to  make  an; 
necessary  arrangements  to  have  aome  one 
there  in  hla  place,  that  would  be  a  providential 
occurrence,  that  would  excuse  the  oonapany  on 
account  of  the  agent  having  to  leave  so  sud- 
denly before  be  could  noUi^  tbe  compai^; 
but.  If  the  emergency  was  only  of  such  slow 
progress  that  tbe  agmt  vas  aware  of  what 
would  bappoi  beforehand.  It  was  the  dnty  of 
tbe  agent,  aa  he  was  agent  of  the  conofmny.  to 
have  bad  some  way  that  the  diapatfdiea  ccmiM 
be  received  and  forwarded  at  that  office  when 
he  left    If  bis  wife  was  about  to  be  o» 
fined,  and  be  knew  It,  and  there  was  no  sou- 
den  or  dangeroos  emergency  that  xteqiilced  bits 
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to  rash  off  ftom  the  office  at  once,  tf  he  had 
plenty  of  time  to  notify  the  company  to  hare 
an  agent  there  to  take  his  place,  so  the  public 
would  not  be  inconvenienced,  then  the  tele- 
graph company  would  not  be  excused  for  the 
delay,"  "The  agent  at  Pelham  was  only 
bound  onder  the  law  to  receive  and  deliver 
messages  at  his  office  during  the  usual  office 
hours  fixed  by  his  superior  officer  or  employer, 
If  the  hours  so  fixed  are  reasonable.  If  the 
agent  was  employed  by  the  S.  F.  &  W.  Ry. 
under  this  employment,  and  by  direction  of 
this  company,  then  the  railroad  company  could 
fix  his  hours.  He  was  only  bound  by  such 
office  hours  as  it  fixed  for  him;  but  if  he  went 
on  and  exercised  other  office  hours  beymd 
them,  usually  and  ordinarily,  and  led  the  paXh 
He,  by  so  doing,  to  believe  that  they  could  re- 
ceive and  send  dispatches  up  to  [that  tim^, 
the  Western  Union  would  be  bound  up  to  that 
time.  The  distinction  is  this:  The  Rg«kt  was 
not  compelled,  not  the  WesteiD  Union  Com- 
pany compelled,  to  have  any  other  office  hours 
exc^t  those  fixed  by  the  nilroad  company. 
The  agent  oonld  liave  left  there  every  evmlng 
at  6:30  If  he  had  seen  proper,  and  If  be  did 
leave  there  at  6:80  every  day  the  Western 
Union  Telegraph  Ck)mpai^  would  not  be 
bound  for  any  dispatch  sent  to  Pelham  after 
6:30  Ml  account  oC  the  delay,  or  that  was  deliv- 
ereA  In  Albany  after  6:30,  but  although  the 
agent  had  the  privilege  of  leaving  at  6:80.  un- 
der the  rules  established  by  the  railway  com- 
pany, if  be,  notwltbatandlng,  usually  and  OTdl- 
narUy  went  iMick  there,  and  remained  thwe 
until  8  <^cIock,  lending  and  reoeirfng  dis- 
patches for  the  onnpany,  ttutt  conduct  on  bis 
part  would  make  ttaat  the  usual  office  houn^ 
and  the  company  would  be  bound  by  it." 

Gustln,  Onerry  &  Hall,  for  plaintiff  In  error. 
D.  H.  Pope,  for  defendant  In  efxor. 

PBB  CURIAM.   Judgment  reversed. 


(H  Ok.  3»> 

FREEMAir  et  al.  v.  PRENDERGAST. 
tSnpreme  Coart  of  Georgia.    Jone  18,  1894.) 

FbOCIBDINS  to  B0B8T1TUTB  TBCSTBB— NbCBSSAST 

Fautibs— HiKOK  BByBricti.BtC8— PoWBB  or 
Salb — CoKBTKucnoN  ov  Dbbd. 

1.  Where,  io  the  year  1847.  before  the  adop- 
tion of  the  Code,  the  snperior  court  of  the  appro- 
priate coanty  oitertainea  the  petition  of  trustees 
prating  that  they  be  discharged  from  their  tros- 
teeahip,  and  that  another  be  substituted  in  tlieir 
place,  and  where  the  coart,  ia  acting  upoo  the  pe- 
tition, undertook  to  guard  and  protect  the  interest 
of  remaioder-men.  aU  of  whom  were  minors  at 
the  time,  and  for  tiiat  purpose  exacted  bond  and 
security  of  the  newly-appointed  trustee,  and 
where  the  creator  of  the  trast,  who  was  the  father 
of  the  remainder-men,  expressly  assented,  in  writ- 
big,  to  the  discharge,  and  to  the  appointment  of 
tlie  particniar  person  who  was  selected  to  fill  the 
vacaoCT,  the  infant  remainder-men  were  not  inilis- 
pensable  parties  to  the  proceeding,  bat  It  was  dis- 
cretionary with  the  court  to  require  them  to  be 
made  parties  or  not,  and  to  proceed  with  or  with- 
out having  them  notified,  and  with  or  without  an 
•zpreaa  order  anx^tiiiK  a  goardlan  ad  litem  to 
represent  Hiem.   And  the  ooort,  in  the  exercise  of 


its  ^acretion,  having  granted  the  prayer  of  tiie 

petition,  and  appointed  a  new  trustee,  and  he  hav- 
ing  given  the  bond  and  security  required,  the  Judg- 
ment or  decree,  even  if  irregular,  was  not  void, 
and  when  attacked  collaterally,  more  than  40 
years  afterwards,  will  not  be  disregarded,  or  treat- 
ed as  a  nullity,  but  will  be  upheld  as  good  and  val- 
id, so  far  as  necessary  to  protect  third  persona  in 
rights  of  property  fairly  acquired  under  it,  or  in 
consequence  of  autliority  whldi  it  was  intended 
to  confer  upon  the  court's  appointee.  Under  all 
the  circumstances,  the  fattier  of  the  minors  should 
be  treated  as  their  guardian  ad  litem,  recognised 
by  court,  though  not  formally  appointed,  as 
anch.  As  to  the  substance  of  the  matter,  he  was 
their  guardian  ad  litem. 

2.  The  power  of  sale  conferred  by  the  trust 
deed  upon  the  original  trustees  passed  to,  and 
could  be  legally  exercised  by,  the  new  tmstee  ap- 
pointed by  the  court,  the  order  of  appointment 
expressly  providing  that  he  was  to  be  clothed  with 
ell  the  powers  which  they  possessed.  TTie  power 
of  sale,  being  not  merely  unilateral,  but  matter  of 
express  covenant  in  the  deed  between  the  parties 
thereto,  was  not  one  involving  personal  trust  or 
confidence,  but  was  a  power  pertaining  to  the 
trusteeship,  or  the  office  and  diaracter  of  trustee^ 
and  was.  moreover,  a  power  conpled  with  an  in- 
terest; the  trustees,  as  such,  bemg  clothed  with 
the  I^al  titie  and  estate  in  the  trust  property, 
which  estate  was  the  entire  fee,  inasmnch  as  the 
beneficiaries  consisted  of  a  married  woman  as 
tenant  for  life,  and  of  minor  diildren  in  remain- 
der, and  the  holding  In  trust  being  expressly  de- 
clared by  the  deed  to  be  for  the  remainder-moi  as 
well  as  for  the  life  tenanL  and  some  of  the  ob- 
jects of  the  trust  clearly  indicating  tiiat  they  were 
to  be  executed  irrespective  of  whether  slie  were 
alive  or  dead. 

3.  No  extinction  of  the  power  of  sale  resulted 
from  the  payment,  prior  to  the  exercise  of  the 
power,  of  all  the  debts  of  the  creator  of  tiie  trust, 
the  power  being  broad  enough  to  comprehend  all 
the  trust  propertr.  and  to  embrace  a  sale  for  rein- 
vestment as  weu  as  a  ssle  to  pay  debte. 

4.  On  tile  ftuits  in  evidence,  there  was  no  er> 
ror  in  ffirecting  a  verdict  for  tlie  defendant. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Chatham  coun- 
ty; Robm  Falllgant,  Judge. 

Action  by  Elizabeth  D.  Freeman  and  an- 
other against  Mary  A.  Prendergast  individ- 
ually, and  as  executrix  and  trustee.  From 
a  judgment  for  defendant  plaintiffs  bring 
error.  Affirmed. 

Lanier,  Anderson  &  Anderson,  Preston, 
Giles  &,  Polhlll,  R.  B.  Richards,  and  Nor- 
wood &  Cronk.  for  plaintiffs  in  error.  Gar- 
rard. Meldrlm  &  Newman  and  Dounark 
&  Adams,  for  defendant  In  error. 

LUMPKIN.  J.  Under  a  decree  of  the  en- 
perior  court  of  Chatham  county,  George  D. 
Millen  became  entitled  to  oertain  real  and 
personal  property,  as  his  distributive  share 
In  the  estate  of  John  MUlen.  The  raJty 
included  land  in  ttaat  county  and  In  the 
county  of  Jasper.  On  the  14th  day  of  June, 
1846.  George  D.  Millen  executed  and  deliv- 
ered to  Cornelia  M.  Millen  and  Jacob  Wald- 
bui:g,  as  trustees,  a  deed,  which,  after  re- 
citing the  conveyance  to  Jacob  Waldburg, 
upon  certain  trusts,  of  a  tract  of  land  In 
the  county  last  mentioned,  proceeded  as  fol- 
lows: 

"And  whereas,  the  said  George  D.  Is  now 
desirous  of  conveying  tbe  rest  and  residue 
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of  his  dlfltzibutlTe  «liare  of  the  real  and 
personal  estate  of  ttae  said  Jobn  Hlllen  to 
said  parties  of  the  second  part  tOomella  M. 
Mlllen  and  Jacob  Waldburg],  upon  the  uses 
and  tarusts  hereinafter  mentioned:  Now,  this 
Indenture  witnesseth  that  the  said  George 
D.,  for  and  In  conedderatI<»i  of  the  natural 
lore  and  affection  -which  he  hath  and  bear> 
eth  onto  his  wife  and  chlldrui.  and  In  fnr^ 
ther  consideration  of  the  sum  of  one  dol- 
lar to  him  In  hand  paid  by  the  said  Cornelia 
M.  and  Jacob,  and  for  other  good  and  val- 
uable consideration  him  h^eunto  moving, 
hath  bai-gained,  sold,  and  delivered  unto  the 
said  Gomtila  M.  and  Jacob,  and  to  the  sur- 
vivor of  them,  and  to  the  executors  or  admin- 
istrators of  such  sui-vlvor,  all  the  estate, 
property  real  and  personal,  claims,  demands, 
choses  In  action,  and  ready  money,  which 
he,  the  said  George  D.,  is  entitled  to  as  dis- 
tributee of  the  eatzte  of  the  late  John  MlUen, 
as  aforesaid,  except  the  land  In  Jasper  coun- 
ty, above  mentioned,  as  conveyed  to  Jacob 
Waldburg  upon  certain  trusts.  To  have 
and  to  hold  the  same  unto  the  asid  Cor- 
nelia U.  and  Jacob,  and  the  survivor  of 
them,  and  the  executors  and  administrators 
of  such  snrviror.  In  trust,  nevertheless,  to 
pay  out  of  the  proceeds  derived  from  the 
sale  of  the  said  property  herein  conveyed, 
or  any  part  thei-eof,  in  the  first  place,  any 
debts  lawfully  and  Justly  due  or  owing  by 
the  said  George  D.  to  any  person  or  persons, 
without  any  preferences,  except  such  as' are 
or  may  be  given  by  the  laws  of  G^rgia; 
and  after  such  debts  have  been  paid  or 
compromised,  so  as  to  leave  do  legal  or  just 
claim  which  now  exists  against  him,  then, 
In  further  trust,  to  hold  the  rest  and  residue 
of  said  estate,  real  and  personal,  for  the 
sole  use,  benefit,  and  behoof  of  Mary  S.,  tbe 
wife  of  said  George  D.,  for  and  during  the 
term  of  her  natural  life,  and  not  subject  to 
the  future  debts,  contracts,  or  engagements 
of  the  said  George  D.,  or  of  any  future  liue- 
band  with  whom  sbe  may  Intermarry;  and, 
from  and  after  the  death  of  the  said  Mary 
3.,  then  In  further  trust  to  and  for  tlie  chil- 
dren of  the  said  George  D.,  to  them,  their 
heirs,  executors,  administrators,  and  assigns 
forever,  as  tenants  in  common,  nnd  not  as 
joint  tenants;  but  if  any  or  either  of  said 
children  shall  die  mimarried,  or  under  legal 
age,  then  the  share  of  him  or  her  shall  go 
to  the  survivors,  and  so  on  to  the  last  sur- 
vivor, and  to  and  tor  no  other  use.  Intent, 
or  purpose  whatsoever.  And,  for  the  pur- 
pose of  carrying  this  instrument  more  fully 
into  effect,  he,  the  said  George  D.,  doth 
hereby  appoint  the  said  Cornelia  M.  and  the 
said  Jacob,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  such 
survivor,  his  attorneys  or  attorney  Irrevoca- 
ble, to  ask,  demand,  receive,  sue  for,  any 
and  all  of  the  estate  and  preralt^es  hereby 
conveyed,  and  to  defend,  either  in  their  own 
names  or  In  the  name  of  the  said  George 
D.,  any  suits  that  may  be  brought  against 


them  or  him.  having  any  rdatlon  to  fbt 
matters  herein  contained:  and  it  Is  also 
ha«by  covoianted  and  agreed  by  and  be- 
tween the  parties  to  these  presents  that  the 
said  Cornelia  H.  and  Jacol^  and  the  sur- 
TtvOT  of  them,  and  the  exeentors  and  ad- 
ministrators of  such  snrrltor,  shall  have 
power  to  sell  and  dispose  of  any  or  aU  of 
the  iH^mlses  herein  mentioned,  to  such  pur- 
chaser and  purchasers,  and  upon  such  trams, 
as  may  to  them,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such 
survivor,  seem  advisable,  reinvesting,  how- 
ever, BO  much  of  the  proceeds  derived  tbere- 
from  as  may  not  be  necessary  to  pi^  off 
the  debts  of  the  said  George  D.,  upon  the 
same  uses  and  trusts  as  are  h^elnbefore 
mentioned." 

In  April,  1847,  Cornelia  M.  Mlllen  and 
Jacob  Waldburg  filed  In  the  superior  court 
of  Jasper  county  a  petition,  which,  after  re- 
citing, among  other  things,  the  making  of 
the  above-mendoned  deed  of  June  14,  1845, 
alleged  that  after  the  payment  of  the  debte 
of  the  said  George  D.  Mlllen  there  were  left 
in  their  hands,  as  trustees,  a  certain  describ- 
ed lot  of  land  In  Ghatbi>m  county,  contain- 
ing 10  acres,  more  or  less,  and  a  balance  of 
^107.56  In  ready  money.  The  petition  further 
alleged  that  the  petitioners  resided  in  the 
city  of  Savannah,  "far  removed  from  the 
cestnis  que  trustent,"  and,  becanse  of  "the 
great  Inconvenience  and  trouble  necessarily 
IncuiTed  In  the  management  and  direction 
of  said  estate,"  prayed  that  they  "be  dis- 
charged from  said  trusteeship,  and  some  oth- 
er fit  and  proper  person  be  substituted  in 
their  place."  Accompnuylng  this  petition 
were  the  following  papers: 

"We  •  ♦  •  do  hereby  express  to  his 
honor,  Judge  iMeriwether,  our  entire  willing- 
ness to  the  discharge  of  Jacob  Waldburg 
and  C.  M.  Mlllen,  as  trustees  for  said  Alary 
S.  Mlllen  and  her  children,  made  by  said 
G.  D.  Mlllen,  conveying  the  portion  of  the 
estate  of  Col.  John  Mlllen,  late  of  Savannah, 
which  accrued  to  said  G.  D.  Mlllen.  and  for 
the  appointment  by  the  court  of  Grief  I<lncb 
as  trustee  to  cari7  out  and  execute  said 
trust  [Signed]  G.  D.  Mlllen.  Mary  S.  MH- 
len.    23  AprU,  1847." 

"At  the  request  of  George  D.  Milieu  and 
his  wife,  Mary  S.  Mlllen,  I  have  consented  to 
be  appointed  trustee  for  said  Mary  S.  and 
their  children  In  room  of  J.  Waldburg  nnd 
C.  M.  Mlllen,  the  present  trustees.  [Signed] 
Grief  LInch.    Witness:    John  W.  Bnmey." 

An  order  was  passed,  and  entered  upon  the 
minutes  of  Jasper  superior  court,  the  mate- 
rial portion  of  which  is  as  follows: 

"Upon  the  application  of  Cornelia  M.  MIll^ 
and  Jacob  Waldburg,  trustees  of  Mary  S. 
Millen,  the  wife  of  George  D.  Mlllen,  and  the 
children  by  said  marriage,  a^ng  for  a  dis- 
charge from  said  trusteeship,  and  the  ap- 
pointment of  Grief  Llnch  as  trustee,  *  •  • 
it  Is  ordered  that  Grief  Llnch  be  appointed 
ti-ustee,  and  be  clothed  with  all  tiie  powers. 
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and  subject  to  all  the  responsibilities,  of  tbe 
ozlgiiial  trnstees,  upon  bis  giving  bond,  witU 
good  and  sufficient  security,  In  tbe  sum  of 
five  thousand  dollars  *  *  *;  and  that  this 
order  shall  not  discharge  Cornelia  M.  MUlen 
and  Jacob  Waldburg,  as  trustees  as  afore- 
said, from  any  liability  whatevw  for  any  of 
'their  former  acts  and  doings." 

Grief  Linch  gave  the  bond  required  by  this 
order,  and  undertook  to  discharge  the  duties 
of  the  trust  The  children  of  George  D.  and 
Mary  S.  Milieu  wem  not  made  parties  to  the 
proceeding  for  a  change  of  trustees,  nor  was 
a  guardian  ad  litem  appointed  for  them. 
Afterwards,  on  the  6th  day  of  April,  1849, 
Grief  Llnch,  as  trustee,  under  and  by  virtue 
of  the  appointment  made  as  above  stated, 
sold  and  conveyed  to  Michael  Prendergast,  of 
Chatham  county,  under  whom  the  defendant 
In  the  present  case  holds,  certain  land  em- 
braced in  the  pr<^erty  conveyed  by  George 
D.  MiUen  under  the  deed  of  June  14,  1846, 
and  which  Includes  the  land  now  In  con- 
troversy. This  deed  from  Grief  Lin<di  re- 
cited the  deed  of  1845,  the  resignation  of  tbe 
trustees  therein  named,  his  appointment  and 
qualification  as  trustee  In  their  stead,  and 
purports  to  have  been  executed  by  virtue  of 
the  power  conferred  by  the  original  trust 
deed,  with  which  he,  under  the  order  ap- 
pointing him  trustee,  had  become  clothed. 
The  plaintiffs  In  the  present  action,  being  the 
children  and  a  grandchild  of  George  D.  and 
Mary  S.  Mlllen,  claim  title  under  the  deed 
of  June  14,  1845,  as  remainder-men,  after  tbe 
doath  of  Mary  B.  MiUen,  the  life  tenant,  who 
died  September  5, 1884.  Among  other  things, 
the  plaintiffs  contended  (1)  that  the  ap[>olnt- 
ment  of  Grief  Llnch  as  trustee  was  entirely 
void;  (2)  that,  even  tf  his  appointment  was 
valid,  the  powers  conferred  upon  his  prede- 
cessors In  the  trust  did  not  pass  to  him,  and 
that,  therefore,  tbe  deed  made  by  him  April 
6, 1849,  was  without  authority,  and  passed  no 
title  to  Michael  Prendergast;  and  (8)  that  the 
power  of  sale  conferred  In  the  original  trust 
deed  upon  Cornelia  M.  Mill^  and  Jacob 
Waldburg  had  been  exhausted  by  them  be- 
fore any  change  of  trustees  was  made,  be- 
cause, as  the  plaintiffs  Insisted,  this  power 
was  given  to  the  trustees  only  for  the  pur- 
pose of  raising  money  to  pay  off  the  grantor's 
debts,  and  their  petition  to  be  relieved  of  the 
tmst  itself  recited  that  they  had  paid  off  all 
the  Indebtedness  of  George  D.  Milieu.  The 
record  of  this  case  is  ^ceedlngly  voluminous. 
Many  intricate  legal  quesUons  were  raised  by 
counsel  for  the  plaintiffs  In  error,  upcm  which 
able  arguments  on  both  sides  were  made, 
and  elaborate  briefs  were  also  filed;  but,  un- 
der the  view  of  the  case  taken  by  this  court, 
it  is  unnecessary  to  consider  all  the  points 
made  in  the  record.  We  shall  confine  our- 
selves to  a  discussion  of  those  questions  only 
which  are  decisive  of  the  case  upon  its  mer- 
its, and  the  foregoing  prdlmtnnry  statements 
set  forth  all  tbe  facta  essential  to  this  par- 
pose. 


1.  The  first  of  these  Is  whether  or  not  the 
appointment  of  Grief  Linch  as  trustee,  In  lieu 
of  the  original  trustees  named  in  the  deed, 
was  valid,  the  contention  being  that  it  was 
not,  because  the  minor  remainder-men,  who 
were  beneficiaries  of  the  trust,  were  not 
made  parties  to  the  proceeding  for  the  ap* 
pointment  of  the  new  trustee.  It  must,  at 
the  outset  of  this  discussion,  be  borne  In  mind 
that  the  appointment  In  question  was  made  in 
the  year  1847,  which  was  long  before  the 
adoption  of  the  Code,  and  that  the  provisions 
of  section  4223  and  4224— prescribing  that,  in 
all  eases  of  applications  for  the  removal  of 
trustees,  all  persons  Interested  must  have  no- 
tice, and.  If  minors  having  no  guardian  are 
Interested,  that  guardians  ad  litem  for  them 
must  be  appointed  and  notified  before  the 
case  proceeds— were  not  then  in  force.  The 
petition  for  the  removal  of  Cornelia  M.  Mll- 
len and  Jacob  Waldburg,  and  the  appohit- 
ment  of  Grief  Llnch  In  their  stead,  was,  of 
course,  an  equitable  proceeding;  and  the 
question  as  to  who  are  necessary  parties  to 
proceedings  in  equity  is  often  a  very  diffi- 
cult and  uncertain  one.  Probably  the  great- 
est uncertainty  exists  as  to  when  cestuis  que 
trustent  should  be  made  parties.  In  Calv.  Par- 
ties, *212,  reference  Is  made  to  tlie  oft-quoted 
assertion  of  Lord  Eldon,  that  in  most  cases  re- 
specting trust  property  the  cestuis  que  trust- 
ent shoold  be  made  parties,  following  which 
is  the  statement  that  "this  expression  nat- 
urally suggests  an  Inquiry  in  what  cases  they 
are  not  to  be  made  parties."  Referring  tocases 
In  which  it  was  held  that  they  were  neces- 
sary parUes,  the  author  continues:  "In  the 
cases  Just  quoted  the  ^Istence  or  enjoyment 
of  the  property  is  affected  by  the  prayer  of 
the  suit  But  there  are  cases  in  which  the 
existence  of  the  property  Is  not  affected,  and 
the  only  object  is  to  transfn*  it  into  tbe  hands 
of  the  trustees.  These  two  classes  of  cases 
must  not  be  confounded  together.  In  cases 
of  the  former  class  the  Interest  of  the  cestui 
que  trust  is  immediately  affected  by  the  pro- 
ceedings. Not  so  in  cases  of  the  latter  class, 
for  they  will  not  lose  their  lien  upon  the  prop- 
erty, whether  the  tnistee  does  or  does  not 
reduce  It  Into  possession."  And  the  conclu- 
sion seems  to  be  that  In  cases  falling  within 
the  sec(»id  class  the  cestui  que  trust  need  not 
be  a  party.  The  dasslfication  above  stated 
Is  perhaps  as  nearly  accurate  as  any  which 
could  be  made,  and  we  will  undertake  to 
show  that  the  rule  deduced,  so  far  at  l^st  as 
relates  to  cases  Involving  only  the  appoint- 
ment of  new  tmstces,  is  well  supported.  Be- 
fore referring  to  authorities.  It  Is  perhaps 
well  to  observe  that  many  of  the  cases  cited 
by  counsel,  and  many  not  cited,  but  which 
have  been  examined,  are  cases  having  a  two- 
fold purpose:  First,  the  appointment  of  a 
new  trustee;  and,  second,  an  accounting  for 
and  settlement  of  the  trust  estate  by  the  re- 
tiring or  dlschai-ged  trustee,  thereby  releasing 
him  from  further  liability  for  the  trust  prop* 
I  erty.   This  latter  purpose  necessarily  In- 
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toItbs  the  trust  property  Itself,  brings  the 
Interests  of  the  trustee  in  direct  conflict  with 
those  of  the  cestui  que  trust,  and  puts  the 
case  clearly  within  the  first  class  referred  to 
by  Calvert,  In  which  the  cestui  que  trust  is 
an  indispensable  party.  Such  cases  are 
manifestly  no  authority  for  holding  that  the 
cestui  que  trust  must  be  made  a  party  where 
the  sole  prayer  Is  for  the  appointment  of  a 
new  trustee,  or,  whatever  may  t>e  the  prayer, 
where  the  sole  relief  granted  Is  such  an  ap- 
polntment  And  although  It  may  be  the  more 
common  practice  to  include  In  the  bill  or  petl- 
tlcHi  a  prayer  for  a  settlement  of  the  trust 
estate,  as  between  the  retiring  trustee  and 
the  one  to  be  appointed,  yet  It  is  not  Indls* 
pensably  necessary  that  the  proceedings 
should  have  this  twofold  purpose.  We  see 
no  reason  why  a  trustee  may  not  be  dischar- 
ged, and  a  new  one  appointed,  without  the 
proceedings  for  that  purpose  extending,  or 
being  Int^ded  to  extend,  any  further  than 
the  mere  substitution  of  trustees,  without  in- 
volving any  settlement  of  the  trust  accounts, 
or  any  release  of  the  old  trustee  from  his  11a- 
biltty  to  account  for  the  trust  property  which 
came  Into  his  possession.  The  case  In  band 
Is  exactly  one  of  this  kind,  for  It  must  not  be 
overlooked  that  the  order  appointing  Orlef 
Linch  trustee  expressly  declares  "that  tlila 
order  shall  not  discbarge  Cornelia  M.  Mlllen 
and  Jacob  Waldburg,  as  trustees  as  afrae* 
said,  from  any  liability  whatever,  if  any,  for 
their  former  acts  and  doings."  It  la  not  es- 
sential to  go  into  the  question  whether  or  not 
the  new  trustee  so  far  represented  the  minor 
beneficiaries  as  to  bind  them  by  any  settle* 
ment  he  might  make  with  the  old  trustees  as 
to  th^  acconuta.  If  bo,  there  1»  much 
strength  in  the  portion  that  the  minors 
should  have  been  heard  upon  the  questlm  as 
to  who  should  be  appointed.  U  may  be  that, 
under  the  above-quoted  terms  of  the  order, 
these  beneficiaries  BtUl  had  the  right  per- 
sonally to  bold  CiMmeUa  M.  MUlen  and  Jacob 
Waldburg  accountable  for  the  trust  funds  In 
th^r  hands,  or  for  any  waste  or  mismanage- 
ment cX.  the  trust  property  which  may  hare 
occurred  befwe  the  tUiange  In  trustees  was 
made.  Be  these  things  as  they  may,  It  must 
not  be  forgotten  that  we  are  dealing  with 
q»ecific  realty,  the  title  to  which  could  pass, 
and  we  think  did  pas8»  to  the  new  trustee^ 
upon  the  nses  and  trusts  ^pressed  in  the 
original  trust  deed,  and  as  to  this  particular 
pnqjierty  no  "accounting"  was  lU  all  neces- 
saiy.  It  was  precisely  the  same  property, 
neither  more  nor  less,  and  could  be  nothing 
else,  no  matter  who  was  trustee.  The  bene- 
ficiaries^ tha«for^  as  to  it,  could  not  snffer 
by  a  mere  (Aange  tilt  trustees.  Neither  skill 
nw  Integrity,  nor  the  want  of  either.  In  the 
new  trustee,  could  make  any  possible  dlffa>- 
ence  as  to  the  interests  of  the  benefidaries  In 
this  real  estate^  Their  equitable  owner^lp 
in  remalndn  of  the  Identical  properl7  itaelf 
was  exactly  the  same  after  the  substltntiott 
<tf  trustees  as  it  was  before;  and  according^ 


ly,  under  the  doctrine  asserted  by  Calvert, 
they  were  not  necessary  parties  to  the  pro- 
ceedings by  which  the  substitution  was  ef- 
fected. After  the  appointment  of  the  new 
trustee,  they  were  protected  by  bis  bond; 
and,  of  course,  he  then  became  accountable 
to  the  cestuls  que  trustent  for  all  the  trust 
property  which  came  Into  his  hands,  and 
for  the  proper  management  and  disposition  of 
the  same.  Under  the  KngUsh  practice,  when 
there  was  a  change  of  trustees  there  was  a 
formal  conveyance  from  the  old  to  the  new 
trustee.  It  was  th^efore  very  properly  said 
In  Hill,  Trustees,  p.  196,  that:  "The  appoint- 
ment of  the  new  trustee  by  the  court  would 
not  be  complete  without  a  conveyance  or 
transfer  of  the  trust  property  to  him.  The 
decree  therefore  usually  goes  on  to  direct  a 
proper  conveyance  of  the  legal  estate."  Un- 
der our  system,  however,  there  Is  no  formal 
conveyance  from  the  old  to  the  new  trustee, 
but  the  title  passes  to  the  latter  by  virtue  of 
his  appointment.  We  see  no  good  reason 
why  there  may  not  be  proceedings  for  the 
appointment  of  a  new  trustee  which  do  not 
Involve  a  final  settlement  with,  and  release 
of,  the  retiring  trustee;  and  as,  in  such  case, 
the  only  question  to  be  passed  upon  Is  merely 
the  substitution  of  trustees,  we  are  satisfied 
that  the  cestuls  que  trustent  are  not  indis- 
pensable parties.  There  certainly  seems  to 
be  no  serious  dlfflculty  In  reaching  this  con- 
clusion. In  so  far,  at  least  as  the  title  to  def- 
inite and  specific  realty  may  be  affected  by  a 
substitution  of  one  trustee  for  another. 

Keeping  In  mind  the  distinction  between 
the  two  classes  <Mr  cases  mentioned  Cal- 
vert, some  of  the  difflcoltles  arfsinc  from 
the  apparently  confllctli^  dectelons  will  be 
remored.  In  the  case  of  BUlson  t.  Cook- 
son,  2  Colly.  62,  the  object  of  the  bill  was 
to  have  new  trastees  a^winted  in  the  ^ace 
of  the  heir  at  law  of  the  surrlTor  of  two 
persons  who  yraei  trustees  for  preserving 
contingent  remainders.  Antecedent  to  the 
estate  of  these  tmsteea,  and  to  the  life  e» 
tate  preceding  it,  was  a  limitation  of  a  ttxm 
of  years  to  other  trustees  to  raise  portions. 
The  vice  chanc^or  held  that  the  trustees 
of  the  twm  should  be  made  parties,  but  that 
the  portionlBts  (beneficiaries)  wwe  not  indi» 
pensable  parties.  This  esse,  howero',  is  &k- 
tiUed  to  bat  little  weight,  fOr,  M  the  estate 
<tf  the  portlontBts  could  not  be  aflfected  by 
the  change  In  the  remainder  trustees,  and 
OS  the  proceedings  could  not  Involve  any 
coDfllct  between  the  portltmlsts  and  their 
trustees,  the  former  might  appropriately  be 
r^resented  the  latter.  In  Hunter  v. 
Gibson,  16  Sim.  168,  the  r^rt  Is  very 
brief;  bat  It  appears  that  the  muter  was 
directed  to  appoint  a  new  trustee,  altbough 
some  of  the  cestuls  que  trustent  were  infants, 
and  anothor  was  out  of  the  Jmrlsdlction. 
The  suit  appears  to  hare  been  only  for  the 
purpose  of  having  a  new  trustee  aiqtoiiited. 
In  Noble  T.  Meymott,  7  Bag.  Law  &  Eq.  M, 
20  Law  J.  Ch.  612,  Which  case,  though  de- 
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dded  In  1S51,  was  not  under  the  English 
trustee  act  of  1850,  the  facts  were  somewhat 
complicated,  but  the  ruling  sufflclently  ap- 
pears from  the  following  headnote:  "E.  M. 
a.  and  his  wife,  under  a  power  of  their 
marriage  settlement,  directed  the  trustees, 
after  the  decease  of  the  survivor  of  them, 
to  receive  a  sum  of  £3,000  and  pay  It  to  their 
three  daughters,  equally.  F.  M.  N.,  one  of 
the  daughters,  upon  h^  marriage  with  S.  D., 
assigned  all  her  Interest  In  the  appointed 
fund,  by  way  of  settlement,  to  C.  R.  and  T. 
L.  Upon  C.  R.  requiring  to  be  discharged 
from  being  a  trustee,  T.  L.,  who  had  never 
accepted  the  trusts,  executed  a  deed  of  dis- 
claimer, upon  which  B.  W.  N.  and  J.  N.  were 
appointed  trustees  In  the  place  of  C.  B.  and 
T.  L.,  and  C.  R.  assigned  the  trust  fund  to 
them;  hut  the  trustees  of  the  original  set- 
tlement alleged  that  T.  L.  had  accepted  the 
trusts,  and  that  B.  W.  N.  and  J.  N.  were  not 
trustees,  and  they  refused  to  pay  the  share 
of  F.  M.  N.  to  them.  Held,  upon  a  bill 
filed  by  B.  W.  N.  and  J.  N.,  that  they  were 
duly  appointed  trustees,  and,  upon  an  ob- 
jection for  want  of  parties,  that  the  cestuis 
que  trust  and  T.  L.  were  not  necessary  par- 
ties to  the  suit"  In  Milbanfc  v.  Crane,  25 
How.  Prac.  193,  It  Is  said  that  the  jurisdic- 
tion In  this  class  of  cases  la  "a  quasi  Juris- 
diction in  rem,— a  power  over  the  trust,— 
and  is  not  acquired  by  the  service  of  process 
upon  the  cestnls  que  trust,  or  other  person 
Interested  In  the  trust  fund  or  its  preser- 
vation. It  l8  nndonbtedly  proper  and  usual, 
in  most  cases,  to  call  those  more  immedi- 
ately Interested  before  the  court,  that  they 
may  be  beard  In  the  appointmmt  <tf  a  new 
trustee.  But  this  Is  In  the  discretion  of  the 
court"  That  the  question  as  to  who  are 
the  necessary  parties  in  such  a  case  Is  one 
resting  tn  the  sound  discretion  of  the  court 
Is  also  recognized  in  several  other  cases. 
In  re  Robinson,  S7  N.  T.  261,  Is  a  leading 
case  on  the  subject  In  It  the  question  as  to 
parties  was  raised  directly;  and,  as  the 
views  expressed  coincide  closely  with  those 
which  we  have  adopted,  we  cannot  do  bet- 
ter than  quote  the  langoagre  of  Bockes,  J., 
delivering  the  opinion:  "It  Is  next  urged 
that  his  [the  trastee's]  appolntmoat  was  im- 
proper, without  notice  to  ttte  Infiint  cestuis 
que  trust  This  was  not  an  aK>licatlon  for 
the  removal  of  a  trustee  and  for  tiie  passing 
and  settling  of  his  accounts.  Had  It  been 
Bocfa,  all  parties  Interested  In  the  trust 
property  and  estate  should  have  been  noti- 
fied, and  made  parties  to  the  proceeding,  In 
the  absence  of  all  excuse  for  tiie  omission. 
But  In  a  proceeding  simply  for  the  appoint- 
ment of  a  trustee  to  execute  tmst  duties  and 
powers,  for  the  faithful  performance  of 
which  security  Is  always  requlrad,  It  Is  a  mat- 
ter of  discretion  wltii  the  court  as  to  who  no- 
tice shall  be  given  t&  The  court  tn  which 
the  application  Is  made  may  determine  and 
direct  in  that  regard;  the  appttfntment  be- 
tag  always  open  to  review  on  the  aspUcatlon 


of  any  party  Interested,  and  who  may  not' 
have  been  Informed  of  the  proceeding.  In 
applications  of  this  character,  especially,  the 
determination  of  the  question,  as  regards 
parties,  rests  very  much  upon  considerations 
of  convenience.  Indeed,  Judge  Story,  in 
speal£lng  of  the  subject  of  parties  in  actions 
and  proceedings  In  equity  generally,  re- 
marks that  the  rule  'does  not  seem  to  be 
founded  on  any  positive  and  uniform  prin- 
ciple, and  therefore  it  does  not  admit  of 
being  expounded  by  the  application  of  any 
universal  theorem  as  a  test'  He  adds,  'It 
is  a  rule  founded  partly  tn  artificial  rea- 
soning, party  Id  considerations  of  conveo- 
ience,  [>artly  in  the  solicitude  of  coui-ts  of 
equity  to  suppress  multifarious  litigation, 
and  parUy  In  the  dictates  of  natural  Justice, 
that  the  rights  of  persons  ought  not  to  be 
affected  In  any  suit  without  giving  them  an 
opportunity  to  defend  them.'  In  Harvey  v. 
Harvey,  4  Beav.  215,  it  was  said  that  It 
was  a  question  of  convenience  whether  the 
court  would  require  all  the  parties  interested 
in  the  subject-matter  to  be  made  parties. 
And  tn  Birdsong  v.  Blrdsong,  2  Head,  289, 
it  was  held  to  be  a  question  of  discretion, 
rather  than  of  absolute  right  So  It  was 
held  in  Wiser  v.  Blachly,  1  Johns.  Ch.  43S, 
by  Chancdior  Kent,  that  the  general  rule 
ttMt  all  persons  whose  Interests  may  be 
affected  by  the  decree  must  be  made  parties 
was  founded  on  convenience,  and  subject  to 
exceptions  and  modifications  according  to 
the  discretion  of  the  court"  In  De  Peyster 
V.  Beekman,  56  How.  Prac.  90,  It  was  held 
that  the  person  creating  the  trust  was  not  a 
necessary  party  to  a  proceeding  to  remove 
a  trustee,  and  that  the  question  as  to  who 
should  be  made  parties  to  such  a  proceeding 
was  within  the  discretion  of  the  court  In 
Be  Estate  of  Brick,  9  Olv.  Proc.  B.  401,  it 
was  held,  In  a  proceeding  before  the  sur- 
rogate to  remove  a  trustee  and  appoint  an- 
other In  his  place,  It  was  not  necessary  tiiat 
all  persons  Interested  should  be  made  par- 
ties, but  that  It  was  within  the  discretion  of 
the  court  to  si^  who  should  be  made  partiea 
Similar  mllngs  were  made  In  Tompkins  v. 
Moseman,  S  Bedf.  (Sur.)  406,  and  In  tAue 
V.  Lewis,  4  Dem.  (Sur.)  468.  In  Barclay  v. 
Ooodloe's  Ex'r,  83  Ky.  493  (dted  In  note  on 
page  86  of  Am.  &  Bng;  Enc.  Law),  It  was 
held  that  beneflfdaries  are  not  necessary 
parties  to  a  petition  by  a  tmstee  for  his 
discharge  and  the  appointment  of  a  new 
tmstee.  Here  the  trust  deed  conferred  upon 
the  trustee  the  power  to  name  his  own  sno- 
cesser,  bnt  the  case  Is  uevertneleBs  applica- 
ble, for  It  Is  well  recognized  that  where  such 
a  power  Is  not  used,  but  resort  Is  had  to  the 
court,  the  rules  of  law  ai^ly  the  same  as 
If  no  such  i^wer  had  been  conferred. 

Fnmi  the  foregoing  cases  it  will  be  seen 
that  there  are  veiy  high  authorities  support- 
ing the  proposition  that  the  question  as  to 
who  are  necessary  parties  in  a  proceeding  to 
aj^lnt  a  new  trustee  in  lieu  of  me  wtio  has 
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resigned,  or  been  removed,  la  one  resting  In 
the  sound  discretion  of  tbe  court  And  tiie 
rule  to  this  effiect  Is  as  well  supported  by  rea- 
son as  It  Is  by  antborlty.  One  of  the  reasons 
,  upon  whlcb  It  rests  we  bare  already  noticed 
before  dtlng  tbe  authorltleB.  Another  reason 
arises  out  of  the  practice  In  such  cases.  Un- 
der the  En^sh  chancery  practice  It  was  cus- 
tomary to  refer  tlte  appointment  of  a  new 
trustee  to  the  master,  usually  to  approve  of  a 
new  trustee  to  be  appirinted.  And  It  seems 
that  the  diancdlor  wonld  not  appoint  a  new 
trustee  without  a  referoice  to  tbe  master,  ex- 
cept where  sll  persons  were  represented,  and 
consented  to  the  appointment  Hill,  Trus- 
tees, 195. 198,  and  citations.  O'Ke^e  v.  Cal- 
tborp^  1  Atk.  18.  The  question  being  re- 
ferred to  the  master,  it  was  Us  especial  duty 
to  bear  evidence  and  Investigate  fully  as  to 
the  suitableness  and  eligibility  of  tbe  perscm 
proposed  as  tbe  new  trustee,  and,  If  no  one 
was  proposed,  then  to  select  a  fit  and  suitable 
person  to  be  appointed.  The  master,  there- 
fore, protected  the  interests  of  tbe  cestuls  que 
trustent  and  all  others  interested,  so  Car  as 
the  selection  of  a  fit  and  sultaUe  person  to  be 
appointed  as  trustee  was  concerned;  and  in- 
asmuch as  the  sole  question  involved  in  cases 
of  this  dkaracter  related  to  tbe  suitability  of 
the  person  to  t>e  appointed,  as  we  liave  al- 
ready shown.  It  follows  that  every  possible  in- 
twest  of  tbe  beneficiary  was  as  fully  pro- 
tected and  guarded  by  the  master  as  It  could 
possibly  have  been  by  a  guardian  ad  litem 
especially  appointed  for  that  purpose.  But 
under  our  practice  the  duties  of  a  master  In 
chancery  are  more  circumscribed;  many  mat- 
ters devolving  upon  tbe  chancellor  himself, 
which,  under  the  English  practice,  would  lie 
referred  to  tbe  master.  So  far  as  we  know, 
In  Georgia  the  selection  of  a  trustee  has  never 
been  referred  to  a  master.  The  chaucellur 
hears  evidence,  and  selects  a  suitable  person 
to  be  appointed  trustee,  just  as  he  would  act 
In  selecting  a  person  to  appointed  receiver; 
and,  this  being  so,  we  see  no  reason  why  the 
Interests  of  the  cestuls  que  trustent  would 
sufCer  at  his  bands  more  than  under  the  Eng- 
lish practice  of  referring  tbe  question  to  the 
master.  Why  might  not  a  Judge  of  the  su- 
perior court,  before  there  was  an  express  pro- 
vision of  law  to  the  contrary,  appoint  a  tinis- 
tee  without  having  tbe  minor  cestuls  que 
trustent  actually  represented  by  a  guardian 
ad  litem?  After  carefully  selecting  aud  ap- 
pointing a  discreet  and  suitable  person  as 
trustee,  and  requiring  ample  security  for  the 
faithful  performance  of  the  duties  of  the 
trust  it  may  be  safely  assmned  that  as  this 
action  was  favorable  towards,  and  could  not 
reasonably  be  expected  to  injure,  the  interests 
of  the  cestui  que  trust  It  was  not  of  vital 
Importance  that  he  should  be  a  party.  It  Is 
always,  however,  within  the  discretion  of  the 
court  to  determine  whether  or  not  the  cestui 
que  trust  should  be  formally  made  a  party, 
and  a  guardian  ad  litem  appointed  for  him. 
As  a  guide  to  the  exmlse  of  that  discretion 


In  tbe  present  case,  the  court  could  assuredly 
take  Into  cohsideratitui  the  facts  that  It  bad 
before  it  both  parents  of  the  cestuls  que  trust- 
ent and  knew  their  wisfaea;  that  one  of  these 
(the  tsQxeti  was  the  creator  xsi  the  trust,  and 
the  other  (the  mothet)  was  the  life  tenant 
of  the  trust  estate;  and  that  there  was  noth- 
ing In  the  proceedings  hostile  to  the  minor 
cestuls  qne  trustent,  who  were  remainder- 
men, or  which  had  any  tendency  to  bring 
their  interests  In  conflict  with  those  of  the  life 
tenant  Und^  such  <ircumstances.  It  mtglit 
well  be  expected  that  the  father  would  be  no 
kss  vigilant  In  guarding  the  interests  of  the 
minors  than  a  guardian  ad  litem  formally 
appointed  would  be.  Virtually,  the  father 
was  tbclr  guardian  ad  litem,  without  the 
formal  appointment  In  Brandon  v.  Carter 
(Mo.  Sup.)  24  S.  W.  1035,  It  was  held  that  the 
fact  that  minor  beneficiaries  were  represrated 
by  attorney,  and  not  by  guardian  ad  litem, 
did  not  vitiate  the  appointment  of  a  new  trus- 
tee; and  In  Roas  v.  Railroad  Co.,  S3  Ga.  514. 
a  decree  affecting  the  rights  of  minors,  for 
whom  no  guardian  ad  litem  was  appointed, 
but  for  whom  an  answer  was  filed  by  their 
mother,  who  was  their  guardian  by  appoint- 
ment under  tbe  laws  of  New  York,  was  al- 
lowed to  stand.  Although  this  decree  was 
pronounced  Irregular  and  unwise.  It  was  held 
to  be  not  void,  if  had  in  good  faith,  without 
fraud,  and  with  Intent  to  protect  the  minors. 
Tbe  fact  that  the  mother  was  guardian  by  ap- 
pointment in  another  state  did  not  make  her 
guardian  here,  nor  anthorlze  her  to  represent 
the  children  as  guardian  In  the  courts  of  this 
state.  She  was  really  no  more  than  a  de 
facto  guardian  ad  litem,  if  such  an  expres- 
sion may  be  tised.  After  citing  authorities, 
Judge  IMcCay  says  (page  528);  "The  failure 
to  appoint  a  guardian  ad  litem  In  a  regidar 
chancery  suit  would  seem,  therefore,  rather 
an  irregularity  than  a  defect,  like  want  of 
serv'Ice."  Again,  on  pages  530,  531,  he  says; 
**Thelr  mother  [meaning  the  mother  of  the 
minor  defendants]  appeared  by  aclmowledg- 
ment  of  service,  as  tbeir  guai'dian,  and  by 
eminent  counsel.  The  only  defect,  so  far  as 
the  parties  are  concerned,  was  that  no  fonnal 
order  was  passed  appointing  a  guardian  ad 
litem.  A  guardian  did  appear,  the  court  rec- 
ognized tliat  guardian,  and  throughout  the 
whole  proceeding  tbe  rights  of  tbe  infants 
were  taken  care  of."  In  Watkins  v.  Lawtou, 
69  Ga.  072,  It  was  held  that  where  one,  for 
himself,  and  as  next  of  kin  for  certain  mi- 
nors, filed  a  bill  in  equity,  and  there  was  a 
cross  bill,  to  which  the  mmor  complainants 
were  made  resijondents,  they  were,  in  the  ab- 
sence of  fraud,  bound  by  the  decree  rendered, 
though  there  was  no  formal  order  appointing 
the  principal  complainant  In  the  main  bill 
1  heir  gtinrdian  ad  litem.  But  if  we  are  con  ect 
in  holding  that  the  court  in  its  discretioa. 
could  lawfully  pass  the  order  to  change  the 
trustees  without  making  the  minor  ce*tuis  que 
trustent  parties,  It  Is  unnecessary  to  further 
pursue  the  Inquiry  as  to  the  grounds  upon 
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whJch  that  discretion  was  ezmiised,  or  as  to 
whether  the  discretion  of  the  court  tras  wise- 
ly exercised  In  this  particular  instance.  Even 
if  the  court  erroneously  exercised  its  discre- 
tion, yet,  as  It  had  Jurisdiction,  its  Judgment 
or  decree  would  not  be  yold,  and  would  there- 
fore be  upheld,  as  aKalnst  a  collateral  attack 
like  that  in  tlie  present  case.  The  presump- 
tions which  attach  in  favor  of  Jadgm^its  and 
decrees  rendered  by  coiuts  of  general  Jurisdic- 
tion apply  even  to  formal  orders  passed  by  a 
chancellor  at  chambers.  See  Pease  v,  Wag- 
non,  93  Oa.  301,  20  S.  E,  (137.  In  Milbank  t. 
Crane,  supra,— a  case  inyolTlng  the  legality  of 
the  appointment  of  a  new  trustee,  but  being 
a  collateral  attack  on  such  appointment,— it 
was  said:  "The  appointm^t  of  the  new  trus- 
tee is  Tolid,  even  if  it  should  be  thought  to 
be  irregular,  or  even  imprudent  and  Indla- 
creet,  to  make  the  apptdntment  without  farni- 
al  notice  to  and  summons  ot  those  interested." 
And  in  Dyer  t.  Leacb,  91  CaJ.  193,  27  Pac. 
598.— a  case  Invotvii^  the  same  question,— It 
Is  said:  "As  the  attack  made  here  upon  the 
order  of  the  court  appointing  Htbbard  trustee 
is  collateral,  it  cannot  be  aoccessfnl  nnlesa 
sndb  order  la  absolutely  Told,  bat  we  do  not 
think  It  void.  The  curroit  of  authorities  la 
to  the  point  that  In  such  a  case  it  is  discre- 
tionary with  the  court  what,  if  any,  notice 
shall  be  given."  To  the  same  effect  is  the 
language  of  Smith,  J.,  in  Gnrtis  t.  Smith, 
60  Barb.  12:  "It  la  also  urged  by  the  demur- 
ring parties  that  the  appointment  of  tbe  plain* 
tiff  as  tmstee  was  void  tor  aevnal  reasons, 
among  which  are  the  fc^lowtng:  That  he  was 
appointed  on  petition,  merely,  and  not  by  bill; 
that  the  cestui  Que  trust  was  not  a  party  to 
the  iffoceeding;  and  that  the  other  persons 
contingently  interested  In  the  firad  were  not 
made  parties.  It  Is  a  suffldent  answer  to 
these  several  points  to  say  that  tb^  are  m«e 
Itregularitles,  at  tbe  most,  and  do  not  touch 
the  validity  of  the  oppointment."  We  do  not 
care  to  entv  Into  a  dlscnS^n  of  the  numer- 
ous cases  cited  and  relied  upon  by  tbe  counsel 
for  tbe  plaintiffs  In  error.  Many  of  them,  by 
the  application  of  the  principles  seated,  can 
be  dlstingulBbed  frt»n  the  case  at  bar;  and 
such  at  tbem  as  cannot  be,  but  which  are  In 
direct  cwfllct  with  the  conclusion  we  have 
reached,  we  feel  constrained  to  say  are  not. 
In  our  opinion,  snpputed  by  the  weight  of 
reason  or  ftntbority.  We  are  very  well  sat- 
isfied that  tbe  court  btiow  correctly  upheld 
the  appcrfntment  of  Grief  Uncb  oa  tmstee. 

2.  The  next  question  of  vital  Importance  Is 
whether  or  not  tbe  powers  conferred  aimn 
the  trosteea  named  in  the  deed  made  June 
14,  184B,  passed  to,  and  conld  be  legally  ex- 
erdsed.  by,  Orlef  Uncb.  as  their  auccessw  In 
th9  tmsL  In  so  ftr  as  tbe  order  of  appoint- 
ment conld  accomplish  this  purpose,  It  did 
so,  for  It  expressly  declared  that  Orlef  Llnch, 
the  new  trustee,  "be  dotbed  with  all  tbe 
powers,  and  subject  to  all  tbe  responsibili- 
ties, of  tbe  mrlginol  tnurteee.  upon  his  giving 
bwd,  with  good  and  sufficient  security,  In 


tbe  sum  of  five  tbooaand  dollars."  We  do 
not  wish  to  be  understood  as  asserting  that 
the  order  appointing  the  new  trustee  could 
confer  upon  him  a  power  of  sale,  if  none  ex- 
isted in  tbe  orUcinal  instrument  by  which 
his  predecessors  were  appointed.  Nor  do  we 
mean  to  say  that,  where  the  original  Instru- 
ment did  confer  upon  the  trustees  thereby 
appointed  a  power  of  sale,  their  successor 
could  not  exercise  it  unless  the  order  ap- 
pointing him  expressly  so  declared.  But, 
certainly.  If  tbe  power  was  one  which  could 
legally  pass  from  the  first  trustees  to  their 
successor,  it  was  appropriate  to  so  provide 
in  the  order  of  appointment  At  any  rate, 
the  order  appointing  Grief  Llnch  having  un- 
dertaken to  clothe  him  with  all  the  powers 
possessed  by  Cornelia  M.  MlUen  and  Jacob 
Waldbui^,  It  Is  at  least  free  from  attack  be- 
cause of  a  failure  so  to  do.  It  aeons  to  be 
a  well-settled  and  time-honored  principle 
that  where  a  wUl  or  deed  confo^  upon  trus- 
tees or  executors  a  power  Involving  a  purely 
personal  trust  or  confidence,  and  It  Is  ai>- 
parent  that  the  testator  or  grantor  expected 
and  Intended  that  tbe  person  appointed  to 
carry  out  his  direction  should  exercise  a  per- 
sonal dlBoetion  In  so  doing,  the  power  con- 
ferred will  not  pass  to  a  successor  appoint- 
ed by  the  court  Thus,  In  HIbbard  v.  Lamb, 
1  Amb.  309,  It  appeared  that  the  testatrix,  Es- 
ther Blunden,  by  will,  gave  several  l^acles, 
payable  out  of  ber  estate;  the  residue  to  be 
disposed  of  In  charity  to  such  persons  and  in 
sncb  manner  as  her  executors,  or  the  snr- 
vlvors  of  them,  should  think  fit  Four  ex- 
ecutors were  nominated;  two  of  tbem  died, 
and  another  became  very  Infirm;  and  tba«- 
upon  Lord  Hardwicke  referred  to  the  master 
the  appointment  of  additional  trustees  to 
sustain  the  ajmolties,  but  said  the  new  trus- 
tees could  not  dispose  of  tbe  residue  in  chari- 
ty. It  being  a  trust  confined  to  the  executors 
personally.  Again,  in  4  Vln.  Abr.  MSG,  we 
find  reported  a  case  involving  the  constmo-  ' 
tlon  of  the  will  of  one  Timothy  Wilson, 
w-her^  the  testator  provided  that  in  a  cer^ 
tain  contingency  the  executors  were  to  die- 
pose  of  his  real  and  personal  estate  "to  such 
of  bis  relations,  of  bis  mother's  side,  who 
were  most  deserving,  and  In  such  manner  as 
tbey  saw  fit,  and  for  sncb  charitable  uses 
and  purposes  as  they  should  also  think  most 
proper  and  convenient"  One  of  the  trustees 
declined  to  act,  and  was  compelled  by  de- 
cree to  assign  tbe  trust  as  the  mastw  should 
direct  The  master  of  tbe  rolls  held  that  ' 
the  power  given  by  the  will  to  the  trustees 
of  distributing  tbe  testator's  estate  as  tbey 
saw  fit  was  at  an  end,  and  could  not  be  oe- 
islgned  over;  and  accordingly  directed  that 
one-half  of  the  estate  should  go  to  the  tes- 
tator's relations  on  the  mother's  side,  and 
the  other  half  to  charltoble  uses.  The  doc- 
trbie  of  these  ancient  and  respectable  au- 
thorities has,  so  far  as  we  are  Informed, 
been  followed  down  to  tbe  present  day.  We 
happen  to  have  before  na  Just  now  a  case 
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la  point  on  this  qaestlon,— that  of  Drum- 
mond'a  Adm'r  t.  Jtmee  (N.  3.  Cb.)  13  Atl.  611; 
and  others  to  the  same  effect,  and  in  great 
numbera,  conid  easily  be  found.  The  ques- 
tion, however,  is  an  entirely  different  one 
when  the  power  conferred  is  not  merely  uni- 
lateral, but  matter  of  express  coTenanlT  In 
the  deed,  and  not  one  inTolrIng  personal 
trust  or  confidence,  but  properly  perttUniog 
to  ttie  office  of  trustee,  and  especially  Is  this 
80  when  it  Is  a  power  coupled  with  an  inter- 
est. We  think  It  becomes  obvious,  from  an 
Inspection  of  the  deed  of  George  D.  Mlllen, 
that  it  was  not  his  intention  to  create  In 
Cornelia  M.  MUlen  and  Jacob  Waldburg  a 
mere  personal  trust  as  to  the  sale  of  his 
estate.  The  Instrument,  as  will  have  been 
seen,  expressly  confers  upon  them,  "and  the 
snrviTor  of  them,  and  the  executors  and  ad- 
mlntatrators  of  such  survivor,"  a  power  to 
sell  "upon  such  terms  as  may  to  them,  or 
the  BurvtTor  of  tbem,  or  the  ezecutcnw  or 
admlnlstntors  of  sneh  sorviTOr,  seem  ad- 
visable." It  Is  therefore  manifest  that  the 
maker  of  this  deed  did  not  contemplate  that 
the  power  should  be  exwdsed  by  the  named 
trustees  and  none  others,  cx  that  it  should 
cease  to  be  operative  in  can  of  their  death 
or  resignation.  Undoubtedly,  under  this 
deed,  the  power  of  sale  would  have. gone  to 
the  "executors"  or  "adminlstrattws"  referred 
tOt  for  the  deed  expressly  so  declares.  If 
the  word  "sncceasors"  had  also  been  used, 
there  would  be  no  room  to  doubt  that  a  sue* 
ceaaor  duly  appointed  the  court  vould 
have  succeeded  to  the  powers  of  sale  be- 
longing to  the  original  trustees.  As,  bow- 
ever,  the  deed  did  not  eipressly  extend  the 
power  of  sale  to  the  successors  of  the  tma> 
teea  named,  and  as  the  sale  upon  the  validity 
of  which  this  case  tuma  was  not  made  by 
Gom^la  M.  Millen  and  Jacob  Waldburg,  w 
the  survivor  tit  them,  or  by  any  executor  or 
admtnlBtntor  of  such  surrlvor,  but  by  a 
trustee  appointed  by  the  court,  the  question 
Is,  did  the  power  of  sale  go  to  that  trustee? 
If  so,  he  acqtUred  it  under  the  order  of  court, 
and  by  operation  of  law.  upon  a  proper  con- 
struction of  the  deed,  a.aA  not  by  the  donor's 
express  dedaratlott.  Under  this  deed,  the 
trustees  ven  dothed  with  the  legal  title 
and  wtato  In  the  trust  property,  and  the 
same  was  an  eetato  in  the  entire  fee,  because 
the  beneficiaries  consisted  of  a  married  wo- 
man,  as  tenant  for  Ufe^  and  of  minor  chlldrra 
In  remidnder;  and  the  deed  pWn^  and  die* 
tlnctly  declares  tlut  the  holding  in  tnut 
shall  be  for  the  remainder-men  as  well  aa  for 
the  life  tenant.  Besides,  some  of  the  ob- 
jects of  the  trust  ctearly  indicate  that  they 
were  to  be  ttCMUted  irrespective  of  whether 
tbe  tenant  for  life  were  alive  or  dead.  Tot 
Instance,  the  power  to  sell  for  the  purpose 
of  paying  the  debts  of  George  D.  Millen  was 
evidently  to  be  exercised  even  if  Mrs.  Mary 
8.  Ulllen,  the  life  tenant,  should  die  before 
the  debts  were  all  paid.  Such  being  the 
dULiacter  of  the  deed,  we  think  tbe  power  of 


sale  passed  to  the  duly-appointed  successor 
of  the  original  trustee  "A  trustee  who 
has  been  duly  appointed  under  a  power,  and 
in  whom  the  legal  estate  in  the  trust  proper- 
ty has  been  vested  by  a  proper  conveyance 
or  assignment,  stands  precisely  in  the  same 
situation,  and  is  invested  with  tbe  same 
powers  and  prlTlleges,  with  reference  to  the 
trust  estate,  as  If  he  had  been  originally  ap- 
pointed a  trustee,  with  the  exception,  indeed, 
of  discretionary  powers  personally  given  to 
the  original  trustees."  Hill,  Trustees,  188. 
To  the  same  effect,  see  2  Perry,  Trusts,  f  503, 
where  tbe  following  language  Is  used:  **But, 
where  the  estate  is  transferred  to  trustees 
duly  appointed  nndw  a  power,  the  trans- 
ferees take  the  estate  and  office  together, 
and  can  exercise  the  power.  But,  where 
the  court  appoints  new  trustees,  It  cannot 
communicate  arbitrary  or  dlscretlcnury  pow- 
ers to  them,  unless  the  Instrument  of  trust 
confers  such  powers  np<m  the  trustees  for 
the  time  being,  or  th^  are  annexed  to  the 
office.  If  a  power  is  given  to  a  trustee,  his 
heirs  and  asalgns,  and  a  new  trustee  is  ap- 
pc^nted,  and  a  vesting  order  made,  tha  new 
tmstee  may  execute  the  power  under  the 
word  'assigns.* "  In.  Johnson  v.  Guiriilng,  4 
Shars.  &  B.  Lead.  Gaa.  Beal  Prop.  p.  6,  we 
find  an  elaborate  d&cusaion  concerning  the 
execution  of  powers  by  a  survlTing  donee^ 
or  by  substitute.  On  page  53  the  following 
language  occurs:  "As  to  a  power  givrai  to 
executors,  the  ciA  role  was  that  where  a 
mere  power  was  given  to  executors,  by  namc^ 
then.  If  one  died,  the  survivor  or  survivors 
could  not  execute  the  power;  but  If  tliare 
were  a  devise  to  tbe  executors,  to  sell,  then 
the  survivor  or  survivors,  having  a  pow« 
coupled  with  an  interest,  conld  execute  the 
power.  Oo.  Utt  183a.  This  dlatlncti<ai 
recognised  In  many  modem  anthoiitles,  and 
the  conclusion  may  be  drawn  that,  while  a 
power  coupled  with  an  interest  wlU  survive 
the  deatti  of  one  6f  Ite  dimeea,  a  naked 
power  wiU  notr*;  clttng  Franklin  t.  O^ood, 
14  Johno.  S53;  Bartlett  v.  Sutherland,  21 
Miss.  895;  Peter  t.  Beverly,  10  Pet  032; 
Williams  v.  Veacfa,  17  Ohio,  ITl;  Parrott  v. 
Bdmottdson,  64  Ga.  882;  Ooleman  v.  McEln- 
ney,  8  J.  J.  Marsh.  246;  Ross  t.  Olore.  8 
Dana,  188.  It  must  not  be- understood  that 
tiie  "interest"  referred  to  In  the  upresston, 
"power  coupled  with  an  intraest,"  means  a 
personal  beneficial  interest  on  tbe  part,  of 
the  donee  of  the  power.  Ttie  phrase  Just 
quoted  simply  means  that  the  donee  Is  pos- 
sessed of  the  legal  estate,  or  of  a  right  there- 
in. See  page  24  of  the  volume  last  above 
mentioned,  and  tbe  cases  there  dted.  In 
Drnmmond's  Adm'r  v.  Jones,  supra.  It  was 
held  that  "where  tbe  power  is  annexed  to 
the  office  of  executor,  and  it  Is  created  to 
enable  an  executw  to  perform  his  duties 
there,  although  the  words  creating  It  indi- 
cate that  the  donee  may  exercise  discretion, 
yet  It  win  be  held  to  belong  to  the  ofBce,  and 
may  be  ezerclaed      any  person  who  may 
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happen  to  fill  the  office.**  And  see  Farrar  t. 
McCne.  8d  N.  Y.  142,  In  which  It  waa  held 
that  a  poww  of  sale  confened  will  upon 
executors  passed  to  new  trustees  appointed 
by  the  court  in  their  stead.  The  case  which, 
upon  Its  facta.  Is  most  nearly  In  point  upon 
the  question  now  under  consideration  Is  that 
of  Park  Heights  Co.  v.  Oettlnger,  53  Md.  46. 
We  commend  to  the  careful  consideration  of 
all  interested  the  able  opinion  of  Irrlng,  J., 
and  the  authorities  cited  by  him,  which  we 
think  abundantly  sustain  our  conclusion  in 
the  present  case  that  the  power  of  sale  con- 
ferred by  the  deed  of  George  D.  MlUen  upon 
Cornelia  M.  Milieu  and  Jacob  Waldburg  pass- 
ed to,  and  could  be  legally  exercised  by, 
Oiief  LInch,  their  successor  In  the  trust  un* 
■der  the  court's  appointment 

3.  There  Is  one  other  question  requiring 
brief  notice  at  our  bands.  It  will  have  been 
observed  that.  In  the  petition  presented  to 
the  court  by  Cornelia  M.  Millen  and  Jacob 
Waldburg  to  be  rdiered  of  the  trust,  it 
was  recited  that  they  bad  paid  all  the  debts 
of  George  D.  Millen;  and  It  was  accordingly 
insisted  by  counsel  for  the  plalnjtlffs  In  error 
that  Inasmuch  as  the  trust  deed  declared 
tliat,  out  of  the  proceeds  derlTed  from  the 
sale  of  the  grantor's  property,  the  trustees 
should  pay  all  of  his  debts,  and,  after  the 
payment  of  the  same  "to  hold  the  rest  and 
residue  of  said  estate,  real  and  personal," 
upon  the  trusts  already  mentioned,  the  pow- 
der of  sale  had  become  exhausted  before  any 
change  of  trustees  was  made.  We  think  a 
■complete  answer  to  this  contention  will  ap- 
pear  from  an  examination  of  the  deed  of 
trust  The  powo'  of  sale  waa  undoubtedly 
broad  enough  to  comprehend  all  the  proper- 
ty conveyed  by  the  deed,  and  It  Is  evident 
that  the  grantor  did  not  Intend  to  confine  the 
-exercise  of  this  power  to  the  one  purpose  of 
raising  a  sufficient  sum  of  money  to  pay  off 
bis  Indebtedness.  He  ervldently  believed 
the  property  in  question  was  worth  more 
than  enough  to  settle  all  his  debts,  and  the 
facts  show  that  he  waa  right  In  so  believing. 
The  language  of  the  deed  Itself  leaves  no 
room  to  doubt  that  George  D.  Millen  intend- 
ed that  the  original  trustees  should  have  the 
power  to  sell,  not  only  for  the  purpose  of 
paying  bis  debts,  but  also  for  reinvestment 
This  will  become  apparent  from  a  mere 
glance  at  the  words  used  in  the  deed  at  the 
-conclusion  of  the  clause  Investing  the  trus- 
tees with  the  power  of  sale.  After  express- 
ly giving  to  them  the  power  to  sell  and  dis- 
pose of  any  or  all  of  the  property  conveyed, 
the  following  words  are  used:  "Belnvestlng, 
however,  so  much  of  the  proceeds  derived 
therefrom  as  may  not  be  necessary  to  pay 
off  the  debts  of  the  said  George  D.  Millen, 
upon  the  same  uses  and  trusts  as  are  here- 
inbefore mentioned."  The  language  Just 
quoted,  in  connection  with  other  portions  of 
the  deed,  establishes  beyond  controversy, 
we  think,  the  correctness  of  the  proposition 
stated  In  the  third  beadnota. 
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4.  The  charge  of  the  court  amounted,  In 
substance,  to  a  direction  that  the  Jury  should 
find  in  favor  of  the  defendant  The  case 
was  absolute  controlled  by  the  legal  prin- 
ciples which  we  have  announced  and  endeav- 
ored to  sustain  In  the  foregoing  divisions 
of  this  opinion.  Our  views  of  the  law  coin- 
cide entirely  with  those  entertained  by  the 
eminent  trial  judge;  and  if  these  views  are 
correct  the  only  verdict  legally  possible,  from 
the  undisputed  facts,  was  that  which  the 
jury  returned,  and  consequently,  his  honor 
committed  no  error  In  giving  the  direction 
above  mentioned.   Judgment  affirmed. 


(»4  aa.  GW> 

CEBNTBAIi  BAILBOAD  ft  BANKING  GO. 
T.  JACKSON. 
(Supreme  Ooort  of  Geotgla.   July  23,  18M.) 

COKTIKDAKOB  IX    CiVII.  OaBBS  —  AUTBIUTIOK  or 

COMPLAIMT—IONOR&IISB  OB  DBTBMDANT. 

Tha  deciaratlon,  as  filed,  recorded,  and 
served,  btijuf  for  danutges  to  lot  of  land  No. 
 ,  and  the  same  ha^i^  been  altered  by  add- 
ing an  *V'  to  eadt  of  the  words  "lot"  and  ''No.." 
and  filling  the  blank  with  fonr  numbers,  so  as 
to  mase  the  complaint  a^y  to  four  lots  of  land 
instead  of  to  one  only,  and  It  appearios  that 
the  conosel  reiffeseotiDg  the  defendant  at  the  trial 
had  no  previous  knowledge  of  this  alteration,  and 
it  not  appearing  ttiat  any  notice  of  the  same  h^d 
been  given  to  or  served  upon  them,  or  upon  their 
predecessor  In  the  management  of  the  cause,  who 
was  dead,  it  was  a  good  groaod  for  a  continu- 
ance ttiat  counsel  were  surprised  to  find  the  decla- 
ration in  this  condition,  they  stating  in  Uk^  places 
that  they  were  wtiolly  Ignorant  of  the  alteration 
nntil  the  case  was  called  for  trial,  and  for  ^t 
reason  were  not  prepared  to  go  to  trial  on  the 
qaestion  of  damages  to  tliree  of  the  lots,  but  were 
epared  as  to  one  only.  The  court  erred  In  re- 
dng  a  continuance,  or,  at  least,  In  not  postpon- 
ing ue  trial  for  suoi  time  aa  woald  be  reason- 
able for  making  preparation,  in  view  of  the  chan- 
ged state  of  the  aeclaration. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Houston  countyi 
A.  C.  Riley,  pro  hac  Judg& 

Action  by  C.  H.  Jackson,  trustee,  against 
the  Central  Railroad  ft  Banking  Company 
for  damage  to  land.  Judgment  for  plaintiff, 
and  defendant  brUiga  emr.  Berersed. 

Steed  ft  Wlmborly  and  John  B.  Cooper,  for 
plaintiff  In  error.  M.  O.  Bayne,  for  defend- 
ant in  moT, 

PBB  CUBtAlf.  Judgmmt  rerergeO. 


(H  Oa.  my 

BOCKMORB  V.  CULLEN  et  al. 

(Supreme  Court  of  Georgia.    July  23,  1804.) 

Suit  is  Justiob's  Ck>nRT— Opbk  Account— Am- 
DAVIT  or  Plai:(tiff— Sworn  Dbmiu 
BT  Dbpbhdant. 

Under  the  act  of  September  26,  ISSA. 
whoi  the  plaintiff  la  a  soit  upon  an  open  account 
in  a  justice's  court  baa  dalj  proved  bis  account  by 
written  affidavit,  the  introduction  of  that  affidavit 
in  evidence  to  the  Jury,  on  ttie  trial  of  an  appeal 
taken  by  the  defendant,  is  condoBive  upon  tke 
right  of  the  plaiutiff  to  recover,  tuileas  tlie  de- 
fendant has  filed  bis  written  affidavit  denying  the 
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jofitice  and  fairness  of  the  whole  or  some  part  of 
the  acconat.  Ad  nnBworn  plea  will  not  suffice 
as  a  SQbstitate  for  the  affidavit  required  of  the 
defendant  by  the  statute,  nor  will  a  sworn  plea, 
milesa  the  oath  thereto  be  in  writing. 
(SyllabDS  by  the  Court.) 

Error  from  superior  court,  Walton  county; 
N.  L.  Hotchins.  Judge. 

Action  by  Cullen  &  Kewman  against  E.  M. 
Rockmore  on  an  open  account  After  a 
verdict  for  plaintiffs,  the  cause  was  removed 
to  the  superior  court  by  certiorari,  where 
the  writ  was  ovei-rnled,  and  defendant 
brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Oullen  &  Newman  obtained  a  vwdict  in  a 
magistrate's  court  against  Rockmore,  who 
took  the  case  by  certiorari  to  the  superior 
court,  where  the  certlonirl  was  overruled,  to 
which  ruling  Rockmore  excepted.  The  Judge 
of  the  superior  court  ruled  that  while  the 
VMdlct  was  not  technically  legal,  because  of 
the  method  of  calculating  the  Interest,  it 
appearing  that  aulwtantlal  Juatiee  was  done, 
the  certiorari  was  dismissed,  and  Judgment 
afflnued.  The  suit  was  upon  an  open  ac- 
count tar  942.37  principal,  926.03  Interest, 
was  returnable  to  the  May  tsarm  of  the  mag- 
istrate's court,  and  there  was  personal  serv- 
ice. No  plea  was  filed  nor  aKKarance  made 
at  that  term,  and  Judgment  vas  rendered 
by  the  magistrate  against  defendant  In 
hla  petition  for  certiorari,  petitioner  alleged 
that  be  was  prevented  from  being  at  the  court 
and  entering  his  plea,  on  account  of  a  sudden 
attack  of  severe  Illness  oa  his  way  to  court. 
Information  of  which  he  sought  to  and  did 
convey  to  the  justice  before  the  case  was 
brought,  who  disregarded  the  Information 
and  entered  Jud^ent  The  magistrate  In 
his  answer  said  that  the  case  was  called  In 
Its  order;  that  the  court  sent  after  Rock- 
more, after  he  had  been  called  by  the  con- 
staUe,  and  the  parties  returned  and  an- 
swered that  Rockmore  was  drunk;  that  the 
court  had  no  notice  from  defendant  that  he 
could  not  attend  or  had  any  Intention  of 
filing  a  defense;  and  that  the  court  met 
Rockmore  that  mornings  and  had  a  convert 
sation  with  him,  and  had  no  notice  of  his 
being  dissatisfied  with  the  Judgmoit  until  he 
came  to  give  bond  and  appealed  to  a  Jury; 
that  when  the  trial  came  on  appeal  both 
parties  announced  ready,  and  plaintiffs' 
counsel  Introduced  the  account,  and  dosed; 
that  then  defendant's  connsel  offered  to  In- 
troduce some  of  the  goods  as  bot^ht  of 
plaintiffs,  and  to  testify  himself,  which  was 
objected  to  by  plaintiffs'  counsel  upon  the 
ground  that  there  was  no  plea  filed  at  the 
first  term,  nor  any  filed  at  that  term  under 
oath,  as  required  by  law;  that  at  that  time 
defendant  offered  to  swear  to  the  plea  oral- 
ly, without  attachinK  affidavit  which  was 
abjected  to  by  plaintiffs'  counsel,  and  this 
objection  was  sustained;  and  that,  there  be- 
ing no  more  evidence  offered,  defendant 
picked  np  his  plea  and  walked  out,  the  case 
closed,  and  the  jury  fonnd  for  plaintiffs. 


principal  942.37,  Interest  926.03,  and  costs. 
The  pleaa  offered  wm  pleas  vt  not  Indebted, 
and  that  the  goods  and  other  articloa  pur- 
chased of  plaintiffs  were  not  such  as  were 
recommended  to  defendant,  and  d^endant 
was  not  bound  by  the  contract  made  wltL 
plaintiffs.  The  answer  was  not  traversed. 
The  petition  for  certiorari  alleged  that  whoi 
the  case  was  called  for  trial  before  the  jury 
petitioner  offered  to  file  his  pleas,  wbldi  was 
objected  to  because  they  were  not  sworn  to, 
which  objection  the  court  sustained;  that 
petitioner  then  offered  to  swear  to  or  verify 
tlie  same  then  and  there,  and  asked  the 
magistrate  to  swear  him  to  the  same;  that 
plaintiffs'  counsel  objected,  because  the  pleas 
were  not  filed  and  sworn  to  at  the  first  term, 
which  objection  the  court  sustained;  that 
plaintiffs  then  tmdered  their  open  account 
In  evidence,  and  closed;  that  petitioner  was 
then  sworn  in  his  own  bdialf,  and  proceed- 
ed by  his  own  testimony  to  s^DW  why  plain- 
tiffs were  not  entltied  to  recover  on  the  ac- 
count but  pontiffs'  couiuel  insisted  that 
petitioner  was  not  entitled  to  be  beard  and 
sworn  In  hlg  own  behalf,  which  contention 
was  sustained  by  the  court,  and  the  Jury  re- 
tired, and  returned  their  verdict;  tbat  peti- 
tioner insisted  that  part  of  the  account  sued 
upon  was  for  a  lot  of  jewelry  set  forth  in  a 
list  attached  to  tills  iwUtion  (no  such  list 
was  attached,  so  far  as  the  record  shows), 
and  that  the  Jeweliy  as  sold  and  sent  him 
was  of  no  merchantable  value,  and  not  of 
the  best  quaJI^  of  jewelry  to  be  had,  as 
guarantied  by  plaintiffs  and  shown  by  said 
list  because  it  was  nothing  but  brass,  am! 
not  gold  plated,  and  hence  the  plea  of  fail- 
ure of  consideration,  and,  this  item  beln^ 
more  than  the  principal  sued  for,  plaintiff* 
were  not  entitled  to  recover  any  sum.  The 
errors  alleged  were:  Because  the  vndlct 
was  contrary  to  law  and  evidence;  because 
of  eiTor  In  refusing  to  allow  the  plea  to  be 
filed;  error  In  refusing  to  allow  petitioner  to 
swear  to  and  verify  the  pleas;  error  in  re 
fusing  to  allow  him  to  testify  In  his  own 
beUslf;  and  because  instead  of  926.03  in- 
terest being  due,  if  plaintiffs  were  entitied 
to  recover  at  all,  the  correct  amount  is  only 
912.2C 

C.  H.  Brand,  for  plaintiff  In  error.  Napier 
&  Cox,  for  defendants  In  error. 

PER  CURIAM.   Judgment  affirmed. 


(M  Gil  6fig> 

5I0XTAGUE  et  aL  T.  CHATTANOOGA,  R. 
&  C.  R.  CO. 
(Sapr«ne  Court  of  Georgia.  July  30,  18&1.) 
Lien  ?oh  Matghials  —  Suit  to  Fosbcluss  — 

AUENOMEN'T  or  DeCLABATION' — SUIT  AOAtXdT 
OWSKH  AlXJNE— DlSMtSSAU 

].  An  action  a^inst  a  railroad  company  br 
ft  material  man  to  enforce  a  statutory  lien  upon 
the  railroad  for  the  price  of  materials  sold,  not  to 
the  company,  but  to  a  contractor,  is  not  amend- 
able so  as  to  charge  the  company  as  a  debtor  to 
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the  iriMntlff  for  tbe  ralne  of  the  tnatoial,  ai 
goods  sold  and  ddWered,  or  as  goods  of  the 

filalntiff  used  and  a|^>Popr1ated  by  the  company 
D  conatnicttog  its  railroad.  Sach  an  amend- 
ment would  introduce  a  wholly  new  and  dis- 
tinct cause  of  action. 

2.  In  respect  to  the  dismissal  of  the  action 
after  the  proposed  amendment  was  disallowed, 
the  case  ia  ruled  by  Lombard  t.  Trustees,  73 
Ga.  322,  and  Castlebeiry  t.  Johnston,  17  S.  E. 
772,  92  6a.  499. 
(Syllabus  1^  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  Montague  &  Ca  against  the  Cbat- 
tanooga,  Rome  &  Cc^ombus  Ballroad  Com- 
pany for  materials  furnished,  and  to  foreclose 
a  lloi  for  tlie  same.  On  a  Judgment  dismiss- 
ing the  action,  plaintiffB  bring  error.  Affirm- 
ed. 

The  following  Is  fbe  official  report: 
The  petitl<ai  of  Montague  &  Co.  alleged: 
They  are  material  mm,  and  persons  fur- 
nishing material  for  Imprortng  reel  estate. 
As  such,  on  March  5,  1888,  th^^  fumtidied 
the  Chattahoochee  Brick  Company  railroad 
culvert  pipe,  for  which  It  promised  to  pay 
them  ¥167.40  prlocipal,  besides  Interest,  which 
snms  are  post  due,  unpaid,  and  owing  to 
petitioners,  and  due  them'fOr  160  pieces  of 
aucb  pipe  sold  and  d^ivered  by  thera  to  the 
brick  company,  which  was  of  the  value  of 
said  sum  of  money.  The  Ghattaboochee  Brick 
Company  are  the  principal  ccmtractors  for  the 
building  and  eqoipmrat  of  the  Chattanooga, 
Rome  ft  Columbus  Kallroad  throngh  the 
counties  of  Floyd  and  Chattooga,  and  used 
said  pipe  In  building  the  said  railroad  through 
Floyd  county.  The  pipe  is  fastened  and  oth- 
erwise secured  to  the  railroad  track,  roadbed, 
and  right  of  way,  and  especially  to  that  part 
of  tlie  same  in  Floyd  cmin^,  at  a  certain  por- 
tion of  the  road  mentioned.  Fetltl(Him  have 
fully  compiled  with  their  contract  for  fnr^ 
nlshing  the  pipe  to  the  brick  company,  and 
have  taken  no  persmial  security  for  the  deb^ 
and  have  no  security  therefor  except  under 
th^r  Hen  hcr^  asserted.  Within  three 
months  from  the  time  the  pipe  was  furnished, 
petitlonav  recorded  their  claim  of  lien,  In 
the  office  of  tbe  derk  of  the  superior  court  of 
Floyd  county,  tbe  claim  of  lloi  b^ng  set  out 
In  the  dednratlcn,  and  bring  a  claim  on  the 
railroad,  and  a  certain  part  of  it  described, 
lying  In  Floyd  county,  which  was  sublet  to 
J.  H.  Powers  by  tbe  Chattahoochee  Brick 
Company.  The  lien  was  claimed  fw  fuml^- 
ing  the  railroad  company  with  165  pieces  of 
railroad  cnlvert  plpe^  shipped  Mandi  S,  1888, 
of  the  value  of  $l(i7.4(^  which,  with  accrued 
interest,  Is  due  Montague  &  Co.  for  said  mar 
terial,  "which  was  used  by  said  company  in 
the  construction  of  its  line  of  railroad  in  said 
county  of  Floyd,  and  the  same  and  every 
part  thereof  is  now  unpaid.  Said  pipe  or  ma- 
terial was  received  and  used  and  put  In  said 
company's  roadbed  1^  said  Chattahoochee 
Brick  Company,  the  chief  or  principal  con- 
tractors of  said  line  ot  road.  Montsgue  & 
Ca  assert  this  their  lien  for  said  sums 


against  said  railroad  as  against  the  true 
owner  or  owners,  as  by  statute  provided." 
The  petition  further  alleged  that  petition- 
ers began  this  action  for  the  recovery  of 
the  amount  due  them  within  12  mouths  from 
the  time  the  eame  became  due  and  payable. 
Process  was  prayed  against  tbe  railroad  com- 
pany, and  for  foreclosure  of  the  11m  claimed. 
The  action  was  brought  In  Floyd  superior 
court  July  21, 1888.  On  June  21,  1SS8,  plain- 
tiffs served  the  railroad  company  with  notice 
of  th^  lien,  and  their  purpose  to  establish 
the  same  to  enforce  the  payment  of  their 
debt  In  October,  1888,  the  railroad  company 
pleaded  not  indebted,  and  denying  that  plain- 
tiffs had  any  lien  on  the  railroad  and  Its  prop- 
erty. In  January.  1880,  plaintiffs  amended 
their  dedaration,  alles^g:  Defendant  was 
served  with  notice  In  writing  of  their  lien, 
and  their  purpose  to  foreclose  it,  on  June  21, 
1888.— nine  months  before  defendant  settled 
with  the  brick  company,  on  Mardi  21,  1889. 
Defendant  paid  the  brick  company  a  sum 
largely  in  excess  of  pliUnlifff^  debt,  in  full 
settlement  of  their  contract  for  the  construc- 
tion of  the  road.  The  brick  company  had  aO' 
tual  notice  of  plalntlfb'  U&i  and  its  record, 
and  In  May,  1888,  admitted  their  liability  to 
plalntiffa  on  tbls  d^  and  promised  to  pay 
It,  but  have  never  paid  It,  nor  any  part  of  It, 
and  now  refuse  to  pay  it  The  bride  com- 
pany Is  liable  therefor  to  plaintiffs,  because  it 
used  the  pipe  In  the  cmistructlon  of  the  rail- 
road, knowing  It  was  plaintiffs'  property,  and 
not  paid  for  tqr  any  one^  and  though  It  so  used 
the  pipe,  and  promised  at  that  time,  and 
shortly  afterwards,  to  pay  for  it  tt  delayed 
the  fulfillment  of  the  promise  until  It  finally 
refused  to  pay.  The  brick  company  has  ei- 
ther been  paid  the  funds  due  plaintiffs,  and 
boiAa  them  ft>r  plaintlfb'  use  and  benefit,  or 
the  tailroad  company  has  the  funds  bdd 
back  in  the  final  settlement  with  tbe  brick 
company,  and  now  h<rtds  the  same  for  plain- 
tiffs* use,  but  refuses  to  pay  plaintiffs.  Both 
the  raUroad  and  brick  companlet^  on  the  day 
of  their  final  settiement  and  l<»ig  before, 
ksew  that  the  debt  was  owing  to  plaintiffs, 
and  unpaid,  and  that  they,  and  each  of  them, 
vere  llaUe  therefor,  and  yet  each  is  seeking 
to  evade  the  same,  as  If  fay  common  consent 
The  brick  company  has  actual  notice  of  the 
pendent?  of  plaintiffs'  suit  and  had  at  and 
long  before  tiie  final  settiement  and  ex- 
press^ its  indifferrace  with  regard  to  the 
suit.  The  debt  was  due  plaintiffs,  tai  the  first 
instance,  by  the  brick  company,  and  after^ 
wards  became  due  plaintiffs,  in  the  seccoid  in- 
stance, by  the  railroad  company,  and  it  Is  now 
due  by  each.  Plaintiffs  prayed  that  the 
brick  company,  a  corporation  dcaniciled  In 
Fulton  cmmty,  might  be  made  a  party  defend- 
ant, and  required  to  interplead  therein.  On 
January  IT.  1890,  this  amendment  was  al- 
lowed, and  an  order  passed  that  the  brick 
company  be  made  a  party  defendant  and 
be  seiTed.  On  Decembo*  4,  1890,  on  order 
was  passed  reciting  that  the  brick  oom- 
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pany  1^  not  tnen  Berred,  and  it  was  or- 
dered  that  it  be  aured  at  once;  and  oa  Jaim- 
ary  27,  1891,  it  was  eared  by  the  sheriff  of 
Fulton  county.  It  demurred  on  the  following 
grounds:  Because  It  appears  from  the  peti- 
tion that  it  Is  a  citizen  of  Fulton  county,  and 
the  tmperlor  court  of  that  county  alone  has 
jurisdiction  of  plaintiffs'  suit;  because  the 
suit  should  hare  been  brought  within  one  year 
from  the  filing  of  plaintiffs*  Um;  and  because 
DO  sufficient  or  legal  cause  of  action  Is  set  out 
against  the  brldc  company.  The  case  coming 
on  for  hearing,  plaintiffs  amexided  as  foilows: 
Powera,  as  a  subcontractor  on  the  railroad, 
ordered  tiie  pipe  from  them,  but  never  used 
It,  because  he  failed,  as  such  contractor,  be- 
fore the  pipe  arrived  on  the  road,  and  it  was 
used  by  the  brlcli  company,  who  took  frcxn 
Powers  his  contract,  and  did  the  worii  Powers 
undertook  to  do  by  his  contract  Betote  this 
suit  was  begrm,  or  their  lien  filed  tor  record, 
Powers  t>ecame  insolvent,  and  ts  so  at  the 
time  of  filing  this  amendment,  and  for  these 
causes  was  not  sued.  The  brick  company  has 
been  paid  by  the  railroad  company  for  the 
pipe,  but  at  no  time  has  the  brick  company 
paid  therefor,  but  is  indebted  to  plaintiffs  for 
the  same  9167.40,  with  Interest  Plaintiffs 
offered  the  following  amendment,  which  the 
court  refused  to  allow:  "If,  tor  any  reason, 
plaintiffs  are  not  entitied  at  law  to  hare  their 
special  lien  established  against  the  railroad 
company,  the  railroad  company  having  got 
the  pipe,  and  appropriated  It  to  its  exclusive 
use,  plaJbatiffs  are  entitled  to  recover  the  val- 
ue thereof,  and  pray  they  may  recover  gener- 
ally against  the  railroad  company,  and  have 
verdict  and  Judgment  accordingly  for  the  sum 
due,  as  in  ordinary  actions  for  debt  on  Im- 
plied contracts.  For  these  causes,  and  others 
set  out  In  this  cause,  plaintiffs  pray  that  they 
may  recova  generaJly  against  the  railroad 
company,  as  in  suits  on  accounts  and  other 
ordinary  debts,  and  for  this  reason  they  ask 
it  may  be  converted  into  a  suit  for  that  pur- 
pose."  The  action  was  dismissed  upon  the 
written  demurrer,  and  upon  an  oral  motion  to 
dismiss  made  by  the  defendants.  To  this 
nilinfT.  and  to  the  refusal  to  allow  the  amend- 
mmt  last  above  moitioned,  plaintiffs  exeqit- 
ed. 

Henry  Walker,  for  plaintiffs  In  error.  Fou- 
ch6  &  Fouchfi  and  J.  Branham,  for  defend- 
ant In  error. 

PER  CURIAM.  Judgment  affirmed. 


(M  Qa.  689) 

BOOZ  V.  BATTEY. 

(SoprMoe  Court  of  Georgia.   Aug.  6,  1S94.) 

apfbil  fboh  jttstice— pi.ra  flled  in  scpehior 
Court. 

After  the  defendant  in  a  salt  upon  a 
promissory  note,  brout^ht  and  tried  in  a  justice's 
court,  has  established  In  that  court  the  defense 
of  payment,  failure  to  reduce  tiie  defense  to 
writing  b^re  the  Jnir  Is  stricken  in  tlie  inpe- 


rior  court  to  try  an  apMal  taken  by  the  plaintiff 
will  not  preclude  the  nliug  of  a  proper  plea,  of 
payment  then  tendered,  unless  It  affirmatiTelT 
appears  tliat  some  injustice  will  be  done  the 
plaintiff  by  allowing  the  plea  to  be  filed.  Where, 
on  the  contrary,  it  affirmatively  appeared  that 
the  same  defense  soagfat  to  be  set  up  by  the  plea 
was  litigated  in  the  justice's  oonrt  it  was  error 
not  to  permit  the  plea  to  be  filed.  This  ruling  i» 
made  in  full  view  of  the  acts  of  Septemljer  26, 
1883  (Acts  1882-88.  p.  103);  October  1-5.  1885 
7Act8  1884-Si,  p.  97):  and  October  16,  1891 
(Acts  1880-81,  p.  111). 
<Syllabnfl  by  the  Court) 

Error  from  su[>erlor  court,  Polk  county;  W. 
M.  Henry,  Judt,'e. 

Action  by  G.  M.  Battey,  transferee  of  Bat- 
tey  &  Hamilton,  against  M.  A.  Boos,  on 
promissory  notes.  Judgment  for  plaintlfl. 
Defendant  brings  error.  Reversed. 

The  following  Is  the  ofl3cial  report: 

G.  M.  Battey,  as  transferee  of  Battey  & 
Hamilton,  sued  Mrs.  Booz  In  three  separate 
suits  in  a  justice's  court,  upon  promissory 
notes  made  by  her  to  Battey  &  Hamilton, 
three  in  number,  aggr^ating  $180  principal, 
one  dated  February  26.  1885.  and  the  other 
two  November  26,  1885,  and  all  transferred 
to  Battey,  by  Battey  &  Hamilton,  on  Febru- 
ary 1,  1888.  The  three  cases  were  appealed 
to  the  superior  court,  and  there,  on  motion  of 
plaintiff's  counsel,  were  consolidated.  Plain- 
tiff moved  for  a  Judgment  for  the  amount  of 
the  notes,  because  no  written  pleas  had 
been  filed  to  the  suits  in  the  court  below, 
they  being  on  unconditional  contracts,  nor 
had  any  written  pleas  been  filed  In  the  su- 
perior court  Defendant's  counsel  then  of- 
fered the  following  written  pleas,  in  brief: 
Before  the  Institution  of  the  suit  she  fully 
paid  and  discharged  all  of  the  notes.  In  the 
following  manner:  For  the  year  18^  she 
had  an  arrangement  ^Ith  Bonner  &  Bonner, 
tenants  on  her  farm  In  Floyd  county,  that 
the  rents  due  her  by  them,  $500,  were  to  be 
paid  Battey  &  Hamilton,  who  then  owned 
the  notes  sued  on.  Said  tenants,  during  the 
faU  of  1885,  turned  over  to  Battey  &  Hamil- 
ton, as  agents  of  defendant,  enough  cotton 
to  pay  off  the  $500  rent,  to  wit  14  bales,  and 
she  directed  Battey  &  Hamilton  to  keep 
enough  of  the  rent  cotton  to  pay  off  all  the 
notes,  aud  to  pay  her  the  balance.  They 
collected  said  rent  of  $500,  appropriated  the 
money  to  their  own  use,  and  failed  to  give 
her  credit  on  the  notes.  When  the  notes 
were  given.  It  was  agreed  between  her  and 
them  that  the  notes  were  to  be  paid  off  in 
this  manner,  and  they  were  so  paid.  Dur- 
ing 1880  and  since,  and  during  tbe  fall  of 
1885.  after  the  notes  were  so  paid,  she  de- 
manded the  notes  from  Battey  &  Hamilton, 
and  the  balance  of  the  rent  due  her,  aud  so 
paid  to  them,  and  they  refused  to  cancel  the 
notes  or  turn  them  over  to  her,  and  pay  her 
the  balance  due  on  the  rents.  Fnrther,  that 
G.  M.  Battey,  as  her  agent  on  December  16, 
1885,  swore  out  a  distress  warrant  against 
the  Booners  for  rent  due  her  during  1885. 
aud  on  the  first  Tuesday  In  March,  1886,  ool- 
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tooted  9115  wWch  ma  due  her,  and  appro- 
priated It  to  lita  own  me,  which,  accwdlnff 
to  the  agreement,  shoaM  have  been  an>Iled 
to  the  payment  of  Bald  notes.  If  anything  re- 
mained dne  on  ttaem.  On  March  29,  1888, 
he  collected  $100  on  the  distress  warrant, 
which  he  apKnx»prlated  to  his  own  nse,  and 
which  Bhoald  have  also  been  credited  on  Hie 
notes.  If  anythlxig  was  dve  on  them.  De- 
fendant's connsd  also  proposed  to  show  to 
the  court  that  all  of  the  cases  were  defended 
In  the  Jnstlee's  court  on  the  defense  of  pay- 
ment, g^ned  by  the  def  mdant,  and  appealed 
by  plaintiff  to  the  superior  court;  that  no 
point  or  objection  was  eres  made  in  the 
court  below  ou  tbe  trial,  nor  at  any  other 
time,  because  tbe  defense  set  up  and  insist- 
ed upon  was  not  reduced  to  writing  in  the 
court  below,  these  facts  all  being  stated  by 
counsel  and  token  as  true  by  the  court,— all 
of  which  was  orerroled  the  court,  and 
upon  motion  of  idalntlfTs  counsel  the  plea 
above  set  out  was  disallowed,  and,  orer  the 
objection  of  defendant's  counael,  Jodgment 
rendered  by  the  court  for  the  whole  amount 
of  the  notes.  Defendant  excepted  to  the  re- 
fusal to  allow  to  make  the  showing 
above  stated,  to  the  refusal  to  allow  her 
plea,  and  to  the  refusal  to  allow  any  Issue  to 
be  submitted  to  tbe  Jory,  and  reoidaiiig 
Judgment  for  plaintiff. 

A.  Richardson,  Blance  &  Fielder,  and  Gol- 
Tllle  &  Noyes,  for  plaintiff  In  error.  Irwin 
&  Bunn,  for  defendant  in  error. 

FEB  CURIAM.   Judgment  reversed. 

(M  Oa.  6U) 

OASTl&B  V.  DABNBLL. 
(Sapreme  Ooort  of  Georgia.   Joly  80,  1894.) 

BOIT  BT  ADin!«IiTIUTOB— EXPOtSION  OF  IlITItUXISa 

ON  tjATm— Partition  op  Estatb— ErrEcr. 
An  sdminlBtrator  does  not  lose  posse Bslon 
of  land,  or  the  right  to  expel  an  intruder,  by  rea- 
BOD  of  having,  previously  to  the  intrusion  com- 
plained of,  caused  the  lands  of  bis  intestate  to  be 
partitioned  in  bind  among  the  heirs  at  law;  the 
parcel  in  controversy  not  having  been  taken  poe- 
eeflsioD  of  by  the  heir  to  whom  it  was  asaifoied, 
and  the  administrator  not  having  parted  with  bis 
possesion  to  any  one,  but,  on  the  contrary,  hav- 
ing made  arrangements  with  a  stranger  to  occupy 
the  land  as  his  tenant  for  the  current  year,  and 
the  intrusion  consisting  of  an  entry  by  the  alleged 
Intruder  when  the  administrutor'a  tenant  was 
about  to  enter,  and  would  have  entered,  bat  for 
being  excluded  by  the  intruder. 
(Syllabna  by  the  Court.) 

Error  from  superior  court,  Babon  county; 
G.  J.  Wftllbom,  Judge. 

Action  by  W.  J.  Carta*,  as  administrator, 
to  eject  A.  A.  Darnell  from  a  house,  and  the 
land  upon  which  it  Is  situated.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror. Reversed. 

The  foUowiDg  Is  the  official  report: 

W.  J.  Carter,  as  administrator  of  his 
father,  Thomas  Carter,  made  affidavit  to 
eject  A.  A.  Darnell,  as  an  intruder,  from  a 
house,  and  small  parcel  of  land  on  which  It 

v.21s.u.no.ll--M 


Is  situated,  in  tbe  Second  district  of  Babnn 
county;  it  being  a  narrow  strip  of  land, 
about  60  rods  wide,  ronnlog  from  east  to 
west  aCToss  one  entire  lot;  and  heretofore 
recognised  as  the  southern  portion  of  lot 
Na  ISl;  it  being  near,  at,  and  along  the 
line  between  lots  181  and  156,  in  said  dis- 
trict, and  immediately  north  of  the  line  rvn 
between  said  lots  1^  Obedlr  Dl<^erson,  and 
known  as  the  "Diekerson  lilne";  the  house 
on  said  land  being  where  Jad£  Hopper  re- 
sided In  the  year  1892;  containing  00  acres, 
more  or  less.  Defendant  made  a  counter 
affidavit  alleging  that  be  claimed  In  good 
talth  a  legal  right  to  the  possession,  and 
adding,  '1  do  not  claim  any  portion  of  lot 
of  land  No.  181,  but  I  do  claim  that  the  above- 
described  house  and  parcel  of  land  dalmea 
by  W.  3.  Carter  is  on  lot  of  land  No.  160, 
In  the  Second  land  district  of  said  county." 
The  Jury  found  for  tbe  defendant,  and  the 
^alntUTs  motion  for  a  oew  trial  was  over^ 
ruled.  The  grounds  of  tiie  motion  are  that 
the  verdict  Is  contrary  to  law  and  evidence, 
and  that  the  cotut  erred  In  charing  the 
Jury  as  foUom:  *^f  you  believe  from  the 
evidence  that  the  plaintiff  petitioned  the  or- 
dinary for  a  division  of  the  lands  of  his 
father's  estate  in  kind,  and  that  commls- 
sfoneis  were  appointed  for  tiiat  purpose,  and 
their  report  had  been  filed  with  the  ordinary, 
and  recorded  by  him,  previously  to  the  bring- 
ing of  this  suit;  and  that  the  commlsslonws 
BO  appi^ted  allotted  this  land  In  dlt^ute  to 
the  plaintiff's  brother  John,  or  some  one  of 
the  heirs,  then  I  idiarge  yon  that  the  title 
had  passed  out  of  the  plaintiff,  and  he 
could  not  recovOT  In  this  action." 

W.  S.  Paris  and  J.  J.  Klmsey,  for  plaintiff 
In  error.  W.  F.  Findley  and  W.  O.  Glenn, 
for  defendant  In  error. 

FEB  CUBIAM.   Judgment  reversed. 


(M  Oa.  0S7) 

LUMPKIN  COUNTY  v.  WILLIAMS. 

(Sopreme  Court  of  Georgia.  July  30,  1894.) 

JcDQMBST  IS  Favor  op  Couxtt — Levt  of  Exb- 
ooTioM— Stipulation  ab  to  Right  op 

SbT-OfF — CONSTKCCTIOS. 

A  Judgment  in  favor  of  a  county  against 
one  of  its  debtors  for  a  specific  sum  of  money 
may  be  enforced  by  execution,  notwithstanding 
an  agreement  by  counsel,  which  was  incorpo- 
rated in  the  judgment,  atipnlating  that  the  Jndg- 
ment  should  In  no  wise  be  In  the  way  of  a  cer- 
tain claim  for  extra  compensation,  which  the 
defendant  then  had  pending  before  the  grand 
Jury  of  the  county.  Tbia  stipulation  could  not 
be  construed  as  entitling,  or  as  intended  to  en- 
title, the  defendant  to  any  deduction  or  delay  of 
payment  by  reason  of  said  claim,  either  before  or 
after  Its  allowance  bv  the  grand  jury,  since  the 
statute  (Code,  §  3697)  requires  the  imposition  of 
a  tax  to  pay  claims  for  extra  compensation,  and 
does  not  render  them  a  charge  npon  the  general 
foods  of  the  eoonty. 
(Syllabns  by  tbe  Gbnrt) 

Error  from  si^ertor  court,  Lnmpkln  coun- 
ty; G.  J.  W^bom,  Jndg& 
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Petition  b7  r.  M.  WlUlams  to  restrain  the 
sheriff  of  the  county  of  LnmpUn  from  ocdlect- 
Ing  on  ezecntton  on  a  Jndj^ent  in  favor  of 
said  county.  From  a  judgment  oremiUiig 
Its  demurr»  to  the  petition,  the  ooon^  of 
LumpUn  brings  error.  Berersed. 
The  following  Is  the  official  report: 
On  Jnly  4^  1SQ&,  WllUama  presented  a  peti- 
tion praying  that  a  restraining  order  be 
granted,  directing  the  sheriff  of  Lumpfcin 
county  to  desist  from  further  proceeding  to 
collect  an  execution  in  favor  of  that  county 
against  petitioner  (whidi  execution  hnd  been 
levied  on  petitioner's  pn^rty)  until  the 
April  term,  1£M,  of  the  superlOT  court,  and 
that  petitioner  have  such  other  and  further 
rdlef  in  the  premises  as  the  nature  of  his 
case  requires.  The  Judge  of  the  superior 
court  thereupon  ordered  that  the  shwlff  be 
"restrained  from  further  proceeding  to  en- 
force the  execution  until  the  next  tenn  of 
Lumpkin  superior  court,  and  until  petitioner 
has  an  opportunity  to  present  his  claim  to 
the  grand  Jury  at  said  term."  On  August 
30.  the  attorney  for  Lumpkin  county 

entered  and  signed  upon  the  petition  the 
following:  "I  acknowledge  service  of  the 
within  petition  and  order  of  the  judge  for 
Lumpkin  county,  and  waive  copy  of  the 
same,  but  waive  nothing  further."  At  the 
October  term,  1808,  the  county  demurred  to 
the  petition,  and  moved  to  dismiss  it,  and  to 
vacato  the  ordw  thereon,  upon  the  grounds 
that  there  was  no  procees  attached  to  the  pe- 
tition, and  the  same  had  not  been  waived; 
that  the  petition  is  imperfect  in  not  setting 
out  tbc  agreement  alleged  therein,  and  a 
copy  of  the  same;  that  the  petition  fleta  out 
no  facts  which  would  authorize  the  grant 
of  an  injunction  or  an;  other  relief;  and 
that  the  order  granted  on  the  petition  was 
without  previous  notice  to  defendant,  and 
without  any  opportunity  to  be  heat-d.  The 
court  overruled  the  demurrer,  and  passed 
the  following  order:  "The  bearing  of  the 
application  for  temporary  restraining  order 
In  this  case  having  been  set  for  this  term  of 
the  court,  and  It  appearing  that  the  grand 
jury  at  the  present  term  have  recommended 
that  the  Cii£e  be  continued,  and  that  no  fur- 
ther proceedings  be  had  until  the  next  term 
of  this  court,  it  is  ordered  by  the  court  that 
the  further  hearing  of  said  application  be 
continued  to  such  time  as  tlie  court  shall 
hereafter  dctcnulne;  and  that  in  the  mean- 
time, and  until  the  further  order  of  the 
court,  tlie  temporary  restraining  order  hei"e- 
tofore  granted  be  continued."  The  county 
excepted  to  the  overruling  of  the  demurrer, 
and  to  the  denial  of  Its  motiou  to  dismiss 
tJie  petition  for  want  of  process.  In  the  bill 
of  exceptions  the  Judge  makes  this  atate- 
ment:  "The  demurrer  was  ovea-uled  for  the 
reason  that  the  petition  was  simply  for  a 
temporary  restraining  order  nntll  the  grand 


Jury  could  act  upon  petitknier^  elalm.  The 
application  for  temporary  restraining  order 
is  undisposed  of,  and  the  court  specifies  the 
last  order  made  In  reference  to  the  bearing 
of  said  petition,  which  -ma  passed  In  ac- 
cordance with  the  recommendation  of  the 
grand  Jury,  as  necessary  to  a  clear  and«- 
standing  of  the  court's  rulings."  The  aUe- 
gationa  of  the  petition  are:  At  ttie  April 
term  of  Lompkin  superior  court,  a  Judgment 
was  rendered  against  petitioner  in  favor  of 
the  county  for  about  f360,  founded  upon  a 
suit  brought  by  the  county  agalnat  petitioner 
as  ordinary  thereof,  for  alleged  overcbargw 
against  the  coun^.  At  the  time  the  Ji^- 
ment  was  rendered,  it  was  agreed  between 
the  attorneys  for  the  county  and  p^tioner 
that  said  Judgment  was  in  no  wlae  to  be  in 
the  way  of  a  certain  claim  for  extra  com- 
pensation which  petitioner  then  had  pending 
before  the  grand  Jury.  Said  agreement  was 
In  writing,  and  Is  a  part  of  the  judgment 
Petitioner  has  a  TOlid,  subsistb^,  bona  fide 
claim  for  extra  services  against  the  county, 
for  more  ttian  autiiclent  to  pay  off  and  dis- 
charge the  judgment,  which  claim  Is  a  legal 
and  valid  charge  against  the  county.  At 
tbe  time  he  permitted  judgment  to  l>e  en- 
tered against  him,  he  thought  and  believed 
that  the  grand  Jury  would  pass  upon  his 
claim,  and  allow  blm  at  least  a  sufficl«it 
amount  to  balance  the  Judgment  agreed  up- 
on; but,  before  the  Judgment  was  signed 
against  him,  the  grand  Jury  refused  to  cod- 
elder  his  claim,  the  foreman  of  the  Jury  ab- 
solutely refusing  to  give  him  or  his  counsel 
a  hearing  before  the  Jury.  Execution  has 
been  Issued  and  levied  on  petitioner's  prop- 
erty by  the  sheriff,  and  the  property  will  be 
sold  on  the  first  Tuesday  In  August  unless 
petitioner  should  pay  the  same,  or  unless  the 
sheriff  is  restrained  by  the  writ  of  injunc- 
tion. Petitioner  cannot,  under  the  law,  pre- 
sent his  claim  for  adjudication  before  an- 
other grand  jury  until  the  April  term,  18W, 
of  the  superior  court.  It  w^as  only  by  the 
arbitrary  and  illegal  conduct  of  the  foreman 
of  the  grand  Jury  that  petitioner's  account 
for  extra  compensation  was  rejected.  The 
grand  Jury  in  their  general  presentments 
simply  reported  against  his  account,  on  tbe 
ground  that  It  was  barred  by  law.  It  would 
be  inequitable  and  unjust  to  require  him  to 
pay  the  Judgment,  when  the  county  Is  al- 
ready indebted  to  him  in  a  much  larger  sum. 
and  especially  when  It  was  dlstinctiy  agreed 
that  he  should  be  heard  before  tbe  grand 
Jury. 

M.  L.  Smith,  Howard  Thompson,  Q.  K. 
I<ooper,  and  Perry  &  Dean,  for  plaintiff  la 
error.  Price  &  Charters,  AI.  G.  Boyd,  and 
R.  H.  Baker,  for  defendant  In  error. 

PBB  CURIAM.    Judgment  reversed. 
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HOBNBBOOK  et  al.  T.  TOWN  OF  ELM 
GBOVD  et  al. 

*   (Soprane  ODatt  of  Appeals  of  West  Virginia. 
April  18, 189B.) 

UoHioiFAL  CoaroiuTioN— Foxnimnu  ow  Chao- 

TBB— FaKTIRB  to  BDIT, 

1.  A  forfeiture  of  the  charter  of  a  manicipal 
corporation  cannot  be  enforced  or  taken  advan- 
tage of  in  any  legal  proceeding  collaterally  or  in- 
cidentally. That  forfeiture  must  be  declared  in 
a  proper,  direct  way.  Tbe  utate  onlj'  can  enforce 
such  forfeiture,  as  it  alone  has  the  right  to  waive 
or  enforce  it. 

2.  The  forfeiture  of  charters  of  towns  for 
the  causes  defined  in  Code,  &  47,  I  44,  mast  be 
governed  by  the  principles  above  stated.  Quaere, 
can  such  forfeiture  be  declared  by  any  judicial 
proceeding? 

3.  A  salt  to  enjoin  the  collection  of  mnnicipal 
taxes,  OQ  the  ground  that  they  were  illegally  im- 
posed by  reason  of  want  of  authority  to  impose 
them  from  forfeiture  of  the  mnnicipal  charter,  is 
not  wrongly  brougjit,  from  the  mere  fact  that  the 
town  is  sued  in  its  corporate  name.  So  bringing 
the  suit  does  not  admit  Its  contlnned  existence. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  oourt,  Obto  county. 

Bill  by  Hairy  H.  Hombrook  and  others 
against  the  town  of  Elm  Grore  and  others  for 
an  Injunction.  Decree  for  defendants,  and 
plaintiffs  appeal  Aflirmed. 

Wm.  EIrsklDe  and  W.  P.  Hubbard,  for  ap- 
pellants. Henry  M.  Russell,  for  appellees. 

BRANNON.  J.  Henry  H.  Hombrook  and 
otbera,  for  themselves  and  all  other  taxpayers 
of  the  town  of  Elm  Grove,  filed  a  bill  In  equi- 
ty In  the  circuit  court  of  Ohio  county  against 
that  town  and  its  otUcers,  praying  that  the 
coUectloD  of  taxes  Imposed  on  them  by  the 
town  might  be  enjoined,  and  an  Injunction 
which  was  granted  was  afterwards  dissolved, 
and  the  plaintiffs  appeal.  Xbe  single  ground 
on  which  the  counsel  for  the  plaintiffs  In  this 
court  seek  to  rest  their  case  Is  that  the  town 
has  for  more  than  one  year  Called  to  keep  Its 
streets,  alleys,  walks,  and  gutters  in  good 
repair,  and  has  thereby  forfeited  Its  charter, 
and  become  extinct,  and  therefore  has  no 
power  to  impose  taxes.  This  position  rests 
on  section  44,  c.  47,  Code,  reading:  "Any  dty, 
town  or  village  which  shall  fall  for  one 
year  to  keep  Its  roads,  streets,  alleys,  tide- 
walks  and  gutters  In  good  order  and  r^Ir, 
or  which  sball  fall  for  one  year  to  aerclse 
its  corporate  powers  and  prlvUeges,  shall 
thmby  forfeit  Its  charter,  and  all  the  rights, 
powers  and  privileges  conferred  thereby." 
It  will  be  seen  at  once  that  this  suit  Is  not  one 
having  for  Its  purpose  to  ascertain  and  de- 
clare the  fact  working  the  forfeiture  of  the 
town's  eharta,  but  that  It  seeks  to  do  this 
collaterally,  and  thus  moke  the  forfeiture  ef- 
fectual, without  any  direct  Judicial  deelara- 
tfoo  of  the  forfeiture.  It  Is  said  the  very  let- 
ter of  the  Code  above  quoted  says  that,  be- 
cause of  certain  defaults,  the  town  sball 
"thereby  forfeit  Its  charter"  ipso  fiicto;  that, 
If  that  default  be  found,  no  matter  about  the 


form  of  proceeding,  It  paralyzes  the  acts  of  the 
town.  It  is  true  that  that  omission  Is  made 
by  the  Code  a  cause  of  forfdture;  but  la  that 
to  be  Inquired  Into,  and.  If  found,  to  be  en- 
forced, In  a  purely  collateral  proceeding?  Or 
must  there  be  some  Judicial  inquiry  In  a  pro- 
ceeding proper  to  ascertain  and  declare  the 
cause  of  forfeiture?  Must  there  not  be  a  di- 
rect Judgment  of  death  upon  the  municipal 
corporation?  The  gen«^  rule  Is  well  estab- 
lished that  the  corporate  existence  of  a  mu- 
nicipal corporation  cannot  be  questioned  col- 
laterally. Beach,  Pub.  Corp.  g  55;  Oooley, 
Const  Llm.  254;  15  Am.  &  Eng.  Eac  Law, 
964;  2  Kent,  Comm.  312.  "An  incorimrated 
town  retains  Its  corporate  capacity  until  Its 
charts  Is  declared  forfeited  in  a  direct  Judi- 
cial proceeding.  It  cannot  be  held.  In  any 
collateral  proceeding,  to  have  forfeited  Its 
charts-  by  non  user."  Harris  v.  Nesbit,  24 
Ala.  398.  In  an  action  by  a  town  to  collect 
taxes,  It  was  held  that  the  legal  existence  of 
the  corporation  could  not  be  tested  In  such  ac- 
tion. Town  of  Geneva  v.  Cole,  61  111.  397.  Of 
course,  this  rule  will  apply  whether  the  ex- 
istence of  the  town  depends  on  invalidity  of 
Its  charter  In  the  start  or  subsequent  for- 
feiture. Suppose  this  were  not  the  rule.  Cha- 
os would  reign.  Whoever  the  town  would 
proceed  to  pimlah  one  for  any  ofteoae  against 
its  order  and  peace,  or  enforce  Its  taxes,  or 
sue  to  enforce  Its  rights,  or  take  any  step  un- 
der color  of  its  charter,  there  must  be  an  In- 
vestigation before  eveiT  court,  high  or  low, 
as  to  whether  It  had  kept  Its  streets,  alleys, 
walks,  and  gutters  In  order,  and  minute  in- 
quiries would  be  made  Into  the  sufficiency 
of  their  order,  and  in  some  instances  the 
mayor  or  alderman,  if  he  thought  the  streets 
were  not  in  pi*oper  order,  would  have  to  al>- 
dlcate  his  seat  because  of  the  forfeiture  of 
the  town's  life.  Where  would  be  the 
of  the  confusion?  What  towns  would  it  af- 
flict? What  towns  would  It  not  afflict?  Is  tt 
possible  that  our  l^islature  has  changed  this 
salutary  rule  by  the  section  of  the  Code  quot- 
ed? We  are  under  that  principle,  unless  by 
reason  of  It.  And  what  Is  there  peculiar  In 
It,— so  peculiar  as  to  revolutionize  the  rule  In 
West  Virginia?  It  merely  declares  Qist  for 
ttonuser  and  misuser  It  sball  forfeit  Its  char- 
ter. The  words  "thereby  forfeit"  in  the  stat- 
ute are  not  unusual  in  sucb  cases  where  the 
purpose  is  to  declare  a  certain  fact  a  cause 
of  forfeiture,  fine,  or  other  leeol  result  It 
means  only  lluit  "by  reason  oT*  or  "because 
of"  such  and  such  facts  the  charter  shall  be 
forfeited.  It  Is  only  equivalent  to  the  word 
"because,"  In  the  language,  "shall  because  of 
such  failure  forfeit  Its  charter  to  the  state." 
Lumber  Go.  v.  Word,  80  W.  Va.  43.  8  S.  B. 
227.  It  states  the  cause  of  forfeiture,  and 
states  that  such  .cause  shall  of  itself  work 
a  forfeiture.  But  why  not  In  this  as  well  as 
In  other  Instances  apply  the  rule  that  there 
must  be  a  direct  proceeding  to  ascertain  and 
adjudge  that  fact?  There  la  no  reason  why 
this  instance  is  out  of  the  general  rule,  and 


Digitized  by  Google 


852 


SOUTHBASTEBN  REPOBTBIB,  YoL  21. 


every  reason  wby  It  Is  within  It  We  must 
have  a  cleftrer  ezpreasion  than  ia  here  found 
of  a  leglalatlve  purpose  to  specify  a  cause  of 
forfeiture,  and  dispense  with  direct  judicial 
Inquiry  as  to  the  existence  of  that  fact,  and 
an  afBrmatlve  judgment  of  the  forfeiture  of 
the  charter.  We  are  referred  to  oar  statutes 
forfeiting  lands  for  omission  of  assessment  or 
nonpayment  of  taxes  as  Instances  of  forfelt- 
\m  by  statute,  proprlo  vlgore,  without  judi- 
cial sentence;  but  that  legislation  was  de- 
clared by  the  court  In  Levasser  v.  Washburn, 
11  Grat.  572,  as  having  a  certain  public  pol- 
icy "to  remedy  certain  evils  for  which 
prompt,  summary,  and  decisive  measures 
were  Indlspenaahle,"  as  stated  In  that  case. 
That  l^slatlon  specified  the  cause  of  for- 
feiture, declared  that  cause  should  forfeit  the 
land,  and  gave  the  land  at  once  by  legislative 
ftant  to  certain  persons,  thus  evincing  an  In- 
tent to  dispense  with  any  inquest  upon  the 
flacts  producing  forfeiture.  That  decision  de- 
pended on  that  paiUcnlar  legislation,  which 
to  answer  a  certain  public  policy,  plainly 
evinced,  fbr  reasons  stated  In  that  case,  a 
design  to  at  once  forfeit  the  titles  of  certain 
persons,  and  at  once  give  them  to  ottos.  No 
snch  policy  or  necessity  here  exists.  Then  Is 
no  analogy  of  fbrce  between  legislation  to  for- 
Mt  lands  of  private  Individuals  tor  neglect 
of  public  daty  and  legislation  fortelUng  the 
very  existence  and  cutting  short  the  functions 
of  public  corporations  ccmstltuting  a  part  of 
the  machinery  of  govwnmental  admlnlstra- 
tl(nL  Even  as  to  private  ctHporations,  our 
mle  Is,  as  it  is  everywhere,  that  there  most 
be  direct  jn^dal  atUndlcaUon  of  the  fact 
catulns  the  fcnfeltare  and  of  that  forfeiture, 
and  Z  think  the  reasons  for  requiring  It  In  the 
case  of  towns  are  tenfbld  stronger  than  In 
cases  of  private  corporations.  In  Baltimore 
ft  O.  R.  Oo.  V.  Supervisors,  etc.,  of  Marshall 
Co.,  S  W.  Va.  S23,  the  court  declared  the 
[fflnclple  that  a  forftiture  of  a  corporate  char- 
tor  must  be  judicially  declared  before  Its 
ftnfdtDre  could  be  recognized  In  any  court. 
The  fSuater  act  provided  that,  If  the  road 
should  not  be  completed  by  a  certain  date, 
"then  this  act  shall  be  null  and  void";  thus 
abrogating  the  very  act  giving  corporate  life, 
—a  stronger  case  for  forfeiture  without  ju- 
dicial sentence  than  ttila.  Oould  there  be 
a  stronger?  The  court  eald  tiie  question  of 
forfeiture  could  not  be  raised  except  by  a 
proceeding  In  the  name  of  the  state  against 
the  company  to  declare  and  determine  judl- 
dally  the  fbrfelture  and  annul  the  charter. 
As  regards  the  language  of  the  act,  tiiat  was 
as  strong  an  Instance  of  legislative  Intent  to 
at  once  forfeit  as  this,  if  not  stronger.  So 
In  limnber  Go.  v.  Ward,  SO  W.  Va.  4S,  8  S.  B. 
227,  it  was  h^  that  "a  cause  of  forfeiture 
cannot  be  taken  advantage  of  or  enforced 
against  a  private  corporation  collaterally  or 
incidentally,  or  In  any  other  manner  than  by 
direct  proceeding  for  that  purpose  against  the 
corporation,  so  that  it  may  have  an  oppor^ 
txmsty  to  answa;  and  tibe  state  can  alone  In-- 


atltute  such  a  proceeding,  since  It  may  waive 
a  brokm  condition  of  a  compact  with  It  as 
well  as  an  Individual  can." 

But  It  Is  said  that  the  reason  of  such  de- 
cisions, as  to  private  corporations.  Is  that 
they  are  contracts  with  the  state,  and  can 
only  be  forfeited  by  due  process  of  law,  by 
judicial  hearing,  as  mere  laws  cannot  Im- 
pair the  obligation  of  contracts.  I  fall  to  be 
impressed  that  this  draws  a  substantial 
dlfTerence.  In  both  cases  the  state  created 
or  granted  the  franchise.  It  Is  with  It  to 
enforce  or  condone  the  forfeiture  as  much 
In  the  one  as  In  the  other  case,  contract  or 
no  contract  Indeed,  It  Is  more  necessary  to 
vest  this  right  of  enforcement  or  condona- 
tion of  the  forfeiture  In  the  state  In  case  of 
a  town  than  in  case  of  private  corporations, 
because  a  town  Is  a  part  of  the  govemmrat, 
delegated  as  the  agent  of  the  state  to  ad- 
minister government  In  its  stead  In  a  given 
locality  and  In  certain  respects;  and.  the 
powers  of  government  being  vested  In  the 
state,  it  ought  to  be  left  to  it  to  si^  whether 
tbe  interests  of  the  people  to  be  affected 
will  be  better  promoted  by  the  abolttlim  or 
oontinuanoe  of  the  municipal  ^larter.  If 
the  Idea  Is  that  the  power  to  end  the  diar- 
ter  being  with  the  legWature,  It  has  in  ad- 
vance provided  that  In  a  certain  event  It 
shall  IjMKt  facto  Instantly  ceas^  it  is  plain 
that  the  theory  of  contract  Is  not  ftn  ele- 
ment of  this  proposition,  and  cannot  be 
used  as  a  reason  why  we  should  dispense 
with  the  rule  requiring  a  direct  declara- 
tion of  fbrfelture.  As  stated  above,  I  do 
not  think  the  words  "thereby  forfeited" 
amount  to  a  l^isiative  fbrfelture  In  ad- 
vance, without  sentence.  The  statute  merely 
specifies  a  cause  of  forfeiture,  leaving  Its 
ascertainment  to  be  governed  by  the  gen- 
eral law  on  fbe  subject 

The  case  of  Oakland  B.  Co.  v.  Oakland 
B.  ft  r.  y.  R.  Oo.,  46  CaL  365,  la  specially 
called  to  our  attention.  It  was  an  Injunc- 
tion to  restrain  a  company  from  building 
a  railroad  because  tbe  charter  limited  Its 
construction  to  certain  time,  and  provided. 
In  case  of  failure,  the  franchise  should  **ut- 
terly  cease  and  be  forfeited,"  and  it  was  held 
It  was  a  forfeiture  the  act  vrithont  Judi- 
cial declaration.  Variant  decisions,  as  con- 
fusing as  an  Egyptian  labyrinth,  can  be 
found  In  the  vast  number  of  dedsions  In 
differoit  national  and  state  courts  in  the 
endless  series  of  r^rts.  We  must  select 
those  most  pssnaslve  to  us.  But  we  most 
follow  our  own  Reports,  ^all  we  leave 
the  cases  of  Baltimore  ft  O.  R,  Go.  v.  Su- 
pervisors, etc.,  of  Marshall  Go.,  and  Lum- 
ber Ca  T.  Ward,  etrpm,  and  foUow  the  Cali- 
fornia case?  Upham  Horiclng,  62  Cal. 
290,  foHovred  the  case  just  cited.  It  was  a 
franchise  granted  to  Individuals,  not  a  cor- 
poration. The  r»narks  of  Marshall,  O.  J.. 
In  U.  S.  T.  Grundy,  3  Cranch,  887,  that  where 
tbe  forfeiture  Is  by  common  law  notblni; 
rests  in  the  government  until  some  legal 
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step  has  been  taken  to  assert  the  right,  hut 
a  statutory  f(^felture  is  different,  were  made 
as  to  a  statute  declaring  a  vessel  forfeited 
If  a  false  oath  were  taken  to  procure  a 
register.  It  was  a  forfeiture  by  a  private 
Individual  of  private  property,  not  like  the 
government's  solemn  grant  of  incorporation 
for  municipal  purposes,  or  a  private  corpora- 
tion. Per  contra  the  California  case,  1  may 
cite  the  case  of  Bank  y.  Dawson,  13  La.  497. 
The  statute  enacted  that,  if  a  bank  suspend 
specie  payment  for  more  than  90  days,  '*the 
charter  shall  be  ipso  facto  forfeited  and 
void."  Here  was  a  much  stronger  statutory 
declaration  of  forfeiture  than  in  this  case. 
It  was  held  that  a  cause  of  forfeiture  can- 
not be  taken  advantage  of  or  enforced 
against  a  coiporatlou  incidentally,  or  In  any 
other  mode  than  by  a  direct  proceeding  in- 
stituted by  the  government,  because  it  may 
waive  a  broken  condition  of  a  contract  or 
chai-ter,  as  well  as  an  individual,  and  that 
It  continued  to  exist  as  long  as  the  state 
did  not  claim  the  forfeiture.  I  think  this 
decision  supported  abundantly  by  authority 
almost  universal. 

But  It  is  argued  that  no  proceeding  in  any 
court  by  quo  warranto  or  other  process  lies 
to  declare  the  forfeiture  of  a  municipal  cor- 
poration, and  therefore  the  section  of  the 
Code  declaring  that  for  certain  causes  the 
charter  shall  be  forfeited  would  be  a  dead 
letter,  and  not  enforceable,  unless  It  may  be 
enforced  In  a  collateral  way,  such  as  la 
proposed  in  this  suit  This  is  not  a  quo 
warranto  or  other  such  direct  proceeding, 
and  we  are  not  called  upon  to  decide  whether 
quo  warranto  or  other  Judicial  process  would 
lie,  and  It  would  be  perhaps  obiter  dictum 
to  decide  it  In  this  case.  Speaking  for  my- 
self, I  do  not  think  quo  warranto  or  any 
other  Judicial  process  lies  to  forfeit  the  char- 
ter of  a  municipal  corporation,  and  this  be- 
cause it  Is  a  part  of  the  government  Itself, 
and  It  lies  only  with  the  legislature  to  take 
away  Its  charter.  Think  of  a  court  declaring 
the  charter  of  the  city  of  New  York  forfeited. 
"Municipal  corporations  are  mere  instm- 
mentailtiee  of  the  state  for  the  more  ooh< 
venlent  admlnlstratl(Hi  of  local  government. 
Their  powers  are  such  as  the  legislature  may 
confer,  and  these  may  be  enlarged,  abridg- 
ed, «r  entirely  withdrawn  at  its  [deaBur& 
This  is  common  learning,  found  In  all  ad- 
judications on  the  subject  of  municipal  bod- 
ies, and  repeated  by  text  writers.  There 
Is  no  contract  between  the  state  and  the 
public  that  the  charter  of  a  city  shall  not  be 
at  all  times  subject  to  legislative  control." 
Merlweather  v.  Garrett,  102  U.  S.  611.  So 
has  said  this  court  In  Probasco  t.  Moonds- 
vUle^  11  W.  Va.  501,  and  Board  of  Bd.  t. 
Board  of  Ed.,  30  W.  Va.  424.  480,  4  S.  BL 
640;  1  Beach,  Pub.  Corp.  i  63.  Soch  a  cor> 
poratlon  being  thus  a  part  of  the  Tety  gov- 
ernment Itself.  Its  agent  by  It  oonstltuted 
to  perform  certain  functions,  even  legisla- 
tive fnncttoQs,  wiilcta  belong  eatchulvely  to 


the  legislature  as  a  separate  department  ef 
the  government,  If  the  Judiciary  con  annul 
the  charter.  It  invades  the  domain  of  the 
lawmaking  department  by  abolishing  the 
agency,  and  its  power  to  administer  gov- 
ernment as  directed  by  the  legislature,  in 
opposition  to  Its  will  that  such  functions 
shall  be  administered  by  Its  own  chosen 
agent.  The  very  power  to  constitute  the 
agent  Is  here  a  legislative  prerogative,  and 
that  power  Is  nullified  by  a  court,  aud  the 
powers  committed  to  that  agent,  confessedly 
pertaining  to  the  legislature,  can  no  longer 
be  exercised  as  commanded  and  deemed 
wise  by  the  legislature,  and  its  powers  to 
that  extent  thwarted  and  crippled.  In  Eng- 
land the  power  Is  exercised  by  quo  war- 
ranto and  scire  fadas.  The  charters  of 
London  and  of  the  colonies  of  Massachu- 
setts, Rhode  Island,  and  Connecticut  were 
thus  abrogated.  Mr.  Beach  expresses  the 
opinion,  as  also  Judge  Dillon,  that  the  Ju- 
diciary cannot  here  exercise  this  power, 
since  these  corporations  being  purely  pub- 
lic corporations,  composed  of  citizens,  form- 
ed only  for  local  government  by  the  legis- 
lative department,  to  give  the  Judiciary  the 
power  of  dissolution  would  make  it  co-ordi- 
nate with  the  legislative  power  In  control 
of  local  government  and  local  legislation, 
and  the  power  over  municipal  corporations 
vrated  in  the  legislature  is  limited  only  by 
the  constitution,  and  In  It  the  legislature 
can  have  no  rival,  and  neither  the  Judiciary 
nor  the  uecutlve  can  create  or  destroy  a 
municipality,  which  is  but  a  subdivision  of 
the  state  government  Dill.  Mun.  Corp.  H 
112,  168,  720.  896;  Beach.  Pub.  Corp.  (|  118. 
lia  Th^  are  cases,  however,  holding  that 
the  power  to  declare  a  forfeiture  exists. 
People  V.  Olty  of  Riverside.  66  Cat  288,  6 
Pac.  360;  State  t.  Independent  School  Diet. 
29  Iowa.  264;  Dodge  t.  Feovlfl^  113  IlL  491. 
1  N.  E.  826. 

But  grant  that  there  is  no  Judicial  process 
directly  to  declare  the  forfeiture.  Does  that 
compel  us  to  say  that  it  can  be  enforced  Ju- 
dicially in  collateral  proceedings?  By  no 
means;  but  the  legitimate,  lo^col  conclu- 
sion thcrefnHU  would  bo  that,  as  there  Is  no 
direct,  there  can  be  no  Indirect,  process; 
that,  if  yon  cannot  accampllsh  the  result  di- 
rectly, you  cannot  collaterally.  It  Is  enough 
for  OS  to  say  that.  In  the  indirect  way 
pn^^osed  in  this  suit,  tSx&  power  of  taxation 
essential  to  the  exercise  of  the  powers  of  a 
town*  and  which  la  lawful  unless  the  cor- 
poration is  defunct  cannot  be  denied.  Bat 
there  Is  a  remedy,  and  In  my  Judgment  tfa^ 
only  remedy,  and.  that  Is  with  the  legislature. 
It  gave;  It  alone  can  take  away.  It  la 
with  It,  as  It  ought  to  be,  to  say  whether 
the  public  Interest  Involved  will  be  better 
promoted  1^  looking  over  the  misuser  of  the 
corporate  powers,  and  trusting  for  better 
things  from  the  present  or  another  set  of 
officers,  or  to  blot  out  the  municipally.  The 
fact  that  our  constitution  In  article  6»  | 
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provides  tbat  the  legislature  shall  not  pass 
local  or  special  laws  Incorporating  cities, 
towns,  or  villages,  or  amending  the  charter 
of  any  city,  town,  or  village  containing  a 
population  of  less  than  2.000,  but  It  shall 
provide  by  general  law  for  those  cases,  does 
not  take  away  that  power  residing  In  that 
body  to  repeal  or  declare  forfeited  a  charter  of 
a  town.  The  legislature  can  do  anything  not 
prohibited.  The  object  of  the  provision  was 
to  prevent  multitudinous  special  acts  creat- 
ing or  amending  munlciiial  charters  con- 
suming the  time  of  the  legislature;  but  this 
limits  only  the  power  to  create  or  amend 
charters,  and  It  does  not  prohibit  the  re- 
peal of  a  charter  by  special  act,  or  anything 
trenching  on  the  power  of  the  legislature 
over  municipal  corporations  existing.  See 
State  v.  Steen,  43  N.  J.  Law,  542.  Were  this 
a  proceeding  directly  assaulting  the  corpo- 
ration, I  should  say  private  Individuals  could 
not  maintain  It,  but  only  the  state.  There 
would  be  more  reason  for  confining  this 
power  to  the  state's  election  than  In  cases  of 
private  corporations.  It  ought  not  to  lie 
with  Individuals,  from  mere  personal  in- 
terest, caprice,  or  impulse  of  prejudice,  to 
make  suggestions  of  misuser,  and  make  the 
existence  of  towns  the  football  of  litigation. 
Cooley,  Const.  Llm.  254. 

Counsel  for  appellees  suggests  that  this 
suit  Is  wrongly  brought  against  the  town, 
and  should  be  only  against  Its  officers,  and 
that  in  suing  the  town  Its  continued  exi8^ 
ence  Is  admitted.  People  v.  City  of  Spring 
Valley,  129  111.  169,  21  N.  843,  supports 
this  contention.  Bat  reputable  authorities 
cited  In  It  say  that  there  is  a  distinction  be- 
tween private  and  municipal  corporations 
in  this  respect,  and  that  an  Information 
against  a  municipal  corporation  by  its  cor^ 
porate  name,  even  where  its  corporate  ex- 
istence Is  challenged,  Is  rightly  brought  as 
a  corporation  de  facto,  though  not  de  Jure. 
State  V.  Bradforct,  32  Vt  50;  People  v.  City 
of  Riverside,  66  Cal.  288,  6  Pac.  350.  In 
the  latter  case  other  California  cases  ore 
cited  Justifying  that  rule.  In  State  v.  Brown, 
31  N.  J.  Law,  855,  an  action  to  have  it  ad- 
Judged  that  a  corporation  was  never  legally 
constituted,  it  was  held  that  the  proceeding 
must  be  one  that  will  bring  the  corporation 
Itself  directly  before  the  court  It  occurs  to 
me  that,  even  In  a  proceeding  to  directly 
test  the  existence  of  ft  corporation.  It  ought 
to  be  a  party  by  its  assumed  corporate 
name,  as  its  existence  as  snch  is  the  very 
thing  to  be  tried,— Its  right  to  live  and  act 
In  tbat  name,~and  that  its  lawful  existence 
is  not  admitted  simply  by  Impleading  it  In 
that  name,  when  the  pleading  denies  It.  If 
so,  a  suit  like  this  to  enjoin  taxes  assessed 
in  the  name  of  a  coiporatlon  is  more  prop- 
erly brought  against  It  as  a  party,  and  it 
does  Dot  estop  the  plalntlCT  from  contesting 
its  validity,  bo  far  as  this  objection  go^ 
For  reasons  stated  alMve^  the  decree  la  af> 
firmed. 


(40  W.  Va.  508) 

CROFT  T.  HANOVER  FIBB  INS.  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Ylr^ida. 
April  13.  1895.) 

FlBB  iNSnRAN^B — OUL  COKTRACT — AUTHOSITT  OW 
AGSRT— MlBTAKS  AB  TO  iNSCRED— COB- 
BBOTIOH  IN  EquiTT. 

1.  An  oral  executory  contract  fi»  fire  tnsor- 
ance  U  valid,  tht  statnte  of  frauds  not  a^lylDE 

to  it 

2.  If  an  oral  contract  for  fire  insurance  has 
been  made,  and  before  the  issuance  of  the  policy 
the  property  is  destroyed  by  fire,  equity  has  inils- 
dictioD  to  compel  payment  of  the  indemni^. 

3.  Though  the  assured  understands  the  term 
to  be  coveied  by  the  insurance  to  be  one  year, 
and  the  agent  of  the  inaurance  company  under- 
stands it  to  be  three  years,  costing  in  eitiiM  case 
the  same  premium,  this  does  not  raider  tiie  con- 
tract incomplete,  so  as  not  to  warrant  recovery 
for  loss  by  fire  occnrring  within  one  year. 

4.  Where  an  agent  r^resents  several  Inani^ 
ance  companies,  and  ia  Intrusted  with  blank  poli- 
cies, signed  by  the  officers,  with  authority  to  nego- 
tiate policies  and  issue  them  without  referring 
them  to  the  companies,  and  it  ia  agreed  by  the  in- 
sured that  the  agent  shall  place  the  risk  in  such 
company  as  he  selects,  and  he  does  place  it  with 
a  company,  as  shown  by  a  memorandum  made  by 
him,  uie  agreement  Is  binding  on  the  company. 

5.  Where,  by  agreement  between  the  insiired 
and  the  agent,  the  agent  is  to  fix  sadl  amount  of 
indemnity  as  be  sees  proper,  and  he  does  fix  It,  as 
shown  by  a  memorandum  made  by  him,  the  oral 
agreement  la  binding  on  the  company. 

0.  An  agent  of  an  insurance  company  anttaoi^ 
ized  to  negotiate  ri^s  may  give  credit  in  aodi  ex- 
ecutory agreement  for  the  premium. 

7.  Unless  in  such  agreement  prepayment  Is 
made  a  condition  precedent  the  premium  need  not 
be  paid  until  the  policy  agreed  upon  is  ready  to  be 
deUvered- 

8.  The  agent,  by  mistake,  entered  In  Us 
memorandum  the  name  of  the  wronK  person  as 
the  assured.  This  will  be  corrected  in  a  suit  in 
equity  on  such  execntoty  oral  agreement,  and  the 
person  who  owns  the  ^perty  insured  and  who 
negotiated  the  Insurance  may  recover  in  his  own 
name. 

(Syllabus  by  the  Gonrt) 

Appeal  from  drcoit  cour^  Wood  connty. 

Bill  by  Walter  L.  Croft  against  the  Han- 
over Bire  Insurance  Company  and  the  Citi- 
zens* Fire  Insurance  Oompany.  Decree  fw 
plaintiff,  and  defendants  appeal  Affirmed. 

Hntchlneon.  Hutchinson  &  Camd^  for  ap- 
pellants. Van  Winkle  &  Ambler  and  Wm. 
Q.  Peterkln,  for  appellee 

BRANNON,  J.  This  was  a  suit  In  equity 
in  the  circuit  court  of  Wood  connty  by  Wal- 
ter L.  Croft  against  the  Hanover  Fire  Insur- 
ance Company  and  the  Citixens'  Fire  Insur- 
ance Company  for  the  specific  performance 
of  an  agreement  to  Issue  a  policy  of  Insur- 
ance upon  a  dwelling  bouse,  which  was  con- 
sumed by  fire.  The  court  decreed  that  the 
Insurance  companies  pay  the  insurance  stip- 
ulated for,  and  the  companies  appeal. 

No  policy  was  actually  Issued,  but  the  snit 
is  based  on  an  oral  contract  to  Insure  and  to 
issue  a  policy  accordingly.  As  the  "Statute 
of  Frauds  and  Perjuries,"  so  called  (0>de.  a 
98),  does  not  apply  to  Insurance,  an  agree- 
ment to  insure  need  not  be  in  writing.  Wood, 
loa.  i  4;  May.  Ins.  |  14;  lasurance  Go.  T. 
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Colt.  20  Wall.  560.  I  do  not  tbink  clause  T 
ct  diapter  98  of  the  Code  api^les  to  the  case, 
erea  If  the  policy  agreed  upon  was  for  three 
years.  Kimmons  v.  Oldham,  27  W.  Va. 
258.  When  a  contract  for  Insurance  has  been 
made,  but  no  policy  to  evidence  It  has  been 
Issued,  the  remedy  of  the  Insured,  after  lose, 
may  be  by  bill  In  equity,  on  tbe  principle  of 
spedflc  performance;  and  tbe  court  does  not 
simply  decree  the  specific  performance  of  the 
agreement  by  tbe  actual  execution  of  a 
policy  of  Insuranm,  and  then  comx>el  the 
Insur^  to  bring  an  action  on  that  poUcy, 
but,  to  avoid  multiplicity  of  actions  and  de- 
lay, having  tbe  parties  before  It  properly  for 
specific  performance,  will  at  once  decree  the 
payment  of  the  amount  which  would  be  re- 
coverable under  the  policy  if  issued,  agree- 
ably to  that  principle  of  equity  practice  that, 
as  aU  the  necessary  parties  are  before  the 
court  for  one  purpose,  It  will  give  full  and 
complete  relief,  and  not  send  them  to  another 
court  Wooddy  v.  Insurance  Co.,  31  Grat. 
362;  May,  Ins.  fi  566;  Wood,  Ins.  H  11,  12; 
Insurance  Co.  v.  Colt,  20  WalL  &G0.  Or  he 
may  sue  at  law,  by  same  authorities. 

But  the  defendant  companies  say  there  was 
DO  contract  to  sustain  a  suit,  because  the 
contract  was  vague,  uncertain,  and  incom- 
plete. Herein  lies  tbe  turning  point  of  tbe 
case.  As  to  proof,  there  is  nothing  peculiar 
in  contracts  of  insurance.  As  in  other  cases, 
the  contract  must  be  d^nlte  and  certain, 
and  tbe  parties  must  have  agreed  upon  all 
essential  terms.  The  contract  must  be  such 
as  to  bind  both  parties,— the  one  to  Insure, 
the  other  to  pay  the  premium.  All  elements 
must  be  agreed  upon,  and  If  anything  Is  left 
open  or  undetermined,  so  that  the  minds  of 
the  parties  have  not  met,  no  contract  exists, 
and  there  Is  no  liability  for  a  loss;  as,  where 
tbe  rate  of  premium  Is  left  undetermined,  or 
the  time  when  the  policy  shall  attach,  or  the 
apportionment  of  the  risk  has  not  been 
agreed  upon,  or  the  insured  retains  control 
over  the  premium  note  or  any  papers  tbe 
delivery  of  which  Is  a  condition  precedent, 
or  If  anything  remains  to  be  done  by  tbe 
insured  as  a  condition  precedent,  as  the  pay- 
ment of  premium,  or  if  the  duration  of  the 
risk  Is  not  agreed  upon,  or  any  condition 
precedent  has  not  been  complied  with.  The 
aggregatlo  mentlum  (union  of  minds)  must  be 
fully  established,  and  nothing  must  remain 
to  be  done  but  to  deliver  the  policy.  The 
details  of  the  contract  must  be  fixed,  and,  if 
the  agreement  or  understanding  of  the  par- 
ties in  reference  thereto  Is  not  mutual,— that 
is,  if  one  party  understands  tbe  matter  one 
way,  the  other  another,— the  minds  of  the 
IMiriles  have  not  met,  and  there  is  no  con- 
tract In  law  or  equity.  Of  course,  the  bur- 
den of  proof  to  show  such  a  contract  as  is 
enforceable  Is  on  the  plaintiff.  Wood,  Ins. 
i  6. 

The  chief  point  of  question  in  the  contract, 
as  It  seems  to  me,  Is  as  to  the  length  of  time 
the  poli^  was  to  run.   It  has  been  stated 


above  that  this  Is  ao  essential  element  In 
a  valid  contract  Tbe  parties  must  agree 
upon  a  time  for  the.  duration  ot  the  policy. 
Hie  plaintlfT  says  that  he  applied  for  a  poli- 
cy on  bis  dwelling  house  for  one  year,  and 
understood  that  the  agreement  witb  the 
agents  was  for  one  year.  One  of  the  agents 
says  he  understood  it  to  be  three  years.  Ths 
agent  says  be  made  no  memorandum  ic 
writing  on  this  occasion.  According  to  the 
evidence  on  both  sides,  in  that  interim  an 
agreement  was  made  for  tbe  insurance  of  the 
dwelling  house  in  such  sum  as  the  agents 
should  fix,  at  a  certain  rate,  and  the  policy 
was  to  be  made  out  and  sent  by  mall  to  the 
insured,  and  he  was  then  to  pay  tbe  pre- 
mium, or  It  was  to  be  charged  to  his  fathen 
who  had  other  Insurance  with  these  agents, 
as  the  agents  preferred.  The  agents  agreed 
and  promised  to  send  the  policy.  They  had 
policies  In  blank,  signed  by  the  ofiScers,  and 
tbey  had  authority  to  fill  out  and  deliver 
them  without  application  to  the  chief  officers 
of  tbe  companies.  About  one  month  after 
this,  a  brother  of  tbe  plaintiff,  by  authority 
of  his  brother,  met  tbe  one  of  the  agents  who 
had  negotiated  for  tbe  policy,  and  asked  the 
agent  for  It,  and  was  told  that  It  had  not 
been  made  out,  as  he  had  not  satisfied  him- 
self as  to  the  amount  for  which  the  policy 
should  be  written.  The  plaintiff's  brother 
told  the  agent  he  wished  It  fixed  up,  and  the 
agent  himself  says  that  he  told  tbe  brother 
that  he  would  fix  It  then  as  far  as  he  could, 
as  be  was  on  his  way  to  tbe  train  to  go  on  a 
trip,  but  would  attend  to  It;  and  he  then 
wrote  In  a  private  memomndum  book  this 
memorandum:  "W.  M.  Croft  $600.00  on  one- 
story  fr.  shingle  roof  dwell.,  near  DavIsvIUe, 
IH-S  yrs.  N.  Y.  Underwriters."  The  brother 
told  him  to  send  the  policy,  and  he  would 
send  the  money  to  pay  the  premium,  to 
which  tbe  agent  assented.  The  evidence 
shows  the  agent  agreed  to  credit;  did  not  de- 
mand prepayment  It  Is  not  claimed  other- 
wise. About  a  month  after  this  interview  be- 
tween this  agent  and  the  plaintlfTs  brother, 
the  house  was  destroyed  by  fire,  and  this 
brother,  tbe  next  day,  called  on  the  agent 
and  asked  for  the  policy.  The  agent  said  he 
had  written  It,  but  had  mislaid  it  and 
searched  and  could  not  find  it  and  said  he 
would  look  for  It  and  to  call  later,  and  then 
the  brother  infonued  lilm  of  the  fire.  In  the 
afternoon  the  brother  called  again  for  the 
policy,  but  the  agent  had  not  found  It  Later 
this  agent  concluded  he  had  never  written 
It  up.  After  this  the  plaintiff  tendered  the 
agent  the  premium  money,  but  he  declined  It, 
saying  that  he  had  Informed  the  company 
of  tlie  fire,  and  the  adjuster  would  soon 
come,  and,  "under  the  circumstances,"  be 
would  not  take  the  money. 

We  can  say  from  the  evidence  on  both  sides 
that  an  agreement  to  Insure  was  made,  and 
nothing  remained  to  be  done  but  to  Issue  the 
policy,  and  that  the  agent  promised  to  do 
this.   All  the  elements  ware  settled,  except  as 
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to  tlxiiB  to  be  corared  by  the  policy,  let  ua  soy. 
Tbe  propoty  wai  named.'  The  idaliitiff  gave 
Its  Tftloe  The  amonnt  ot  tlie  Indenmlty  was 
left  by  the  plalntlfE  absolntely  to  the  dedidon 
of  the  agent  He  voold  have  right  to  fix 
that  anyhow.  It  was  with  him  to  say  just 
how  mndi  he  would  Inaure  It  for.  He  Old 
fix  It,  aa  the  memorandnm  diowa  Tbe  rate 
of  premimn  was  fixed.  Tbe  discretion  to  se* 
lect  Oie  company  was  left  to  the  agent  The 
agent,  as  a  wltoess,  says  It  was  only  Ibioogh 
his  neglect  or  Cwgetf  nlDeas  that  the  policy  was 
not  Issued.  He  says  the  policy  should  have 
been  issoed.  But  the  Insmnd  asked  and  wt- 
derstood  that  the  Insurance  was  to  be  one 
year,  whUe  the  agent  understood  It  to  be  three 
years.  What  effect  can  this  have?  The  defense 
would  use  it  to  show  there  was  no  finished 
agreement  under  that  principle  of  law,  stated 
above,  that  all  elements  must  be  agreed,  and 
time  Is  an  essential  elementand  thatwhen  one 
party  nnderstacds  an  essential  element  of  the 
contract  In  one  way,  and  the  other  in  another 
way,  the  minds  of  tbe  parties  hare  not  met  on 
that  essential  element  But  wbat  practical 
ham  can  this  circmnstance  do  toe  companies? 
The  fire  occurred  wltolu  one  year.  Tbe  plaln- 
ttfC  says  to  tbe  companies:  "Ton  are  liable  to 
me.  Ton  i^reed  to  Insure  me  for  one  year, 
and  the  fire  occurred  within  one  year."  The 
companies  plead  In  reidy:  "We  are  not  liable, 
because  we  agreed  to  Insure  you  for  three 
years.*'  Tbe  plea  Is  not  good.  It  confesses 
the  fact  of  Insurance.  It  does  not  deny  that 
toe  fire  was  bi  one  yesr,  and  the  £sct  that  the 
term  was  three  years  Is  not  material,  tbe  three 
years  covering  one  year.  The  rate  a^^  was 
tbe  usual  one  for  three  years.  Croft's  erl- 
dence,  howerer,  la  that  the  term  was  one  year. 
It  Is  a  case  of  conflicting  evidence  as  to  thia 
If  be  Is  believed,  toelr  minds  met  on  one  year. 
We  should  not,  where  two  witnesses  thus  dis- 
agree, tererae  the  decree,  there  being  no  other 
evidence  aa  to  that 

It  la  contended  for  the  defense  that  no  com- 
pany waa  named  as  tbe  Insoring  company  at 
tbe  time  the  agreement  was  made,  and  that 
never  until  a  month  later,  when,  In  the  mem- 
orandum above  mentioned,  the  agent  wrote 
the  New  YoA  Underwriters  as  the  Insiners, 
was  there  any  particular  Insurer  mentioned. 

the  evidence  of  the  plaintiff  and  the 
agent  conflicts,  tbe  former  saying  that  thaNew 
York  UndCTwriters  were  named  as  the  Insure 
Ing:  parties.  Tbe  defendant  companies  did 
business  under  that  name.  Let  ns  say  that  no 
insuring  party  was  named  at  the  time  of  the 
agreement  The  firm  of  K.  S.  Boreman  & 
Son  were  insurance  agents,  doing  business  for 
the  defendant  companies,  and  also  other  com- 
panies, and  both  plaintlfT  and  the  one  of  said 
firm  acting  In  this  matter  (to  whom  I  have 
often  referred  alwve,  and  may  below,  as  agent) 
say  toat  It  was  left  to  the  agents  to  assign 
toe  risk;  that  is,  give  the  Insurance  to  what 
company  toey  pleased.  Croft,  having  confi- 
dence in  the  experience  of  the  agents  wito  the 
various  companies,  cmumltted  tols  dlscretlui 


to  toem.  This  Is  often  don&  It  Is  lawful  snd 
binding  on  the  company  selected  by  toe  agent, 
when  they  had  policies  signed  in  blank,  to  Is- 
ane  to  whom  th^  choose.  It  does  not  rratder 
toe  agreement  tocomplete  as  1m  want  of  con* 
traetlng  party.  Wood,  Ina  S  25,  and  note; 
May,  Ins.  }  99,  end.  Tbe  agents  cleaiiy  bad 
power  to  make  a  ccmtract  binding  toese  com- 
panies by  name  as  insurers  at  the  time  of  tlie 
contract  Then,  when  toe  party  insuring 
leaves  It  wito  the  agents  to  select  any  of  tbe 
companies  represented  by  them,  why  Is  It  not 
btodingf  If  toe  party  insured  does  not  ob 
Ject,  liow  can  the  company  object?  These  two 
companies  had  an  agreement  that  to  all  pi^l- 
ctea  taka  In  toe  name  vi  toe  New  York  Un- 
dorwriters  they  should  share  in^miums  nod 
liabilities  to  cototo  proportion.  Until  the 
agent  does  select  the  company,  toere  is  no  con- 
tract; but,  when  he  does,  then  there  is.  Let 
the  date  of  toe  memorandum  naming  toe  un- 
do-wtlters  aa  toe  Insurers  be  at  toe  date  (rf 
the  agreement  or  afterwards.  It  was  before  toe 
fire.  It  became^  as  to  tola  p(rfnt  a  contract 
befwe  tbe  loss.  ^Hie  agent  wrote  to  toe  com- 
panics  after  toe  fire  that  he  bad  assigned  the 
risk  to  them.  Shddoi  v.  Insm-ance  Co.,  65 
Wis.  436,  27  N.  W.  81S.  dted,  la  not  hi  point 
An  agent  agreed  to  Insure  In  aome  company 
repreaented  by  blm,  but  not  designated,  on  cer- 
tain terms.  The  defendant  decided  to  insure 
on  different  terms,  but  before  acceptance,  tbe 
company  dedbied  to  do  so.  Held.  tba«  was 
no  contract  The  Judge,  admitttatg  that 
where  it  Is  left  to  an  agent  to  select  toe  com- 
pany. It  is  binding  when  he  dedgnates  the 
company,  said  It  Is  not  a  contract  untD  be 
designates.  The  memorandum  of  designation 
there  showed  a  rejection  by  toe  company,  and 
toe  court  hdd  it  a  departure  from  toe  orAer  of 
toe  company  in  designating  a  less  premium 
toan  it  had  proposed  to  accept.  The  case  of 
Assccitttlon  V.  Bonlel,  20  Fla.  815,  is  not  Iq 
point  A  snbagent  agreed  to  insure  in  a  com- 
pany not  designated,  and  toere  is  no  showing 
that  he  was  to  select  It  and  he  never  did  des- 
ignate one,  and  he  had  no  autooiity. 

There  la  an  indirect  allusion  In  brief  of  coun- 
sel to  toe  nonpayment  of  toe  premium,  but  toe 
point  Is  not  distinctly  made.  It  would  he 
untenable.  Tbe  proof  is  full  toat  the  agree- 
ment was  that  when  toe  policy  should  be  sent. 
Croft  would  bring  or  send  toe  money,  or  it 
could  be  charged  to  bis  fatoer,  and  toe  agents 
assented.  Now,  Insurance  can  be  sold  on  cred- 
it as  well  as  anytoing  else.  The  agent  can 
give  credit  Eagan  v.  Insurance  Co.,  10  W. 
Va.  583,  588;  Wood,  Ins.  S  28;  May,  Ins.  § 
360  D;  Insurance  Co.  v.  Colt  20  WalL  560; 
Long  V.  Insurance  Co.  (Va.  Sup.)  21  Am.  St. 
Bep.  883,  note,  20  AO.  1014.  Prepayment  is 
not  necessary  to  toe  conclusion  of  an  oral  con- 
tract Wood,  Ins.  H  22  A,  43  6.  But  In 
addition.  If  credit  bad  not  been  given,  toere 
was  no  obligation  to  pay  untU  toe  policy  was 
ready  to  be  delivered,  and  the  companies  were 
to  do  that  and  did  not,  tooogb  asked  to  do  so. 
Wood,  Ina.  H  29,  30;  May,  Ins.  if  22  A.  48  G 
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The  agent  made  out  the  memoraDduin  In  the 
name  of  W.  M.  Cioft,  not  In  tliat  of  plaintiff, 
Walter  L.  Croft,  by  mistake.  Tbe  plaintiff 
owned  the  bouse,  and  applied  for  the  lasor- 
ance,  and  made  the  agreement  From  the 
fact  that  his  father.  W.  M.  Croft,  bad  Insur* 
auce  from  these  agents,  and  the  latter  thought 
that  the  father  owned  the  house,  the  mistake  was 
made  by  the  agent  The  plalntill  says  be  told 
him  the  house  was  his.  No  pretense  or  claim 
of  falsehood  or  concealment  ts  made  against 
the  plalntf a.  Xba  agent  swears  that  tt  would 
have  made  no  difference,  as  be  would  have  as 
readily  Insured  in  the  son's  name.  Tbls  mistake 
Is  mentioned  In  the  brief,  but  merely  men- 
tioned. It  can  have  no  effect  Even  a  policy 
in  a  wrong  name  may  be  reformed  and  rec- 
tified after  loss.  This  Is  a  suit  on  an  oral, 
executory  agreement,  and  we  are  in  a  court  of 
equity.  May.  Ins.  i  560  A;  Thompson  v.  In- 
surance Co.,  136  U.  S.  295,  10  Sup.  Ct  1010; 
May,  Ins.  §S  479.  482.  This  court  decided  In 
Deltz  V.  Insurance  Co.,  83  W.  Va.  52G.  11 
S.  E.  50,  that  where,  by  mistake,  the  agent 
wrote  the  name  of  the  husband  as  the  as- 
sured Instead  of  the  wife,  it  would  not  defeat 
recovery  by  the  true  owner.  See,  also,  opin- 
ion in  Travis  v.  Insurance  Co.,  28  W.  Va.  5S3. 
But  this  memorandum  Is  not  the  contract 
There  is  evidence  to  sustain  the  court  in  hold- 
ing the  agreement  was  with  the  plaintiff.  The 
suit  is  on  the  oral  contn-ct  The  memoran- 
dum Is  only  Important  as  showing  a  designa- 
tion of  the  insuring  companies;  It  is  not  the 
contract  Plaintiff  In  person  applied  for  the 
policy  and  told  the  agent  the  bouse,  was  his. 
■The  agent  accepted  the  risk  of  the  idalntlff  In 
person,  and  why  should  we  or  the  agent  say 
the  contract  was  with  the  father?  The  agent, 
as  a  witness,  does  not  claim  tie  was  misled; 
attributes  no  bad  faith  whatever  to  the  plain- 
tiff. He  Inferred,  because  the  plaintiff  was  a 
young  man  of  30,  and  the  father  had  a  mill 
property  close  by,  and  was  a  man  whose  name 
was  on  the  insurance  book  as  to  other  Insur- 
ance, that  the  father  owned  the  bouse.  It 
was  merdy  his  inference.  The  real  contract 
was  in  fact  and  In  law  with  the  plaintiff. 
Prima  facie,  If  the  plaintiff  did  not  mislead. 
It  would  be  his  contract  The  agent  says  It 
was  merely  his  Inference.  I  repeat,  the  mem- 
orandum Is  not  the  contract  If  It  were,  the 
mistake  could  be  corrected. 

Variance.  This  isrdled  on  Inabrlef  of  coun- 
sel. As  regards  the  matter  last  spoken  of, — 
the  name,— there  can  be  no  variance  between 
allegation  and  proof.  The  bill  alleges  the  oral 
contract  as  made  with  the  plaintiff,  and,  as 
I  have  shown,  the  proof  Is  of  a  contract  made 
with  the  plaintiff.  The  memorandum  is  not 
the  contract  sued  on;  and,  If  It  were,  the 
bin  states  the  mistake  in  it  and  gives  rea- 
sons of  mistake,  why  it.  If  the  gravamen  of 
the  suit  should  be  treated  as  one  made  with 
plaintiff.  Either  party  may  have  even  a 
written  contract  speclflcally  enforced  with 
such  corrections  as  parol  evidence  may  show 
to  be  necessary  to  correct  a  mistake.  Crelgb 
V.  Boggs,  10  W.  Ta.  24a 


Variance  as  to  Date  of  Contract  There  ts 
no  variance  between  bill  and  proof  In  tbls 
respect  The  bill  says  that  "about  the  mid- 
dle of  July,  1£91.  the  plaintiff  applied  to 
the  agent  for  the  Insurance,"  etc.,  "and  that 
at  that  time,  to  wit,  July,  1891,"  a  cer- 
tain agreement  was  made.  The  proof  .shows. 
I  think,  that  this  was  on  the  lltb  ot  Au- 
gust Is  It  possible  that  we  must.  In  a 
suit  in  equity,  overthrow  the  decree  for 
this?  There  Is  no  variance.  The  substance 
and  real  point  of  the  allegation  Is  that  a 
contract  of  Insurance  was  made.  The  date 
is  not  material.  Even  If  the  bill  said  It 
was  on  a  fixed  day  In  July,  it  would  not 
be  fatal,  the  agreement  not  b^ng  a  writing. 
Even  in  formal  law  actions,  allegations  of 
•time,  place,  quantity,  and  value,  when  not 
dracriptlve  of  the  Identity  of  the  subject  of 
action,  will  be  found  immaterial,  and  need 
not  be  proved  strictly  as  alleged.  Thus,  lo 
trespass  the  material  fact  is  the  assault  the 
time  and  place  not  being  material."  1  Oreenl. 
Ev.  9  61.  A  distinction  exists  between  Blle> 
gations  of  matters  of  "substance,"  and  mat- 
ters of  "essential  description."  The  former 
may  be  substantially  proven;  the  latter  must 
be  proven  with  a  degree  of  strictness  extend- 
ing In  some  cases  even  to  literal  precision. 
Id.  S  5a  But  here  the  blU  does  not  tie  Itself 
to  a  fixed  date,  but  Is  "about  the  middle  of 
July."  Now,  if  It  were  a  note  or  Instrument 
described  by  date,  It  would  then  be.  in  the 
words  of  Greenleaf,  "matter  of  essential  de- 
scription," the  earmark  of  Identity,  and  strict 
proof  would  be  required,  and  such  cases  as 
Scott  V.  Baker,  3  W.  Va.  285,  would  apply. 
This  date  Is  not  matter  of  substance,  but 
the  substance  Is  the  contract  and  Its  essen- 
tial elements.  If  there  were  a  variance  in 
them.  It  would  be  different  Tb^fore,  cases 
like  Railroad  Co.  v.  Skeels,  Id.  556,  and  James 
v.  Adams,  8  W.  Va.  576,  do  not  apply. 

Substantial  and  even-handed  justice  has 
been  done  in  the  case  by  the  decree,  and, 
when  that  Is  so,  there  ought  not  to  be  a  re- 
versal, though  on  some  point  It  may  be  open 
to  question.  4  Minor,  Inst  B70;  Bartom,  Ch. 
Prac.  1139. 

The  agents  agreed  with  the  plaintiff,  for  a 
given  coDSideiatlon,  to  Insure  a  particular 
house  owned  by  plaintiff,  in  a  sum  which  the 
agent  was  to  and  did  fix,  and  for  a  period 
of  time  covering  the  date  of  the  loss  by  fire. 
Nothing  remained  to  be  done  but  Issue  the 
policy,  which  the  agent  promised  to  do. 
These  things  he  himself  proved.  Both  par- 
ties understood  that  the  plaintiff  was  In- 
sured. Every  element  was  final  to  base  that 
policy  on.  The  agents  were  authorized  to  Is- 
sue It  His  own  memorandum  told  him  every 
single  element  from  which  to  Issue  It,  except 
the  name  of  the  Insured;  and.  had  he  Issued 
It  In  the  wrong  name,  the  mistake  could  be 
corrected,  and  a  suit  maintained  upon  It. 
The  only  thing  wanting  is  the  policy  to  per- 
fect the  Insurance.  Whose  fault  that  It  was 
not  Issued?  Where  is  the  plaintiff.  In  fault 
or  defftnltY  To  decide  the  caae  against  tbe 
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plaintiff,  his  honse  Is  lost,  without  the  Indem- 
nitr  be  fairly  contracted  tor;  to  decide  it 
against  the  defendants  Is  only  to  make  them 
do  what  they  fairly  contracted  to  do.  The 
defense  set  up  at  lirst  blush  inspires  some 
qnestlons;  but,  on  consideration^  It  becomes 
a  figment,  which  withers  away.  Courts  must 
not  let  insurance  companies  evade  their  poli- 
cies through  mere  technlcalitleB.  They  must 
be  treated  fairly,  and  only  held  up  to  their 
fair  engagements.  They  are  very  valuable 
Institatlons,  deserving  patronage  and  encour- 
agement; bnt  when  th^  contracts  of  in- 
demni^  prove  worthless,  for  unsubstantial 
reasons,  to  those  who  are  In  distress  and 
poverty  from  the  waste  of  fire,  aealnst  which 
their  prudence  sought  to  provide,  It  derogates 
from  the  efficacy  of  the  policies  and  the  con- 
fidence of  the  public  In  fire  insurance. 

For  these  reasons,  we  are  clearly  of  opln- 
ton  to  affirm  the  decree. 


(40  W.  Va.  207) 

CLIFTON  V.  MONTAGUB. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  27. 1895.) 

IMFLISD  COVBltAKT  IK  LbaSB— DBBCRIPTION  OW 

Pbopbbtt. 

1.  Where  a  party  in  a  written  lease  describes 
the  property  ae  ^the  premises  known  as  the  'Bed- 
ford Salt  Fomace  Proper^,'  together  with  all 
the  appurtenEDces  thereto  belonging,  Including 
six  salt  wellB,  toola  and  fixtures  of  the  same," 
there  is  no  implied  covenant  on  the  part  of  the 
lessor  that  there  are  on  said  premises  cdx  salt 
wells  of  any  particular  productive  capacity,  or 
suitable  for  the  purposes  for  which  they  are 
leased. 

2.  He  redtals  contained  In  said  lease  as  to 
the  number  of  salt  wells  included  fn  the  iiremises 
after  the  lease  has  been  accepted  and  acted  on 
for  more  than  two  years  by  the  lessee,  with  am- 
ide opportunity  of  knowing,  not  only  the  contents 
of  the  lease,  bnt  the  character  and  quality  of  the 
property  leased,  must  be  retarded  as  conclusive 
of  the  fact  between  the  parties  to  said  lease. 

3.  The  words  "including  six  salt  wells."  con- 
tained in  said  lease,  create  no  implied  warranty 
that  tliere  were  six  salt  wells  on  said  premises  of 
any  particular  quaUty  or  fitness  for  manufactur- 
ing salt. 

4.  Where  a  written  lease  of  property  provides 
that  the  lessee  shall  keep  the  same  in  repair  ex- 
cept as  to  unavoidable  accidents  and  natural 
wear  and  tear,  the  law  will  not  imply  a  contract 
on  the  part  of  the  lessor  to  repair  damages  caused 
by  nnavoidable  acddents. 

(Syllabns  by  the  Court) 

Error  to  drcait  court,  ISasaa  county. 

Action  by  George  Clifton  against  T.  O.  Mon- 
tague. Judgment  fOr  defendant,  and  plain- 
tifr  brings  error.  Affirmed. 

Malcolm  Jackson,  Tomllnson  &  Wiley,  and 
C.  E.  Hogg,  for  plaintiff  In  error.  John  U. 
Myers. -for  defendant  in  error. 

ENGLISH,  J.  This  was  an  action  of  cov- 
enant brought  In  the  circuit  court  of  Mason 
county  by  George  Clifton  against  T.  G,  Mon- 
tague. The  action  was  predicated  upon  a 
lease  executed  by  said  T.  G.  Montague  to  said 
Geoi^e  Clifton  and  W.  H.  Cavan,  dated  Au- 
gust 23,  1890,  whereby.  In  consideration  of 


the  rents  and  covenants  therein  contained,  the 
said  T.  G.  Montague  leased  onto  said  Clifton 
and  Cavan,  for  the  perloa  of  three  years  from 
that  date,  the  praises  known  as  the  "Bed- 
ford Salt  Furnace  Property,"  together  with 
all  the  appurtenances  thereto  belonging,  in- 
cluding six  salt  wells,  tools  and  fixtures  of 
the  same,  and  the  buildings  of  the  party  of 
the  first  part  located  thereon,  situated  in  and 
near  the  village  of  Clifton,  Mason  county,  W. 
Va.,  with  the  right  to  mine  coal  in  the  man- 
ner therein  prescribed,  to  run  said  furnace, 
etc.,  upon  the  ccmslderations  and  Ifmitattons 
th^in  set  forth.  The  plalntifl.  In  his  deda- 
ratlon,  averred  that  the  defoidant  by  said 
lease,  for  blmself,  Impliedly  and  by  operation 
of  law,  did  covenant  with  the  said  GetH^ 
Clifton  and  W.  H.  Cavan  that  said  premises 
and  property  Included  six  sa'lt  wells  as  in  the 
said  deed  specified,  suitable  for  pumping  brine 
therefrom  and  supplying  the  same  to  said  fur- 
nace In  the  manufacture  of  salt  on  said  prem- 
ises, and  that  the  defendant  bad  not  per- 
formed, fulfilled,  and  kept  the  covenants  con- 
tained In  said  deed  according  to  the  tenor  and 
effect,  true  int^t,  and  meaning  thereof.  In 
this:  That  there  were  not  six  salt  wells  on 
said  premises,  as  called  for  In  said  deed,  suit- 
able and  proper  tar  pumping  brine  therefrom 
and  snpplylng  brine  to  said  furnace  for  the 
manufacture  and  sale  of  salt,  but  that  there 
were  only  five  salt  wells  on  said  premises 
suitable  for  ptmiplng  brine  therefrom  and 
supplying  brine  to  said  furnace  In  the  manu- 
facture and  sale  of  salt  On  the  10th  day  of 
Febi-naiy,  1803,  the  defendant  craved  oyer  of 
the  lease,  and  demmred  to  the  plaintiff's  dec- 
laration, which  demurrer  was  overruled,  and 
thereupon  the  d^endant  pleaded  covenants 
performed  and  covenants  not  broken,  and  Is- 
sue was  thereon  Joined.  On  the  8th  day  of 
May,  1893,  the  plaintiff  was  allowed  to  amend 
his  declaration  at  bar  by  Inserting  an  addi- 
tional count,  in  which  count  the  breach  waa 
allied  as  follows:  "And  plaintiff  avers  that 
after  said  lease  bad  been  made  and  enterp<1 
into  as  aforesaid,  the  said  defenaant  through 
his  agent  and  employ^,  continued  to  work  on 
said  well  in  the  act  of  putting  it  in  prt^)er  or- 
der and  repair  for  some  time  thereafter,  but 
said  defendant  failed  and  re  rosed  to  finish 
the  work  of  repairing  said  well;  and  by  the 
negligence  of  his  (d^endant'e)  agents  and  em- 
ploy^, while  said  repairs  were  in  progress, 
said  well  was  rendered  wholly  worthless  and 
made  Incapable  of  use  by  said  lessees,  Clifton 
and  Cavan,  and  said  well  was  practically  de- 
stroyed, leaving  in  effect  bnt  five  salt  wells 
on  said  premises;  and  by  reason  of  said  neg- 
ligence of  the  said  def«idani,  through  bis 
agent  and  employes,  in  working  on  said  wdl 
as  aforesaid,  said  well  was  so  much  injured 
and  impaired  as  not  to  be  practically  suscep- 
tible of  being  put  in  proper  and  suitable  con- 
dition for  use  in  connection  with  salt  fur- 
naces. And  plaintiff  avers  that  the  defend- 
ant, in  thus  holding  out  to  Clifton  and  Cavan 
before  said  lease  was  executed  hia  puipoae 
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and  Intention  of  repatrlog  bsAA  sixth  well, 
wberebjr  said  leasees  were  Induced  to  enter 
into  said  lease,  after  the  execntlfm  to  abandon 
as  aforesaid  the  r^lrt  of  eald  weU.  and  by 
defendants*  own  acts,  av  aforesaid,  to  render 
said  weU  wholly  worthless,  was  and  Is  a 
gross  fraud  thereby  practiced  upon  said  les- 
sees." On  the  10th  day  of  Hay,  1893,  the  de- 
mnner  to  the  declaration  as  amended  was 
anstahied,  and  the  {dalnUff  filed  a  aeomd 
amended  declaration  by  adding  two  new 
counts  thereto,  in  the  first  of  which  counts 
the  plaintiff  averred  that  "the  said  defendant, 
since  the  making  at  said  deed,  hitherto  had 
not  performed,  fulfilled,  and  kept  the  cove* 
nnnte  In  said  deed  contained  on  bis  part  to 
be  performed,  fulfilled,  and  kept  according 
to  the  tenor  and  effect,  true  Intent,  and  mean- 
ing of  said  deed.  In  tills,  to  wit:  That  there 
vrere  not  six  salt  wells  on  said  premises,  as 
called  for  In  said  deed,  but  that  there  wa« 
only  fire  salt  wdls  on  said  iffemlses,  and  not 
six.  as  stipulated  in  said  deed  of  lease.  And 
plnlntlfl  further  averred  that.  In  conse- 
4]nence  there  being  but  five  salt  wells  on 
said  prunlses,  the  said  6e<»ge  Clifton  and 
W.  H.  Oavan  were  forced  and  comjwlled  to 
provide  another  salt  w^  at  their  own  cost 
and  expense,  and  at  great  delay  and  loss  of 
time,  and  they  were  thereby  greatly  hin- 
dered and  injured  In  the  business  of  the 
manufacture  and  sale  of  salt  m  the  said 
premises  described  and  leased  In  and  by 
said  deed,  of  all  of  which  the  said  defendant 
afterwards,  to  wit,  on  the  lot  d^  of  Z>e- 
ceinber,  1882,  and  long  iirlor  thereto^  had  no- 
tice." In  the  second  ctHmt  the  plaintiff 
avers,  as  a  breach  of  covenant,  "that  the 
said  defwdant,  since  the  maUng  of  the 
deed  aforesaid,  hitherto  has  not  performed, 
fnlflUed,  and  kept  the  covenants  In  said  deed 
contained  on  his  part  to  be  performed,  fnl- 
filled,  and  kept  according  to  the  twor  and 
«ffect,  true  intent,  and  meaning  of  eald  deed, 
in  this,  to  wit;  That  the  said  defendant 
failed  and  neglected  to  deliver  unto  the  said 
plaintiff  and  said  W.  H.  Oavan  the  six  salt 
wells  In  said  deed  of  lease  stipulated  for, 
and  only  delivered  unto  them  five  salt  wdls. 
Instead  of  the  six  wells  called  tm  in  said 
lease,  and  that  In  omseqnence  of  the  fiUlnie 
and  neglect  of  the  said  defendant  to  deliver 
unto  the  said  plaintiff  and  said  W.  H.  Oavan 
the  six  salt  wells  stipulated  for  In  said  deed 
of  lease,  and  by  reason  of  his  delivery  of 
only  five  salt  wells  unto  said  plaintiff  and 
said  Gavan.  the  said  George  Ollfton  and  W. 
H.  Cavan  were  forced  and  compelled  to  pro- 
vide another  salt  well  at  their  own  cost  and 
expense,  and  at  groat  delay  and  loss  of  time, 
and  they  were  thereby  greatly  hindered  and 
Injured  In  the  business  of  the  manufacture 
and  sale  of  salt  on  the  said  premises  de- 
scribed In  and  by  said  deed,  of  all  of  which 
the  said  defendant  afterwards  had  notice." 
At  the  September  term.  18»3,  the  defendant 
craved  ojer  of  the  writing  obligatory  sued 
4m  in  this  action,  and  demnrred  to  the  plain* 


tifTs  dedaratlon  as  amended,  and  to  each 
count  thereof,  in  which  the  plaintiff  Joined, 
which  demurrer  was  sustained  by  the  court 
as  to  counte  Nos.  1  and  2,  and  overruled  as 
to  counts  Nos.  S  and  4,  being  Uie  last  two 
counte  added,  by  way  of  amendment,  to  said 
declaration;  and  the  defendant  pleaded  cov- 
enante  performed  and  covenante  not  brokent 
and  issue  was  Joined  thereon.  The  case 
was  submitted  to  a  Jury,  and  after  the 
plaintiff  had  Introduced  all  of  his  witnesses, 
and  examined  them  before  the  Jury,  and 
rested  his  case,  the  defendant,  by  his  attor- 
ney, moved  the  court  to  exclude  from  the 
Jory  all  the  evidence  introduced  by  the 
plaintiff,  which  motion  was  sustained  by 
the  court;  and  the  philntlff,  by  his  counsel, 
acepted.  and  asked  that  the  evidence  so  ex- 
cluded be  certified  the  court  and  made 
part  of  the  record,  which  was  accordingly 
done;  and  the  Jury  found  a  verdict  for  the 
defendant,  and  thereupon  the  plaintiff  mov- 
ed the  court  to  set  aside  tlie  verdict  and 
award  blm  a  new  trial,  because  said  verdict 
was  contrary  to  the  law  and  the  evidence, 
which  motion  the  court  overruled.  The 
Idaintiff  excepted.  Judgment  was  rendered 
for  the  defendant;  and  this  writ  of  ernur  waa 
obtained. 

The  first  enor  assigned  and  rdted  upon  1^ 
the  plaintiff  in  errw  Is  as  to  the  actlim  of  the 
^rcult  court  in  sustaining  the  dranrrer  to  the 
plabitUTs  dedaratlon  and  fiist  amended  dec^ 
laration;  and,  in  oomlderlng  the  aoeitlons 
raised  by  this  anignmrat  ot  error,  we  tnm  to 
the  rules  prescribed  by  the  dementary  works 
In  regard  to  the  actkm  of  covenant  as  a  reme- 
dy, and  we  find  In  COiltty's  Pleading  (10th 
Ed.  VOL  1,  p.  129)  the  antbor  says:  "The  miss 
respecting  this  action  are  few  and  simple 
It  Is  a  remedy  ^nvlded  by  law  f w  the  re- 
oov^  ct  damages  Dor  the  breach  of  a  cove- 
nant or  contract  under  seaL  It  cannot  be 
maintained  except  against  a  pttson  who,  by 
himself  or  some  other  pnson  acting  tm  his 
behalf,  has  executed  a  deed  under  seal,  or 
wbo^  undw  some  very  peculiar  dicumstan- 
ces,  which  will  be  noticed  hereafter,  has 
agreed  by  deed  to  do  a  certain  thing.  In 
the  case  of  a  covenant  undw  seal  an  action  of 
covenant  maybeBupported,whethersnchoove- 
nant  be  ctmtatned  In  a  deed  ptdl  or  indenture, 
or  be  express  or  Imidied  by  law  from  the 
terms  of  the  deed."  Upon  this  question  as  to 
the  existence  and  ext^  ot  Implied  cove- 
nante. Mr.  Justice  Swayn^  in  delivnlng  the 
opinlcm  of  the  court  In  the  case  of  Sheets  v. 
Selden,  7  Wall.  423,  says:  "The  tendency  of 
modem  decisions  is  not  to  Imply  covenante 
which  might  and  ought  to  have  been  express- 
ed if  Intended.  A  covenant  Is  nevor  Implied 
that  the  lessor  wlU  make  any  repairs.  The 
tenant  cannot  make  re^iiairs  at  the  expoise  <st 
the  landlord  nnless  by  ^>ecial  agreement  If 
a  demised  house  be  burned  down  by  accident 
the  rent  doss  not  cease.  The  lessee  contlnnefi 
liable,  as  if  the  acddent  had  not  ONCfnured. 
In  the  case  under  cmsldwatkni  tbB  Ibsssm 
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covenanted  and  agreed  to  par  to  tlie  lessor, 
bis  personal  r^resentatlre  or  aarigns,  92SO 
per  month,  at  the  md  of  each  calendar  month, 
for  the  use  of  the  foniace  and  the  bittern 
flowing  thereftom,  and  for  the  nse  of  stable 
and  10  dwelling  bouses  upon  said  premises, 
and.  In  addition  thereto*  to  pa7  a  royalty  for 
the  coal  to  be  mined  by  them  In  Uie  (inantlty 
and  manner  tbwtin  prescribed."  And  It  was 
farther  provided  that^  If  said  leasees  failed 
or  neglected  to  pay  the  party  of  the  first  part 
the  rent  and  royalty  for  the  space  of  five  days 
after  the  same  became  dne  without  farther 
demand,  the  said  lessor  might  re-enter  and 
take  possession  of  said  premises  wltboat  le- 
gal process,  and  put  an  end  to  said  tenanqr, 
wlttaont  waiving  any  secmlty  held  by  him 
for  mdi  rent  and  royalty.  Said  lenees  also 
covenanted  to  keep  said  furnace  plant  In 
jtrooes  and  snfliclent  r«pafr,  and,  at  the  ttr* 
mlnatlou  of  the  leaser  to  snrrender  and  deliv- 
er possesrion  of  the  premises  and  property 
therein  described  unto  the  said  lossor,  his 
hehrs  or  asalgn%  In  good  working  mrder  ai^ 
condition,  unless  destrt^ed  by  fire  or  other 
unavoidable  casualty  not  caused  by  the  n^U- 
gence  carelessness  of  said  lesseea^  their 
servants  or  agents.  Now,  oyer  was  craved 
of  this  lesae  when  the  demurrer  was  altered; 
and,  In  determining  the  questions  raised  by 
the  demurrer,  we  must  take  the  lease  by  the 
four  ctnnen,  and  gather  frmn  the  entire  In- 
strument the  true  Intent  of  the  ccmtiactlng 
partiee.  It  appears  therefrom  that  f250  per 
month  was  to  be  paid  for  the  use  of  the 
furnace  and  the  bittern  flowli^  therefrom, 
and  that  the  lessees  eiqtressly  covenanted  and 
agreed  to  ke^  Hie  furnace  plant  in  proper 
and  auffl^eut  nptlr.  Now,  what  is  meant 
by  the  wwds  'furnace  plant"?  Webstw  de- 
fines the  word  '^lant,"  In  a  commercial  point 
of  view,  as  follows:  "The  whole  machinery  and 
iQ)pantua  employed  in  cairjing  on  a  trade 
or  meclianlcal  business,  also  sometimes  In- 
cluding real  ertate  and  whatevor  represents 
Investment  of  eaptUl  In  the  means  of  carry- 
ing on  a  business,  but  not  Indudtng  material 
worked  upon  or  finished  products;  as  the 
plant  of  a  foundry,  a  mill,  w  a  railroad.** 
By  the  express  terms  and  provisions  of  the 
leas^  th^  the  lessees  were  to  keep  aald  fur- 
nace plant  in  proper  and  sufficient  repair. 
The  woi^  "furnace  plant,"  under  the  above 
definition  we  must  regard  as  broad  emus^ 
to  cover  the  salt  wells,  and  espedally  is 
this  the  case  when  the  lease  on  its  &ce  de- 
scribes the  property  leased  as  the  "Bedford 
Salt  Tnmace  Fraperty,"  togethw  with  all  the 
appurtenances  thereto  belonging.  Including 
six  salt  well^  tools  and  fixtures  of  the  same, 
etc;  and,  when  we  look  forth It  Is  i^per- 
ent  that  the  lessees  covenanted  and  agreed 
to  amraidcar  and  didlver  possession  of  the 
premises  and  property  thereinbefore  described 
unto  tfte  party  of  the  first  part,  his  heirs 
or  taAffOt  In  good  working  order  and  oondl- 
Voa,  unless  destroyed  by  fire  or  other  nn- 
avoldkUe  camalty  not  caused  1^  the  negli- 


gence or  cardesBnesB  of  sidd  lessees,  their 
servants  or  agents.  Now,  It  is  not  to  be  pre- 
sumed that  said  lessees  would  have  cove- 
nanted to  return  the  property  described  In 
the  lease  <wblch,  tn  ei^press  words.  Includes 
six  salt  wells)  If  thwe  were  only  five  saK 
wells  on  the  propely,  or  that  ther  would 
have  entered  Into  a  covraant  under  seal  Cor 
the  lease  of  six  salt  wells  when  In  reality 
there  were  only  five  on  the  property.  Kge- 
low,  In  his  valuable  vratk  on  Estopped,  hi  page 
611,  flsys:  "Genially  speaking,  U  is  often 
said  that  a  man  Is  presumed  to  know  the 
truth  In  regard  to  facts  within  his  own  special 
meana  of  knowledge.  More  definitely  the  role 
has  been  stated  thus:  What  a  pemm  la 
bound  to  know  has  regard  to  his  partlcnlar 
means  of  knowledge,  and  to  the  nature  of  the 
r^oesentation,  and  Is  then  subject  to  the 
teat  of  the  knowledge  whi<di  a  man,  pay- 
ing that  attention  which  every  man  owes  ta 
his  neighbor  In  making  a  repreoentation, 
would  have  acquired  In  the  particular  case 
1^  the  use  of  sudi  means.*'  In  the  case  at 
bar,  the  lessor,  in  describing  the  property 
leased,  speaks  of  It  as  the  following  premises 
and  propertlea,  to  wit:  The  premises 
known  as  the  'Bedford  Salt  Furnace  Proper- 
ty,* together  with  all  the  appurtenances 
thereto  belonging,  Including  six  salt  wrils," 
etc.,  located  thereon.  The  lessees,  we  must 
conclude,  had  the  means  of  knowledge  with- 
in their  poww  as  to  the  number  of  salt 
wells  on  this  salt  pn^erty.  The  nnmba*  of 
salt  wtila  on  the  property  wsa  not  a  matter 
of  Insignificance,  but,  <»i  the  oontnuy,  tiie 
gravamen  of  the  complaint  In  the  plaintUTs 
declaration  Is  tiiat  there  were  only  five  ssit 
wells  taurtaad  of  six.  as  set  forth  and  describ- 
ed In  the  lea8&  We  must  then,  r^rd  the 
words  "hidnding  six  salt  w^ls"  as  a  particular 
and  d^nite  redtal  of  a  material  fact,  and 
under  the  head  of  Estoppel  (T  Am.  ft  Bng. 
Bnc.  lAW,  p.  7)  the  law  is  stated  thus:  "Pai^ 
tlcular  and  d^nlte  redtals  are  ccmdualve  evi- 
dence of  the  niatortal  facta  stated;'*  mean- 
ing the  material  facts  stated  In  a  deed.  And 
Bigelow  on  Bstoppel.  cm  page  845,  says:  "Be- 
tween grantor  and  grantee  the  recitals  of  the 
deed'  wHI,  doubtless,  be  conclusive  evidence 
In  a  prtqiier  case."  The  recital  contained  In 
the  deed  of  lease  as  to  the  number  of  salt 
wells  on  this  property  we  must  regard  as 
conclusive  of  the  fiict;  and  the  lessee,  having 
acc^ed  and  acted  upon  aald  lease  tor  more 
than  two  years,  with  ample  opportanlty  of 
knowing  not  only  the  contoita  of  the  lease, 
but  the  character  and  quaUty  of  ttie  proper- 
ty leased,  is  estopped  from  saying  there  were 
only  five  aalt  wells  histead  of  six  upon  aald 
salt  property. 

The  plaintiff,  then,  having  placed  hhnsdf 
In  a  position  which  precludes  him  from  de* 
nylng  that  there  were  six  salt  wells  on 
said  property,  the  next  question  to  whldi 
we  direct  our  attention  Is  as  to  whethw 
the  defendant,  Montague,  by  his  leaa^  cov- 
enanted that  the  said  w^  should  yield  any 
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parUcnlar  qnantttr  ot  wait  water,  or  bare 
any  pardcnlar  prodnctlTe  capadtr.  80  far 
as  express  covenant*  are  concraned,  the 
lease  la  dlent  as  to  the  fitness  of  tbese  wdla 
for  i^odoclng  salt  water.  Is  thwe  any  lm> 
idled  coTMiant,  or  covenant  by  tqjeratlon  (tf 
law,  that  Bald  wells  shall  be  fit  for  the  por^ 
pose  for  which  they  were  leased?  If  the 
wtils  were  deficient,  the  lessees,  by  a  pro* 
Tlalon  contained  In  the  lease,  might  have 
terminated  their  tenancy  at  the  end  at  any 
moilth  by  failure  to  pay  the  rent  for  five 
days;  but  th^  saw  proper  to  mn  the  fur- 
nace for  more  than  two  years,  and  this 
wonid  indicate  that  the  property  had  some 
fitness  for  salt  maklnff.  The  weight  of  ftu- 
tbortty,  however,  as  we  understand  It,  is 
that  thwe  Is  no  implied  warranty  as  to  the 
fitness  of  the  leased  premises  for  the  pmv 
poses  for  which  It  la  leased.  So,  In  the  case 
of  Harlan  v.  Navigation  Oo.,  35  Pa.  St  287, 
It  was  held  that  "a  lease  of  the  right  to 
mine  coal  In  the  laud  of  the  lessor  Is  the 
grant  of  an  interest  In  the  land,  and  not  a 
mere  license  to  take'  the  coal.  In  such  a 
case  there  is  no  implied  warranty  that  the 
land  contains  coal  veins";  and  that,  "if  the 
parties  to  a  coal  lease  were  under  a  mu- 
tual mistake  as  to  the  existence  of  coal 
veins  In  the  land  demised,  the  proper  rem- 
edy of  the  lessee  Is  by  a  proceeding  to  re- 
scind the  contract;  he  cannot  have  relief  In 
an  action  in  affirmance  of  it"  In  the  case 
of  Sutton  V.  Temple,  12  Mees.  &  W.  62,  Park, 
B.,  held  as  follows:  "With  reject  to  the 
other  and  principal  qnestlon  in  this  case, 
viz.  whether  a  contract  or  condition  Is  Im- 
plied by  law.  on  the  demise  of  land,  that  It 
shall  be  reasonably  fit  for  the  purpose  for 
which  It  is  taken.  If  the  question  were  res 
Integra,  I  should  entertain  no  doubt  at  all 
that  no  such  contract  or  condition  Is  Im- 
plied in  such  a  case.  The  word  'demise' 
certainly  does  not  carry  with  It  any  sncb 
Implied  undertaking.  The  law  merely  an- 
nexes to  it  a  condition  that  the  party  de- 
mising has  a  good  title  to  the  premises,  and 
that  the  lessee  shall  not  be  evicted  during 
the  term.  If  it  Included  any  such  coutract 
as  Is  now  contended  for,  then  in  every  farm- 
ing lease,  at  a  fixed  rent  there  would  be 
an  Implied  condition  that  the  premise  were 
flt  for  the  purposes  for  which  the  tenant  took 
them,  and  it  Is  difficult  to  see  where  such 
a  doctrine  would  stop."  In  the  case  of 
Clark  V.  Babcock,  23  Mich.  164,  It  was  held 
that  a  lease  of  a  salt  well  implies  no  cove- 
nant that  the  well  shall  be  of  any  productive 
capacity.  In  the  absence  of  any  distinct 
agreement  the  lessee  takes  It  as  he  finds 
it  And  in  the  case  of  Kline  v.  McLaln,  S8 
W.  Va.  32,  10  S.  E.  11.  this  court  held  that 
"a  lessee  of  a  store  room  cannot  recover 
In  an  action  of  assumpsit  against  his  lessor 
for  damages  sustained  by  reason  of  the  fail- 
ure of  said  lessor  to  repair  damages  to  such 
building  caused  by  unavoidable  accident 
where  tliere  is  a  written  lease  between  said 


contracting  parties,  in  the  abiaiee  of  an 
press  covoiant  that  aald  lessor  should  make 
such  r^airs,"  and  that  where  a  Written 
lease  of  sncb  building  provides  that  the 
lessee  shall  keep  the  same  In  repair,  except 
as  to  "unavoidable  accldente  and  natural 
wear  and  tear,"  the  law  will  not  imply  a 
contract  on  the  part  of  the  lessor  to  repair 
damages  caused  by  nnavoidable  accidents, 
and  a  demurrer  will  be  sustained  to  a  dec- 
laration setting  forth  these  facts  in  a  spe- 
cial count  that  "ttie  lessee  in  such  an  action 
will  be  confined  to  tbe  terms  of  the  writ- 
ten contract  declared  upon,  and  cannot  re- 
cover npon  a  verbal  contract  or  understand- 
ing made  or  bad  contemporaneously  with 
said  written  lease."  Washburn  on  Real 
Property  (volume  1,  p.  537,  f  7)  states  the 
law  as  follows:  "Without  an  express  con- 
tract on  the  part  of  the  lessor,  be  cannot 
be  held  liable  for  repairs  made  by  tbe  ten- 
ant upon  demised  premises.  Nor  would  he 
be  bound  by  a  parol  promise  to  make  re- 
pairs if  such  promise  Is  founded  only  upon 
the  relation  of  landlord  and  tenant  •  •  » 
Among  the  cases  which  might  be  cited  upon 
this  point,  a  canal  com^ny  made  a  lease- 
of  a  water  power  which  had  been  created 
by  the  construction  of  the  canal.  It  was 
h^d  not  to  constitute  a  covenant  on  the 
part  of  the  lessors  to  keep  the  canal  In  re- 
pair or  supply  it  with  water;  and.  if  the- 
canal  was  discontinued,  tbe  lessee  was  with- 
out remedy.  Trustees  v.  Brett,  25  Ind.  410. 
So,  the  lease  of  a  watw  power  out  of  a  mill- 
pond  then  existing  was  not  held  to  consti- 
tute an  obligation  on  the  part  of  the  lessor 
to  keep  tbe  dam  In  repair.  Morse  v.  Mad- 
dox,  17  Mo.  669.  And  a  grant  of  a  right  to 
teke  water  from  a  well  does  not  Und  the 
owner  of  the  well  to  repair  it" 

Reading,  then,  the  lease  upon  which  this 
action  was  predicated,  in  the  light  of  the 
authorities  I  have  had  an  opportunity  of  ex- 
amining, I  cannot  construe  the  words  "In- 
cluding six  salt  wells,  tools  and  fixtures  of 
the  same,"  as  implying  six  salt  wells  of 
any  particular  or  peculiar  fitness  for  tbe 
purpose  of  supplying  salt  water  for  the  use 
of  the  furnace;  neither  can  I  hold  that  a 
salt  well  which  is  accidentally  obstructed 
by  the  tubing  Is  not  a  salt  well;  and,  as  we 
have  seen.  If  the  well  is  out  of  repair,  in 
the  absence  of  a  special  covenant  the  lessor 
Is  not  bound  to  repair,  but  the  lessee  takes 
the  property  as  he  finds  It  Under  our 
construction,  then,  said  lease  coutalued  no 
covenant,  either  Impliedly  or  by  operation  of 
law,  that  said  premises  and  property  Includ- 
ed six  salt  wells  suitable  for  pumping  brine 
therefrom  and  supplying  the  same  to 
said  furnace  in  the  manufacture  of  salt 
on  said  premlseSk  If  It  was  tme  that  there 
was  a  covenant  implied  tliat  the  six  salt 
wells  should  be  fit  and  sulteble  for  pump- 
ing brine  for  said  furoaoe,  then  It  Is 
tme  such  Implied  covenant  might  be  set 
forth  hn  tbe  dedatatlon;  but,  aa  there  la  n» 
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sncb  implied  covenant,  tbe  plaintiff  must  be 
confined  in  bis  pleading  and  proof  to  tbe 
covenants  contained  in  the  instrument  sued 
upon;  and  tbe  pleader  In  thia  Instance  hav- 
ing gone  beyond  the  scope  of  the  covenants 
contained  In  the  lease,  and  being  unan- 
tborlzed  to  do  so  by  any  Implied  covenant, 
the  circuit  court,  in  my  opinion,  committed 
no  error  In  sustaining  tbe  demurrer  to  said 
first  declaration. 

The  plaintiff,  In  hts  amended  declaration, 
avers  that,  "before  said  lease  was  executed, 
the  defendant  well  knew  that  there  were 
but  five  salt  wells  on  said  premises  suitable 
to  be  used  and  pumped  In  tbe  manufacture 
of  salt;  and  defendant  also  knew  that,  to 
render  said  Bedford  Salt  Furnace  fit  to  well 
and  proi>er1y  make  salt  In  the  usual  and  or- 
dinary way,  the  other  and  sixth  well  com- 
plained of  therein  would  have  to  be  repair- 
ed and  made  suitable  as  a  salt  well  to  be 
used  in  connection  with  said  furnace;  and 
that  while  tbe  defendant  throngh  bis 
agents,  was  proceeding  to  repair  said  well, 
the  said  lease  was  made;  and  that,  after 
said  lease  was  made,  tbe  defendant  contln- 
ned  to  work  on  said  well  In  the  act  of  put- 
ting It  in  proper  order  and  repair  for  some 
time  thereafter,  but  said  defendant  failed 
and  refused  to  finish  tbe  repairs  on  said  well, 
and  by  negligence  of  defendant's  agents 
and  employee,  while  said  repairs  were  in 
progress,  said  well  was  rendered  wholly 
worthless,  leaving.  In  effect,  but  five  salt 
wells  on  said  premises;  and  that  plaintiff 
was  Induced  to  enter  into  said  lease  by  tbe 
defendant  holding  out  to  said  Clifton  and 
Cavan,  before  said  lease  was  executed,  bis 
purpose  and  intention  of  repairing  said  sixth 
weil,  and  afterwards  to  abandon  said  well, 
and  by  defendant's  own  acts  to  render  said 
well  wholly  worthless,  was  a  gross  fraud  up- 
on said  lessees,"  etc.  Now,  when  It  Is  re- 
membered that  this  is  an  action  of  cove- 
nant, and  the  Instrument  sued  on  contains 
notblng  Implying  an  assurance  that  said 
well  should  be  put  In  repair,  and  the  law 
itself  does  not  imply  that  the  property 
leased  shall  have  any  particular  suitable- 
ness or  fitness  for  the  purpose  for  which 
it  Is  leased,  and  when  we  consider,  fur- 
ther, that  the  landlord  Is  not  bound  to 
repair  in  tbe  absence  of  a  special  covenant 
to  that  effect,  we  need  but  to  refer  to  the 
ruling  of  this  court  In  the  case  of  Kline  v. 
McLaln.  33  W.  Va.  32,  10  S,  H.  11.  where 
It  is  held  that  "the  lessee  in  such  an  action 
will  be  confined  to  the  terms  of  tbe  written 
contract  declared  upon,  and  cannot  recover 
upon  a  verbal  contract  or  understanding 
made  or  had  contemporaneously  with  said 
written  lease";  and  I  can  reach  no  other 
conclusion  than  that  tbe  demurrer  was  prop* 
eriy  sustained  to  tbe  amended  declaration. 

The  plaintiff  filed  a  second  amended  decla- 
ration, including  two  counts,  which  was 
also  demurred  to;  but  the  court  overruled 
the  demurrw  to  said  second  amended  decla- 


ration, as  before  stated.  Did  the  court  err 
in  so  ruling?  These  counts  we  regard,  also, 
as  demurrable,  for  tbe  reason  that  our  con- 
struction of  the  lease,  which  (oyer  having 
been  craved)  must  be  read  In  connection 
with  tbe  declaration,  contains,  as  we  con- 
strue it,  no  covenant,  express  or  Implied, 
that  the  property  therein  described  contain- 
ed six  salt  wells  of  any  particular  capacity, 
or  that  they  were  fit  for  the  purpose  for 
which  they  were  leased.  In  the  case  of 
Cowen  V.  Sunderland,  145  Mass.  364,  14  N. 
E.  117,  Devens,  J.,  delivering  the  <^nlon 
of  the  court,  says:  "It  is  a  general  rule, 
well  established  by  the  decisions  of  this 
court,  that  the  lessee  takes  an  estate  in  the 
premises  hired,  and  takes  the  risk  of  the 
quality  of  the  premises  In  the  absence  of 
an  express  or  implied  warranty  by  the 
lessor  or  of  deceit.  •  •  •  The  rule  of 
caveat  emptor  applies,  and  It  Is  for  the 
lessee  to  make  the  examination  necessary 
to  determine  whether  tbe  premises  he  hires 
are  safe  and  adapted  to  the  purposes  for 
which  tbey  are  hired."  In  the  first  of  said 
counts  it  is  complained  that  there  were 
only  five  salt  wells  on  said  premises,  and 
not  six,  as  stipulated  in  said  deed  of  lease; 
and,  while  it  ts  true  that  the  lease  describea 
the  premises  as  Including  six  salt  wells,  yet, 
when  we  remember  that  caveat  emptor  ap- 
plies, and  tbe  plalntia,  under  his  hand  and 
seal,  has  admitted  that  there  were  included 
in  tbe  premises  six  salt  wells,  he  cannot 
be  heard  to  deny  it  The  second  connt 
avers  that  tbe  defendant  by  said  deed,  im- 
pliedly and  by  operation  of  law,  did  covenant 
with  plaintiff  and  said  Cavan  to  deliver  unto 
them  six  salt  wells  on  said  premises  for 
the  purpose  of  the  manufacture  of  salt  un- 
der said  deed  of  lease,  and  the  breach  com- 
plained of  Is  that  only  five  salt  wells  were 
delivered  to  them  Instead  of  six,  as  called 
for  in  said  lease.  My  construction  of  the 
lease,  however,  is  that  there  was  no  Im- 
plied covenant  to  deliver  to  said  Clifton  and 
Cavan  any  number  of  salt  wells,  Tbe  prop- 
erty leased  to  them  is  described  In  the  lease 
as  "the  premises  known  as  the  'Bedford 
Salt  Furnace  Property,*  together  with  all 
the  ai^nrtenances  thereto  belonging,  in- 
cluding six  salt  wells,"  etc.;  and.  In  speak- 
ing of  the  six  salt  wdls,  the  evident  In- 
tention was  to  describe  tb«  pn^erty  Indud- 
ed  in  the  lease. 

Tbe  deed  Itself  would  carry  the  right  of 
possession.  Ample  time  was  given  for  ex- 
amination. The  deed  bears  date  tbe  23d 
of  August  1890;  and,  according  to  the  ava> 
ments  of  the  declaration,  i>osseB8ion  was  not 
taken  thereundw  until  the  28th  day  of  Oc- 
tober following.  So  that  if  the  rule  caveat 
emptor  Is  applied,  the  plaintiff  cannot  com- 
plain, as  be  had  ample  time  to  examine  the 
premises  and  ascertain '  what  was  included 
in  the  lease,  and  yet  he  took  possession,  and 
operated  tbe  property  for  more  than  two 
years  tbereaft^;  and,  as  to  the  laipUed 
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covenact  averred.  It  was  held  in  Hudson 
Canal  Co.  v.  PeansyWanla  Coal  Co.,  8  Wall. 
276,  that  "In  the  case  of  a  contract  drawn 
technically  In  form,  and  with  obrloaB  at- 
tention to  details,  a  covenant  cannot  be 
Implied,  In  the  absence  of  language  tending 
to  a  conduslon  that  the  covenant  sought  to 
be  set  up  was  Intended."  Looking  to  the 
contents  of  this  lease,  It  Is  apparent  that 
the  same  Is  carefully  and  technically  drawn, 
providing  for  the  mining  of  coal,  and  fur- 
nishing the  same  to  the  furnace  and  engines, 
and  allowing  a  deduction  from  the  royalty 
In  the  event  the  furnace  is  stopped  for 
more  than  five  days  without  fiiult  of  the  les- 
sees, allowing  the  lessor  to  re-enter  and  re- 
occupy  the  premises  upon  the  failure  to  pay 
rent  and  royalty  for  five  days  after  the 
same  falls  due,  providing  that  the  property 
should  not  be  snblet  without  the  written 
consent  of  the  lessor,  and  also  that,  if  the 
property  should  be  seized  by  legal  process 
for  the  debts  of  the  lessees,  the  same  should 
revert  to  the  lessor;  also  containing  a  cov- 
enant that  the  lessees  should  keep  the 
fomace  plant  in  proper  and  sufficient  re> 
pair,  and  setting  forth  in  detail  how  the 
coal  banks,  entries,  railroad  tracks,  and 
drains  shall  be  managed,  and  further  pro- 
viding for  the  return  of  the  property  de- 
scribed, including  the  six  salt  wells,  at  the 
termination  of  the  tease  to  the  lessor,  his 
heirs  or  assigns.  In  good  working  oMer,  un- 
less destroyed  by  fire  or  unavoidable  casual- 
ty, not  caused  by  the  negligence  or  careless- 
ness of  the  leasees,  their  servants  or  agents. 
Can  it  be  presumed  that,  with  more  than 
two  months'  time  to  examine  the  property 
between  the  date  of  the  lease  and  the  time 
when  the  fnmace  was  fired  np,  the  plalntlfC 
would  accept  and  act  under  said  lease,  re- 
citing, as  It  did,  the  vital  and  important 
ftict  that  said  premises  Included  six  salt 
wdls,  when  in  fact  there  were  only  five 
thereon?  And  the  fact  that  under  these 
circumstances,  which  appear  on  the  face 
of  the  declaration,  the  lessees  accepted  the 
property  under  said  lease,  and  actively 
operated  the  furnace  thereon  for  more  than 
two  years,  so  ftir  as  appears,  without  any 
etrtnrt  on  their  part  to  repair  said  sixth 
well,  negatives  the  presumption  that  there 
was  any  implied  covenant  that  there  were 
six  salt  wells  of  any  particular  productive 
capacity  on  said  premises.  It  appears,  by 
averment  In  the  first  amended  declaration, 
that  this  sixth  well  was  being  repaired  In 
some  vray  by  the  lessor  at  the  time  said 
lease  was  executed;  but  the  fact  that  a  salt 
well  Is  out  of  repair  does  not  prevent  It 
from  being  a  salt  well  stUl,  any  more  than 
a  coal  bank  which  la  obstructed  at  some 
point  by  fallm  slate  is  no  longer  a  coal  bank; 
and,  looking  at  the  foce  of  the  lease,  we 
cannot  say  that  the  recital  in  the  description 
of  the  property  leased,  Including  six  salt 
wells.  Implied  a  covenant  that  there  were 
nx  mlt  wella  of  any  particidar  productive 


capacity  on  said  premises,  although  the 
averments  of  the  declaration  show  that 
there  were  six  salt  wells  on  said  premises, 
one  of  which  was  being  repaired  at  the 
time  of  the  execution  of  the  lease. 

For  these  reasons,  we  think  the  plaintiff 
has  shown  no  cause  of  action,  and  the  de- 
murrer should  have  been  sustained  to  the 
entire  declaration;  and  for  the  same  rea- 
sons we  are  of  opinion  that  the  circuit  court 
committed  no  error  In  excluding  the  plain- 
tlfTs  evidence  from  the  Jury.  The  Judgment 
complained  of  must  be  affirmed,  with  CMts, 
etc. 


(40  W.  Va.  234) 
HBNBY  T.  OHIO  RIVER  R.  CO. 

(Supreme  Conrt  of  Appeals  of  West  Yirginla. 
March  27,  1895.) 

Plkapisg  — Watjt  of  Replication  —  Waiver  or 
Bkrok — OssTRroTioN  OF  Culvert  —  Rbcovebx 

or  DauAOKS— LlHlTATKHIB— AOOBUAL  Of  Ciosa 
or  AOTlOH. 

1.  There  cannot  be  an  issne^  where  there  Is 
a  plea  of  new  matter,  ctrndodiiig  with  a  verifica- 
tion, without  a  replication. 

2.  Where  there  is  a  plea  of  new  matter,  con- 
dading  with  a  veriflcation,  and  the  plaintiff  ftiUi 
to  reply  to  it,  there  ought  to  be  a  jadnuent  of 
non  prosequitur  against  him,  after  a  nue  to  re- 
ply, out  such  need  not  be  served. 

S.  Such  a  Judgment  would  not  bar  a  second 
salt  tm  same  cause.  It  baving  tiie  effect  of  a 
noDBitit 

4.  Where  there  are  two  or  more  pleas,  and 
oae  is  good,  ^oii^h  others  be  bad  or  found  untrue, 
yet  that  pka  defeats  the  action.  - 

5.  A  jAeA  introduces  aew  matter,  and  epo* 
dudes  with  a  verification,  and  there  Is  no  rep- 
lication to  it  or  joinder  in  issue,  hut  the  case  Is 
tried  on  Its  merita  upon  the  evidence,  including 
iba  evidence  touching  the  defense  set  up  in  sacb 
plea,  and  a  verdict  foond  responaive  to  such 
plea,  and  so  exception  made  to  it  on  that  score 
In  the  drcuit  court  This  court  wiU  not  reverse 
for  this  canse,  espedally  at  dre  iustaace  of  1dm 
who  failed  to  file  a  replicatioo. 

6.  A  railroad  company  makes  au  embank- 
ment in  a  street  on  which  to  lay  its  track,  and  so 
negligently  constructs  it  as  to  obstruct  or  ckwe  a 
colvnt  aueady  there  tor  pasflage  of  water,  and 
by  reason  thereof  at  times  water  from  rain  or 
snow  collects  and  floods  an  adjoining  lot.  Its 
owner  may  recover  damages. 

7.  The  statute  of  limitationB  Id  such  case  be- 
gins  to  nm,  not  from  the  date  of  the  building  of 
uie  embankment,  but  from  the  time  of  tiie  actual 
injury  from  the  invasion  of  tiie  lot  by  the  water; 
the  injury  being  in  law  recurring.  Intermittent 
and  oonthinouB. 

8.  Permanent  injury  from  pnvate  nuisance. 
When  there  most  be  recovery  or  past  and  future 
damages  in  one  suit,  and  when  repeated  auits  as 
Injury  recurs  may  be  brought,  discussed. 

9.  When  the  evidence  tends  in  a  fairly  ap- 
preciable decree  to  sustain  the  plaintiff's  action, 
the  court  most  not  strike  out  his  evidence  or  di- 
rect a  verdict  for  the  defendant 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Mason  coring. 

Action  by  Darius  Henry  against  the  Ohio 
River  Railroad  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Baverfr- 
ed. 

Charles  E).  Hogg,  for  plalntifl  In  error.  T. 
B.  Archer,  for  deffendant  In  mat. 
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SHANNON,  J.  Darlns  HeniT  brongbt 
treepaea  <m  tbe  caae  In  the  circuit  court  oC 
Hascm  conctT  against  the  Ohio  River  Rail- 
road Companr,  and  by  direction  of  the  conrt 
the  jory  found  for  the  defendant,  and  yoAg- 
ment  was  rendered  fw  it,  and  the  platntifr 
appeals.  The  salt  was  for  damages  to  a 
lot  and  residence  thereon,  injured  by  an  over- 
flow of  water  cansed,  as  alleged,  by  an  em- 
tMuikmwt  raised  by  the  company,  on  which 
it  laid  ItB  tnu^ 

A  question  of  law  ta  the  case  la  this:  Tbe 
defendant  pleaded  not  guilty,  putting  Itself 
on  the  country,  and  Issue  was  regularly  Join- 
ed on  that  plea.  The  def^dant  also  filed  a 
plea  of  the  statute  of  limitations,  but  the 
plaintiir  made  no  replication  to  it,  and  the 
want  of  stich  relocation  introduces  trouble 
In  the  case.  When  this  plea  came  in,  being 
one  ot  oonfesdcm  and  avoidance,  it  de- 
manded a  replication  either  by  w^  of  trav- 
«se  or  GonfeBsUHi  and  avoidance;  bat,  stand- 
tag  without  rqAicatton,  ]udgm«it  should 
have  been  rendered  upon  it  for  Ihe  defend- 
ant as  it  is  a  rule  In  tbe  sctence  of  common- 
law  pleading  that  a  pleading  Introdudng 
new  matter  must  be  met  by  demurrer  or  by 
some  response  of  fact  There  was  an  objec- 
tion to  the  Itlea,  operating  as  a  demurrer, 
which  traa  overruled,  and  the  plea  received; 
but  there  was  no  replication,  and,  standing 
unanswered,  It  alone  called  for  Jud^pment  for 
defendant  This  judgment  Is  based  on  tbe 
gronnd,  under  the  system  of  pleading,  that 
the  plaintiff,  by  falling  to  r^ly  to  the  plea, 
does  not  further  prosecnts  his  suit  A  suit 
may  not  reach  an  issue.  It  may  be  cut  short 
by  fiiilnre  of  one  at  the  parties  to  pursue  his 
UtlgatiML  As  to  the  defendant  if  he  ap- 
pears, and  falls  to  demur  or  plead  to  the 
declaration,  or  If,  after  pteai,  he  fftUs  to  m^n- 
tain  the  course  ^  pleading  required  of  him 
fay  the  law  of  pleading,  judgment  called 
judgment  by  nil  dteit  (he  says  nothing)  Is 
given  against  him.  This  would  be  a  judg- 
ment quod  recuperet  both  final  of  the  cause 
and  conclusive  In  a  second  suit  On  the  other 
hand,  judgment  may  be  given  against  the 
plaintiff  for  not  declaring,  replying,  surre- 
joining, or  surrebutting,  and  these  are  called 
judgments  by  non  proa,  (non  prosequitur.— 
be  does  not  prosecute).  Stepb.  PL  108,  109; 
4  Minor,  Inst  866;  Tidd,  Prac.  730.  This 
Judgment  of  non  pros,  is  a  species  of  ooDsult 
and  does  not  bar  another  suit  The  matter  of 
the  unanswered  plea  Is  not  taken  for  true; 
for.  If  It  were,  the  Judgment  ought  to  be  one 
of  nil  capiat  both  final  In  tbe  particular  suit 
and  a  bar  against  another.  It  fs  based,  not 
on  the  Idea  that  the  matter  is  true  for  all 
purposes,  but  only  for  failure  to  prosecute. 
It  seems  to  be  an  unreasonable  exception  to 
that  principle  of  the  law  of  pleading  which 
holds  that  whatever  Is  well  pleaded,  and  not 
denied.  Is  taken  to  be  true.  1  &und.  PI.  & 
Ev.  39.  A  much  more  logical  principle  would 
be  to  treat  It  as  confessed,  and  render  Judg- 
ment final  and  conclusive^  like  the  proceed- 


ing In  chancery,  where  an  answer  Is  filed  re- 
sponsive to  the  bill  alleging  new  matter, 
which,  in  absence  of  replication,  is  tJLken  to 
be  true,  and  final  decree  rendered  upon  It 
Clegget  V.  Kittle.  6  W.  Va.  542. 

At  first  Oiougbt  such  judgment  might  be 
regarded  as  both  final  In  the  canse  and  coa- 
elusive  upon  the  matter  in  controversy,  as 
there  Is  ttie  dedaratl<»i  stating  the  canse  of 
u:ti(Hi.  and  tbe  plea  statUig  facts  constituting 
a  bar  on  Its  merits,  and  It  remains  unan- 
swered, and  we  might  expect  a  Judsmfint  of 
the  law,  which  would  ever  be  an  end  of  con- 
troversy upon  those  fOcts;  but  such  a  judg- 
ment is  not  regarded  as  one  on  the  melts, 
but  only  as  a  nonsuit  and,  while  final  In  the 
particular  case,  not  conclurive  upon  the  mat- 
ter of  action.  It  Is  treated  as  a  nonsuit 
3  BL  Comm.  286;  by  4  Minor,  Inst  867;  2 
Bladt  Judgm.  {  702;  1  Freem.  Judgm.  i  26L 
Judge  Summers  regarded  It  as  a  nonsuit  In 
Plnnra'  v.  Edwards,  Rand.  670.  All  an> 
thorltles  hold  that  a  mmanlt  does  not  bar  a 
second  suit  tor  the  same  causa  The  autbori- 
tles  Just  glY&i  say  that  a  Jufl^ment  on  noo 
pros,  will  not  defisat  a  second  suit  Tbe 
question  was  fully  discussed  in  Howes  v. 
Austin,  3E»  lU.  309,  In  a  caae  where,  just  as 
in  tbis  case,  the  i^eas  were  geoend  issue, 
and  a  qmdal  plea  in  bar,  and,  the  plaintiff 
falling  to  r^ly  to  the  qpeclal  In  anaw» 
to  a  rule  to  reply^  judgment  was  altered  that 
the  defendant  go  hence,  not  that  the  plaintiff 
take  noUilng  by  hla  milt  It  waa  hdd  to  be 
a  judgment  of  nonsuit  and  not  a'  bar  to  bbc- 
end  suit  It  was  not  necessary,  before  ren- 
dering such  judgment  of  non  pros.,  to  wait 
for  trial  on  tbe  plea  of  not  guilty;  tor  there 
was  tbe  of  tbe  statute,  and  no  rej^lca- 
tlon,  and  It  alone  called  tor  jndgmoit  ending 
the  suit  If  then  be  two  or  more  pleas,  one 
a  good  bar  to  the  wh<^  dedarattcm.  though 
others  be  bad,  or  found  against  the  defend- 
ant he  Is  entltted  to  judgmcait  cm  that  plea. 
He  may  now  plead  several  defenses,  and.  If 
<me  only  be  good,  that  Is  enough  to  defeat 
the  action.  2  Tuck.  BL  Comm.  260;  Steph. 
PL  273;  Clearwater  v.  Meredith,  1  Wait  25. 
If  the  plea  were  bad,  such  judgment  would 
be  Improper;  but  this  was  tbe  wdinaty  plea 
that  the  action  accrued  mere  than  five  years 
before  suit  and  was  on  its  tat^  good  and 
properly  admitted.  But  the  trial  went  on, 
notwithstanding  there  was  no  repUcatton  to 
the  plea  of  the  statute,  court  and  parties 
treating  the  case  as  though  there  had  been 
an  issue  on  it  probably  by  mere  ioadvert- 
ence.  After  tlie  iotrodnction  of  tbe  plain- 
tiff's evidence,  the  defendant  without  giving 
any  evidence,  moved  the  court  to  direct  tbe 
jury  to  find  a  verdict  for  the  defendant  on 
the  plea  and  issue  Joined  on  the  statute  of 
limitations,  and  the  court  Instmcted  tbe  jury 
to  find  such  verdict  and  it  was  found.  Tbe 
plaintiff  In  error  says  this  verdict  should  be 
set  aside,  because  there  was  no  replication, 
and  therefore  no  issue  on  the  plea  of  the 
statute  of  limitations.  I  thought  at  flrat  that 
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we  m^ht  be  able  to  flay  Uiat  then  was  an 
Issne  by  the  language  <tf  an  order  «hl<di  soys 
that  the  dtfendant  moved  the  court  to  direct 
the  Jury  to  find  for  It  "on  the  plea  and  laene 
SoSaeA  on  the  atatnte  ot  limitations,"  and 
thus  treat  the  case  as  It  was  acted  upon  In 
the  circuit  court,— that  Is,  upon  Isane  prop- 
erly joined;  but  I  find  no  formal  r^catlon, 
or  the  Informal  one  often  resorted  to,  "And 
the  plalntUC  replies  generally  to  said  plea," 
which  Is  simply  entered  In  the  order  book, 
and,  though  informal,  seems  good  (Railroad 
Co.  T.  Bltner,  15  W.  Va.  4^);  and  Uiere  Is 
no  reference  to  the  Joining  of  Issue,  save  that 
Incidental  reference  just  quoted,  and  we  can- 
not, by  mere  Implication  from  It,  create  what 
should  be  directly  and  affirmatively  stated, 
the  filing  of  a  repUcatira  and  Joinder  of  issue 
on  It  And,  at  best,  that  language  recognizes 
only  an  Issue,  not  a  replication;  and  repUcar 
tlon  is  one  thing,  Joinder  of  Issue  another, 
and  from  the  mere  recital  in  tbe  recOTd  of 
the  existence  of  an  iaaue  we  cannot  Imply 
that  without  which  no  lasne  coidd  eslst,  that 
Is,  a  rejolndw.  "Where  a  plea  concludes  with 
a  reriflcatlon,  there  cannot  be  a  Jolndw  of  is- 
sue without  a  r^Ucatlon."  Lockridgs  v. 
Carlisle,  6  Band.  20;  1  Stat  Law  Prac.  478, 
480i  In  that  case  a  statement  im  the  record 
-stronger  than  in  this  case— that  Issue  was 
iolufsA  on  tbB  special  plea  was  htid  not  to  be 
snfllcient  If  the  mere  mention  of  an  Issue 
in  the  enter  of  said  motion  wonld  be  sufEl- 
dent  to  show  a  n^cation,  tbe  statement  in 
the  record  that  the  Jury  "was  sworn  to  try 
the  issue  Joined"  wonld  show  the  presence  <tf 
a  plea  In  sncb  cases  as  State  v.  Douglass.  20 
W.  Va.  770,  and  BufCner  v.  Hill,  21  W.  Va. 
152;  but  th^  hold  otherwise.  There  is  no 
statemrat  in  this  record  either  of  a  repHca- 
tton  or  that  issue  was  Joined  on  the  plea. 
Some  cases  b<rfd  that  even  where  there  is  a 
statement  that  Issue  is  Joined,  though  there 
Is  none  that  the  plea  or  other  pleading  was 
filed,  there  is  still  no  Issue,  and  the  defect 
is  ftital.  Wilkinson  r.  Bennett,  3  Munf.  314; 
Stevois  V.  Thornton's  Adm'r,  1  Waab.  (Va.) 
104;  Lockrldge  v.  Carlisle,  6  Band.  20.  Oth- 
ers hold,  not  that  there  is  an  issue  in  such 
case,  but  that  It  is  merely  misjoindw,  and 
cored  by  statute  of  jeofails  after  verdict 
Hoore  v.  Mauro,  4  Rand.  488;  Huffman  v. 
Aldoson,  0  W.  Va.  016;  Ballroad  Co.  v. 
Daniel,  20  Grat  344.  There  la  conflict  In 
these  cases.  See  1  Bart  Law  Prac.  482. 

So,  tested  by  technical  principles  of  com- 
mon-law pleading,  we  shall  say  there  was 
no  Issue  on  this  plea.  What  then?  What 
the  result?  There  is  considerable  difficulty 
In  reaching  this  result  It  has  been  long 
and  often  held  by  our  courts  that  when  a 
Judgment  rests  on  a  verdict  of  a  Jury  sworn 
to  try  an  Issue  Joined  In  a  case,  criminal  or 
civil,  when  no  Issue  had  in  fact  been  Joined, 
It  would  be  ground  for  Its  reversal.  State 
V,  Douglass,  20  W.  Va.  770;  Buffner  v.  Hill, 
21  W.  Va.  152.  So  often  and  Indiscriminate- 
ly has  it  been  hdd  that  tbe  rule  seems 
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almost  inexorable;  but  the  courts  bave  In 
some  Instances  felt  its  inconvenience,  in 
cases  where  tiiere  has  been  a  fair  trial  on 
tbe  merits,  and  no  objection  was  made  on 
that  score  In  the  trial  court  In  this  case 
there  was  a  plea  of  not  guilty,  and  issue  on 
It,  and  this  plea  of  the  statute,  and  all  the 
evidence  bearing  on  botb,  was  heard,  and 
a  verdict  responsive  to  issues  under  both 
pleas,  had  there  been  Issues,  was  found; 
all  parties  treating  the  case  as  tried  under 
both  pleas.  In  Huffman  v.  Alderson,  0  W. 
Va.  610,  tt  was  held  that  though  some  of 
the  pleadings  conclude  with  a  verlficallon, 
and  no  Issues  are  formally  Joined  thereon, 
though  Joined  on  others,  yet  if  the  record 
states  that  the  Jury  were  sworn  to  try  the 
issues,  and  the  Instructions  show  that  the 
case  was  fully  tried  on  the  merits,  iuclud- 
ing  the  defenses  set  up  by  the  pleadings,  on 
which  no  Issues  were  Johied,  and  the  ver- 
dict responds,  not  only  to  the  Issues  Joined, 
but  to  the  dtfenses  on  which  Issues  were 
not  Joined,  such  verdict  cures  such  defects 
under  the  statute  of  Jeofails,  it  being  a  case 
of  misjoinder  of  issue.  In  Orifle  v.  Mc- 
Coy, 8  W.  Va.  201,  Judge  Haymond  referred, 
with  aame  expression  of  disapprobation,  to 
the  rigor  of  formor  ded^ons  up<m  this  sub- 
ject, and  thought  they  ml^t  need  revision. 
He  says  he  would  follow  the  prJnclplM  in 
Sonthslde  B.  Co.  v.  Dantel,  20  Grat  844. 
That  was  an  action  for  damage  to  land 
caused  by  overflow  from  an  embankment 
made  for  the  railroad,  as  is  this  caae,  and, 
as  In  this  case,  tbo  defendant  pleaded  not 
guilty,  on  which  Issue  was  Joined,  and  a 
special  plea,  and  thwe  was  a  special  r^llca- 
tion,  condciding  to  the  country,  but  no  re- 
Joinder,  nor  any  rejoinder  of  issue  on  it; 
but  the  parties  went  to  trial,  and  the  sub- 
ject of  the  special  plea  and  replication  were 
contested  b^ore  the  Jury,  and  a  verdict  for 
the  plaintifC.  The  record,  as  here,  showed 
that  the  Jury  was  swcvn  to  try  the  Issue, 
not  Issues.  It  was  hdd  that  as  there  was 
no  objection  to  the  want  of  Joindw  In  the 
court  below,  it  could  not  avail  In  the  appel- 
late court  We  know  In  the  case  in  hand 
that  tbe  whole  matter  on  this  plea  of  the 
statute  was  contested,  because  the  record 
states  that  the  defense  moved  for  a  verdict 
"on  the  plea  and  Issue  Joined  on  the  statute 
of  limitations,"  and  the  evidence  covering 
that  defense  was  before  the  Jury.  The  case 
of  Moore  V.  Mauro,  4  Rand.  438,  supports 
this  view.  The  case  of  Curry  v.  Manning- 
ton,  23  W.  Va.  14,  might  seem  at  first  view 
to  forbid  the  application  of  this  doctrine  tx^ 
this  case.  There  the  defendant  pleaded  not 
guilty  and  the  statute  of  limitations,  and 
there  was  no  replication  or  Joinder  of  is- 
sue on  either  plea,  and  the  verdict  for  plain- 
tiff was  set  aside  at  defendant's  instance. 
There  the  defendant  was  not  chargeable 
with  the  omission  to  reply  to  the  pleas,  and 
he  could  with  consistency  avail  himself  of 
the  defect;  whereas,  la  this  cas^  It  was 
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the  plalQtUf  B  duty  to  reply  to  the  plea,  and 
he  iB  the  party  aaklng  to  hare  the  verdict 
set  aside,  and  take  advantage  of  his  own  de- 
fault In  pleading,  as  the  defendant  coold 
not  rejoin  till  the  plaintiff  replied.  Thla  Is 
a  reason,  In  addition  to  others  stated  above, 
tot  not  allowing  the  plaintiff  for  this  cause 
to  set  artde  the  verdict  So  It  seems  to  me 
that  the  plaintiff  cannot,  under  the  drcnm- 
stances,  for  this  cause  set  aside  the  verdict 
It  may  be  better  for  him  that  he  cannot;  be- 
cause, if  we  would  do  this,  then  it  might  be 
said  that  as  there  is  no  replication,  he  coold 
not  have  considered  the  evidence  as  regards 
the  statute  of  limitation;  but  as  we  hM 
to  the  same  effect  as  If  there  had  been  sncb 
replication,  we  can  consider  the  evidence  as 
bearing  on  tiie  issue  raised  by  the  plea  of 
the  statute. 

Therefore  I  will  now  cmisider  whetfa^. 
under  the  evidence,  the  action  was  barred, 
so  as  to  see  whether  the  action  of  the  court 
In  directing  the  jury  to  find  for  the  defend- 
ant on  the  theory  that  the  action  was 
barred,  is  correct  or  erroneous.  The  ground 
of  action  averred  In  the  declaration  is  that 
the  plaintiff  was  owner  of  a  lot  of  land  in 
the  town  of  Clifton,  on  which  was  his  dwell- 
ing, bounding  on  a  certain  stre^  and  the 
ralhroad  company  built  Its  railroad  across 
The  street  and  in  so  doing  raised  an  em- 
bankment across  the  street  on  which  its 
tivck  was  laid,  and  maintains  it  to  the 
great  detriment  of  the  said  property;  that 
running  a3ong  hy  the  side  of  the  street,  and 
within  its  bounds,  Is  a  drain  or  culvert  used 
to  cany  off  water  accumulating  on  the 
street  from  rain  and  snow;  that  tiie  em- 
bankment was  so  car^es^,  negllgentiy, 
and  unsklllf  ully  made  that  the  water  cannot 
pass  off  the  street  as  It  had  always  done 
before  the  embankment  was  mad^  but  by 
reason  of  such  Impropw  construction  of  the 
embankment  gathov  <m  the  street  in  great 
quantity,  and  flows  into  tile  plaintUTs  lot 
and  Into  the  cellar  under  his  dwelling,  and 
remains  in  the  cellar  for  we^s  and  months, 
and  deprives  the  plaintiff  of  the  use  of  the 
cellar,  and  renders  the  dwelling  damp  and 
unhealthy,  and  damages  the  use  of  the  prop- 
erty as  a  home,  and  renders  the  propoty 
less  valuaUe  than  It  would  be  without  the 
embankment  Though  general  detriment  to 
the  plaintiff's  property  Is  alleged,  the  sped- 
flcation  Is  the  overflow  of  water  from  rains 
and  snows,  translMt  and  recurrent  causes. 
Whm  does  the  statute  of  limitations  be^ 
to  run  In  such  case?  Shall  we  count  from 
the  making  of  the  onbankment  or  from 
each  overflow  as  it  recurs?  Here  the  lines 
of  thought  and  demarcation  are  close,  the 
application  of  principles  of  law  hi  particular 
instances  difficult  and  tiie  authorities  differ- 
ing. The  statute  begins  to  run  from  the 
time  the  cause  of  actioa  accrues.  But  when 
did  that  accrue  In  this  case?  The  act  of  the 
defendant  was  the  building  of  the  embank- 
ment but  that  In  itself,  alone  did  not  hann 


the  idaintiff.  He  coold  not  sue  for  that  as 
no  harm  as  yet  was  done  his  property. 
lAtBt  on  damage  la  done  him  by  overflow. 
The  water  La  the  Immediate  agmt  doing  the 
injury.  We  seek  the  eanae  of  Its  preaence, 
ajid  find  the  embankment  is  the  cause  of  Its 
presence^  The  overflow  is  consequmtial 
from  the  embankment  Never  till  this  onx- 
flow  did  the  plaintiff  have  right  to  sue.  Had 
he  sued  at  once  on  the  making  of  the  road, 
what  would  have  been  the  basts  ot  damage? 
The  building  of  the  embankment  was  the 
remote  or  primal  cauBe,~the  causa  causans, 
—In  the  line  or  process  of  the  production  of 
the  injury;  but  the  overflow  consequent  up- 
on it  is  the  direct  cause  of  harm.— the  grava- 
men of  the  action.  If  one  put  a  log  in  the 
road,  no  individual  can  sue  for  that  only; 
but  if  he  fall  over  it  he  may  sue,  and  the 
statute  runs  from  the  tell.  There  must  be  a 
wrong  and  some  loss  to  warrant  an  actlm. 
The  action  accrues  when  the  damage  sus- 
tained by  the  plaintiff,  not  when  the  causes 
are  flrst  set  In  motion  nltimattiy  producing 
the  injury  as  a  consequence  Wood.  Nuts. 
I  865;  Lewis,  Em.  Dom.  |  68S;  Wood.  LIm. 
I  180;  16  Am.  A  Eng.  Bnc.  Law.  988;  13 
Am.  ft  Eng.  Enc.  Law.  667;  Aug.  Una.  f 
SOOl  As  stated  In  the  dabuata  and  valu- 
able note  to  case  of  Wells  ▼.  Mew  Haven  & 
Northampton  Oa,  Ifil  Hftsa.  46,  23  N.  E.  724, 
In  1  Am.  By.  ft  Corp.  Rep.  708,  the  fonda- 
mental  question  Is  «ie  of  damages,  and 
be  put  thus:  Whm,  In  a  suit  damages 
resulting  from  a  wrongful  act  ninat  there 
be  a  recovery  In  one  suit  for  all  damages 
past  and  prospective,  and  when  must  the 
recovery  be  limited  to  damages  prior  to  the 
suit  leaving  future  temages  for  future  snlti, 
as  future  damages  occur?  The  question  us- 
ually comes  up  In  one  ttf  three  forms:  In 
considering  the  measure  of  damages.  In  con- 
sidering whether  the  action  la, barred  by 
limitation,  and  In  comddering  whether  It  is 
barred  by  a  former  recovery.  Now.  whm 
the  case  Is  one  ot  snch  nature  as  to  enaUe 
the  party  In  one  suit  to  recover  future  as 
well  as  past  damages,  tiiere  the  statute  runs 
from  the  original  beginning  of  the  nuisance; 
but  where  there  can  only  be  recovery  for 
past  damages,  the  statute  does  not  run  from 
the  institution  of  the  nidsanoe,  but  from  the 
Injury,  when  It  occurs  or  recurs  as  Itt  con- 
sequence. Where  the  nuisance  Is  perma- 
nent so  that  It  will  continue  unless  labor 
be  applied  to  change  it  and  it  necesrarily 
Injures  the  plaintiff,  there  must  be  a  recov- 
ery in  one  suit  toe  all  damage,  and  none 
other  can  be  afterwarAi  brought  and  re- 
covery of  damages  will  give  the  defendant 
right  to  continue  his  nuisance  without  fnr^ 
tfaer  claim  from  ttie  Individual;  but  where 
it  is  othwwlse,  tbere  cannot  be  recovery  tor 
future  damages,  but  only  from  time  to  ti^ic 
as  they  occur,  and  one  recov«7  does  not 
Justify  tiie  p«petuatIon  of  the  nuisance,  but 
there  may  be  recovery  after  recovery,  as 
long  as  continued.  This  doctrine  la  wtfl  set- 
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tied  and  is  reco^lzed  by  this  court  in  Har- 
greares  v.  Klmberly,  20  W.  Va.  787;  Watts 
V.  Railroad  Co.,  39  W.  Va.  196,  10  S.  E.  521; 
Rogers  v.  Driving  Co.,  39  W.  Va.  272,  19  S. 
E.  401.  See  Wood,  Nuls.  B  865;  Wood,  Lim. 
S  180.  See  exhaustlTe  note  to  Hargreaves 
V.  Klmberly,  53  Am.  Rep.  123,  being  the  opin- 
ion In  Ullne  t.  Railroad  Co.,  101  N.  Y.  98. 
4  N.  E.  536.  In  Plate  v.  RaUroad  Co.,  37 
N.  Y.  473,  an  action  for  maintaining  rall- 
r6ad  track  and  ditches,  cansing  water  to 
flow  on  land,  Just  like  this  case,  It  was  held 
that  a  former  recovery  was  no  bar  to  a 
second  action,  and  that  only  past,  not  pro- 
spective, damages  could  be  recovered  in 
such  case.  The  New  York  cases  collected  In 
the  opinion  of  UUne  t.  Railroad  Co.,  Just 
mentioned,  strongly  support  our  view.  In 
oar  case  of  Hargreavea  v.  Kimberly  It  Is 
stated  as  a  criterion  whether  one  recovery 
would  give  a  right  to  continue  the  cause. 
The  trouble  Is  to  see  what  cases  th^  are; 
In  what  cases  a  recovery  tor  a  trespass 
would  confw  a  right,  pass  title  to  occupy 
land,  or  permuiently  btjure  It.  Can  land  be 
thus  acquired?  I,  however,  make  no  point 
on  this,  but  the  suggestion  or  donbt  only 
strengthens  the  holding  on  the  real  point  in 
this  case.  Can  It  be  possible  that  an  amount 
of  damages  could  in  this  suit  be  recovered 
to  cover  all  damages  for  all  time  to  come 
from  repeated  overflows,  when  the  company 
might,  by  small  work,  entir^y  remedy  the 
evil  7  Could  the  Jury  or  we  act  on  any  as- 
sumption that  it  would  not  do  so,  rather 
than  suffer  repeated  actions?  I  think  not 
It  seems  settled  that,  if  a  mllldam  cause  an 
overflow  upon  land  of  a  riparian  owner,  the 
cause  of  action  Is  continuous,  and  he  can 
sue  as  long  as  the  overflow  continues,  until 
the  right  to  overflow  is  vested  and  Jnstifled 
by  prescription.  Staple  v.  Spring,  10  Mass. 
72;  Field  v.  Brown,  24  Grat.  74. 

I  would  liken  this  case  to  the  case  of  a  mlll- 
dam, save  that,  If  any  different,  this  is  more 
plainly  the  case  of  continuous  Injury,  actlona* 
ble  upon  each  recurring  overflow.  I  think  the 
general  rule  as  to  nuisances  applies  to  this 
case,  it  being  one  of  recurring.  Intermittent,  or 
occasional  Injury.  That  rule  is  that  every  con- 
tinuance from  day  to  day  la  a  new  nuisance, 
for  which  a  fresh  action  lies,  so  that,  thon^ 
action  toe  the  original  nuisance  be  barred, 
damages  are  recoverable  for  the  statutory  pe- 
riod for  injuries  within  it,  provided  enough 
time  has  not  elapsed  to  e^ve  the  person  main- 
taining the  nuisance  a  rl^t  to  do  so  by  ad- 
versary use.  4  Minor,  Inst.  509  (472),  546 
(507);  Wood,  NulB.  I  865;  Wood,  LIm.  i  180. 
Now,  this  embankment  its^  has  the  element 
of  permanency.  It  Is  true,  and  that  far  com- 
plies with  the  rule  warranting  recovery  of 
past  and  future  damages,  in  one  action,  but  It 
does  not  necessarily  per  se  Injure  the  plain- 
tiff's property  In  tiw  respect  to  the  mode  of  in- 
jury charged;  that  is,  overflow.  That  hap- 
pens only  wbeo  rains  or  snows  come.  If  ttie 
suit  were  tor  cutting  off  access  by  reason  of 


the  embankment  only.  It  would  be  different 
Smith  V.  RalUwad  Co.,  28  W.  Va.  451.  To 
warrant  flnal  recovery  for  past  and  future 
damage,  there  must  be  a  structure  permanent 
In  nature,  and  damage  directly  and  at  once 
necessarily  arising  from  It.  In  Miller  v.  Rail- 
way Co.,  63  Iowa,  680,  16  N.  W.  507,  It  was 
held  that  against  a  cause  of  action  for  dam- 
ages from  water  flowing  through  a  ditch 
wrongfully  dug,  the  statute  runs,  not  from  tbe 
date  of  digging  the  ditch,  but  from  damage 
caused  by  it  In  Wells  v.  New  Haven  & 
Northampton  Go.,8uiffa,  it  was  held  that  where 
a  railroad  company  collected  the  water  of 
eight  natural  streams,  and  discharged  it  with 
considerable  surface  water  upon  land  where 
much  of  It  had  not  been  accustomed  to  flow, 
that  the  nuisance  was  continuous,  and  action 
was  not  barred  in  six  years  from  the  erection, 
and  one  subsequenUy  purchasing  the  land 
could  sue  for  damages.  So  one  purchasing 
after  the  improvement  recovered  In  Canal  Co. 
V.  Lee,  22  N.  J.  Law,  243,  which  he  could  not 
do  if  the  cause  of  action  accrued  from  the 
date  of  the  work.  Here  the  cause  of  acUon  Is 
not  from  tb.e  work,  as  It  would  be  If  the 
action  were  for  the  mere  construction  of  the 
embankment  on  pL>lntiff*B  land  without  au- 
thority, or  for  cutting  off  access  to  his  lot 
The  construction  of  the  work  was  lawful  and 
authorized,  but  It  Is  the  manner  of  construc- 
tion, the  negligent  mannw  of  construction,  en- 
tailing injury  later  as  a  consequence  by  pro- 
ducing overflow,  that  is  alleged  as  the  wrong. 
The  plea  was  properly  received,  but  the  evi- 
dence showed  overflow  within  Ave  years, 
and  hence  the  plea  could  not  justify  judgment 
for  defendant,  as,  although  the  embankment 
was  more  than  five  years  old,  the  case  was 
not  such  as  would  have  warranted  recovery  of 
future  damages  had  an  action  been  Inrought 
within  flve  years  from  the  erection  of  the  em- 
bankment, and,  the  damages  being  continuous, 
the  statute  ran,  not  from  its  erection,  but  from 
the  overflow.  So  we  hoid  that  the  court  erred 
In  directing  the  Jury  to  flnd  for  the  railroad 
company  on  tiie  Idea  that  the  action  was  bar- 
red by  time.  That,  though  a  work  of  Im- 
provement, like  a  railroad,  is  lawful  and  un- 
der authcHlty,  yet  if  damage  result  to  an  In- 
dividual by  overflow  of  water  by  reason  of 
negligent  construction,  he  can  recover.  Is  well 
settied.  Gllllson  v.  City  of  Charleston,  16  W. 
Va.  282;  Knight  v.  Brown,  25  W.  Va.  808; 
Taylor  v.  Raikoad  Co.,  33  W.  Va.  39, 10  8.  E. 
29.  It  is  only  an  application  of  the  maxim: 
"So  use  your  own  property  or  right  that  you 
do  not  Injure  anotiier."  I  understand,  indeed, 
that  in  this  state  negligence  Is  not  an  essential 
to  recovery,  but  only  damage.  Glllison  v.  City 
of  Charleston,  16  W.  Va.  282;  Johnson  v. 
Parkersburg,  Id.  402.  But  where  the  land- 
owner has  been  compensated,  negligent  con- 
struction is  required  to  maintain  action. 

Another  error  Is  In  the  record;  that  is,  under 
the  plea  of  not  guilty.  I  treat  the  action  of 
tfaecourt  In  directing  the  Jury  to  flnd  a  verdict 
(or  tbe  defendant.  In  tlie  Ui^t  of  a  motloa  to 
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exclude  the  plalnUflTH  erldeDce  because  insuf- 
ficient, to  warrant  a  verdict  for  the  plaintiff. 
Jd  ttalB  view  we  Deed  not,  ought  not,  and  do 
not  pass  on  the  weight  or  effect  ot  the  evi- 
dence to  warrant  a  verdict  for  the  plaintiff, 
but  leave  that  for  what  that  evidence  has  not 
as  yet  received,— the  consideration  of  the  jury 
In  anothOT  triaL  All  we  hare  to  say,  under 
this  plea  of  not  guilty.  Is  whether  the  evi- 
dence In  any  apiMreciable  degree  tends  to  sup- 
port the  action,  and.  If  it  does,  that  requires 
It  to  go  before  the  jury  for  Its  verdict  on  It, 
and  shows  that  the  action  of  the  court  In  di- 
recting a  verdict  was  erroneous.  Powell  v. 
Love.  36  W.  Va.  96,  14  &  E.  405.  See  note 
Anth.  Steph.  PI.  p.  336.  The  court  gave  as  a 
reason  for  Its  action  Its  opinion  that  the  action 
was  barred  by  statute.  Had  such  been  the 
case,  then  one  defense  would  have  been 
enough,  and  there  would  be  no  error  to  re- 
verse under  the  plea  of  not  guilty  in  directing 
a  verdict  It  may  be  suggested  that  as  the 
plea  of  the  statute  was  not  replied  to,  and  as 
Judgment  should  havt.  been  given  on  It  for  the 
defense  before  the  trial,  there  la  no  error  in 
giving  Judgment  later,  though  after  trial;  that 
Judgment  Is  only  what  the  defendant  was  en- 
titled to  on  that  plea,  and  that  whl<^  ought 
earlier  to  have  been  given,  has  been  given  at 
last;  that  the  record  merely  states  a  wrong 
reason  for  Judgment,  but  If  Judgment  was 
properly  given,  on  any  ground,  though  not 
Justified  by  the  ground  stated,  the  reason  giv- 
m,  though  wrong,  does  not  affect  the  Judg- 
ment. ShrewsbMTy  v.  Mlllra,  10  W.  Va.  115. 
But  the  answer  is  that  the  judgment  rendered 
Is  upon  verdict  on  both  Issues,  and  is  one  of 
nil  capiat,  forever  barring  the  plaintiff  from 
recovery  In  another  snlt  for  damage  up  to  its 
instltatlon,  though  it  would  not  for  after  dam- 
ages; whereas,  the  Judgment  called  for  by  the 
failure  to  file  a  replication  would  be  one  of 
non  prosequitur,  as  staled  above,  which  would 
not  preclude  auother  action,  for  reasons  fully 
given  above.  For  these  reasons  we  reverse 
the  Judgment,  set  aside  the  verdict,  and  re- 
mand the  cause,  with  direction  to  award  a 
rule  upon  the  plaintiff  to  file  a  replication  to 
said  special  plea,  and,  if  he  does  so,  there  shall 
be  a  new  trial,  and.  If  he  docs  not,  then  for 
judgment  of  non  pros,  against  the  plaintiff. 
Revosed  and  remanded. 


(40  w.  Va. 

WILSON  V.  ROSS,  County  assmbot. 

(Snpreme  Court  of  Ai^ala  of  West  Virginia. 
March  27.  1895.) 

Powers  of  Towy  —  Orant  or  Ltqcor  LioamB— 

COHSTITUTIONAL  LaW. 

1.  The  act  of  Febmary  24,  1869,  amending 
the  diarter  of  the  town  of  Ceredo.  coufers  upon 
the  council  of  that  town  the  sole  power  to  grant 
OF  not  grant  a  state  license  for  the  sale  of  intox- 
icatii^  liquorB  within  the  ilnilta  of  said  town. 

2.  Such  act  is  not  repufniant  to  the  consti- 
tution of  the  state  (see  section  46  of  article  6, 
and  section  24  of  article  8,  of  the  state  constitu- 
tion), and  sndi  sole  poww  to  grant  sneh  license 


or  not  is  recognized  by  section  11  of  diapter  32' 
of  the  Code  as  vested  in  the  nmiddpal  antiiori- 

ties  of  such  town. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Wayne  county. 

Petition  by  B.  F.  Wilson  against  J-  M. 
Ross  for  a  writ  of  mandamus.  The  writ  wa» 
awarded,  and  said  Boss  brings  error.  Af- 
firmed. 

J.  S.  Marcum,  for  plahitiff  In  error.  W.  W. 
Marcum  and  Vinson  &  Thompson,  for  de- 
fendant In  emn'. 

HOLT,  P.  Upon  a  writ  of  error  to  » 
Judgment  of  the  circuit  court  of  Wayne  coun- 
ty, rendered  on  the  3th  day  of  June,  1891, 
awarding  against  appellant.  J.  M.  Ross,  as 
assessor  of  said  county,  a  peremptory  writ 
of  mandamus,  commanding  him  to  deliver  to 
the  defendant  in  error,  B.  F.  Wilson,  a  cer- 
tificate and  statement  of  the  amount  of  the 
state  tax  assessed  against  the  said  Wilson  as 
a  retail  liquor  dealer.  The  case  was  decided 
upon  the  facts  as  they  appear  by  the  plead- 
ings^ and  are  in  substance  as  follows:  On 
the  22d  day  of  May,  1891.  the  common  coun- 
cil of  the  town  of  Ceredo  granted  to  defend- 
ant, B.  F.  Wilson,  a  license  to  sell  at  retail 
Bph-ituous  liquors  in  the  Mlliender  Blocii,  In 
that  town;  and  th^^upon  he  delivered  to  J. 
M.  Ross,  the  assessor  of  the  county,  a  copy 
of  said  order,  and  demanded  a  certificate  of 
the  license  he  wished  to  obtain,  and  the 
amount  of  taxes  to  t>e  paid  tliereon  to  the 
state,  but  3.  M.  Ross,  the  assessor,  refused 
to  do  so.  On  Wilson's  petition,  an  alternative 
writ  of  mandamus  was  awarded  against  Ross 
as  assessor  on  the  31st  day  of  May,  18&i,  re- 
citing the  foregoing  facts,  and  the  additional 
fact  that  under  and  by  virtue  of  the  laws  of 
the  state  of  West  Virginia,  and  ot  the  power 
thereby  granted  to  the  common  council  of  the 
town  of  Ceredo,  it  has  the  sole  right  to  grant 
permits  for  the  sale  of  Intoxicating  liquors 
within  its  corporate  limits.  To  this  Ross 
made  answer  admitting  all  the  foregoing 
facts  alleged,  except  the  sole  right  as  claimed 
on  behalf  of  the  common  council  of  the  town 
of  Ceredo.  And  alleging  that  B.  F.  Wilson 
had  not  applied  to  and  received  from  the 
county  court  of  Wayne  county.  In  which  was 
sttuat^  the  town  of  Ceredo,  an  order  author- 
izing the  Issuance  to  him  of  such  licoise,  and 
that  said  council  did  not  have,  under  section 
11  of  chapter  32  of  the  Code,  the  sole  power 
of  granting  such  license.  On  demurrer  to 
said  answer  and  return,  the  court  held  the 
same  insufflclent,  and  awarded  the  peremp- 
tory writ.  The  question  la,  does  the  com* 
mon  council  of  the  town  of  Ceredo  have  such 
sole  power  to  grant  such  license?  The  law 
upon  the  subject  is  as  follows:  No  person 
without  a  state  license  th^efor  shall  sell 
spirituous  liquors,  wine,  porter,  ale,  or  beer, 
or  any  drinic  of  a  like  nature.  See  Code,  c 
32,  8  1.  The  state  license  mentioned  in  the 
first  sectlMi  shall  be  Issued  only  when  au- 
thorised bj  the  count;  court  of  the  coooty. 
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except  that,  where  the  act,  occapatlon,  or 
business  for  which  sncb  state  license  Is 
necessary  is  to  be  done  or  carried  on  in  an 
incorporated  dty,  village,  or  town,  the  li- 
cense shall  be  Issued  only  when  authorized 
under  the  charter  of  said  city.  Tillage,  or 
town,  by  the  conncU  thereof.  Id.  8  10.  The 
constltatlonal  provisions  on  the  subject  are 
as  follows:  Section  4G  of  article  6  provides 
that  "laws  may  be  passed  regulatii^  or  pro- 
hibiting the  sale  of  intoxicating  liquors  with- 
in the  limits  of  this  stata"*  Section  31  of 
article  8  provides  that  the  county  courts 
shall  also,  under  such  regulations  as  may  be 
prescribed  by  law.  have  the  superintendence 
and  administration  of  the  Internal  police  and 
fiscal  afFairs  of  their  counties;  provided,  that 
no  Ucoue  for  the  sale  of  Intoxicating  liquors 
In  ai^  incorporated  dty,  town,  or  village 
shall  be  granted  without  the  consent  of  the 
municipal  authorities  thereof  first  had  and 
obtained.  These  provislona  were  construed 
In  the  case  of  Moundavllle  r.  Fountain  (1885) 
27  W.  Va.  182,  tn  which  it  was  said  (page 
18$  that  the  legislature  may  confer  on  the 
cities  and  towns  the  exduslve  authority  to 
regulate  or  prohibit  the  sale  of  liquors,  which 
Is  understood  to  have  been  done  In  certain 
cases,  the  dtles  of  Wheeling  and  Wellsburg 
for  fficample.  Section  11,  c.  82,  CoOe  18dl. 
p.  234,  recognizes  and  provides  for  such 
cases,  "wherein  the  munlc^ial  authorities  are 
vested  with  the  sole  power  ct  granting  such 
license."  So  that  the  sole  question  here  Is.  is 
the  town  of  Ceredo  In  such  clan?  That  is 
to  be  ascertained  by  reading  Its  charter  In 
connectloa  with  the  general  laws  upon  the 
subject  The  charter  was  granted  by  act 
passed  on  the  23d  day  of  Fetoiary,  1866 
(Acta  1866,  p.  4/0^.  Section  21  reads  as  fol- 
lows: "When  anything  tm  which  a  state 
license  Is  required  is  to  be  done  within  the 
said  town,  the  council  may  roqulre  a  town 
license  to  be  had  for  doing  the  same,  and 
may  Impose  a  tax  thereon  for  the  use  of  the 
town,  and  the  coundl  may  in  any  case  re- 
quire from  the  person  so  licensed  a  bond 
with  sureties  In  such  penalties  and  with  such 
condition  as  it  may  determine."  By  act  of 
the  24th  of  February.  1869.  the  above  section 
was  amended  and  re^nacted  so  as  to  read 
as  follows:  "When  anything  for  which  a 
state  license  Is  required  Is  to  be  done  within 
the  limits  of  said  town,  the  council  may  de- 
cide whether  such  license  may  be  granted  or 
notk  and  it  granted  It  shall  be  assessed  and 
collected,  the  same  as  If  granted  by  the  super- 
visorsof  Waynecounty;  In  addition  to  the  state 
tax  forsuch  license. thecouncU  mayrequirean 
additional  tax  for  the  use  of  the  town,  and  In 
addition  to  the  bonds  and  sureties  required 
by  the  state,  tne  council  may  require  such 
additional  bonds  and  sureties  as  they  may 
determine."  Do  these  acts  invest  the  mu- 
nicipal authorities  of  the  town  of  Ceredo 
with  the  sole  power  of  granting  such  llcoiM? 


I  cannot  see  what  oilier  reasonable  construe* 
tion  can  be  given  them.  The  council  Is  ex- 
pressly ^ven  the  power  to  grant  or  refuse 
such  state  license,  and  that  such  power  does 
not  need  the  sanction  of  the  county  court  Is 
made  plain  by  what  Immediately  follows: 
"And  If  granted  It  shall  be  assessed  and 
collected,  the  same  as  If  granted  by  the  su- 
pervisors of  Wayne  county";  by  whom  It 
was  not  granted,  and  need  not  be  granted, 
being  a  plain  and  necessary  inference.  So, 
also,  It  Is  an  Inference  from  the  authority 
given  to  take  the  bonds  and  sureties  required 
by  the  state,  and  makes  this  construction 
still  plainer  l^jr  proceeding  to  say  that,  "In 
addition  to  the  state  tax  for  such  license, 
the  council  may  require  an  additional  tax  for 
the  use  of  the  town,"  and  may  require  addi- 
tional bonds  to  those  required  by  the  stato. 
This  charter,  as  amended.  Is  older  than  the 
constitution  of  1872,  whlc^  tor  the  first  time 
gives  an  Incorporated  dty;  town,  and  village 
a  constitutional  protection  against  the  li- 
censed sale  of  Intoxicating  Uquors,  without 
the  consent  of  their  municipal  authorities, 
and  was  evidently  designed  to  subserve  the 
same  purpose. 

The  question  remains,  has  the  charter  of 
incorporation  been  modified  In  this  regard  by 
any  subsequent  law?  for  such  munldpal 
charter  Is  not  a  contract,  nor  of  the  nature  of 
■(contracts.  Therefore  It  cannot  have  the  ob- 
ligation of  a  contract,  within  the  meaning  of 
section  10  of  arttde  1  of  the  constltutl(m  of 
the  United  States,  and  of  secUon  4  of  article 
8  of  the  state  constitution;  and  may  be 
changed  at  pleasure,  when  the  constitutional 
rights  of  creditors  and  others  are  not  Invad- 
ed. 1  DlU.  Mun.  Corp.  |  63  (36);  Dartmouth 
College  V.  Woodward  (1819)  4  Wheat  618, 
624.  708,  712.  Section  46  of  article  6  of  the 
constitution  provides  that  "laws  may  be 
passed  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors  within  this  state."  This 
provleiMi.  so  far  from  restraining  the  power 
of  the  l^[lslatnre  to  confer  such  power  upon 
the  town  as  to  granting  license,  would  seem 
to  grant  and  confirm  It;  and  subject  to  this 
provision,  and  under  such  regulations  as 
may  be  prescribed  by  taw,  the  connty  courts 
shall  tuve  the  superintendence  and  adminis- 
tration of  the  internal  police  and  fiscal  affairs 
of  the  counties.  See  MoundsviUe  v.  Foun- 
tain, 27  W.  Va.  182, 187.  Therefore  It  cannot 
be  said  that  the  constitution  of  1872  has  tak- 
en away  from  the  munldpal  authorities  of 
the  town  of  Ceredo  the  power  to  grant  such 
state  license.  I  have  not  been  aUe  to  find 
any  statute  that  expressly  or  by  necessary 
Implication  takes  away  such  x>ower.  On  the 
contrary^  section  11,  c  32,  Code  1891,  plainly 
recognizes  the  continued  existence  of  such 
power  as  solely  vested  in  the  munldpal  au- 
thorities of  the  town  in  question.  This  being 
so,  the  judgment  complained  ol  Is  right,  and 
must  be  affirmed. 
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PBRDUB  T.  CASWELL  CREEK  COAL  & 
COKE  CO. 
(Sapreme  Court  of  Appeals  of  West  Yiiginia. 
April  3.  1895.) 

UlHISe  AMD   RtHOTAL   OT    COAIt  —  ACTIOH  BT 
IiAVOOWKSB  —  DbFKKSBS  —  CUIM  AB  LbHBB  — 

Plba  of  Limitatio:ts— CosDuor  o»  Trial— Rb- 

ORPTIOK  or  EVIDSNOR. 

1.  Id  an  action  of  trespau  on  the  case 
broaght  for  the  recoveir  of  damages  for  mining 
and  remoTing  coal,  tlie  defendants  tendered  a  spe- 
cial plea,  which  averred  that,  more  than  three 
years  before  the  commencement  of  the  suit,  they 
entered  into  and  were  in  peaceable  possession  of 
the  close  and  land  in  the  plaintiff's  declaration 
and  amended  declaration,  and  each  count  there- 
of, mentioned  and  described,  claiming  title  un- 
der a  lease  of  the  same  for  the  purpose  of  digging 
and  operating  for  coal  and  oil  aod  other  minerals, 
and  that  liiey  have  continuously  remained  in  such 
possession  for  the  space  of  more  than  three  years 
next  before  the  commencement  of  this  action,  and 
bare  dug  and  bored,  and  in  good  faith  expended 
money  in  such  digging,  boring,  and  operating,  and 
tiilia  they  are  ready  to  verify."  On  objection, 
this  plea  is  bad  for  want  of  certainty,  and  for  the 
reason  that  it  doe&  not  state  onder  whom  the 
lease  mentioned  Is  claimed. 

2.  Whether  plaintiff  shall  be  allowed  to  give 
further  evidence  after  defendant's  evidence  Is 
closed  is  within  the  discretion  of  the  trial  court; 
and  its  exercise  will  rarely,  if  ever,  be  the  ground 
of  reversal  by  an  appellate  court.  Olenrly.  he  is 
entitled  to  give  evidence  to  rebut  that  of  the  de- 
fendant. 

3.  It  is  error  for  a  court  to  instruct  a  jury 
ai  to  the  effect  of  a  deed  which  U  not  in  evi- 
dence before  them.  * 

(Syllabus  by  the  Conrt) 

Error  to  circuit  court,  Mercer  county. 

Action  by  George  W.  Perdue  against  John 
Freeman  and  Jcnkln  Jones,  doing  business 
under  the  name  of  the  Caswell  Creek  Coal 
&  Coke  Company.  Judgment  for  defendants, 
and  plaintiff  bringe  error.  Reversed. 

Okey  Johnson  and  A,  C.  Davidson,  for 
plaintiff  in  error.  J.  S.  Clark  and  A.  W. 
Reynolds,  for  defendants  Id  errw. 

ENGLISH,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  George  W.  Per- 
due against  Jobn  Freeman  and  Jenkln  Jones, 
late  partners  under  the  firm  name  and  style 
oi  the  Caswell  Oredc  Coal  &  Coke  Company, 
In  the  circuit  court  of  Mercer  county,  to  re- 
cover damages  ft>r  cool  mined  and  removed 
by  said  defmdants  from  a  certain  tract  of 
land  contalnlns  19.39  acres  altuated  in  said 
county.  The  defendants  demun-ed  to  the 
declaration  and  each  count,  which  demurrer 
was  oremiled  as  to  the  first  and  second 
counts,  and  sustained  as  to  the  third  count, 
and  the  case  was  remanded  to  rules  to  flte  an 
amended  declaration;  but  as  the  action  of 
the  court  on  the  demurrer  is  not  relied  on 
as  error  either  In  the  assignment  of  errors  or 
in  the  argument,  and  we  see  no  objection  to 
the  dedaration,  it  Is  presumed  to  have  been 
waived.  On  the  18th  day  of  March,  1801, 
the  defendants  tendered  a  special  plea  In 
writing.  No.  2  (a  plea  of  license),  to  the  filing 
of  wMch  the  platntU^  by  his  attorney,  ob- 
jected; but  the  court  overruled  said  objec- 


tion, and  allowed  said  plea  to  be  filed,  to 
which  plea  the  plahiUff  replied  genenlly. 
Defendants  also  tendered  a  npeOal  ^ea,  Ko. 
3.  denying  the  title  of  the  plaintiff  to  the  land 
In  the  declaration  motioned,  which  plea  was 
objected  to,  and  tiie  objection  was  sastafned. 
and  the  defendants  excepted.  The  d^end- 
ants  then  tendered  another  ^edal  plea.  No. 
G,  denj-ing  that  the  plaintiff  was  seised  and 
possessed  of  the  dose  In  the  dedaiation  moi- 
tioned  at  the  time  of  tiie  commission  of  the 
alleged  trespass,  to  which  plea  the  plaintiff 
also  objected.  The  objection  was  sustained, 
and  the  defendants  excepted.  The  defend- 
ants then  tendered  a  spedal  plea,  Na  4, 
which  was  a  plea  of  llberum  taiementom, 
Which  was  filed,  and  Issue  was  joined  theie- 
(m;  another  q>eclal  plea,  Na  fi,  which  was  a 
general  plea  of  llberum  tenementnm,  alleg- 
ing tltie  in  the  "Bluescone  Goal  Company," 
In  the  dose  mentioned  in  tiie  declaiatl(m  and 
each  count  thereof,  and  that  the  deFradants 
are  the  lessees  thereof,  wtiich  plea  was  also 
objected  to,  the  objection  overruled,  and  the 
plea  was  permitted  to*  be  filed,  tbe  plaintUf 
replied  generally,  and  Issue  was  thereon  Join- 
ed. The  defendants  then  tendmd  another 
plea  in  writing,  marked  No.  6,  settbig  up 
three  years  as  a  bar  undra-  the  statute  to  Oie 
plalntifTs  right  of  action,  which  plea  waa 
objected  ta  The  objection  waa  overmled, 
and  Issue  was  Joined  thra«on.  The  defttid- 
ants  then  offered  another  special  plea,  Na  7, 
which  Is  a  plea  of  the  statute  of  Umftatlfna 
of  three  years,  to  which  idea  the  plaintiff 
objected.  The  conrt  sustained  said  objection, 
and  the  defendants  excepted,  and  the  plain- 
tiff replied  specially  to  the  plea  of  libemm 
toncmentum.  On  the  0th  day  of  Jannaiy, 
1892,  an  order  of  survey  was  directed.  On 
the  22d  day  of  December,  1892,  the  death  of 
Jobn  Freeman  was  suggested,  and  the  case 
waa  directed  to  proceed  against  Jenkln 
Jones,  anrvlvlng'  partner  of  John  Freeman 
and  Jenkln  Jones,  partners,  tradlng^  as  the 
Caswell  Cre^  Coal  &  Gca»  Company;  and 
the  case  was  submitted  to  a  Jnry,  who,  after 
several  adjournments,  found  a  VNdlct  for  the 
defendants,  and  thereupon  the  pWntlff  mov- 
ed the  conrt  to  set  aside  the  verdict,  and 
grant  htm  a  new  trial,  because  said  vodlct 
was  contrary  to  the  law  and  the  evidence, 
which  motion  was  overmled,  and  the  idaintiff 
excepted.  Said  plaintiff  also  moved  in  ar 
rest  of  judgment,  which  motion  was  ova- 
ruled,  and  the  plaintiff  excepted,  and  judg- 
ment was  rendered  for  the  defendants,  and 
the  plaintiff  obtained  this  writ  of  error. 

The  first  error  assigned  and  rdled  <m  by 
the  plaintiff  in  error  Is  as  to  the  action  of 
the  court  in  allowing,  against  the  objection  at 
the  plaintiff,  pleas  Kos.  2,  4,  6,  and  6  to  be 
filed.  In  argument,  however,  counsel  tor  the 
plaintiff  in  error  do  not  insist  on  their  objec- 
tion to  the  action  of  the  court  In  overruling 
their  objection  to  any  of  the  pleas  toidered 
by  the  defendants,  with  the  exception  of  plea 
No.  6,  which  plea  Is  in  these  words:  "Aid 
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tbe  defendants,  for  further  plea  In  thla  be- 
faaJf,  say  tliat  tbe  plaintiff  In  his  action 
against  them  ought  not  to  have  and  main- 
tain, because  they  say  that  more  than  three 
years  before  the  commencement  of  this  salt 
they  entered  and  were  in  peaceable  posses- 
sion of  tbe  close  and  land  In  the  plaintifl's 
declaration  and  amended  declaration,  and 
each  count  thereof,  mentioned  and  described, 
claiming  title  nnder  a  lease  of  tbe  same  for 
the  purpose  of  digging  and  operating  for  coal 
and  oil  and  other  minerals,  and  that  they 
have  continuously  remained  In  such  posses- 
sion for  the  space  of  more  than  three  years 
next  before  the  commencement  of  this  ac- 
tion, and  hare  dug  and  bored  for  and  In  good 
faith  expended  money  In  such  digging,  bor- 
ing, and  operating,  and  thla  they  are  ready 
to  verify."  Now,  while  it  is  true  that  this 
plea  Is  substantially  in  the  language  of  the 
statuteunder  which  the  defendants  are  seek- 
ing to  shield  themselves,  the  question  is 
whether  it  is  sufficient  to  give  the  plaintiff 
notice  of  the  true  character  of  their  defense. 
To  merely  say  that  the  defendants  are  in  pos- 
session under  a  lease  gives  the  plaintiff  no 
information  as  to  the  party  under  whom  they 
claim  as  landlord,  so  that,  if  the  plaintiff 
should  wish  to  reply  specially  to  said  plea, 
he  is  precluded  from  so  doing  by  reason  of 
the  fact  that  the  lease  Is  not  sufficiently  de- 
scribed In  the  plea  to  enable  him  to  deter- 
mine whether  ft  constitutes  a  valid  defense 
or  not,  or  whether  It  should  be  met  by  a 
general  or  special  replication.  And.  Steph. 
PI.  p.  355,  §  183,  under  tbe  heading  "The 
Pleadings  must  Show  Authority,"  states  the 
rule  thus:  "In  general,  when  a  party  has 
occasion  to  Justify  under  a  writ,  warrant, 
precept,  or  any  other  authority  whatever,  he 
must  set  it  forth  particularly  in  his  plead- 
ing." Co.  Litt  283,  says:  "Regularly,  when- 
soever a  man  doth  anything  by  force  of  a 
warrant  or  authority,  he  must  plead  It" 
And  on  page  342  the  same  author  says: 
"When,  in  pleading,  any  right  or  authority  Is 
set  up  in  respect  of  property,  personal  or 
real,  some  title  to  that  property  must,  of 
course,  be  alleged  In  the  party  or  in  some 
other  person  trom  whom  he  derives  his  au- 
thority." And  the  same  author,  on  page  347. 
i  176,  says:  "With  respect  to  particular  es- 
tates, the  general  rule  is  that  the  commence* 
ment  of  particular  estates  must  be  shown. 
If,  therefore,  a  party  sets  up  in  bis  own  fa- 
vor an  estate  tall,  an  estate  for  life,  a  term 
of  years,  or  a  tenancy  at  will,  he  must  show 
the  derivation  of  that  title  from  its  com- 
mencement—that is,  from  the  last  seisin  in 
fee  simple;  and,  if  derived  by  allenatlou  or 
conveyance,  the  substance  and  effect  of  such 
conveyance  should  be  precisely  set  forth.** 
Again,  we  find  the  law  stated  In  6  Rob.  Prac. 
p.  660.  In  speaking  of  a  cose  in  2  Salk.  642, 
the  author  says:  "The  case,  however,  In 
Salkeld,  settled  that  it  was  sufficient  for  a 
man  to  Justify  upon  his  possession  against  a 
wrongdoer;  but  It  does  not  go  to  the  length 


of  showing  that  such  a  Justification  Is  good 
as  against  a  person  who  has  the  title  to  the 
land,  and  who  makes  an  entry  lu  pursuance 
of  that  title.  When  the  Justification  Is  un< 
der  the  right  of  another  person,  there  should 
be  an  allegation  of  authority  from  the  prin- 
cipal under  whose  right  the  act  complained 
of  was  committed.  Thus,  If  the  defendant 
Justifies  breaking  a  close,  on  the  ground  that 
It  is  tbe  freehold  of  another,  he  is  bound  to 
state  that  he  did  so  enter  by  the  command 
and  as  the  servant  of  the  owner  of  the  close; 
and  so  it  is  in  similar  cases,  for  non  constat 
that  the  party  entitled  would  have  ever  in- 
sisted on  his  right,  and  there  can  be  no  rea- 
son. If  be  thinks  proper  to  waive  it,  why  a 
stranger  should  Justify  himself  in  standing 
in  his  place."  That  this  plea  is  defective  for 
lack  of  certainty  is  manifest  for  the  follow- 
ing reason:  Suppose  the  plaintiff  desired  to 
reply  specially  thereto,  the  plea  In  Its  present 
form  does  not  afford  htm  an  opportunity  of 
thereby  controverting  the  validity  of  tbe  title 
of  defendants'  lessor,  for  the  reason  that  Is 
not  named.  The  plea  merely  says  that  they 
were  In  possession,  claiming  title  under  a 
lease  of  the  same  for  the  purpose  of  digging 
and  operating  for  coal  and  oil  and  other  min- 
erals. Tbe  lease  mentioned  may  have  been 
valid  and  formal  In  every  respect,  and  may 
have  been  executed  by  one  having  an  unim- 
peachable title  to  the  land,  and  may  have 
conferred  ample  authority  upcm  the  defend- 
ants to  enter  upon  the  land,  and  mine  and 
remove  the  coal,  or  it  may  have  emanated 
from  a  stranger,  and  not  been  worth  the  pa- 
per upon  which  It  was  writtra;  but  this  plea 
affords  the  plaintiff  no  light  or  information 
as  to  its  character  In  that  regard,  and  It  can- 
not be  presumed  that  the  legislature  ever  In- 
tended that  a  man  with  a  lease  In  his  pocket 
from  some  stranger  should  open  a  seam  of 
coal  on  the  mountain  side,  and,  after  three 
years'  possession,  b&  allowed  to  plead  th« 
facts  in  bar  of  a  recovery  for  such  trespass. 
Such  a  construction  would  be  dangerous.  In- 
deed, to  property  owners  in  this  state,  who 
are  absent  from  the  state,  or  for  any  cause 
fall  to  keep  an  eye  upon  their  coal  lands;  and 
for  these  reasons  we  think  the  court  erred  in 
overruling  the  objection  to  said  plea,  and  pov 
mitting  the  same  to  be  filed. 

The  third  and  fourth  assignments  of  error 
relied  upon  by  the  plaintiff  In  error  are  as 
follows:  "(3)  The  court  erred  In  excluding 
from  the  jury  the  record  In  the  case  of  Straley 
&  Johnston  v.  Perdue,  because  the  parties 
were  In  privity,  and  straley  &  Johnston  had 
conveyed  by  deed  of  general  warranty  the 
Perdue  tract  to  Bartholomew,  trustee,  only  a 
few  days  before  they  accepted  the  deed  from 
Perdue,  and  filed  the  bill  to  perfect  the  title 
in  thehr  vendee.  (4)  The  court  erred  in  re- 
fusing to  permit  A.  G.  Davidson,  a  witness 
introduced  for  plaintiff,  to  prove  that  the  suit 
of  Straley  &  Johnston  was  prosecuted  for  the 
benefit  and  at  the  instance  of  their  vendees. 
This  evidence  was  clearly  j^jfer,  and  could 
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better  be  Introduced  In  rebuttal  than  In  chief, 
because  the  defense  claimed  that  the  land  was 
Indnded  In  the  Bell  deed,  which  was  derived 
by  plaintiff,  and  the  record  was  relied  on  to 
rebut  that  dalm."  These  asslgnmeutB  of  er- 
ror may  be  considered  together,  and,  in  order 
that  the  questions  presented  by  these  two  as- 
signments may  be  better  understood,  It  Is  nec- 
essary to  state  briefly  the  clrcumstanceB  con- 
nected with  this  case,  which  gave  rise  to  the 
eCTort  on  the  part  of  the  plaintiff  in  error  to 
introduce  the  record  in  the  case  of  Straley  & 
Johnston  v.  Perdue  as  evidence  therein,  and 
to  show  by  the  witness  A.  C.  Davidson  that 
said  suit  of  Straley  &  Johnston  v.  Perdue 
was  prosecuted  at  the  instance  and  for  the 
benefit  of  their  vendees.  In  the  month  of 
November,  1885,  said  Straley  &  Johnston 
brought  suit  In  equity  In  the  circuit  court  of 
Mercer  county  against  said  George  W.  Perdue, 
Id  which  they  claimed  to  have  purchased  from 
said  Perdue  all  of  the  coal  underlying  his 
borne  tract  of  land  which  had  been  conveyed 
to  him  by  one  Henry  Bell,  with  the  exception 
of  the  coal  underlying  25  acres  thereof,  which 
was  to  be  laid  off  so  as  to  include  his  house 
and  buildings  and  two  springs,  which  tract 
they  alleged  was  afterwards  surveyed  for  the 
purpose  of  making  conveyances,  and  by  mis- 
talte  the  18  acres  In  controversy  was  omitted 
from  the  description  furnished  by  the  survey- 
or. It  was  claimed  that  the  title  bond  called 
for  all  of  thd  coal  under  the  land  conveyed  to 
said  Perdue  except  said  25  acres.  The  facta 
alleged  In  the  bill  were  put  in  issue  by  an- 
swer and  proofs  taken,  and  the  circuit  court 
proceeded  to  specifically  enforce  said  contract, 
and  directed  that  said  strip  of  coal  land  of 
19.ii9  acres  be  paid  for  at  the  contract  price, 
and  that  said  O.  W.  Perdue  should  execute 
and  file  among  the  papers  a  deed.  In  which 
his  wife  should  unite  conveying  said  19.30 
acres  of  land  to  said  Straley  &  Johnston. 
From  this  decree  an  appeal  was  taken  to  this 
court,  and  the  same  was  reversed,  and  the 
plaintiff's  biU  was  dismissed.  See  33  W.  Va. 
375, 10  S.  IS.  780.  The  plaintiff  in  this  action 
was  seeking  to  Introduce  as  evidence  the  rec- 
ord of  the  chancery  suit  in  the  case  of  Htraley 
&  Johnston  v.  Perdue  and  the  mandate  of 
this  court,  with  a  -lew  of  showing  that  the 
question  as  to  the  ownership  of  said  10^ 
acres  was  res  adjudicata.  By  the  ruling  of 
this  court  in  said  chancery  suit  the  record  in 
the  case  of  iStraley  &  Johnston  v.  Perdue  was 
excluded  from  the  jury  by  the  court,  on  the 
ground  that  the  defendants  in  this  case  were 
not  parties  thereto.  The  plaintiff  then  sought 
to  prove  by  a  witness,  A.  O.  Davidson,  that 
the  said  suit  of  Straley  &  Johnston  v.  Perdue 
was  prosecuted  at  the  Instance  and  for  the 
benelit  of  their  vendees.  This  witness  was 
offered  after  the  defendants  had  rested  their 
case,  and  it  appears  that  the  plaintiff  reoffer- 
ed  as  evidence  the  record  in  the  case  of  Stra- 
ley &  Johnston  v.  Perdue,  together  with  the 
mandate  of  this  court  in  said  cause,  and,  in 
connection  therewith,  offered  to  prove  by  said 


witness,  A.  C.  Davidson,  that  said  snlt  of 
Straley  &  Johnston  v.  Perdue  was  instl toted 
and  prosecuted  at  the  instance  and  with  the 
approval  of  the  Bluestone  Goal  Company,  and 
for  its  benefit;  and  the  court,  on  Its  own  mo- 
tion, declared  that  it  was  not  its  purpose  to 
epcn  this  case  after  the  long  time  engaged  in 
It  for  the  admission  of  evidence  In  chief,  the 
plaintiff  having  the  day  before  yesterday  rest- 
ed from  his  case,  and  declared  himself  through 
in  chief;  and,  to  the  end  that  the  case  might 
be  concluded  in  a  reasonable  time,  the  court 
declined  to  permit  said  evidence  to  be  intro- 
ducfKl.  and  the  plaintiff  excepted.  The  ob- 
ject of  this  testimony  was  to  show  that  said 
Straley  &  Johnston  were  in  privity  with  the 
defendants,  and  the  first  question  we  shall 
consider  is  whether  the  court  acted  properly 
In  excluding  the  testimony  of  said  witness  on 
the  ground  that  It  came  too  late.  Upon  this 
question,  Thompson  on  Trials  (volume  1,  p. 
310,  5  348)  says:  "So  It  is  within  the  discre- 
tion of  the  trial  court,  both  in  civil  and  crimi- 
nal trials,  to  reopen  the  case  at  the  request 
of  a  party  for  the  purpose  ctf  allowing  him  to 
Introduce  additional  evidence.  The  court  may 
allow  a  party  to  introduce  further  evidence 
after  the  testimony  has  closed  on  both  sides 
after  a  demurrer  to  the  evidence  has  been 
made,  after  the  argument  has  commenced,  and 
even  after  the  argument  has  closed.  The  court 
may  allow  the  prosecution  In  a  criminal  trial 
to  reopen  its  case  and  Introduce  further  evi- 
dence In  chief  even  after  the  examination  of 
witnesses  for  the  defense  has  commenced,  and 
after  the  state  has  closed,  and  the  defendant 
has  announced  that  he  will  Introduce  no  evi- 
dence, though  It  has  been  elsewhere  said  that 
this  discretion  should  be  exercised  with  the 
utmost  caution.  This  discretion  will  not  be 
exercised  where  It  would  work  a  fraud  on  the 
opposite  party,  or  where  the  withholding  of 
the  evidence  was  a  manifest  trick;  and,  if  the 
Introduction  of  the  additional  evidence  takes 
the  adverse  party  by  surprise,  he  should  be 
allowed  time  and  opportunity.  If  desired,  to 
meet  it  with  further  evidence  on  bis  side.  It 
is  scarcely  necessary  to  add  tiiat  it  is  not  an 
abuse  of  dlscreUon  for  the  trial  court  to  re- 
fuse to  open  a  case  to  admit  further  defenses 
after  the  trial  where  the  defendant,  knowing 
of  the  existence  of  the  defenses,  neglected  to 
assert  them  in  his  pleading  in  the  first  in- 
stance, and  gives  no  satisfoctcary  reason  for 
the  neglect  But  where  the  plaintiff  has  in- 
advertently omitted  to  Introduce  a  formal, 
though  necessary,  document  until  after  the 
dose  of  his  evidence,  It  will  lie  an  abuse  of 
discretion,  for  which  the  Judgment  will  be 
reversed,  to  refuse  his  application  to  be  al- 
lowed to  introduce  It  then."  See  Meachom  v. 
Moore,  59  Miss.  5G1.  Now,  If  the  testimony 
of  A.  C.  Davidson  was  matter  for  rebuttal.  It 
should  have  been  allowed  to  go  to  the  Jury. 
By  reference  to  the  record  (page  98).  It  will 
be  seen  that  the  record  of  this  chancery  suit 
of  Straley  &  Johnston  v.  Perdue  and  the  man- 
date of  this  court  were  offered  In  evidence; 
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and  on  page  1S4  of  tbe  record  the  court  nid, 
"It  may  go  In."  On  page  135,  the  whole  rec- 
ord In  the  case  of  Strain  &  Johnston  t.  Per- 
due was  offered  In  evidence,  and  waa  objecc- 
ed  to,  and  the  court's  opinion  was  reserved; 
and  on  page  186  of  the  record,  at  the  dose  of 
the  plaintiff's  tesUmmy  to  chief,  the  plain- 
tiff offered  separately  and  collectively  so  much 
of  the  printed  record  as  had  theretofbre  been 
offered  In  manuscript.  In  so  far  as  It  was  con- 
tained in  the  printed  record.  It  waa  objected 
to  by  the  defraidante,  and  the  objection  sus- 
tained. The  defendants  then  introduced  th^ 
testimony,  during  the  introduction  ot  which 
they  offered  In  evidence  documents  and  tes- 
timony tending  to  show  that  Straley  &  John- 
ston had  cMiv^ed  the  coal  underlyhig  the 
land  In  ccmtroversy  to  Bartholomew,  trustee, 
before  tbe  sidt  of  Striiley  &  Johnston  was 
brought  against  said  Perdue;  and.  at  the  dose 
of  the  testimony,  the  defendants,  by  tiielr 
counsel,  renewed  their  motion  to  strlto  out  the 
record  of  the  chancery  suit  of  Straley  &  John- 
ston V.  Perdue;  but,  before  the  court  passed 
upon  the  motion,  plaintiff,  by  counsel,  gave 
notice  that  he  desired  to  Introduce  tnrth«  evi- 
dence to  shov  the  privity  of  tbe  Blucstone 
Coal  Company;  and  the  defendant  Jones,  smv 
vivlng  partner,  etc.,  with  the  plaintiffs  in  said 
diancei7  suit  of  Straley  &  Johnston  v.  Per^ 
due,  and  to  show  that  said  chancery  mlt  was 
Iffosecuted  at  the  Instance  and  with  the  ap- 
proval and  for  the  benefit  of  the  Bluestone 
Coal  Company  and  Its  lessees,  Freeman  and 
Tones,  partners,  under  the  name  of  the  Cas' 
wen  Greek  Goal  &  Goke  Company.  Thereup- 
on the  court  declared  that  It  had  given  plaintiff 
five  days  In  whldi  to  make  out  bis  case,  and 
it  was  not  tbe  purpose  of  the  court  to  opea 
the  case  for  further  evidence  in  chief,  and  sus- 
talued  said  motion,  and  ezduded  said  record 
of  said  dianceiy  suit,  and  every  part  thareot 
for  the  reason  that  the  proceedings  In  said  suit 
were  res  inter  alios  acta,  and  that  the  def  rad- 
ants  In  this  suit  could  not  be  pr^ndiced  there- 
by. The  defendants  then  rested  thebr  case, 
and  the  plaintiff,  by  his  counsel,  at  once  reof- 
f  ered  the  record  In  the  case  of  Stralev  &  John- 
ston V.  Perdue^  t(«ether  with  the  mandate 
of  this  court,  and,  In  connection  therewith, 
offered  ta  prove  by  tbe  vrltness  A.  C.  David- 
son that  said  suit  of  Straley  &  Johnston  v. 
Perdue  waa  instltui-ed  and  prosecuted  at  the 
Instaoce  and  with  the  approval  of  the  Blue- 
stone  Coal  Compauy,  and  for  Its  benefit;  and 
the  court  refused  to  allow  said  testimony  to  be 
given  to  the  Jury,  and  tbe  plaintiff  by  counsel 
excepted. 

Now,  while  It  Is  true  that  In  the  trial  of  a 
case  at  law  much  la  left  to  the  discretion  of 
tbe  trial  Judge  as  to  the  order  and  time  that 
testimony  is  to  be  adduced,  yet,  In  exercising 
this  discretion.  It  must  be  a  sound  legal  dis- 
cretion, and  must  be  so  exercised.  If  possible, 
as  not  to  do  injustice  to  either  party.  When 
we  consldOT  that  tbe  record  discloses  the  fact 
that  this  ehasoery  record  waa  at  first  allowed 
to  CO  in,  and  tlien  the  printed  record  was  ot- 


fered,  and  was  exdnded.  Jnst  as  the  plaintiff 
was  resting  his  case,  and,  when  the  defend- 
ants rested  their  case,  they  moved  the  oooxt 
to  strike  out  the  record  of  the  chanc«7  salt, 
for  the  reastma  above  stated,  a  questlwa  of 
surprise  to  tlie  plaintiff  Is  suggested.  X  can- 
not regard  tlie  testimony  which  tbe  plain- 
tiff then  offered  to  Introduce  hj  the  wit- 
ness A.  O.  Davidson  as  strictly  In  rebuttal,  or 
that  said  testimony  would  have  been  unneces- 
sary to  establish  the  plaintiff's  case  but  for  tbe 
documents  and  testimony  hitroduced  by  tbe 
defimdants,  and  by  the  ezcludon  of  said  chan- 
cery record  at  the  last  mtnnent,  upon  the 
grounds  stated  by  the  court  The  object  of 
tbe  plaintiff  in  Introdudng  the  witness  A.  G. 
Davidson,  as  was  stated  at  tiie  time,  was  to 
prove  that  tiie  said  chancery  suit  of  Stmley  & 
Johnston  v.  Perdue  was  Instituted  at  the  In- 
stance and  for  the  braieflt  of  the  Bluestone 
Goal  Company,  the  lessors  of  the  Gasw^ 
Creek  Coal  Gon^any.  Now,  the  record  shows 
that,  aft^  the  plaintiff  bad  rested,  the  defend- 
ant proceeded  to  offer  testimony  tending  to 
show  that  Straley  &  Johnston  nad  OMiv^ed 
the  land  in  controversy  to  Barthdomew,  trus- 
tee, before  said  chancery  suit  of  Str^ey  & 
Johnstfm  T.  Perdue  was  Instituted,  and  that, 
therefore^  the  defendants  had  no  biterest  In 
said  chancery  suit,  and  were  not  bonnd  by  11b 
decree.  The  decree  of  this  court,  howevo', 
held  tliat  the  deed  from  Podue  to  Stmley  & 
Johnston  did  not  Include  said  19.39  acres,  and, 
as  a  consequoice,  tbe  deeds  from  Straley  & 
Johnst(m  to  Bartholomew,  trustee,  etc.,  to  the 
Bluestone  Coal  Ccnnpany,  did  not  convey  to 
them  said  19.88  acrea.  TUs  rulhig,  however, 
would  not  be  binding  upon  tbe  defendants  un- 
less tbey  or  their  lessors  wen  privies  to  the 
suit;  and  while  the  evidence  of  tbe  witness 
A.  O.  Davidson  might  be  regarded  as  hi  re- 
buttal to  the  testimony  of  the  defendanta. 
which  tended  to  show  that  the  defendants  had 
no  interest  in  said  chancery  suit,  and  were  not 
bound  by  the  determination  thereof,  yet  It  Is 
evidence  that  might  have  and  perhaps  ought 
to  have  been  offered  In  chief  by  the  plaintiff 
at  the  time  said  chancery  record  and  mandate 
were  offered.  Upon  this  question  of  dlsoe- 
tlon  by  the  court  In  controlling  the  order  In 
which  evidence  shall  be  admitted,  tUa  court 
has  held  that  "whether  a  party  shall  Introduce 
further  evidence  after  that  of  the  adverse 
party  has  been  beard  is  a  matter  within  the 
discretion  of  tbe  court,  and  Its  exercise  will 
rarely,  if  ever,  be  the  cause  of  reversal  In  an 
appelate  court  Clearly,  he  Is  entitled  to  In- 
troduce evidence  to  rebut  that  of  the  otbw 
party."  See  Johnson  v.  Btuns,  89  W.  Va, 
2  S.  E.  686;  Clarke  v.  Railroad  Co.,  39  W. 
Va.  734,  20  8.  B.  696;  Bowyer  v.  Knapp,  IS 
W.  Va.  278;  Brooks  v.  WUcox,  11  Grat.  411. 
I  am  inclined  to  think  that,  under  tbe  clrcum- 
stancee,  the  exercise  of  a  sound  dlscr^lon 
would  have  allowed  the  testimony  of  David- 
son to  have  gone  to  the  Jury,  even  though  It 
be  In  chief;  but  as  the  case  la  to  be  remanded 
on  other  grounds,  and  qpon  a  mew  trial  a  dlfl 
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fennt  conns  vemj  be  adopted.  It  1>  niiiiece8> 
arj  to  xiow  determine  the  question. 

As  to  tbe  question  raised  by  tbe  flftli  asslgn- 
meat  ot  ernv  as  to  the  propriety  of  instruction 
No.  2  ^vea  at  tbe  instance  of  tbe  defendant, 
In  which  the  court  Instructed  the  Jury  that 
"the  deed  firom  George  W.  Perdue  to  H.  W. 
Straley  and  David  B.  Johnston,  dated  the  5tb 
day  of  February,  1881,  and  wUcb  la  bi  eri- 
dence  Id  this  caBe,  conveyed  to  said  Straley  & 
Johnston  all  tbe  coal  and  minerals  in  and  un- 
der tbe  whole  of  tbe  tract  of  land  which  was 
conveyed  to  said  George  W.  Perdue  by  00117 
Bell  by  deed,  which  is  In  evidaioe  In  this  case, 
except  tbe  twenty-fire  acres  reservation  con- 
tained in  tbe  title  bond  of  tbe  said  Perdue  to 
said  Strain  &  Johnston,  which  is  in  evldmce 
In  this  case,  and  in  the  deed  dated  the  6th 
day  of  February,  1884,  from  said  Pwdne  to 
said  Straley  &  Jc^sttm;  and  the  Jury  cannot 
find  for  tbe  plaintiff  any  damages  on  account 
of  tbe  enterlnir,  ndnli^,  and  carrying  away 
the  coal,  ta  any  part  thereof,  from  said  19^ 
acres  of  land  In  controversy  in  tills  case,"— 
which  InstrucUon  appears  to  have  been  given 
after  all  tbe  evidence  was  before  the  Jury,  and 
directs  the  Jury  to  pass  on  the  effect  of  a  deed, 
rinimiwg  that  Uie  same  was  in  evidence  before 
the  Jury  when  In  fact  it  was  not;  the  only 
place  In  which  a  certified  copy  of  said  deed  Is 
found  being  In  said  chancery  record,  which 
was  excluded  from  the  Jury.  This  instruc- 
tlcm  we  regard  as  erroneous,  and  It  had  a  dU 
rect  tendency  to  prejudice  tbe  plaintiff. 

For  these  reasons,  tbe  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  costs  to 
the  plaintiff  In  error. 


[40  W.  V».  410) 

BATES  T.  SWIGER  et  al. 

tSnpreme  Court  of  A^eals  of  West  Virginia. 
April  6,  1805.) 

Spbcitio  Pebfohha:<cb  —  As  aoainst  Ixnocbst 
pDKCUASEB  —  OuTsTAumxo  I:tcdmbha:(cb  — 
Estoppel  to  Claim  Titlb — Subiiuoatiom. 

1.  Where  a  vendor,  by  execntory  contract, 
haa  coDveyed  the  Icfial  title  to  a  subsequpnt  pur- 
chaspr  for  vnlne,  without  notice,  there  cannot  be 
sppciGc  performance  of  the  executory  contract  in 
favor  ot  the  6r8t  ourchaser;  but,  if  the  aecood 
purchnser  had  notice,  then  can  be,  the  convey- 
ance to  him  being  void  as  to  the  first  purchaser, 
iind  he  can  be  compelled  to  convey  the  land,  witb- 
oot  warranty,  to  the  first  purchaser.  Proper  de- 
cree in  snch  caa^. 

2.  Where  the  land  is  subject  to  a  lite  main- 
tenance in  favor  of  a  third  party,  that  is  no  im- 
pediment to  a  specific  performance  of  a  contract 
of  i&le  with  general  warranty,  if  the  purchaser 
will  accept  a  conveyance  with  such  warranty,  and 
rely  upon  it  for  iudemaity  against  such  incum- 
brance. 

3.  A  reservation  or  charge  upon  land,  in  a 
conveyance,  for  maintenance  for  life,  is  valid, 
thooRh  no  amount  be  fixed. 

4.  One  owning  or  havfne  any  interest  in  or 
diarge  upon  land,  krowing  that  another  is  about 
to  parchoBe  it,  who  A  tclarea  to  such  other  person 
that  he  has  no  inten  st  in  the  land,  and  that  the 
one  proposingto  sell  has  theabsolute right  to  the 
land,  cannot  set  up  any  ownership,  interest,  or 
charge,  then  existing,  hostile  to  llie  right  ac- 
quired 1^  such  porcbaseik 


6.  Where  one,  words  or  conduct.  intentioQ- 
ally  causes  another  to  believe  in  the  e^sten^  of 
a  certain  state  of  things,  or  aadi  words  or  ctxi- 
dnct  are  of  such  nature  as  he  tias  reasan  to  be- 
lieve will  cause  him  to  so  believe,  and  BOd)  oth- 
er, not  knowing  to  the  contrary,  acta  thereon,  the 
former  will  be  estonped  from  averring  or  daim- 
iog  under  a  different  state  of  thin^  then  exist- 
ing and  linown  to  him,  to  the  prejudice  of  die 
other  party. 

6.  Subrogation,  being  merely  the  creature  of 
equity,  and  not  of  contractual  nature,  will  be  ad- 
ministered only  in  harmony  with  its  fixed  rules, 
in  furtherance  of  justice. 

7.  Subrogation  is  not  given  to  one  who  offi- 
cionaly,  as  a  stranger,  pays  a  debt  of  another. 

8.  One  guilty  of  fraud  in  the  transaction  on 
which  he  asks  subrogation,  as  one  who  aaks  it 
mnst  come  before  the  court  with  dean  bands,  can- 
not have  subrogation.  Therefore,  a  second  pur- 
chaser, who,  with  notice  of  the  right  of  a  first 
purchaser,  pays  off  a  liot  on  tbe  land,  cannot  aslt 
to  be  substituted  to  It. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Doddridge  county. 

Bill  by  Squire  Bates  against  C.  A.  Swigs* 
and  others  for  the  spedflc  performance  of  a 
contract  for  the  sale  of  land.  Decree  fw 
plaintiff,  and  defendants  appeaL  Affirmed. 

J.  y.  Blair,  tm  appellants.  M.  B.  Orouse 
and  M.  F.  Snider,  for  appelle& 

BRANNON,  J.  Charlotte  A.  Swiger,  by 
executory  contract,  sold  to  Squire  Bates  a 
tract  of  land.  The  omsfderatlon  was  $900,  of 
which  be  paid  down  $20,  and  was  to  pay  $180 
more  In  mon^  to  Charlotte  A.  Swiger,  and 
pay  off  a  deed  of  trust  to  McMillan,  when  the 
deed  should  be  made  to  Bates,  and  tbe  remain- 
der was  to  be  paid  in  three  annual  InstaU- 
ments.  This  land  had  been  conveyed  to  Char- 
lotte A.  Swiger  by  hor  fatlier  and  motho', 
William  L.  Swiger  and  EUzabetb  Swiger,  by 
a  deed  reserving  to  them  '*tbeir  lifetime  main- 
tenance In  said  land."  Some  short  time  after 
the  sale,  Bates  met  Cbarlotte  A.  Swiger  and 
her  father  and  mother  at  their  hrane,  counted 
out  tbe  $180  balance  of  cash  to  be  paid  unAee 
the  contract,  tendered  It,  and  asked  for  bis 
deed,  whidi  was  refused;  and  th^  said  they 
would  pay  the  $20  back,  and  got  It,  and  pro- 
posed to  refund  It  to  Bates.  Bates  declined  to 
receive  It,  saying  It  was  tbe  land  be  wanted, 
and  insisted  upon  tbe  performance  of  the  con- 
tract; and,  as  Cbarlotte  A.  Swiger  would  not 
receive  the  $180,  he  left  It  on  tbe  table.  In 
th^  presence,  and  left  the  house.  He  bad  In 
the  meantime  paid  a  small  part  of  tbe  McUU- 
lan  deed  of  trust  debt,  and  had  received  from 
McMillan  a  writing  addressed  to  W.  L.  Swi- 
ger, who,  witb  his  wife,  had  made  tbe  deed 
of  trust  to  secure  a  note  made  by  tbem  to  Mc- 
Millan, saying  that  he  (Bates)  bad  arrai^ed 
to  settle  and  pay  tbe  debt  amounting  to 
$100.83,  and  that  the  deed  of  trust  need  not 
Interfere  witb  any  trade  between  tbem.  This 
writing  was  exhibited  to  the  parties  on  the 
occasion  when  Bates  ofl«rcd  the  money  and 
demanded  a  deed.  Later  on,  the  parties  met 
again,  when  a  deed  was  offered  to  Bates,  and 
lie  Directed  to  It  for  two  reasons,— one,  that 
Its  boundary  Included  some  land  of  a  third 
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party,  aud  because  of  Indeflniteness  of  de- 
BcrlptioD;  the  second,  because  ft  reserved  "un- 
to said  Elizabeth  S^riger  and  Wm.  L.  Swtger 
thMr  life  estate,  sup[>ort,  and  maintenance  In 
aud  on  said  land,"  wbereas  the  contract  be- 
tween Charlotte  A.  Swlger  and  Bates  called 
for  a  general  warranty,  making  no  provision 
for  such  reservation  of  a  life  estate.  The  rea- 
son giv^  toe  refusal  to  make  an  atsolute  con- 
veyance was  that  sticb  reservation  existed  In 
favor  of  ber  father  and  mother,  and  they 
would  not  Join  In  the  deed.  In  a  day  or  two 
afterwards,  Gliarlotte  A.  Swlger  sold  this 
same  land  to  H.  L.  Swlger;  and  she  and  her 
fother  and  mother  joined  In  a  deed  conveying 
It  to  htm  tor  the  consideration  of  $1,000,  of 
which  $107  Is  recited  as  paid  down,  and  the 
residue  payable  in  deferred  Installments,  re- 
serving no  life  estate  or  maintenance.  Then 
Bates  brought  a  suit  in  the  circuit  court  of 
Doddridge  county  to  specifically  enforce  the 
contract  between  him  and  Charlotte  A.  Swl- 
ger; to  set  aside  the  conveyance  to  H.  L.  Swi- 
ger,  B8  made  with  notice  on  his  part  of  Bates' 
purchase,  and  was  therefore  fraudulent;  and 
to  declare  that  the  life  maintenance  reserved 
In  the  conveyance  to  Charlotte  A.  Bwiger  In 
favor  of  William  L.  and  Elizabeth  Swlger  was 
not  valid,  or  longer  valid,  against  Bates,  be- 
cause he  (Bates)  did  not  know  of  any  such 
reservation  In  said  deed,  as  he  lived  distant 
from  the  office  In  which  it  was  recorded,  and 
William  L.  Swlger  and  Elizabeth  Swlger  had 
reprf^nted  and  declared  to  him  at  the  time 
when  he  entered  Into  said  contract  that  they 
bad  no  interest  in  the  land,  but  that  Charlotte 
A.  Swlger  owned  it  all,  absolutely,  and  that 
they  had  aided  In  and  consented  to  her  mak- 
ing the  sale,  and  he  relied  on  and  believed 
those  representations.  The  court  entered  a 
decree  that,  in  its  opinion,  Charlotte  A.  Swl- 
ger could  not  make  a  deed  In  accordance  with 
ber  contract,  but  that  plaintiff  was  entitled  to 
specific  performance,  so  far  as  she  was  able 
to  perform,  and  patting  Bates  to  an  election 
whether  he  would  accept  a  conveyance  of  such 
title  as  she  was  able  to  make.  At  the  next 
term  the  court  entered  a  decree  from  which  it 
appears  that  Bates  refused  to  take  only  such 
deed  as  she  could  make,  and  elected  to  take  a 
deed  in  fee,  with  covenant  of  general  war- 
ranty, without  any  reservation  or  incum- 
brance, save  a  lien  for  unpaid  purchase 
money;  and  the  court  thereupon  went  on  to 
decree  that  the  plaintiff  have  specific  execution 
of  the  contract,  and  that  William  L.  Swlger 
had  forfeited  and  estopped  himself  from  mak- 
ing any  claim  for  life  maintenance  upon  said 
land,  but  that  Elizabeth  Swlger  had  not  done 
80,  and  reserving  her  life  maintenance,  with- 
out prejudice  from  the  decree,  and  annulling, 
as  fraudulent  the  deed  made  by  Charlotte  A. 
Swlger,  William  L.  Swlger.  and  Elizabeth 
Swlger  to  H.  L.  Swtger,  and  that  Charlotte  A. 
Swtger  execute  to  BHtes  a  deed,  with  general 
warranty,  for  the  land,  without  reservation 
or  incumbrance,  save  a  Hen  for  unpaid  pur- 
chase money,  and  that  Bates  execute  notei 


therefor,  and  pay  McMillan  bis  debt.  Chai^ 
lotte  A..  H.  L.,  Elizabeth,  and  William  L. 
Swiger  unite  In  an  appeal  from  said  decree. 
Squire  Bates  cross-assigns  certain  errors  to 
his  i>rejudlce. 

First,  it  is  said,  against  the  decree,  that 
it  is  inconsistent  with  the  first  one.  That  is 
not  materlaL  A  court  ought  to  be  allowed 
to  change  Its  mind  before  final  decree.  The 
first  was  a  mere  expression  of  opinion,  but 
preparatory  to  further  decree;  It  decreed 
nothing.  An  Interlocutory  decree  may  be 
set  aside  before  the  final  decree.  Morgan 
V.  Railroad  Co.,  :S  W.  Va.  10,  19  S.  E.  58& 
But  this  was  no  decree.  Now,  take  the  case 
as  to  Charlotte  A.  Swlger.  She  made  a 
plain  contract  entitling  Bates  to  a  clear  con- 
veyance, with  general  warranty;  and  the 
deed  which  she  wished  Bates  to  accept  was 
not  a  compliance,  because  It  reserved  a  life 
estate  In  favor  of  William  L.  and  Elizabeth 
Swiger.  Indeed,  under  the  reservation  In 
that  deed,  she  created,  as  Z  think,  a  more 
serious  and  hurtful  incumbmnce  to  her  ven- 
dee than  that  contained  lu  the  deed  frcm  her 
father  and  mother  to  her,  as  that  gave  them 
only  maintenance,  not  a  right  to  possession, 
whereas  ber  deed  to  Bat^  called  for  a  life 
estate  in  the  land,  calling  for  possession^ 
but  In  any  view  an  incumbrance  detracting 
seriously  and  substantially  from  the  value 
or  Bates'  estate  in  the  land.  The  decree  of 
specific  execution,  as  against  her  (Charlotte 
A.  Swiger),  Is  one  but  as  a  matter  of  course 
under  equity  principles  of  specific  perform- 
ance, as  expounded  In  Abbott  v.  L'Homme- 
dieu,  10  W.  Va.  677,  unless  there  be  Imped- 
iment, either  because  of  her  conveyance  to 
H.  L.  Swlger,  or  because  there  was  a  life 
maintenance  charged  on  the  land  In  favor 
of  her  ftither  and  mother,  which  bound  her 
estate,  and  which  might  Involve  her  In  trou- 
ble from  action  for  breach  of  warranty. 

As  to  the  impediment  from  ber  conveyance 
of  the  fee  to  H.  L.  Swiger:  If  he  were  a  pur- 
chaser for  value,  without  notice,  no  decree- 
of  specific  performance  could  go  against 
Charlotte  A.  Swlger,  for  she  would  have  no 
land  to  convey,  and  would  be  utterly  dis- 
abled from  conveying,  by  reason  of  the  valid 
estate  in  H.  L.  Swlger;  and  the  decree  would 
be  abortive,  and  the  plaintiff  could  get  relief 
only  by  an  action  for  damages  on  tbe  vio- 
lated contract  Wat  Spec.  Perf.  8  125;  Pom. 
Spec.  Perf.  Sfi  294.  461,  462.  But  H.  I,. 
Swiger  was  not  a  complete  purchaser,  not 
having  paid  purchase  money;  and,  more- 
over, it  Is  plain  and  clear  from  the  evi- 
dence that  when  he  purchased  ho  knew,  as 
he  admits,  of  the  sale  to  Bates.  He  says  he 
was  Informed  tliat  Bates  had  refused  to  ac- 
cept D  deed,— the  Insufficient  deed  above  re- 
ferred to.  He  Tvas  bound  to  Inquire  of  Bate* 
as  to  his  rights.  Bates  did  notbing  to  mis- 
lead him.  If  he  depended  on  misinforma- 
tion, be  assumed  the  risk  and  hazard.  The 
truth  is,  his  conduct  Is  entirely  reprehensi- 
ble, as  he  wanted  to  buy  the  land  hlmseU;. 
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and  KHight  the  merert  pretext  for  Colng  so. 
In  violation  of  Bates*  rights;  and  no  one 
reading  the  evidence  can  hesitate  to  say 
that  the  finding  upon  It  by  the  clrcnlt  court 
Judge,  that  his  purchase  was  fraudulent  and 
void.  Is  ccrrect 

Next  did  the  existence  of  the  Ufe-maln- 
terance  charge  on  the  land  In  favor  of  her 
father  and  mother  forbid  a  decree  against 
her,  compelling  her  Into  a  general  warranty, 
which  might  subject  her  to  liability  for  Its 
breach?  Here  an  argument  Is  made  that 
this  charge  or  reservation  in  the  deed  to 
Charlotte  A.  Swlger  for  life  maintenance  Is 
too  general,  unliquidated,  and  Indefinite,  and 
Is  therefore  no  charge,  or  void;  and  this 
contention  Is  based  on  Brawley  v.  Catron, 
8  Leigh,  522.  But  I  do  not  concur  In  this 
contention.  That  case  does  say  that  an 
agreement  between  vendor  and  vendee  that 
the  vendee  support  vendor  during  life,  and 
two  daughters  until  they  married,  consti- 
tuted no  lien;  but  there  was  no  reserva- 
tion or  eha^e  In  the  deed,  and  It  was  In 
the  days  of  Implied  Hen,  and,  If  any  Hen,  It 
was  an  implied  one.  And  Judge  Tucker  said 
the  doctrine  of  secret,  implied  Uens  had  been 
carried  too  far  already,  to  the  ruin  of  in- 
nocent purchasers,  and  that  It  ongbt  not  to 
be  extended  to  a  case  where  the  amount  of 
the  charge  was  Indefinite,  extending  through 
several  lives,  and  would  Justify  snch  liens  In 
favor  of  several  generations,  so  that  pur- 
chasers could  not  know  the  amount,  even  if 
they  knew  of  the  fact  ot  the  charge.  But 
here  is  an  express  charge,  on  the  face  of 
the  deed,  and,  while  Indefinite  in  amount,  la 
ascertainable;  and  a  purchaser  could  and 
would  be  bonnd  to  know  of  It,  as  It  Is  In  the 
chain  of  bis  title.  A  similar  charge  con- 
tained In  a  deed  was  sapp<Mrted  In  Pownal 
V.  Taylor,  10  Leigh,  172*  Still,  though  a  valid 
cha^e,  it  was  no  bar  to  a  decree  of  specific 
perConnanoe.  It  was  not  a  tt>tal  absence  of 
estate  In  Charlotte  Swlger,  bat  (Oly  a  charge 
fbr  a  small  part  of  the  duration  of  the  fee.— 
a  partial  dlsabUlty,— and  might  not  ever  be 
enfbrced.  She,  with  knowledge  of  It,  war- 
ranted against  It,  by  her  contrart;  and  she 
cannot  declaim  against  a  liability  under  her 
self-imposed  wuranty,  U  the  pprchaaer  is 
wUIlng  to  take  It.  It  may  be,  he  conld  ask 
performance,  wltli  compensation  by  abate- 
ment from  purchase  money;  but  certainly 
the  vendor  cannot  complain  that  Bates  electa 
to  accept,  and  rest  on  his  warranty.  Pom. 
Spec.  FerL  1  4SS;  Wat  Spec.  Perf.  H  130; 
203.  And  this  Impediment  was  stiU  further 
dimlniahed  by  the  denial  ot  any  right  In  Wil- 
liam L.  Swlger  to  dalm  anything  for  his 
maintenance.  The  decree  would  forever  bar 
him. 

As  to  H.  Zj.  Swlger;  X  have  said  enough 
touching  his  case  above. 

As  to  William  L.  Swlger:  The  evidence  Is 
abundant  to  Justify  the  decree  declaring 
that  he  had  no  further  right  to  maintenance 
under  the  d^ed  from  his  wife  and  himself 


to  Charlotte  A.  Swlger.  He  Induced  Bates 
to  make  the  contract  with  his  daughter. 
He  was  present  at  the  drafting  of  the  con- 
tract (she  being  absent),  participated  In  It. 
fixed  terms,  and  when  it  was  proposed  to 
draw  it  In  his  name,  as  the  seller,  the  other 
party  and  the  scrivener  supposing  he  owned 
the  land,  he  said.  "No";  that  he  had  no  In- 
terest In  the  land,  but  It  was  his  daughter's, 
—end  went  along  with  Bates'  son  to  Bates', 
wliere  she  was  working,  yoimg  Bates  tak- 
ing the  contract  for  his  father,  to  have  her 
sign  It,  and  with  the  $20  cash,  and  she 
signed  It  In  every  way  be  showed  his  as- 
sent He  never  mentioned  his  Interest  or 
maintenance,  but  let  his  neighbor  go  on  and 
buy,  and  pay  money,— he  silent  as  to  his 
right  This  silence  alone  estops  him,  as  an 
estoppel  in  pais,  called  "equitable  estoppel." 
1  Bigelow,  Estop.  W4.  But  he  affirmative- 
ly and  expressly  declared  that  be  had  no  in- 
terest, but  that  bis  daughter  was  absolute 
owner.  This,  of  course,  would  estop  his 
claim.  See  doctrine  of  estoppel  stated  in 
Mason  V.  Bridge  Co.,  28  W.  Va.,  on  page  610; 
Stone  V.  Tyree,  80  W.  Va.  687,  6  8.  E.  878; 
Railroad  Co.  v.  Perdue  (this  term)  21  S.  E. 
765.  An  estoppel  In  pals  operates  where  a 
person  has  made  an  admission  or  done  an 
act  with  intent  to  Infiurace  the  oondnct  of 
another,  or  that  he  has  reason  to  bdieve 
will  Influence  his  conduct  inconsistent  with 
the  evidence  he  proposes  now,  or  with  the 
claim  or  title  he  proposes  to  set  np,  where 
the  other  paitT  has  been  influenced  by  and 
has  acted  upon  it,  and  wh«re  be  would  be 
prejudiced  by  the  allowance  of  the  dalm  or 
titie  set  up.  Pom.  Eq.  Jur.  S  801;  Cowles 
V.  Bacon,  56  Am.  Dec.  871;  Drew  t.  mmball, 
80  Am.  Dec.  163;  Iron  Co.  t.  Trout,  83  Ta. 
897,  2  S.  a  713.  WUllam  h.  Swlger  could 
not  even  stand  by,  silent  as  to  his  interest 
In  the  land,  and  see  this  contract  made^  and 
money  paid  under  It  to  bis  daughter,  and 
know  that  money  would  be  paid  to  McMil- 
lan, and  Indeed  take  the  active  agency  for 
his  daughtw  in  tbe  sal^  and  then  set  up 
bis  claim.  Wbwe  one  has  the  legal  title  to 
land,  acqnlesces  in  Its  sale  by  a  penon  un- 
der dalm  of  tlttob  and  moreover  advises  and 
encourages  the  parties  to  carry  oat  such 
sale,  he  will  be  estopped  from  asserting  ids 
title  against  the  puKhaser.  BIgdow,  Estop. 
544;  Pom.  Eq.  Jur.  S  818;  Maple  t.  Eds- 
sart,  91  Am.  Dec.  214;  Titus  v.  Morse^  6S 
Am.  Dec.  665;  Stebblns  t.  Bruce,  80  Ta.  380. 
In  Stone  t.  Tyree,  SO  W.  Va.  687,  S  a  E. 
878,  It  is  held  that  one  who  has  Utle  to  land, 
and  stands  silent  by,  and  alUvws  an  tnnocent 
man  to  purchase  from  one  ctolmlnir  anthor- 
Ity  to  sell,  Is  estopped  from  claindng  the 
land,  against  the  purchase,  on  the  cronnd 
that  the  seller  liad  no  authority;  and  so  fiir 
did  the  case  carry  this  doctrine  that  it  held 
that  a  court  of  equity  would  compd  him 
to  convey  to  the  tnnocent  purchaser.  It  can- 
not be  said  that  Bates  oi^ht  to  have  ex- 
amined tbe  record  to  see  U  the  title  vas 
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clear,  and  not  have  relied  on  Swiger's  decla- 
ration or  silence;  bat.  In  view  of  those 
'declarationa,— even  silence  alone,— be  need 
not  go  to  the  record.  Tbe  declarations  mis- 
led, and  dispensed  wttb  Inquiry:  nud  mere 
silence,  under  the  clrcumatances,  will  estop 
M.  L.  Swiger,  regardlMs  of  any  record  ex- 
amination. Stone  T.  TyreOi  80  W.  Va.  704, 
6  S.  B.  878. 

As  to  Blizabetb  Swlger:  The  evidence  of 
any  conduct  on  her  part  to  bar  her  further 
claim  to  life  maintenance  Is  not  nearly  so 
strong  as  that  against  her  husband.  She 
was  not  present  at  the  execution  of  the  con- 
tract, and  did  not,  prior  to  Its  dose,  make 
declarations  that  she  had  no  Interest,  and 
that  her  daughter  bad  the  absolute  estate. 
She  was  not  present,  and  silent,  prior  to  the 
contract,  when  she  should  speak,  unless  we 
«ay  It  was  at  her  house,  after  the  contract 
was  drawn  up,  and  In  the  bands  of  Bates' 
aon,  to  take  It  up  to  Charlotte  to  hare  It 
signed.  She  then  and  elsewhere  expressed 
-assent  to  the  sale,  but  there  la  conflict  of 
OTldence  as  to  what  she  there  said  between 
her  and  her  husband  and  young  Bates. 
Mere  declarations  of  satisfaction  with  the 
sale  afterwards  will  not  create  this  estoppel. 
Besides,  several  Virginia  cases  hold  that  par- 
ticipation of  a  wife  in  the  frand  of  the  hus- 
band will  not  Impair  her  rights.  Taylor  t. 
Moore,  2  Rand.  (Vo.)  563;  Penn  v.  White- 
iiead,  17  Grat,  on  page  512.  William  L.  and 
Elizabeth  Swlger  say  they  never  intended  to 
let  Bates  have  their  rights.  They  did  at  the 
time,  but  changed  their  minds  to  get  a  bet- 
ter price.  They  estimated  their  life  main- 
tenance at  much  more  than  $100,  and,  if 
tliey  did  not  intend  to  let  Bates  have  the 
land  unincumbered.  It  Is  strange  that  In  a 
•day  or  so  they  sold  their  Interest,  with  the 
fee,  f<»-  only  $100  more,  to  a  nephew,  unless 
it  was  a  shift  to  keep  Bates  from  having 
the  land,  and  retain  it  for  themselves.  But, 
to  debar  her,  we  must  find  conduct  before 
the  sale,  In  Its  negotiation,  on  her  part,  mis- 
leading, or  ignoring  her  right,  so  as  to  make 
■an  equitable  estoppel  against  her;  and  we 
cannot  sustain  the  appellee's  cross  assign- 
ment, and  reverse  the  circuit  Judge  on  a 
■question  of  fact,  on  the  evidence. 

Then  it  is  argued  that,  as  Mizaheth  Swiger's 
interest  was  left  still  In  her,  the  deed  from  her 
and  others  to  H.  L.  Swlgier  passed  that  In- 
terest and  onght  not  to  have  he&x  wholly  set 
aside.  Of  course,  as  it  conveyed,  with  gen- 
eral warranty,  the  land,  she  would  be  hinder- 
ed from  claiming  maintenance  bad  tbe  deed 
stood,  and  it  wonid  be  merged;  but  it  did  not 
pass  the  maintenance  separately,  as  ttiat  Is  a 
merely  personal  right  of  hers.  I  do  not  think 
there  Is  fault  in  the  decree  In  wholly  annullhig 
the  deed,  as  there  would  be  under  such  cases 
aa  Love  v.  Ttnsley.  32  W.  Va.  25,  9  8.  m 
44,  in  case  of  de^ds  fraudulent  as  to  creditors, 
as  In  them,  if  the  debt  be  paid,  tbe  vendee  re- 
mlns  the  land,  as  It  was  only  subject  to  tbe 
Incumbrance  of  debt;  but,  in  case  of  convey- 


ance to  a  purdiaBer  with  notice,  the  very  title 
to  the  land  must  be  passed  to  the  first  pur- 
chaser. My  opinion  Is  that  in  such  a  case  as 
this,— a  suit  to  enforce  performance  of  an  ex- 
ecutory contract,  where  tbe  vendor  has  passed 
title  to  a  second  purchaser,  with  notice,— the 
proper  decree  is  to  direct  a  conveyaoce  by 
the  vendor  with  such  warranty  as  he  stipulat- 
ed, and  from  the  second  purchaser  without 
warranty.  In  one  or  separate  deeds.  As  tlio 
legal  title  passed,  a  co-'jveyance  from  tbe  sec- 
ond purchaser  would  be  sufficient  to  give  the 
first  one  such  title;  but  you  want  the  war- 
ranty of  the  first,  and  the  estoppel  created  by 
It  Thns  you  follow  up  the  legal  title,  cer- 
tainly divesting  the  second  purchaser  of  it, 
and  vesting  It  in  the  first,  and  avoiding  all 
question  as  to  tbe  whereabouts  of  the  legal 
title  in  case  of  a  decree  directing  a  deed  from 
the  seller,  and  annulling  the  second  deed  as 
to  tbe  first  purchaser.  Where  the  second  deed 
Is  wholly  avoided,  as  In  this  case.  It  revests 
the  title  in  its  grantor;  and  likely  so,  too, 
in  the  case  of  such  ipartial  annullment,  when 
taken  in  connection  with  record.  The  decree 
will  be  modified  so  as  not  to  prejudice  any 
rights  tliat  may  exist  between  tbe  grantors 
and  grantee  in  ttiat  deed. 

A  point  made  against  the  decree  is  that  It 
requires  Bates  to  pay  McMillan  his  debt, 
whereas  H.  L.  Swlger  had  already  paid  it, 
and  Bates  ought  to  have  been  reqtUred  to 
pay  It  to  H.  L.  Swiger.  Though  It  was  not 
an  officious  payment,  as  to  Swiger's  gran- 
tors, yet  It  was  such  as  to  Bates,  and  is  no 
gronnd  of  action  against  him.-  Cmmlish's 
Adm'r  T.  Improvement  Co.,  38  W.  Va.  300, 
18  8.  B.  466.  A  stranger  cannot  be  sub- 
rogated to  a  Hen.  McNeil  v.  Miller,  20  W. 
Va.  480,  2  8.  B.  335.  But  a  still  more  seri- 
ous bar  Ilea  In  the  way  of  H.  L.  Swiger  to 
subrogation  to  the  McMillan  lien.  Subro- 
gation Is  purely  tbe  creature  of  a  court  of 
equl^,  Is  not  a  matter  of  contractual  char- 
acter, and  Is  administered  Just  as  eqtiity 
deems  proper,  consistently  with  Its  princi- 
ples, to  further  Justice.  One  who  asks  relief, 
by  way  of  subrogation  or  otherwise.  In  a 
court  of  equity,  must,  under  one  of  Its  most 
fixed  rules,  come  with  clean  hands,  guilty 
of  no  fraud.  But  H.  L.  Swlg^,  with  eyes 
open  to  Bates'  rights,  sought  to  wrong  him 
out  of  his  prior  right  to  the  land;  and  this 
payment  Is  one  of  the  very  acts  done  by 
him,  in  collusion  with  the  other  parties,  to 
effectuate  that  purpose.  His  grantors  want- 
ed $100  more  for  the  property  than  they 
bad  agreed  to  take.  Moved  by  this  design, 
probably  at  the  instigation  of  some  third 
party,  they  had  recourse  to  this  sale  to  H. 
L.  Swiger.  If  not  this,  It  was  a  mere  covert, 
sham  sale,  to  keep  Bates  from  getting  the 
land  under  his  purcliase,  and  there  is  some 
show  of  this;  and.  If  so.  It  Is  worse  for  H. 
L.  Swiger,  making  him  only  an  Instrument 
for  the  accomplishment  of  the  wrong.  In 
either  aspect  It  was  a  wrong,  odious  to  a 
court  of  equity.    Justice  Bradley  said  in 
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RaUroad  Go.  Soutter,  13  Wall.,  on  page 
623:  "Was  It  ever  known  that  a  fraudulent 
purchaser  of  property,  when  deprlTed  of  Its 
possession,  could  recover  for  his  repairs  or 
ImproTemeots,  or  for  Incumbrances  lifted 
by  him?  If  SQch  a  case  can  be  found  in  the 
boolia,  we  hare  not  been  referred  to  It 
Whatever  a  man  does  to  benefit  an  estate, 
under  such  drcumstances,  he  does  in  hts 
own  wrong.  •  •  •  One  of  the  maxims  of 
the  latter  system  [English  equity]  Is,  'He 
ttiat  hath  committed  iniquity  shall  not  have 
equity.'  Subrogation  will  not  be  applied  to 
relieve  a  vendee  from  the  consequences  of 
his  own  wrongful  act,  or  of  a  wrongful  act  in 
which  he  had  participated,  or  of  the  wrongful 
act  of  one  under  whom  he  claims."  Sheld. 
8ubr.fi  44.  Tbedecree  was  one  of  speclflcper- 
formance  of  the  contract,  and  followed  It  in 
decreeing  payment  to  McMillan  by  Bates. 
What  remedy  H.  L.  Swiger  may  have,  it  Is 
not  proper  to  say.  If,  as  Lord  Coke  says,  he 
has  no  remedy,  it  is  the  case  of  the  wood- 
cock caught  in  his  own  springe.  The  plain- 
tlfT,  it  is  said,  had  not  paid  the  McMillan 
debt  He  bad  arranged  it  and  McMillan 
looked  no  longer  to  the  debtors,  but  took 
Bates  and  the  land.  All  this  he  did  be- 
fore he  asked  a  deed.  No  objection  was 
made  on  that  score.  Bates  showed  himself 
prompt  and  eager  to  execute  the  contract 
and  the  defendant  Charlotte  A.  Swiger,  a 
young  girl,  who  liad  derived  title  from  her 
parents  to  frustrate  the  enforcement  of  a 
liability  feared  by  the  father  and  mother, 
took  every  means  si^gested  by  her  father, 
and  probably  by  some  one  else,  to  de- 
feat a  plain  and  just  right  of  Bates,  whose 
conduct  in  the  matter  seems  not  open  to 
any  wrong  or  impropriety.  The  decree  Is 
o^med,  without  prejudice  to  the  rights  of 
B.  L.  Swiger,  as  against  Charlotte  A.  Swi- 
ger, William  L.  Swiger,  or  Elizabeth  Swiger, 
growing  out  of  their  deed  to  him  dated  Xst 
of  November,  1882. 


(40  W.  V«.  fiM) 

McDODRILL  et  al.  v.  PARDEE  ft  CUR- 
TIN  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13,  1895.) 

TkKSFASS—DbBCKIPTIO.S  of  PKEHISEB— PussE-saiox 
or  Wabd's  Fropertt  —  Actiom  bt  Minou— 

EVIDBXCB— DbBD— WjkSTB  BT  COTBXAKT. 

1.  In  the  action  of  trespass  to  realty,  or  an 
action  on  the  case  id  lieu  thereof  under  the  stat- 
ute, the  place  where  the  acta  complained  of  were 
done  ia  material  and  traversable,  and  the  allega- 
tions thereof  must  in  aome  way,  either  by  the 
name  of  the  land  or  close,  by  some  or  all  of  its 
abuttals,  by  naming  a  particular  locality,  or  in 
aome  other  way.  designate  or  describe  surh  locua 
in  qoo  with  a  reaBonable  degree  of  defi&iteneBs; 
otherwise  the  declaration  will  be  bad  on  demnrrer. 

2.  Not  a  guardian  by  nature,  but  only  a 
gnardian  appointed,  who  has  given  bond  as  and 
whoi  required  by  law,  is  entitled  to  the  posses- 
sion, care,  and  nuoagement  of  his  ward's  estate. 

3.  An  ioCaDt  who  has  no  ewA  guardian  who 
has  given  bond  may.  for  damage  done  to  his  real 
estate,  ane  by  next  friend. 


4.  Where  a  deed  made  waAvt  a  decree  by  a 
commissioner  or  other  authority  is  offered  in  evi- 
dence  as  a  connecting  link  in  the  plaintiff's  chain 
of  title  to  land,  it  is  necessary  to  introduce  with  it 
BO  much  of  the  record  of  tiUe  soit  in  whidi  such 
decree  was  made  as  wlU  Batirta<^(»i)T  sluiw  ttiat 
the  person  having  the  legal  title  to  the  land  con- 
veyed was  a  par^  to  the  snit  and  as  will  identify 
the  land  conveyed  with  the  land  decreed. 

5.  As  against  a  party  who  claiina  against  the 
deed  and  is  a  stranger  hereto,  the  recital  of  such 
facts  therein,  without  more,  is  not  evidence  there- 
of, and  the  deed  does  not  prove  the  transfer  of  the 
title  to  the  land  it  purports  to  convey. 

6.  Cotenants,  who  commit  waste,  are  liable 
to  each  other  jointly  or  severally  for  the  dam- 
ages; but  the  amount  of  a  recovery  against  a 
stranger  or  a  grantee  of  a  cotenant  must  be  ap- 
portioned  to  correspond  with  his  undivided  inter- 
est in  the  land.  A  case  where  tliese  prindples 
are  applied. 

(Syllabns  by  the  ConrL) 

Error  to  circuit  court  Braxton  county. 

Action  of  trespass  on  the  case  by  Charles 
McDodrll)  and  another  against  the  Pardee  & 
Curtln  Lumber  Company.  PiaintlflCs  liad 
Judgment  &ad  doCendant  brings  error.  Re- 
versed. 

W.  E.  Haymond,  for  plaintiff  in  etror, 
Dnlin  &  Hall,  for  defendants  in  error. 

HOLT,  P.  This  was  an  action  of  trespass 
on  the  case,  brought  in  the  circuit  court  of 
Braxton  count?,  by  Charles  McDodriU  and 
Martlia  Conger,  an  infant  suing  by  Mc- 
DodriU as  her  next  friend,  against  the  lum- 
ber company,  a  cori>oratlon  under  the  laws 
of  tbe  state  of  West  Tlrginia,  for  trespasses 
committed  on  a  certain  tract  of  land,  by  cut- 
ting down  and  carrying  away  various  grow- 
ing trees.  There  was  a  demurrer  overruled; 
plea  of  not  guilty;  trial  by  a  Jury;  a  ver- 
dict for  plaintiffs  fbr  ^300  damages;  motion 
for  a  new  trial,  motion  in  arrest  of  Judg- 
ment both  overruled;  Judgment  for  plain- 
tiffs; and  this  writ  of  error  awarded  defend- 
ant— with  all  these  rulings,  and  others,  ex- 
cepted to  there,  and  assigned  an  grounds  of 
error  here. 

First  it  is  said  the  cotirt  erred  In  overml- 
ing  the  demurrer  entered  to  the  declaration 
as  a  whole  and  to  each  of  the  four  counts. 
The  first  two  counts  aver  a  trespass  com- 
mitted by  defendant  In  entering  upon  tbe 
lands  and  premises  of  plaintiff^  and  cutting 
down  and  carrying  away  various  trees  ther« 
found  ^-owini;,  and  converting  and  disposing 
thereof  to  Its  own  use.  The  third  count 
avers  a  cutting  down  and  destroying  the 
saplings  and  undergrowth,  the  denudation  of 
the  land  of  all  its  valuable  timber,  to  tbe 
permanent  and  lasting  injury  of  tbe  same. 
The  fourth  and  last  count  avers  that  plain- 
tiffs are  the  owners  of  and  invested  with  the 
ownership  of  the  immediate  remainder  in 
fee  in  said  tract  of  land,  subject  to  a  cermin 
life  estate,  followed  by  the  same  averments 
of  trespass,  whereby  plaintiffs  have  been  in- 
jured and  damnified  in  their  estate  in  re- 
mainder In  and  to  said  land  and  premises. 
By  section  8  of  chapter  103  of  the  Code  It 
ts  provided  that  "tn  any  case  la  which  an 
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action  of  treapass  vUl  lie  there  may  be 
maintained  an  action  of  trespaas  on  the 
casa"  By  chapter  ^  i  1,  if  a  tenant  of 
land  commit  any  waste  thereon,  or  after  he 
has  aliened  It,  while  be  temalns  In  poBses* 
sion,  noleBB  special  pmnlssUm  of  the 
owner  bo  to  he  shall  be  liable  to  any 
party  Injured  tm  damages.  Section  2:  If 
a  tenant  In  common,  joint  tenuit,  or  par* 
cener  commit  waste,  he  shall  be  liable  to  his 
cotenants,  jointly  or  sererally,  for  damages. 
Section  3:  If  a  guardian  commit  waste  of 
the  estate  of  his  ward,  he  shall  be  liable  to 
the  ward,  at  the  expiration  of  his  gnardlan- 
shlp,  for  the  damages.  SeeUon  4:  Any  per* 
son  entitied  to  damages  In  any  such  case 
may  recover  the  same  In  an  action  on  the 
case,  and  by  section  14  of  chapter  S&  an; 
minor  entitled  to  sne  may  do  so  by  his  next 
friend. 

The  first  pcdnt  made  on  tiie  demnrrer  Is 
that  the  Infant  cannot  sue  for  such  tres- 
pass to  his  lands;  It  must  be  brought  the 
gnu^lan;  and  for  this  Is  cited  Tmss  t. 
Old  (1828)  6  Band.  (Ta.)  BSa  For  a.  full  dis- 
cussion of  the  Tarions  kinds  of  guardians 
and  of  the  common-law  doctrine  as  modified 
Yty  our  statutes,  see  1  Minor,  Inst  c.  17, 
pp.  460,  472,  et  seq.  It  was  held  In  that 
case  that  guardians  in  socf^  and  testsr 
mentary  guardians,  although  they  hare  no 
beneficial  Interest,  yet  have  a  legal  Interest, 
acc<mipanled  with  the  possesi^on  of  the 
ward's  land  during  the  guardianship.  If, 
therefore,  a  prason  trespass  on  the  lands  of 
an  infant,  and  cut  and  carry  away  his  trees, 
without  the  license  of  the  guardian,  the  ward 
cannot  maintain  an  action  of  trespass  there- 
for, but  the  guardian  may,  and  he  must  ac- 
count to  the  ward  for  tiie  damage  recovered. 
And  section  7  of  chapter  82  of  the  Code  pro- 
vides that  "every  guardian  who  shall  be  ap- 
pointed as  aforesaid  and  give  bond  as  re- 
quired shall  have  the  custody  of  his  ward 
and  the  possession,  care  and  management 
ot  his  estate,  real  and  pwsonaL"  If  there 
be  a  father,  he  Is  guardian  by  nature;  if  the 
fiither  be  dead,  then  the  mother  succeeds  as 
guardian  1^  nature;  and  though,  as  such, 
charged  with  the  custody  of  the  child's  per- 
son, and.  it  may  be,  with  his  education,  they 
do  not  have,  as  such,  the  possession  or  care 
of  his  estate.  See  1  Minor,  Inst  p.  472.  In 
such  case  the  doctrine  of  Truss  v.  Old.  6 
Rand.  (Va.)  656,  would  not  apply,  for  the 
reason  and  foundation  of  the  mle  do  not 
exist  Xothlng  appears  on  the  face  of  this 
declaration  that  the  intent  has  any  gnordlan 
at  all;  certainly  nothing  that  she  has  a 
guardian  who  Is  entitled  to  the  possession 
and  care  of  her  estate;  and  I  know  of  do 
rule  which  requires  or  authorizes  such  pre- 
sumption to  be  made  In  passing  upon  a  de- 
uiurrer  to  her  declaration;  and  section  4  of 
chapter  92  of  the  Code  (page  70^  provides  that 
"any  person  entitied  to  damages  In  such  case 
[that  Is,  a  case  of  waste]  may  recover  the 
same  In  an  action  on  the  case^"   Is  this  dec- 


laration good  In  other  respects  on  general 
demnrra-?  It  seenu  to  have  been  drawn  In 
the  andent  mode  of  declaring  In  trespam 
quare  dausum  freglt,  with  the  expectation 
of  making  a  new  assignment  This  mode 
had  Its  orl^  In  tiie  practice,  which  had  be- 
come general,  to  sne  out  only  general  clau- 
anm  freglts,  and  the  law  being  held  that 
upon  such  general  writs  the  plaintiff  either 
could  not  at  all,  or  could  not  to  any  nmclu- 
sive  effect  count  of  a  close  in  certain,  the 
mode  of  declaring  generally,  pleading  the 
common-law  bar,— that  Is,  naming  uiy  place 
as  the  loons  in  quo,  and  the  plea  of  llbonam 
tmementum,  and  making  a  new  assignment 
—seems  to  have  been  universally  adopted. 
See  Martin  r.  Kesterton  (1776)  2  W.,B1.  lOSd; 
4  Bob.  Prac.  584.  See  Cooke  v.  Thornton 
aS27)  6  Band.  (Ya.)  &  But  as  this  practice 
was  circuitous  and  full  ctf  dOlsy,  It  has  been 
plainly  modified,  if  not  done  awi^  with.  In 
this  state,  by  section  82  of  chapter  125  of  the 
Code.  In  such  action  It  la  necessary  to  al- 
lege the  locus  in  quc^  for  such  fact  is  plainly 
traversable;  and  he\ng  necessary  to  be  al- 
leged, it  must  be  given  to  a  reaaonable  degree 
of  certainty.   Here  the  allegation  In  the  first 

three  counts  is  that  on  the  —       day  of 

■  ■'  ■  V  iSOO,  at  the  coun^  of  Bandolph,  state 
of  West  Virginia,  the  said  defendant  with- 
out the  consent  or  approval  of  plaintiffs, 
wrongfully  and  unjustiy  entered  upon  the 
lands  and  premises  of  tiie  plaintiffs,  to  wit, 
a  tract  of  844  acres,  more  or  less,  of  land, 
dtuated  on  Ellk  ran,  In  Bandolph  conn^, 
West  Virginia,  and  wrongfully,  etc.,  cut 
down,  etc.,  100  poplar  trees,  etc.  It  Is  not 
called  the  close  of  any  one,  or  designated  as 
in  the  ooenpatlon  ot  aMy  one,  or  given  any 
name  or  designation,  nor  metes  or  bounds  of 
any  kind.  In  whole  or  In  part  Any  one  or 
all  of  these  modes  of  designation  would  have 
sufficed,  and  could  have  been  easily  used  In 
this  case,  as  appears  in  this  record,  as  It  ap- 
pears to  be  the  land  conveyed  to  Lewis  Cou- 
ger,  Peter  Conger,  and  John  Conger  by  Peter 
Conrad,  by  deed  dated  October  29,  1803,  on 
which  Jeremiah  Oouger  then  lived.  It  was 
known  and  called  the  "Sexe  Conger  Place" 
or  "Jere  Couger  Land,"  described  as  on  Elk 
river,  at  the  '"moutii  of  the  Valley  fork." 
It  was  so  described  In  plaintiff  McDodriU's 
various  deeds.  The  reasons  are  obvious  for 
requiring,  in  actions  in  which  the  locus  in 
quo  Is  of  th^r  essence,  that  It  should  be  desig- 
nated In  the  declaration  by  name,  by  some 
of  the  abuttals,  or  by  some  oHx&e  proper  de- 
scription. And  I  have  not  been  able  to  find 
any  modem  ease  under  any  system  of  plead- 
ing anywhere^  or  any  form  given,  or  any 
book  treating  of  the  subject  wnlch  would 
seem  to  justify  so  scant  and  Indefinite  a  de- 
scription of  the  place  of  the  alleged  trespaas 
as  we  find  In  this  declaration.  I  do  not  re- 
gard the  fourth  and  last  count  as  sufficient 
In  this  respect  for  the  description  of  the 
locus  In  quo  Is  the  same;  the  only  differ^ 
ence  Is  that  In  the  fourth  count  It  Is  averred 
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fbat  "one  Jeranlab  Conger  ma  In  poBsenlon 
of,  and  had  an  estate  for  and  during  bis 
natorat  Ufa  In,  a  tract  of  land  containing 
344  acres,  more  or  less,  lying  on  Elk  rtrer,  in 
Randolph  connty.  West  Va.,  and  the  plain- 
tiffs were  and  are  now  the  owners  of  and 
vested  with  the  Immediate  remainder  In  fee 
In  said  land."  Here  poasession  Is  only  used 
to  describe  his  estate,  viz.  that  he  was  sdsed 
and  possessed  of  the  freehold  for  life,  not 
that  he  resided  on  the  land,  as  a  description 
of  the  land  Itself,  From  the  nature  of  such 
cases  the  locus  In  quo— the  place— la  material 
and  traversable;  therefore  It  cannot  be  omit- 
ted, but  must  be  alleged  with  reasonable  cer- 
tainty of  description.  Code,  c  123,  81 32.  84. 
Th0  rule  of  pleading  Is  that  the  declaration 
must  allege  what  Is  reanlred  to  be  proved— 
that  is,  the  facts  constituting  the  cause  of 
action,  with  such  other  auctions  as  are  re- 
quired for  the  right  undn^Btandlng  of  such 
material  allegations— with  such  precision, 
cert^ty,  and  clearness  that  tbm  defendant, 
knowing  what  he  Is  called  upon  to  answer, 
may  be  able  to  plead  a  direct  and  unequivo- 
cal plea,  that  the  Jury  may  be  able  to  give 
a  complete  verdict  upon  the  issuer  and  the 
court,  conslBtently  with  the  rules  of  law, 
may  give  a  certain  and  distinct  )udgm«it 
upon  the  premises.   See  1  Chit  PI.  258. 

It  needs  no  trill  of  exceptions  to  make  the 
ovenuUng  of  the  demurrer  a  ground  of  mo- 
tion tor  new  trial,  for  that  ftict  already  a{H 
pears  by  the  record;  but  as  to  other  ma^ 
tern  complained  of  as  error,  and  ss  grounds 
of  snch  motion,  they  must  be  made  part  of 
the  record  by  bill  of  exceptions  signed  by 
the  judge.  At  this  stage  of  the  case  the 
point  la  made  by  the  counsel  for  the  defend- 
ants in  error  tl^IntUfii  below)  that  the  bills 
of  exception  are  not  In  snch  form,  and  the 
evidence  Is  not  so  certified,  as  to  make  them 
parts  of  the  record.  This  Is  not  made  good 
b7  an  examination  of  the  record,  for  It  Is  not 
necessary  that  there  should  be  a  separate 
bill  of  exceptions  taken  and  signed  to  each 
ruling  or  opinion  of  the  court;  snch  exc^ 
Uons,  though  they  may  be  numerous,  may  be 
Incorporated  Into  one  bin  of  exertions. 
Snyder  v.  Railway  Co.,  11  W.  Ta.  14,  32.  In 
this  Instance,  four  bills  of  exception,  each 
complete  within  itself,  are  numbered  and  set 
forth  seriatim,  conjointly.  In  one  bill,  which 
Is  signed  as  the  signature  of  each,  and  made 
part  of  the  record.  The  court  evidently  an- 
ticipated something  of  this  sort,  and,  follow- 
ing the  analogy  of  a  joint  and  several  bond, 
made  each  one  of  the  fonr  bills  several,  and 
each  one  a  part  of  every  other.  Then  fol- 
lows: "The  court  certlflea  the  following  evi- 
dence mtrodoced  upon  the  trial  of  the  above 
cause.**  Then  follows  the  evidrace,  and 
closes  as  follows:  "And  there  was  no  other 
evldoice  introduced  on  said  trial  (except 
there  was  evidence  tending  to  corroborate 
the  plalntilTs  evidence  as  to  pwmession), 
and  the  same  Is  certified  and  made  part  of 
the  rennd  in  this  cause,'*— signed  by  the 


Judge  presiding,  whldi  ctftlflcate  la  referred 
to  In  the  bm  of  excepUona,  and  the  order 
booik  notes  the  taking  thonot  and  making 
the  same  a  part  of  the  record.  I  do  not  see 
what  else  ooold  be  reqiUred  to  be  dome  to 
make  them  parts  of  the  record.  See  Wldua 
V.  Balboad  Co.,  14  W.  Ya.  187. 

From  the  certificate  of  evidence  the  ft*- 
lowing  tacts  appear:  The  tract  of  land  on 
which  the  alleged  trespasses  were  committed 
calls  to  contain  344  acres.  Is  situate  In  Ran- 
dolph county,  on  Elk  river,  at  tiie  month  of 
the  TaUey  fortu  Peter  Conrad,  by  deed  dat- 
ed 2»th  day  of  October,  1^  conveyed  the 
same  to  Lewie  Oougw,  Peter  Oougo-,  and 
John  Cougw  In  fee,  subject  to  a  Ufo  estate 
in  their  ftither,  Jovmlah  Conger,  who  was 
then  living  on  it,  and  still  lives  on  it.  This 
deed  recites  that  It  la  the  same  land  which 
was  conveyed  to  Peter  Conrad  by  David 
Ooff,  oommlssioner,  by  deed  dated  3d  Ko> 
vembw,  1836,  and  duly  recorded.  Lewis 
Conger  died  unmarried,  and  without  diU- 
dren,  about  1831-65,  leaving  his  fatbOT,  Jere- 
miah Conger,  his  heir  at  law.  Aboift  the 
year  ISffl  or  1868  plaintiff  Ctaaries  Uca>od- 
riU,  aa  he  daims,  brought  suit  against  Lew- 
is Conger's  administrator  and  his  heir,  name- 
ly, his  father,  Jeremiah  Conger,  to  enfoxce 
pigment  of  a  bond  of  3100  a^^lnst  Lewis 
Conger's  estate.  Snch  proceedings  were  bad 
that  the  drcnlt  court  of  Randolph  coon^,  by 
decree  entered  on  the  22d  day  of  August, 
ises,  directed  a  sale  of  the  reversionary  In- 
terest of  Lewis  Conger  In  the  tract  of  land 
In  the  bill  and  proceedings  mentioned,  and 
appointed  Joseph  A.  Thompson  a  spedal 
commissioner  to  make  sudi  sale.  On  the 
24th  day  of  August,  1869,  he  made  sale  there- 
of to  plaintiff  McDodrUl  for  the  aom  of  $231. 
and  rq;K>rted  the  sale  to  conrt;  and  the 
court,  hy  decree  entered  on  the  9th  day  of 
November,  1871,  conflimed  the  sale  and  ap- 
pointed Thompson  comndssloner  to  convey 
the  same  to  the  purcliaBer  upon  payment  of 
the  balance  of  the  purdiaae  mon^.  This 
being  inld  by  HcDodrill,  Thompson,  aa  com- 
missioner, by  deed  dated  October  1,  187% 
reciting  these  fiicto  and  decrees,  conveyed 
the  same  to  McDodrUl,  which  deed  was  duly 
admitted  to  record  on  the  same  day.  Plain, 
tiffs  also  iffoved  by  W.  H.  Wilson,  derk  of 
the  circuit  conrt  of  Randolph  county,  and.  as 
such,  keeper  of  Its  records,  that  he  Imd  made 
careful  and  diligent  search  on  three  dtffaent 
ooca^ons  for  the  Mil  and  papers  in  said 
cause  In  his  office,  and  was  unable  to  find 
them,  but  he  had  never  seen  the  Mil  or  pa- 
pers at  any  time.  The  original  decree  en- 
tered on  the  first  hearing  la  not  Introduced. 
The  court  permitted  the  deed  from  Commis- 
sioner Thompson  and  these  three  copies  of 
decrees  to  be  read  In  evidence  on  behalf  of 
plalntitte  against  the  objection  of  defendant. 
This  la  defendant's  ground  of  error  Na  Z 

Where  a  deed  made  under  a  decree  by  a 
commissioner  or  other  authority  Is  offered 
in  evidence  as  a  connecthv  link  of  the 
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parlT'B  claim  of  title  to  land  It  Is  neceoair 
to  Introduce  with  it  so  much  of  the  record 
of  the  suit  In  which  such  decree  was  made 
as  will  BEtisCactorlly  show  that  the  penKOts 
havlnx  the  legal  title  to  the  land  conveyed 
were  parties  to  the  suit,  and  as  will  Identify 
the  land.  Waggoner  r.  Wolfe,  28  W.  Ta. 
820.  In  that  case,  as  in  this,  It  was  proved 
by  the  clerk  that  the  file  of  papers  was  lost 
Here  the  recitals  In  the  commissioner's  deed 
made  In  pursuance  of  tiie  decree  state  that 
the  chancery  snlt  was  pending  in  the  circuit 
court  of  Randolph  county,  In  which  the  said 
Charles  McDodrill  was  plaintiff  and  John  M. 
Phares,  administrator  of  Lewis  Conger,  3t„ 
deceased,  and  Jeremiah  Oonger  and  Joseph 
B.  McDodrill  w&t9  defendants.  The  oral 
evidence  shows  that  the  said  Jeremiah  Oon- 
ger was  the  father  and  only  heir  at  law  of 
Lewis  Oouger,  wlio  died  intestate,  mimar- 
rled,  and  childless,  seised  and  possessed  In 
fee  simple  of  an  undivided  third  of  the  tract 
of  land  In  <[iiestion,  subject  to  the  life  estate 
of  his  father,  the  said  Jeremiah.  The  deed 
of  Commissioner  Thompson  and  the  decreai 
were  at  that  stage  provisionally  admte^le 
in  evld«ice  as  col<»  of  title,  and  were  there- 
fore competent  evidence.  Whether  the  legal 
effect  of  the  deed  was  to  transfer  tiie  l^al 
title  presento  a  different  question.  Plaintiffs 
also  showed  that  some  years  ago  Pet«:  Ooi^ 
ger,  one  of  three  grantees  of  this  luid  by  the 
deed  of  Peter  Conrad,  departed  this  life, 
leaving  as  children  and  his  helra  at  law  the 
Infant  plaintiff  MarOia  Conger,  and  also  the 
following:  George  W.  Conger,  who  (xmvey- 
ed  his  interest  to  plaintiff  MeDodrin  by  deed 
dated  the  28th  day  of  January.  1891;  Debby 
J.,  wife  of  James  M.  Jackson,  who  conveyed 
to  McDodrill  their  interest  by  deed  dated  the 
IBtb  day  of  March.  1890;  Minerva  A.,  wife 
of  Jos^fa  Daft,  who  conveyed  to  McDodrill 
their  Interest  by  deed  dated  18th  day  of 
May.  1889.  So  that  plaintiff  McDodrUl  had 
all  the  interest  of  Peter  Conger  except  that 
of  bis  Infant  coplaintlff.  Pl&IntiCfs  also  Intro- 
duced In  evidence  a  deed  of  special  warranty 
to  blmnelf  from  John  Couger,  dated  the  17th 
day  of  March,  1890,  for  all  his  right,  title. 
Interest,  claim,  and  demand  in  this  tract  of 
land,  he  being  one  of  the  three  grantees  from 
Peter  Conrad.  But  John  Couger  had,  by 
doed  dated  on  the  19th  day  of  January,  1889. 
duly  acknowledged  and  admitted  to  record 
In  the  clerk'B  office  of  the  county  court  of 
Bandolph  county,  sold  to  Oeoi^e  W.  Curtln, 
a  member  of  the  defendant  corporation,  for 
the  sum  of  $40  In  hand  paid,  32  of  the  trees 
In  controversy,  and  his  father,  Jeremiah  Cou- 
ger, the  life  tenant,  and  In  one  view  the 
owner  In  fee  of  an  undivided  third,  then  In 
actual  possession,  by  deed  dated  the  2d  day 
of  Febmary,  1880.  duly  acknowledged  and 
admitted  to  record  on  the  13th  day  of  May, 
18S0,  for  the  sum  of  $56.25  sold  to  said  Cur> 
tin  45  standing  trees,  the  remainder  of  the 
subject  of  controversy.  No  time  was  fixed 
In  either  contract  witbin  which  the  trees 
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were  to  be  cut  and  taken  away;  thor^re 
th^  bad  a  reasonable  time.  Hanly  v,  Wat 
terson,  89  W.  Ya.  214, 19  S.  B.  586.  But  foil 
righto  of  way  over  the  land  were  given,  and 
the  trees  were  afterwards  cut  and  token 
away  by  defendant  and  sawed,  making  113,- 
864  toet  board  measure.  These  trees,  as 
they  stood  on  the  ground,  were  shown  by 
plaintifTs  evld^ce  to  be  wortb  from  $5  per 
1,000,  board  measure^  up  to  $15  per  tree;  by 
defendanrs  evidence,  to  be  worth  from  fl.!BS 
to  (LDO  per  stondlng  tree.  Jeremiah  Conger, 
the  Ufe  tenant,  was  at  the  time  In  possession 
of  the  land  under  the  Peter  Conrad  deed, 
and  had  been  in  actual  possession  under 
such  claim  continuously  for  at  least  87  years, 
and  since  the  death  of  his  son,  Lewis,  as 
owner  In  fee  of  one-third  of  It  There  was 
no  evidence  that  the  land  had  ever  been 
granted  by  the  commonwealth  or  stote  to 
any  one. 

The  ground  of  error  No.  8  Is  that  the 
court  ovemded  defendant's  motion  to 
elude  all  tiie  evidence  of  plaintiffs  on  the 
ground  that  no  grant  from  the  common- 
wealth was  shown,  no  color  of  title  ripened 
into  a  perfect  one  by  adversary  possession, 
no  right  of  recovery  on  aiQt  ground  shown 
on  behalf  of  plaintiffs.  We  have  already 
seen  that  the  deed  of  Commissioner  Thomp- 
son was  admissible  at  that  point  in  the  case 
provisionally,— was  admissible  as  giving 
color  of  titie  to  his  claim  of  ownership,  and 
showing  the  nature,  the  boundaries,  and  ex- 
tent of  such  claim.  Whether  It  was  sufh- 
cient  to  show  a  divesting  of  the  heir  of  and 
the  Investing  of  tiie  purchaser  with  the  legal 
titie  will  be  considered  under  another  head. 
In  such  refusal  of  the  court  there  was  no 
error,  for  the  following  reasons:  (1)  PliUn- 
tiflfs  and  defendant  derive  titie  to  the  trees 
from  a  common  source.  In  such  cose  the 
plaintiff  need  not  trace  his  titie  back  be- 
yond such  common  fountain,  tiam  which 
both  claims  of  ownership  emanate.  Boiling 
V.  Teel,  76  Va.  493;  NeweU,  Eject  p.  485. 
(2)  It  Is  not  a  suit  to  try  adverse  tiUes  to  the 
land,  but  an  action  on  the  case  by  the  re- 
mainder-man for  waste  committed,  to  the 
permanent  Injury  of  his  Interest  In  the  free- 
hold; the  tenant  for  life  being  In  actual 
possession.  (3)  Even  as  against  the  state, 
under  our  statute,  the  Couger  title  has  been 
perfected  by  length  of  continuous  actual 
possession  under  the  Peter  Conrad  deed; 
for,  by  section  20  of  chapter  85  of  the  Code, 
"every  statnte  of  limitation,  unless  other- 
wise expressly  provided,  shall  apply  to  the 
state."  And  the  estete  of  the  life  tenant, 
of  which  he  Is  seised  by  such  actual  pos- 
session, and  the  estate  in  fee  simple  In  re- 
mainder, constitute  but  one  freehold  In  law; 
and  therefore  such  possession  of  the  llfo 
tenant,  so  far  as  It  perfecte  his  own  title. 
Inures  In  the  same  way  to  the  benefit  of 
those  entitled  In  remainder.  (4)  And  what 
plaintiffs  sought  tor  could  only  have  been 
given,  under  the  clicumstancea,  by  Instrnc- 
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tion  given  to  the  jury,  or  withdrawing  the 
deed  of  the  commissioner,  and  not  by  tak- 
ing the  case  from  them  entirely,  for  there 
was  no  controTersy  that  plaintiff  McDodrlU 
waa  the  owner  by  legal  title  of  some  undi- 
vided part  of  the  land.  And  now,  as  al- 
ready intimated,  It  becomes  necessary  to 
regard  the  life  tenant,  Jeremiah  Conger,  as 
invested,  under  the  statute  of  descents,  with 
the  legal  title  to  one-third  of  the  remainder 
in  fee,  as  the  heir  at  law  of  his  son,  Lewis 
Couger,  who  died  Intestate,  unmarried,  and 
childless,  about  the  time  of  the  war.  In  1SG2, 
and  as  one  of  the  cotenants,  for  such,  In  the 
record  as  It  stands,  he  appears  to  be.  As 
to  the  bill  and  file  of  papers  in  the  chan- 
cery cause  entitled,  at  the  head  of  the  de- 
cree, "Charles  McDodrill,  Complainant,  v. 
Lewis  Conger's  Adm'rs,  Defts.  In  the  cir- 
cuit court  of  Randolph  county,"  the  clerk 
of  that  court  testifies  that  he  has  searched 
for  It,  and  cannot  find  It;  that  on  the  12th 
day  of  August,  1803,  he  had  been  clerk  nine 
years,  and  had  never  at  any  time  seen  the 
bill  or  file  of  papers.  The  first  decree  is 
not  produced.  The  one  entered  on  the  22d 
day  of  August,  1808,  begins;  "This  cause 
came  on  again, to  be  heard  upon  the  papers 
formerly  read."  Neither  one  of  the  three 
shows  by  recital  or  In  any  way  that  Jere- 
miah Couger  was  a  party  to  the  suit,  or  had 
anything  to  do  with  it;  and  the  administra- 
tor does  not  represent  the  real  estate.  The 
defendant  claims  under  the  grant  of  timber 
made  by  Jeremiah  Couger  to  George  W. 
Curtin,  so  that  the  effect  of  the  commls- 
slonei-'s  deed  to  transfer  the  legal  title  from 
Jeremiah  Couger,  as  the  heir  at  law  of  Lew- 
Is  Couger,  deceased.  Is  directly  involved  and 
pnt  in  Issue  In  this  suit  The  deed  of  Com- 
missioner Thompson  does  recite  that  Jere- 
miah Couger  was  a  party  defendant  In  the 
suit,  but  such  recital  In  the  deed,  by  itself. 
Is  clearly  Insufficient  to  show  that  Jeremiah 
Couger  was  a  party  to  the  suit,  as  against 
him  and  those  claiming  under  him,  where 
the  transfer  of  the  iegai  title  Is  directly 
brought  In  question;  and  both,  being  stran- 
gera  to  the  deed,  are  not  bound  by  Its  re- 
citals. To  hold  otherwise  would  be  prov- 
ing In  a  circle.  He  was  a  party  to  the  suit; 
tlierefore  he  Is  privy  to  the  deed.  Being 
privy  to  the  deed,  Its  recitals  are  compe- 
tent evidence  against  him  and  his  grantee. 
Tlie  recitals  being  competent  evidence,  they 
state  that  Jeremiah  Couger  was  a  party  to 
the  suit;  therefore  the  effect  of  the  commis- 
sioner's deed  was  to  divest  Jeremiah  Couger 
of  the  legal  title.  See  Wiley  v.  Givens,  6 
Grat.  277;  Walton  v.  Hale,  9  Grat  IW; 
Bower  t.  McGormick,  23  Grat  310,  ^7. 

It  Is  a  well-established  principle  that  in 
adversary  proceedings  in  a  court  of  equity 
for  tlie  sale  of  land  nothing  but  the  title 
which  is  vested  In  the  parties  to  the  pro- 
ceeding can  be  sold;  and  a  deed  made  under 
a  decree  In  such  proceedings  candes  with  it 
only  the  title  of  the  parties  to  the  suit 


Adams  v.  Alklre,  20  W.  Va.  480;  Waggoner 
V,  Wolfe,  28  W.  Va.  820.  See  Hall  v.  Hall, 
12  W.  Va.  1.  And  where  the  fact  whether 
one  was  a  party  to  such  suit  is  brought  Into 
question  directly,  and  not  simply  on  some 
collateral  proceeding,  a  recital  in  the  deed 
made  by  the  commissioner,  professing  to 
convey  the  land  In  question,  is  In  and  of 
itself  not  sufficient  evidence  that  the  court 
directing  the  deed  to  be  made  had  Juris- 
diction of  the  person.  In  this  state  the  ad- 
ministrator does  not  repi-esent  the  land;  the 
heir  at  law  must  be  before  the  court  The 
remarkable  fact  about  this  case  is  that  the 
decrees  Introduced  recito  that  the  adminis- 
trator of  Lewis  Couger  is  a  party,  but  no- 
where is  there  any  mention  of  Jeremiah 
Couger,  the  heir  at  law,  being  a  party. 
We  would  naturally  look  for  it  in  the  de- 
cree entered  on  the  first  hearing  of  the 
cause.  The  nonproducUon  of  a  copy  of 
that  decree  justifies  the  inference  that  it 
would  do  the  plaintlCFs'  title  no  good.  Our 
records  show  that  proceedings  have  been 
had  in  this  state  to  sell  by  decree  the  real 
assets  with  no  one  before  the  court  but  the 
administrator,  and  such  decrees  have  tieen 
held  to  be  mere  nullities  ss  against  the  heir. 
Whatever  be  the  cause,  the  nonprodnctlon 
of  a  copy  of  the  first  decree  cannot  but  at- 
tract observation.  For  a  summary  of  the 
general  principles  governing  Jurisdictional 
inquiries,  see  Freem.  Judgm.  I  124;  Freem. 
Jud.  Salee,  i  8;  Newell,  Eject  §  87  et  seq., 
p.  489.  At  this  stage  of  the  case,  after  the 
evidence  was  all  in,  and  the  court  was  call- 
ed on  to  Instruct  the  Jury,  this  deed  of  Com- 
missioner Thompson  should  have  been  with- 
drawn by  the  court  as  evidence,  or  at  least 
the  Jury  should  have  been  expressly  In- 
structed as  to  Its  legal  effect— that  Is,  that 
It  did  not  operate  as  a  transfer  of  the  legal 
title;  especially  as  the  counsel  for  defendant 
had  asked  that  It  should  be  stricken  out  as 
evidence,  or  not  be  considered  by  the  jurj-. 
Tliat  this  was  error  to  the  prejudice  of  the 
defendant  below  {plaintiff  here)  plainly  ap- 
pears by  what  follows,  for  such  exclusion 
ought  also  to  have  had  the  effect  to  limit  to 
that  extent  the  amount  of  plaintiffs*  recov- 
ery; and  because  it  showed  that  Jeremiah 
Couger,  who  now  appeared  to  be  one  of  the 
co-owners  of  the  reversionary  interest  had 
not  been  joined  as  a  plaintiff;  and  the  court 
Instructed  the  jury,  on  motion  of  defendant 
that  unless  all  the  co-owners  were  so  Joined 
there  could  be  no  recovery  In  such  an  action 
as  this.  These  instructions  given  for  de- 
fendant are  as  follows:  (1)  "The  court  in- 
structs the  Jury  that  the  burden  Is  on  the 
plaintiffs  to  establish  their  right  by  satis- 
factory proof,  and,  unless  the  plaintiffs  have 
established  their  title  to  the  satisfaction  of 
the  jury,  the  verdict  sliould  be  for  defend- 
ant" (2)  "The  court  further  Instructs  the 
Jury  that  unless  all  the  co-owners  of  the  re- 
versionary interest  join  as  plaintlfTSf  there 
can  be  no  recovery  In  such  action  aa  tUs." 


Digitized  by  Google 


W.  Ta.)  HoDODIlILL  e.  FAItDJGE 


&  CURTISS  LUMBEB  00. 


883 


Of  course,  these  Instractions  would  bare 
been  properly  modified  bad  tbe  court  been 
led  to  take  tbe  above  view  of  the  legal  ef- 
fect of  tbe  commissioner's  deed. 

Defendant's  fourth  astignmeut  of  error  Is 
based  on  tbe  giving  by  tbe  court  on  motion 
of  plaintiffs,  and  against  tbe  objection  of  de- 
fendant, tbe  following  four  inatrnctions:  "No. 
1:  Tbe  court  instructs  tbe  Jury  that  tbe  deed 
from  Peter  Conrad  to  tewls  Conger,  Peter 
Conger,  and  John  Conger  did  not  confer  upon 
Jeremiah  Conger  the  right  to  cut  and  remove 
from  the  land  therein  mentioned  tbe  market- 
able timber  thereon,  or  to  sell  and  dispose  of 
the  same  for  the.purpose  of  removal  from  said 
Inud;  and  that  the  contract  between  Jere- 
miah Couger  and  George  W.  Curtln  did  not 
confer  upon  the  said  Curtln,  or  any  one  claim- 
ing under  him,  the  right  to  cut  and  remove 
from  said  land  any  of  tbe  marketable  timber 
thereon.  No.  2:  The  court  instructs  the  jury 
that  one  tenant  In  common  or  Joint  tenant  has 
no  authority,  without  the  consent  of  bis  co- 
tenants,  to  commit  waste  on  the  lands  owned 
by  them,  by  cutting  and  removing  therefrom 
the  marketable  timber  thereon,  or  to  antbot^ 
ize  another  so  to  do.  No.  8:  The  court  in- 
structs the  Jury  that  a  person  holding  a  life 
estate  In  land  has  no  right  or  authority  to  cut 
or  remove  theri^froni  ibe  valuable  and  mar- 
ketable timber  thereon,  nor  can  he  f»nfer 
such  authority  upon  a  stranger  without  the 
cwisent  of  the  persons  owning  tbe  immediate 
remainder  In  fee;  and  the  persons  owning  the 
immediate  remainder  In  fee  are  not  authoriz- 
ed to  cut  and  remove  from  said  land  said 
timber  before  tbe  life  estate  is  terminated, 
without  the  consent  of  the  person  owning  the 
life  estate.  No.  4:  If  the  Jury  lielieve  from 
the  evidence  that  the  defendant  cut  and  re- 
moved and  converted  to  its  own  use  any  of 
the  marketable  timber  on  the  land  in  the  dec- 
laration mentioned,  and  that  at  that  time  the 
plaintiffs  were  the  owners  In  fee  of  the  said 
land,  subject  to  the  life  estate  therein  of 
Jeremiah  Couger,  then  the  defendant  was  not 
authorized,  by  the  contract  read  In  evidence 
t}etween  Jeremlab  Couger  and  George  W.  Cur- 
tln and  John  Conger  and  George  W.  Curtin, 
to  cut  and  remove  the  said  timber  without 
tbe  consent  of  the  plaintiffs,  and,  if  tbe  same 
vma  done  without  consent,  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  suet, 
damages  as  they  have  sustained  by  reason 
of  such  cutting  and  removal  of  timber;  and 
In  ascertaining  such  damages  the  Jury  have 
the  right  to  take  Into  consideration  not  only 
the  value  of  said  timtter,  but  the  permanent 
Injury  occasioned  to  the  said  land  by  reason 
of  tbe  cutting  and  removal  thereof."  These 
Instructions,  as  we  see,  cover  the  point  that 
the  evidence  tended  to  raise  of  waste  on  tbe 
part  of  a  life  tenant  or  his  grantee  as  against 
the  remainder-men  who  were  cotenants  in 
fee,  and  of  waste  committed  by  such  remain- 
der-men. being  cotenants,  as  between  each  otti- 
er;  but  not  the  case  of  a  life  tenant  of  tbe 
whole  and  a  co-owner  of  an  undivided  third 


of  the  immediate  remainder  In  fee.  If  tbe 
learned  Judge  who  tried  the  caee  below  had 
been  able  to  give  the  point  Involving  tbe  legal 
effect  of  tbe  deed  of  Commissioner  Thompson 
more  matm-e  consideration,  be  would  have 
been  led  to  modify  theee  Instructions  also 
so  OS  to  meet  that  aspect  of  the  case.  He 
treated  standing  timber  trees  as  part  of  the 
realty.— this,  as  a  geaieral  rule,  is  well  set- 
tled (Schulenberg  v.  Harriman,  21  Wall.  64),— 
and  correctly  Instructed  the  Jury  that  the 
life  tenant  had  no  right  to  cut  and  remove 
such  timber  without  the  consent  of  those  In 
remainder.  The  tenant  for  Ufe  has  tbe  com- 
mon right  of  all  tenants  to  cut  wood  for  fuel 
to  bum  in  the  bouse,  for  the  making  and  re- 
pairing of  all  instruments  of  husbandry  and 
of  fences,  but  not  to  sell  the  timber,  although 
the  proceeds  be  applied  to  repairs.  See  2 
Minor,  Inst.  pp.  100,  101;  Lomax,  Dig.  p. 
60;  Williams,  Real  Prop.  (Am.  Notes,  p.  148; 
17tb  Intemat  Ed.)  p.  127.  StlU  the  land  In 
question  was  for  the  most  part  in  woods.  It 
was  certainly  intended  that  the  life  tenant 
might  clear,  for  the  purpose  of  farming,  to 
any  extent  be  saw  fit,  provided  he  left  wood 
and  timber  enough  for  the  permanent  use  of 
the  farm.  See  Jackson  v.  Brownson.  7  Johns. 
227.  The  deed  conveying  tbe  land  has  this  in 
conclusion:  "And  It  Is  understood  strictly  that 
Jeremiah  Couger  is  to  have  the  use  and  con- 
trol of  said  land  during  hie  natural  life,  and 
then  to  go  to  the  aforesaid  Lewis,  Peter,  and 
John  Couger."  In  this  state  the  law  of  waste 
most  be  so  viewed  as  to  accommodate  It  to 
circumstances  of  a  new  and  unsettled  coun- 
try. Plndlay  v.  Smith  (1818)  6  Munf.  VM. 
See  Macaulay  v.  Land  Co.  (1843)  2  Rob.  (Va.) 
507,  527.  If  the  life  estate  were  ended,  each 
and  every  cotenant  would  have  tbe  right 
to  take  possession  peaceably,  and  have  the 
reasonable  enjoyment  thereof  In  some  of  the 
ordinary  methods  of  reaping  profits  from 
property  of  like  character  under  like  circum- 
stances. Freem.  Coten.  S  251;  Hawley  v. 
Clowes,  2  Johns.  Ch.  122.  Thus,  if  timber 
standhig  on  tbe  land  is  of  proper  size  and  con- 
dition for  advantageous  sale,  dther  of  the  co- 
tenants,  it  is  said,  may  lawfully  proceed  to 
cut  and  sell  it;  for  in  so  doing  hp  'nakes  no 
imosual  use  of  the  real  esbite  of  wbich  be  Is 
a  tenant  in  fee.  Freem.  C^-lcu.  S  251.  Baker 
V.  Wheeler  (1832)  8  Wend.  506,  24  Am.  Dec. 
60,  and  note,  was  an  action  of  trover,  where 
It  is  held.  Inter  alia,  that  license  by  aae  ten- 
ant in  common  to  a  third  person  to  cut  tim- 
ber on  the  conunon  land  la  good,  and  gives 
such  person  title  to  the  trees  cut.  The  note 
Is  quite  a  full  discussion  of  the  measure  of 
damages  in  such  cases.  Bradley  v.  Boynton 
(1843)  22  Me.  291;  Alford  v.  Bradeen  (1865) 
1  Nev.  230;  Hlhn  v.  Peck  (1861)  IS  Cal. 
641,  on  injunction  affirmed  In  Carpratter  t. 
Webstw.  July  3,  1868.  not  reported.  As  to 
QulckBlIver  mine,  see  McCord  t.  Mininjt  Go. 
(1883)  64  CaL  135,  where  there  Is  a  full  dls- 
cussitm  of  tbe  general  subject  One  tenant  in 
common  cannot  maintain  an  action  oo  the 
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case  In  tbe  nature  of  waste  against  another 
tenant  In  common  In  possession  of  the  whole, 
harlnf  a  demise  of  the  moiety  from  the  first 
for  cutting  down  trees  of  a  proper  age  and 
growth  for  being  cut  Martyn  t.  Knowllys 
(1799)  8  Term  R.  145;  1  Taunt  241.  The 
mere  act  of  selling  the  standing  timber  was 
not  waste.  They  were  sales  and  grants  by 
deed  of  some  interest  In  the  realty,  and,  be- 
ing duly  recorded  In  the  proper  county,  had 
the  efTect  of  notice  to  all  subsequent  pur- 
chasers; so  that  such  purchaser  took  It  sub- 
ject to  such  rights,  whatever  they  may  be. 
The  subsequent  cutting  of  tbe  timber  consti- 
tuted the  waste,  if  any,  which  luTolres  dif- 
ferent questions;  and,  In  any  event  the  plain- 
tiffs would  be  entitled  to  reco\&:  only  their 
proportionate  part  of  the  damages,  measured 
by  the  quantity  of  their  interest  In  the  tim- 
ber cut  and  carried  away.  See  Freem.  Coten. 
S  356;  Carpentler  t.  Small,  35  Cal.  346;  Cain 
T.  Wright  (1858)  5  Jones  (N.  C.)  282,  72  Am. 
Dec.  551.  In  f&ct,  I  think  this  is  Included  in 
the  meaning  of  our  statute  on  the  subject  of 
waste  between  cotenants  (section  2  of  chap- 
ter  92  of  the  Ck>de).  The  Jury  evidently  In- 
cluded In  their  verdict  damages  for  all  and 
the  whole  of  tbe  trees  cut  In  the  interest  of 
Jeremiah  Conger  and  of  John  Gouger,  who 
bad  sold  the  trees  to  dr^fendants. 

The  propriety  of  limiting  such  recovery  of 
the  cotenant  to  an  amount  in  damages  pro- 
portionate to  his  Into'est  lu  tbe  land  may 
receive  some  further  indirect  confirmation 
from  section  14  of  chapter  100  of  the  Code, 
which,  amonff  other  things,  provldea  that  an 
action  of  accoimt  may  be  maintained  by  one 
Joint  tenant  or  tenant  In  common,  or  his  per^ 
sonal  representative,  agmnst  the  other,  for  re- 
ceiving more  than  comes  to  his  Just  share  or 
proportion,  and  against  tbo  personal  repre- 
sentative of  any  such  Joint  tenant  or  tenant 
la  common.  "And  If  l^e  property  admits  of 
use  and  occupation  by  several,  and  less  than 
his  Just  and  proportionate  share  of  the  com- 
mon property  to  the  occupying  cotenant  who 
In  no  way  hinders  or  excludes  the  others,  he 
is  not  acconntable  to  his  cotenants  for  the 
profits  of  that  portion  of  the  property  owned 
by  him  within  the  meaning  of  this  statute." 
Dodson  V.  Hays,  29  W.  Va.  677,  2  S.  B.  415. 
But  here  the  estate  for  life  was  not  ended, 
and  an  undivided  tAilrd  Interest  in  the  Im- 
mediate remainder  in  fee  bad,  by  our  statute 
of  descent  come  to  the  father,  the  tenant  for 
life.  I  take  for  granted  that  by  operation  of 
the  law  of  merger  an  undivided  third  of  the 
life  tenant's  freehold  was  thereby  enlarged  to 
a  fee;  but  that  such  union  of  such  part  of 
his  particular  estate  with  such  part  of  the 
Immediate  remalndo-  in  fee  came  to  him  by 
descent  did  not  operate  In  any  way  to  defeat 
Impair,  or  otherwise  affect  his  own  particular 
estate  or  the  remainder.  If  it  had  the  effect 
to  mo-ge  the  life  tenant's  whole  legal  estate, 
then  it  would  be  to  be  held  for  the  use  of  the 
life  tenant  for  life.  See  section  13,  chapter  71, 
of  the  Code;  Scott  t.  Soott  (UMS)  IS  UzBt. 


iriO,  160;  Wiscot's  Case  (1599)  2  Coke,  6L 
Crump  V.  Norwood,  7  Taunt  3^  goes  to  sus- 
tain the  first  view,  and  It  wonld  not  afFect 
the  creditors  of  Lewis  Couger,  deceased,  uUi- 
erwlse  than  as  provided  by  section  5  of  chap- 
ter 86  of  the  Code,  making  the  heir  liable  to 
those  entitled  as  creditors  for  the  value  ttieie- 
of,  with  Interest;  and  we  see  that  he  did  bj- 
deed  sell  to  defendant  part  of  the  btaudin:; 
tirattar  trees  here  In  controv^y,  which  might 
have  some  bearing  upon  the  case  as  to  the 
remedy,  and  as  to  what  would  have  b(S':i 
his  liability,  and  what  Is  the  liability  of  h:s 
vendee  growing  out  of  hia  relation  as  llii? 
tenant  to  tbe  owners  of  the  remainder  in  fee, 
as  governed  by  the  doctrine  of  waste 

The  fifth  ground  assigned  Is  overruling  de~ 
fendant's  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  for  the  errors  already  assign- 
ed, specifying  them,  and  also  as  contrary  to 
law  and  the  evidence.  This  was  followed  by  a 
motion  In  arrest  of  Judgment  made  and  over- 
ruled at  the  same  time.  "Arrests  of  Judgment 
arise  from  intrinsic  causes  appcarin;;  on  the 
face  of  the  record,  •  •  •  as  where  tbe  verdict 
materially  differs  from  the  pleadings  and  is- 
sue thereon,  *  *  *  or  If  the  case  laid  in 
the  declaration  Is  not  sufflcleui  to  found  an 
action  upon";  and  this  has  already  been  con- 
sidered In  discussing  the  demurrer.  "And  It 
Is  an  Invariable  rule  that  whatever  matter 
of  law  is  alleged  in  arrest  of  Judgment  must 
bo  such  matter  as  would,  upon  demurrer, 
have  been  sufllclent  to  overturn  the  action  or 
plea."  3  BL  Comm.  394.  The  verdict  for  the 
plaintiffs  is  general  on  the  plea  of  not  guilty. 
There  is  no  special  finding  that  differs  from 
the  pleadings  and  issue;  so  that  in  this  case 
there  was  no  ground  for  motion  in  arrest  of 
Judgment  that  was  not  covered  by  the  motion 
for  a  new  trial,  and  also  by  the  demurrer. 
This  fifth  ground  of  error  need  not  be  further 
discussed,  for  we  have  already  seen  that  the 
demurrer  to  the  declaration  should  have  been 
sustained,  not  because  It  appears  upon  its 
face  that  one  of  the  plaintiffs  Is  an  infant 
therefore  cannot  sue,— for,  as  to  the  first  three 
counts,  we  cannot  presume  that  she  has  a 
guardian  who  has  been  appointed  and  given 
bond  as  required  by  law  before  be  la  entitled 
to  the  possession  of  bis  ward's  estate,  and  as 
to  the  fourth  and  last  count  we  are  Inclined 
to  think  that  she  can  bring  an  action  on  the 
case  for  damages  to  her  estate  in  remainder,— 
but  because  tbe  locus  in  quo,  the  place  where 
the  act  was  done,  is  a  material  and  traversa- 
ble allegation,  and  should,  therefore,  be  al- 
leged with  some  reasonable  degree  of  cer- 
tainty and  definlteness  of  designation.  We 
have  also  seen  that  as  the  evidence  stood 
at  Its  close.  It  was  error  to  leave  the  deed 
of  Si>ecial  Commissioner  Thompson  to  plain- 
tiff C.  McDodrlll  in  evidence  before  the  Jury 
at  all.  or  at  least  without  having  Instructed 
them  that  it  did  not  have  the  effect  of  trans- 
ferring the  legal  title,  and  also  without  hav- 
ing adapted  the  other  instructloDs  given  to 
sndi  a  state  of  facta.  Tbwefore  the  Jndgnwnt 
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eomplalned  of  must  be  reversed,  and,  pro- 
ceeding to  give  aacli  judgment  as  the  circuit 
court  ouglit  to  have  given,  the  verdict  is  set 
aside,  and  the  cause  remanded  for  a  new 
trIaL 


(U  B.  a  667) 

JACOBS  T.  GIIiBBATH  et  A 

(BmnwDp  Court  of  South  GaroUna.    May  10, 

189S.) 

Dmussu  or  AppBAL—BanriTATaimT. 

When  an  appeal  la  diamlased  bjr  the  clerk 
for  failure  to  file  tne  return  within  the  preacribol 
time,  and  it  satisfactorily  appeared  that  the  fail- 
ure was  owing  to  the  loss  of  one  of  the  papers, 
for  which  appellant  was  in  no  way  re8ponBibli<, 
additional  time  will  be  allowed  him  to  file  a  new 
caj«e. 

Appeal  from  common  pleas  drcnlt  court  of 
Greeuville  county. 

Motion  by  Mattle  GUreath  and  another  to 
reinstate  an  appeal  from  a  Jud^ent  In  fiivor 
of  R.  H.  Jacobs.  Granted. 

W.  H.  Irvine  and  B.  M.  Shuman.  for  appel- 
lant!.  James  L  Barle,  for  respondent. 

PER  CURIAM.  This  Is  a  motion  to  rein- 
state an  appeal  which  has  been  dismissed  by 
the  clerk  of  this  court  under  Rule  1,  for  fail- 
ure to  file  the  return  within  the  prescribed 
time.  The  clerk  was  right  on  the  showing 
made  before  him,  and  we  do  not  understand 
that  this  was  questioned;  but  this  motion  Is 
now  made  to  reinstate  the  appeal  bo  dis- 
missed, on  the  ground  that  the  failure  to  file 
the  return  on  proper  time,  under  the  agree- 
ment between  counsel,  resulted  from  the  loss 
of  one  of  the  papers— master's  copy  of  the 
testimony— which  by  such  agreement  were  to 
constitute  a  part  of  the  "agreed  casa"  We 
think  appellant  was  not  In  default  He  ex- 
pected, and  had  a  right  to  expect,  that  he 
would  find  this  paper  In  the  clerk's  office. 
The  respondent  contends  that  the  statement 
as  to  loss  made  by  the  clerk  is  not  competent, 
because  not  sworn  to  by  the  clerk,  but  only 
by  Mr.  Irrlne,  to  whom  such  statement  was 
made;  but  we  think  Mr.  Irvine's  affidavit  Is 
eompet^t  to  show  that  application  was  made 
by  him  to  the  proper  custodian,  and  that  he 
failed  to  get  the  paper  on  such  application. 
Our  conclusion  is  that  the  agreement  was  car- 
ried out  because  of  appellant's  failure  to  pro- 
cure a  copy  of  the  testimony  from  the  proper 
officer  when  demanded.  Under  these  clrcnm- 
(ftances,  we  are  willing  to  let  appellant  bui>- 
ply  this  missing  part  of  the  record  If  he  can 
do  so.  Therefore  we  will  permit  appellant, 
within  20  days  from  date,  to  serve  a  "new 
case";  the  practice  prescribed  by  the  rules  as 
to  service,  amuidments,  and  settlement  be- 
ing observed.  If,  however,  respondent  Is 
willing  to  have  the  ajipeal  heard  on  the  "case" 
as  now  prepared  and  printed,  we  will  accord 
to  him  that  privilege,  and  let  the  case  go  to 
the  foot  of  the  dot^t  of  this  drcoU. 


Respondent  having  declined  to  agree  to  a 
hearing  on  the  papers  as  now  prepared,  the 
court  signed  the  following  order: 

It  Is  ordered  that  the  appellant  be,  and  she 
Is  hereby,  allowed  to  reinstate  her  appeal, 
provided  that  within  20  days  from  date 
thereof,  she  shall  file,  with  the  clerk  of  this 
court,  the  return  required  by  the  rules  of  this 
court  and  that  abe  shall  within  the  same 
period  of  time  prepare  and  serve  respondent's 
attorney  with  a  copy  of  her  proposed  "case" 
and  exceptions  for  hearing  In  this  court  Just 
as  if  no  agreement  iiad  been  heretofore  en- 
tered Into,  and  that  respondent  may,  within 
the  prescribed  time,  prepare  and  serve  any 
amendments,  which,  if  accepted,  shall  be  In- 
corporated in  the  "case,"  but  If  not  accepted, 
then  the  "case"  shall  be  settled  in  accord- 
ance with  the  rules  and  practice  of  tbia 
court  and  the  case  may  be  docketed  for  a 
hearing  at  the  next  term  of  this  court 


(U  S.  C.  SI) 

NEW  ENGLAND  MORTGAGE  SBCUBITT 

CO,  T.  BAXLEY  et  al. 
(Supreme  Court  of  South  Carolhuu   April  25, 
1895.) 

Petition  for  rehearing.  Denied. 

For  former  opinion,  see  21  S.  B.  444. 

McITBB.  a  J.  On  hearing  the  appllca^ 
tion  of  the  respondent  Martha  A.  Baxley  toe 
a  rehearing  of  this  case,  and  for  a  stay  of 
the  remittitur  herein,  and  on  consideration 
thneof,  U  Is  ordered  that  the  remittitur 
herein  be,  and  la  hereby,  stayed,  and  shall 
not  be  aoit  down  nntU  the  farthw  <Hrder  of 
this  court 

(May  14,  1885.) 

FBR  CURIAM.  After  a  careful  consider- 
ation of  this  petition,  the  court  Is  unable  to 
discover  that  any  material  fact  or  principle' 
of  law  has  been  either  overlooked  or  disre- 
garded, and  hence  there  Is  no  ground  for  a 
rehearing.  It  is  therefore  ordered  that  the 
petition  be  dismissed,  and  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 


(4S  S.  C.  318> 
MILLHOUSB  et  al.  v.  SALLY  et  al. 
(Supreme  Court  of  South  Carolina.    April  17, 
1895.) 
Appsaii — RBMirrrruB. 
ITiCTfl  la  no  eround  to  recall  a  remittitur 
sent  by  the  clerk  of  the  supreme  court  to  the  clerk 
of  tiiie  circuit  court  on  April  1st  when  the  opinion 
was  filed  March  21rt, 

Motion  to  recall  remlttltnr.  Denied. 
For  former  opinion,  see  21  S.  B.  268. 

McIVBR,  O.  J.  This  la  a  motion  made  by 
appellants  for  an  order  recalling  the  remitti- 
tur, BO  tbat  they  may  be  enabled  to  present  a 
petition  for  a  rehearing  of  the  cause  by  tbia 
court   The  opinion  was  filed  aa  March  2lBt 
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In  the'  office  of  the  derfc  of  this  court  On 
Monday,  April  Ist,  tiie  clerk  sent  down  the 
temtttltar  to  the  cler^  of  the  circuit  court 
On  Tuesday,  April  2d,  application  was  made 
to  the  Chief  Justice  for  an  order  staying  the 
remittitur,  and  such  an  order  was  signed,  the 
Chief  Justice  being  under  the  Impression  that 
the  opinion  bad  been  filed  on  March  22d,  but 
stating  to  comiael  at  the  time  that  it  might 
be  that  the  order  was  too  late.  Telegraphic 
notice  of  this  order  was  received  by  the  clerk 
on  the  same  day,  bnt  this  was  one  day  after 
the  remittitur  had  been  actually  sent  down. 
It  is  thus  manifest  that  the  clerk  committed 
no  error  In  sending  down  the  remittitur  on 
Monday,  April  1st,  the  opinion  having  been 
filed  on  March  2lBt  There  Is  no  ground, 
therefore,  for  granting  this  motion  to  recall 
the  remittitnr.  But,  by  reason  of  the  earnest- 
ness of  counsel  and  the  Importance  of  the 
case,  we  have  carefully  looked  Into  the  pa- 
pers, and  fully  considered  the  grounds  upon 
which  the  petition  for  rehearing  Is  based,  and 
we  are  satisfied  that  nothing  Is  stated  In  the 
petition  to  warrant  ns  in  granting  the  petl- 
tlon  even  if  it  were  properly  before  in.  We, 
therefore,  are  satisfied  that  no  harm  has  re- 
sulted to  appellants  by  reason  of  the  delay  In 
obtaining  order  to  stay  rendttltur.  The  mo- 
tion must  be  refused. 


(43  S.  C.  GSS) 

BIOKLET  V.  COMMBBCIAL  BANK  OF 
COLUMBIA. 

(SoDreme  Court  of  South  Catollna.   April  15, 

1885.) 

AcTio<T  AOAnnT  Bakk  —  Cbrtifioatb  op  DspoaiT 
— S10M.TCBB  BT  President  —  Pabol  Evidinob 

— AUMISSIBtLlTr  TO  BhOW  FhINCIPAX — AUTHOB- 
1TT  OF  PkESIOSNT. 

1.  On  an  Issue  as  to  the  liability  of  a  bank 
on  a  certificate  of  deposit  signed  by  a  former  pres- 
ident as  "manager.'*  without  naming  the  bank, 
evidence  tiiat  a  certain  person  was  requested  to 
solicit  depoEdts  was  admissible,  the  directors  hav- 
ing anthoilsed  the  president  to  receive  deposits 
and  pay  Interest  thereon. 

2.  In  an  action  aeainst  a  bank  on  a  certifi- 
cate of  deposit  aiffned  by  one  I.  as  "maDsger,"  on 
the  ground  that  I.  acted  for  the  bank,  of  whi<A 
he  was  president  at  the  time,  wherein  defend- 
ant claims  that  I.  acted  as  the  manager  of  a  dif- 
ferent principal,  and  that  plaintiff  so  understood 
when  he  accepted  the  certfhcate,  parol  testimony 
Ib  competent  to  show  for  wbatmincipal  1.  sign- 
ed the  certificate.  17  S.  E.  977,  distinguished. 
Mclver.  C.  J.,  dissenting. 

3.  It  Is  within  the  court's  discretion  to  permit 
the  reading  of  answers  to  cross-interrogatories 
showing  what  the  witness  swore  to  in  another 
cause  in  regard  to  the  same  matters. 

4.  Remarks  of  cotmsel  will  not  be  reviewod 
on  appeal,  if  no  ohjections  thereto  were  made  on 
the  trial. 

5.  Where  It  was  necessary  to  prove,  not  only 
that  the  president  of  a  bank  had  authority  to  act 
for  the  bank  in  executing  an  instrument,  but  that 
he  also  made  fraudulent  representations  in  respect 
thereto,  a  charge  that  the  instrument  was  prima 
fade  not  the  contract  of  the  bank,  imless  the 
jury  were  satisfied  that  Its  president  had  the  right 
to  act  for  the  bank,  did  not  tend  to  lead  tile  jury 
to  believe  that  It  was  unnecessary  to  prove  fraud 
on  the  part  of  the  president. 


6.  In  an  action  to  charge  a  bank  wltb  a  ta- 
tlficate  of  dnrasit  idgned  one  L,  It  was  aot  er- 
ror to  modify  a  reqnest  to  diarge  that  evidence 
that  the  money  was  deposited  by  I.  to  his  credit 
in  defendant  bank  as  manager  of  another  concern 
would  not  sustain  the  action,  unless  I.,  as  preti- 
dent  was  held  out  by  defendant  as  clothed  by 
It  with  authority  to  receive  deposits,  and  the 
deposit  was  made  with  defendant  bank,  by  add- 

'  Ing  thereto  that  if  I.  had  no  connection  with  de- 
fendant bank,  and  fraudulently  got  the  money 
from  plaintiff  and  deposited  it  in  defendant 
bank,  aefendant  wouU  he  liatde,  not  in  law,  but 
in  equi^. 

7.  Where  a  bank  authorizes  the  establishment 

of  a  savings  department  pajing  interest  to  dqtos- 
itors,  and  no  particular  official  is  charged  with  the 
management  thereof,  if  the  president  holds  him- 
self out  to  others  as  in  control  thereof,  and  such 
others  deposit  their  money  with  him  as  in  charge 
of  such  savings  department,  the  bank  is  liable 
therefor. 

8.  A  request  to  charge  on  the  meaning  to  be 
given  answers  to  interrogatories  calls  for  a  diarg^ 
on  facta,  which  cannot  be  given. 

Appeal  from  comm<Hi  pleas  circuit  court  of 
Richland  county;  T.  B.  Fraser,  Judge. 

Action  by  J.  D.  Blckley  against  Commer- 
cial Bank  of  Columbia  on  a  certificate  of  de- 
posit Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Lyles  &  Multer,  for  appellant  J.  S.  Ter- 
ner  and  Abney  &  Thomas,  for  respondent 

POPE,  J.  This  action  has  been  before 
thla  court  on  appeal  once  before.  The  de- 
cision may  be  found  In  39  8.  O.  281.  17  S.  £. 
977;  and  by  that  decision  a  new  trial  was 
ordered.  The  complaint  in  the  case  was  In 
three  paragraphs,  whereof  the  first  alleged 
the  corporate  character  of  the  defendant: 
the  second  alleged  that  on  the  21st  day  of 
October,  1890,  the  plaintiff  deposited  with 
the  defendant,  and  the  defendant  received 
from  the  plaintiff  on  deposit,  the  sum  of 
$800,  which  the  defendant  agreed  to  pay  to 
the  plaintiff's  order  one  year  after  said  date, 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum,  payable  semiannually  from 
said  date;  and  the  third  alleged  that  said 
sum  of  $800,  and  the  Interest  thereon,  was 
now  due  by  the  defendant  to  the  plaintiff, 
that  demand  had  been  made  therefor,  but 
the  defendant  refuses  to  pay  the  same  or 
any  part  thereof.  When  the  case  reached 
the  clrctilt  court  a  motion  was  made  by 
the  plaintiff  to  amend  his  complaint  This 
motion  having  been  granted,  the  plaintiff 
served  his  amended  complaint  whoein  be 
retained  the  first  two  paragraphs  of  the 
original  complaint,  but  having  omitted  the 
third  paragraph,  alleged  as  follows:  "{Zi 
That  before  and  at  the  time  said  sum  of 
money  was  deposited  in  said  defendant 
bank  by  this  plaintiff,  one  C.  J.  Iredell  was 
the  president  of  said  bank,  and  the  agent 
thei-eof,  to  receive  deposits  and  issue  inter- 
est bearing  certificates  therefor,  and,  as  sucb. 
advertised  that  said  bank  would  receive  de- 
posits and  Issue  Interest  bearing  certificates 
as  evidence  of  such  deposits.  (4)  That  the 
plaintiff,  with  knowledge  of  said  advwtlso- 


Digitized  by  Google 


S.  0.) 


BICKLET  V.  COMMERCIAL  BANK. 


887 


meat,  went  to  said  bank's  place  of  buBinesB 
on  tbe  21st  day  of  October.  1880,  in  tbe  city 
of  Columbia,  S.  C,  for  tbe  purpose  of  de- 
positing said  sum  of  mone;,  and  made  spe- 
cial Inquiries  of  said  Iredell  witb  reference 
to  said  Iwink  receiving  deposits,  and  the  rate 
of  Interest  It  allowed  thereon,  and  the  said 
Iredell  represented  to  the  plalntlflF  that  he 
was  authorized  by  said  bank  to  receive  de- 
posits for  it,  and  give  Interest  thereon  at 
the  rate  of  6  per  cent,  per  annum,  and  In- 
duced the  plaintiff  to  deposit  his  money  In 
said  bank.  (5)  That  the  plaintiff,  relying 
upon  the  representations  of  said  Iredell  and 
believing  that  he  was  depositing  his  money 
io  said  bank,  and  that  Iredell  had  the  au- 
thority, as  he  represented,  to  receive  the 
same,  and  relying  upon  the  credit  of  said 
bank  solely,  and  upon  its  ability  to  repay 
him,  delivered  the  said  sum  of  money  to 
Iredell,  who  deposited  it  in  said  bank,  and 
gave  this  plalntifT  a  cratiflcate,  of  which  the 
following  is  a  copy:  'Columbia,  S.  C,  Oc- 
tober 21,  1880.  I  hereby  certify  that  James 
D.  Bickley  deposited  with  C.  J.  Iredell,  man- 
ager, eight  hundred  dollars,  payable  to  his 
order,  properly  Indorsed.  It  is  agreed  that 
.said  sum  of  money  shall  remain  on  deposit 
for  one  year  from  the  date  thereof;  that  in- 
terest on  this  amount  shall  be  at  the  rate  of 
six  per  cent,  per  anniun,  payable  semian- 
nually. C.  J.  Iredell,  Manager.'  (6)  That 
after  the  plaintiff  had  parted  with  bis  money, 
and  the  same  had  been  deposited  In  said 
bank  by  said  Iredell,  the  president  and  agent 
of  said  bank  as  aforesaid,  the  said  Iredell 
fraudulently  induced  the  plaintiff  to  receive 
said  certificate  as  the  certificate  and  obliga- 
tion of  said  bank,  and  was  in  proper  form, 
and  as  good  as  a  printed  certificate  of  said 
bank;  that  it  was  valid  and  binding  upon 
the  bank,  and  It  was  responsible  for  it,  and 
would  pay  the  same;  the  plaintiff,  relying 
upon  such  representation,  and  believing  it  to 
be  true  that  tbe  said  paper  was  the  certifi- 
cate of  the  defendant,  and  was  in  proper 
form  and  valid,  took  the  same.  (7)  That 
before  the  beginning  of  this  action,  and  aft- 
er said  deposit  was  due  and  payable,  the 
plaintiff  presented  said  certificate  to  said  de- 
fendant, in  Columbia,  S.  C,  for  payment, 
and  the  same  was  refused  by  the  then  pres- 
ident, W.  G.  Childs,  who  was  the  successor 
of  said  Iredell,  upon  the  ground  that  said 
certificate  was  not  tlie  obligation  of  said 
bans,  and  that  said  bank  was  not  respon- 
sible for  it  (8)  That  said  deposit  was  at 
the  beginning  of  this  action,  and  is  now.  In 
the  possession  of  the  defendant  bank  as  tbe 
property  and  deposit  of  this  plaintiff,  and 
the  plaintiff  alleges  that,  if  the  said  certifi- 
cate is  not  the  obligation  of  said  deposit 
bank,  then  this  plaintiff  was  induced,  by 
the  false  and  fraudulent  representations  of 
said  Iredell,  the  president  and  agent  of  said 
bank,  as  hereinbefore  alleged,  to  deposit  the 
said  sum  of  money  with  the  said  bank,  and 
to  receive  the  said  ceitificate  as  the  eTldenoe 


thereof;  and  the  said  bank,  having  now  in 
its  possession  the  said  deposit  so  fraudulent- 
ly received.  Is  liable  to  the  plaintiff  therefor, 
and  there  is  now  due  the  plaintiff  thereon 
the  sum  of  ?800,  with  interest  from  the  21st 
day  of  October,  1800,  at  the  rate  of  six  per 
cent  per  annum,  payable  semiannually." 
And  the  plaintiff  prayed  for  Judgment  for 
$800  and  interest  and  costs. 

To  this  amended  complaint  the  defendant 
bank  interposed  its  answer,  wherein,  after 
admitting  its  corporate  capacity  at  the  times 
alleged,  and  that  0.  J.  Iredell  was  ita  presi- 
dent at  such  time,  denied  each  and  every  oth- 
er allegation.  Thereafter,  at  the  spring  term, 
1894,  of  the  court  of  common  pleas  for  Rich- 
land county,  the  action  came  on  for  trial  be- 
fore his  honor,  Judge  Fraser,  and  a  Jury. 
After  the  plaintiff  closed  his  testimony,  the 
defendant  moved  for  a  nonsuit,  which  was 
refused.  Defendant  then  introduced  testi- 
mony, to  which  the  plaintiff  replied.  Before 
the  Judge  delivered  his  charge,  certain  re- 
quests to  charge  were  made  by  defendant 
Some  of  these  requests  the  circuit  Judge  re- 
fused to  charge,  and  some  were  charged  in 
a  modified  form.  The  Jury  returned  a  ver- 
dict for  the  plaintiff,  and,  after  Judgment  was 
duly  entered  thereon,  the  defendant  appeal- 
ed from  tbe  same,  and  in  his  ground  of  ap- 
peal he  assails  certain  rulings  of  the  circuit 
Judge  as  to  the  competency  of  some  testi- 
mony; also  his  refusal  to  grant  the  motion 
for  nonsuit;  also  his  action  on  requests  to 
charge;  and,  finally,  that  he  erred  in  failing 
to  grant  the  motion  for  a  new  trial. 

We  will  consider  the  grounds  of  appeal  in 
their  natural  order. 

As  to  the  alleged  errors  of  the  circuit 
Judge  in  admitting  certain  testimony: 

(a)  "Because  the  witness  T.  J.  Gibson  was 
allowed  to  testify  against  the  objection  of 
the  defendant  that  he  has  been  requested  to 
solicit  deposits  for  the  defendant  bank." 
Now,  the  defendant  admitted  In  Its  answer 
that  Mr.  Iredell  was  its  president  at  the  pe- 
riod of  time  when  the  plaintiff  alleged  he 
made  the  deposit  in  question.  The  produc- 
tion of  its  by-laws  showed  that  the  directors 
of  the  defendant  bank  had  authorized  the 
president  to  receive  deposits  and  pay  inter- 
est thereon.  The  duty  of  the  president  of 
any  corporation  is  to  enforce  the  directions 
of  Its  board  of  directors.  If  they  are  legal. 
Hence,  If  the  president  of  the  bank  saw 
proper  to  employ  means  such  as  those  of  a 
soliciting  agent  for  deposits  to  obtain  such 
an  advantage,  and  if  it  would  throw  any 
light  upon  the  question  as  to  whether  the 
bank  sought  to  obtain  deposits  for  which  in- 
terest was  to  be  paid,  It  seems  to  us  that  the 
testimony  of  Mr.  Gibson  was,  In  that  view, 
competent  We  therefore  overrule  this  ex- 
ception. 

(b)  Exceptions  from  b  to  b.  Inclusive  (2  to 
7,  Inclusive),  raise  this  question,  whether  It 
Is  competent  by  parol  testimony  to  show 
that  tbe  contract  sued  on  was  the  contract 
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of  the  defendant  bank.  An  exact  copy  of 
tlUs  alleged  certlflcate  of  deposit  is  set  out 
In  the  complaint  already  Incorporated  In  this 
opinion,  and  therefore  need  not  be  repro- 
duced just  now.  An  Inspection  of  that  in- 
strument will  disclose  the  fact  that  the  de- 
fendant's name  nowhere  appears  there,  but 
that  It  is  in  its  body,  and  the  signature 
to  the  certificate  is  that  of  "C.  J.  Iredell,  Man- 
ager." In  the  former  decision  of  this  court 
In  this  case  the  court  held:  "The  cases  cited 
to  show  that  a  receipt  may  be  explained  by 
parol  evidence  have  no  application,  as  the 
paper  in  question,  an  ordinary  certificate  of 
fteposit,  has  none  of  the  elements  of  a  re- 
ceipt, but,  on  the  contrary,  is  more  like  a 
promissory  note;  for  It  is  cwtalnly  an  obli- 
gation to  pay  a  specified  sum  of  money  at  a 
time  stated,  with  Interest  at  a  ^>eclfled  rate. 
In  BUller  v.  Austen,  13  How.  218,  a  paper 
practically  Identical  In  form  with  this  was 
held  to  be  a  note,  upon  whlcb  the  Indorser 
was  held  liable,  as  In  case  of  an  ordinary 
note.  So  that  as  a  banning  to  this  Inrestl- 
gatlon,  the  character  of  this  owtlflcate  Is 
fixed.  It  will  be  rememb»ed  that  by  the 
pleading  of  the  plaintiff  It  Is  contended  that 
this  certlflcate  of  the  deposit  Is  that  of  the 
defendant,  but  the  defendant  denies  this 
proposition;  thus  an  Issue  of  fact  is  square- 
ly presented.  The  plaintiff  admits  that  the 
certlflcate  Is  not  signed  by  the  president  or 
cashlOT  of  the  def«idant  bank  as  such  offi- 
cers, and  atoo  that  there  Is  no  reference  to 
the  d^mdant  bank  in  the  body  of  the  certif- 
icate or  the  dpiatnre  thereto.  He  contrads, 
howerer,  that  his  money  was  paid  to  G  J. 
Iredell,  who  was  then  prraldent  of  the  bank, 
in  the  ImUdlng  devoted  to  the  business  of 
the  bank,  where  Its  offlcen  had  their  offices 
and  th^r  desks,  where  mon^  was  depoidted 
In  said  bank;  and  that  this  money,  aftw  be- 
ing paid  OTW  to  G.  J.  Iredell,  was  by  blm  at 
once  paid  Into  tbe  bank;  and  that  the  certif- 
icate In  qnesUon  was  written  ovt  by  0.  J. 
Ireddl  after  he  had  paid  orer  the  money 
Into  the  bank;  and  thst,  when  the  plaintiff 
was  handed  the  certificate  so  prepared  by 
the  said  Iredell,  he  complained  to  him  that 
it  was  not  In  the  usual  printed  form  of  cer- 
tfficates  of  deposit,  and  to  this  rononstrance 
of  the  plaintiff  the  said  Iredell  replied  that 
such  printed  forms  were  ont,  but  that  the 
bank  was  responsible  for  the  deposit,  and 
would  pay  it;  that  he  contracted  with  Ire- 
dell, as  president  of  the  defendant  bank, 
touching  said  deposit,  and  that  the  certif- 
icate Issued  to  him  said  Iredell  as  presi- 
dent of  the  bank,  and  though  signed  by  "a 
J.  Iredell,  Manager,"  It  is  the  certlflcate  of 
the  bank,  and  that  he  should  be  allowed  to 
show  such  state  of  facts.  It  wUl  be  noticed 
that  Iredell  does  not  pretend  that  It  Is  an 
obligation  personal  to  himself.  He  styles 
the  transaction  as  one  with  himself  as 
■'manager."  For  awhile  in  the  history  of 
this  state— we  apprehend  It  must  hare  been 
vwlng  to  the  strictness  obserred  In  the 


courts  of  law  as  opposed  to  that  of  equity— 
when  the  principal  was  disclosed  In  the  obli- 
gation signed  by  tbe  agent  a  recovery  could 
not  be  had  against  the  principal  thereon. 
Fash  V.  Ross.  2  HIU  (S.  C.)  294,  and  some 
cases  followed  in  Its  wake.    However,  in 
tbe  case  of  Bobertson  v.  Pope,  1  Rich.  Law, 
503,  it  was  settied  that,  when  the  principal 
was  disclosed  In  the  obligation  made  by  hla 
agent,  the  principal  was  in  law  responsible 
on  tbe  contract.    In  Tarver  v.  Garlington, 
27  S.  G  107,  2  S.  E.  846,  the  note  sued  on  in 
that  case  was  as  follows:  "$460.   On  tbe 
first  day  of  November  next  I  promise  to  pay 
Samu^  J.  T^aver  or  order  four  hundred  and 
sixty  dollars,  for  value  received,  with  iuterest 
from  date  at  the  rate  of  seven  per  cent, 
per  annum.   Witness  my  hand  and  seal  this 
March  22,  1884.    S.  D.  Garlington,  Agent" 
Action  was  commenced  by  Tarver  against 
Mrs.  Garlington  and  George  F.  Young,  al- 
leging that  the  said  note  was  made  by  them 
through  S.  D.  Garltngton  as  thetar  agent 
The  former  did  not  answer,  bat  George  F. 
Young  appeared  In  tbe  action,  and  demur- 
red, on  the  ground  that  tbe  plaintiffs'  com- 
plaint failed  to  state  a  sufficient  cause  of 
action.   Under  13ie  rules  for  the  construc- 
tiotf  <tf  pleadings,  said  Young  thereto  ad- 
mitted the  truth  of  the  tacts  as  alleged  In 
the  C(»nplalnt   The  circuit  judge  sustained 
the  demurrer,  but  this  court  on  appeal,  re- 
versed such  Judgment  holding  that  Young, 
having  admitted  that  S.  D.  Garlington  had 
mode  the  contract  as  his  agent  would  be 
held  bound  by  the  same  rule  ot  law  that 
govoms  these  eases  where  the  agent  in  the 
contract  Itsdf  discloses  who  his  principal  Is; 
and  In  the  opinion  of  the  court  it  Is  intend- 
ed that  there  may  be  exceptions  to  the  mle 
that  when  the  contract  as  written  falls  to 
disclose  who  is  the  principal,  no  recovery 
can  be  had  against  such  principal  th««on. 
In  the  case  of  Berkley     Tarrant  20  S.  C. 
674,  this  court  deemed  the  name  of  the 
payee  in  a  sealed  note,  which  sealed  note 
failed  to  disclose  the  name  of  any  payee,  to 
be  proved  by  parol  testimony.   In  the  case 
of  Bapley  v.  Klugh,  40  8.  U  134. 18  8.  E.  680. 
this  court  Blkiwed  the  terms  the  "R.  H. 
Wardlaw  homestead"  and  *'and  others"  In  a 
deed  to  be  proved  by  parol  testimony.   In  i 
tiie  case  of  Willis  v.  Hammond  (S.  G.)  10  S.  < 
E.  810,  this  court  held  that  when  a  written  < 
contract  falls  to  express  the  consideration,  i 
or  uses  tenns  requiring  explanation  to  be  i 
understood  and  applied,  or  Is  only  a  part  of  i 
a  general  whole,  It  Is  competent  to  supply  i 
the  missing  facts  by  evidence  of  all  the  i 
precedent  oral  arguments  of  the  parties.  I 
Now,  In  tiw  ease  at  bar.  If  you  depend  upon  I 
tbe  contract— certificate  of  deposit- which  I 
states  that  the  plaintiff  deposited  9800  witb 
"C.  J.  Iredell,  Manager,'*  and  is  signed  by  i 
"G  J.  Iredell,  Manager,**  bow  can  you  ever  i 
learn  of  whom  or  what  he  (Ired^)  Is  "Man-  i 
ager"?   It  Is  true,  sometimes  It  Is  held  that  i 
the  word  "Agent*'  w  any  other  word  Impljr-  i 
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Ing  agency,  when  added  bj  the  malcer  of  a 
note,  Is  treated  as  surplasage,  and  the  con- 
tract Is  held  to  be  that  of  the  person  sign- 
ing his  name  to  the  obligation.  But  we  ap- 
prehend that  snch  a  conclusion  In  a  court  of 
Justice  Is  always  based  upon  the  fact  that 
no  agency  exists.  Here  the  Issue  Is  square- 
ly made  by  the  plafntlfT  that  Iredell  acted 
IQ  the  transaction  for  the  defendant  bank, 
while  the  defendant  seeks  to  establish  that 
Iredell  acted  In  the  transaction  as  the  man- 
ager of  a  different  principal  than  the  bank, 
and  that  the  plaintiff  so  understood  at  the 
time  he  accepted  the  certificate  of  deposit 
now  in  question.  We  are  obliged  to  hold 
that  parol  testimony  Is  competent  In  such  a 
case  to  show  for  what  principal  Mr.  Iredell 
signed  such  certificate  as  "Manager";  and 
that  this  question  of  fact  Is  one  as  to  agen- 
cy, and  must  be  passed  upon  by  the  Jury. 
But  the  defendant  Insists  that  this  qaestlon 
baa  been  decided  adversely  to  the  plaintiff 
by  this  court  in  Its  former  decision  in  this 
case.  It  was  for  the  purpose  of  showing 
how  differently  the  pleadings  now  before 
the  court  were  from  those  in  the  first  hear- 
ing that  we  reproduce  the  allegations  of  the 
amended  complaint  Besides,  the  chief  Jus- 
tice, who  rendered  Judgment  In  the  first 
hearing  in  this  court  of  this  case,  was  ex- 
ceedingly careful  to  preserve  the  rights  of 
the  parties.  At  page  281,  39  S.  O..  and  page 
977,  17  S.  E.,  he  said:  "It  la  very  possible 
that,  if  the  parol  testimony  In  question  had 
been  offered  to  show  of  what  or  for  whom 
C.  J.  Iredell  was  manager,  It  would  have 
been  competent  (Inasmuch  as  the  terms  of 
the  paper  did  not  disclose  the  fact),  under 
the  cases  of  Mechanics*  Bank  of  Alexandria 
V.  Bank  of  Columbia,  5  Wheat  326;  Bald- 
win V.  Bank,  1  Wall.  234;  LIgon  r.  Irvine, 
1  Rich.  Law,  502;  Dnpont  v.  Perry  Co.,  9 
Blch.  Law,  2KS.  But  here  the  evidence  was 
offered  for  no  snch  purpose.  On  the  con- 
trary, it  was  offered  for  the  purpose  of 
showing  that  the  contract  upon  which  the 
plaintiff  sued  was  with  an  entirely  differ- 
ent person  from  the  one  named  In  the  paper 
delivered  to  the  plaintiff  as  evidence  of  said 
contract;  the  papa-  showing  that  the  con- 
tract was  made  with  C.  J.  Iredell,  manager, 
while  the  parol  testimony  objected  to  was 
intended  to  show  that  It  was  made  with  the 
chartered  bank  through  its  president,  and 
that.  toOt  tBtthout  the  sUghtsat  evidence  tend- 
ing to  ehow  that  the  president  had  any  au- 
thor&jf  whatever  to  make  $ueh  a  contract, 
or  had  ever  In  any  instance  signed  his  name 
as  manager  of  the  chartered  bank,  or  had 
in  any  way  ever  been  designated  as  such." 
(Italics  ours.)  The  testimony  offered  show- 
ed that  In  several  Instances  the  president 
received  the  money  to  be  deposited  In  the 
defendant  bank,  and  gave  certificates  there- 
for bearing  6  per  cent  interest  thereon,  pay- 
able semlannnally,  and  that  the  defendant 
bank  paid  such  certlflcatea.  The  by-taws  of 
the  bank  showed  that  Mr.  Iredell,  as  presi- 


dent, was  authorized  to  receive  deposits  on 
Intereet  The  testimony  of  Mrs.  Bickley 
and  Mrs.  Jumper  tended  to  show  that  Mr. 
Iredell,  as  president  of  the  defendant  bank, 
held  out  to  them  his  agency  for  the  bank  In 
their  transactions  with  the  bank  tonchlng 
this  deposit  of  $800l  These  exceptions  mnst 
be  overruled. 

The  next  division  of  the  appeal  compre- 
hends the  two  questions  relating  to  the  de- 
nial of  the  motion  for  nonsuit. 

1.  The  appellant  sui^sts,  as  the  certifi- 
cate of  deposit  negatives  the  idea  of  a  con- 
tract between  the  plaintiff  and  defendant, 
and  there  being  no  proof  of  misrepresenta- 
tion or  fraud  on  the  part  of  the  defendant 
bank  or  any  one  for  whom  it  was  responsible 
In  that  respect  therefore  the  motloD  should 
have  been  granted.  The  rule  Is  fixed  that, 
it  there  exists  any  competent  testimony  re- 
sponsive to  the  Issues  in  a  cause,  the  action 
must  be  submitted  to  the  Jury,  for  it  Is  no 
part  of  a  Judge's  duty  to  decide  upon  the 
sufficiency  of  the  testimony.  When,  there- 
fore, It  appears,  as  there  appears  in  this 
canse,  that  the  question  of  agency  or  no 
agency  of  the  defendant  in  the  certificate  of 
deposit  signed  by  *'C.  J.  Iredell,  Manager," 
Is  squarely  presented  by  testimony  thereon 
submitted  by  the  plaintiff,  the  motion  for 
nonsuit  ought  not  to  be  granted. 

2.  Again,  the  appelant  snggesta  that  the 
presiding  Judge,  in  refusing  the  nonsuit,  was 
controlled  by  the  Idea  that  the  term  "man- 
ager" was  synonymous  with  "agent,"  and 
that  this  was  error.  The  law  wisely  seeks 
substance,  and  not  form.  It  matters  little 
how  one,  who  is  acting  In  a  business  matter 
for  another  who  Is  his  prlndpal,  character- 
izes snch  agency.  The  question  is,  in  what 
capacity  did  he  act?  The  technical  name 
for  such  agent  may  be  "president,"  "cash- 
ier," "teller,"  "manager,"  "agent"  etc.;  but 
If,  in  the  discbarge  of  an  authorized  act  for 
his  principal,  the  person  who  acts  for  such 
principal  mistakes  or  misstates  his  technical 
name  as  to  his  capacity  to  act  for  his  princi- 
pal, such  mistakes  or  misstatements  will  not 
be  allowed  to  prejudice  the  rights  of  third 
persons  against  the  principal.  This  is  the 
principle  of  law  we  understand  the  circuit 
Judge  had  In  his  mind  when  he  used  the 
language  complained  of.  From  this  stand- 
point the  circuit  Judge  did  not  err. 

8.  We  may  dispose  of  exception  10  In  this 
connection,  for  it  seems  that  while  the  tes- 
timony  of  defendant's  witness  Mr.  G.  J.  Ire- 
dell was  being  taken  by  commission,  the 
plaintiff,  In  his  cross-interrogatories  3,  5,  7, 
and  9,  embodied  page  after  page  of  questions 
of  counsel  and  answers  of  this  witness  In 
another  action  pending  in  conrt;  and  now 
the  appellant  claims  "that  It  was  not  compe- 
tent In  snch  manner  to  hioorporate  the  evi- 
dence of  the  witness  In  another  cause  Into 
tliia  cause."  It  does  not  seem  to  ns  that  we 
should  lay  down  as  law  a  rule  which  may 
tend  to  crl^ile  a  party  who  may  wish,  on  a 
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cross-ezamlnation,  to  show  what  the  witness 
has  sworn  in  another  cause  on  the  same 
matters,  to  test.  It  maj  be,  his  credibility. 
The  circuit  judge  Is  wisely  vested  with  con- 
Elderable  discretion  in  the  examination  of 
witnesses,  but,  inasmuch  as  he  did  not  view 
the  matter  complained  of  as  the  appellant 
does,  we  are  not  Inclined  to  hold  that  the 
circuit  Judge  was  in  error  in  this  matter. 
This  exception  Is  overruled. 

4.  The  eleventh  exception  complains  that 
the  plaintiff's  counsel  were  allowed  to  com- 
ment npon  the  said  cross-lnterrogatorles 
Xos.  8.  5,  7,  and  9.  as  the  testimony  of  the 
witness  C.  J.  Iredell,  after,  in  his  replies 
thereto,  he  bad  not  admitted  or  denied  the 
same.  Now,  in  the  "case,"  we  And  not  the 
faintest  allusion  to  any  objection  by  defend- 
ant's counsel  to  any  matter  embraced  in  the 
argument  of  plaintiff's  counsel.  The  "case" 
states:  "At  the  conclusion  of  the  argument, 
the  presiding  Judge  delivered  the  following 
charge."  Surely,  at  this  day,  it  Is  not  neces- 
sary to  say  that  this  court  will  refuse  to 
consider  on  appeal  a  matter  to  which  the 
attention  of  the  circuit  judge  was  never 
called,  or  upon  which  he  made  no  ruling  one 
way  or  the  other.  This  exception  is  over^ 
ruled. 

The  third  division  of  the  grounds  of  ap- 
peal may  be  said  to  consist  of  that  excep- 
tion relating  to  the  refusal  of  the  circuit 
Judge  at  the  close  of  argnn^ent  to  dismiss 
the  complaint  The  exception  Is  In  these 
words:  "(12)  Because,  after  the  close  of  the 
testimony,  In  the  argument  of  counsel,  his 
honor,  the  presiding  Judge,  refused  the  mo- 
tion of  defendant  to  dismiss  the  complaint, 
because  the  evidence  bad  established  the 
fact  tliat  there  was  no  cause  of  action  on 
the  part  of  the  plaintiff  against  the  defend- 
ant" In  bis  argument  the  defendant  treats 
this  twelfth  ground  of  appeal  as  a  motion 
for  a  nonsuit  It  Is  usually  the  case,  In  Jury 
trials,  that  a  motion  for  nonsuit  follows  im- 
mediately after  the  close  of  plaintiffs  testi- 
mony. The  appellant  lays  stress  upon  the 
character  of  the  c^Acate  of  deposit,— the 
fact  as  he  urges,  that  by  its  very  terms  it 
negatives  any  cmitract  between  plaintiff  and 
defendant,— aa  his  gronnd  for  this  motion 
for  nonsuit  Having  already  considered  tlils 
matter  In  disposing  of  tbe  eighth  groand  of 
appeal,  we  will  cratent  onrselrea  with  the 
observation  tliat  we  are  still  satlafled  with 
the  views  there  expressed.  We  overrule  this 
exception. 

The  last  division  of  appellant's  exceptions 
will  embrace  tbose  relating  to  the  alleged  er- 
rors of  the  circuit  Judge  in  disposing  of  the 
defendant's  request  to  charge.  The  thlr^ 
teentb  exc^ition  Is  as  follows:  "Because  bis 
bonor,  the  presiding  Judge,  refused  plain- 
tiff's seventh  request  to  charge,  to  wit: 
rmat  the  Instrnment  sued  on  la  coociusiTe 
evidence  that  tlie  contract  was  not  made 
with  defendant  bank,  unless  it  la  i«oven  to 
the  aatlsfactton  of  the  Jury  tiiat  the  plaintiff 


was  induced  to  take  It  by  the  fraudulent 
representations  of  C.  J.  Iredell,*— but  modi- 
fied the  same  by  adding  thereto:  'W^,  that 
which  is  prima  fftcle  Is  always  ooncluslver 
unless  you  remove  it  Therefore  it  Is  conclu- 
sive evidence  it  was  made  with  G.  J.  Iredell, 
and  not  with  the  bank,  unless  yon  are  satis- 
fled  that  Iredell  bad  the  right  to  act  for  the 
bank.  With  these  explanations,  that  prop- 
osition of  law  la  correct'— defendant  urging 
as  error  that  the  said  modification  was  cal- 
culated to  lead  the  Jury  to  believe  that  It  was 
not  necessary  for  the  plaintiff  to  prove  ttiat 
there  was  fraud  or  misrepresentation  on  the 
part  of  the  witness  C.  J.  Iredeil,  but  upon 
simply  proving  that  he  bad  authority  to  act 
for  the  bank,  they  might  find  for  the  plain- 
tiff." After  reflection,  we  are  not  able  to 
agree  with  the  appellant  ttiat  the  modifica- 
tion of  the  request  to  charge,  as  made  by 
the  circuit  Judge,  would,  or  might  cause  the 
Jury  to  believe  that  It  was  not  neceraary  for 
plaintiff  to  prove  that  there  was  fraud  or 
misrepresentation  on  the  part  of  the  witness 
O.  J.  Iredell,  but  that,  if  the  plaintiff  proved 
that  Iredeil  had  authority  to  act  for  the 
bank,  It  would  justify  the  Jury  in  rendering 
a  verdict  for  the  plaintiff.  A  Judge,  like  any 
one  else,  in  law  must  be  judged  to  have 
meant  what  he  actually  said,  or  what  Is 
naturally  and  dlrectiy  deducible  from  what 
he  did  say.  What  he  did  say  was  that 
prima  fade  the  certificate  of  deposit  in  this 
case  was  to  be  held  as  that  of  Charles  J. 
Iredell  as  an  Individual  until  such  prima 
facie  view  of  It  was  removed  by  testimony 
here  offered  that  Charles  J.  Iredell  acted  for 
the  bank  (defendant)  in  making  the  certifi- 
cate of  deposit.  There  Is  no  duty  In  a  Judge 
to  charge  upon  abstract  jH'oposItions  of  law; 
he  must  mean  tliem  to  fit  the  facts  In  testi- 
mony. This  testimony  did  not  stop  at  sim- 
ply stating  that  Mr.  Iredell  was  authorizett 
by  the  bank  as  its  president  to  receive  de- 
posits, bat  that  he,  as  such  president  and  un- 
der such  anthority,  did  receive  deposits,  not 
only  for  tbe  plaintiff,  but  from  other  de- 
positors in  said  bank.  The  circnlt  judge  no- 
where restricted  the  jury  to  an  inquiry  as  t» 
whether  the  bank  bad  merely  authorized  Its 
president  Mr.  Iredell,  to  reocdve  deposits. 
Let  the  exception  be  overruled. 

The  fourteenth  exception  was:  "Because 
his  htmor  modified  plaintiff's  seventh  reqnest 
to  charge,  by  indicating  his  opinion  that  ft 
did  not  have  much  to  do  with  the  case." 
There  Is  nothing  to  Indicate  that  the  Judge 
ever  uttered  me  word  that  could  be  tortured 
into  an  oidnlon  that  the  seventh  reqaest  did 
not  have  much  to  do  with  the  case.  This 
exertion  1b  overTuled. 

The  fifteenth  exceptim  Is:  "Because  Us 
honor  refused  defendant's  tenth  request  to 
charge:  That  this  being  an  action  at  law, 
founded  upon  contract,  it  cannot  be  sustained 
by  proof  that  the  money  in  questttm  was 
deposited  by  Iredell  to  his  credit  as  manacer 
of  the  partnership  bank,— that  la^  by  the  M 
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bank,— «Tai  by  breacih  of  trnat.  mtless  tiie 
jiuy  believe  tbat  Ireddl  nad,  or  was  held 
ont  b7  the  bank,  the  defendant  in  this  case, 
to  have,  aatbority  to  receive  deposits,  and 
that  the  d^osit  was  actually  made  with 
the  defmdant  bank/— bnt  modified  the  same 
by  adding  thereto:  'That  is  the  law  aB 
modified:  If  Ireddl  bad  no  connection  with 
the  bank  whatever,  and  frandulently  got  this 
money  from  the  plaintiff  In  this  case,  and 
deposited  It  in  the  bank,  this  bank  would 
not  be  liable  In  an  action  at  law;  this  would 
be  an  action  on  the  equity  side  of  the  court,' 
— thus  Indicating  that,  in  his  opinion,  the 
fact  that  Iredell  was  pre^dent  of  the  de- 
fendant bank  would  establish  a  different 
rule,  and  would  sustain  the  present  action, 
«ven  tbougb  the  deposit  was  not  actually 
made  with  It"  There  Is  room  Just  here  for 
some  nice  distinctions,  but  we  do  not  know 
that  we  would  be  justified  in  entering  upon 
any  field  save  that  selected  by  the  appel- 
lant or  Indicated  by  the  substance  of  this 
^exception.  To  business,  then;  The  appelant 
soi^cht  by  his  request  to  charge  to  have  the 
circuit  Judge  announce  as  tbe  law  govemlog 
this  case  that  here,  being  a  contract  In  the 
■Shape  of  a  certificate  of  deposit,  an  action 
cannot  be  sustained  tb««on  upon  proof  that 
the  money  was  deposited  by  Iredell  to  his 
■credit  in  defendant  bank,  as  manager  of  the 
old  partnership  bank,  unless  tbe  further  facts 
Are  iMlieTed  to  exist,  namely,  that  Iredell 
as  president  was  held  out  by  the  defendant 
as  clothed  by  it  with  authority  to  receive 
deposits,  and  that  tbe  dqtosit  by  plaintiff 
was  actually  made  In  this  bank.  Now,  the 
Judge  sustained  the  request,  except  he  stated 
that  If  Iredell  had  no  connection  with  the 
bank  whatever,  and  fraudulwtiy  got  this 
money  from  the  plaintiff,  and  deposited  this 
money  In  this  bank,  the  bank  would  not  be 
liable  in  law,  but  would  be  In  equity.  Again, 
we  cannot  say  that  the  modification  as  made 
by  the  circuit  judge,  when  constmed  care- 
fully, would  naturally  lead  to  the  conclu- 
sion tbat  the  judge  thought  the  fact  that 
Iredell  was  president  of  the  bank  would  es- 
tablish a  different  rule,  and  would  sustain 
tbe  present  action,  even  though  the  deposit 
was  not  made  with  It  It  Is  quite  true  that 
If  Mr.  Iredell  bad  not  been  president  of  this 
bank  when  he  deposited,  as  alleged,  the 
money  of  the  plaintiff  to  his  (Ireddl's)  credit 
as  manager  In  said  bank,  and  there  was  no 
privity  between  the  plaintiff  and  tbe  defend- 
ant, tbe  plaintiff  could  not,  at  law,  have 
sued  the  bank  for  that  money,  for  the  bank 
would  bare  owed  him  no  duty  enforceable 
at  law  touching  a  deposit  entered  by  another 
person  as  bis  own.  A  resort  to  equity  would 
have  beai  necessary  to  show  a  duty  of  the 
defendant  to  the  plaintiff,  arising  from  some 
breach  of  duty  on  the  part  of  the  depositor. 
Now,  all  tbe  Judge  did  was  to  preserve  the 
distinction  In  the  law.  No  111  effects  could 
follow  to  the  defendant  therefrom.  The  ex- 
ception must  therefwe  be  oyermlfld. 


The  next  ^c^on  (tbe  ^teenth)  is  as 
follows:  "Because  bis  honor  refused  defend- 
ant's tw^fth  request  to  charge:  'That  nei- 
ther of  the  resolutions  of  the  board  of  dl- 
rectora,  Introduced  in  evidence,  authorized 
Iredell,  as  president,  to  receive  deposits,  ex- 
cept In  the  mannw  prescribed  for  tbe  man- 
agement of  tbe  bank,'— but  modified  the  same 
by  saying:  'What  I  have  to  say  Is  this: 
The  supreme  court  has  ruled  on  it,  and  I 
will  liave  to  follow  it,  whatever  my  views 
may  be;'  but  If  the  president  was  author- 
ized by  tbat  resolution  to  establish  a  savings 
department,  and  borrow  money  at  four  per 
cent,  then,  if  the  resolution  did  not  go  any 
further  to  say  by  whom  It  was  done.  If  the 
president  represented  himself  to  outsld»s 
that  he  bad  authority  to  borrow  at  six  per 
coit.,  I  think  the  bank  would  be  liable.  The 
question,  then,  would  be.  not  between  out- 
siders and  the  bank,  but  between  the  bank 
and  its  president  whether  he  was  transcend- 
ing the  authority  which  he  had.  If  they 
gave  him  authority  to  borrow  money,'  *or 
receive  deposits  and  pay  interest,  that  is 
enough  to  justify  outsiders,  without  further 
notice.  Therefore  I  cannot  charge  that 
cepUon  as  modified,*— thweby  indicating  that 
the  question  was  to  be  detmnlned  solely 
by  the  represoitations  made  by  the  presi- 
dent, Iredell,  as  to  his  authority  to  borrow 
mon^."  We  do  not  think  that  the  deduc- 
tion of  the  app^nt  that  thereby  the  circuit 
Judge  indicated  that  tbe  question  was  to 
be  deto^lned  solely  by  the  representations 
made  by  the  president,  Iredell,  as  to  his 
authority  to  borrow  money,  is  well  founded. 
Certainly  the  circuit  Judge  nowhere  says 
any  such  thing.  On  the  contrary,  in  the  sup- 
posed case.  If  tbe  bank  authorized  the  es- 
tablishment of  a  savings  department  with 
Interest  for  depositors,  and  no  particular  per- 
son as  a  bank  official  was  charged  by  tbe 
bank  with  tliis  woric,  then,  If  the  president 
held  himself  out  to  others  as  clothed  with 
tbe  power,  and  tbey  took  him  at  his  word 
and  deposited  their  money  with  the  bank, 
the  bank  would  be  liable  therefor  to  such 
depositors.  This  is  good  law.  Let  the  ex- 
ception be  overruled. 

The  next  exception  Is  the  seventeenth, 
which  Is  as  follows:  "(17)  Because  his  hon- 
or  refused  defendant's  thirteenth  request  to 
charge  'that  tbe  answer  of  the  witness  C. 
J.  Iredell  to  tbe  deventh  direct  Interroga- 
tory, that  the  money  was  placed  on  deposit 
on  the  name  of  J.  D.  BIckley,  and  he  took 
the  certificate,  is  shown  by  the  context  and 
his  answer  to  the  thirteenth  Interrogatory 
to  have  referred  to  a  deposit  In  the  Depos- 
itors' Co-operative  Association,  not  to  a  de- 
posit in  the  defendant  bank.' "  The  Judge 
was  clearly  right  in  refusing  to  make  any 
such  charge,  for  he  would  have  chained  upon 
tbe  facts  if  he  had  undertaken  to  do  so; 
and  this  he  was  Inhibited  l^^  thB  constltn- 
tion  from  doing. 

The  last  exertion  Is  the  dghtomtb:  **Be- 


Digitized  by  Google 


893 


SOUIHBASTBBN  BBPOBTBR.  Vol.  2L 


cann  Ui  bonw.  ttte  prasldlng  Jndg^  refused 
defendant's  motion  for  a  new  trial  of  said 
came,  baaed  upon  the  alleged  errors  of  his 
bonor  In  tbe  admisslcni  of  testimony,  and 
upon  tbe  faflnxe  of  tbe  plaintiff  to  Introdnce 
any  testimony  to  sbow  tbat,  by  tiie  use  of 
tbe  term  *manager,*  Ireddl  was  antborlzed 
Intoided  to  bind  the  bank."  As  will  be 
aeea,  tbls  Inrolves  two  propositions.  The 
first,  relating,  as  It  does,  to  alleged  errors 
In  tbe  cbrcult  jndge  In  tbe  admission  of  tes- 
timony, we  bare  already  seen  Is  lintenaUe. 
The  second  refers  to  tbe  fftUnre  of  the  plabi- 
tlff  to  Introdnce  any  testimony  that  tbe  nse 
of  tbe  term  *'managei"  by  Ired^  was  au- 
thorised or  Intended  to  bind  the  bank.  No 
donbt  the  presiding  Judge  concelTed  that  the 
defendant  had  been  accorded  a  tair  trial; 
that  a  Jury  of  the  Tlclnage  had  found  tbe 
issue  ai^inst  It;  and  tbat  tbe  same  Idea 
can  be  conrcjed  both  by  direct  and  by  In- 
direct m«tns;  In  other  words,  to  enlarge 
the  last  somewhat,  a  man  may  directly  and 
positively  appoint  A.  his  ag&at,  and  give 
public  notice  thereof.  The  same  man  may, 
without  any  direct  and  posltlre  appointment 
of  A.  as  his  agent,  Just  as  effectually  In  law 
make  sncb  apptrfntment  by  Indirect  means, 
such  as  allowing  A.  to  assert  that  he  is 
such  agent,  allowing  falm  while  claiming  to 
be  such  agent  to  occupy  the  principal's  place 
of  business,  and  conduct  while  there  the 
principal's  buslness,--all  cf  which  Is  fully 
ratified  by  said  prlndpal,  Tbe  circuit  Judge 
did  not  err  here. 

It  U  the  Judgment  of  this  court  that  the 
Judgment  of  the  drcnlt  court  be  affirmed. 

KcIVBB,  a  X  (dissenting).  It  seems  to  me 
tbat  tbe  material  questicms  raised  by  this  ap- 
peal haTe  been  decided  by  the  conclnslons 
reached  unda  the  ftniner  appeal  In  this  case, 
r^rted  In  80  S.  a  281. 17  S.  E.  977,  adverse- 
ly to  tbe  reanilt  reached  in  the  opinion  pre- 
pared by  Mr.  Justice  POPB  under  tbe  pres- 
mt  appeal,  and  therefore  I  cannot  concur  In 
such  resnlt.  Time  will  not  permit  any  ex- 
tended discussion  of  the  several  points  pre- 
sented toy  this  appeal,  and  hence  I  must  con- 
tent myself  with  simply  indicating,  very 
briefly,  some  of  my  reasons  for  dissenting. 

Tinder  tbe  former  appeal  it  was  held  tbat  It 
was  not  competent  to  introduce  parol  testi- 
mony to  show  that  the  paper  offered  In  evi- 
dence,—the  certificate  of  deposit,— constitut- 
ing the  evidence  of  the  contract  which  con- 
stituted the  basis  of  plaintiff's  action,  was 
really  Intended  to  bind  the  defendant  bank. 
In  the  former  opinion  the  following  language 
Is  used:  "It  Is  quite  clear  tbat  tbe  terms  of 
this  paper  not  only  do  not  Imply,  but  ex- 
pressly repel,  the  idea  tbat  the  chartered  bank 
was  In  any  way  bound  thereby,  or  In  any 
way  referred  to  therein.  On  the  contrary, 
the  paper.  In  express  terms,  refers  to  and 
purports  to  bind  a  totally  different  person; 
tot,  in  law,  Iredell,  as  manager  of  the  part- 
nership bank,  or  as  manager  of  the  Depos- 


itors* Oo-«peratiTe  Association,  and  as  presi- 
dent of  the  chartered  bank,  are  entlrdy  dis- 
tinct and  different  persooa.  So  that,  com 
if  it  »Jiould  be  coneeied  tfiat  Iredell,  «  preri- 
dent  of  Ae  ehartered  bank,  had  the  jwtccr  to 
bind  the  bank  by  tueh  a  paper  ss  this  (Italics 
mine]  <a  concession  wblcb  I  am  not  now  pre- 
pared to  makej,  there  Is  nothing  whatever, 
either  In  the  body  of  the  pap^  or  In  its  sig- 
nature, to  which  alone  we  can  look,  which 
shows  that  he  attempted  or  Intoided  to  ex^ 
else  such  E  power."  Then  follows  a  quo> 
tation  from  Greenleaf  tm  Bvidence,  wblcb 
seems  to  me  very  appropriate  to  the  presoit 
inquiry,  but  which  need  not  be  repeated  here, 
as  It  Is  set  forth  In  tiie  former  opinion.  It  Is 
true  tbat  It  was  said  In  the  former  opinion 
that  it  was  "very  possible  tbat,  If  tbe  parol 
testimony  In  question  bad  been  offered  to 
show  of  what  or  for  whom  G.  J.  Iredell  was 
manager,"  It  would  have  been  competent, 
and,  although  that  view  was  expressed  as 
possible  only,  yet  I  am  free  to  confess  that  I, 
tb««,  was  vei7  much  Inclined  to  adopt  tbat 
view;  but  I  must  add  that  subsequent  Inves- 
tigation and  reflection  has  tended  to  shake 
my  oonfldence  In  such  view,  as  there  Is  noth- 
ing whatever  on  the  face  of  the  paper  even 
to  suggest  that  the  defendant  bank  may  have 
had  some  connection  with  It,— not  even  the 
appearance  of  the  name  of  such  bank  written 
or  printed  on  the  ma^n.  Inasmuch,  how- 
ever, as  there  was  no  evidence  whatever  In 
tbe  case  tending  to  show  that  Iredell  evw.  In 
a  single  Instance,  signed  his  name  as  "man- 
ager" of  the  defendant  bank,  or  was  ever 
known  or  regarded  as  sncb,  while,  on  the  con- 
trary, there  was  evidence  that  be  was  so 
known  and  regarded  In  conducting  tbe  affairs 
of  the  partnership  bank,  and  was  in  tbe  habit 
of  signing  certificates  of  deposit  made  with 
the  partnership  bank,  as  well  as  with  the 
Depositors'  Co-operative  Association,  *'C.  J. 
Iredell,  Manager,"  the  question  whether  It 
was  competent  to  offer  parol  evidence  to  show 
for  whom  or  of  what  Iredell  was  manager 
becomes  an  Immaterial  Inquiry,  as  there  is 
no  evidence  which  could  give  rise  to  soch  an 
Inquiry.  Indeed,  the  Indlspnted  fact  appear- 
ing in  tbe  testimony  that  while  the  defeod- 
ant  bank,  when  It  first  went  Into  operation, 
used  some  of  the  blank  certificates  of  deposit 
prepared  for  tbe  partnership  bank,  with  the 
word  "Manager"  printed  at  the  bottoni,  but 
with  that  word  erased  or  written  over  with 
the  word  "President,"  conclusively  shows 
that  Iredell,  when  acting  for  the  defendant 
bank,  did  not  style  himself  "Manager,"  but 
"President" 

It  Is  contended,  however,  tbat  the  case 
presents  Itself  in  an  entirely  different  aspect 
from  that  which  it  wore  at  the  first  trial,  by 
reason  of  the  amendment  of  the  complaint 
made  since  the  former  decision  of  the  court, 
whereby  fraud  Is  distinctiy  charged,  m  that 
the  plaintiff  was  induced  to  accept  tbe  papei^ 
the  certificate  of  deposit— in  its  present  form 
by  tbe  fraudulent  misrepresentations  of  Irs- 
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ddL  OtmceOSng,  tm  the  purpose  ot  tbia  In- 
quiry, tbat  tbBM  Bdditloiua  ajlegattons  in  tbe 
amended  oomplaint  are  true,  tben  It  seems  to 
me  tbat  tbe  plaintiff  states  a  case  for  tbe  re- 
formation of  the  Instniment  erldencbiff  tbe 
ctmtract  for  the  toeocb  of  which  he  brings 
bis  action,  so  as  to  eqtress  tbe  real  intent  and 
terms  of  svcb  contract,  and  such  a  case  Is 
witbin  tbe  exdnslve  Jurisdiction  of  tbe  court 
of  equity.  It  Is  true  that  it  Is  often  said.  Id 
genravl  terms,  that,  in  cases  of  fraud,  courts 
of  law  and  equity  have  concurrent  jurisdic- 
tion. While  that  may  be  cmiceded  as  a  gen- 
eral propoirition.  yet  it  Is  not  universally  true. 
In  2  Pom.  Dq.  Jur.  {  872,  that  dlstlngnlshed 
author  classlfles  tbe  cases  In  which  a  court 
of  law  may  take  Jurisdiction  and  those  which 
appropriately  bdong  to  a  court  of  equity, 
among  which  latter  he  places  cases  for  the 
reformation  of  a  written  Instrument  so  as  to 
make  It  express  the  real  intention  of  the  par- 
ties; and  In  1  Pom.  Bq.  Jur.  SS  171,  172,  168, 
It  Is  said  a  case  for  the  reformation  of  a 
written  instrument  Is  within  the  exclusive 
Jurisdicti<Hi  of  the  court  of  eqnlty.  This  is 
obvious,  for  the  reason  that  a  court  of  law 
has  no  machinery  by  which  the  end  desired 
can  be  attained.  It  Is  true  that,  since  the  re- 
formed procedure  Instituted  by  tbe  Code,  a 
plaintiff  may  unite  In  tbe  same  complaint 
equitable  and  legal  causes  of  action,  when 
otherwise  permissible,  and  therefore,  in  tbe 
same  c<Hnplalnt,  a  plaintiff  may  aide  for  a  ref- 
ormation of  a  written  contract  as  well  as  for 
damages  sustained  by  reason  of  a  breach  of 
such  ocmtract;  yet  it  is  equally  true  that,  in 
such  a  case,  the  equitable  cause  of  action 
must  be  tried  by  the  tribunal  appropriate  to 
that  end,  and  the  legal  cause  of  action  by  its 
appropriate  tribunal.  Adickes  v.  Lowry,  12 
S.  0. 97,  recognized  and  followed  in  numerous 
other  cases.  So  that  it  seems  to  me  tbat  the 
plaintiff  could  not  recover  against  tbe  de- 
fendant any  damages  for  the  breach  of  tbe 
contract  set  out  in  tbe  complaint  as  the  basis 
at  his  action  until  he  had  Just  obtained  a  de- 
cree of  the  court  of  equity  for  the  reforma- 
tion of  such  contract,  so  as  to  make  It  express 
tbe  real  Intentions  of  the  parties  at  the  time 
it  was  entered  Into.  Tbe  fact  that  the  de- 
fendant may  not  have  made  any  request  to 
have  the  equitable  and  legal  Issues  tried  sep* 
arately  by  the  tribunals  appropriate  to  each 
cannot  aCfect  the  question,  for  it  Is  a  matter 
of  Jurisdiction,  and  If,  as  we  have  seen,  the 
coui-t  of  equity  has  exclusive  Jurisdiction  of 
the  question  of  reformation  of  the  terms  of 
the  written  contract,  then  any  attempt  of  a 
court  of  law  to  render  Judgment  upon  such 
an  Issue,  even  by  the  consent  of  defendant 
implied  from  want  of  obJectloD,  would 
amount  to  nothing,  because  of  tbe  lack  of 
Jarlsdictlon.  For  the  reasons  above  indi- 
cated, without  going  Into  any  of  the  other 
questions  presented  by  this  appeal  I  think  tbe 
Judgment  of  the  circuit  court  should  be  re- 
versed, and  tbe  case  remanded  to  tbat  court 
for  a  otew  triaL 


(M  ol  mi 
BIARTIN  T.  KBNDRIOK  et  aL 

(Supreme  Court  of  Geor^o.    Aug.  6,  1894.) 

Ksw  Tbiait— Newlt-Disoovbsbd  Bvidbkob. 

l^e  evidence  wBrranted  tbe  verdict.  Tbe 
newly-discovered  evidence,  if  trae,  would  only 
toid  to  discredit  tiie  plaintifTs  witnesyes,  and 
vrould  throw  no  direct  light  of  its  own  upon  the 
coDtroversy.  llie  court  did  not  err  in  denying  a 
new  trial. 
(Syllabos  by  the  Court) 

Error  from  superiw  court,  Cam^  counly; 
S.  W.  Harris,  Judgei 

Action  by  L.  Kendrick  and  anotlier  against 
J.  B.  MarUn.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Tbe  following  is  tbe  (^lal  report: 

Kendrick  &  Jones  sued  Martin  in  trover  to 
recovcar  certain  cross-ties,  and  obtained  a  ver- 
dict for  (97.21.  Defendant  moved  for  a  new 
trial,  and,  bis  motion  being  overruled,  except- 
ed. The  motion  contained  the  grounds  that 
tbe  verdict  was  contrary  to  law,  evidence, 
etc.;  and  that  a  new  trial  should  be  granted 
because  of  newly-discovered  testimony.  la 
support  of  tbe  last  ground,  movant  produced 
tbe  affidavit  of  J.  O.  MnUlnlx.  to  tbe  following 
effect:  He  learned  fnnn  Uartln,  several 
years  ago,  tbat  some  posts  on  one  side  of  tbe 
railroad  near  iiie  house,  which  had  been  sawed 
out  ot  cross-ties  by  Martin,  belonged  to  W. 
O.  Adamson  and  0.  P.  Gordon,  and.  wlsbii^ 
tbe  posts,  apidled,  to  tbe  best  of  bis  recoUec- 
tloD,  to  Adamson  to  buy  them,  stating  tbat  be 
bad  been  informed  by  Martin  that  tbey  be- 
longed to  liim  and  Gordon;  and  Adamson  re* 
plied  tbat  they  did  not  want  to  sell  them, 
that  they  needed  or  wanted  to  use  ttiem  them- 
selves. Also,  the  affidavit  of  J.  K.  P.  Gray, 
tbat.  a  few  yean  since,  he  applied  to  MartlUt 
who  was  tben  running  a  aawnaiU,  to  get  soma 
posts;  he  did  not  have  ai^,  and  referred  him 
to  Gordon  and  Adamson,  aa  having  some  on 
tbe  railroad  near  bis  bouse,  which  tie  bsd 
sawed  for  them  out  of  some  cross-ties;  that 
be  saw  Adamson,  and  proposed  to  buy  tiie 
posts,  after  tils  saying  they  belonged  to  him 
and  Gordon,  and  Adamson  agreed  to  sell  him 
the  posts,  and  figured  on  the  price,  and  de- 
pon^t  found  tbey  would  cost  him  about  five 
cents  apiece,  and  did  not  buy.  Also,  tbe  affl^ 
davit  ctf  J.  li.  Lyle,  that  a  few  years  ago  he 
was  at  Martha's  sawmill,  and.  while  there, 
Gord<Hi  came  to  the  mill  with  a  wagon,  and 
Martin  aslied  him  If  be  tiad  come  for  bis 
posts,  saying  he  had  not  yet  sawed  tbem,  to 
which  Gordon  replied  tliat  he  bad  not  come 
for  the  posts  but  for  some  lumber,  and  would 
come  after  the  posts  another  time.  Also,  the 
affidavits  of  Martin  and  lils  counsel  tbat  tbey 
were  Ignorant  of  tbe  facts  stated  In  these 
affidavits  until  after  the  trial,  and  that  MuUl- 
ntx,  Lyle,  and  Gray  were  of  good  cliaracter 
and  worthy  of  belief.  Martin  made  affidavit, 
also,  that  he  used  due  diligence  to  discover 
evidence  and  prepare  for  triaL  By  way  of 
counter  showing,  plaintiffs  used  tbe  affidavit 
of  Gordim  that  Uulllnlx  never  applied  to  taim 
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to  purchase  any  posts,  and  deponent  never 
had  any  conversation  with  him  either  alone 
or  with  Adamson;  that  Lyle  is  mistalien,  be- 
cause the  time  Lyle  claims  deponent  went  to 
Martin's  mill  after  lumber  was  before  Martin 
sawed  the  ties,  before  the  levy  upon  the  ties, 
and  long  before  Martin  ever  had  any  connec- 
tion with  the  ties.  Also,  the  affidavit  of 
Adamson,  that  MuUinix  and  Gray  are  mis- 
taken as  to  the  conversation  referred  to;  that 
several  persons  came  to  him  after  the  differ- 
ence arose  with  Martin,  to  talk  about  the 
posts,  but,  regarding  them  as  sent  by  Ma^lln 
to  make  evidence,  he  was  always  guarded 
In  his  conversation;  that  be  told  Martin, 
Gordon,  and  others  that,  if  the  posts  could 
l>e  sold  for  the  value  of  the  ties,  the  money 
would  settle  the  mattw,  and  may  have  told 
Gray  and  Mullinlx  the  same  thing,  and  Gray 
may  have  figured  on  the  matter,  but  deponent 
never  claimed  the  posts  and  offered  to  sell 
them,  nor  did  be  ever  do  or  say  anything  to 
ratify  Martin's  taking  possession  of  the  ties; 
that,  before  the  ties  were  taken  by  Martin, 
deponent  tried  to  sell  them,  and  talked  to 
people  about  getting  them  hauled  to  town  or 
some  other  station,  and  honest  men  may  at 
this  distance  of  time  mix  np  ties  and  posts  In 
their  memory;  and  that  Gray,  Mullinlx,  and 
Lyle  were  friendly  and  near  neighbors  of 
Martin.  Upon  the  trial,  Gordon  testified  as  a 
witness  for  plaintiffs:  He  was  attorney  for 
Kendrlck,  who  had  a  claim  against  Kilgare, 
who  bad  been  getting  ties  near  the  railroad, 
not  far  from  the  defendant,  and  this  claim 
was  adjusted  by  taking  some  of  the  ties  which 
were  scattered  about  over  the  woods.  Defend- 
ant shortly  after  came  to  him  to  get  him  to  saw 
ties  Into  posts,  but  witness  never  agreed  to  It 
Witness  did  not  know  the  amomit  or  number 
of  the  ties,  but  defendant  afterwards  told  him 
he  had  sawed  up  about  the  number  set  out  In 
the  summons  (the  suit  was  begun  In  a  Justice's 
court),  and  they  were  worth  the  amount  set 
out  in  the  summona  He  never  ratified  the 
act  ct  defendant  In  sawing  the  ties.  All  this 
occurred  In  1886  or  1887,  or  about  the  lime 
alleged  In  the  summons.  Witness  never  tried 
to  get  RuCC  to  haul  the  posts  to  CarroUton,  as 
testified  by  Buff.  He  bad  no  use  for  the 
posts,  and  was  surprised  when  defendant  told 
him  he  bad  sawed  the  ties  into  posts,  and  put 
them  on  the  railroad  near  his  (defendant's) 
house.  A  compromise  of  a  claim  case  placed 
title  In  the  ties  Johitly  In  the  plaintiffs.  They 
were  piled  on  the  railroad  at  a  crossing,  and 
"we"  tried  to  sdl  them.  They  were  good 
first-class  ties;  but  the  railroad  company 
would  not  buy  them  because  they  were  In  liti- 
gation. The  only  hauling  witness  ever  men- 
tioned to  any  one  was  with  a  view  to  hauling 
them  to  another  point,  In  order  to  sell  them. 
Martin  talked  to  him  and  Adamson  about  saw- 
ing them  Into  posts,  but  no  terms  were  men- 
tioned. Adamson  said  be  had  no  use  for  posts. 
"We"  did  not  agree,  nor  did  witness  agree 
with  Martin.  As  soon  as  witness  beard  that 
Martin  bad  nwed  tlu  ties,  be  want  to  aee  him. 


and  demanded  the  money  for  them.  He  said 
he  had  sold  $20  worth  of  them,  and  claimed 
that  Adamson  authorized  him  to  saw  them. 
Witness  told  Martin  If  he  could  get  Adamson 
to  agree  to  it,  and  could  get  the  posts  liauled, 
at  a  reasonable  price,  he  was  willing  to  take 
some  of  them.  Martin  then  told  Ulm  he  could 
get  Ruff  to  take  them  for  "me"  for  little  or 
nothing,  but,  when  he  saw  Ruff,  he  would  not 
agree  to  haul  them,  and  witness  afterwards 
told  Martin  he  could  not  take  them,  and,  be- 
sides, Adamson  would  have  nothing  to  do  with 
them.  Martin  never  claimed  to  have  made 
any  trade  with  witness  at  that  time,  but  said 
he  waa  sorry  the  trade  was  not  made  with 
him.  If  It  had  been,  there  would  have  been 
no  trouble  about  It.  Witness  never  told  Ruff 
the  posts  were  "my"  posts.  Adamson  also  tes- 
tified for  plaintiff,  his  testimony  being  similar 
to  that  of  Gordon.  He  also  testified  that  de- 
fendant talked  to  htm  and  Gordon  about  thf 
ties,  and  wanted  to  saw  them  Into  posts,  but 
they  did  not  contract  with  defendant  to  lUi 
so;  that  defendant  afterwards  told  him  that 
he  had  gathered  up  the  ties,  hauled  them  to 
his  sawmill,  sawed  them  Into  posts,  and  put 
bis  and  Gordon's  part  of  them  on  the  railroad, 
near  defendant's  house;  that  witness  was  sur- 
prised at  this,  as  be  had  not  contracted  with 
defendant  to  saw  them  Into  posts,  but  had 
declined  defendant's  proposition;  and  that  de- 
fendant told  him  afterwards  that  he  had 
sawed  the  ties  into  posts,  all  but  60,  which  he 
sold  for  $20  cash.  Defmdant  testified:  Hear- 
ing that  these  ties,  which  E^ore  had  left 
scattered  about  In  the  woods,  belonged  to 
Gordon  and  Adamson,  he  went  to  them,  or 
rather  they  came  to  him,  and  wanted  him  to 
^ther  up  the  ties  and  saw  them  Into  poets 
suitable  for  fencing  posts;  that  he  contracted 
with  them  to  saw  the  ties  into  posts,  gathered 
up  the  ties,  carried  them  to  his  sawmill,  sawed 
them  Into  posts,  as  he  had  agreed  to  do,  and 
carried  Gordon's  and  Adamson's  portion  of 
the  poets,  and  put  them  <m  the  railroad,  where 
they  had  been  ever  since;  that  they  were  re- 
fused ties,  not  suitable  as  cross-ties,  and  this 
was  why  they  wanted  them  sawed  Into  posts; 
tha't  he  certainly  would  not  have  hauled  them 
off  and  ctmverted  them  into  posts  If  Gordon 
and  Adamson  had  not  got  him  to  do  it.  He 
admitted  he  got  $20  for  60  of  the  ties,  admit- 
ted the  nnmber  of  the  ties  sued  for.  and  that 
he  placed  them  on  the  road  a  mile  from  where 
trains  stopped.  Ruff  testified  that  6<Kdon 
told  him  the  poets  near  Martin's  were  his, 
and  asked  witness  what  he  would  haul  them 
to  CarroUton  for  on  bis  pole  car,  and  he  told 
Gord<Hi  be  could  not  do  it;  and  that,  to  the 
best  of  his  recollection,  Gordon  told  blm  he 
got  Martin  to  saw  the  posts,  and  ddlver  them 
on  the  railroad  near  Martln'a. 

O.  W.  Austin,  for  plalntufs  In  error.  Oscar 
Reese,  W.  F.  Brown,  W.  G.  Adamson,  and  C. 
P.  Gordon,  for  defendant  In  error. 

PBB  CURIAM.   Judgment  afflrm^wi. 
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(U  Om.  SU) 

OULVKR  T.  MULLALLT. 

(Sapreme  Conrt  of  Geoivia.    July  23. 1894.) 

Wkit  or  EimoR— Nboessart  Partibs— Fohbolo- 
ausB  or  Cbatvbl  Hortgaob— Adoitioiial 
Fartisb  PLAisTirr. 

1.  Where  a  sole  plaintiff  in  the  conrt  below 
baa  a  eoplaintiff  forced  Dpon  him  by  ad  ille^ 
amendment  made  at  the  inetance  of  the  opposite 
party,  such  eoplaintiff  is  not  a  necessary  party  to 
a  writ  of  error  brought  t^tbe  original  plaintiff  to 
review  the  Judgment,  more  espedally  if  the  co- 
plaintiff  disclaimed  at  the  trial  all  ownership  and 
interest  in  the  snbject-matter  of  the  litigation,  and 
asserted  no  interest  wbatever  relativev  to  ^th« 
party.  If  he  woold  be  a  proper  party  to  the  writ 
of  error,  be  could  by  amendment  be  made  a  co- 
party  plaintiff  in  error. 

2.  In  a  statutory  proceeding  by  affidavit  of 
illegality  in  resistance  to  an  execution  founded  oo 
the  foreclosure  of  a  mortgage  upon  personalty, 
the  mortgagor  has  no  riglit,  pending  the  cause,  to 
have  a  third  person  made  a  coparty  plaintiff  with 
the  mort^gee  upon  the  alleged  ground  that  be 
was  a  jomt  owner  of  the  mortgage,  and  eqnally 
entitled  to  collect  from  the  mortgagor,  and  bad 
collected  certain  specified  partial  payments  on  the 
mortgage  debt.  The  pleading  act  of  ISST,  which 
proTides  for  making  additional  partiet,  has  no  ap- 
plication to  andi  a  proceeding. 

(SyllaboB  by  the  Court) 

Error  from  auperUa  oonrt,  Hancoi^  oonnty; 
J.  J.  Hunt,  Jndge. 

Action  b7  E.  B.  ColTer  and  another  against 
W.  T.  Hvllally  on  a  chattel  mortgage.  Jsdg- 
moit  for  defendant,  and  idaintlff  Onlrer 
brings  error.  RererBed. 

The  following  Is  the  official  report: 

A  mortgage  on  personal  property  in  faror 
of  Culver  against  Mlnllally  was  foreclosed 
Mays,  1803,  for  $500  principal,  $19.65  Interest 
to  that  date,  and  $50  attom^'s  fees.  Mut- 
laUy  interposed  an  affidavit  of  lUegallty,  al- 
leging that  $378  had  been  paid  to  Lamar  on 
the  mortgage,  and  tendering  the  balance  to 
the  sheriff.  On  the  same  day  that  this  af- 
fidavit was  filed  (Jtme  6,  1893),  the  sheriff 
acknowledged  receipt  of  $122  from  Mullally 
apontbefl.fa.  At  the  trial  Mullally  was  allow- 
ed to  amend  his  affidavit  of  illegality  by  add- 
ing: "Said  T.  K.  Lamar  being  then  and  there 
Joint  owner  of  said  mortgage  with  said  E.  B. 
Culver,  the  same  being  In  bis  desk  in  his  of- 
fice, and  he  equally  with  the  said  B.  B.  Cul- 
ver entitled  to  collect  from  this  deponent, 
eaid  mtn^gage  having  been  written  by  and 
negotiated  with  said  T.  R.  lamar;  and,  while 
the  note  waa  made  payable  to  E.  B.  Culver, 
it  was  expressly  understood  that  payments 
were  to  be  made  direct  to  said  liamar;  and  de- 
I>onent  prays  said  T.  R.  Lamar  may  be  made 
a  party  plaintiff  to  thiscause,  and  stand  to  and 
abide  the  results."  The  Jury  found  in  favor 
of  the  defendant,  and  a  motion  for  a  new  trial 
was  overruled,  upon  condition  that  defend- 
ant within  10  days,  pay  to  the  sheriff  for 
the  use  of  plaintiff  $25.94,  and  $14.79  att(H^ 
cey's  fees,  and  all  costs.  To  the  refusal  of 
a  new  trial  on  the  grounds  taken  In  tbe  mo- 
tion, and  to  tbe  ruling  allowing  defendant  to 
amend  his  affidavit  of  illegality,  and  in  said 
amendment  to  make  Lamar  a  party  plaintiff 
over  obJecU<HU  of  CnlTer,  Culver  excepted. 


The  grounds  of  the  motion  for  a  new  trial 
were  that  the  verdict  was  contrary  to  law 
and  evidence;  and  that  the  court  erred  In 
allowing  defendant,  over  objection  of  plain- 
tiff, to  amend  his  affidavit  of  illegally  by 
making  Lamar  a  party  plaintiff  without  lit- 
mar's  consent;  and  erred  In  giving  to  the 
Jury  certain  Instructions,  which  are  not  ma- 
terial to  the  report  In  tbe  supreme  court  a 
motion  to  dismiss  tbe  writ  of  error  was  made, 
because  Lamar  was  not  a  party  to  the  bill 
of  exceptions. 

T.  L.  Keese  and  Jordan  &  Burwell,  for  plain- 
tiff In  error.  B.  H.  Lewis  and  F.  M.  Hunt, 
for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed 


(94  Ga.  666) 
KING  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Georgia.    July  30,  1894.) 

LlABILITT  OF  ADUIKISTRATOR— FaTHBMT  OF  WID- 
OW'S ScppoRT  —  Assets  in  Hands  op  Widow 
— bstdrn  of  apfraubba  —  conolubivimbsb  — 
Flbadiko. 

1.  A  widow  who.  by  reason  of  her  having 
been  adminiatretiiz  upon  her  hnsltaud's  estate, 
had  in  her  bands,  or  was  chargeable  with,  funds 
or  property  of  the  estate  sufficient  to  pay  the  al- 
lowance subsequently  made  to  her  of  a  year's 
support  for  herself  and  ctiildren,  and  who  Is  stiU 
chargeable  therewith,  has  no  right  to  enforce  by 
execution  payment  of  tbe  allowance  out  of  the  as- 
sets of  tiie  estate  In  the  hands  of  her  successor 
in  the  administration. 

2.  TTie  return  of  the  appraisers,  though  It  has 
become  final  as  to  the  amount  to  which  the  widow 
and  children  are  entitled  for  their  year's  support, 
is  no  evidence  against  the  administrator  to  charge 
him  with  assets,  inasmndi  as  the  statute  makes 
no  provision  for  objecting  to  the  return  on  tine 
frronnd  of  deficient  assets.  The  retam  by  the 
sheriff  of  nulla  bona  upon  the  execution  in  favor 
of  the  widow  against  the  administrator  is  of  It- 
self no  evidence  of  a  devastevlt 

3.  In  an  action  on  the  bond  of  an  administra- 
tor, brought  by  the  widow,  for  failure  to  nay  her 
year's  support,  the  administrator  cannot,  by  plea 
or  answer,  call  the  plaintiff  to  account  as  a  re- 
moved administratrix,  who  preceded  him  in  the 
trust  though  he  may  show  that  she  bad  assets  be- 
longing to  the  estate,  out  of  wbidi  the  year's  sup- 
port should  have  been  paid  by  her,  instead  of  tem- 
ing  an  execution  against  him. 

4.  As  against  a  general  demurrer  or  mere  mo- 
tion, a  plea  containing  a  good  defense  to  the  action 
is  not  vitiated  by  setting  op  other  matters,  and 
praying  for  relief  which  cannot  be  granted. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt  Floyd  county; 
W.  M,  Henry,  Judge. 

Action  by  A.  J.  Johnson,  ordinary,  suing 
for  the  use  of  Mrs.  Weber  and  others, 
against  J.  King,  administrator,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed. 

The  foUovting  is  the  official  report: 

Johnson,  ordinary  of  Floyd  county,  suing 
for  the  use  of  Mrs.  Weber,  widow  of  Joseph 
Weber,  and  ber'five  minor  children,  children 
of  Joseph  Weber,  brought  his  action  against 
J.  King,  as  administrator  of  Joseph  Weber, 
and  indivldnally,  and  S.  S.  King,  as  security 
on  tbe  admlnlatrator's  bond,  for  $1,050  prin- 
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dpal,  besides  Interest  and  attorney's  fees. 
When  the  case  came  on  for  trial  a  motion 
was  made  by  plaintiff's  coonael  to  strike  the 
plea  and  amended  plea  of  defendants,  wfaicli 
motion  was  sosbilned.  To  tbla  Judgment  de- 
fendantB  excepted,  alleging  that  the  conrt 
«rred  In  holding  and  deciding  (1)  that  no 
valid  defense  was  set  up  in  the  plea  and 
amended  plea;  (2)  that  the  Judgment  of  the 
court  of  ordinary  ma  conclusive  agalmrt  the 
administrator  and  his  surety;  <3)  that  the 
Judgment  agalust  the  administrator  was  con- 
clusive against  his  surety;  (4)  that  the  order 
and  Judgment  of  the  court  of  ordinary,  set- 
ting apart  to  the  widow  a  year's  support  out 
of  her  husband's  estate,  was  an  adjudication 
and  settlement  of  all  claims  of  the  estate 
against  her,  growing  out  of  her  conduct  as 
administratrix;  ^  the  administrator  de  bo- 
nis non  could  not  In  this  suit  call  the  former 
administratrix  to  an  account  of  her  actings 
and  doings,  nor  collect  from  her  money  due 
firom  her  to  the  estate,  and  apidy  the  same 
to  the  payment  of  the  year's  support  nor 
any  part  thereof;  that  the  widow  need 
not  account  for  money  in  her  hands  as  for- 
mer admlnlstxatrlx,  befbre  collecting  the 
amount  set  apart  to  her  for  a  year's  support; 
(7)  that  the  widow,  with  an  amount  of  the 
money  and  eflCects  of  the  estate  in  hw  hands, 
as  former  administratrix,  more  than  snffl- 
dent  to  discharge  the  Judgment  for  a  year's 
support,  was  legally  entitled  to  hold  said 
money  and  ^ecta  imaccounted  for,  and  also 
collect  by  ececntlon,  out  of  the  estate,  the 
additional  amount  set  ajiart  to  her  for  a 
year's  support  The  petition  alleged:  In 
1891,  3.  King  was  appointed  administrator 
of  Joseph  Weber,  and  on  July  6»  1891,  gave 
the  bond  attached,  and  quallfled  as  adminis- 
trator. Having  80  qtiallfled  and  given  bond, 
he  took  possession  of  property  of  the  estate,  : 
consisting  of  personalty  and  reallr,  a  sched- 
ule of  which  is  attached,  amounting  to  96,- 
oat.  After  leave  to  sell,  regulariy  obtained, 
from  the  court  of  ordinary  of  Floyd  county. 
King,  as  administrator,  sold  and  converted 
to  his  own  use  all  tiie  property  set  out  In 
said  schedule,  receiving  the  amounts  there- 
for shown  in  another  schedule  attached,  and, 
having  received  said  sums,  converted  them  to 
his  own  use,  by  pretending  to  a^^  them  to 
pretended  claims  aRalnst  the  estate  of  Junior 
rank  in  distribution  to  petitioner's  claim, 
hereinafter  set  out  On  June  13.  1881,  Hrs. 
Weber,  for  herself,  as  widow,  and  for  the 
five  minor  children,  applied  to  said  court  of 
ordinary  for  the  setting  apart  of  a  12-montb 
support  a  copy  of  which  petition  is  attached. 
Appraisers  were  appointed,  service  made  on 
King,  as  admlntatrator,  the  appraisers  made 
return  In  conformity  to  their  appointment 
setting  aside  $1,090  in  cash;  and.  after  cita- 
tion duly  run,  the  ordinary,  on  July  3.7,  1801, 
admitted  the  return  to  record,  and  made  it 
the  Judgment  of  the  court  of  ordinary.  Cop- 
ies of  the  various  papers,  orders,  etc.,  above 
referred  to,  are  attached.  JNotwithstanding 


said  return  and  Judgment,  J.  King  rehwd 
to  pay  snch  sum,  whera^on  execution  wu 
issued  against  him,  as  administrator,  npon 
which  there  has  been  a  return  of  nulla  bcHa, 
as  will  appear  by  exhibit  attached.  King, 
administrator,  made  no  defense,  and  filed  no 
objection  to  the  petition  of  Mrs.  Weber,  and 
therefore  the  entry  of  the  sheriff  of  nnlla 
bona  binds  him  Individually.  King,  as  ad- 
ministrator, having  reedved  funds  of  the  es- 
tate more  than  snffident  to  piv  said  claim 
in  full,  but^iavlng  refused  to  pay  It,- 
instead,  ai^ropriated  the  fund  to  preteDded 
claims  due  to  himself  Indlvidnany,  none  of 
which  were  eonal  in  dignity  to  the  dalm  for 
12  months'  suiqport  Is  liable  Individually  tor 
all  of  the  sum  so  set  aside.  IndlvidnaJIr. 
and  as  administrator,  he  has  acted  in  bad 
faith,  and  been  stubbornly  litigious,  and  bu 
caused  petitioner  unnecessary  trouble  and 
eiqiense  In  the  oollectkm  of  the  dalm  for  12 
months*  support,  and  is  therefore  liable  for 
attom^'s  fees. 

The  pleas  alleged:  Joseph  Weber  died 
September  4,  1880,  intestate,  leaving  a  viln- 
able  sto(&  of  goods  In  Borne,  Oa.,  accouitB, 
notes,  etc,  and  certain  realty  in  Floyd  comi- 
ty. Immediately  after  his  death  his  widow 
tocAc  possession  of  his  property,  of  ev«y 
kind;  on  September  6,  iSBO,  vras  aiqpc^ted 
temporary  administratrix,  and  Novemba  S, 
1880,  permanent  administratrix;  v^aa  the  es- 
tate. The  pn^erty  rectived  by  hw  was  sp 
pntised  at  $8.287.ia  She  took  doww  out  of 
the  estate  as  will  ^^ear  by  exhibits  at- 
tached. She  took,  charge  of  and  conducted 
the  business  of  the  deceased,  the  same  betaig 
a  merdiant  tailoring  establishment  In  Borne, 
with  a  lai^e  stock  of  goods.  Without  au- 
thority, she  employed  hands,  incurred  debts, 
paid  out  money,  received  tnm  the  sales  of 
the  8to(^  and  conducted  the  business  in  a 
reckless,  extravagant  and  Illegal  manner. 
nntU  April  18,  1801,  when  ahe  was  removed 
from  her  trtut  because  her  brad  was  lusnlB- 
dent  and  she  was  mismanaging  the  affldn 
of  the  estater-complaint  having  been  made 
to  that  dfect  When  she  took  charge  id 
the  estate,  It  was  amply  solvent  bat  by  her 
extravagance  and  mismanagement  it  was 
rendered  insolvent  She  made  no  return  as 
administratrix  until  June  4,  1801.  On  Mar 
11,  1891,  J.  ELlng  was  appointed  temporsiy 
administrator  de  bonis  non  upon  the  estate, 
and  on  July  6,  1891,  permanent  administra- 
tor de  bonis  non,  and  as  such  has  freqneDllT 
called  i^»n  her  for  an  account  of  her  actlnst 
as  administratrix;  but  she  negAects  and  re- 
fuses to  make  any  setuement  or  come  to  an 
account  with  him,  or  to  pay  him  any  of  tbr 
money  oC  the  estate  In  her  handa.  She  bad 
In  her  hands  at  the  time  of  tur  remoral 
91,200  In  money  belonging  to  the  estate^  Id 
addition  thoreto^  tiie  and  her  children  bid 
lived  upon,  and  been  suKKnted  oat  ot  tbe 
estate,  from  the  time  of  Weber's  death  vp  to 
the  time  of  her  removal,  and  she  had  nef^ 
lected  and  failed  to  give  any  acoonat  of  the 
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same;  and  upon  tbat  ftccotmt  she  Is  Jnstiy 
Indebted  to  the  estate  fl,000,  or  other  lar^ 
sum.  She  Is  farther  Indebted  to  the  estate 
a  similar  sum  for  money  collected  by  her, 
and  paid  out  contrary  to  law,  and  without 
the  ordinary's  consent.  In  the  management 
and  mnnlng  of  the  business  of  Weber  after 
the  expiration  of  the  current  year  of  his 
death.  In  the  return  rendered  by  her,  she 
has  taken  credit  for  2%  per  cent,  upon  all 
sums  paid  out,  and  2^^  upon  all  received,  and 
In  addition  for  $640  extra  compensation,  and 
550  attorney's  fee.  Defendants  deny  her 
right  to  the  extra  compensation  and  attor- 
ney's fee,  and,  because  of  her  mismanage- 
ment, deny  her  right  to  any  commissions. 
Neither  as  administrator  nor  individually  Is 
J.  King  indebted  to  her  In  any  sum.  She  has 
In  her  hands,  and  has  received  from  the 
estate,  sums  largely  In  excess  of  the  amount 
set  apart  to  her  and  children  as  a  year's 
support,  and  nothing  further  Is  doe  her  on 
account  of  said  sui^rt  She  Is  largely  In- 
debted to  the  estate,  and  defendants  filed 
this  answer  In  the  nature  of  a  cross  petition 
against  her,  and  prayed  that  she  come  to  a 
full  and  fair  account  of  her  actions  as  ad- 
ministratrix; that  she  be  charged  with  all 
the  money  and  property  of  the  estate  con- 
sumed by  her  and  her  children  for  their 
maintenance,  from  Weber's  death  nntll  het 
discharge;  that  she  account  for  and  pay  over 
to  the  administrator  all  money  of  the  estate 
collected  1^  her  and  paid  ont  In  nmnlng  the 
bnalnesa  after  December  81,  1890,  and  for 
the  money  paid  ont  by  hw  at  any  time  for 
the  hire  of  labor  in  the  conduct  of  the  busi- 
ness wltbont  the  approval  of  the  ordinary; 
that  she  account  for  and  pay  over  to  blm.  as 
administrator,  the  ettra  oompeDsatlon  and 
attom^s  mentioned,  and  all  Bums  re- 
ceived by  her  as  commissions,  and  $188.60 
balance  admitted  to  be  In  her  hands  at  the 
time  of  her  return;  that  the  Judgment  and 
execntlon  In  her  favw  for  a  year's  saKwrt 
be  decreed  satlsfled  and  canceled,  and  de- 
fendant, as  administrator,  have  jndgment 
against  her  for  any  t»lance  tiiat  may  be 
found  due  fnim  her  to  the  estate.  By  the 
amendments,  defendant  alleged  that  Mrs. 
Weber,  as  administratrix,  collected  of  the 
effects  of  Weber  f4,763^  in  money,  and  has 
In  her  hands,  unaccounted  for,  $2,828^,  and 
refuses  to  pay  over  the  same  to  the  adminis- 
trator, or  to  account  fbr  It.  Dtfendants 
prayed  that  she  be  decreed  to  p^y  It  Into 
court,  and  that  so  much  of  the  same  as 
might  be  necessary  be  applied  to  the  pay- 
ment of  ha  year's  support;  and  th^  al- 
leged that,  by  reason  of  the  premises,  she 
had  received  full  payment  of  the  Judgment 
In  her  fSvor  tor  a  year's  support 

Reece  &  Denny  and  Fouchfi  &  FouchS, 
for  plalntlCTs  In  error.  Nat  Harris  and  EL 
M.  Wright,  for  defendant  In  error. 

PBR  onniAM.  Judgment  reversed. 
TJil8iE.nal2— 67 
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HOLDER  T.  AMERICAN  INVESTMENT  ft 
LOAN  CO. 
(Supreme  Court  of  Georgia.    July  23,  1894.) 
Lbtt  OS  Lakd  —  Dbsoeiptioit  IV  Entrt  and 

SHBBIPF'S  DbBD — UNOBHTAINTT  —  COKVBTAKOB 
DHOCH  POWSB— DiriSa— b&TSITT  AJniODtTT. 

1.  The  evidence  showing  that  Ae  land  In 

Viaerille  district,  which  the  c<Hi8table  intended 
to  seize  hj  virtue  of  a  tax  fi.  fa.,  waa  a  lot  con- 
sisting of  two  acres  adjoining  Beveral  adjacent 
owners,  one  of  whom  was  Ross,  alias  HolliDgs- 
worth,  a  descriptkn  Id  the  entry  of  levy,  and  in 
the  coavejance  subsequently  made  br  the  sheriff, 
waa  too  vague  and  uncertain,  the  whole  descrip- 
tion heln^c  as  follows:  "One  acre  of  land,  more  or 
less,  in  the  Vineville  district  adjoining  the  prop- 
erty of  W.  T.  HollingBWorth  and  Ben  Roas."— 
and  tlie  land  of  Bobs,  alias  HoUingawordi,  being 
BO  situated  as  to  make  the  description  equally  as 
applicable  to  various  other  acres  as  it  woald  os  to 
the  premises  which  the  officer  intended  to  seize. 

2.  Where  the  owner  in  fee  of  one  undivided 
half  of  certain  premises  is  the  executrix  of  the 
deceased  owner  of  the  other  half,  and  beddes  be- 
ing tenant  tot  life,  under  his  will,  relatively  to 
that  half.  Is  empowered  by  tlie  will  to  sell  in  fee, 
as  executrix,  for  r^vestment,  a  conveyance 
made  by  her  of  the  whole  premises  in  fee  to  a  pur- 
chaser, whidi  makes  no  mention  of  her  execn- 
torship,  and  does  not  refer  to  the  will,  or  to  any 
power  derived  therefrom,  hat  purports  to  be  a 
conveyance  made  in  her  own  rignt,  as  sole  owner, 
pasaea  no  title  to  the  purdiaser,  as  against  the 
rights  of  remainder-men  nnder  the  will.  Such 
conveyance  is  effective  to  pass  her  own  undivided 
interest,  together  with  her  life  estate,  but  no  more. 

8.  A  devise  by  a  surviving  tmant  In  com- 
mon, her  deceased  hurtmnd  having  been  her  co- 
tenant  in  whidi  she  gives  her  half  interest  in  a 
tract  of  land.  de8crit>iQg  It  as  the  tract  on  which 
she  now  lives,  "said  half  interest  having  been 
conveyed  to  me  by  deed  made  jointly  to  myself 
and  my  (teceaaed  hnsbond  *  *  *  by  E.  U. 
Bloodworth.  the  other  half  interest  in  said  lands 
having  been  conveyed  to  my  said  hnsband,"  Im- 
ports on  its  face  a  gift  of  all  the  interest  which 
she  derived  from  Bloodworth  by  the  deed  referred 
to,  inclnding  her  half  of  the  entire  tract  as  de- 
scribed in  that  deed.  In  this  respect  there  is  no 
ambignity  on  the  foce  of  the  devtse,  and  a  latent 
ambignl^,  raised  hy  extrinsic  ei1d«ice  showing 
that  previondy  to  ue  execution  of  the  will  th(< 
testatrix  iiad  sold  and  conveyed  a  small  portion 
of  the  tract  to  another  person,  would  be  no  rea- 
son for  not  applying  In  favor  of  a  bona  fide  par- 
diaser.  who  pnrdiased  without  notice  of  such  sale 
and  conveyance,  the  statutes  giving  priority  to  a 
junior  recorded  deed  over  a  senior  unrecorded 
deed;  and  that  statute  applies  wh^re  the  senior 
deed  was  mode  by  the  testatrix,  and  the  junior  by 
her  devisee, 

4.  There  was  do  error  affecting  the  substan- 
tial merits  of  the  coDtroversy,  and,  under  the 
fi<cta,  no  legal  result  was  possible,  except  the  one 
which  was  reached  by  directing  a  verdict  la  fi^ 
vor  of  the  plaintiff  below. 

(Syllabns  by  the  Court) 

JCnor  from  superior  court,  Bibb  county; 
U.  a  Hmlth.  Judge. 

AcdoB  by  the  American  Inrestmoit  ft 
Loan  Company  of  Macon,  Oa.,  against  H.  B. 
Holder.  Judgment  for  plaintiff,  and  defend- 
uit  brings  error.  Affirmed. 

The  following  is  tbe  official  report: 

The  Issue  in  this  case  was  between  the 
American  Investment  ft  Loan  Gompaiv  of 
Macon,  Ga.,  and  H.  S.  Holdor,  as  to  the  title 
to  two  acres  of  land.  The  jury  found  for 
plaintiff,  the  Investment  and  loan  company, 
that  the  tltls  to  tbe  two  acres  In  qoesdM 
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vas  peirfect  In  plaintiff,  and  that  the  deeds 
and  muniments  of  title  offered  In  evidence 
to  support  defendant's  title  were  void,  and 
tbat  tbe  same  be  canceled.  The  following, 
among  other  things,  appeared  for  plaintiff: 
In  June,  1874,  E.  H.  Bloodwortb  conveyed  to 
Sarah  E.  and  G.  C  S.  Johnson  a  tract  of 
land,  being  125  acres,  more  or  less,  In  Bibb 
county,  part  of  tbe  Macon  reserve,  on  the 
west  side  of  the  Ocmnlgee  river,  and  also 
75  acres,  another  portion  of  the  same  re- 
serve. By  his  last  will,  dated  February  28, 
l»i7,  G.  G.  S.  Johnson  directed  that  his  ex- 
ecutrix (his  wife,  Sarah  K.  Johnson)  should 
pay  his  debts,  and  for  this  purpose  might 
sell  any  part  or  all  of  his  estate,  real  and 
personal.  If,  In  her  discretion,  it  should  be- 
come necessary  or  expedient  He  made  a 
number  of  bequests  to  ehlldrrai  prerlonaly 
provided  for,  and  bequeathed  to  bis  wife, 
for  life,  tbe  residue  of  bis  estate,  directing 
"that  she  have  full  and  oitlre  control  of  the 
same  for  and  during  her  natural  life,  with 
power  to  sell  any  part  of  or  the  whole  of  the 
same,  and  to  revest  tbe  proceeds  In  other 
like  property."  He  further  directed  that  at 
the  death  of  his  wife  the  property  given  to 
her  for  Ufe  be  equally  divided  between  his 
daughters,  Minnie  and  GalHe,  and  his  step- 
daughter, Hattle  TInsley,  and  that.  In  the 
event  either  of  them  die  without  a  natural 
heir,  her  share  should  be  equally  divided  be- 
tween the  survivors.  Sarah  B.  Johnson,  by 
will  dated  Febmairy  12, 1%S,  devised  to  her 
three  children,  T.  D.  Tinsley,  Hattie  Tlndey, 
and  Ulnnle  Johnson^  her  half  Interest  in  tiie 
tract  of  land  deeded  to  her  and  her  hua- 
7>and  by  Bloodworth.  She  appointed  Lofton 
ftwmtor.  On  March  3,  ISSl,  a  tax  fi.  fa.  for 
taxes  dne  for  1883  by  Mrs.  Johnson  was 
lev'ed  on  the  land,  described  In  the  sherUTs 
deed  made  mider  tbe  levy  as  "all  that  lot 
of  land  situated,  tying,  and  being  in  the 
Howard  district  of  said  cotmty,  known  In 
said  district  as  the  'Place  of  Mrs.  Sarah 
Johnson,'  containing  175  acres,  more  or  less, 
agreeably  to  original  surv*^."  The  sheriff's 
deed,  made  April  1, 1884,  conveyed  the  land 
to  the  board  of  county  commissioners  of 
Bibb  county.  On  February  10,  1885,  the 
board  ot  county  commissioners,  by  quitclaim, 
conveyed  the  land  bought  by  them  as  the 
property  of  Mrs.  Johnson  to  H.  S.  Holder, 
on  April  28,  1888,  Holder  conveyed  to  Lof- 
ton, executor  of  Mrs.  Johnson,  the  land,  de- 
scribed In  the  deed  as  175  acres  more  or  less 
of  land  In  the  Howard  district  In  said  coun- 
ty, and  known  as  the  "Birs.  S.  E.  Johnson 
I'lace."  It  was  recited  In  this  deed  that  Lof- 
ton, tar  the  benefit  of  the  estate  of  Mrs.  S. 
E.  Johnson  and  O.  C  S.  Johnson,  had  re- 
funded the  taxes,  with  Interest  and  cost; 
that  one  half  Interest  In  tbe  land  bad  been 
the  property  of  O.  G.  S.  Jobnson,  and  tbe 
other  half,  of  the  estate  of  Mrs.  S.  E.  John- 
son, as  would  appear  by  tbs  dispositions  made 
there(^  In  tbe  wills  of  Johnson  and  Mrs- 
Johnson;  and  tbat  the  purpose  ct  this  deed 


was  to  restore  the  title  of  the  land  to  tbe 
condition  existing  at  the  time  of  the  tax 
sal^  and  subject  to  tbe  wills  of  Jobnson  and 
Mrs.  Johnson.  On  October  14,  1890,  Lofton, 
as  executor  of  the  will  of  Mrs.  Johnson, 
made  his  deed  to  J.  J.  Oobb,  S.  J.  Toole, 
George  W.  Duncan,  and  T.  W.  ElUs.  This 
deeu  recited  the  deed  last  above  nuaitloned, 
and,  farther,  that  tbe  legatees  under  the  will 
of  Mrs.  Johnson  having  sold  and  conveyed 
all  thtir  interest  In  tbe  lands  belonging  to 
Mrs.  Jobnson  to  said  Cobb,  Toole,  I3uncan, 
and  EUls,  this  deed  was  made  to  signl^ 
the  executor's  assent  to  the  vesting  of  the 
legacies  under  the  will  of  Mra  Johnaon,  and 
for  conveying  any  Interest  tbat  may  have 
come  to  Lofton  as  executor.  The  land  was 
described  as  "in  tbeVinevIUe  district,  known 
as  'farts  of  Lot  One  and  Two  ot  the  Macon 
Reserve,  West  of  the  Ocmnlgee  Blver,  and 
I'art  of  Lot  351,  in  13th  District.'  all  In  Bibb 
county,  said  stat^  •  •  •  being  the  same 
property  conveyed  by  B.  H.  Bloodwortb  to 
tsarata  E.  and  G.  C.  S.  Johnson  on  Jane  16. 
1874,  *  •  •  and  supposed  to  oontain  190 
acres,  more  or  less,  except  one  acre  aoUL  to 
tbe  Uentral  Railroad,  om  acre  to  Onaley  et 
8L,  about  four  acres  to  Frank,  and  about 
three  and  a  half  acrea  to  Mra.  Ril^."  At 
various  dates  In  1880,  CalUe  P.  Jobzisim, 
Hattle  E.  lAncasttt'  (fommly  TInsley), 
Tbomaa  D.  Tlnsl^,  and  Minnie  M.  Joluaon 
conveyed  to  Cobb  and  others  their  Intwest 
In  the  lands,  as  devised  by  the  villa  of 
Johnson  and  Mra.  Johnson;  and  tbrongb 
Cobb  et  aLf  by  various  conveyances,  tbe  title 
came  down  to  tbe  plaintiff.  For  defendant, 
it  appeared  in  evidence,  among  other  things, 
that  on  January  14.  1879.  Mrs.  Johnaim  cm- 
veyed  to  Irwin  Haslln  two  acrea  of  the  land 
deeded  by  Bloodwortb  to  her  and  bo:  bns- 
band.  This  deed  was  recorded  in  Septemba. 
18U2.  On  July  1,  1892.  Irwin  Haalin  deeded 
the  two  acres  to  H.  S.  Holdw. 

The  motion  for  new  trial  waa  nptm  the 
general  grotmda  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Also  because  the 
court  wred  in  ruUng  out  the  following  evi- 
dence offwed  by  defendant:  Witness  T.  E. 
Herritt  was  asked,  "Did  yon  have  any  con- 
veraation  with  Mra.  S.  B.  Johnson  in  refer- 
eaoe  to  these  lands  in  diaputel"  An  objec- 
tion on  tbe  ground  of  Irrdevancy  waa  sus- 
tained. Defendant  proposed  to  prove  by  this 
witness  that  he  bad  conversation  wlUi  Mm. 
Johnson  while  she  was  in  possession  of  the 
unsold  portion  of  the  Johnson  tract  and 
while  she  admitted  having  sold  these  two 
acres  to  Uaalin.  Tbe  wror  alleged  is  that 
declarations  In  Oisparagemait  of  tiie  alleged 
title  In  Mrs.  Johnson  as  to  the  two  acres  In 
dispute,  were  admlsirible.  especially  when 
made  to  a  third  party.  In  no  way  interested 
In  the  question  at  Issue.  Error  in  ruling  out 
the  testimony  of  T.  D.  Tinsley  to  the  same 
effect  as  the  above,  and  as  follows:  "Had 
your  mother  sold  any  land  befwe  this  time? 
A.  xes,  sir;  she  stdd  ntaaa,  and  exchuiged 
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some;  sbe  exchanged  part  at  the  extreme 
eastern  portion  to  Mrs.  BUey,  and  ^e  sold 
fonr  acres—  (Objectbm;  snatalned.)"  The 
error  alleged  Is  that  this  ertdence  would 
have  ^wn  a  material  reduction  In  the 
aereagre  of  the  Johnson  tract,  and  that,  there- 
fore, the  plaintiff's  deeds  could  not  cov- 
er that  tract,  as  originally  conreyed,  and. 
farther,  that  It  would  hare  established  an 
acqnalntance  In  the  various  sales  of  Mrs. 
Johnson  by  all  those  who  were  entitled  to 
qaestlon  their  legality.  Error  In  refusing  to 
allow  defendant  to  show  by  TInsley  that  tiie 
two  acres  In  dispute  -were  nerer  bargained 
or  conveyed  by  him  as  one  of  the  heirs  of 
Mrs.  Johnson,  the  error  alleged  beli^— First, 
that  the  deeds  offered  by  plaintiff  were  am- 
biguous upon  their  fac^  and  tbwefore  parol 
evidence  was  admissible  to  show  that  they 
did  not  convey  the  premises  In  dispute;  sec- 
ond, that,  If  they  covered  the  disputed  land, 
It  was  only  by  Implication,  and  parol  evl' 
dence  would  be  admissible  to  rebut  that  Im- 
plication, as  a  latent  ambiguity,  especially 
m  view  of  the  feet  that  the  oral  testimony 
of  plaintiff's  president  admitted  that  a  tract 
adjoining  the  disputed  premises,  and  form< 
Ing  one  of  its  boundaries,  was  not  covered 
by  their  purchase.  The  deed  from  Tinsley 
and  others  described  the  land  as  "all  that 
tract  or  parcels  of  land  lying  and  being  in 
the  Vlnevllle  district,  known  as  Tarts  of 
Lot  One  and  Two  of  the  fifocon  Beserre, 
West  of  the  Ocmulgee  River,  and  a  Part 
of  Lot  361,  In  the  13th  District.'  all  In 
Bibb  county,  said  state,  and  bounded  on 
the  east  by  the  Macon  &  Western  (now 
the  Atlanta  Division  of  the  Central  Rail- 
road) Railroad,  on  the  south  by  lands  of 
Huff,  trustee,  on  the  west  by  lands  of  the 
estate  of  Peter  Solomon  and  Henry  J.  Bezk- 
ner.  and  on  the  north  by  lands  of  Walter 
K.  Uolt,  being  the  same  proper^  conveyed 
by  E.  H.  Bloodworth  to  Sarah  B.  and  G.  G. 
8.  Johnson,  June  16,  1874,  and  recorded  in 
Hook  X,  page  77,  and  supposed  to  contain 
150  acres,  more  or  less,  except  one  acre  sold 
to  the  Central  Ballroad,  one  acre  to  Ousley 
et  al.,  about  four  acres  to  Frank,  and  about 
three  and  one-half  acres  to  Mrs.  Riley." 
lilrror  in  ruling  out  the  testimony  of  T.  C. 
Green,  going  to  show  that  the  general  rep- 
otatlon  of  the  neighborhood  was  that  the 
land  in  dispute  was  the  land  of  the  def^d- 
ant.  The  error  alleged  1b  that  plaintiff  wit- 
ness Sims,  president  of  plaintiff,  having  de- 
nied any  knowledge  of  Holder's  claim,  ft 
was  entlreiy  competent  to  show  the  general 
knowledge  in  the  neighborhood  of  that 
claim.  Krror  in  ruling  out  sheriff's  deed, 
with  Its  attached  fl.  fa.  and  accompanying 
levy;  the  grounds  of  objection  by  plaintiff 
being  excessive  levy  and  insofflcient  descrip- 
tion. Tbe  attached  fl.  fa.  issned  against  Ir- 
win Uamlln  for  two  dollars,  state  and  coun- 
ty tax  for  1881.  The  levy  was  on  "one  acre 
of  land,  more  or  less,  In  the  Vlnevllle  dis- 
trict, adjolnlnv  the  property  of  W.  T.  Bol- 
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IfngBWortb  and  Ben  Ross,  levied  on  as  the 
property  of  the  defendant.  Irwin  Haslln,  to 
satisfy  the  within  fl.  fa.  and  cost  Febraary 
25,  1885."  The  sherirs  deed  was  dated 
May  26,  1885;  recited  tiie  foregoing  levy  In 
terms,  and  the  offer  of  the  lot  on  the  day  of 
Eale,-4rst  one-fourth,  then  one-half,  then 
three-fourths,  and  then  the  entire  lot  being 
offered.  No  bids  being  received,  except  on 
the  entire  lot,  the  same  was  knocked  off  to 
a.  B.  Holder  for  99.30.  The  deed  then  pur- 
ported to  conv^  to  Holder  all  that  lot  of 
land  in  the  Tlnevllle  district  of  said  county 
known  in  said  district,  •  •  •  containing 
one  acre,  more  or  less,  agreeably  to  the  orig- 
inal surrey.  Recorded  May  13,  1886.  The 
ttTor  allied  Is  that  having  shown  the  iden- 
tity of  Haslln  and  Hasten,  and  the  Identity 
of  the  land  8<^  with  that  conveyed  to  Has- 
lln, by  various  witnesses,  and  by  the  real 
defendant  In  executlmi,  it  was  competent  evi- 
dence te  go  te  the  jury  In  explanation,  at 
least,  of  Holder's  possession.  Further,  that, 
it  being  a  recorded  deed.  It  could  not  be 
withheld  from  the  jury,  unless  attacked  for 
forgery  or  fbr  fraud,  but  should  have  gone 
in,  subject  te  the  court's  instruction.  Fur- 
ther, that  the  right  to  attack  a  tax  deed  is  a 
personal  one,  and  plaintiff  has  not  shown  It- 
self to  be  In  privity  with  the  defendant 
whose  projierty  was  sold.  The  constable 
who  made  the  levy  of  this  tax  fl.  fo.  testi- 
fied, among  other  things,  that  he  was  bother- 
ed to  And  Haslln,  because  he  went  by  two 
names— "Haslln"  and  "Hasten";  and  Berk- 
ner  testified  that  Haslln  was  called  by  three 
or  four  different  names,— ^'Haslin"  and  "Has- 
ton."  Error  in  directing  a  verdict  in  favor 
of  plaintiff— First,  because  the  evidence  for 
plaintiff  was  not  plain  and  undisputed  In  its 
mvor;  second,  this  was  not  such  a  case  as 
required  defendant  to  make  out  a  special 
defense,  the  burden  being  upon  plaintiff  to 
show  Its  right  te  the  disputed  premises; 
third,  defendant  contended  there  was  evi- 
dence of  his  being  In  possession,  and  that 
was  a  fact  which  tbe  jury  alone  could  pass 
upon;  fourth,  defendant  contended  that  the 
deeds  of  plaintiff  are  ambiguous,  and  did  not 
cover  the  premises  hi  dispute.  There  was 
evidence  to  support  that  theory,  and  this 
also  was  a  question  for  the  jury  to  pass 
upon;  and  this  would  be  true  whether  Mrs. 
Johnson  had  the  right  to  convey  to  Haslln, 
or  not 

Freeman  ft  Griswold.  for  plaintiff  In  error. 
H.  Y.  Washington  and  Anderson  A  Andw- 
son.  for  defendant  In  error. 

PER  CURIAM.  Judgment  aiflnued. 

(U  Oa.  CU) 
BBLL  et  sL  V.  OUNN  et  aL 
(Supreme  Court  of  Georgia.  July  23,  1804.) 
iKTsaFUADia  FaocBsnuie— PABTisa 
1.  Where  a  debtor  filed  a  petition  of  inte^ 
(deader  against  his  creditor  and  sereral  of  the 
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creditors  of  the  latter,  irtio  claimed  specific  liens 
upon  the  property  of  the  plaintiff  as  security  for 
their  demands,  and  paid  into  court  a  fand  to  stand 
in  lien  of  the  property,  and  it  was  sought  to  con- 
duct the  ptoceedinK  so  as  to  mbstitute  that  fand, 
for  all  purposes  wiu  reference  to  the  allesed  liens, 
for  the  in'opertr  Itself,  the  creditor  of  me  plain- 
tiff was  a  necessary  part?;  and  llie  cue  was  not 
ready  to  proceed,  and  be  finally  diq>osed  of  as  to 
any  of  the  parties  thereto,  until  be  was  served 
with  process,  or  had  acknowledged  service,  or  do- 
walved  it,  by  appearance  or  otherwise.  Until 
is  occoired,  the  court  coold  not,  witilioat  his  con- 
sent, pay  out  the  fund,  or  any  of  it,  either  upon 
the  hens  claimed  on  the  plalntiETs  property,  or  up- 
on a  prior  general  Judgment  against  the  unserved 
defendant. 

2.  While  the  court  was  right  in  not  recog* 
nisiog  the  right  or  power  claimed  by  the  attor- 
nejrs  for  one  of  the  lien  holders,  witiliont  other  evi- 
dence of  its  existence  than  the  statement  In  their 
places  of  these  attorneys,  to  represent  the  absent 
defendant  (their  client  s  debtor}  in  acknowledge 
Ing  or  waiving  service  of  the  onsdnal  process,  or 
of  the  interpleading  petition  filed  by  themselves 
In  behalf  of  tiieir  client,  the  conrt  did  err  in 
awarding  a  portion  of  tiie  fund  to  a  jn^ment 
creditor  of  the  absent  defendant  without  having 
him  properly  served  with  process  in  the  main  ac- 
tion, at  least 
OSyllabDB  br  die  Court) 

Error  from  superior  court,  Bibb  county;  C. 
L.  Bartlett,  Judge. 

Petition  by  P.  A.  and  Mrs.  M.  A.  Rossiter 
against  one  Ounn,  J.  T.  Bell  &  Son,  and  oth- 
ers, requiring  defendants  to  Interplead.  On 
the  decree  rendered,  J.  T.  Bell  &  Son  bring 
error.  Reversed. 

The  following  Is  the  ofBcial  report: 

In  Bibb  superior  court  there  came  on  to  be 
tried  the  case  of  P.  A.  and  Mrs.  M.  A.  Rossi- 
ter T.  Martin,  McCook,  Cb^ry,  Gunn  (agent), 
Bell  &  Son,  Eden  &  Co.,  Hanse,  and  Higley; 
the  same  being  upon  a  petition  requiring  de- 
fendants to  interplead  with  each  other,  and 
show  their  respective  claims  and  liens  upon 
the  fund  admitted  to  be  due  Higley,  as  con- 
tractor, for  building  a  house  for  Mrs.  Rossltw. 
There  had  previously  been  passed  a  consent 
order  requiring  all  the  defendants  to  Inter- 
plead and  set  up  their  respective  claims  to 
the  fund  ordered  paid  Into  court,  the  order 
reciting  that  the  respective  liens  should  at- 
tach to  the  fund  In  lieu  of  the  property;  and 
In  pursuance  thereof  the  money  was  paid 
to  the  clerk,  all  the  defendants  being  enjoined 
from  proceeding  further  against  plalntlfiC. 
Bell  &  Son  filed  their  claim,  setting  up  that 
they  were  entitled  to  a  Uen  for  lumber  and 
material  furnished  to  Higley  for  use  In  erect- 
ing the  house;  that.  In  accordance  with  the 
statute,  they  had  filed  their  Hen  against  the 
property,  which  was  of  record,  and  all  of 
which  was  done  within  three  months  after 
the  completion  of  the  work  for  which  the 
material  was  furnished;  that  they  gave  no- 
tice to'  plaintiffs,  stating  the  amount  due 
them  (Bell  &  Son),  before  plaintiffs  had  set- 
tled with  Higley;  that  they  had  fully  com- 
pleted their  contract  for  furnishing  the  ma- 
terial to  Higley;  and  that  they  had  taken  no 
personal  security  for  their  claim.  They 
prayed  for  Jadgment  against  Higley,  alleged 
that  their  claim  was  the  highest  and  best 


Hen  on  the  fund,  and  prayed  tihat  It  be  award- 
ed to  them  In  satisfaction  of  their  account, 
as  far  as  the  fund  would  go.  The  amount 
of  their  claim  was  $338.95;  and  the  amount 
of  the  fund,  $315.45.  Eden  &  Co.,  by  their 
interpleader,  set  up  a  similar  Hen,  and  made 
similar  prayers.  Neither  of  these  llena  had 
been  foreclosed.  Mrs.  Gunn  claimed  under 
an  execution  against  Higley,  upon  which  a 
garalshment  had  been  served  upon  Rossiter. 
The  claim  of  Martin  was  similar.  The  claim 
of  McCook  was  of  a  laborer's  Hen,  which  had 
not  been  foreclased.  What  the  claim  of 
Hanse  was,  does  not  appear  from  the  record, 
and  no  pleading  by  Hanse  is  specified  as  ma- 
terial to  be  transmitted  to  this  court,  al- 
though the  blU  of  exceptions  states  that 
Hanse  filed  an  Interpleader.  The  nature  of 
the  claim  of  Hanse  is  not  stated  In  the  bill 
of  exceptions.  Cherry  does  not  appear  to 
have  pleaded  at  all,  and  was  not  awarded 
anything.  The  claims  of  Martin  and  Mc- 
Cook were  aUowed  by  consent  of  all  parties. 

Upon  the  call  of  the  case,  Gunn,  agent, 
moved  that  the  fund  be  ordered  paid  upon 
his  claim,  first  paying  the  cost  of  court. 
Presumably,  Gunn  was  agent  for  Mrs.  Gunn. 
The  interpleader  Is  In  her  name,  and  the 
execution  in  favor  of  Gunn,  agent,  without 
stating  for  whom  he  was  agent  She  alleged 
that  she  held  the  Judgment  on  which  the 
execution  was  Issued.  This  motion  was 
made  upon  the  ground  that  Higley  was  not 
a  party  to  the  case  before  the  court,  as  the 
original  papera  showed  no  service  upon  him. 
Whereupon,  M.  D.  Jones  stated  to  the  court. 
In  his  place:  That,  when  the  petition  was 
filed,  Higley  came  to  Jones  &  Dasher,  of 
which  firm  Jones  was  a  member,  to  secure 
their  services  as  his  attorneys.  That  they 
told  htm  they  represented  BeH  &  Son,  Hanse, 
and  Eden,  all  of  whom  were  claiming  Hens 
against  Mrs.  Rossiter,  on  account  of  work 
done  and  material  furnished  for  Higley  up- 
on the  house.  That  Higley  fully  and  clear- 
ly understood  that  Jones  &  Dasher  repre- 
sented these  parties,  and  stated  that  he  de- 
sired their  services,  notwithstanding  the  fact 
that  they  represented  other  parties;  that  he 
had  no  fight  to  make  against  BeU  &  Son, 
Hanse,  and  Eden,  but  desired  to  see  their 
claims  paid.  That  under  these  circumstances 
be  emjdoyed  Jones  St  Dasher  as  bis  attor- 
neys in  the  case,  and  they  have  since  repre- 
sented him.  That,  when  the  consent  order 
requiring  the  defendants  to  interplead  was 
taken,  Jones  &  Dasher  then  and  there  ap- 
peared for  Higley,  and  disputed  with  plain- 
tiffs' attorneys  as  to  the  amount  to  be  paid 
into  court,  finally  agreeing  to  the  sum  which 
was  actuaHy  paid  in.  That,  In  taking  the 
said  consent  order,  Jones  &  Dasher  repre- 
sented Higley,  and  It  was  only  through  over- 
sight that  their  names  were  not  signed  to 
the  consent  decree  as  his  attorneys,  but  la 
point  of  fact  they  had  represented  him,  and 
appeared  for  htm,  and  agreed  to  the  consent 
order  as  his  attorneys.   Jones  &  Dasher  also 
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offered  to  actmowledse  serrlce  for  Higley 
upon  the  IntenrentlonB  filed  by  Bell  &  Son, 
Eden,  and  Hanse,  and  did  acknowledge  serv- 
ice tor  said  parties  In  oi>en  court  They  also 
filed  In  court,  as  Higley's  attorneys,  a  state- 
ment of  tlie  abore  facts,  and  ther^,  for 
him,  waived  aerrlce,  notice,  etc.  The  court 
granted  the  motion  of  Gunn,  agent,  and,  by 
written  judgment,  ordered  the  fund  to  be 
paid  to  Ouse,  McGook.  Martin,  and  Gonn, 
agent,  after  paying  cost  and  attorney's  fees. 
This  judgment  having  been  taken,  Jones  & 
Dasher  proceeded  to  give  in  evidence  upon 
the  claims  of  Bell  &  Son  and  Bden  &  Ca 
against  Higley;  and,  the  evidence  having 
been  submitted,  the  court  refused  to  permit 
Bell  &  Son  or  Bden  &  Co.  to  set  up  or  fore- 
close their  Hen  against  the  fund  In  court,  or 
the  premises  of  Mrs.  Rossiter,  but  directed 
a  verdict  In  their  favor  against  Higley. 

Bell  &  Son  excepted,  and  make  the  follow- 
ing allegations  of  error:  (1)  The  judgment 
of  the  judge  presiding  shonld  not  have  been 
granted,  without  first  submitting  the  matters 
contained  therein  to  the  verdict  of  a  jnry; 
said  judgment  covering,  as  it  does,  certain 
facta  at  issue  in  the  case,  and  not  being 
purely  questions  of  law,  to  be  decided  by 
the  court  Because  It  api>ears  from  the 
records  in  said  case  that  the  judge  segre- 
gated or  divided  the  case,  deciding  part  of 
it  by  a  written  judgment,  and  allowing  oth- 
er portions  of  the  case  to  proceed  to  a  ver- 
dict by  the  jnry;  and  movant  says  that  the 
court  shonld  either  have  decided  the  whole 
case,  or  allowed  the  jury  to  decide  the  same. 
(3)  Because  the  judgment  of  the  court  was 
rendwed  on  the  Idea  that  N.  D.  Higley  was 
not  a  party  to  said  litigation,  and  yet  the 
court  iwoceeded  to  render  a  judgment  appro- 
priating money  belonging  to  said  defendant 
N.  D.  Higley,  which  movant  says  was  error, 
unless  Higley  was  a  proper  party  to  such 
litigation.  (4)  Because  the  court,  In  render- 
ing its  judgment,  did  so  on  the  Idea  that  N. 
D.  Higley  was  not  a  proper  party  to  the 
case,  and  yet  said  conrt  treated  said  Higley 
as  a  party  to  the  same  by  allowing  a  portion 
of  said  case  to  proceed  to  a  verdict  and  judg- 
ment against  said  Higley.  (5)  Because  the 
court  erred  in  holding  and  deciding  that 
N.  D.  Higley  was  not  a  party  to  said  litiga- 
tion, for  the  reason  that  said  Higley  had  al- 
ways been  present  and  represented  by  coun- 
sel throughout  said  litigation,  and  had  con- 
sented to,  ratified,  and  acquiesced  In  all  the 
orders,  judgments,  and  proceedings  had  in 
said  case.  (6)  Because  the  court  erred  in  not 
holding  and  deciding  that  N.  D.  Higley  was 
a  proper  party  to  said  litigation,  and  par- 
ticularly as  to  the  claim  of  T.  J.  Bell  &  Son, 
because,  through  his  counsel,  in  open  court, 
said  N.  D.  Higley  acknowledged  service  in 
writing  of  said  claim,  making  ail  necessary 
waivers,  and  from  the  further  fact  that  N. 
D.  Higley  was  all  the  time  a  proper  party 
to  paid  litigation,  being  present  by  his  coun- 
sel, adopting  and  ratifying  all  proceedings 


therein,  even  without  such  formal  written 
acknowledgment  of  service.  But  movant 
says  that  -vfhea  said  Higley,  by  his  counsel, 
did  propose  to  place  the. question  beyond 
doubt  OS  to  whether  he  was  a  party  to  said 
case,  by  a  written  acknowledgment  in  open 
court,  be  bad  the  right  to  do  so,  and  cer< 
talnly,  after  such  acknowledgment  he  was  a 
legal  and  proper  party  to  said  cas&  (7)  The 
court  erred  In  rendering  said  judgment,  ftnd 
in  not  decreeing  said  money  to  T.  J.  Bell  & 
Son  and  the  other  Hen  men,  for  the  reason 
that  th^  held  materia!  axai'a  Hen  for  sup- 
plies used  in  constructing  plaintlfl*8  house, 
and  which  claim  of  Uen  was  of  higher  dig- 
nl^  than  the  oth«r  claims  in  said  case,  to 
which  the  court  awarded  the  money.  Mov- 
ant says  that,  this  case  being  a  question  of 
interpleader  between  various  creditors  and 
Uen  clidmants  of  H.  D.  Higley  to  a  fund 
placed  In  court  by  iKtltloner  In  Uen  of  the 
property,  the  court  should  have  rendered 
judgment  according  to  the  legal  priority  of 
the  reiqiectlve  claims  before  the  court,  as  the 
same  stood  at  the  filing  of  the  original  peti- 
tion in  this  case,  and  should  have  pr^rved 
the  Hens  of  each  of  the  defendants  In  said 
case  as  they  stood  when  the  petition  was 
filed,  and  shonld  have  awarded  the  money 
accordingly.  And  when  the  defendant  cred- 
itors were  brought  into  court  on  the  petition 
of  the  debtor  of  their  debtor,  and  aU  such 
defendants,  by  the  petition  and  by  consent, 
agreed  to  Interplead  as  to  the  fund  paid  into 
court,  no  lien  claimant  was  reqidred  to  re- 
duce his  dalm  of  Ifm  to  judgment  Iqr  any 
outside  or  independent  proceeding,  but  could 
set  the  same  up  by  interpleader,  ai^  was  en- 
titled to  have  his  priority  of  Uen  preserved, 
and  the  mon«y  awarded  accordingly. 

Jas.  H.  Blount,  Jr.,  A.  Dasher,  and  M.  D. 
Jones,  for  plaintiffs  In  error.  Hardeman, 
DaylB  &  Turner,  Byals  &  Stone,  Freeman  & 
Orlswold,  and  Dessau  &  Hodges,  for  defend- 
ants In  error. 

PBB  CURIAM.   Judgmrat  reversed. 


(M  Oa.  649) 
NANCE  V.  WINSHIP  MAOH.  CO. 
(Supreme  Court  of  Georgia.  Jnly  2S,  1S94.) 

OtJARANTOB  or  NOTB  —  DlBOHASOl  —  FaILOBB  TO 

Brino  Suit— Collatuui.  Sscdritt  —  Arlusb 

BT  FaILURB  to  FtLB  PAPBES— PLBA,  OF  8bTTL» 
HBNT— BOPPIOIBKDT. 

1.  In  Georgia,  a  general  guarantor,  for  value, 
who  guaranties  payment  of  a  promisBory  note  at 
matarity,  is  not  discharged  by  mere  failure  of  the 
creditor  to  bring  suit,  or  to  proceed  againat  the 
maker  of  the  note,  althongb  the  maker  becomes  in- 
aolvent,  or  aome  obata^le,  sudb  aa  sale  and  re- 
moval of  personal^,  ariaes  to  tiie  etFective  en- 
forcement of  a  collateral  security  held  by  the 
creditor;  the  creditor  himself  talcing  no  part  in 
producing  the  insolvency,  or  in  creating  the  ob- 
stacle, and  the  guarantor  having  given  no  notice 
to  sue,  or  to  proceed  otherwise.  And  the  guaran- 
tor is  snbject  to  suit,  although  no  suit  has  be^ 
broofldit  against  the  maker. 

2.  Sudb  a  guarantor  Ib  not  discharged  by  rea- 
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■on  of  the  creditor's  biingtiig  an  action  of  trover 
against  a  third  person  to  recoTer  property  whldi 
the  maker  of  the  note  had  sold  to  that  person; 
this  property  being  ttie  consideration  for  which 
the  note  waa  given,  and  the  title  to  which  the 
creditor  retained  as  security  for  payment.  Had 
the  creditor  sncceeded  in  this  action,  the  result 
would  have  been  beneficial  to  the  guarantor,  as 
well  as  to  himself.  The  suit  was  consistent  with 
the  contract  of  conditional  sale,  and  with  the 
contract  to  pay  onbraced  In  the  note,  inasmnch 
as  such  actiona  are,  in  this  state,  one  mode  of 
enforcing  payment  in  cases  of  conditional  sales. 

3.  A  plea  of  settlement  without  setting  out 
either  the  terms  of  the  settlement  or  Its  agreed 
result  as  to  release,  discharge,  satisfactioit,  or  ex- 
tinguishment of  the  liability  sought  to  be  enforced 
by  the  action,  seta  forth  no  defense. 

4.  A  gnarontor  who  binds  himself  for  the 
payment  of  a  promissory  note  giTra  for  the  price 
of  personal  proi>erty  sold  by  the  payee  to  the 
maker  of  the  note,  with  a  reservation  of  title,  is 
discharged  by  failure  of  the  payee  to  have  the 
contract  of  conditional  sale,  which  was  in  writ- 
ing, duly  recorded;  the  maker  of  the  note  having 
subsequently,  and  while  the  Instrument  wss  un- 
recorded, sold  the  property  to  a  bona  fide  purchas- 
er for  value,  whereby  It  became  lost  to  the  payee, 
and  incidentally  to  the  guarantor,  as  secnrity  for 
the  debt 

(Syllabua  by  the  Court) 

Emw  from  superior  cour^  Hart  county; 
Hamilton  McWbortw,  Judge. 

Action  bjr  the  Wlnahlp  Machine  Company 
against  J.  L.  Nance.  Judgmoit  for  plaintiff, 
and  defendant  brings  error.  Beversed  In  part, 
and  alHrmed  In  part 
^  Following  Is  the  offldal  report: 

The  Wlnahlp  Machine  Company  sued  Nance 
as  guarantor  on  three  promissory  notes  dated 
September  7,  1885.  and  due,  respectively,  on 
December  20, 1885.  October  20,  Itm.  and  De- 
cember 20,  1880.  The  declaratl<m  alleges  tbat 
Smith  the  maker  of  the  notes.  Is  insolvent, 
and  a  ncmre^dent  of  the  state.  Bach  of  the 
notes  stipulates  that  the  title  to  a  gin.  feeder, 
condenser,  and  press,  tot  which  it  Is  given, 
shall  remain  in  ihe  WInshIp  Machine  Com- 
pany until  this  note  Is  paid  in  full.  On  each 
Is  the  following,  signed  by  defendant:  **For 
value  received,  we  guaranty  the  payment  of 
this  note,  and  waive  protest  and  notice  of  pro- 
test" The  defendant's  special  pleas  were 
stricken,  on  motion,  and  be  excepted.  These 
pleas  are.  In  brief,  as  follows:  "(1)  Plaintiff 
stood  by,  and  allowed  Smith  to  sell  out  and 
dispose  of  all  bis  pnqpra*^,  and  leave  the 
country,  whereby  the  risk  of  defoidaDt  was 
Increased.  (2)  To  protect  their  lien.  It  was 
necessary  to  have  the  notes  recorded  as  a 
mortgage;  and  it  was  plaintiff's  duty  towards 
defendant  to  do  this,  which  plaintiff  failed 
tc  do,  which  Iteilnre  exposed  defendant  to 
greater  liabilfty,  and  increased  his  risk.  (A) 
In  consequence  of  plalntUTs  failure  to  have 
tbe  notes  recorded,  plaintiff's  lien  on  the  prop- 
erty was  lost  the  same  was  sold  to  a  bona 
flde  purchaser, and  could  not  beheld  boundfor 
the  payment  of  said  debt,  whereby  defendant 
was  Injured,  and  was  discharged  from  any 
And  all  legal  liability  to  pay  the  notes.  (4i 


There  is  no  legal  plaintiff  maintaining  said 
suit   (5)  On  or  about  the    day  of  De- 

cember, 1885,  defendant  and  plaintiff  had  a 
full  and  final  settlement  of  all  matters  and 
things  between  them,  which  settlement  In- 
cluded defendant's  liability  on  said  notes  sued 
on.  After  said  settlement,  defendant,  relying 
on  It  took  no  steps  to  protect  himself  out  of 
Smith,  as  be  might  otherwise  have  done,  and 
had  no  intimation  from  plaintiffs  that  they 
still  claimed  that  be  waa  still  bound  on  the 
notes,  until  this  suit  was  filed.  Plaintiffs,  by 
their  own  action,  elected  to  rescind  the  trade 
under  which  the  machinery  was  sold,  and 
the  notes  taken,  by  bringing  an  action  of 
trovffl-  In  Madison  superior  court  against  T. 
J.  Hunt  who  was  at  tbe  time  in  possession 
of  tbe  machinery,  and  on  the  trial  a  verdict 
was  rendered  against  plaintiffs;  and  defend- 
ant says  tbe  election  of  plaintiffs  to  bring  said 
trover  suit  was  an  election  of  legal  remedies 
by  plaintiffs,  which  bound  them  to  that  reme- 
dy alone,  and  released  defendant  from  any 
liability  on  tbe  notes;  and,  further,  that 
bringing  said  trover  suit  amounted,  in  law, 
to  a  rescission  of  the  contract  whereby  he 
was  released  from  all  liability  on  the  notes." 
(5)  Substantially  a  combination  of  the  second 
and  third  pleas.  "(G)  Defendant  Is  released 
from  any  and  all  liability  on  the  notes,  for  that 
plaintiffs  retained  the  title  to  the  machinery 
thei-ein  described,  and,  by  their  negligence  and 
delay  In  prosecuting  suit  on  tbe  notes  against 
the  maker,  tbe  machinery  was  lost  as  secnri- 
ty, tbe  same  having  heea  sufficient  to  have 
paid  said  debt.  Smith  was  solvent,  and  amply 
able  to  pay  tbe  notes  when  they  matured, 
and.  by  the  exercise  of  reasonable  diligence 
on  the  part  of  plaintiffs,  the  money  could  have 
been  made;  but  by  negligent  delay  to  prose- 
cute suit  for  several  years  after  the  notes 
matured.  Smith  was  allowed  to  sell  out  all 
of  bis  property,  and  leave  the  country.  Plain- 
tiff's suit  against  defendant  is  Improperly 
brought,  for  tbe  reason  that  be  has  never 
sued  or  exhausted  tbe  maker,  and  has  no 
right  of  action  against  this  defendant  till 
then.  Plaintiff  did  not  notify  this  defendant 
or  call  on  him  to  settle  the  notes,  within  a 
reasonable  time  after  default  of  paymrait  on 
the  part  of  the  maker.  For  all  of  which 
reasons,  defendant  says  he  Is  not  liable.  (7) 
The  suit  In  trover  before  mentioned,  and  the 
suit  on  the  notes,  are  not.  and  were  not,  con- 
current remedies,  but  were  conflicting  and 
distinct;  and  the  election  of  plaintiff  to  bring 
trover  was  such  an  election  as  debars  talm 
from  bringing  a  subsequent  suit." 

P.  P.  ProfBtt  and  A.  G.  McCurry,  for  plain- 
tiff In  enoT.  W.  S.  Hodges  and  L  C.  Tan 
Duzer,  for  d^endant  in  error. 

PER  CURIAM.  Judgment  rerarsed  In 
part,  and  In  part  affirmed. 
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BAGWBLL  ».  TOWN  OP  LAWRENCB- 
VILLB.  - 

(Sapreme  Court  of  Georgia.  July  SO,  18&1.) 
Am«kdatobt  Act  —  Scffioibsot  of  Titlb— Mo- 

HIOIFAI.  FOWSBS— FKOailUTlOH  OF  ILLBOAL 

LignoB  Bales. 

1.  The  [Arase,  "An  act  to  amend  the  several 

arts  incorporatina  the  town  of  LiawreQceville,"  ia 
oufBeiently  desonptive  of  the  law  to  be  amended, 
the  ameiuliog  act  not  undertaking  to  expressly 
repeal  or  modify  any  of  the  provisions  contained 
in  the  acta  incorporating  the  town  of  Lawrenee- 
villp,  bnt  only  adding  alBrmative  legislation,  which 
might  have  been  constitationally  enacted  with- 
out making  any  reference  whatever  to  existing 
laws  tonching  that  town,  the  sole  repealing  clause 
in  the  act  being  the  nsnal  general  clause  repealing 
all  conflicting  laws  and  parts  of  laws.  The  de- 
scriptive phrase  being  set  out  in  the  title  of  the 
act,  it  was  unnecessary  to  repeat  it  in  the  body 
of  the  same. 

2.  A  statutory  power  conferred  upon  a  munic- 
ipal corporation  '^to  protect  the  health,  property 
and  person  of  the  dtizena  of  the  town  and  to  pre- 
serve peace  and  good  order  tiierein,"  and  "to  make 
and  pass  all  needful  orders,  b^-Iaws,  ordinances, 
resolutions,  rules  and  regulations,  not  contrary 
to  the  constitution  and  latrs  of  this  state,  and  to 
prescribe,  impose  and  enact  reasonable  &ies  and 
penalties,"  etc.,  la  comprehensive  enough  and 
specific  enough  to  enable  the  corporation  to  pass 
and  enforce  an  ordinance  prohibiting  any  person 
from  keeping  a  "blind  tiger,"  or  keeping  for  sale, 
barter,  or  ezdian^e  any  vinous,  ^intuous,  or 
malt  liQuors,  wiUiin  the  corporate  limits  of  the 
town,  there  being  do  law  of  the  state  which  pro- 
hibits or  makes  penal  the  acts  to  which  the  or- 
dinance applies,  and  It  not  appearing  that  the 
county  In  whic^  the  town  is  situate  is  one  in 
which  liquors  could  lawfully  be  sold,  with  or 
witiiont  license.  It  la  legitimately  within  the 
scf^  of  general  police  powers  to  inhibit  the  keep- 
ing of  intoxicating  liquors  for  illegal  sale,  or  the 
keeping  of  places  for  condncting  such  aaJes. 

(Syllabtu  by  th6  Court) 

Error  from  superior  court,  Owinitett  comi- 
ty; N.  Jj.  Hatchins,  Judge. 

One  Ba^ell  was  convicted  of  Tlolatlon  of 
an  ordinance  and,  upon  the  oTerruUng  by 
the  mperior  conit  of  Ub  certiorari,  be  brings 
error.  AtBimed. 

The  foUowlns  is  the  official  report: 

Bagwell,  on  June  3,  1883,  was  tried  and 
convicted  in  the  mayor's  conrt  of  Xawrence* 
rllle  for  vitdatlon  of  an  ordinance  of  that 
town  known  as  the  "Klnd-Tlger  Ordinance." 
He  took  the  case  by  certtorari  to  the  supe* 
rior  court,  where  his  certicHui  was  over- 
roled,  and  to  this  be  excepted.  In  the  peti- 
tion for  certtorari  be  admitted  that  tbere 
was  sufficient  evidence  to  authorise  the 
Judgment  of  conTlction,  bnt  Insisted  that  the 
conviction  was  illegal  for  the  following  rea- 
sons: Because  the  ordinance  In  Question 
never  has  beffii  adopted  by  the  present  board 
or  connciL  The  conrt  trying  petitioner  ad- 
mitted that  a  new  council  vras  tfected  in 
January,  1888,  for  the  ensting  year,  and 
since  bis  election  said  ordinance  has  not 
been  adopted  or  pnbUsbed;  neither  was  the 
ordinance  In  qnesUon,  wblcb  was  adopted 
In  October,  1882,  by  the  old  council,  ratified, 
approved,  or  made  the  ordinance  the  new 
and  present  coundl.  Second.  Because  the 
court  erred  in  allowing  the  ordinance  to 


be  used  as  evldeace,  over  the  objection 
of  petitioner,  who  Insisted  that  said  ordi- 
nance was  void  and  of  no  legal  effect  be- 
cause the  town  council  had  no  authority  to 
pass  It.  The  charter  under  which  said  coun- 
cil was  created  and  exists  confers  upon  the 
municipal  authorities  no  power  to  enact 
such  legislation,  and  It  Is  therefore  void. 
See  Acts  Gen.  Assem.  1S82-S3,  p.  336,  ap- 
proved September  17,  1883.  Third.  Because 
the  said  act,  known  as  the  "Act  to  amend 
the  act  incorporating  LawrenceviUe,"  etc.. 
and  entitled  "An  act  to  amend  the  several 
acts  incorporating  the  town  of  Lawrence- 
viUe, to  create  the  offices  of  mayor  and 
councllmen  and  to  declare  and  d^ne  the 
powers  and  duties  of  the  same,  and  for  oth- 
er purposes,"  being  the  charter  under  which 
the  said  town  is  now  acting,  violates  the 
constitution  of  the  state,  and  is  therefore 
void  and  of  no  legal  effect,  and  any  law  or 
ordinance  enacted  by  authorities  elected  and 
qualified  thereunder  Is  therefore  void.  Said 
act  is  unconstitutional,  and  therefore  void, 
because  It  contains  matter  different  from 
what  is  expressed  in  the  title  thereof,  and 
because  the  said  act  sought  and  seeks  to 
amend  all  the  prior  acts  In  reference  to  the 
town  of  LawrencevUle,  by  mere  reference  to 
the  titles,  In  fact  without  any  reference  to 
the  titles  even,  and  without  distinctly  de- 
scribing the  said  several  acts  sought  to  be 
amended,  and  without  giving  the  alterations 
to  be  made.  Fourth.  Because  the  court,  over 
the  objection  of  defendant's  counsel,  allow- 
ed the  witness  John  Mills  to  testlQr  as  to  de- 
fendant's violation  of  said  ordinance  prior 
to  the  date  charged  In  the  warrant  and  affi- 
davit therefor,  under  which  be  was  arrested, 
to  wit.  May  30,  1683,  defendant  insisting 
that  the  rule  appIlcaMe  In  state  cases,  to 
wit,  allowing  the  state  to  fix  the  time  of 
the  commission  of  tbe  alleged  offense  at  any 
period  or  date  within  the  statute  of  llmita- 
tlotts,  did  and  does  not  apply  to  cases  made 
against  vlc^tlon  of  tbe  laws  of  municipal 
authorities.  Prom  the  answer  to  the  peti- 
tion for  certiorari  the  following  appears, 
among  other  things:  The  ordinance  in  ques- 
tion, after  being  ordained  by  tbe  council,  at 
a  meeting  thereof  held  on  October  18,  1892, 
was  regularly  published  by  tbe  marshal  of 
tbe  towiL  It  was  admitted  by  the  mayor 
that  tbe  ordinance  bad  never  been  formally 
adopted  by  the  council  of  1883,  which  admis- 
sion was  coupled  with  the  fact  that  the 
same  bad  never  been  repealed  or  revoked. 
The  vrarrant  charged  defendant  with  having 
violated  the  ordinance  on  May  80.  18^  and 
there  was  evidence  that  about  that  time  a 
witness  got  com  whisky  from  defendant  for 
which  be  vras  to  pay;  that  be  had  got  liquor 
from  him  in  May,  1883,  and  paid  falm  for  It; 
and  bad  seen  others  drinking  at  defendant's 
place  of  business,  and  paying  bim  for  It,  but 
could  not  say  what  It  was  they  were  drink- 
ing. The  same  witness  testified  that  since 
October,  1882,  be  bad  several  times  procnr- 
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ad  liquor  from  defendant  at  his  place  of 
bntinen,  and  paid  him  for  It,  and  that  de- 
fendanlffl  place  vt  traalneu  was  In  Law- 
rencertlla  The  ordinance  waa  as  follows: 
"If  any  person  aball  laep  a  *bUnd  tiger,'  or 
keep  for  nle,  barter  or  exchange  any  wine, 
brandy,  mm.  gin,  whisky  or  other  splritn- 
ons  or  malt  liquors  or  any  mixtures  of  such 
liquors,  within  the  corporate  limits  of  the 
town  of  LawrencerlUe  (except  domestic 
wine  or  wine  for  sacramental  purposes), 
such  person  and  the  occupant  of  the  house 
or  other  place  of  business  for  the  time  be- 
ing, shall  severally  be  deemed  offenders,  and 
upon  conviction  thereof  shall  be  punished  as 
prescribed  in  ordinance  No.  U,  of  the  by- 
laws of  the  town  of  LawrenceTHle." 

G.  H.  Brand,  for  plaintiff  In  error.  Sam  J. 
Winn,  for  defendant  in  nror. 

PEB  CUBIAM.   Judgment  affirmed. 


(31  Ga.  708) 

RICHMOND  &  D.  B.  00.  v.  HUatBINQTON. 

(Supreme  Court  of  Oe(«ite.  July  80,  ISM.) 

Rbtibw  ox  Appbal— Bdfpicibnot  ot  fivmsKCF, 

Tbe  motion  for  a  new  trial  presenting  no 
qnestions  which  can  be  dealt  with  by  the  su- 
preme coart,  except  those  arising  upon  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  the  evidence  being 
snffident  to  warrant  me  verdict,  no  reason  ap- 
pears for  setting  it  aside  after  its  approval  by  the 
trial  conrt. 
(Syllabns  by  the  Court.) 

Brror  from  superior  court,  Gwinnett  coun- 
ty; N.  L.  Hntchlns,  Judge. 

Action  by  Frances  H.  Herrlngton  against 
the  Blcbmond  &  Donvilla  Ballroad  Company. 
Judgment  for  plaintiff,  and  def aidant  brings 
error.  AflBinned. 

The  following  Is  the  official  report: 

Mrs.  Herrlngton  sued  the  railroad  com- 
pany, alleging  In  brief:  On  the  afternoon 
of  Febroary  7,  1891,  she  boarded  a  train  of 
defendant  for  the  purpf»e  of  going  to  Du- 
luth,  a  station  on  defendant's  road.  She 
bad  with  her  a  little  grandchild,  six  years 
old,  a  little  hand  trunk,  a  bucket,  and  a 
basket.  The  conductor  took  up  her  ticket 
Before  arriving  at  Duluth,  and  while  con- 
versing with  some  passengers  on  the  train, 
tbe  conductor  came  to  where  she  was  ait- 
ting,  and  called  out,  "Here  is  the  place  yon 
get  off,"  or  words  to  ttiat  efFect,  directing 
bis  remarks  to  her,  and  at  the  same  time 
picking  up  her  trunk.  Presuming  that  he 
would  not  dec^ve  her,  and  that  he  knew 
what  he  waa  doing,  relying  upon  his  state- 
ment, she  Immediately  got  up  from  her  seat, 
and,  taking  her  grandchild  by  the  hand,  fol- 
lowed the  conductor  to  the  door  and  on  the 
platform.  When  she  arrived  on  the  plat- 
form, she  did  not  think  she  was  at  Duluth, 
as  the  appearance  of  tbe  place  waa  nnfa- 
miltar  to  her,  and  she  told  the  conductor 
that  It  did  not  look  like  the  place  she  usual- 


ly got  off,  but,  it  being  dark,  she  could  not 
be  positive  whether  her  doubts  were  cor- 
rect or  not  Tbe  conductor  rolled  that  they 
had  on  tliree  extra  coaches  that  ntghl^  and 
that  was  why  she  did  not  get  off  at  tbe  nanal 
place,  and  then  grabbed  her  In  a  rough  man- 
ner, and  told  her  to  get  off  quick.  Relying 
on  ills  statement  and  Orders,  she  undertook 
to  get  off;  and  with  him  holding  her  under 
and  by  the  arm,  in  a  rough  manner,  he  pot 
her  off  the  train,  at  a  rough  place,  whereby 
she  was  bruised  and  injured.  She  charges 
that  this  was  an  unlawful  ejection  from  the 
train;  that  she  did  not  voluntarily  leave  the 
train,  but  undertook  to  leave  and  was  pnt 
off  under  and  by  the  orders  of  the  conductor. 
The  point  where  she  was  ejected  from  the 
train  was  nearly  four  miles  below  Duluth, 
to  which  point  she  had  paid  her  fare. 
When  she  learned  bow  far  she  was  from 
Duluth,  having  been  told  by  a  passenger 
who  alighted  at  the  same  place,  she  was 
greatly  vexed  and  annoyed.  With  the  things 
she  had  with  her  and  her  little  grandchild, 
it  being  dark,  and  the  ground  wet  and  slip* 
pery  from  long  and  continued  bad  weather, 
she  began  her  Journey,  hardly  knowing  what 
to  do  or  where  to  go.  The  person  who 
alighted  from  tbe  train,  seeing  her  perilous 
condition,  and  moved  by  her  fear  and  dis- 
tress and  tlie  cries  of  the  little  girl,  kindly 
went  up  the  road  part  of  the  way  with  her, 
and,  informing  her  of  tbe  names  of  the  near- 
est  neighbors,  and  about  what  distance 
ahead,  he  left  her  alone,  in  the  dark,  on  the 
highway,  unprotected,  and  almost  fright- 
ened out  of  her  senses.  On  her  way  up  the 
railroad  track,  she  was  suddenly  confronted 
by  a  long  fright  train,  which  came  thunder- 
ing down  the  track  and  near  her  before 
she  was  aware  of  it,  and  which  almost 
scared  her  and  her  little  grandchild  to  death, 
as  she  was  at  snch  a  place  she  conld  not 
well  and  safely  leave  the  track  without  hurt 
to  herself.  She  was  on  a  high  embankment, 
and  below  on  each  side  was  a  pond  of  wa- 
ter, of  the  depth  of  which  she  knew  noth- 
ing, and,  to  save  heraelf  from  death  and 
great  bodily  Injury,  she  grabbed  the  little 
child,  crouched  down  on  the  ground,  and 
with  the  child  clinging  to  her  clothes,  and 
she  to  the  end  of  tbe  cross-tie,  the  train 
passed  by,  leaving  her  almost  exhausted 
from  fear  and  the  dangerous  position  in 
which  she  was  thus  placed.  With  great 
trouble  and  suffering,  mental  and  physical, 
she  finished  her  journey,  arriving  at  one 
Russell's  almost  prostrate  from  her  trip. 
She  could  not  and  did  not  sleep  a  "wink" 
during  the  night  Next  day  he  carried  her 
home,  about  5^  miles  from  his  residence. 
Her  Joints,  ankles,  knees,  and  hips  were 
Injnred  and  affected  by  tbe  trip  so  much 
that  she  has  been  suffering  from  them  since. 
Frequently  at  night,  even  now,  she  cannot 
sleep  on  account  of  the  pain  In  her  anldes 
and  limbs,  caused  by  the  illegal  expulsion 
and  its  direct  and  unavoidable  ctmsequences. 
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Sbe  is  neftriy  5B  yean  tAA,  and  wear  on 
her  nervous  aystem  from  the  trip  has  been 
great,  canslng  besr  mncb  snff^ng.  Her 
f  eellnsB  were  woonded  and  greatly  outraged 
Ify  the  Illegal  upulsion  and  cardesa  and 
reckless  ejection.  She  waa  In  no  way  to 
blame.  She  obtained  a  verdict  for  fSOO, 
and,  d^endant's  motion  tax  new  trial  being 
overmled,  It  excited. 

The  motion  contained  the  general  gnunds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  the  ground  that  the  verdict 
was  eccoBSlve.  Also,  that  tiie  court  erred 
In  not  granting  defendant's  motion  tor  a 
continuance  of  the  case,  on  account  of  the 
nonreturn  of  its  Interrogatories  sued  out  for 
the  f«nale  witnesses  Mrs.  Bebecca  Smith 
and  Mrs.  Julia  KaoT,  who  resided  In  Chat- 
tooga county,  Ga.  What  showing  was 
made  as  to  these  Interrogatories  does  not  ap- 
pear. Error  in  allowing  plaintiff's  counsel, 
over  the  objection  of  defendant's  counsel, 
to  read  the  answer  of  the  witness  C.  Bush 
to  the  fourteenth  direct  Interrogatory  as  to 
what  plaintiff  said  after  the  train  had  left, 
the  same  being  too  remote,  and  not  part  of 
the  res  gestae.  It  was  not  stated  in  this 
ground  what  objection  was  made  to  this 
testimony  when  offered,  nor  does  any  state- 
ment appear  in  the  evidence  of  Bush,  as 
contained  In  the  record,  as  to  what  plain> 
tiff  said  after  the  train  had  left  The  evi- 
dence for  plaintiff  web  substantially  In  ac- 
cordance with  the  allegationa  of  her  dec- 
larations, except  that  the  conductor  did  not 
handle  her  roughly  when  she  alighted  from 
the  train.  Sbe  testified,  among  other  things, 
that  the  conductor  was  a  weakly  little  fel- 
low, who  could  not  hold  her  up,  and  she 
liad  to  jump,  and.  In  jumping,  hurt  the  bot- 
tom of  her  feet,  and  It  pains  her  yet,  and 
she  still  has  pains  "plum  up  to  her  hips"; 
that  It  was  some  distance  from  the  last  step 
to  the  ground,  and  as  she  got  off,  and  when 
her  feet  struck  the  ground,  her  right  foot 
was  hurt;  that  she  struck  the  ground  heav- 
ily, and,  as  her  left  foot  hit  it,  she  felt  a 
pain  in  it,  which  caused  her  from  that  min- 
ute to  suffer  from  it,  and  she  has  never  yet 
recovered  from  It;  that  It  pained  her  to 
walk,  and  from  the  effects  of  the  Injury  re- 
ceived In  alighting  from  the  train  her  ankle 
became  swollen  that  night,  and  Is  swollen 
yet;  that  she  did  not  sleep  any  that  night 
on  account  of  It,  and  has  never  seen  a  well 
day  since  on  account  of  It;  that  It  has  pre- 
vented her  from  doing  her  usual  domestic 
duty  unless  with  pain  and  suffering;  that 
she  never  was  so  affected  before,  having 
been  stout  and  healthy,  but  since  has  been 
unable  to  work  any  in  the  field,  when  prior 
to  that  time  she  had  always  gone  to  the 
field  when  necessary,  and  made  a  regular 
hand;  that  she  has  used  up  bottle  after 
bottle  of  liniment,  oil,  etc.,  but  has  never 
been  able  to  cure  her  leg,  and  It  Is  now 
swollen  up  to  her  hips;  that  she  walked 
down  the  railroad  towards  Duluth  about  a 


mile  and  a  qnarter,  and  came  to  a  bouse 
whwe  she  was  allowed  to  spend  tbe  nlgbt; 
that  she  cannot  walk  mucb  now  to  amount 
to  anytbing;  and  before  could  walk  from 
DnlDtb  to  LawroicevUlB,  wltbont  Any 
trouble;  tbat,  wb«i  she  got  off  tbe  train, 
tbe  conductor  was  too  weak  to  bold  ber  up, 
and  sbe  Just  squashed  falm  to  the  ground, 
and  went  sliding  down  by  bis  side  cm  dovra 
tbe  erohankmrnt,  and  struck  ber  foot  against 
some  object,  hurting  It;  that  she  got  off  the 
train  on  the  right-hand  slde^  at  the  jKrtnt  In 
question.  Beaver  Dam  Grossing,  and  pas> 
seogers  got  off  on  the  right-hand  rtde  at  Du- 
luth; that  the  conductor  had  a  lantern,  and 
the  porter  also  bad  one;  that  she  knows 
where  the  guano  bouses  are  at  Duluth,  they 
being  south  or  west  of  the  depot,  towards 
Atlanta,  and  on  the  left-hand  side  coming 
from  Atlanta;  that  passengnti  alight  on  the 
right-hand  side  at  Duluth  and  about  two 
or  three  hundred  feet  from  the  guano  bonses; 
that  sbe  got  hurt  when  the  old  freight  train 
came  along,  in  getting  out  of  the  way  of  It; 
and  that  the  conductor  was  a  new  man, 
whom  she  never  saw  on  this  train  (the  ac- 
commodation) before  or  since.  She  showed 
her  ankle  to  tbe  jury,  saying  that  It  was 
swollen,  caused  from  the  Injuries  sustained 
in  being  put  off  the  train.  He  husband  tes- 
tified, among  other  things,  that,  when  she 
got  home  the  next  day,  she  complained  a 
good  deal  of  her  foot,  ankle,  and  limbs,  and 
has  complained  a  good  deal  since;  that  she 
has  not  been  able  to  work  in  tbe  field  stncet 
may  have  picked  a  little  cotton;  that  she 
bas  used  a  great  deal  of  medicine  and  lini- 
ment for  her  Injured  leg;  and  that  her  leg 
has  been  and  is  now  swollen.  For  tbe  de- 
fendant, the  conduct<»',  flagman,  jrartWiand 
a  passenger  testified.  Their  testimony  vras 
to  the  following  effect,  In  brief:  The  con- 
ductor knew  the  road  w^l,  but  bis  regular 
run  was  on  a  through  train,  and  be  was 
nmnlng  extra  that  evening  for  another  con- 
ductor. Plaintiff  was  a  passenger  on  bis 
train  that  evening,  and  had  a  ticket  to  Du- 
luth. Just  after  the  train  left  Norcross,  she 
tapped  him  on  the  arm,  and  told  him  not  to 
forget  her.  When  tbe  engineer  signaled  for 
Beaver  Dam  Grossing,  the  conductor,  having 
a  passenger  for  that  crossing,  rang  the  en- 
gineer to  stop,  and,  when  the  train  arrived 
at  the  crossing,  went  up  to  the  passenger 
for  Beaver  Dam,  who  was  sitting  Just 
across  the  aisle  from  plaintiff,  and  said  to 
him,  "Here  Is  your  place."  Plaintiff  rose  to 
go  out,  and  the  conductor  said  to  her,  "Do 
you  want  to  get  off  here?"  She  replied  that 
she  did,  and  he  took  ber  trunk  and  basket* 
and  went  out  of  the  car.  He  assisted  her 
and  her  little  grandchild  to  alight  In  as 
polite  a  manner  as  possible.  After  getting 
on  the  ground,  she  said,  "This  don't  look 
like  my  place.*'  He  told  her,  "Yes;"  it  was; 
that  he  bad  on  an  extra  coach  that  evening, 
and  bad  not  sti^ped  directly  on  tbe  cross- 
ing. He  pointed  out  tbe  crossing  to  ber,  and 
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asked  her  If  she  wonld  mind  standing  still 
till  Hio  train  moved  away,  wben  she  could 
get  on  the  crossing,  aboat  15  or  20  feet  off 
up  the  road.  She  sold,  "No,"  and  he  hand- 
ed her  tmok  to  the  passenger  who  got  off 
with  her,  got  back  on  the  train,  and  the 
train  left  He  nevra  dreamed  that  a  mistake 
bad  been  made,  or  that  she  was  dlssatlsfled, 
until  about  three  weeks  afterwards,  when 
he  heard  that  she  was  complaining  about  It. 
She  did  not  fall  or  stumble  In  getting  off 
the  car,  but  alighted  all  right  The  porter 
called  out  "Beaver  Dam  Crossing"  in  a  loud 
voice  twice,  and  the  conductor  called  it  once 
before  the  train  stopped,  and  once  after  tt 
had  stopped  at  the  crossing,  loud  enough 
to  have  been  heard  all  over  the  ear.  The 
ground  Is  not  rough  at  Beaver  Dam  Grossing 
where  she  got  oCr.  There  is  no  platform 
there  for  the  accommodation  of  passengers. 
It  Is  not  a  public  crossing,  and  no  passenger 
trains  stoop  there  except  the  accommodation. 

J.  B.  Estes,  for  plaintifr  In  error.  C  U. 
Brand,  f<»  defendant  In  ei'ror. 

FEB  CUBIAM.  Judgment  affirmed. 


(40  w.  Vb.  4S0 

TOWN  OF  DAVIS  v.  DAVIS. 
(Snprane  Court  of  Appeals  at  West  Virginia. 
April  6,  1895.) 

NviUNOB  —What  Conbtitdtbs  —  Abatexbkt  bt 
Town  Cooncil— Phocbdcrb— Okdeb  to  Show 
CinsB— Kevibw  ft  Codbt. 

1.  Under  Code,  o.  47.  8  28,  giving  the  coon- 
'cU  of  a  town  power  to  abate  a  nuisance,  but  not 
prescribing  the  methods  of  procedure,  uoon  a  pe- 
tition signed  by  60  residents,  supported  by  two 
Affidavits  fully  describing  the  alleged  nuisance, 
a  merry-go-round,  and  praying  that  the  owner 
might  be  Hummoned  before  the  town  council,  a 
summons  signed  by  the  mayor  only  in  the  nuttire 
of  an  order  to  show  cause,  and  redtins  the  facta 
set  out  in  the  petition,  was  Issued.  Hdd,  that  the 
procedure  and  summons  vrexe  sufficient. 

2.  A  BummouB  in  the  nature  of  an  order  to 
show  cause,  issued  by  a  town  council  to  a  per- 
son charged  with  keening  a  nnisance,  not  being 
a  writ  or  process,  within  the  meaning  of  Const, 
art  2, 18,  need  not  run  in  the  name  of  the  state. 

8.  Code.  c.  50.  §  58.  providing  for  continn- 
ances  in  actions  before  a  jnstice,  docs  not  apply 
to  proceedings  before  the  mayor  under  chapter 
47,  §  39,  making  it  the  special  dnty  of  the  mayor 
to  preserve  the  peace  and  good  order  of  the  towu. 

4.  Code,  c.  47,  8  28,  giving  the  council  power 
to  abate  anything  whidi,  ia  the  opinioD  of  a  ma- 
jority of  the  whole  council,  shall  be  a  nuisance, 
does  not  require  the  recorder,  or  more  than  a 
majority  of  the  council,  to  be  prosont  at  tlie  hear- 
ing of  a  petition  to  abate  a  nuisance. 

5.  Wbere  the  law  gives  the  council  of  a 
town  ample  power  to  abate  nuisances,  and  the 
coundl  gives  the  person  charsed  with  maintaining 
the  nuisance  opportunity  to  be  heard,  it  is  nnnec- 
(Misary  to  resort  to  a  court  of  equity  for  relief. 

6.  A  proceeding  by  a  town  council  against 
a  persoD  for  maintainmg  a  nuisance  is  judiiial 
in  Its  character,  and  the  decision  is  subject  to  re- 
view. 

7.  Where  a  person  acctised  of  mniutninins  a 
nuisance  feels  aggrieved  by  the  decisioii  of  a  town 
i-ouncil.  bis  remedy,  if  the  statute  gives  no  ap- 
peal, and  no  quefrtlon  is  made  that  the  statute 
is  unconstitutional,  or  that  the  town  authorities 
did  not  have  jurisdiction  of  the  subject-matter,  is 
b7  certiorari,  and  not  by  prohibition. 


8.  Const  art.  8,  |  S,  flflving  the  supreme 
court  of  appeals  appellate  jurisdiction  in  cases  of 
certiorari,  and  not  the  clause  fixing  the  court's 
jurisdiction  by  the  value  of  the  matter  in  contro- 
versy, determines  the  court's  jurisdiction  when 
error  is  brought  on  the  ground  that  the  circnit 
court  refused  defendant  a  writ  of  certiorari  on  a 
conviction  by  a  town  council  for  maintaining  a 
nuisance. 

0.  A  merry-eo-ronnd,  ran  by  a  steam  engine, 
the  whistle  of  which  blew  evar  few  minutes,  ac- 
companied by  a  band,  and  attended  by  a  large, 
noisy,  and  boisterous  crowd  till  after  10  at  night, 
disturbing  some  of  the  people  living  near  by  it, 
la  such  a  nuisance  as  a  town  council  has  power 
to  abate,  after  proper  investigatiOQ,  under  Code, 
c.  47.  S  28.   Affirmed  by  a  divided  court. 

Error  to  circuit  court.  Tucker  county. 
Proceeding  by  the  town  of  Davis  against  S. 
,  T.  Davis  to  abate  a  nuisance.    On  certiorari 
,  to  the  circuit  court,  the  judgment  of  the  town 
I  council  was  affirmed,  and  aald  Davis  brings 
error.  Affirmed. 

A.  il.  Cunningham,  fw  plabktUE  In  error. 
C.  W.  DaUe7  and  G.  O.  Stdeby,  for  defendant 
In  &tor. 

HOLT,  P.  Tliis  was  a  proceediug  on  the 
part  of  the  incorporated  town  of  Davie  against 
S.  T.  Davis,  to  have  declared  to  be  and  abat- 
ed, as  a  nuisance,  a  steam  riding  gallery,  com- 
monly called  a  "merry-go-round,"  operated  by 
defendant  Davis  in  the  town,  on  lot  No.  73. 
Such  proceedings  were  had  that  the  town 
council,  by  judgment  rendered  on  the  10th  day 
of  August,  1894,  declared  the  same  to  be  a 
nuisance,  and  ordered  It  to  be  abated,— to  be 
stopped,  we  Infer.  On  the  17th  day  of  Au- 
gust, S.  T.  Davis  presented  to  the  circuit 
Judce,  in  vacation,  bis  petition  for  a  writ  of 
certiorari,  but  on  mature  consideration  it  was 
refused,  and  to  such  refusal  this  writ  of  error 
was  granted.  Defendant  Davis  appeared  at 
the  time  and  place  mentioned  in  the  proccsa 
before  the  members  of  the  town  council,  and 
moved  to  quash  and  dismiss  the  summons,  as 
unauthorized  by  law,  and  as  otherwise  faulty 
and  defective. 

1.  Was  such  motion  Improperly  overruled? 
Section  28  of  diapter  47  (see  Code  1891,  p. 
420),  which  defines  Uie  powers  and  duties  of 
the  council,  and  among  them  the  power  to 
prevent  Injury  and  annoyance  to  the  public  or 
to  Individuals,  and  to  abate,  or  cause  to  be 
abated,  anj-thlng  which.  In  the  opinion  of  a 
majority  of  the  whole  council,  shall  be  a  nui- 
sance, does  not  prescribe  the  forms  and  meth- 
ods of  procedure.  Therefore  they  are  allowed 
a  wide  discretion,  within  the  limit  of  reason- 
able fairness.  In  this  case  thecc  was  a  petition 
and  Information,  signed  by  50  residents  ot 
the  town,  supported  by  two  supplementary 
affidavits,  suggesting  the  location  of  the  rldlufc 
gallery,  the  name  of  defendant  aa  the  owner 
opemtlng  It,  and  praying  that  he  might  be 
summoned  to  show  cause  why  the  same  should 
not  be  declared  to  he  a  nuisance  and  abated, 
being  complained  of  as  both  a  public  and  pri- 
vate nuisance.    Upon  this  the  summons  In  the 

I nature  of  a  sdre  fiiclas,  or  rule  to  show  cause, 
was  issued.  It  gives  the  defendant  notice  of 
the  Injury  and  annoyance  suggested  and  com- 
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plained  of,  commandlDg  the  of&ser  to  nunxnoit 
him  to  appear  at  a  certain  time  and  place  "to 
show  cause,  if  any  be  can.  why  the  steam 
riding  gallery,  commonly  known  as  the  'merry- 
go-round,'  owned  by  him,  and  operated  on  lot 
No.  73,  as  shown  by  the  map  <^  the  town  of 
Darls,  between  the  hours  of  8  and  10  p.  m. 
each  day,  since  the  3d  day  of  Angnst,  1884, 
nntll  this  date,  shall  not  be  declared  a  nnl- 
saace,  and  abated  as  such.  [Dated  and  signed 
by  the  mayor.]"  I  know  of  no  law  requiring 
It  to  be  signed  by  the  members  of  the  council. 
In  Tlow  of  the  purpose  the  summons  and 
forms  of  procedure  are  Intended  to  accomplish 
and  subserve,  I  can  call  to  mind  no  more  short, 
Rimple.and  efficient  formthauthls,to  glvetbe 
party  written  notice  of  the  thing  complained 
of,  the  relief  asked,  and  of  the  time,  place,  and 
tribunal  when  and  where  he  Is  to  appear  and 
show  cause  why  the  same  should  not  be  grant* 
ed.  As  to  the  anthorlty  for  it.  It  finds  justi- 
fication In  the  forms  of  the  various  writs  of 
sdre  fticlaa  and  Kiea  to  show  cause  which 
have  been  hi  use  for  the  Hke  poipose  time  out 
of  mind.  They  were  used  before  the  ordi- 
nary dlstlnctlTe  forms  of  common-law  actions 
came  Into  exlst«ice,  and  tbey  still  surrlTe  as 
efflclmt  fmd  simple  methods  of  notice  and  pro- 
cedure In  dally  use. 

2.  But  It  Is  said  that  It  Is  a  writ,  and  void 
because  It  does  not  run  In  the  name  of  the 
state,  as  required  by  section  8  of  article  2  of 
the  constitution.  See  Code  1801,  p.  21.  I  do 
not  regain  It  as  a  writ  or  process  of  any  tri- 
bonal  acting  as  a  court,  but  simply  a  notice, 
la  the  name  and  on  the  behalf  of  the  town  of 
Davis,  that  defmdant  should  appear  before 
the  council  at  the  time  and  place  designated, 
and  show  cause,  if  any  he  could,  why  they 
should  not,  in  the  exercise  of  their  police 
power,  abate  his  riding  gallei-y,  as  a  nuisance, 
—a  method  deemed  expeditious  enough  to 
meet  the  exigencies  of  this  particular  case,  and 
cotalnly  proper  in  Itself,  and  fair  to  the  de- 
fendant; for  it  not  only  gave  him  an  opportu- 
nity to  show  cause,  but  to  remove  or  stop  It 
himself  if  he  saw  fit  The  defendant  de- 
manded, as  matter  of  right,  a  continuance  of 
the  cause  tor  seven  days,  as  allowed  by  sec- 
tion 58  of  chapter  50  of  the  Code  In  an  ordi- 
nary civil  action  before  a  Justice.  This  was 
refused,  but  the  further  hearing  was  deferred 
for  24  hours.  Such  refusal  was  not  error,  for 
three  reasons;  First  It  was  not  a  cause, 
within  the  meaning  of  that  section.  Nor  was 
the  mayor  acting  as  a  Justice  of  the  peace  to 
try  a  case  between  parties,  but  as  the  chief 
executive  officer  of  the  town,  according  to  sec- 
tion 39  of  chapter  47  of  the  Code,  which 
makes  it  bis  especial  duty  to  see  that  the 
peace  and  good  order  of  the  town  are  pre- 
served, and  that  persons  and  property  therein 
are  protected.  Therefore,  when  50  residents 
lodged  with  him  their  sworn  information  and 
complaint  of  a  nuisance,  and  asked  Its  abate- 
ment, and  that  defendant  might  be  cited  be- 
fore the  council  to  show  cause,  If  any  he  had, 
against  it,  the  mayor  caused  such  citation  to 


be  Issued  and  served,  in  the  name  and  oo  tbe 
behalf  of  the  municipality,  for  a  bearing  of  the 
matter  before  tbe  common  comdU  having 
first  fixed  tbe  time  and  place.  Second.  If. 
within  the  meaning  o£  tbe  section,  defendant 
made  no  affidavit,  and  in  such  case  tbe  statute 
requires  It  Third.  And  when  the  examiner 
tlon  took  phice,  on  tbe  next  day.  defendant 
appeared  with,  and  examined  on  bis  own  be- 
half some  2S  witnesses 

8.  Again  it  la  said  there  was  error  because 
tbe  council  heard  tbe  case  when  the  reovder 
was  absent  Section  27  of  chapter  47  says, 
^'The  mayor  and  recorder  shall  vote  as  mem- 
bers of  the  council."  But  section  24of  chapter 
47  says,  "A  majority  of  tbe  council  shall  be 
necessary  to  form  a  quonun  for  the  transac- 
tion of  business."  And  the  Inference  Is  that 
no  greatOT  number  is  required,  unless  the  law 
In  the  glvoi  case  speclfdly  makes  the  pres- 
ence of  the  wliole,  or  sudi  greats  numter, 
necessary.  I  can  find  no  such  law.  Tbe  sec- 
tion relied  npoa  for  this  contention  Is  section 
28,  wUch  s^s  the  council  shall  have  power 
to  abate,  or  cause  to  be  abated,  anything 
which,  in  the  opinion  of  a  majority  of  tbe 
whole  council,  shall  be  a  nuisance.  This  does 
not  mean  that  more  than  a  quorum  must  In 
such  cose  be  present,  but  tbat  a  majority  of  the 
whole,  including  those  abeent  as  well  as  those 
presmt,  must  concur  In  such  opinion.  Here 
five  out  of  the  whole  seven  concurred  In  the 
opinion  to  abate. 

4.  Tbe  defendant  ur^es  that  the  remedy  by 
injuncticm  should  have  been  resorted  to.  In 
most  cases,— In  many  cases,  rather,— it  Is  hard 
to  conceive  of  a  judicial  remedy  more  full  and 
complete,  more  flexible  In  adaptability  to  the 
peculiar  exigencies  and  ever-varying  require- 
ments of  the  cases,  or,  what  may  be  more  to 
the  point,  more  simply  efficient  and  speedy; 
so  much  so  that  It  has  become  a  common 
Judicial  remedy  In  a  common  criminal  nui- 
sance where  abatement  Is  necessary,  and  In 
a  large  class  of  cases  has  well-nlgb  superseded 
actions  at  law,  except,  perhaps,  where  man- 
damus is  added  to  what  we  would  call  com- 
mon-law suits,  as  an  ancillary  remedy,  o» 
mode  of  canning  a  specific  Judgment  Into 
effect.  But  I  take  It  for  gi-anted  that  some 
sort  of  a  nuisance,  great  or  small,— and  many 
of  a  petty  character,— arises  almost  every  day 
in  cities  and  towns.  It  would  be  intolerable 
to  have  to  apply  to  a  circuit  court  in  such 
cases;  and  it  would  seem  not  to  be  necessary 
under  this  statute,  In  most  cases,  where  the 
party  is  properly  heard  before  he  Is  con- 
demned, though  it  is  easy  to  imagine  grave 
and  perplexing  questions  where  such  resort 
to  the  ordinary  courts  would  be  prudent  and 
discreet,  and  especially  safe,  on  the  part  of 
the  common  couocIL  I^ong  experience,  the 
great  practical  test  of  general  fitness  and  con- 
venience in  such  mattera,  has  shown  that  self- 
govenilng  municipalities  must  have  large 
power  over  such  affairs,  for  the  prevention  of 
Injury  and  annoyance  to  Individuals,  and  tbe 
public  from  things  dangerous,  offensive^  or 
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unwholesome;  In  other  words,  to  see  that 
each  <«ie  has  the  full  enjoyment  of  his  rights 
of  life,  llb«*ty,  and  property,  and  therefore 
that  each  one  shall  so  uae  such  rights  of 
bis  own  as  not  to  invade  or  Injure  those  of 
another.  This  is  the  main  purpose  of  their 
creation,  and  the  chief  function  in  their  ex- 
istence; so  that  their  fair  and  honest  efforts 
in  that  behalf  should  be  libci-ally  consrtrued, 
and  steadily  upheld.  But,  on  the  other  hand, 
It  would  be  Intolerable  for  such  local  munici- 
pal authorities  of  a  town  to  meet  in  private, 
and  declare  a  particular  thing  to  be  a  nui- 
sance, without  giving  the  party  an  opportuni- 
ty to  be  beard  and  show  cause  against  it. 
See  Yates  v.  MUwaukee,  10  Wall.  498.  Hence 
what  seems  to  me  to  be  the  fair  and  prudent 
course  was  pursued  by  the  mayor  and  coun- 
cil of  the  town  of  Davis  in  this  instance. 

Now  the  question  arises,  and  has  been  dis- 
cussed, what  is  the  nature  of  such  proceed- 
ing? It  is  plainly  Judlciai  in  its  character. 
[  hardly  see  how  it  can  be  regarded  otherwise. 
It  is  true  that  It  is  in  the  exercise  of  the  g^- 
eml  police  power  delegated  by  the  legisla- 
ture. But  Is  the  Judicial  ascertainment  of  a 
fact  In  a  proceeding  in  the  concrete  ca^e 
against  a  particular  person  and  thing,  after 
due  notice  given,  in  order  to  ascertain  the 
character  or  status  of  the  thing  as  a  nuisance, 
followed  byexecution  of  thejudgment,any  the 
less  a  Judicial  proceeding.  In  the  particular  in- 
stance, because  It  Is  dcme  under  tbe  ddegated 
general  police  power?  It  is  merely  a  concrete 
case  of  tlie  administration  of  Justice,  like  all 
other  cases  Judicial.  This  defendant  com- 
plains of  this  seizure  of  his  property  as  un- 
reasonable, the  condemnation  of  It  aa  a  public 
nuisance  as  unlawful.  Can  it  be  that  such 
seizure  and  condemnation  are  final  and  con- 
clusive? It  has  been  held  not  to  be  conclu- 
sive, and  that  the  party  proceeded  against  can 
test  ,  the  validity  of  the  action  of  tbe  council 
by  certiorari.  If  not  by  distinct  action  against 
the  town  for  damages.  See  Cole  v.  Kegler, 
C4  Iowa,  59,  19  N.  W.  843.  Neither  do  I 
agree  with  counsel  for  appellee  that  his  reme* 
dy  was  by  prohibition,  and  not  by  certiorari, 
for  here  no  question  Is  made  lhat  the  statute 
In  question  Is  not  constitutional,  and  that  the 
town  authorities  did  not  have  Jurisdiction  of 
the  subject-matter;  so  that  If  they  failed  to 
follow  the  law,  in  applying  it  to  the  facta  of 
the  case,  tbe  remedy  Is  by  certiorari,  and  not 
by  writ  of  prohibition.  Mayor,  etc,  of  Mont- 
ezuma V.  Minor  (1883)  70  Ga.  191.  The  stat- 
ute gives  no  appeal  In  such  cases,  and,  being 
the  creature  of  statute  law.  It  does  not  He, 
except  where  It  Is  given  by  express  terms. 
The  rule  with  regard  to  a  certiorari  is  the 
veiy  reverse.  It  always  lies,  unless  expressly 
taken  away,  and  It  requires  very  strong  words 
to  do  so.  The  reason  of  this  is  tbat  it  Is  an 
extremely  beneficial  writ,  being  the  medium 
through  which  the  court  of  queen's  bench 
exercises  its  corrective  jurisdiction  over  the 
summary  proceedings  of  inferior  courts.  2 
Smith,  Lead.  Caa.  (9th  Ed.,  p.  998,  note  to 


Crepps  T.  Durden.  And,  so  far  from  this 
common-low  writ  being  taken  away  in  the 
state,  the  constitution,  in  express  terms,  gives 
the  circuit  court  suiwrvislon  and  control  over 
all  proceedings  before  Justices  and  other  In- 
ferior tribunals  by  certloi-arl  (see  Const  art 
8,  9  12);  and  by  section  2  of  chapter  110  of 
the  Code  (Ed.  1891,  p.  761)  the  common-law 
Jurisdiction  of  the  writ  is  declared,  and  in 
every  case,  matter,  or  proceeding  before  a 
council  of  a  city,  town,  or  village  it  Is  ex- 
pressly provided  that,  subject  to  certain  ex- 
ceptions mentioned,  the  record  or  proceeding 
may,  after  a  judgment  or  final  order  therein, 
be  removed  by  a  writ  of  certiorari  to  the 
proper  circuit  court,  and  such  writ  may  be 
awarded  by  the  Judge  in  vacation  as  well  as 
by  the  court.  For  mode  of  procedure,  see 
section  4,  etc.,  of  chapter  110.  It  Is  true  that 
the  question  of  what  is  a  nuisance  in  a  given 
case  is  a  very  perplexing  one,  and  one  that 
the  tribunals  are  constantly  called  upon  to 
decide;  but  so  far  from  tbat  being  a  reason 
why  it  should  be  left  to  tbe  sole  and  uq- 
appealable  decision  of  the  council,  with  un- 
limited power  to  say  what  is  a  reasonable 
exercise  of  such  power,  It  must  for  that  reason 
be  liable  to  frequent  and  grievous  abu^  In 
tbe  illegal  and  unnecessary  Injury  of  private 
property  and  Invasion  of  private  right,  and 
must  strengthen,  rather  than  weaken,  the 
claim  of  tbe  puty  affected  that  he  shotild 
have  the  right  to  subject  the  proceeding  to 
the  scrutiny  of  the  wdinary  courts.  I  think, 
therefore,  that  the  circuit  court  had  Jurisdic- 
tion of  the  case.  As  we  have  already  seen, 
this  was  a  summary  conviction  of  defendant 
for  the  creation  of  a  nuisance,  which  has  been 
affirmed  in  tbe  circuit  court  on  certiorari.  In 
such  a  case  the  <dause  which  determines  tbe 
Jurisdiction  of  this  court  by  the  value  of  the 
matter  in  controversy  does  not  apply,  and 
appellate  jurisdIcti(MJ  Is  expressly  given  In 
cases  of  certiorari  by  section  3  of  article  3 
of  tbe  constitution.  See  Code  (Ed.  189i> 
p.  38.  And  even  if  It  were  a  civil  case,  and 
one  In  which  the  Jurisdiction  is  to  be  deter- 
mined by  the  value  of  tbe  thing  declared  to 
be  a  nuisance,  ft  would  not  be  going  far  to 
assume,  as  a  matter  of  general  principle 
that  a  steam  engine  and  riding  apparatUB, 
etc.,  were  of  greater  value  than  $100< 

The  circuit  Judge  to  whom  the  record- 
made  up  of  the  evidence  given  and  proceed- 
ings had  b^ore  the  council— was  presented, 
together  with  a  petition  praying  that  a  writ 
of  certiorari  might  be  awarded,  heard  the  ap- 
plication upon  the  merits,  and  refused  to 
award  the  writ.  The  question  now  reached 
Is,  was  such  refusal  right?  Reviewing  the 
proceeding  of  the  coimcll  upon  the  mer- 
its, and  determining  all  questions  arising 
on  the  law  and  the  evidence,  as  certified, 
and  rendering  such  Judgment  upon  the 
whole  matter  as  law  and  Justice  require., 
should  the  order  of  the  town  council  have 
been  affirmed.  If  the  certiorari  hod  been  al- 
lowed?   Many  of  the  questions  raised  by 
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the  plaintiff  In  error  have  already  been  dis- 
cussed and  considered.  Was  the  riding  gal- 
lery a  nuisance  at  that  parUcular  place  and 
time?  Is  the  only  one  that  remains.  That 
depends  upon  the  place,  the  time,  the  clr- 
ciuustances,  the  manner  In  which  It  was 
operated,  and  the  eCEects  It  produced.  Did 
the  noise  and  crowd,  and  other  effects  of 
this  riding  gallery,  Invade  any  publ'c  or  pri- 
vate rigljtV  Did  It  materially  Interfere  with 
and  Impair  the  ordinary  physical  comfort  of 
any  one  of  normal  sensibility  and  ordinary 
mode  of  living,  in  his  home  or  place  of  bnsl- 
nesB?  The  place  has  much  to  do  with  It 
It  seems  to  have  been  on  a  vacant  lot  In  a 
popnloos  part  of  the  town,  with  at  least  four 
dwellings  near  by.  The  time  Is  lmi>ortant. 
It  was  operated  up  to  10,  and  half  after  10, 
in  the  night,  tending  to  prevent  and  disturb 
sleep,  and  had  been  kept  op  contlnaously  for 
six  days.  The  attending  circumstance  are 
Important  It  drew  to  the  place  a  large  and 
noisy  and  boisterous  crowd.  The  nature  of 
the  thing  Itself  is  Important.  It  was  run  by 
a  steam  engine.  The  whistle  blew  every 
few  minutes.  The  music  played,  the  gal- 
lery ran  around,  the  crowd  hallooed,  etc., 
until  10  o'clock  at  night  That  It  was  a 
mere  Idle  amusement,  perfectly  legitimate  In 
a  proper  place  or  at  a  proper  time,  Is  not 
wholly  unimportant  That  which  calls  to- 
gether a  disorderly  crowd  In  a  public  place 
was  held  to  be  a  public  nuisance  in  King  v. 
Moore,  3  Bam.  &  Aid.  184.  The  making  of 
loud  music,  with  Instruments  or  otherwise, 
In  the  nighttime,  to  the  disturbance  of  a 
neighborhood,  was  held  to  be  a  public  nui- 
sance In  Rex  V.  Hlgglnson,  2  Burrows,  1238; 
Com.  V.  Oaks,  113  Mass.  8;  Oom.  v.  Smith, 
6  Gush.  80.  Those  who  participated  did  not 
regard  it  as  a  nuisance.  Some  of  the  wit- 
nesses attended.  Some  permitted  their  chil- 
dren to  attend.  They  thought  It  a  harmless 
amusement  for  the  children.  It  did  them 
good,  rather  than  harm,  and  the  proprietor 
was  careful,  polite,  and  kept  good  order. 
This,  I  take  for  granted,  is  true,  at  a  proper 
time  and  in  a  proper  place.  Other  witnesses 
lived  at  a  distance.  They,  of  course,  were 
not  annoyed,  and  they  thought  It  was  not  a 
nuisance  to  those  who  lived  near  by.  Four 
witnesses  who  lived  close  by  say  that  It  was 
a  nnisance,  disturbed  and  annoyed  them  at 
their  homes,  and  prevented  or  Intnrupted 
their  sleep.  One  witness,  who  lives  on  the 
same  street  Ave  lots  below,  says  It  was  a 
considerable  annoyance,  and,  to  some  extent, 
kept  him  awake.  Quite  a  number  of  wit- 
nesses who  live  or  do  business  near  by  were 
not  annoyed  by  it,  and  do  not  regard  It  as  a 
nuisance.  From  all  this,  and  from  the  gen- 
-eral  character  of  such  machines  In  opera- 
tion, with  their  usual  accompaniments,  it  Is 
not  hard  for  one  to  form  a  pretty  accurate 
'Opinion  on  the  question  Involved;  that  Is, 
that  when  kept  up  day  and  night,  for  days 
together,  In  such  a  place,  it  was  a  decided 
nuisance  to  some  pe<^le,  of  ordinary  waeA- 


blllty,  who  lived  or  had  their  place  of  sleep- 
ing adjoining  or  close  to  the  vacant  lot  No. 
73,  while  to  those  who  lived  at  a  distance 
those  who  participated,  and  some  of  those 
who  lived  close  to  the  place,  it  was  not  a 
niUsance,-^d  not  annoy  them  to  any  mate- 
rial  extent  Such  Questions  cannot  be  de- 
cided by  a  mere  count  of  those  two  classes, 
or  by  taking  a  vote  of  the  town.  Whether  a 
thing  Is  or  is  not  a  nuisance  does  not  de- 
pend Upon  the  notions  of  people  living  in  a 
designated  locality.  "No  man  has  a  right  to 
take  from  another  the  enjoyment  of  what 
are  regarded  by  the  community  as  the  rea- 
sonable and  essential  comforts  of  life  be- 
cause the  notions  of  some  individuals,  or  of 
the  people  of  a  given  locality,  may  not  cor- 
rectly estimate  the  standard  of  such  com- 
forts." Owen  V.  Phillips  (1881)  73  Ind.  284. 
295.  See  Snyder  v.  Cabell,  29  W.  Va.  48,  1 
S.  B.  241;  Powell  v.  Furniture  Co.,  84  W. 
Va.  804,  12  S.  B.  1085. 

In  reaching  this  conclusion  as  to  the  re- 
sults produced  by  the  act  complained  of,  I 
lay  great  stress  upon  the  finding  of  the  coun- 
cil,—men  whose  duty  it  was  to  ascertain 
them,  and  who  had  a  right  to  Observe  and 
inspect  for  themselves,  as  well  as  to  hear 
testimony.  The  law  lays  down  no  fixed 
method  of  procedure,  and  we  may  well  be- 
lieve that  they  resorted  to  means  found  to 
be  so  useful  In  like  cases;  that  Is,  they  went 
upon  the  ground,  and  viewed  the  place  in 
question,  and  heard  and  observed  for  th^- 
selves  the  facts  relating  to  the  controversy. 
See  section  30,  c  116,  Code.  With  this  view 
of  the  law  and  the  facts  of  the  case,  the 
Judgment  complained  of  must  be  afiirmed. 

DENT,  J.  (dissenting).  Section  28,  c.  47, 
of  the  Code,  under  which  these  proceedings 
were  Instituted,  contains  two  clauses  refer- 
ring to  what,  under  the  law  In  Its  broadest 
signification,  are  classed  as  nuisances,  as 
follows:  to  wit:  (1)  "To  prevent  Injury  or 
annoyance  to  the  public  or  individuals  from 
anything  dangerous,  offensive  or  unwhole- 
some." (2)  "To  abate  or  cause  to  be  abated 
anything  which  In  the  opinion  of  the  ma- 
jority of  the  whole  council  shall  be  a  nui- 
sance." The  first  refers  to  and  includes  all 
such  things  which,  though  lawful  In  them- 
selves, may  be  conducted,  used,  or  neglected 
In  such  manner  and  to  such  an  extent  as 
will  cause  tbem  to  become  an  Injury  or  an- 
noyance to  the  public  or  Individuals,  by  rea- 
son of  their  becoming  dangerous,  offensive, 
or  unwholesome,  while  the  second  refers  to 
such  things  as  are  a  nuisance  per  se,  In  the 
opinion  of  the  council;  that  Is,  their  sound 
and  reasonable  discretion.  To  hold  other- 
wise Is  to  render  the  first  clause  nugatory 
and  meaningless,  as  the  word  "nntsance," 
construed  In  Its  broadest  sense,  wonld  cover 
everything  that  Injures  or  annoys  the  public 
or  Individuals  by  reason  of  Its  being  danger- 
ons,  offensive,  or  nnwh(desome,  while  in  its 
strictest  sense  It  includes  only  such  things 


Digitized  by  Google 


910 


SOUTHEASTERN  REPORTER.  Vol  21. 


(W.  Va. 


as  are  an  Injury  or  annoj'ance  to  all  per- 
bohb  wbo  come  within  the  sphere  of  their 
operations,  though  in  a  greater  degree  to 
some  than  others.  For  instance,  a  cesspool 
throwing  off  putrid  odors  or  gases;  a  harsh 
and  grating  sound,  continuously  repeated; 
the  unnecessary  obstmctlon  of  a  public 
thoroughfare;  a  dangerous  and  unprotected 
excavation  or  opening  of  any  kind,— are  all 
injurious  or  noisome  to  every  one  who  may 
come  within  their  sphere,  and  hence  are  nui- 
sances per  Be.  But  those  things  which  are 
a  source  of  pleasure  and  enjoyment  to  some, 
while  they  are  a  positive  annoyance  to  oth- 
ers, such  as  singing,  dancing,  a  hand  organ, 
amusements,  processions,  and  occupations  of 
all  kinds,  including  a  merry-go-round,  cats, 
dogs,  and  children,  are  not  nuisances  per  se, 
tout  the  world  would  be  a  dreary  place  to 
many  without  them.  AU  such  things  can  be 
Indulged  In  and  used  in  such  manner  as  to 
make  them  a  nuisance  to  certain  Individ- 
uals, and  yet  they  may  be  a  continual  source 
of  happiness  and  necessity  to  a  lai^e  ma- 
jority of  the  people  who  come  within  their 
sphere.  The  coimcll,  in  determining  what 
Is  a  nuisance  per  se,  and  therefore  to  be  abat« 
ed,  must  use  their  sound  discretion;  hence 
the  use  of  the  words,  "in  the  opinion  of  a 
majority  of  the  whole  cotmcil."  But  they 
cannot  hold  and  abate  as  nuisance,  under 
the  second  clause,  that  which  is  not,  in  a 
greater  or  less  degree,  injurious  and  annoy- 
ing to  all  alike  who  come  within  Its  sphere. 
To  give  them  the  power  to  atmte  every- 
thing which.  In  the  oplnloD  of  a  majority, 
vas  annoying  to  any  Individnal,  would  be 
onjuat^  tinreaeonable,  destmctlTe  of  private 
rights,  and  contrary  to  fundamental  law. 
A  m«n7-go-roond  is  not  a  nuisance  per  se, 
and  does  not  come  under  the  second  clause, 
and  Is  therefore  not  a  subject  of  abatement 
by  the  majority  of  a  town  council,  and  the 
judgment  should  have  been  reversed,  and 
the  proceedings  quashed.  The  authority  to 
abate,  given  to  a  town  council,  should  not 
be  construed  as  a  license  to  do  what  they 
please  with  their  neighbor's  property,  but 
only  to  protect  the  Interests  of  the  public. 
In  this  case  no  such  Interests  were  at  stake, 
but  It  was  simply  a  qnestton  of  wliether  a 
few  Individuals,  because  of  annoyance,  real 
or  Imaginary,  had  the  right  to  cause  the 
abatement  or  destructlMi  of  tliat  which  af- 
forded pleasure,  amnsoment.  exercise,  and 
«perlence  to  a  much  larger  number.  It  may 
be  said  that  a  merry-go-round  comes  under 
ihe  first  clause.  Such  Is  the  case.  But  this 
prosecution  Is  under  the  second  clause,  and 
the  first  does  not  authorize  the  harsh  mea- 
kure  of  abatement,  but  Is  simply  a  measure 
o^  r^ulation  or  prevention.  A  merry-go- 
round  may  be  conducted  In  such  manner  as 
not  to  be  offensive  to  any  one.  and  yet  it 
may  be  made  a  stnirce  of  annoyance  to  aiL 
in  such  cases  it  becomes  tlie  duty  of  the 
council  to  prevent  Its  management  In  such 
way  aa  to  make  it  an  offensive  annoyance 


to  a  person  of  ordinary  sen^llltles;  that 
is,  ordinary  people,  who  love  their  own  and 
their  neighb(H^s  children,  find  a  soffldent 
recompense  for  all  annoyance  In  their  happy 
enjoyment  of  innocent  pastimes  and  sports, 
and  observe  the  golden  rule.  "As  ye  would 
that  men  should  do  unto  you,  do  ye  even  so 
unto  them."  As  is  said  in  the  case  of  West- 
cott  V.  Mlddleton.  43  N.  J.  Eq.  483,  11  At!. 
490:  "Before  the  court  can  condemn  a  trade 
or  calling,  it  must  appear  that  it  cannot  be 
carried  on  without  working  an  injury  or 
hurt  to  another;  and,  as  I  have  said,  that 
Injury  or  hurt  must  be  such  as  would  af- 
fect all  reasonable  persons  alike,  similarly 
situated.  The  law  does  not  contemplate  rules 
for  the  protection  of  every  individual  wish, 
desire,  taste.  It  Is  not  within  the  judicial 
sclieme  to  make  things  pleasant  or  agree- 
able for  all  the  citizens  of  the  state."  Such 
a  scheme  could  not  be  devised  by  human 
ingenuity,  for  It  Is  always  too  hot  or  too 
cold,  too  wet  or  too  dry,  too  light  or  too 
dark,  for  some  people.  Always  complaining, 
never  satisfied,  morbid,  phlegmatic,  contin- 
ually annoyed,  fault-finding,  looking  for 
Blights,  easily  offended,  hysterical,  captious, 
hatera  of  children  and  their  enjoyments,  a 
misery  to  themselves  and  a  heaviness  to 
their  friends,  is  their  history;  and  for  such 
the  law  affords  no  remedy,  as  It  cannot  ad- 
minister to  a  mind  and  heart  diseased.  On 
the  judgment  of  such  it  Is  never  safe  to  con- 
demn a  lawful  calling  as  an  offensive  an- 
noyance. The  conduct  of  this  merry-go-round 
was  a  Intimate  business,— Just  as  much  so 
as  tlie  selling  of  ribl>ou8  or  flowers  for  hats, 
cigars  or  pipes,  or  sweetmeats  or  candies, 
and  as  useful  or  beneficial.  The  council,  be- 
fore regulating  it,  should  have  found  ont 
wherein  it  was  offensive,  and  then  have  com- 
pelled the  manager  to  submit  to  necessary 
rules  to  reduce  its  offensive  characteristics 
as  much  as  possible,  and,  If  necessary,  to 
lop  off  some  of  the  offensive  contingents. 
To  testify  that  a  thing  is  a  nuisance  does 
not  make  it  so,  but  the  witness  must  testify 
to  the  annoying  characteristics.  R.  W.  East- 
man testified  "that  he  goes  to  bed  early, 
and  gets  up  early;  that  he  sleeps  best  In 
the  first  part  of  the  night;  that  the  noise  of 
the  merry-go-round  interrupted  him  from 
sleeping;  that  bis  wife  had  the  headache 
one  night,  and  it  annoyed  her  from  sleeping; 
that  the  crowd  around  the  merry-go-round 
hallooed  and  made  a  n(^se,  and  that  the 
music  annoyed  him."  To  go  to  bed  before 
9.50  p.  m.  on  a  sultry  summer  night  Is  out 
of  the  ordinary  role.  In  towns  the  size  of 
Pavis,  and  this  was  the  hour  the  amuse- 
ment stopped.  Neither  does  ordinary  music 
annoy  the  ordinary  man,  especially  when  la 
bed,  nor  should  the  joyous  ahonta  of  children 
at  play.  So  far  as  his  wife  was  concerned, 
she  certainly  was  guilty  of  contributory  neg- 
ligence in  having  the  headache;  and,  as  to 
which  canaed  her  to  lose  sleep,  she  was  the 
best  witness.  George  Amlaw  aoyi  the  mueic 
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annoys  him  from  deeping.  Wilbur  Fatrl- 
qoan  says  be  Is  annoyed  out  of  one  faonr's 
sleep  each  night  F.  A.  GruJluhank  says: 
"The  muac  and  whistte  from  the  «iglne 
annoys  me.  I  imagine  the  whistle  blows 
every  five  minutes,  if  It  don't  Uow."  George 
8.  Bamsey  eajs  It  slight^  annoyed  his  little 
girl  when  she  was  sick.  But  he  considers 
It  a  great  source  of  amusement,  and  not  a 
nuisance.  C.  B.  Wolford  says:  "It  keeps 
me  awake  some.  It  makes  considerable  an- 
noyance.** This  Is  the  substance  of  all  the 
evidence  In  foror  of  the  prosecution.  Three 
were  annoyed  by  the  music,  one  by  the  noise 
of  the  crowd,  one  by  the  whistle,  which  he 
Imagined  blew,  whether  it  did  or  not;  and, 
being  early  bed-goers,  they  were  each  cheat- 
ed out  of  from  half  to  one  hour's  sleep  each 
night  This  is  the  evidence  of  nuisance  on 
which  the  Judgment  of  abatement  was  found- 
ed, and  the  defendant  deprived  of  his  legit- 
imate business.  If  the  whistle  was  an  of- 
fensive annoyance,  the  council  could  have 
prevented  Its  blowing.  If  the  music  was  an 
oftensive  annoyance,  the  coundl  could  have 
required  the  playing  of  tunes  low  and  sooth- 
ing, or  stopped  it  altogether.  Hie  children*B 
mirth  and  laughter  could  have  been  sup- 
pressed In  the  same  manner,  and  their  shout- 
ing could  have  been  prevented  by  the  prom- 
ise of  a  free  ilde.  And,  that  these  witnesses 
should  enjoy  their  twilight  rest  they  could 
have  caused  the  "machfhe**  to  abate  at  early 
candle-Ifgbting,  or  when  the  chickens  go  to 
roost  "The  power  to  abate  nuisances,  like 
all  other  powers,  must  be  exercised  reason- 
ably." It  is  not  unlimited  power,  but  only 
such  as  la  reasonably  necessary  for  the  pub- 
lic good.  The  general  authority  to  declare 
what  Is  a  nuisance  will  not  "Justify  the  de- 
clarii^  of  acts,  avocations,  or  structures,  not 
Injurious  to  health  or  propoly,  nuisances." 
Teass  V.  City  of  St.  AJbaus,  38  W.  Va.  1, 
17  S.  E.  400.  On  the  Bide  of  the  defense, 
23  witnesses  testify  that  it  is  an  inuocent. 
harmless,  healthful  amusement  wlilch  the 
children  enjoy  very  much;  that  the  music 
is  greatly  enjoyed,  is  a  pleasant  aoporiflc, 
and  that  there  is  really  not  enough  of  it; 
that  it  Is  conducted  in  an  orderly,  careful 
manner,  and  is  beneficial  to  the  community. 
They  fully  establish  it  to  be  of  great  utill^ 
and  benefit  to  the  puUic,  instead  of  being 
a  nuisance.  If  the  testimony  of  the  prosecu- 
tion was  sufflcieut,  that  of  the  defmdant 
has  a  decided  prepondei-auce.  The  evidence, 
and  the  law  indeiMudent  of  the  evidence, 
was  for  tbe  defendant,  and  such  should  be 
the  Judf;ment  of  the  court  Tbe  attempt  was 
once  made  to  enjoin  the  a'ection  of  a  school- 
house,  for  tbe  reason  that  It  was  a  nuisance. 
How  would  the  public  regard  such  an  at- 
tempt at  the  present  time?  All  other  build- 
ings must  give  way  to  public  schoolhouses. 
and  the  education,  elevation,  comfort  and 
happiness  of  the  children  Is  considered  a 
primary  duty  of  mankind;  and  anything 
that  contributes  to  their  harmless  amuse- 


ment should  receive  the  enconragemoit  of 
the  public  conscience,  ratho:  thui  be  placed 
under  the  ban  of  the  law.  The  power  to 
abat^  If  It  eztsta,  should  nevw  be  exercised 
by  a  town  council  when  the  power  to  regu- 
late will  accomplish  the  same  end  without 
the  destruction  of  property  or  of  a  lawful 
avocation. 

BRANNON,  7.  (dissenting).  I  cannot  agree 
that  a  merry-go-round  is  a  public  nuisance, 
to  which  the  haiah  and  vigorous  remedies 
provided  by  law  for  public  nuisances  shall 
be  applied.  This  merry-go-round  is  not  invv- 
en  a  nuisance,  and  is  nf>t  In  its  nature 
BU(A.  It  l8  an  amnsemoit  from  which  chil- 
dren derive  great  pleasure  and  ffiijoyment, 
and,  with  them,  their  parwts.  A  gnat  many 
most  respectable  grown  peo^e  miay  their 
presence  in  our  towns.  They  want  that  ele> 
ment  necessary  to  stamp  them  as  nuisances, 
—that  their  harm  or  annoyance  shall  he  so 
extensive  as  to  afCect  tbe  public  at  large, 
not  merely  a  few  pexwxaa.  tSany  things  an- 
noy, perhaps  hurt  a  few  persons,  but  a  few 
must  not  make  law  for  the  many.  A  band 
dlscoursiog  mudc  in  a  park,  vwy  foequ«itly, 
in  sununer,  no  doubt*  annt^s  aged  or  Bickly 
penons  in  the  ne^hborhood,  and  others  tired 
of  Its  music,  from  repetition;  onA  shall  we 
■ay  it  la  a  nuisance?  Shall  we  say  a  church 
wherein,  .for  weeks,  religious  revivals  are 
held  until  late  at  night  is  such?  Is  the  ring- 
ing of  church  beUs?  Are  tbeatm  and  cir- 
cuses? Are  evea  billiard  tables  and  bowl- 
ing alleys  that  are  op«i  until  late  In  the 
night?  Many  things  annoy  a  few;  but  they 
cumot  deny  the  rights,  even  the  amuse- 
ments or  pasttanea,  if  decent  and  not  im- 
moral, of  the  many.  They  must  sutmiit  to 
the  Inconvenience  peculiar  to  themselves.  I 
do  not  attempt  a  discuBslon  at  large.  We 
must  not  make  gov^nunent.  too  rigid  and 
exacting,  upon  even  the  amusemeats  of  the 
people,  else  It  becomes,  in  their  eyes,  an 
engine  of  oppression  and  tyranny.  Tbe  ac- 
tion of  the  comudi  in  this  case,  under  the 
form  of  law,  took  away  the  right  of  tbe 
owner  to  use  his  property  to  earn  a  liveli- 
hood, and  Invaded  the  right  of  the  people 
to  go  to  a  decent  place  for  harmless  and 
pleasurable  amiuement.  If  the  company  fre- 
quenting such  places,  as  it  seldom  or  never 
does,  ttecomes  disorderly  or  Immoral,  that 
is  a  matta  of  police  control,  but  does  not 
make  a  merry-go-round  a  public  nuisance. 


(lie  N.  c.  Ti3) 
TODNGBR  et  al.  v.  RITCHIE  et  al. 
{Supreme  Court  of  North  Carolina.  May  14, 

1S05.) 

Fbaudulekt  CoNTErANcs  OF  Ho!iBaTBAi>— Ac- 
tios TO  8bt  Asidb. 
Act  3893,  c.  78,  providing  that,  in  an  ac- 
tion to  set  aside  a  voluntary  conTej-auce  to  a  wife 
as  in  fraud  of  creditors,  ue  fact  that  tbe  lands 
do  not  exceed  in  value  the  homestead  exemptioD 
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diall  be  no  defeiue,  provided  tbmt  the  act  shall 
□ot  be  constrned  to  antiioiize  the  aale  of  the  land 
ODtil  after  the  expiration  of  the  homestead  exemn- 
tion,  enables  the  creditors  to  immediatel?  sue  to 
set  aside  Buch  a  cooreyance  as  a  cloud  on  the 
tttie,  aad  render  their  jailgiment  a  lien  on  the 
reversion. 

Appeal  from  superior  court,  Stanly  coun- 
ty; Robinson,  Judge. 

Action  by  L.  C.  Younger  and  others  against 
M.  Ritchie  and  others.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.  Reversed. 

Bvown  &  Jerome,  for  appellants. 

CLARK,  J.  This  Is  an  actlcm  by  several 
eredltors  of  the  male  defendant  to  set  aside 
his  c(aiveyance  to  bis  wife,  on  the  ground 
that  It  was  made  with  intoit  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  grantor. 
It  was  admitted  that  he  was  a  resident  of  the 
state,  and  that  be  conld  still  claim  a  home- 
stead In  the  land  conveyed  If  tbe  deed  was 
declared  fraudulent,  it  bdng  worth  less  than 
$1,000,  and  no  otho:  homestead  having  been 
allotted  hfm.  Cmmmen  v.  Bramet,  68  N.  C. 
494;  Dortcb  v.  Benton,  96  N.  0. 190,  8  S.  B. 
038;  and  numerous  other  cases  affirming  the 
same  doctrine.  The  plalntUBi  are  not  se^- 
Uig  to  assert  that  the  defendant  is  eetappeA  to 
assert  hU  homestead  rights  In  the  property, 
by  reason  of  the  fraudnlent  conveyance 
thereof,  bat  th^  contend  Uiat  fbxSr  docketed 
Judgments,  being  liens  upon  tbe  revmlon  aft- 
er tbe  termination  of  tbe  homestead  (Jones  v. 
Britton,  102  N.  G  166,  9  8.  E.  654),  tbey  are 
entitled  to  have  the  dond  or  obBtmctlon  of 
the  frandulent  conveyance  removed  now,  be- 
cause tbe  evidence  may  by  tbe  process  of 
time  become  unavailable.  Had  there  been 
any  doubt  of  their  right  to  maintain  this  ac- 
tion for  that  purpose.  It  is  removed  by  chap* 
ter  7S,  Acte  1893,  which  expressly  provides 
that  it  shall  be  no  defense  to  actions  to  set 
aside  fraudulent  conveyances  to  "allege  and 
prove  that  the  lands  therein  embraced  do  not 
exceed  In  value  the  homestead  allowed  by 
law,"  providing,  however,  that  the  act  shall 
"not  be  construed  to  authorize  the  sale  of  the 
land  until  after  the  homestead  exemption  has 
expired."  It  was  competent  for  tbe  legisla- 
ture to  so  enact,  and  the  meaning  of  the  stat- 
ute Is  clear  and  unambiguous.  It  Is  not  Im- 
probable that  its  enactment  was  brought 
about  by  the  doubtful  Intimation  In  Rankin 
V.  Shaw.  91  N.  C.  40C,  that  such  was  not  the 
case  as  the  law  formerly  stood,  and  to  cure 
such  defect.  Tbe  Judgment  of  nonsuit  must 
be  set  aside.  Reversed. 


(116  N.  c.  IMi 

WEBSTER  V.  SHARPS). 
(Supreme  Court  of  North  Carolina.  Hay  14, 
1895.) 

Issnurcs  ov  Bcmhons— Slaitdsr. 

1.  A  summona  is  "issued"  (Code,  {  161),  bo 
as  to  prevent  the  running  of  the  statute  of  limita- 
tions, only  after  it  has  passed  from  the  hands  of 
the  clerk  to  be  delivered  to  the  sheriff  for  service; 


a  summons  mwely  filled  up,  and  held  br  tlw  derk 
for  a  prosecution  bond  to  be  ^ven.  Is  not  "Is- 
sued." 

2.  Hie  use  of  words  whldi  from  the  con- 
versation as  a  whole,  to  tbe  apprehension  of  a 
person  within  hearing,  intentionally  charge  an* 
other  witili  a  crime.  Is  slanderous,  thon^  the 
words  do  not  in  terms  duurge  aaeh  crime. 

Appeal  from  superior  court,  Alamance 
county;  Hoke,  Judge. 

Action  by  Arthur  D.  Webster  against 
James  P.  Shari>e.  There  was  a  Judgment 
for  defendant,  and  plalntift  appeals.  Af- 
firmed. 

Tbe  action  was  brought  to  recover  dam- 
ages for  defamation  of  character.  The  plain- 
tiff alleged,  among  other  things,  that  defend- 
ant did  maliciously  speak  of  and  concerning 
the  plaintiff.  In  presence  of  plaintiff  and  one 
W.  T.  Webster,  the  following  words.  In  sub- 
stance, speakiDg  to  plaintiff,  to  wit,  "I  found 
out  who  went  Into  my  store";  and  plaintiff 
asked,  "Who  was  It?"  Defendant  replied, 
"It  was  you  and  your  brother,  W.  T.  Web- 
ster, and  If  you  and  he  will  give  up  what 
you  took  I  will  hush  It  up,  and  have  no  more 
to  do  with  it";  whereby  defendant  malicions- 
ly  intended  to  charge  plaintiff  with  breaking 
Into  his  store  and  stealing  goods  and  money, 
etc.  Defendant  denied  the  allegation,  and 
says,  substantially,  that,  believing  the  said 
parties  did  enter  his  store,  and  being  anxious 
to  recover  what  he  bad  lost,  he  did  not  make 
tbe  statement  with  ipallce,  but  only  to  give 
expression  to  an  honest  opinion  In  their  pres- 
ence and  others  that  they  were  the  parties, 
and  If  he  could  get  back  his  money,  etc.,  he 
would  say  nothing  more  about  it,  etc.;  and, 
further,  that  more  than  six  months  elapsed 
after  the  alleged  words  were  spoken  and  be- 
fore tbe  commenconent  of  this  suit. 

Issues. 

(1)  Did  defendant  utter  to  Alexander  Trog< 
den,  of  and  concerning  plaintiff,  slanderous 
words  charging  that  plaintiff  entered  tbe 
store  of  defendant  and  stole  money  there- 
from? Ans.  No.  (2)  Were  the  slanderous 
words  charged  in  the  complaint  ottered  with- 
in six  months  before  the  commencement  of 
this  suit?  Ans.  No.  (3)  What  amount  of 
damages  Is  plaintiff  entitled  to  recover? 

Case. 

There  was  an  Issue  as  to  the  statute  of  lim- 
itations, and  It  was  to  the  charge  of  tbe 
court  on  this  Issue  that  the  plaintiff  excepted, 
and  takes  the  appeal.  All  the  evidence  tend- 
ed to  show  that  tbe  alleged  breaking  was 
on  tbe  night  of  December  31,  1892,  and  de- 
fendant made  the  charge  next  morning  to 
different  persons,  and  repeated  charge  to  var- 
ious persons  for  a  day  or  two,  till  January 
3,  1S03,  and  that  there  was  no  evidence  tend- 
ing to  show  any  charge  after  January  3, 
1S93,  except  the  evidence  of  witness  Trog- 
den,  who  testified  that  he  was  at  defendant's 
store  three  or  four  weeks  after  the  breaking; 
and  in  talking  with  defendant  some  one  said. 
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"If  70a  accvM  the  Websten  of  breaking  In- 
to your  store,  tbey  would  go  on  to  70a";  and 
defoadant,  Sbarpe.  thus  replied,  "Well.  I 
bare  told  tb«n  to  thelc  face  they  were  the 
boys,  and  I  have  nerer  accused  any  one  else 
with  doing  it"  That  defendant;  Sharpe, 
afterwards,  on  that  same  occasion,  offered 
witness  Trogden  $20  to  fled  out  who  did  do 
it,  and  also  said  to  witness  that  be  did  not 
beltoTO  much  in  liquor,  but  be  thought  it 
wonld  be  a  good  idan  to  get  than  drunk,  and 
get  it  out  of  them  In  that  way.  Defendant 
testified  that  he  never  made  charge  to  any 
one  after  January  Sd,  and  that  the  conversa- 
tion with  Trogden  was  before  that  time, 
and  not  after.  Plaintiff  also  offered  In  evi- 
dence the  summons  docket  or  the  entries 
kept  by  the  clerk  in  bis  court  summons  dock- 
et, purporting  to  give  date  when  suit  com- 
menced. The  case  at  bar  was  820,  and  entry 
opposite.  "Docketed  May  30,  IS&i."  The  case 
Just  b^ore  this,  being  81U,  was  entered  as 
docketed  May  3d,  and  case  Just  after,  being 
821,  was  entered  as  docketed  June  14th. 
The  clerk  testified  that  he  never  put  these 
summonses  on  hla  docket  till  they  were  is- 
sued, but  be  knows  tbis  summons  was  not 
issued  the  day  it  bears  date  and  the  day  of 
this  entry,  because  there  was  no  d^uty,  and 
he  himself  was  in  Greensboro;  that  he  sup- 
poses in  making  the  entry  be  was  misled 
by  the  date  of  the  summons.  The  clerk 
stated  also  that  he  is  right  confident  sum- 
mons must  have  been  issued  before  the  date 
of  the  next  case,  June  14th,  because  he  did 
not  docket  these  cases  at  all  till  the  summons 
was  Issued;  that  is,  that  it  was  his  custom 
not  to  do  so,  but  he  could  not  state  this 
positively.  He  states  this  summons  was  is- 
sued when  bond  was  given,  bat  does  not  know 
when  that  was.  Bond  is  In  handwriting  of 
Mr.  Long,  except  name  of  one  of  the  sure- 
ties, which  is  In  the  handwriting  of  the  clwk. 
The  clerk  further  stated  that  he  recollected 
the  sheriff  coming  for  the  summons  once, 
when  bond  had  not  been  C(Hnpleted,and  when 
bond  was  completed  snmmons  waa  Issued  by 
him.  By  issuing  summons  he  means  hand- 
ing same  out  to  sheriff  to  be  served.  The 
summons  has  entered  on  back,  In  handwrit- 
ing of  sheriff.  "Rec'd  July  10;  served  July 
11."  Sheriff  Hamilton  testified  these  entries 
were  in  his  handwriting,  and  give  dates  cor- 
rectly; that  summons  waa  handed  to  him  by 
the  cl«rk  on  the  10th  day  of  July,  1893. 
Before  this  Hr.  Long  bad  handed  to  him  a 
summons,  and  asked  sheriff  to  give  same  to 
clerk  to  have  docketed.  He  took  same  to 
clerk,  and  when  he  did  clerk  said  no  bond 
had  been  given  in  the  case,  and  summons 
could  not  be  Issued.  He  asked  clerk  to 
give  summons  hack  to  him  wh«i  bond  was 
completed,  and  says  the  mtrles  on  back  of 
summons  were  a  correct  return.  He  thinks 
there  was  one  name  on  the  bond  when  Mr. 
Long  first  handed  him  the  summons,  which 
was  In  May  before.  He  cannot  recollect 
whether  summons  was  signed  by  clerk  when 
T:2l8.B.no.l2— 58 


Mr.  Ixmg  first  gave  It  to  him  or  not  He 

asked  cletk  for  summons  oncls  b^ore  it  was 
banded  out  to  him  In  July,  and  did  not  get 
It  Bcmd  was  not  then  completed.  This  waa 
on  May  30th.  The  court  chacged  the  Jury 
that  the  action  was  commenced  by  Issuing 
the  summons,  and  the  smnmona  was  Issued 
whenever  it  was  put  out  from  the  clerk's 
office  by  direction,  and  under  sanction  and 
authority,  of  the  clerk,  and  handed  to  the 
officer  tm  the  purpose  of  b^ng  served;  that 
If  It  was  sent  out  and  banded  to  some  one 
else  to  give  to  the  officer  for  the  purpose  of 
being  served,  this  would  be  an  Issuing  of  the 
summons,  but  It  must  leave  the  office  for 
this  purpose  by  the  dlrectton  or  under  the 
sanction  or  authority  of  the  clerk.  Plaintiff 
excepted.  That  the  burden  of  this  issue  was 
on  the  plaintiff  to  show,  by  the  greater 
weight  of  evidence,  that  the  action  was  com- 
menced within  six  months  from  the  last 
utterance  of  defamatory  words;  that  If  the 
plaintiffs  failed  In  this,  or  the  minds  of  the 
Jury  were  left  in  doubt  about  the  matter, 
so  that  they  were  unable  to  determine  it 
from  the  evidence,  verdict  should  be  for  the 
defendant  Plaintiff  excepted.  On  first  Is- 
sue court  charged  the  Jury  that  if  the  words 
used  to  Trogden  Intentionally  cbarfi^d  plain- 
tiff with  robbing  store,  or  the  words  used  to 
him,  or  in  his  presence,  by  reasonable  in- 
tendment and  from  tne  rest  of  bis  conver- 
sation, amounted  to  such  chaitie  to  the  ap- 
prehension of  Trogden,  or  of  any  one  who 
beard  them,  they  would  be  slanderous  and 
defamatory,  even  though  they  did  not  make 
charge  In  express  terms.  Plaintiff  excepted. 
There  was  no  exception  to  any  other  portion 
of  the  charge  on  statute  of  Umltations.  nor 
to  ai^  other  portion  of  the  charge  except  as 
before  noted.  Then  was  verdict  and  Judg- 
ment for  defendant 

B.  &  Parker,  for  appeUee. 

FURCHES,  J.  This  Is  an  action  of  slander. 
In  which  plaintiff  alleges  that  defendant 
falsely  charged  him  with  breaking  Into  de- 
fendant's store  and  taking  bis  gooda  De- 
fendant answered,  denying  the  allegations  in 
plalntifTs  complaint  and  pleads  the  statute 
of  limitations.  On  the  trial  three  issues  were 
submitted  to  the  Jury,— one  as  to  whether  de- 
fendant uttered  the  slanderous  words  as  al- 
leged; another  as  to  tbe  statute  of  limita- 
tions; and  the  third  as  to  the  amount  of 
damages.  All  the  evidence  tended  to  show 
that  defendant's  store  was  broken  Into  on 
the  night  of  the  Slst  of  December,  1892,  and 
the  summons  bean  date  tbe  SOtb  of  May. 
1893.  But  It  was  contended  by  defendant 
that  In  fact  It  was  not  Issued  until  the  10th 
of  July,  1893.  If  the  summons  was  issued 
at  tbe  time  It  bears  date,  it  was  In  time. 
But  if  It  was  not  issued  until  the  10th  of 
July,  It  was  not  in  time,  and  the  statute  of 
limitations  was  a  bar.  The  presumption  is 
that  it  was  issued  at  the  time  it  bears  date, 
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and  the  burden  Is  on  defendant  to  show  tbat 
It  did  not  To  do  this,  defendant  Introduced 
the  cl«*lc  and  the  sheriff^  and  their  testtmony 
tended  to  show  that  the  snmrnonB  did  not 
IsBVe  at  tiie  time  It  bears  date,  and  tbat,  as 
a  matter  of  fact,  It  was  not  Issued  until  the 
lOtfa  of  July,  1883.  An  action  is  commenced 
by  issuing  a  summons.  Code,  i  109.  And 
an  action  Is  commenced  when  a  summons 
Is  Issued  agaliut  a  defendant.  Id.  S  161. 
This  iuTOlres  the  question  as  to  what  Is 
meant  by  the  word  "Issue,"  and  we  are  of 
the  opinion  that  it  means  going  out  of  the 
hands  of  the  clerk,  expressed  or  implied,  to 
be  deitrercd  to  the  sheriff  for  service.  If 
the  clerk  dellTCTs  it  to  the  sheriff  to  be 
serred,  it  is  then  Issued;  or  if  the  clerk  de- 
livers  it  to  the  plaintiff,  or  some  one  else, 
to  be  ddlvered  by  him  to  the  sheriti,  this 
is  tax  Issue  of  the  summons;  or,  as  Is  often 
the  case,  the  summons  Is  filled  out  by 
the  attorney  of  plaintiff,  and  put  in  the 
hands  of  the  sheriff.  This  is  done  by  the 
Implied  consent  of  the  cterk,  and,  tn  our 
opinion,  constitutes  an  Issuance  from  the 
time  It  is  placed  in  the  hands  of  tbc  sheriff 
for  service.  But  a  summons  simply  .filled 
up  and  lying  in  the  ofilce  of  an  attorney 
would  not  constltnte  an  issuing  of  the  sum- 
mons, as  provided  for  in  the  Code.  Nor 
would  the  fact  that  a  summons  being  filled 
up  and  held  by  the  clerk  for  a  prosecution 
bond  (as  the  evidence  In  this  case  tends  to 
show  was  the  fact)  constitute  the  issuing 
of  a  summons,  until  the  bond  is  given,  or  at 
least  until  it  goes  out  by  the  ctmeent  of  the 
clerk  for  the  purpose  of  being  served  on  the 
defendant.  This  being  so,  we  see  no  error 
In  the  Judge's  charge  on  the  question  as  to 
when  the  summons  issued  and  the  statute  of 
limitations.  The  jury  finds  the  first  isBue 
for  the  defendant;  tbat  be  did  not  utter  the 
defamatory  words  as  alleged  by  plaintiff; 
and  plaintiff  excepts  to  the  Judge's  charge  on 
this  issue.  But  no  error  Is  pointed  out  in 
the  exception,  and  we  see  none.  Judgment 
affirmed. 


(116  N.  a  4«S) 

WRIGHT  T.  HARRIS. 
(Snpreme  Court  of  North  Carolina.  May  14, 

i895.) 
Tksaxct  is  Commos. 
lestator  devised  all  bis  land  to  his  widow 
for  life,  and  the  remainder  to  his  npphew.  with  a 
provision  that,  if  a  former  slave  remained  with 
his  wife  and  nephew  until  the  death  of  his  wife, 
he  should  have  uO  aerea  of  land.  Testntor,  before 
his  death,  settled  the  slave  on  TiO  acres,  where  he 
remained  until  after  the  death  of  the  widow. 
HcUl,  that  be  was  a  tenant  in  common  with  the 
nephew,  and  entitled  to  bold  oossession  of  the  50 
Rcres  and  the  profits  thereof  until  partition  was 
bad. 

Appeal  from  superior  court,  Person  coun- 
ty; Hoke,  Judge. 

UJJectment  by  Thomas  D.  Wright  against 
Jesse  Harris.  Prom  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 


Shepherd,  Manning  ft  Foushee,  for  appel- 
lant W.  W.  Kltcbin,  for  appellee. 

MONTGOMERY,  J.  The  defendant,  Jesse 
Harris,  was  a  former  slave  of  the  testator, 
and  the  latter.  In  his  will  and  testament, 
tiore  witness  to  the  old  servant's  character 
and  devoUon  In  requesting  him  to  remain 
with  his  (testator's)  widow  until  after  her 
death.  There  are  services  and  kindnesses 
wlilch  these  old  family  serronts  can  and  do 
render  to  th^  former  owners  which  none 
other  can  or  will  render,  and  the  testator 
understood  this  as  no  one  else  can  who 
never  occupied  such  a  ralatlon.  The  widow 
survived  her  husband  some  years;  and  when 
the  ead  came  to  her.  on  the  23d  of  December, 
XtU4,  this  old  family  servant,  the  defendant, 
was  present,  faithful  to  the  end.  In  fact, 
from  the  record  It  seems  that  he  had  never 
left  the  old  plantation.  The  testator  appears 
to  have  been  a  Just  man,  appreciative  of  tbe 
defendant's  services,  and  in  his  lifetime  had 
settled  him  on  50  acres  of  his  land,  and  in 
bis  will  made  provision  for  him  In  compen- 
sati(m  for  past  services  and  for  those  to  be 
rendered  by  him  in  future  to  his  widow. 
He  devised  his  tract  of  land  of  1,200  acres 
to  his  widow,  for  her  life,  with  remainder  to 
his  nephew,  the  plaintiff,  but  charged  it 
with  an  interest  in  favor  of  the  defendant 
in  the  following  language:  "However.  I  re- 
quest that  Jesse  Eburla  and  Henry  Hairfs, 
former  slaves  of  min^  remain  with  my 
wife  and  nephew  until  the  death  of  my  wife; 
and,  if  they  sliall  rmain  with  them  during 
that  time,  that  they.  Jesse  and  Ueniy,  shall 
have,  at  some  suitable  place,  fifty  acres  of 
land  each."  The  defendant  remained  with 
the  widow  till  her  death,  and  was  faithful 
to  her;  and  thwefore,  upon  bar  dotth,  un- 
der the  will,  he  became  entitled  to  SO  acres 
of  the  1,200-acre  tract  of  the  testator,  which 
was  the  only  land  he  owned.  He  is  a  teiuint 
In  common  with  the  plaintiff  of  the  tract  of 
land  as  to  tbe  50  acres  devised  to  him  In  the 
will,  and  Is  entitled  to  partition.  Harvey  v. 
Harvey,  72  N.  C.  670;  Grubb  v.  Foust,  99 
N.  0.  286.  6  S.  E.  108.  The  plaintiff  ought 
to  have  recognized  the  right  of  tbe  defend- 
ant, under  tbe  will,  to  60  acres  of  land  In 
the  tract  of  1,200,  and  to  have  had  the  same 
allotted  to  him  in  some  proper  manner.  Not 
having  done  so,  he  will  not  be  allowed  to 
eject  the  defendant  from  that  particular  50 
acres  of  laud  which  he  occupies,  aud  which 
was  Indicated  by  the  testator  during  his  life- 
time as  a  suitable  home  for  the  defendant; 
and  the  defendant  will  be  allowed  to  remain 
In  the  possession  of  it,  until,  In  the  manner 
prescribed  by  the  judgment  of  the  court  be- 
low, 5i)  acres  of  the  1,200-acre  tract  shall  be 
allotted  by  comoilssioners  to  him.  Redf. 
Wills,  p.  390.  The  defendant  Is  entitled  to 
such  of  tbe  crops  or  proceeds  of  sale  of  same 
as  are  now  In  tbe  hands  of  the  receiver,  and 
which  were  grown  on  the  60  acres  which  the 
defradant  has  lieretofore  cnltiTated.  Hla 


Digitized  by  Google 


N.a) 


HUNT  V.  WHEELER. 


»15 


honor  committed  no  error  In  refusing  the  In- 
atmctlons  asked  by  the  plaintiff,  and  tbe 
jodsment  of  ttw  court  below  Li  afttrmed. 


(lu  N.  Ci  m) 

HUNT  V.  WHEEIj^  et  aL 
(Siqnreine  Ooiurt  of  North  GaroUna.  May  14. 
188B.) 

ftTtLLB— CBABOB  AOAISST  XjAHS— Lihitations- 

Ebtoppu. 

1.  Under  a  will  giving  certain  land  to  a 

gnmdBoo,  he  to  pay  a  daughter  one-half  of  its 
Tflloe  out  of  tbe  renta  of  the  same  or  from  any 
otbCT  source,  except  by  sale  of  the  land,  the 
daof^ter's  diare  is  a  charge  upon  the  laod. 

2.  Ad  action  by  an  admlniatrator  for  in- 
testate's share  of  an  estate  is  eoTemed  as  to 
limitation  by  Code,  S  158,  proTidtng  that  actions 
not  otherwise  proTided  for  shall  be  bronght  within 
10  years  after  the  cause  of  action  accrues. 

S.  Defendant  can  take  no  benefit  from  an 
agreement  to  cotopromise  a  charge  against  land 
when  be  has  not  complied  with  the  terms  of  the 
aereement.  claimioff  that  there  was  no  charge 
against  the  land,  because  the  debt  was  a  personaJ 
one,  and  that  it  was  barred  by  limitation. 

Appeal  from  superior  court.  GranTllIe  coun- 
ty; Qreen,  Judge. 

Action  by  W.  H.  Hunt,  administrator  for  the 
estate  of  Elizabeth  Oay,  against  W.  T. 
Wbeder  and  another,  for  a  share  of  Intes- 
tate's father's  estate.  From  a  Judgment  for 
plaintiff,  both  aides  appeal.  Modified  and  af- 
drmed. 

A.  J.  Field,  toT  plaintiff.  Edwards  &  Roy- 
ster,  for  defendants. 

MONTGOMERT,  J.  TUs  case  Ifl  presented 
upon  an  agreed  state  of  facts.  From  the 
Judgment  which  was  rendered  in  the  court  be- 
low, both  parties  f^>pealed.  We  will  treat 
both  appeals  together.  The  value  of  the  tract 
of  land  devised  by  tbe  tratator.  Moses  Wbeel- 
ea:,  to  his  grandson,  William  T.  Wheeler,  In 
remainder  after  the  death  of  the  widow  of  the 
testator,  was  ascertained,  according  to  the 
manner  prescribed  by  the  will,  to  be  $1,880. 
One-half  of  this  amount  was  under  the  will 
to  be  paid  to  tbe  daughter  of  tbe  testator, 
Ellzalietb  Meadows,  a  married  woman.  The 
defendants  contend  that  the  land  its^  is  not 
charged  with  tbe  amount  In  favor  of  the 
daughter,  and  tbe  plaintiff  Insists  that  It  is. 
The  solution  of  the  question  depends  upon  the 
true  construction  of  the  following  clause  of 
the  will:  "Item  First.  I  lend  to  my  wife,  El- 
vira, during  her  natural  life,  the  tract  of  land 
lying  near  and  adjoining  tlie  lands  of  my  son, 
Dudley;  and  at  ber  death  I  give  tbe  said 
tract  of  land  to  my  grandson,  William  T. 
Wheeler,  son  of  my  said  son  Dudley,  with  this 
understanding:  that,  at  tbe  death  of  my  said 
wife,  tbe  said  tract  of  land  is  to  be  valued  by 
three  freeholders,  to  be  chosen  by  my  execu- 
tors; and  my  said  grandson  is  to  pay  to  my 
daughter,  Elizabeth  Meadows,  one-half  of 
said  valuation.  Said  one-half  may  be  paid 
by  and  from  tbe  rent  of  tbe  same,  or  from  any 
other  source,  except  by  the  sale  of  tbe  same,  as 
I  do  not  wish  It  sold  for  diTlsion.  being  too' 


small  a  tract  for  dlvlslw  between  them,  and 
my  desire  being  to  secure  said  tract  of  laud  to 
my  said  grandson." 

We  are  of  the  opinion  that  the  one-half  value 
of  the  land  (to  wit.  $690),  the  daughter's  share 
under  the  will.  Is  a  charge  upon  the  land. 
Carter  v.  WorreU,  96  N.  C.  358.  2  S.  E.  628; 
Aston  T.  Galloway,  3  Ii-ed.  Eq.  12G;  Rice  v. 
Rice,  115  N.  C.  43,  20  S.  B.  185.  The  daugh- 
t^,  after  having  become  a  widow,  married  a 
second  time,  and  died  on  the  28th  of  January, 
1888,  leaving  her  husband  surviving  her.  The 
plaintiff  qualified  as  ber  administrator  on  the 
12th  of  November,  1894,  and  on  that  day 
commenced  this  action  against  the  defendants. 
Tbe  defendants  insist  that  tbe  statute  of  Um- 
itations  (Code,  §  155,  subd.  1)  is  applicable  to 
the  facts  in  tbe  case,  and  Is  a  bar  to  tbe  action. 
We  Are  not  of  this  opinion.  Section  158  of 
the  Code  ^  applies.  Tbe  defendants  Insist  again 
that  the  agreement  made  on  the  2d  of  Janu- 
ary. 1888,  between  the  daughter  and  tht: 
grandson  of  the  testator,  relieved  the  land  of 
tbe  charge  upon  It  (if  it  ever  existed),  and 
made  the  compromise  obligation  on  the  part 
of  the  grandson  purely  a  pei-sooal  one  against 
him.  This  cannot  be  so,  for  the  agreement 
especially  and  particularly  recites  tiie  contra- 
ry. The  following  Is  the  agreement:  "I, 
Thomas  P.  Meadows,  attorney  in  fact  for 
Robert  L.  Gay  and  Elizabeth  Gay  (formerly 
Elizabeth  Meadows),  a  daughter  of  Moses 
Wheeler,  deceased,  having  been  appointed  by 
them  attorney  In  fact  to  represent  their  Inter- 
est in  the  settlement  of  the  estate  of  said 
Moses  Wheeler,  having  agreed  with  W.  T. 
Wheeler  to  accept  of  blm  the  sum  of  four 
hundred  dollars  in  fun  satisfaction  of  the 
amount  due  from  him  to  said  EIizal)eth  Gay 
as  a  charge  upon  the  land  devised  to  W.  T. 
Wheeler  In  and  by  the  lost  will  of  Moses 
Wheeler,  provided  the  same  shall  be  paid  in 
two  months  from  this  date,  and  whereas  be 
has  paid  me  fifty  dollars  of  tbe  said  four 
hundred,  now  I  do  hereby  authorize  John  W. 
Hays,  as  my  attorney,  to  receive  from  W.  T. 
Wheeler  the  balance  of  said  sum,  to  wit,  $350, 
provided  the  same  shall  be  paid  within  two 
months  from  this  date;  and,  wbm  so  paid,  the 
said  Hays  Is  authorized  to  execute  to  W.  T. 
Wheeler  such  release  and  acquittance  as  shall 
fully  discliarge  him  from  all  further  liability 
on  account  of  said  charge  upon  said  land." 
The  defendants  can  talce  no  benefit  from  the 
agreement  of  compromise,  for,  although  It  ap- 
pears that  the  daughter  died  before  the  time 
when  the  money  agreed  upon  in  tbe  compro- 
mise should  be  paid,  and  that  there  was  no 
personal  representative  to  receive  It  when  It 
fell  due,  yet,  after  tbe  plaintiff  was  appointed 
administrator,  no  part  of  the  same  was  paid  or 
offered  to  be  paid;  the  defendants  all  the  time 
setting  up  the  plea  of  the  statute  of  Umlta- 
tlons  to  defeat  all  recovery,  and  also  relying 
upon  the  debt  being  a  pownal  one  against 

1  Oode,  I  158,  provides  that  actions  not  otb- 
erwise  provided  for  must  be  bron^  witliln  10 
years. 
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the  grandson,  and  not  a  cbarge  upon  the  land. 
The  Judgment  of  the  court  below  is  afflrmed 
In  so  far  as  It  declares  that  the  amount  due 
to  the  plalntUI's  intestate  (the  daughter  of  the 
testator)  Is  a  chaise  upon  the  land,  and  to  be 
paid  by  the  rents  from  the  same,  and  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
land  and  rent  It  out.  The  plaintifF,  however, 
ought  to  hare  had  Judgment  for  the  sum  of 
$6tK},  half  the  value  of  the  land,  less  $50, 
which  was  paid  by  the  grandson  on  the  2d 
of  January,  1888,  with  interest  from  the  9th 
of  April,  1885,  until  paid.  The  Judgmoit  is 
afflrmed  and  modified  as  above. 


(lie  N.  C.  418) 

HABGROYS  v.  HARRIS. 
{Supreme  Court  of  North  CaroUna.  Uay  14, 

1885.) 

JUBIBDICTIOH  OF  JOSTICS— SoiT  FOR  RbNT— CUIK 

AND  Dblivert— LiBif  on  Cbops. 

1.  An  forms  of  actions  having  been  almlished, 
an  allegation  in  the  complaint,  in  an  action  to  re- 
cover for  rent,  that  defendant  wroogfiiUr  detaina 
the  crop  on  which  the  rent  is  a  lien,  does  not  de- 
prive the  justice  of  joriadiction,  on  the  ground 
that  the  action  is  one  of  claim  and  delivery,  and 
not  one  ex  contractu. 

2.  In  such  case  the  justice  should  assume 
jurisdiction,  merely  denying  the  relief  of  a  d^v- 
ery  of  the  crop. 

3.  Since  under  Code.  {  1754,  a  Judgment  for 
rent  is  a  lien  on  the  crona,  a  jndgment  of  a  jus- 
tice's court  for  rent,  also  adjudginK  the  judg- 
ment a  lien  on  the  crops,  is  not  invalid  at  beiog 
in  excess  of  his  Jurisdlctioa.  as  die  portion  of  the 
judgment  adjudging  the  lien  will  be  treated  as 
surplusage. 

Appeal  trom  superior  coart,  Gianvllle 
county;  Green,  Judge. 

Afitton  In  a  Justice's  court  by  Mary  L.  Har* 
jrrore  against  Henry  P.  Harris.  Fnnn  a 
Jadgment  of  Uie  iraperior  court  dismissing 
the  action  on  appeal,  plalntiflt  appeals.  Re- 
versed. 

J.  W.  Graham  and  P.  C.  Graham,  for  ap- 
pellant A.  J.  Field,  for  app^ee. 

CLARK,  J.  There  Is  no  sncb  thing  as  an 
action  for  claim  and  d^very.  Under  our  con- 
stitution (article  4,  {  1),  there  Is  but  one  form 
of  action  in  dvl]  cases.  In  that  many  ancil- 
lary remedies  may  be  asked;  L  e.  arrest  and 
bail,  claim  and  delivery,  Injunction,  attach- 
ment, and  appointment  of  receivers.  These 
need  not  be  asked,  even  It  the  party  Is  enti- 
tled to  them  (Wilson  r.  Hughes,  94  N.  C. 
182);  and,  If  they  are  improperly  asked^ 
they  are  simply  denied  or  dismissed;  but 
that  ^loes  not  affect  the  action  itsdf,  wfalcb 
goes  on  If  the  plaintiff  is  entitled  to  any  oth* 
«r  remedy  (Deloatch  t.  Goman,  90  N.  a  186; 
Morris  T.  O'Briant  84  N.  a  72).  This  Is  the 
broad  distinction  betwera  the  present  sys- 
tem of  procedure  and  that  formerly  in  force. 
Unddr.the  old  syatem,  all  these  were  distinct 
forAu  of  action;  and  so  mnch  regard  was 
paid  to  the  mode  In  which  relief  was  asked 
that,  however  meritorious  the  cause  of  ac- 
tion, a  mistake  In  the  exact  manner  of  seek- 


ing the  remedy  sent  the  plaintiff  out  of 
court.  The  common  sense  of  mankind  and 
the  Intelligence  of  the  age  have  caused  the 
old  system  to  be  abrogated  in  the  large  ma- 
jority of  states  and  countries  of  the  English- 
speaking  race.  Indeed,  It  was  never  in 
force  in  any  other.  It  was  abolished  In 
this  state  over  a  quarter  of  a  century  since. 

The  gist  of  the  present  action  Is  that  the 
defendant  was  Indebted  to  the  plaintiff  $75, 
due  for  rent  Incidentally,  the  plaintiff  ask- 
ed, or  might  be  construed  as  asking,  for 
claim  and  delivery  of  the  crop,  which  is  not 
alleged  to  be  worth  "not  more  than  fifty 
dollars."  The  justice  of  the  peace  properly 
Ignored  the  ancillary  remedy,  of  which  lie 
would  have  had  no  jurisdiction,  and  render- 
ed Judgment  tor  the  amount  of  rent  found 
to  be  due,— $36.87.  Starke  v.  Gotten,  115  N. 
C.  81,  20  S.  E.  184.  In  that  case  the  action 
was  for  $70.80,  for  "damages  for  breach  of 
a  contract"  as  to  the  delivery  of  certain  to- 
bacco, and  to  subject  the  proceeds  of  the 
sale  of  the  tobacco.  It  was  held  that  while 
the  Justice  had  no  jurisdiction  of  the  latter, 
"the  damages  for  breach  of  contract"  being 
ex  contractu,  the  justice  propnly  retained 
Jurisdiction,  and  rendered  judgment  for  the 
debt.  It  Is  true  that  In  the  present  case  the 
summons  recites  that  the  defendant  "wrong- 
fully detains"  the  crop,  on  which  $75  Is  due 
for  rent  The  same  words  were  used  in 
Deloatch  v.  Coman,  supra;  and  the  court 
held  that  this  was  the  basis  for  claim  and 
delivery  (Code,  S  322,  subd.  2),  but  that  the 
Justice  retained  Jurisdiction  to  render  Judg- 
ment for  the  debt,— less  than  $200,— though 
he  did  not  have  power  to  grant  the  claim 
and  delivery  for  the  property,  which  was  in 
excess  of  $50. 

In  the  present  case  the  court  below  erred 
In  dismissing  the  action,  and  that  is  the  only 
point  before  us.  To  prevent  misconception, 
however,  we  notice  that  the  Justice  not  only 
gave  judgment  for  the  debt,  and  adjudged 
that  it  was  due  for  rent,  as  he  might  have 
adjudged  that  it  was  due  by  open  account 
or  on  a  bond  or  on  a  promissory  note,  but 
he  went  further,  and  adjudged  that  it  was 
a  lien  on  the  crop.  This  was  unnecessary, 
and  must  be  held  mere  harmless  surplusage, 
OS  the  statute  made  it  a  lien.  Code,  {  ITM. 
The  lien  was  the  result,  and  no  valid  part, 
of  the  judgment  declaring  the  amount  of 
the  Indebtedness,  and  that  it  was  due  for 
rent.  Id.;  Wilson  t.  Respass,  86  N.  C  112. 
There  Is  analogy  on  the  crbninal  side  of 
tlie  docket,  where  disfranchisement  of  one 
convicted  of  a  felony  is  held  to  be  the  effect 
of  the  sentence*  and  no  part  of  it.  State 
T.  Jones,  82  N.  O.  685.  So  here  the  lien 
on  the  crop  Is  the  effect,  but  no  part,  of  the 
Judgment  that  the  defendant  Is  indebted 
in  the  amount  named  for  rent.  The  plain- 
tiff did  not  ask  for  a  judgment  declaring  It 
a  lien,  and.  If  he  had,  it  would  not  have  de- 
stroyed the  Jurisdiction  to  grant  the  valid 
demand  for  Judgment  for  the  snm  due,  be- 
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came  a  Indgment  for  the  amount  doe  fbr 
rent  ascertains  the  extent  of  tiie  lien  on  tiie 
enp,  and  does  not  throw  every  petty  dis- 
pute about  rent  Into  the  superior  court 
This  -would  Ttrtually  be  a  denial  of  JusUce 
In  the  majority  of  Ittstances.  for  the  amount 
would  usually  not  Justify  seeking  relief  in 
that  forum.  In  truth,  flie  lien  exists  by  Tlr^ 
tue  of  the  statute  before  and  Uid^;>endent  of 
the  Judgment,  and  even  If  no  Judgment  Is 
erer  rendered.  The  judgment  simply  ascer- 
tains the  amount  of  rent  due.  Berersed. 


(116  N.  C.  797) 

ALPHA  MILLS  t.  WATERTOWN  STBAM- 
BNGINE  CO.  et  aL 

(Sapreme  Couit  ot  North  Carolina.    May  14, 

1895.) 

SiXa  OV  FSRBOHALTT  —  AOTIOIT  VOK  FjJUBB  Wah- 

RAHTX— Limitation— FoBSioir  Cokporatiox— 
DiscoTBBT  or  Fraud— Damaou. 

1.  Where  a  peraoo,  actlnx  as  agent  for  an- 

nther,  contracted  to  self  plaintiff  an  en^ne  of  a 
certain  kind,  and  knowingly  delivered'  an  in- 
ferior one,  plaintiff  mnj  retain  the  engine,  and 
sue  botb  pnncipal  and  agent  for  damages. 

2.  An  agmt  authorised  to  sell  is  anthoxlied 
to  make  a  warranty. 

8.  Where  B.  sold  an  enrine  to  plaintiff,  and, 
In  an  action  against  B.  and'M.  for  daniagea  for 
false  warrantT.  the  jary  find  on  &  diatinct  iaane 
that  B.  was  M.'8  agoit  in  die  transaction,  it  is 
not  error  to  refuse  to  Bubtnit  an  issue  as  to  whethr 
er  or  not  there  was  a  sale. 

4;  Cbde,  I  156,  subd.  9,  providing  that,  when 
relief  Is  sought  on  the  ground  of  fraud  in  cases 
which  heretofore  were  solely  cognizable  by  courts 
of  equity,  the  cause  of  action  shall  not  be  deemed 
to  tuiTe  accrued  until  the  discovery  of  the  fraud, 
was  amended  in  188Q  by  striking  out  "in  cases 
which  wm  heretofore  solely  oogniaabie  courts 
of  equity."  HAi,  that  tlie  uLiendmcnt  applies  to 
an  action  for  a  false  warranty  on  a  sale  made  he- 
fore  the  amendment. 

6.  A  foreign  corporatl(m  cannot  set  op  the 
statute  of  limitation  in  bar  of  an  action,  for  false 
warranty. 

6.  Where,  in  an  action  for  false  warranty, 
there  is  a  question  as  to  when  plaintiStfirBt  knew 
of  the  fraud,  the  question  as  to  whether  the  ac- 
tion is  barred  by  the  statute  of  limitations  Is  one 
of  fact  for  the  jury. 

7.  In  an  action  for  false  warranty  in  the 
sale  of  an  engine,  plaintiff  is  entitled  only  to 
damages  naturally  arising  from  the  fraud  and 
cannot  recover  interest  or  insurance  on  sodi  en- 
gine, ■  ■ 

Appeal  from  superior  court,  Mecklenburg 
county;  Winston,  Judge. 

Action  by  the  Alpha  Mills  against  the 
Watertown  S team-Engine  Company  and 
others.  From  a  verdict  for  plalntUCt  defend- 
ants api>eaL  Beversed.  . 

The  foUowIug is  Exhibits: 

**C^ce  of  Brem  &  McDowell,  Machinery, 
Mining  Supplies  and  Safes.  Agents  for  Lld- 
ddl  &  Co.,  Manufacturers  of  "Boss"  Cotton 
Presses,  Saw  UUls,  Shafting,  PuUctrs,  Hang- 


ers, &C.  Agents  tor  Watertown  Engines. 
Cleveland  &  Hardwldk  Bngines.  the  Pratt 
Improved  Cotton  Gin.  Com  and  Blonr  Mills. 
Victor  Wagon  and  Platform  Scales.  Bmer- 
son.  Smith  &  Co.  Planer  and  Solid  Tooth  Cbv 
cnlar  Saws.  Marvln^s  Fire  Proof  Safes. 
Steam  and  Water  Fittings  and  all  sizes  of 
Wroi^ht  Iron  Pipe  and  Bubber  and  Leather 
Belting,  Constantly  on  Hand. 

"Charlotte.  N.  C,  April  9th,  188S. 
"B.  K.  P.  Osborne.  Bsq.,  President  Alpha 
Mills— Dear  Sir:  We  will  sell  to  your  mUl  the 
following  machlnny,  at  prices  given: 

One  Watertowu  nutomatlc  cut  off 
engine,  lSx28  cylinder,  l&O  H.  P. 
nomUial.  or  155  H.  P.  cutting  off 


at  half  stroke  70  lbs  steam   $1,500  00 

80  horse  still  boilers,  at  $S43  each  1,6S6  00 

No  3  pump   175  00 

No.  11  heater   250  00 

Steam  and  water  connectlcm   100  00 

Machinist's  time   30  00 

Freight  about   43  00 


$4,154  00 

" — With  pump  and  heater. 
"Xours,  req)ectfully,  Brem  &  McDoweU. 
"Aco^ted:  BL  K.  P.  OsbonWb  PreSL** 

Geou  B.  Wilson  and  George  F.  Bason,  for 
appellant  Steam-Bogine  Company.  Jones  & 
TUlett,  for  appellants  Brem  &  McDowelL 
Burweil,  Walker  A  Oansler,  for  appellee. 

FUBCBBS,  1.  This  Is  an  action  for  dam- 
ages upon  an  alleged  false  warranty  in  the 
sale  of  a  steam  engine,  In  which  plaintiff 
recovered,  and  defendants  appeal,  and  file 
44  exceptions  to  the  ruling  of  the  court  We 
do  not  expect  to  take  up  and  discuss  these 
exceptions  seriatim,  but  only  to  discuss  such 
of  them  as  will  disiroee  of  the  case  on  ap- 
peal, as  many  of  them  will  In  all  probability 
not  arise  again. 

The  defendants  moved  to  dismiss  the  ac- 
tion for  want  of  due  service.  This  motion 
had  been  made  and  passed  upon  some  terms 
ago,  upon  affidavit  as  to  whether  the  de- 
fendants Brem  &  McDowell  were  agents  of 
the  other  defendant  In  making  the  sale  com- 
plained of;  and.  If  there  had  been  any  rea- 
son for  doubting  the  correctness  of  the  find- 
ing of  the  court  at  that  time  (and  we  do  not 
see  that  there  was),  there  certainly  Is  none 
now,  when  this  question  has  been  submitted 
to  a  Jury,  and  found  that  they  were  the 
agents  of  the  Watertown  Steam-Bnglne 
Company.  This  motion  Is  overruled. 

Defendants  then  moved  for  Judgment  on 
the  findings  of  the  jury  (non  ol>stante,  we 
suppose).  This  exception  was  not  argued, 
and  we  suppose  was  virtually  abandoned; 
but,  If  it  was  not,  we  see  no  ground  upon 
which  It  can  be  sustained,  and  It  Is  orer- 
roled. 
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Exhibit  5  contains  tbe  contract  for  the 
sale  of  the  engine,  which,  In  our  opinion, 
shows  that  Brem  &  McDowell  acted  as 
agents  of  the  Watertowu  Company  In  mak- 
ing the  sale;  and  that  It  also  constitutes  a 
sale  with  warranty  (Thomas  t.  Simpson,  80 
N.  C.  4;  Love  v.  Miller,  104  N.  a  582,  10  S. 
E.  CS5);  and  that  plaintiff  might  retain  the 
engine,  and  have  an  action  against  defend- 
ants for  damages  (Lewis  v.  Bountree,  78  N. 
C.  323;  McKinnon  t.  Mclntoab,  88  N.  a  89. 
3  S.  E.  840).  An  agent  anthorlxed  to  sell  la 
authorized  to  make  a  warranty.  Huntw  y. 
.Tamleson.  6  Ired.  252.  We  do  not  think  the 
fact  that  Brem  was  a  member  of  the  plain- 
tiff corporation  benefits  the  defendants.  If 
he  acted  as  the  agent  of  the  Watertowu 
Company  In  making  this  sale,— was  'In  its 
employ,  and  pay,— he  could  not  at  the  same 
time  be  acting  for  the  plaintiff  corporation; 
and,  thus  acting.  It  la  not  to  be  supposed 
that  he  would  give  plaintiff  Information  In- 
jurious to  his  principal,  and  which  would 
Ukely  prevent  a  sale  of  Its  property.  De 
Kay  T.  Water  Go.,  88  N.  J.  Bq.  161;  Hick- 
man T.  Green  (Mo.  Sup.)  27  S.  W.  440;  Bank 
V.  Harris,  118  Mass.  147;  Allen  t.  Railroad, 
150  Mass.  200.  22  N.  B.  917.  It  has  been 
held  that  if  the  agent  did  not  know  of  the 
defects  at  the  time  of  making  the  sale,  be 
would  not  be  guilty  of  a  moral  fraud,  but 
still  It  vcmld  be  a  legnl  fraud.  Peebles  t. 
Onano  C!o.,  77  N.  G.  236.  But  in  ttdM  case 
the  jury,  tbe  sevantti  issue,  find  that  the 
agents  had  knowledge  at  tbe  time  of  the 
sale  that  the  raglne  was  not  a  150  H.  F.  en- 
gine. So  it  Is  not  necessary  to  Invoke  tbe 
rule  In  tbe  case  of  Peebles  v.  Ouano  Oo., 
supra. 

The  defendants  Insist  that  tb^  were  en- 
titled  to  their  first  Issue  as  to  whether  there 
was  a  sale  or  not;  and  ordinarily  It  seems 
to  us  that  this  would  be  so.  But  In  this 
case  It  seems  not  to  be  denied  that  there 
was  a  sale  of  an.  engine  by  Brem  &  McDow- 
ell to  the  plaintiff;  and  we  suppose  defend- 
ants Insisted  on  this  Issue  upon  the  ^und 
that  Brem  &  McDowell  were  not  the  agents 
of  the  Watertowa  Company,  and  as  this  was 
submitted  as  a  distinct  Issue,  and  found 
that  they  were,  we  think  this  supplies  any 
apparent  necessity  for  this  issue.  There  has 
been  much  discussion  (to  bo  found  in  our 
Reports)  as  to  what  are  proper  issues.  But 
we  think  It  has  been  Snally  settled  that  if 
tbe  Issues  as  submitted  embrace  the  sub- 
stantial contention  of  the  parties,  in  such 
manner  as  not  to  deprive  either  party  of 
the  benefit  of  a  substantial  right,  this  is 
sufficient;  and,  applying  this  rule,  we  do 
not  see  that  defendants  were  prejudiced  on 
account  of  the  court's  not  submitting  this 
issue,  and  we  must  overrule  this  exception. 

Defendants  contend  that  plaintitC'a  action  is 
barred  by  the  statute  of  limitation;  and,  as  to 
the  defendants  Brem  &  McDowell,  we  would 
hold  this  to  be  so,  under  the  cases  of  Blount 
T.  Parker.  78  N.  C.  128,  and  J  affray  v.  Bear, 


103  N.  G.  165.  9  S.  B.  S82,  but  for  Act  18S9, 
c.  269,  amending  subdivision  9,  g  155,  of  the 
Code.  This  amendment  strikes  out  of  section 
155  of  the  Code  that  part  upon  which  tbe  de- 
dslfwt  in  Blount  t.  Parker  and  Jaflray  t. 
Bear  was  put  This  amendment  leaves  all 
actions  subject  to  the  same  rule,  whether 
they  were  heretofore  cognizable  solely  in 
courts  of  equity  ot  not  and  makes  all  actions 
come  under  the  same  rule  as  If  they  had  beat 
originally  cognizable  in  courts  of  equity; 
and.  the  Jury  having  found  the  Issue  of  fraud 
In  favor  of  plaintiff,  it  makes  this  point  Id 
the  case,  as  to  defendants  Brem  &  McDowell, 
depend  upon  the  time  when  the  fraud  was 
discovered  by  plaintiff;  tliat  is,  when  they 
flist  dlscorered  that  the  engine  was  not  a  150 
H.  P.  engine.  As  to  the  other  defendant  the 
Watertown  Company,  we  tblok  a  different 
rule  obtains.  This  defendant  Is  a  foreign 
corporation.  Its  citlzuiship  hi  In  New  Yorfe. 
In  matters  of  litigation  It  has  the  right  to 
avail  Itself  of  this  fact  as  Is  ottm  done  in 
cases  of  removal  from  state  to  federal  courts; 
and  we  Bee  no  reason  why  It  should  not  be 
subject  ta  the  same  rule  tbat  Individuals  are 
who  are  citizens  of  other  states.  We,  there- 
fore, do  not  think  the  statute  of  Umitattras 
aii^iUes  to  them,  whether  the  fraud  was  dls- 
corered  within  three  years  before  the  com- 
mencement of  the  action  or  not  Code,  S  162; 
OrlBt  T.  WlUlams,  111  N.  G.  53, 16  S.  B.  889. 

The  defosdants  Brem  &  McDowell  contend 
that  as  tbe  act  of  1889  was  passed  after  the 
sale  complained  of  was  made,  the  amend- 
ment does  not  apply  In  this  case,  and  that  the 
law  as  it  stood  before  the  amendment  must 
govern.  We  do  not  agree  to  this  contention. 
The  statute  of  limitation  Is  no  satisfaction  of 
plaintiff's  demand.  It  Is  only  a  bar  when 
set  up  to  the  actlm  of  the  court  It  does  not 
act  on  tbe  rights  of  the  parties,  but  only  af- 
fects fbe  remedy.  It  te  created  by  the  legis- 
lature, and  can  be  removed  by  the  legislature. 
This  is  certainly  so  where  It  bad  not  nm  so 
as  to  become  a  Iwr.  As  It  affects  no  vested 
rights,  there  is  no  reason  for  holding  that  it 
Is  unconstitutional;  and  that  is  the  only 
ground  we  see  upon  which  defendants'  con- 
tention can  be  sustained. 

This  brings  us  to  the  consideration  of  lils 
honor's  charge  upon  the  statute  of  limitations. 
The  question  of  the  statute  of  limltatlans  Is 
a  mixed  question  of  fact  and  law;  and  It  is 
true,  as  stated  by  his  honor,  if  there  Is  no 
dispute  as  to  facts,  then  it  becomes  a  question 
of  law,  and  the  court  should  instruct  tbe  Jury 
as  to  their  verdict  But  where  there  are 
disputed  facts  as  to  when  It  started  to  run, 
then  it  is  the  duty  of  the  court  to  submit  that 
question  to  the  jury.  In  this  case  it  de- 
pended (as  to  Brem  &  McDowell)  as  to  when 
plaintiff  first  had  knowledge  that  the  engine 
sold  it  was  not  a  160  H.  P.  engine.  It  was 
In  evidence  tbat  plaintiff,  more  Uian  three 
years  before  the  commencement  of  this  ac- 
tk>n,  had  Ui  its  possession  a  catalogue  of  the 
Watertown  Company,  which  tended  to  show 
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that  the  engine  sold  plaintiff  was  not  a  160 
H.  P.  engln&  What  Ward  said  atwnt  ft,  and 
other  erldeouie  which  traded  to  show  knowl- 
edge^  waa  at  least  auogh  to  miilce  It  a  dts* 
pnted  qneetlon  of  fact  And,  this  being  so, 
we  think  It  waa  exior  In  the  comt  to  instroct 
the  Juxy  that  from  all  the  erldoiee  bi  the 
case  t^ey  should  find  that  the  statDte  of  11m- 
itatlona  bad  not  run. 

We  also  think  there  was  error  In  his  charge 
upon  the  question  of  damages.  PlaintUE  gave 
tn  evidence  the  cost  of  transportation  and  put* 
Ung  down  both  engines;  and  defendants  con- 
tend tliat,  under  his  honor's  Instructions,  the 
jury  charged  them  with  this  expense  tor  both 
engines.  If  Uds  la  so,  it  seems  to  us  it  is 
dearly  wrong.  If  plaintiff  had  gotten  the 
last  en^ne  flrst,  it  would  have  been  com- 
litileA  to  hare  borne  thla  expoise.  Why, 
then,  charge  it  to  defendants?  If  defend- 
ants are  liable.  It  should  only  be  fw  the  ex- 
pense of  the  defective  engine.  It  may  be  the 
defendants  were  not  charged  for  both  by  the 
Jul?.  But  we  have  examined  his  hone's 
cliarge,  and  can  nowhcare  find  tliat  they  were 
instructed  as  to  this  matter;  and  as  the  evi- 
dence was  allowed,  and  they  wrae  not  in- 
structed as  to  It,  we  think  it  probable— indeed, 
most  likely— that  the  jury  did  charge  defoid- 
ants  with  both.  We  also  think  thoe  were 
other  errors  In  his  honor's  charge  npm  the 
question  of  damages.  It  was  too  broad.  The 
rule  in  cases  like  this,  as  we  understand  It,  is 
to  allow  such  damages  as  naturally  arise 
from  the  false  warrant,  but  not  for  every- 
thing that  may  result  therefrom  (Ashe  v. 
DeRoasett,  6  Jones  [N.  C.1  SOI);  and  we  can- 
not see  how  such  things  as  Interest  and  In- 
surance could  bare  been  in  the  minds  of  Oie 
contracting  parUes,  or  can  be  said  to  grow 
ont  of  the  breach  of  contract  between  the 
parties.  Would  not  plaintiff  have  to  pay  In- 
terest and  insurance,  whether  there  was  a 
breach  of  this  contract  or  not?  And  did  this 
la  any  way  depend  upon  this  contract  be- 
tween plaintiff  and  defendants?  These  and 
any  other  mutters  tliat  couid  not  have  been  In 
the  minds  of  the  contractioi,'  parties,  and  did 
not  arise  from  the  breach  of  warranty,  should 
be  eliminated  from  the  question  of  damages. 

There  are  other  exceptions  in  the  case, 
which  we  do  not  think  necessary  to  pass  np- 
aa  now,  as  they  will  likely  not  arise  on  a  new 
trial;  but,  for  the  err(H*a  pointed  out,  we  are 
cf  the  opinion  there  should  be  a  new  trial. 


(lis  N.  a  OO) 

HOLT  V.  SOUTHERN  FINISHING  8t 
WAREHOUSE  CO. 
^Supreme  Court  of  North  Carolina.  May  14, 
1803.) 

EXAUINATIOS  OP  ADVEnSB  PaKTT  BEFORE  TRIAL 
—Books  of  Corpokatio?*. 
1.  Under  Code,  S  et  eeq.,  provldinf;  for 
tbe  takis;;  before  tria^  of  the  testimony  of  tbe 
adverse  parties  to  an  dctitm,  in  an  action  by  a 
RTockholiler  to  set  aside  an  assignment  of  a  con- 
tract bj  tiie  corporation  aa  fiiindulent,  tiis  di- 


rectors may  be  compelled  to  disclose  facts  so  as 
to  enable  plaintlfF  to  draw  his  pleadings,  thon^ 
their  evidence  may  sobject  them  to  pecuniary 
loss. 

2,  A  stockholder  may  compel  the  directors  of 
a  corporation,  under  Code,  i  570  et  seq.,  to  per- 
mit bim  to  examine  the  books  of  the  conx>ration. 
so  as  to  enable  him  to  procure  evidence  in  order 
to  set  aside  an  assignment  by  ttie  corporation  of  a 
contract  as  fraudulent 

3.  An  order  refasin?  to  dischar^  a  motion  to 
take  the  testimony  of  the  directors  of  a  corpora- 
tion, in  an  action  asaiust  tbe  t»rporation  to  set 
aside  an  assifmment  of  a  contract  as  fraudulent, 
is  not  appesluble. 

Petition  for  a  writ  of  certiorari  by  the 
Southern  Finishing  &  Warehouse  Company 
In  an  action  by  Lawrence  8.  Holt  against 
petitioner  and  others.  Denied. 

The  plaintiff,  a  Stockholder  In  defendant 
company,  for  himself  and  all  other  stockhold- 
ers, brings  this  action  agahist  the  defend- 
ant, and  flies  affidavit,  dated  April  13,  1895, 
as  follows:  "(1)  TbaX  be  has  begun  a  civil 
action  in  the  superior  court  of  Alamance 
county.  In  which  the  pleadings  have  not  yet 
been  filed.  (2)  That  Nell  Ellington,  E.  T. 
Garset,  and  J.  W.  Llndau  are  stockholders 
in  defendant  company,  and  directors  In  the 
same,  and  that,  as  such,  are  parties  to  this 
action,  or  persons  for  whose  benefit  the  ac- 
tion is  immediately  defended.  (3)  That,  In 
order  to  get  tacts  upon  which  to  base  a  com- 
plaint, ft  Is  neoessaT7  to  examine  the  pai^ 
ties  above  named,  under  sections  579-5SG  of 
the  Code,  and  that  they  have  Information 
which  is  necessary  and  material  evidence 
for  the  plaintiff.  (4)  That  the  object  of  the 
action  is  to  set  aside  a  pretended  transfer  by 
defendant  to  Moses  H.  Cone  of  a  cause  of 
action  artslng  ont  of  an  alleged  contract, 
also  of  an  alleged  contract  executed  Septem- 
ber 0,  1802.  by  the  plaintiff  with  the  defend- 
ant company,  and  that  the  reasons  for  seek- 
ing to  set  the  same  aside  are  tbat  Cone  Is  a 
stockholder  and  director  in  the  company, 
and  has  been  since  its  organization,  that  he 
was  the  promoter  of  the  enterprise,  and  that 
any  purchase  or  pretended  purchase  by  him 
of  the  said  contract  from  tbe  company  is 
fraudulent,  and  voidable  at  the  option  of  a 
complaining  stockholder,  and  that  defendant 
Is  now,  and  has  been  since  Its  organization, 
one  of  tbe  largest  stockh(dder8  in  the  com- 
pany. (5)  That  the  board  of  directors  con- 
sists of  men  largely  imder  the  Influence  of 
Cone,  and  one  of  them  Is  a  brother,  and  an- 
other a  brother-in-law,  of  Cone,  as  affiant  is 
informed  and  believes,  and  tbat  five  persons 
only  constitute  such  board.  (G)  That  the  pre- 
tended sale  aforesaid  took  place  some  time 
in  January,  1896,  at  a  meeting,  or  an  ad- 
journed annual  meeting,  of  tlie  directors; 
that  afHant  has  made  diligent  effort  to  get 
at  the  truth  of  said  alleged  sale,  and  to  this 
end  has  made  inquiry  of  the  directors  as  to 
the  same,  and  has  also  made  application  to 
the  secretary  and  treasurer  of  the  company, 
to  see  the  books  of  the  company  bearing  up- 
on said  sale  or  transfer,  but  that  all  bis  ef- 
forts have  been  In  vain.  (7)  That  defend- 
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ants  have  said  knowledge,  and  that  plaintiff 
Is  entitled  to  tlie  same;  he  being  a  stock- 
holder In  the  compauy,  and  Interested  In  said 
contract  Wherefore,  plaintiff  prays  the 
court  to  appoint  some  saitable  person  com- 
missioner to  take  said  lamination,  at  such 
time  and  i^ace  as  the  comrt  shall  designate, 
and  shall  meet  the  wishes  of  the  parties." 

Order  of  (ireen,  J.,  April  19,  1890:  "The 
court  adjudges  that  plaintiff  Is  entitled  to 
take  the  examinations  of  the  directors  in  de- 
fendant company,  named  In  his  affidaTlt,  to 
be  used  in  preparing  the  complaint,  and  as 
evidence  in  the  case  at  the  trial,  and  ap- 
points T.  J.  Shaw  commissioner,  as  provided 
in  section  580  of  the  Code,  and  designates 
Satui-day,  April  27,  1895,  at  Greensborough, 
N.  C,  at  the  law  office  of  Shaw  &  Scales,  as 
the  time  and  place  when  and  where  he  will 
cause  said  parties  to  be  and  appear  by  sub- 
poenas, and  whose  evidence  he  will  then  and 
there  take,  as  required  by  law.  Copies  to  be 
served  on  parties.  [Signed]  Green,  Judge." 

Thereupon,  on  April  19th,  the  commission- 
er notified  the  parties,  In  pursuance  of  the 
above  order.  And  the  defendant  company, 
on  April  20th,  notified  the  plaintiff  that  on 
the  24th  of  AprU,  1895,  at  Oxford,  a  motion 
would  be  made  before  Judge  Green  to  set 
aside  the  order  heretofore  made,  appointing 
a  commissioner  to  take  examination,  etc., 
upon  the  ground  that  the  same  was  improvi- 
dently  granted,  and  was  granted  upon  insuffi- 
cient affidavit,  and  without  notice,  and  for 
other  causes. 

Affidavit  of  J.  W.  Lindau,  secretary  and 
treasurer,  and  a  director  In  the  defendant 
company,  April  23d:  "That  on  the  2l8t  of 
March,  1895,  plaintiff  began  this  action,  and 
caused  summons  to  be  served  on  defendant 
company,  but  which  has  not  been  served  on 
defendant  Cone.  No  pleadings  have  ever 
been  filed.  Plaintiff,  upon  notice  to  defend- 
ant, applied  to  the  Judge  for  an  order  re- 
quiring defendant  to  furnish  to  plaintiff 
a  copy  of  all  books,  papers,  and  documents 
In  Its  possession  and  under  Its  control  relat- 
ing to  the  controversy  between  plaintiff  and 
defendant,  or  for  permission  to  Inspect  and 
copy  the  same,  alleging  that  the  same  con- 
tained Information  necessary  to  enable  him 
to  file  his  complaint  That  in  the  affidavit 
filed  by  plaintiff  It  was  stated  that  the  pur- 
pose of  the  suit  was  to  set  aside  an  alleged 
transfer  by  the  company  to  the  codefendant 
Cone  of  an  alleged  contract  which  plaintiff 
is  alleged  to  have  made  with  said  Cone  for 
the  company,  which  said  contract  was  set 
out  in  the  affidavit  That  an  answer  to  the 
affidavit,  and  numerous  affidavits  In  support 
of  the  answer,  were  filed  by  the  company, 
and  after  argument  the  motion  of  plaintiff 
was  granted  by  the  court  and  defendant 
prayed  an  appeal  to  the  supreme  court,  and 
has  perfected  the  same,  and  it  Is  now  pend- 
ing In  said  court.  That  while  the  appeal 
was  pending,  wherein  the  right  of  plaintiff 
to  have  the  benefit  of  aoid  books,  etc.,  is  de- 


nied by  defendant,  and  whereby  all  proceed- 
ings to  obtain  the  relief  asked  were  suspend- 
ed In  the  lower  court  the  plaintiff  procured 
from  the  clerk  a  commission  to  take  the 
depositions  of  Ellington  and  Garset  and  this 
afllant  before  said  commissioner,  and  caused 
subpoenas  duces  tecum  to  Issue  for  said  of- 
ficers, commanding  them  to  appear  before 
the  commissioner,  and  bring  said  books,  etc., 
and  this  notwithstanding  the  question  of  the 
right  of  plaintiff  to  have  the  books  was 
pending  before  the  supreme  court  That  said 
commlsfdon  was  Issued  without  notice  to  de* 
fendant  while  the  question  was  bo  pending, 
and  before  any  service  of  summons  on  Hie 
defendant  Cone,  and  before  any  pleadings 
were  filed;  and  in  this  state  of  things  the 
defendant  by  its  counsel,  appeared  before 
the  clerk,  and  moved,  for  reasons  set  out 
in  its  affidavit  to  revoke  said  commission, 
which  motion  was  allowed,  and  an  order 
made  directing  the  commissioner  to  proceed 
no  further.  That  afilant  Is  advised  and  be- 
lieves that  If  It  was  competent  for  the  su- 
perior court  to  make  any  order  affecting  the 
right  of  plaintiff  to  an  Inspection  and  copy 
of  the  books,  etc.,  of  the  company,  while 
the  qaestlon  of  snch  right  was  pending  as 
aforesaid,  the  clerk  of  the  court  below,  act- 
ing as  and  for  the  Judge,  had  power  to  issue 
and  revoke  the  commission,  and  the  act  of 
the  clerk  in  revoking  the  same  amounted  to 
a  Judgment  that  plaintiff  was  not  entitled  to 
the  relief  sought,  and  that  Judgment  re- 
maining still  In  force,  not  appealed  from, 
and  unreversed,  and  being  the  Judgment  of 
a  court  of  competent  Jurisdiction,  is  con- 
clusive upon  the  plaintiff,  and  is  res  adjndlca- 
ta  as  to  his  rights  in  the  premises.  That  not- 
withstanding the  right  of  plaintiff  In  the 
premises  Is  questioned  in  the  appeal  pend- 
ing as  aforesaid,  and  notwithstanding  the 
said  judgment  which  is  still  In  force,  the 
plaintiff  applied  for  and  obtained  an  order 
adjudging  that  plaintiff  Is  entitled  to  take 
the  said  examinations,  and  appointing  a 
commissioner  to  take  the  same,  and  direct- 
ing him  to  cause  the  parties  to  appear  at  a 
certain  time  and  place,  and  that  accordingly 
the  commissioner  has  Issued  subpoenas  com- 
manding affiant  and  said  parties  to  bring  with 
them  the  books,  etc.,  of  thecompany;  and  af- 
fiant believes  that  this  Is  but  another  attempt 
of  plaintiff  to  have  the  superior  court  give  him 
the  relief,  his  right  to  which  being  question- 
ed as  aforesaid,  and  which  has  already  been 
denied  him  by  a  court  of  competent  juris- 
diction as  aforesaid.  That  the  object  of 
plaintlflL's  suit  as  set  out  In  his  affidavit  is 
to  set  aside  an  alleged  transfer  of  an  alleged 
contract  by  the  company  to  the  defendant 
Cone,— a  matter  properly  provable,  by  the 
rules  of  evidence,  only  by  the  records  of 
said  corporation,  showing  Its  doings  in  this 
behalf;  and  the  pretense  of  plaintiff  that  he 
desires  to  elicit  any  information  as  to  said 
transfer  resting  In  the  knowledge  of  any  of 
the  parties  sought  to  be  examined  amounta 
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to  notUns,  AS  nether  of  the  partlM  could 
tmaty  as  to  tbe  contents  of  Hie  books,  etc^ 
w&lch  are  tbe  best  erldence  of  the  alleged 
transnr,  and  any  testtnumy  of  theirs  as  to 
this  matter  conld  not  be  need  on  tbe  trial 
or  the  action,  for  Uie  reason  tiiat  Oie  same 
wonld  affect  the  defendant  Gone,  who  has 
not  yet  been  served  with  process.  Affiant 
Is  advised  and  believes  that  It  was  Incompe- 
tent for  the  court  to  make  said  order  pending 
said  appeal,  and  that  plaintiff  had  ^en  de* 
nled  the  rights  thereby  granted  by  the  clerk 
of  the  snpeilor  court  of  Alamance  county, 
acting  as  and  for  the  court;  and.  If  It  was 
competent  at  all,  aidant  is  advised  and  be- 
lieves that  the  order  should  not  have  been 
made,  except  upon  notice  to  defendant;  that 
It  was  made  upon  Insufficient  affidavit,  and 
Is  erroneous,  In  that  It  appoints  a  commis- 
sioner to  take  tbe  examination,  instead  of  or^ 
derli^  the  same  to  be  takra  before  the  Judge 
or  court  Affiant  believes  the  fact  to  be, 
and  so  charges,  that  the  purpose  of  plaintiff 
Is  not  bona  flde  to  secure  Information  upon 
which  to  file  a  complaint,  but  that  the  pur- 
pose Is  to  elicit  Information  for  use  In  a  case 
now  pending  fn  the  supreme  court  of  the 
CII7  of  New  York,  wherein  Moses  H.  Gone 
is  i^ntlff,  and  Lawrence  S.  Holt  Is  de- 
fendant" 

Facts  fonnd  by  the  court  upon  the  motion 
of  defendant  to  set  aside  the  order  hereto- 
fore made,  on  April  lOtb:  "(1)  That  the 
Tight  of  plaintiff  to  an  Inspection  and  copy 
of  the  books,  etc.,  was  pending  In  the  su- 
preme court  at  the  time  the  order  was 
frmoted.  {2}  That  under  the  order  the  com- 
missioner appointed  thereby  has  Issued  sub- 
poenas daces  tecum,  commanding  the  pres- 
ence of  tbe  persons  named  In  the  order  at 
the  place  therein  named,  and  that  they  bring 
with  them  the  books,  etc.,  of  defendant  com- 
pany, and  that  similar  subpoenas  were  is- 
sued nnder  tbe  commission  of  the  clerk  of 
the  superior  court  of  Alamance  county,  here- 
inafter referred  to.  (3)  That  wlille  said  ap- 
peal was  pending  In  the  supreme  court  the 
plaintiff  applied  for  and  obtained  from  tbe 
clerk  of  the  superior  court  of  Alamance 
county  a  commission  to  take  the  depositions 
of  the  same  persons  named  In  said  order, 
which  commission  was  subsequently  revoked 
by  said  clerk,  who  bad  competent  power  and 
authority  to  Issue  and  revoke  tbe  same.  (4) 
That  '  defendant  company ,  and  witnesses 
Sought  to  be  examined  bad  no  notice  of  tbe 
order  made  on  April  19th  as  aforesaid.  (5) 
'i'bat  tbe  persons  sought  to  be  examined  are 
parties  to  this  suit   [Signed]  Green.  J." 

Order  made  at  chambers  In  Oxford  on  the 
i!4tb  April,  1895:  "On  consideration  of  the 
motion  to  recall  a  former  order  appointing 
Siiaw  commissioner  to  examine  J.  w.  Lindau, 
'E.  T.  Uarset,  and  Neil  Ellington,  as  set  out 
in  said  order,  the  court  here  now  considers 
and  adjudges  timt  said  order  be  affirmed  and 
approved  In  all  things,  and  that  the  motion 
be  overruled.  In  considering  the  said  exam- 


ination of  said  partlfii^  no  Inspection  of  tbe 
books  of  the  company  by  the.  plaintiff,  and 
DO  copy  of  such  books  by  him,  will  be  ^ow- 
ed, bnt  In  all  things  said  examination  wlU  be 
conducted  as  like  cases  are  conducted  by 
commissions  In  taking  such  examination. 
[Signed]  Green,  S."  From  this  order  the  de- 
fendant prayed  an  appeal.  The  appeal  was 
refused  by  the  court,  as  being  premature, 
and  tbe  defendant  excepted. 

Fuller,  Winston  &  Fuller,  for  plaintiff.  DU- 
hird  &  King,  L.  M.  Scott,  and  Shspherd  & 
Busbee,  for  defendant 

MONTGOMERY,  J.  This  Is  an  application 
for  a  writ  of  certiorari,  aa  a  substitute  for 
an  appeal  alleged  to  have  beai  denied  to  tbe 
defendants  by  the  judge  bdow.  Tbe  record 
presents  a  most  unusual  condition  of  affairs. 
Five  members  constitute  the  board  of  directors 
of  tbe  defendant  company,  of  which  number 
the  defendant  Cone,  his  toother,  and  bis 
brothfflvln-law  c<m8tltute  a  majority.  The 
plaintiff,  one  of  the  largest  stockholders  In 
the  company,  Is  denied  the  right  to  biq)ect 
the  books  of  the  company;  and  that,  too,  after 
be  has  made  known  to  tbe  dlrectcnia  his  belief 
that  the  books  contain  evidence  of  matters 
deeply  prejudicial  to  his  Interests,  both  as  a 
stockholder  and  as  an  individual,  and  which 
a  majority  of  the  directors  have  corruptly 
and  secretly  entered  therein.  Veiy  cogent 
reasons  must  be  shown  this  court  before  It 
will  conclude  that  snch  a  right  does  not  be- 
long to  the  plaintiff.  Tbe  plaintiff  bas  com- 
menced a  dvll  action  In  tbe  superior  court  of 
Alamance  county  against  tbe  defendant  for 
the  purpose  of  setting  aside  an  alleged  pre- 
tended transfer  by  tbe  defendant  coriwration 
to  Moses  H.  Cone  of  a  cause  of  action  arising 
out  of  an  alleged  contract,  and  also  an  alleged 
contract  executed  September  Q,  18W,  tiy  the 
plaintiff  with  the  defendant  company,  for  the 
reasons  set  out  In  tbe  affidavit  of  the  plaintiff 
of  April  13, 1805,  as  appears  In  tbe  statement 
of  facts  In  the  cose.  To  enable  him  to  draw 
bis  complaint  with  greater  certainty,  the 
plaintiff  desires  to  examine  Neil  Ellington.  E. 
T.  Gai-set  and  J.  W.  Lindau,  stockholdei-s 
and  directors  of  the  company.  unAer  sections 
580  and  581  of  tbe  Code.  He  bas  as  much 
right  to  examine  EUIngton  and  Garset  and 
Lindau  before  tbe  trial  as  at  tbe  trial,  and  they 
are  subject  to  the  same  rules  of  examination 
as  prevail  In  the  examination  of  witnesses 
on  the  trial  of  actions  before  the  courts,  and 
they  are  compelled  to  answer  all  pertinent 
and  material  questions  put  to  them,  exc^t 
such  as  tbe  constitution  and  laws  relieve  them 
from  answering.  We  know  of  no  such  ex- 
emption, except  that  a  man  may  not  be  com- 
pelled to  give  evidence  against  himself,  wblcb 
Is  found  in  article  1,  §  11,  of  the  constitution, 
which  section,  by  judicial  construction,  bas 
been  extended  to  witnesses  in  civil  actions. 
Fertilizer  Co.  v.  Taylor,  112  N.  C.  149,  17 
S.  B.  69. '  It  makes  no  difference  whether  the 
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answer  will  result  In  pecnnlarr  Injury  to 
the  witnesses,  or  not  They  must  answer  the 
quesUons  as  they  would  be  required  to  do  be- 
fore the  conrts.  In  the  case  before  us  the 
matteEB  about  which  the  plaintiff  wishes  to 
examine  tiie  defendants  appear  to  be  most 
material  to  the  plaintiff,  and  are  hi  no  sense 
inquisitorial.  The  plaintiff  appears  deepfy  in- 
terested, as  a  stockholder,  In  ttie  business  of 
the  company,  and  he  alleges  that  he  Is  being 
Injured  by  the  acts  of  the  company,  because 
he  is  not  aUowed  to  Inspect  its  books;  and 
be  wishes  to  examine  the  defendants,  who, 
he  declares  under  oath,  can  f  umlah  him  with 
evidence  necessary  and  material-  It  seems 
idle,  under  the  facts  of  the  case,  as  brought 
out  by  the  plaintiff's  affldarit,  to  talk  about 
Inqaisltorial  powers  being  glren  to  the  com- 
mis^ner  the  Judge  who  made  the  order 
of  examinaticm.  The  affldavits  of  the  defend- 
ants offered  on  the  bearing  before  Judge 
Green  to  vacate  his  (vder  allowing  an  ex* 
amlnatlon  of  the  d^endants,  furnish  nothing 
which  goes  to  show  any  reason  why  they 
should  be  excused  from  being  examined. 
They  simply  deny  the  plaintiff's  ri^t  to  have 
the  examinatitm,  without  furnishing  any  legal 
excuse  tor  sucb  a  denial.  The  papers  filed 
in  the  matter  bring  up,  and  there  was  ai^ued 
before  us  &7  counsel  on  both  sides,  a  certain 
order  mode  In  a  proceeding  concerning  this 
matter  by  Judge  Oreoi,  at  Durham,  on  the 
1st  of  April.  1895,  which  is  as  follows:  "This 
matter  coming  <m  to  be  heard,  and  being 
heard  in  chambers,  in  Durham,  on  April  1, 
1805,  the  plaintiff  and  defendant  helug  repte- 
sented  by  counsel,  the  defendant  Cone  not 
being  represented,  upon  reading  and  consid- 
ering the  aflidaTit  of  the  plaintiff,  and  the  an- 
swer of  defendant  company,  made  through 
Its  president,  Kell  Eiiington,  and  duly  red- 
fled,  and  the  affldavitB  of  &.  T.  Oarset  and 
J.  W.  Lindau,  and  a  part  of  what  purports 
to  be  a  Cf^y  of  an  affidavit  made  by  Moses 
H.  Cone  in  an  action  pending  In  the  state  of 
New  York  betweeo  tlils  plaintiff  and  said 
Cone,  which  was  offered  by  plaintiff,  as  well 
as  his  own  affidavit  In  reply,  the  court  ad- 
judges and  declares  that  under  section  578 
of  the  Code  the  granting  or  refusal  of  plain- 
tiff's motion  is  a  matter  purely  within  the 
discretion  of  the  court,  and  that  It  Is  un- 
necessary tliat  the  court  should  find  any  facts; 
and,  In  the  exercise  of  this  discretion,  the 
court  adjudges  that  the  defendant  company 
permit  the  plaintiff.  L.  S.  Holt,  to  Inspect  the 
books  In  Its  possession,  or  under  its  control, 
wlilch  contain  entries  of  the  acts  and  doings 
of  the  directors  and  stockholders  of  the  de- 
fendant company  at  the  annual  meeting,  or 
an  adjourned  meeting,  of  said  directors  and 
stockholders.  In  January.  IS&o,  and  that  plain- 
tiff may  inspect  and  copy  such  entries  above 
descrll>ed,  in  such  books,  as  he  deems  material, 
or  containing  evidence  relative  to  the  merits 
of  the  action,  at  any  time  during  business 
hours  within  the  next  ten  days,  and  said  In- 
Bpectioi  and  copy  may  be  made  by  the  plain- 


tiff In  person,  or  lor  his  attorneys.  Fuller, 
WlnstMi  &  Fullw,  or  any  one  of  them.  Let 
the  clerk  Issue  a  copy  of  this  ordor,  to  be 
served  on  the  defendant  company."  The  de- 
fendants treated  this  order,  and  the  jq)plk»- 
tion  upon  which  It  was  made^  as  a  bill  of  dia- 
covary  In  equity.  Ttiey  deny,  on  affidavits; 
that  the  bo(^  sought  to  be  Inspected  by  the 
plaintiff  contahied  any  entry  about  the  mat- 
ters of  which  the  plaintiff  wished  to  liave 
knowledge.  There  was  no  other  reasoo  given 
why  the  inspection  sboidd  not  tie  hod.  Sec- 
tions 580  and  581  of  the  Code  are  a  sub- 
stitute for  the  old  bill  of  discovery,  and  only 
a  substitute.  In  fbct,  section  579  of  tlie  Code 
declares  that  "no  action  to  obtain  discovery 
under  oath,  in  aid  of  the  prosecution  or  de- 
fence of  another  action,  shall  be  allowed,  nor 
diall  any  examinatimi  of  a  party  be  bad  on 
behalf  of  the  adverse  party,  except  in  tiie 
manner  prescrilied  by  this  chapter."  Upon 
the  whole  matters  broui^  befiora  us,  and  ar- 
gued iHi  the  moU<ai  for  the  writ  of  rarUfwui, 
we  ore  of  the  (tplnlm  that  the  anmal  fmn  the 
order  of  Ills  honor,  Judge  Green,  made  im  the 
1st  of  April,  1895,  was  prematiue;  and  ou^t 
not  to  have  bem  allowed.  There  Is  no  error 
in  his  honor's  refusing  to  allow  ao  appeal 
from  his  other  order  of  the  24th  April, 
1895;  and  his  haaar  ccnnmitted  no  error  in 
making  either  we  of  said  orders,  except  tltat 
In  the  last  one  he  denied  the  right  of  plain- 
tiff to  Konolne  the  books  of  the  defendant 
(Xffporation,  which  ought  not  to  have  been 
denied.  With  thla  exception,  both  orders  are 
affirmed.  Helms  v.  Grem,  105  N.  0.  251,  11 
S.B.470;  Tann  v.  Lawrence,  111  N.  a  82, 15 
S.  E.  lO&l;  FertlUier  Co.  v.  Xaylor,  aapra. 
MoUoi  denied. 


(m  N.  C.  821> 

BLACKBURN  et  ui.  v.  ST.  PAUL  FIRE  & 

MARINE  INS.  00, 
(Supreme  Court  of  North  Carolina.  May  14, 
1895.) 

FiKB  I S9DBAKCE— Assignment  of  Policy— Estop- 
pel —  Fiuddolent  BDRNI>tO  — -  SDPFICIENOT  OF 
Evidence  —  Excbftiox  to  Chabob  —  Tivs  or 
TASiire. 

1.  A  defOise  Co  an  action  on  a  fire  policy  that 
the  property  waa  fraudolentiy  burned  by  Insured 
must  be  proved  by  a  preponderance  of  evidenee 
only,  not  oeyond  a  reasonable  doabt. 

2.  An  exception  to  a  charge,  if  made  in  the 
statement  of  case  on  ai^eal,  is  in  time. 

3.  An  as^gnment  of  a  fire  policy  to  one 
haTing  no  Interest  in  the  property  n  valid  where 
made  on  the  assent  of  the  Insnrer,  ^cured  with- 
out false  representations  or  soppresaion  of  facts. 

Appeal  from  superior  court,  Buncombe  coun- 
ty; Mclver,  Judge. 

Action  by  W.  A.  Blackburn  and  wife 
against  the  St.  Paul  Fire  &  Marine  Insurance 
Company  on  a  Are  p(dicy.  Judgment  for 
plaintiffs.  Defendants  appeal.  Reversed  in 
part 

M.  E.  Carter  and  Fry  &  Newby,  for  appd- 
lanta.  J.  H.  Merrimon,  O.  M.  Stedman,  and 
Moore  &  Moore,  for  appelleea. 


Digitized  by  Google 


N.  a> 


928 


GIARE,  X  The  cons(dld&tl<ni  of  fibe  five 
ftcttons  upoa  concoirent  poUctea  of  Insnrance 
on  the  same  property  was  craseDted  to,  bnt, 
If  It  had  not  been,  the  }adge  had  attthority  to 
flo  order,  as  th»e  might  pri^wly  bare  been 
<mly  one  action  bronght  Pretzfelder  t.  In- 
surance Co.  (at  this  term)  2t  S.  E.  2(&. 

The  charge  of  the  coort  upon  the  eighth  and 
ninth  iasnes  Is  not  entirely  clear,  bat  tt  In  effect 
amonnts  to  an  Instruction  that  the  defendants 
most  show  the  consfdracy  between  the  plain- 
-Uffs  to  bum,  and  also  the  burning  by  W.  A. 
Blackbnm,  "beyond  a  reastmable  doubt";  for 
the  court  Instructed  the  Jury  that  there  was 
a  presumption  of  Innocence,  and  that  they 
must  find  "that  there  viia  no  reasonable  hy- 
pothesis consistent  with  the  Innocence  of  the 
plalntlCTs,"  and  that  It  Is  not  snffldent  "that 
the  facts  and  circumstances  relied  upon  to  es- 
tablish the  truth  of  the  charge  are  condstent 
with  It;  they  must  be  incousiistent  with  his 
Innocence."  This  Is  not  the  correct  rule  tn 
cItII  actions,  which  have  nothing  to  do  with 
guilt  and  Innocence.  The  burden  was  up- 
on the  defendants  as  to  these  two  Issues  to 
prove  their  allegations  by  the  preponderance 
of  the  evidence,  but  not  beyond  a  reasonable 
doubt.  It  Is  true  the  antfaorltles  In  other 
states  are  conflicting,  but  this  is  the  general 
rule  in  dvll  actions,  and  om:  courts  have  seen 
no  reason  to  depart  from  it  EIncade  t.  Brad- 
shaw,  10  N.  C.  63;  Baifleld  Brltt,  47  N.  a 
41;  Outlaw  t.  Hurdle,  46  N.  a  150.  Both 
reason  and  the  weight  of  authority,  especially 
the  later  cases,  sustain  the  proposition  that  "in 
an  action  on  a  policy  of  Insuraiice  against  fire, 
when  the  defendant  pleads  that  the  property 
was  fraudulentiy  burned  by  the  plalntltr,  the 
defendant  Is  not  bound  to  prove  such  defsnae 
beyond  a  reasonaUe  doubt"  Blaeser  v.  In- 
stuance  Co.,  19  Am.  Rep.  747;  Elliott  v.  Van 
Buren,  20  Am.  Rep.  668;  Jones  v.  Greaves, 
Id.  752;  Insurance  Co.  v.  JohnacHL,  21  Am. 
Rep.  223;  Kane  v.  Insnrance  Co.,  23  Am.  Rep. 
239,  citing  Staph.  Ev.  p.  115,  art  94;  InsmN 
aoce  Ca  v.  Berry.  S  Kan.  158;  Munoon  v. 
Atwood,  30  Conn.  102;  WIghtman  v.  Insur- 
ance Co.,  8  Rob.  (La.)  442;  Marshall  t.  Insur- 
ance Co.,  43  Mo.  680;  Rothschild  v.  Inaorance 
Co.,  62  Mo.  366;  Bnchbeiger  v.  Insurance  Co., 
4  Blss.  265.  Fed.  Ca&  No.  6,822;  Sibley  v.  In- 
surance Co..  9  Blss.  31,  Fed.  Cas.  No.  12,830; 
Insurance  Co.  Csaw,  112  Pa.  St.  80,  4  Atl. 
355;  Insurance  Oa  v.  Jachnlchen.  110  Ind.  50. 
10  N.  E.  636;  Mack  v.  Insnrance  Ca,  4  Fed. 
59;  Scott  T.  Insurance  Ca,  1  DHL  105,  Fed. 
Cas.  No.  12,533  (by  Dillon,  J.);  Schmidt  v. 
Insurance  Co.,  1  Oray,  529;  Elite  v.  Buzzdl, 
60  Ue.  209;  Insurance  Co.  v.  Wilson,  7  Wis. 
169;  Matthews  v.  Huntiey,  9  X.  H.  150;  Stm- 
mona  v.  Insurance  Co..  8  W.  Va.  474;  1 
CreenL  Ev.  i  13a,  note;  2  Greenl.  Ev.  S  408, 
note  b;  Whart.  Ev.  i  1246;  1  May,  Ins.  8  583; 
Bid.  Ins.  443;  Wood,  Ins.  S  101. 

The  defendants  took  no  exc^ion  to  the 
charge  at  the  time,  but,  In  making  out  their 
statement  of  case  on  appeal,  they  specifically 
«xce;pted  to  the  charge  In  thto  particular.  Thte 


Is  In  sufficient  time  for  exceptions  to  the 
cliarge,  though  not  aa  to  any  other  matters, 
Lowe  T.  Elliott,  107  N.  0.  718.  12  S.  B.  388. 
and  otber  cases  dted  In  Clark's  Code  (2d  Ed.) 
p.  383.  and  TUlett  T.  BaUxoad  Co.  (at  this 
term)  21  S.  E.  698. 

If  the  assignment  of  the  policy  by  Cynthia 
A.  Blackbnm  was  defective  because  her  bus- 
band  did  not  Join  therein,  die  and  her  husband 
being  parties  to  the  action,  the  defendants 
cannot  complain.  But,  taking  tiie  assignment 
as  sufficient  as  to  its  execution,  the  defend- 
ants are  estoj^ed;  fbr,  tlirougb  their  agents^ 
they  assented  to  the  assignment  being  made, 
and  there  Is  neither  aU^ation  nor  proof  that 
there  was  any  siq^resdon  of  the  facts,  or 
that  said  agents  were  misled  or  deceived  In 
assenting  thereto.  It  wonld  be  a  fraud  on  the 
plalntUfa  If  the  d^endants  could  araent  to  the 
assignment  lull  thearalgnee  and  asEdgnor  Into 
a  bdlef  that  tiie  property  was  protected  by 
the  Insurance,  and  continue  to  receive  the  pre- 
miums, yet,  when  there  is  a  loss  by  flr^  could 
assert  that  they  had  beoi  released  from  Ua- 
blllty  by  an  assignment  which,  by  their  assent 
duly  Indorsed  cm  tiie  poliey,  tliey  bad  agreed 
might  be  made,  and  which  was  rdled  on  by 
the  i^alntifFs.  It  Is  very  certain  that.  If  the  de> 
fmdants  bad  not  Indwsed  tb^  assent,  tiie  as- 
signment would  not  have  beoi  made;  else  why 
the  care  tak«i  to  procure  such  assent  to  be  In- 
dorsed? It  Is  true  tiie  rule  in  that  a  policy  ct 
insurance  against  fire  te  not  valid  If  taken  out 
or  If  assigned  to  one  who  has  no  Interest 
in  the  propaiiy  Insured.  But  here  the  defend- 
ants agreed  that  the  plaintiffs  might  execute 
this  assignment  It  Is  not  alleged  that  the 
companies  bad  any  representatitma  made  to 
them,  In  (H^rto  procure  their  assent,  that  the 
assignee  had  an  inbRest  In  the  property,  and 
they  were  not  Incapacitated  to  give  a  valid 
and  binding  assent  That,  under  such  dr- 
cumsbinces,  tbe  assignmoit  te  valid  and  Und- 
ing  on  the  companies.  Is  held  in  Insurance  Ca 
T.  Flack.  56  Am.  Dec.  7^  and  Is  noticed  In 
Blbend  v.  Insurance  Co.,  80  Cal.  78,  where  It 
Is  hdd  that  an  assignment  of  tbis  character 
la  regarded  in  the  light  of  a  transfer  of  the 
right  to  reoHve  tiie  money  that  might  become 
due  upon  the  hai^>enlng  of  a  loss.  FertiUzer 
Co.  V.  Reams.  lOB  N.  C.  288,  29S.  11  S.  B.  467. 

Aa  the  errw  oidy  affects  the  verdict  uptm 
the  eighth  and  ninth  Issues,  a  new  trial  Is 
granted  only  as  to  them,  the  Judgment  being 
afOnned  In  all  other  respects.  Burton  v.  Rail- 
road Co.,  84  N.  C.  192,  201;  TUlett  v.  RaOroad 
Co.,  115  N.  C.  6Q2.  20  8.  B.  48a   New  trial 


(US  N.  C  875) 
CARDBN  V.  MeCONNBLL. 
(Supreme  Court  of  North  Carolina.   May  14, 
1895.) 

Blinder  ov  Title— Fabol  Bvidincb. 
Id  ao  action  for  slander  of  title,  where  It 
is  alleffed  that  defendant  bad,  by  misrepresent'rg 
plaintiflTs  title  to  land,  prevented  a  written  coa- 
tract  for  the  sale  of  the  land  between  pklntiff 
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and  I,  from  being  carried  out.  the  cootents  of  the 
contract  (the  contract  heing  collateral  to  the 
^raTamen  of  the  chaise,  and  material  only  as  to 
the  meuora  at  damages)  may  be  diown  by 
puoL 

Appeal  from  sqperior  conrt,  day  connty; 
Sbuf ord,  Judge.  - 

Acdon  by  G.  B.  Garden  ogalnst  W.  R.  Mc- 
Oonnell  for  slander  of  title.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed. 

G.  B.  Carden.  for  appellant  J.  B.  Batche- 
lor,  for  appellee. 

FURCHBS.  3.  Thto  la  an  acUon  by  plain- 
tiff to  recover  damages  for  slander  of  his 
title  to  land.  Plaintiff  offered  In  evidence  a 
deed  from  T.  M.  Ledford  and  wife  to  him- 
self, and  waa  then  introduced  to  prove  a  aale 
of  the  land  to  one  Isbell;  and,  on  stating 
that  the  sale  was  In  writing,  the  defendant 
objected  to  his  speaking  of  the  contents  of 
the  paper  writing,  and  the  objection  was 
sustained.  Plaintiff  then  introduced  Isbell, 
who  testified  that  he  took  the  paper  writing, 
and  assigned  It  to  one  Hoffman,  of  Detroit, 
Mich.  Plaintiff  then  offered  to  prove  the 
contents  of  the  paper  writing.  Defendant 
objected,  and  the  objection  was  sustained. 
Plaintiff  excepted  to  his  honor's  rulings,  and 
submitted  to  a  nonsuit,  and  appealed. 

It  is  a  well-settled  principle  of  the  law  of 
evidence  that  where  a  transaction  takes 
place  between  parties,  which  is  reduced  to 
writing,  and  signed  by  them  (or  it  may  be 
otherwise  assented  to  by  them),  and  an  ac- 
tion is  brought  to  enforce  this  transaction, 
the  written  evidence  must  be  produced  or  ac- 
counted for  before  other  evidence  Is  admis- 
sible as  to  the  transaction.  This  rule  is  put 
upon  the  ground  that  the  parties  have  agreed 
that  the  wriUng  shall  be  the  evidence  of 
their  contract  or  transaction.  This  learning 
is  too  familiar  to  call  for  citations  to  support 
it  But  this  rule  only  obtains  In  actions  be- 
tween parties  to  the  written  evidence  of  the 
contract  ai^d  where  Its  enforcement  Is  the 
graTamen,~the  grievance  complained  of,  the 
substantial  cause  of  the  action.  Burrlll,  Law 
Diet  568;  1  Greenl.  Ev.  366.  This  action  la 
not  between  the  same  parties  who  made  the 
written  contract  to  sell  the  land.  That  was  be- 
tween the  plaintiff  and  Isbell,  and  this  action 
to  between  the  plaintiff,  Oarden,  and  the  de- 
fendant, McOonneU.  The  defendant  McOon- 
nell,  is  no  party  to  this  writing,  and  is  In 
no  way  bound  by  it;  and  as  he  Is  not  bound 
by  it,  as  between  him  and  the  plaintiff,  the 
plaintiff  Is  not  bound  by  It  If  It  binds  one, 
it  binds  the  other;  and,  as  It  does  not  bind 
defendant,  It  does  not  bind  the  plaintiff, 
Reynolds  v.  Magness,  2  Ired.  26.  But  this 
action  la  not  brought  upon  this  written  con- 
tract between  the  plaintiff  and  Isbell.  It  is 
brought  against  the  defendant  upon  the  al- 
legation that  he  had  falsdy  claimed,  to  the 
party  to  whom  plaintiff  was  about  to  sell  his 
land,  that  he  (the  defendant)  was  the  owner 
of  one- half  of  the  mineral  Interest  In  the 


same,  and  jdalntlff's  title  was  not  good;  and 
that  defendant,  by  this  means,  had  prevent- 
ed him  from  making  the  sale.  This  falso 
representation  Is  what  the  pl^ntiff  com- 
plains of.  This  Is  the  gravamen,— the  griev- 
ance. Burrlll,  Law  Diet*  sopra.  Tbe  sale- 
to  Isbell,  and  tbe  writing  which  was  the  evi- 
dence of  that  transaction,  as  between  plain- 
tiff and  Isbell,  Is  collateral  to  the  gravamen, 
—the  issue  in  this  action;  and  Is  only  ma- 
terial as  to  the  measure  of  damage  to  which 
plaintiff  would  be  entitled  if  he  sustains  the 
Issue  as  to  tbe  slander,— the  alleged  griev- 
ance he  has  against  defendant  This  paper, 
then,  being  collateral  to  the  issue,— the  griev- 
ance complained  of,— Its  contents  may  b» 
shown  without  producing  the  paper.  Rey- 
nolds V.  Magness,  supra;  Pollo(^  v.  WtlcoXr 
68  N.  G.  46;  Wilson  v.  Derr,  69  N.  C.  137; 
State  V.  "WUkerson,  98  N.  C.  696,  3  8.  B.  683. 
There  was  error  in  sostalning  defendant's 
objections  to  the  tMtlmony.  New  trlaL 


(US  H.  0.  88t> 
MKRONET  V.  ATLANTA  NATIONAL 

BUILDING  &  LOAN  ASS'N. 
(Sapreme  Oonrt  of  North  Carolina.    May  14» 

1895.) 

Bdildiso  AasooiATioss  —  Uscnr  —  Uobtoaob^ 
CONFLIOT  0»  Laws— ACCODNTINO. 

1.  Where  a  loan  is  made  through  a  local 

branch  of  a  corporation  of  another  state,  the  by- 
laws of  which  provide  that  the  treasurer  of  the 
branch  shall  receive  2  per  cent,  oq  collections,  and 
that  he  shall  give  bona  for  prompt  remittance  of 
coUectitma  to  the  parent  office,  the  contract 
though  reciting  that  ft  is  solvable  In  the  other 
state,  will  be  neld  to  hav^  been  intended  to  he 
solved  by  payment  to  tiie  local  treasurer,  and 
therefore  governed  by  the  laws  of  tbe  atate  of 
sndi  braoch. 

2.  In  the  enforcement  of  a  mortgage  On  land, 
the  nsary  law  of  the  state  in  which  u  the  land 
will  govern,  the  secmlty  having  been  given  for 
money  to  be  used  In  the  state,  thoush  payment 
of  the  loan  In  another  state  was  provided. 

3.  A  foreign  bailding  and  loan  aBsocIation. 
having  some  of  tbe  features  of  the  baildinft  and 
loan  aBsociations  oivanized  under  the  laws  of 
North  Carolina,  but  having,  in  addition,  power  to 
raise  funds  by  iasulng  interest  and  dividend  bear- 
ing Btocb,  to  buy  and  sell  property  in  general,  and 
to  act  as  aKcnt  and  trustee  for  the  investment 
and  management  of  funds,  is  not  entitled  to  ex- 
ercise the  special  powers  and  privileges  of  sncb 
local  organuations. 

4.  transaction  between  ^  quasi  building 
and  loan  association  and  its  borrowing  stock- 
holder is  simply  a  loan,  and  is  nBnrious,  wh«e  he 
is  liable,  under  certain  drconistancea,  to  pay 
more  than  the  amonat  loaned  and  l^al  interest. 

5.  On  an  accounting  between  a  qnasi  bulld- 
IttfT  and  loan  association  and  its  borrowing  stock- 
bolder,  he  shonid  be  charged  with  all  he  received, 
with  legal  interest  thereon,  and  shonid  be  credited 
with  entrance  fee,  stock  dues,  premiums,  and  in- 
terest on  paymenta  in  advance  of  legal  interest, 
and  should  not  be  charged  with  fines  for  noncom- 
pliance with  provisions  aa  to  payment  of  pre- 
mlams. 

6.  Act  March  9,  1895,  restricting,  In  Its  first 
section,  building  and  loan  afisociations  to  6  per 
cent.  Interest  1'  held  to  allow  greater  interest  by 
the  provision  of  a  subseqnmt  section  authorising 
them  to  charge  costs,  expenses,  interest,  premi- 
ums, and  fines,  is  repealed  by  Act  March  IS. 
1895.  pndiibiting  any  one,  wimont  exception,  to 
exact  mora  than  6  per  cent  fw  the  loan  n  moasy. 
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Appeal  from  guperioi  court,  Cberokee  coqd- 
ty;  Armflelcl,  Judge. 

Action  by  J.  S.  M^n^,  Jr.,  against  the 
Atlanta  National  BnUdlng  &  Loan  AsBocla- 
Uon  to  enjoin  foreclo&ure  of  a  mortgage  and 
for  an  accounting.  Judgment  tor  plaintiff. 
Defendant  appeals.  Affirmed. 

J.  W.  Hinsdale,  for  appellant.  J.  W.  ft  B. 
L.  Cooper,  for  appellee. 

CLARK,  J.  The  following  full  and  con- 
vincing opinion,  prepared  by  Mr.  Justice 
BURWELL  at  last  term,  Is  adopted  by  the 
court: 

"The  auestlon  between  these  parties  is, 
what  sum  Is  legally  due  to  the  corporation 
called  the  'Atlanta  National.  Building  ft 
Loan  Association*  from  the  plaintiff  on  ac- 
count of  a  loan  of  $300  made  by  It  to  him  on 
September  11,  1800.  the  payment  of  which 
was  secured  by  a  deed  In  trust  made  by  the 
plalntlfC  and  his  wife  to  the  defendant  Gold- 
smith, by  which  they  conveyed  to  htm,  as 
trustee,  a  certain  town  lot  In  Murphy,  Chero- 
kee county?  What  the  defendant  corporation 
contends  for  as  Its  dues,  under  Its  contract 
with  the  plaintiff,  Is  clearly  set  out  In  the 
letter  of  its  able  counsel,  which  has  been 
made  by  It  a  part  of  Its  answer.  This  letter 
is  dated  March  10,  1892,  Is  addressed  to  the 
plaintiff,  and,  after  telling  him  that  he  Is  in- 
structed 'to  foreclose  said  deed  of  trust,*  gives 
him  'an  opportunity  to  settle'  wlthont  a  sale 
of  his  property,  as  follows:  'Tou  were  a 
subscriber  to  five  shares  of  the  common  stock, 
class  B,  of  said  association,  upon  which  you 
have  paid  the  dues  of  60  cents  per  month  on 
each  share  from  March,  1890,  to  January, 
1891,  inclusive,  eleven  months,  at  $3  per 
month,  Bee  by-law  No.  3.    On  Sep- 

tember 11,  1890,  you  borrowed  $300  from 
the  association,  and  made  your  note  and  deed 
of  trust  to  secure  the  same,  according  to  the 
charter  and  by-laws  of  the  company.  By  this 
contract  you  agreed  to  pay  the  association. 
In  addition  to  the  dnes  or  monthly  install- 
ments upon  your  stock  which  you  contract- 
ed to  pay  upon  becoming  a  stockholder,  the 
sum  of  $3  per  month  as  Interest  and  premium 
on  said  advance,  until  the  stock  should  reach 
its  par  value;  and  you  stipulated  that,  If  you 
failed  to  pay  promptly  when  due  and  pay- 
able the  said  monthly  Interest  or  premium, 
fines,  and  monthly  payments  on  said  stock 
for  a  period  of  three  months  after  the  same 
hacame  due,  or  any  Installment  thereof  be- 
came due,  then,  at  the  option  of  the  said  as- 
sociation, tbe  whole  indebtedness  shall  at 
once  become  due  and  collectible.  You  owe  In- 
terest and  premium  for  the  same  time,  ac- 
cording to  your  contract,  $8  per  month,  for 
14  months,  $42.  The  assodatiott  has  exer- 
cised Its  option,  and  now  requeste  dne  pay- 
ment of  the  whole  Indebtedness.  Yon  owe^ 
under  your  contract  of  snbscrtption  to  five 
idiares  of  stoCk,  does  from  February,  1891, 
to  ManA,  1892, 60  cents  per  sliare  per  month, 
for  14  months,  at  $3  per  month,  $42.  ■  Tou 
Ukewlsft  owe  tar  14  montbs,  at  10  cents  a 


Bhaie  per  m<mtii,  or  60  cents  pw  month,  for 
U  months,  f7.  See  by-law  No.  &  Thia 
makes  a  total  at  $91  to  be  added  to  tbe  prin- 
cipal of  your  note,  $300,  which  makes  a  total 
of  $391.  By-law  22,  paragraph  22,  provides: 
"After  a  member  has  made  not  less  than  11 
successive  monthly  paymoits  of  dues,  ex- 
clusive of  tiie  admission  or  entrance  fee,  pro- 
vided he  has  paid  dues  for  every  month  up  to 
the  date  of  withdrawal,  and  all  fines  or  other 
charsoi  against  him,  he  may  withdraw  the 
amount  of  dues  paid  by  him,  less  that  part 
of  the  same  apportioned  to  the  expense  fund,"^ 
aa  prescribed  In  by-law  No.  25,  with  inter- 
est at  Of  per  annum  for  the  average  time  on 
tbe  amount  withdrawable.  Paragraph  4  or 
the  same  by-law  provides:  "No  withdrawal 
of  shares  which  are  in  arrears  will  be  allow- 
ed until  such  arrears,  with  all  fines  and  other 
chaigeB,  have  been  paid.  Payment  of  dues 
most  be  continued  until  tbe  month  of  actual 
wUhdrawaL  Tlte  admisslm  or  entrance  fee 
and  the  ten  cents  per  share  per  month  ap- 
propriated to  the  expense  fund  cannot  be 
withdrawn.  Slx^  da^s'  notice  In  writing  to 
b*  trigned  by  the  aharebolder,  is  reqolred  for 
all  withdrawals.  A  withdrawal  fee  of  $3 
must  be  paid  oo  each  certiflcate.  Each  no- 
tice to  wltlidtaw  will  have  attention  In  order 
In  which  It  Is  received.  Dues  axe  the  month- 
ly tnatallments  paid  ml  shares,  and  do  not 
Include  the  admission  or  cntranoe  fee  of  one 
d(dlar  per  share."  By-iaw  2S  provides: 
"There  shall  be  retained  and  reserved  from 
the  monthly  does  paid  on  tbe  shares  tbe  sum 
of  ten  cmts  per  numtli  per  share  for  tbe  pay- 
ment of  expenses,  to  be  known  as  the  'ex- 
pense fond';  the  excesses  over  and  above 
eiveQBn  to  go  to  the  profit  account"  In  this 
settlement  the  company  will  concede  to  you 
the  withdrawal  nUne  <tf  your  shares  as  if 
you  were  not  In  arrean.  Tour  dues  on  stock 
from  March,  1880,  to  Marrli,  iS&Z,  at  $3  per 
month,  would  be  $75,  less  expense  fund,  ten 
cents  a  Aare,  fifty  cents  a  month,  for  26 
months,  $1%  leuTiog  due  $es.60.  Add  Inter* 
est  at  6%  for  aver^  tlme^  12  months  and 
a  half,  $3.40,  making  $65.90,  leas  withdrawal 
fee.  $8,  leaving  $62.oa  So,  deducting  from 
$S81  the  credit  of  $62.90,  w*  have  $328.10  as 
the  amount  which  the  association  Is  now 
claiming  to  be  dne  by  yon.  If  the  same 
shaU  be  paid  wlthont  foreclosure,  you  will 
be  rdieved  of  tbe  additional  e^ense  of  10% 
of  $32.10,  attorney's  fee,  and  expense  of  sale. 
Unless  you  shall  at  onoe  pay  to  me  ttie  amount 
due  by  you  to  said  assodatim,  I  shaU,  under 
my  Instructions,  proceed  to  foreclose  the  deed 
of  timst  according  to  law.  I  will  call  your 
attention  to  the  fact  that  this  contract  Is  solv- 
able In  Greorgia,  and  Is  made  with  reference 
to  Its  laws.  The  courts  of  Georgia  have  de- 
cided such  a  contract  to  be  valid  and  binding.' 

"J'he  defendant  is  organteed  under  the 
laws  of  tbe  suite  of  Georgia,  and  an  exam- 
ination of  Its  charter,  a  copy  of  which  Is 
Hied  with  the  brief  of  Its  counsel,  discloses 
tbe  fact  that  the  scope  of  Its  power  is  very 
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eztenslTe.  The  object  of  said  asflodatloii.' 
It  Is  said,  'shall  he  pecuniary  profit  for  Its 
stockholders,  to  encourage  the  saving  of 
small  sums  of  money,  to  aid  persons  of  lim- 
ited means  In  obtaining  homes,  the  accnmn- 
lation  of  a  fnnd  which  shall  be  paid  in 
monthly  Installments  by  Its  stockholders, 
and  lending  the  same  on  real  estate,  person- 
al, or  other  acceptable  security,  to  members 
of  said  association,  or  to  persons  not  mem- 
bers thereof,  or  to  corporations,  and  to  take 
and  hold  deeds,  mortgages,  executions,  or 
other  liens,  or  personal  security  therefor; 
to  sell,  assign,  transfer,  or  otherwise  dispose 
of  all  such  secnrlties  or  any  part  thereof; 
to  make,  issue,  and  sell  bonds  or  other  obli- 
gation based  oa  the  security  and  property 
hold  by  the  association;  to  buy,  s^  own, 
and  deal  in  any  real  or  personal  property; 
to  improve  any  such  real  estate  by  erecting 
buildings,  machinery,  or  other  appliances  for 
Increasing  the  value  thereof,  to  lease  or  rent 
the  same,  and  to  sell  the  same  for  cash  or 
on  installments;  also  to  act  as  agent  or 
trustee  for  the  Investment  and  management 
of  funds  for  persons,  corporations,  adminis- 
trators, executors,  guardians,  and  trustees. 
To  carry  out  all  of  which  objects,  as  well  as 
to  do  any  and  all  other  acts  or  things  neces- 
sary and  lawful  in  the  prosecution  and  man- 
agement of  said  business  and  businesses, 
petitioners  pray  to  be  invested  with  full 
power  and  authority.*  And  by  Its  charter  It 
is  given  foil  power  and  authority  to  carry 
out  all  tbeae  objects  of  its  organization. 

*'^ow,  if  we  leave  out  of  our  considera- 
tion, for  the  present,  ail  questions  about  the 
aueged  special  powers  and  privileges  of  this 
ccvporatlon,  and  all  questions  that  pertain 
to  the  intricacies  of  the  business  of  build- 
ing and  loan  assodatlons,  and  the  applica- 
tion of  payments  made  by  the  borrower 
from  such  an  association  on  stock  In  in^ 
dlcatlng  his  IndebtednesB,  we  have  here  a 
loan  of  money  made  by  a  foreign  corpora- 
tion to  a  citizen  of  this  state,  and  secured  by 
mortgage  on  land  In  this  state,  at  a  rate  that 
Is  plainly  usurious  under  the  law  here,  12 
per  cent  (G  per  cent  as  interest,  and  60 
cents  per  month  as  premium),  and  an  In- 
sistence by  the  foreign  lender  that,  because 
It  stipulated  In  the  contract  that  it  is  'solv- 
able' in  the  foreign  state,  and  is  made 
with  reference  to  its  laws,  and  those  laws 
allow  the  taking  by  It  of  that  rate  of  Interest 
for  the  loan  of  money,  the  courts  of  this 
state  are  bound  to  enforce  such  a  contract 
by  a  decree  of  foreclosure.  The  proposition 
cbaiienges  careful  attention.  It  Is  Important 
tbat  foreign  capital  Invested  within  our 
borders  shall  have,  to  the  very  utmost.  Its 
Just  dues,  and  that  It  shall  find  our  courts 
ready  now,  as  they  have  always  been,  to 
protect  Its  Interest  and  enforce  all  Its  law- 
ful rights.  But  it  is  Important,  also,  that 
t&e  settled  policy  of  the  state  should  be  up- 
held by  Its  courts,  and  that  schemes  which 
to  them  seem  manifestly  adopted  merely  to 


evade  Its  nsuty  laws  should  not  be  allowed 
to  bring  about  a  virtual  abrogation  of  those 
statutes.  If  a  foreign  bank  or  other  lender 
of  money  mi^  establish  local  brandies  or 
offices  ID  this  state,  and  through  its  agents 
solicit  and  take  application  for  loans  on 
mortgages  of  land  here  to  be  sent  to  the 
home  <^ce  to  be  passed  upon  and  allowed 
there,  and  if,  because  of  such  arrangonent 
and  the  Insertion  of  a  statement  put  in  the 
note  or  mortgage  that  the  contract  Is  "solv- 
able' In  the  foreign  Jurisdiction  and  is  made 
'with  reference  to  Its  laws,'  the  courts  of 
tills  state  are  required  to  enforce  such  con- 
tracts, and  decree  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  land,  that  the  foreign 
usurer  may  nave  his  usury,  then  surely  will 
it  have  come  to  pass  that  It  is  no  longer 
true  that  there  is  no  'cover  or  device*  by 
wntcn  tne  wholesome  restraints  put  upon  tht 
money  lenders  by  our  statutes  may  be  es- 
caped. Upon  this  subject  there  Is  Martin 
V.  Johnson,  84  Ga.  4S1,  10  S.  E.  1092,  a  most 
emphatic  declaration  from  the  highest  court 
of  the  state  that  Is  the  domicile  of  the  de- 
fendant corporation.  A  loan  of  money  had 
been  made  by  a  citizen  of  Massachusetts 
through  on  agent  In  Georgia  to  a  citizen  of 
the  latter  state,  secured  by  mortgage  on  land 
there,  but  payable  In  the  former  state.  It 
was  cont^ded  that  the  rights  of  tbe  mort- 
gagee were  not  to  be  governed  by  the  laws 
of  Georgia  In  respect  to  usury,  because  the 
note  was  payable  in  Massachusetts.  The 
court  said:  'If  this  court  should  hold  that  a 
note  made  in  this  state,  but  payable  In  the 
state  of  Massachusetts,  for  money  advanced 
by  the  ageut  of  a  person  who  resides  in 
Massachusetts,  could  be  collected,  notwith- 
standing It  contained  16  per  cent,  usurious 
and  unlawful  Interest,  then  the  law  of  this 
state  as  to  usury  would  be  Inoperative  and 
useless.  The  money  lenders  of  those  states 
that  have  no  usury  laws,  but  which  allow  to 
be  collected  any  rate  of  interest  contracted 
for,  could  flood  this  state  with  their  agents, 
and  by  tlie  loan  of  money  exact  the  highest 
rate  of  interest,  even  a  hundred  per  cent.. 
It  seems,  therefore,  that  the  principle  for 
which  the  defendant  corporation  contends  Is 
denied  In  the  courts  of  Its  own  domicile; 
that  a  foreign  money  lender  loaning  money 
in  Georgia  on  mortgage  on  Georgia  land 
must  be  content,  In  a  foreclosure  proceed- 
ing, to  have  the  amount  due  determined  by 
Georgia  law.  The  reasons  that  support  the 
rule  tbere  arc  valid  here.  The  rules  of 
comity  require  us  to  allow  foreign  corpora- 
tions a  standing  In  our  courts  to  enforce  the 
valid  contracts  they  may  have  made  with 
our  citizens,  and  all  such  Hens  upon  prop- 
erty situated  within  this  state  as  they  have 
lawfully  acquired.  But  that  comity  does  not 
require  that  we  should  allow  foreign  cor- 
porations to  enforce  contracts  here  If  such 
enforcement  would  be  In  conflict  with  our 
laws,  and  being  thus  In  conflict  the  enforce- 
ment thereof  would  work  against  oar  own 
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cltixensi  and  give  to  the  foreigner  an  ad- 
vantage whicli  the  resident  bas  not.  Wal- 
ters T.  Whltloclc,  9  Fla.  86.  Much  less  does 
it  require  that  we  should  allow  a  Georgia 
corporation  to  enforce  a  mortgage  loan 
which  Is  illegal  and  void  by  our  laws  (Ward 
T.  Sugg,  113  N.  C.  489,  18  S.  E.  717).  while 
in  that  state  the  rule  is  as  stated  In  Mar- 
tin T.  Johnson,  supra.  It  Is  well  settled— 
so  well  settled  that  authorities  need  not  be 
cited— that  a  purely  personal  contract,  made 
In  one  place  to  be  executed  in  another,  is  to 
be  governed  by  the  laws  of  the  place  of 
performance.  This  general  rule  is  subject 
to  the  qualification  that  the  parties  act  In 
good  faith,  and  that  the  form  of  the  transac- 
tion is  not  adopted  to  disguise  its  real  char- 
acter. Tyler,  Usury,  83.  Now,  it  seems  very 
manifest  to  us,  considering  ali  the  facts  and 
circumstances,  that  this  Georgia  corporation 
required  the  plaintiff,  a  citizen  and  resid^t 
of  this  state,  to  declare,  in  the  obligation 
given  by  him  to  It  for  the  money  loaned  him, 
that  the  contract  was  solvable  tn  that  state, 
and  was  made  with  reference  to  its  laws, 
not  because  It  was  contemplated  by  either  of 
the  parties  that  the  money  would  be  paid 
there,  or  that  the  parties  would  enforce  their 
respective  rights  under  the  contract  In  the 
courts  of  that  state,  but  because  this  money 
lender  deirired  to  escape  the  restraints  of  the 
laws  of  this  state,  and,  by  this  formal  dec- 
laration inserted  In  the  contract,  compel  the 
courts  of  this  state,  in  a  suit  for  the  fore- 
closure of  the  mortg^e,  to  adjust  the  rights 
of  the  parties  according  to  the  laws  of  Geor- 
gia and  the  decisions  of  Its  courts,  and  In 
disregard  of  the  laws  of  this  state  and  the 
decisions  of  this  court 

"The  by-law  in  relation  to  the  establish- 
ment of  local  branches  is  as  follows:  'In 
accordance  with  the  authority  conferred  In 
its  charter,  this  association  wUl  establish  lo- 
cal branches  in  Georgia  and  other  states  at 
such  points  as  the  board  of  directors  may 
approve.  The  local  branches  shall  elect 
ttieir  own  officers  and  directors,  and  may 
make  such  by-laws  as  they  de^e  to  govwn 
their  own  bodies,  not  Inconsistent  with  those 
of  the  parent  office.  The  treannrers  of  the 
local  branches  shall  give  such  bonds  to  the 
association  for  the  faithful  performance  of 
duties,  and  the  prompt  remittance  of  all  col- 
lections by  them,  as  the  board  of  directors 
of  the  parent  office  shall  determine  in  each 
partlcuiar  case.  They  shall  receive  2  per 
cent,  on  all  collections  from  the  local 
branches  made  and  paid  over  to  the  treas- 
urer of  the  parent  office  by  them.'  It  ap- 
pears from  the  record  that  there  was  a  'lo- 
cal branch'  at  Mnrphy*  through  which  this 
loan  was  negotiated.  It  is  evident  that 
the  borrower  was  expected  to  make  his 
paymoits  to  the  treasura  of  this  local 
boards  who  was  under  bond  'to  the  associa- 
tkin'  for  the  prompt  remittance  of  all  collec- 
tions. The  l^-laws  provided  for  compensa- 
tion tor  this  treasurer,— 2  per  cent  o£  bis 


collections.  The  local  treasurer  must  be  con- 
sidered the  collecting  agent  of  the  associa- 
tion. A  payment  to  him  must  be  consider- 
ed a  payment  to  the  association.  Assevera- 
tion that  he  is  the  agent  of  the  local  branch, 
not  the  parent  company;  that  he  was  ex- 
pected to  receive  and  remit  money,  not  as 
agent  of  the  lender  to  whom  he  hod  given 
bond  for  the  faithful  performance  of  his 
duties,  but  of  the  borrower, — cannot  avail. 
It  Is  evident  that  this  contract,  which  the 
borrower  was  required  to  say  was  solvable 
In  Georgia,  was  In  fact  to  be  solved  by  pay- 
ments to  this  local  treasurer,  and  that  the 
form  of  the  transaction  was  adopted  to  dis- 
guise its  real  character. 

"Considering  the  transaction,  therefore, 
without  any  regard  to  the  intricate  questions 
pwtainlng  to  what  are  called  'building  and 
loan  associations,'  but  merely  as  a  loan  of 
money  made  by  a  money-lending  corporation 
ct  another  state  through  Its  local  bmnch  in 
this  state,  In  the  manner  detailed  in  the  case 
on  appeal,  to  a  citizen  here,  we  conclude  that 
in  this  contract  between  the  parties,  as  to 
thdr  respective  rights  and  liabilities  under 
the  contract,  those  rights  and  liabilities  must 
be  determined  by  the  laws  of  this  state;  that 
it  is  in  truth  a  North  Carolina  contract  to  be 
governed  our  lawo.  and  not  a  GeorgK  con- 
tract, to  be  governed  by  the  laws  of  that 
state.  If  there  was  no  local  board  and  no 
local  treasurer;  if  the  application  of  this 
resident  of  North  Carolina  for  a  loan  of 
money  to  be  secured  by  a  mortgage  on  land 
In  this  state,  to  be  executed  here,  bad .  been 
forwarded  directly  to  the  home  office  of  this 
foreign  corporation,  and  had  been  there 
granted  upon  the  condition  that  the  note  or 
bond  given  by  the  b(»rower  should  be  made 
payable. at  the  home  office,  and  should  bear 
Interest  at  a  rate  allowed  by  the  laws  of  that 
jurisdiction,  but  Illegal  here,— it  has  been  de- 
clared by  high  authority,  that  In  a  suit  to 
foreclose,  tbe  mortgage,  the  decree  of  fore- 
closure will  limit  the  recovery  of  the  lender 
to  tbe  rate  of  interest  allowed  by  the  laws  of 
this  state.  Wharton,  In  his  treatise  on  the 
Conflict  <tf  Laws  (section  607),  says  of  the 
question  'whether,  when  a  mortgage  is  given 
as  security  for  a  loan,  and  the  mortgage  is  in 
one  state,  and  the  place  of  payment  of  the 
loan  la  in  anothor,  the  law  of  the  former  state 
or  that  oC  the  lattor  state  la  to  prevail  in  the 
settlement  of  Intereeti'  that  it  has  been  fre- 
quently litigated  In  the  United  States,  and 
'with  results  which  on  their  face  are  Irrecon- 
cilable.* And  the  teamed  author  says:  'The 
true  test  Is,  was  the  mortgage  mer^  a  col- 
lateral security,  the  momj  being  employed 
in  anothw  state  and  under  other  laws,  or 
was  the  money  employed  on  the  land  for 
which  the  mortgage  was  giT«i?  If  the  for- 
mer be  the  ease,  then  the  law  of  the  place 
where  the  money  was  actually  used,  and  not 
that  Df  the  mortgage,  applies.  If  the  latter, 
then  the  law  of  the  place  where  the  mortgnge 
Is  situate  must  preralL' 
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"It  iB  Stated  Id  Oie  elaborate  brief  of  the 
learoed  contiBel  for  appellant  that  the  au- 
thorities cited  by  Wharton  do  not  sastain 
thfr  mie  tbufl  laid  down  hy  him.  Among 
these  cases  is  Chapman  t.  Robertson,  T 
Paige,  627,  In  which  It  was  adjudicated,  as 
stated  In  the  headnotes  of  that  case  In  31 
Am.  Dec.  204,  that  the  construction  and  va- 
lidity of  personal  contracts  depend  on  the 
laws  ot  the  place  where  they  were  made,  un- 
less they  were  entered  Into  with  the  view  of 
being  performed  elsewhere*;  and  also  that 
'transfer  of  land  or  other  heritable  property, 
and  the  creation  of  Hens  thereon,  Is  governed 
by  the  laws  of  the  place  where  such  prop- 
erty is  situate.'  Of  this  case,  Folger,  J.,  said 
In  Dickinson  v.  Edwards,  77  N.  Y.  673: 
'Chapman  t.  Robertson  Is  a  case  often  cited 
and  relied  upon,  but  It  does  not  impinge  the 
general  rule  that  the  validity  of  a  purely 
pwsonal  contract  is  to  be  tried  by  the  law 
of  the  place  of  Its  performance.  The  learned 
chancellor  concedes  that  the  case  wonld  have 
come  clearly  under  that  principle  If  the  con- 
tract in  suit  had  been  only  the  personal  con- 
tract of  the  defendant;  but  he  holds  that  as 
It  was  a  mortgage  actually  executed  here,  by 
a  resident  here,  upon  land  here,  for  money 
borrowed  to  be  used  here,  though  to  be  re- 
paid elsewhere,  the  law  of  this  state  wonld 
fix  the  legality  of  the  rate  of  Interest  re- 
served, and  his  further  reason  that  the  con- 
tract was  partially  made  here  actually  in  ref- 
erence to  our  laws,  with  an  appeal  to  onr 
conrts  contemplated  by  the  parties.  If  neces- 
sary.' A  distinction  seems  thus  to  be  clearly 
recognized  between  a  contract,  *purely  per- 
sonal,' as,  for  Instance,  a  promissory  note 
executed  in  this  state,  but  made  payable 
bona  fide  In  Georgia,  and  a  contract  not 
^purely  personal,*  as,  for  Instance,  a  loan  of 
money  by  a  citizen  of  Georgia  to  a  resident 
here,  to  be  repaid  In  that  state,  and  to  be 
evidenced  by  note  so  payable,  and  mortgage 
on  land  in  this  }nrlsdictiOTi.  In  Jackson  v. 
Mortgage  Co.  (Ga.)  15  S.  B.  812,  Bleckley.  0. 
J.,  speaking  of  a  loan  of  money  made  by  the 
d^mdant  to  the  plaintiff  In  New  York,  but 
secured  by  mortgage  on  land  In  Georgia, 
where  he  resided,  says:  There  was  not  one 
contract  for  making  the  notes,  and  another 
for  securing  them  by  a  conveyance,  but  a 
part  of  one  and  the  same  contract  was  ex- 
pressed In  the  note  and  a  part  in  the  deed 
ocecnted  at  the  same  time.  •  *  •  There 
was  no  Intention  to  make  a  loon  without 
bavins  It  secured  botb  by  the  notes  and  the 
deed.  It  was  tberefwe  impossible  to  accom- 
plish the  object  without  calling  In  the  laws 
of  Georgia  as  a  part  of  the  transaction.  New 
York  had  no  law  which  could  make  any^  con- 
tract conveying  land  sttoated  ta  Ge<^ta 
operative  or  obligatory.  As  the  laws  of 
Georgia  would  tibus  be  essential  with  respect 
to  a  part  of  the  transaction,  that  law,  U  pos- 
sible, ought  to  be  appUed  to  the  whole.  There 
was  no  Intention  to  make  a  mwe  personal 
contract,  but  the  acbeme  was  to  nuke  one 


partly  personal,  and  partly  confined  by  Its 
ver7  nature  ho  a  given  situs,  to  wit,  the  state 
of  Georgia.*  See,  also,  Martin  v.  Johnson, 
supra,  which  was  a  suit  to  foreclose  a  mort- 
gage, the  debt  b^ng  payable  In  Massachn- 
setts.  It  Is  there  said:  There  is  a  portion 
of  the  contract  which  under  no  circumstances 
could  be  enforced  in  the  state  of  Massachu- 
setts,—-that  as  to  the  land  upon  which  It  is 
sought  to  set  up  a  lien.  Nor  do  we  readily 
see  bow  any  portion  of  this  contract  could  be 
enforced  In  the  state  of  Massachusetts 
against  a  pei-son  resident  In  the  state  of. 
Georgia.'  The  difference  In  the  contracts 
makes  a  difference  In  the  rule  applicable  to 
their  enforcement.  Hence  In  Pine  v.  Smith,  11 
Gray,  38,  it  was  decided  that  a  note  made  In 
Massachusetts,  and  secured  by  mortgage  on 
land  In  that  state,  although  payable  in  New 
York,  was  to  be  construed  by  the  Massadiu- 
setts  law;  and  In  Thompson  v.  Edwards,  85 
Ind.  411,  it  was  held  that  if  A.,  of  Indiana, 
borrowed,  In  Indiana,  on  note  secured  by 
a  mortgage  on  land  there,  money  of  a 
dttzen  of  New  YoA,  some  of  the  note  be* 
Ing  payable  In  New  Yorlc,  and  as  to  some 
the  note  specifying  no  place  of  payment, 
the  contract  was  an  Indiana  contract,  and 
the  question  of  Its  being  usurious  was  to 
be  tested  by  the  law  of  that  state.  In 
Pancoast  v.  Insurance  Co.,  79  Ind.  172,  the 
notes  and  mortgage  were  payable  In  Con- 
necticut, and  the  court  said:  *It  is  true  that 
the  notes  and  mortgage  are  made  payable  In 
Hartford,  in  the  state  of  Connecticut  But  It 
Is  true  that  they  were  executed  In  this  state, 
the  mortgagor  lives  In  this  state,  the  lands 
lie  In  this  state,  and  from  the  terms  of  the 
mortgage  It  Is  clear  that  the  Intention  of  the 
parties  was  that  the  contnict  was  to  be  en- 
forced In  this  state.  The  mortgage  could  be 
enforced  nowhere  else.  In  such,  a  case  the 
law  of  this  state  governs,  the  rate  of  Interest 
being  fixed  In  accordance  with  the  laws  of 
this  state.' 

"The  doctrine  which  Dr.  Wharton  announ- 
ces seems  to  us  just  and  reasonable  It  has 
been  repeatedly  held  that  such  transactlonB 
would  constitute  *doing  business'  in  this 
state,  so  as  to  subject  the  foreign  money- 
lender, thus  conducting  himself,  to  a  license 
tax.  Murfree,  Foreign  Oorp.  SI  65,  68,  and 
cases  cited.  The  contention  of  the  defendant 
corporation  seems  to  us  to  amount  to  this: 
That  It  must  be  allowed  to  do  business  In 
North  Carolina  In  total  disregard  of  N<nth 
Carolina's  statutes  and  the  decisions  of  her 
courts;  that  It  shall  be  allowed  to  take 
mortgages  on  North  Carolina  land  from  a 
resident  ovmer  for  money  loaned  to  the  res- 
ident, to  be  used  here,  and  fbreclose  them  In 
N<nrth  Car^lna  courts,  where  alone  Jmisdlc- 
tion  toT  foreclosme  could  reside,  and  wfarae 
alone  It  must  have  contemplated  enforcing 
Its  rights.  If  a  resort  to  courts  should  be 
necessary,  not  by  North  Carolina  statutes 
and  the  decisions  of  her  courts,  but  by  Geor- 
gia statutes  and  the  dedrioas  of  its  courts; 
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In  flue,  that  It  aball  be  allowed  to  override 
In  the  courts  of  this  state  the  laws  of  this 
state  and  its  well-settled  policy  as  to  the 
borrowing  and  Imdlng  of  money.  We  can- 
not accede  to  this  proiwsltlon,  bnt,  instead, 
we  choose  to  adopt  the  doctrine  announced 
by  Wharton,  quoted  aboTe,  which  seems  to 
us  more  reasonable,  and  which  he  assures 
us  is  sustained  by  the  authorities.  We  hSTe, 
Indeed,  as  It  appeara  to  us,  an  affirmance  of 
lUat  doctrine  in  Commissioners  of  Craven  v. 
Atlantic  &  N.  C.  R.  Co.,  77  N.  C.  289,  where 
the  learned  Justice  Rodman,  sj^ealitng  of  cer- 
tain bonds  which  the  defendant  company 
had  delivered  In  New  York  and  which  were 
payable  there,  and  which.  It  was  contended, 
were  'governed  by  the  laws  of  New  York  In 
respect  to  the  rate  of  Interest,'  says:  "These 
bonds  were  clearly  a  North  Carolina  con- 
tract The  precedent  debt,  which  was  the 
consideration,  was  Incurred  and  payable  in 
North  Carolina.  Both  parties  resided  in 
North  Carolina.  The  bonds  were  secured  by 
a  mortgage  on  real  property  in  North  Caro- 
lina, which  could  only  be  enforced  through 
the  courts  of  this  state.  In  our  opinion,  the 
bonds  could  legally  bear  no  greater  rate  of 
Interest  than  that  allowed  in  North  Caroli- 
na.* Now,  If  the  reason  given  by  this  able 
Judge  for  declaring  tbat  these  bonds  were 
clearly  a  North  Carolina  contract  be  ana- 
lyzed, it  will  be  found  that  the  fact  that 
'both  parties  resided  In  North  Carolina' 
could  not  have  been  an  important  factor; 
for  in  Roberta  v.  McNeely,  7  Jones  (N.  C.) 
506,  it  was  proved  that  both  parties  lived  In 
Salisbury,  In  this  state,  and  yet  the  contract 
between  them,  a  promissory  note,  executed 
at  their  residence,  bnt  payable  In  New  York, 
was  declared  to  be  governed  by  the  law  of 
that  state  as  to  the  rate  of  interest  it  would 
bear,— to  be  a  New  York  contract  In  this  re- 
spect The  really  controlling  reason  for  the 
conclusion  announced  so  unhesitatingly 
about  that  contract  seems  to  have  been  that 
the  parties  manifestly  contemplated  the 
courts  of  North  Carolina  as  the  tribunal  for 
the  enforcement  of  the  coiUract;  the  securi- 
ty, the  mortgage,  being  enforceable,  as  Is 
there  said,  only  through  the  courts  of  this 
state,  and.  this  being  so,  the  laws  of  the 
former  must  govern  tlie  rate  of  interest 
We  do  not  deem  It  necessary  to  discuss  each 
one  of  the  many  authorities  cited  by  de- 
fendant to  show  that  our  courts  must  be 
governed  by  the  decisions  of  the  courts  of 
Georgia  In  ascertaining  what  is  due,  on  an 
accounting,  from  this  mortgagor  to  this 
mortgagee.  In  not  one  of  them,  so  far  as 
we  can  see,  did  the  court  enforce  a  con- 
tract which  was  illegal  and  void  by  the  law 
of  the  forum,  illegal  and  void  by  the  law  of 
the  place  where  the  contract  was  made,  and 
illegal  and  void  by  the  law  rel  sitae,  and 
valid.  If  at  all  so,  only  by  tbe  lex  loci  solu- 
Uonls.  Falls  v.  Building  Co.  (Ala.)  13  South. 
25,  was  an  action  to  foreclose  a  mortgage. 
The  facts  were  very  similar  to  those  In 
T^ls.E.nc.12— 5U 


our  case.  The  court  decided  that  the  eon. 
tract  which  gave  rise  to  the  present  suit  U 
an  Alabama  contract;  and  can  only  bei  en- 
forced to  the  extent  our  statutes  permit'; 
and  added:  'Any  statute  of  this  state  which 
may  be  supposed  to  confer  on  building  and 
loan  associations  the  right  to  charge  more 
than  8  per  cent  Interest  even  If  we  concede 
such  statutory  authority,  must  be  confined 
In  Its  operation  to  such  corporations  as  are 
chartered  In  Alabama.  It  cannot  be  sup- 
posed tbat  our  legislation  had  a  greater  pur- 
pose or  Intent  than  that.'  In  that  case,  as 
in  this,  the  borrower  was  required  to  have 
paid  three  months'  installment  on  stock  be- 
fore be  could  obtain  a  loan,  and  yet  that 
court  declare  that  the  transaction  was  'prac- 
tically a  loan  of  money,*  and  quotes  from 
Uhlfelder  v.  Carter,  64  Ala.  627,  the  follow- 
ing language:  'In  determining  whether  a 
contract  Is  Infected  with  usury,  Its  sub- 
stance and  eCTect,  not  Its  form,  are  material.' 

"Holding,  therefore,  as  we  mnst,  that  the  con- 
tract of  a  loan  between  this  mortgagor  and 
mortgagee  is  governed  by  the  laws  of  this 
state,  we  come  to  the  question,  what  Is  due 
the  mortgagee  according  to  those  laws?  We 
are  met  at  the  threshold  of  this  Investigation 
by  the  contention  of  the  defendant  corpora- 
tion that  being  a  'building  and  loan  associa- 
tion,' it  Is  entitled  to  exercise  the  same  imw- 
ers  and  privileges  as  If  It  had  been  organized 
in  this  state  according  to  the  provisions  of  2 
Code,  c.  T;  that  the  same  effect  is  to  be  given 
to  Its  contract  with  the  plaintiff  as  If  it  were 
a  North  Caroiioa  corporation  formed  In  strict 
compliance  with  the  provisions  of  that  diap- 
ter  of  the  Code,  and  therefore  eutitied  to  ex- 
ercise special  powers  and  privileges.  'A  build- 
ing and  Imn  association  Is  an  organization 
created  for  the  purpose  of  accumulating  a 
fund  by  the  monthly  subscriptions  or  savings 
of  Its  members,  to  assist  them  In  building  or 
purchasing  for  themselves  dwellings  or  real 
estate  by  loaning  to  them  the  requisite  money 
from  the  funds  of  the  sode^,  upon  good  se- 
curity.' 2  Am.  &  Eng.  Enc.  Law,  p.  604.  Mr. 
Eiodllch  (section  283),  speaking  of  the  proper 
and  legitimate  purposes  of  the  creation  of  such 
corporations,  says:  To  all  practical  Intents, 
it  may  be  said  to  be,  to  ratable  a  number  of 
associates  to  combine  and  Invest  their  savings 
to  mutual  advantage,  so  tbat  from  time  to 
time  any  individual  among  them  may  receive 
ODt  of  the  accumulation  of  the  pittances  which 
each  coDtrlbntes  po'lodically  a  snm  by  way 
of  loan,  wherewltb  to  buy  or  build  a  house, 
mwtgaglng  It  to  tbe  assodatlon  as  security 
for  the  money  borrowed,  and  ultimately  mak- 
ing It  absolutely  his  own  by  paying  off  the 
Incumbrance  out  of  his  subscription.  It  Is  on- 
ly so  fiir  as  they  serve  these  purposes,  and  are 
confloed  to  the  objects  necessarily  Involved 
therein,  tbat  the  acts  of  building  associations 
fall  properly  within  the  powers  granted.  As 
soon  as  they  transgress  these  limits,  they  are 
ultra  vires.'  Nearly  every  state  In  the  CJnion 
has  a  general  statute  relating  to  the  Incor- 
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poratlon  of  bnOdiiiK  and  loan  assodatlona  or 
assodatlonB  of  that  cla^s  called  by  gome  name 
of  similar  Import  Each  of  these  statutes  dif- 
fers from  the  other.  All  agree  In  this:  that  the 
contemplated  organizations  are  all  strictly  co- 
operative In  their  natare.  Prof.  H.  B.  Adams, 
of  Johns  Hopkins  UnlTerslty ,  an  eminent  writ- 
er on  economics.  In  his  essay  on  corporations 
<n  13  Appl.  Enc.  (Annual,  18S8),  speaks  of 
these  asssociations  as  B  'peculiarly  American 
form  of  co-operation.*  Mr.  A.  6.  Burke,  to 
whom  Mr.  Endllch  acknowledges  his  Indebted- 
ness In  a  note  to  section  7  of  his  work,  ctted 
heretofore,  has  lately  used  the  following  lan- 
guage In  a  Jomual  published  In  the  city  of 
Philadelphia;  *As  the  term  "building  society," 
is  very  indefinite,  and  as  applied  to  Philadel- 
phia societies  an  actual  misnomer,  it  Is  nec- 
essary to  specify  exactly  what  la  meant  by 
such  society.  The  name  was  first  applied  to 
organizations  which  built  houses  to  be  sold. 
It  was  also  applied  to  speculative  loan  asso- 
ciations, whose  stockholders  had  no  relation 
with  the  borrower  except  that  of  lenders  of 
money;  and  more  recently  it  has  been  applied 
to  "national"  loan  associations,  having  agen- 
cies all  over  the  Union,  and  salaried  officers 
and  agents.  The  term  "building  society,"  as 
here  used,  is  not  intended  to  apply  to  any  or- 
ganization of  the  character  above  mentioned. 
It  is  essential  that  the  true  plan  should  be 
clearly  understood,  and  that  Its  co-operative 
principles  should  he  faithfully  followed,  or 
those  wbo  are  tempted  to  Imitate  the  Phila- 
delphia workingman  In  buying  a  house  may 
•  •  •  lose,  not  only  their  money,  but  their 
faith  In  co-operative  enterprises.' 

"If  we  consider  the  scope  of  the  powers 
of  this  corporation,  we  find  that  they  far 
exceed  those  conferred  upon  'homestead  and 
building  associations'  by  the  Code  of  this 
state.  The  powers  conferred  upon  It  have 
been  heretofore  fully  set  out,  and  need  not 
be  repeated.  Suffice  It  to  say  that  It  has  pow- 
ers under  Its  charter  to  do  things  far  ex- 
ceeding In  risk  the  assisting  of  its  members 
'in  building  or  purchasing  for  themselves 
dwellings  or  real  estate.'  If  we  consider  the 
manner  in  which  Its  funds  are  to  be  raised, 
we  And  that  It  is  not  by  'accumulating  a 
fnnd  from  the  monthly  "snbscrlptlons  or  sav- 
ings of  Its  membm.*  but  mainly  by  Inducing 
capitalists  to  invest  their  surplus  In  one  or 
the  other  of  the  binds  of  stock  provided  toe 
in  the  following  by-law:  '(2)  Full-pay  inter- 
est-bearing stock  in  class  B,  which  shall  be 
sold  at  ¥50  per  share,  and  which  shall  bear 
interest  at  6%  per  annum,  payable  semlaih 
nnally,  on  fSO  per  share.  This  stock  shall 
be  i-edeemable  upon  matarity  of  the  Install- 
ment stock  in  said  class,  at  ^100  per  share, 
less  the  aggregate  sum  of  fflvidend  paid 
thereon.  (8)  Permanent  Investment  stock, 
which  shall  be  sold  at  ^100  per  share,  and 
which  shall  participate  in  tbe  profits  of  tbe 
association  from  the  date  of  Issuing  tbe  cer- 
tificate of  stock  to  be  paid  semiannually, 
to  irlt,  on  tbe  first  day  of  Felwnary  and  Au- 


gust of  each  year.  The  par  value  of  all 
stock  at  maturity  shall  be  flOO  per  shara 
A  member  may  hold  any  number  of  shares.' 
A  corpo  ration  having  the  authority  to  in- 
cur such  risks  and  responsibilities,  and  de- 
riving Its  funds  from  such  a  source,  in  whole 
or  In  part,  is  not  a  'buUdIng  and  loan  asso- 
ciation,' except  in  name.  It  la  merely  a 
money-lending,  dividend-paying  corporation, 
to  which,  for  some  purposes,  some  features 
of  a  'building  and  loan  association'  have 
been  attached.  Its  purposes  and  powers 
put  it  outside  of  the  pale  of  the  beneficent 
statute  which  was  intended  to  encourage  co- 
operation among  the  saving  poor,  and  not  to 
run  the  risk  in  finding  good  Investments  for 
their  capltaL  The  purpose  had  In  view  by 
the  legislation  of  the  differmt  states,  allow- 
ing the  incorporation  of  these  building  and 
loan  associations,  as  they  are  called,  is  thus 
stated  by  Mr.  Endllch  in  section  119  of  his 
work  on  the  laws  of  such  corporations:  'As 
a  mere  savings  Institution,  the  building  as- 
sociation would  never  have  recommended  it- 
self to  the  favor  of  legislatures  to  so  un- 
precedented a  degree.  As  a  mere  bank  for 
the  depositing  of  money  lying  idle,  for  tbe 
purpose  of  fructifying  It  for  the  rich,  by 
fleecing  the  needy,  it  would  never  liave  ao- 
aulred  the  unusual  rights  It  exercises.  But 
the  Idea,  tbe  possibility,  of  making  member- 
ship In  It  the  means  of  raising  a  property- 
holding,  homestead-owning  class  of  citizens, 
precisely  as  those  whoee  Improvldait  habits 
and  petty  earnings  had  hitherto  debarred 
them  from  the  blessing  or  feeling  the  stlmu- 
lOB  of  tbe  prospect  of  owning  their  own 
homes.  The  desirableness  of  augmenting 
the  proportion  of  landowners  among  tbe 
working  classes,  particularly  in  a  republic, 
seems  so  weighty  a  consideration  In  the 
mtifds  of  legislators  that  they  were  willing. 
In  exchange,  to  make  a  sweeping  exception 
to  many  of  the  best-settled  rules  of  general 
policy  applicable  to  dealings  between  man 
and  man.'  If,  as  the  defendant  contends, 
onr  statute  eoafws  upon  building  and  loan 
associations  tbose  special  powers  and  privi- 
leges, constituting,  as  tbe  learned  author 
says,  *a  sweeping  exception  to  many  of  the 
best-settled  rules  of  general  policy  applica- 
ble to  the  dealings  between  man  and  man,* 
It  la  certain  that  no  corporation,  exeeipt  such 
a  one  as  Is  oont«nplated  by  the  statute,  can 
lay  any  dalm  whatever  to  those  special  pow- 
ers and  piiTllegee.  A  true  building  and  loan 
association,  such  as  our  statute  provides  for. 
has  no  authority  to  declare  or  pay  dividend 
on  Its  stock.  End.  Bldg.  Ass'ns.  1 824.  *Ab  to 
participation  In  profits,  the  scheme  has  refer- 
ence to  tbe  final  adjustment  of  accounts,  not 
to  any  Intermediate  reallsatifHi.'  The  de- 
fendant corporation  has  two  cUunes  of  stock- 
holders to  whom,  as  shown  by  the  by-law 
heretofore  quoted,  dlvldenda  are  to  be  paid 
each  year,  and,  having  power  m  to  conduct 
its  business,  Is  not  the  kind  of  an  associa- 
tion which  oor  legislature  deslgaed  to  ^o- 
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mote.  A  corporation  of  that  class  cannot 
risk  its  munber^  money  and  bonses  eoi- 
gaging  In  txaaxj  of  those  enterprises  ennmu^ 
ated  In  the  defendants  charter  heretofore 
set  oat  The  defendant  has  full  power  and 
anthortty*  to  do  all  those  things.  Therefore 
it  la  not  of  that  class,  and  can  lay  no  claim 
to  those  special  powers  and  prlTlleges  with 
any  justice  whatever.  In  section  89  of  Mr. 
Bndlich's  treatise  It  ia  said  that  these  asso- 
ciations an  fimnded  upon  principles  of  strict 
neutrality  and  equality  of  benefits  and  obli- 
gations. A  corpwatlon  not  founded  on  those 
principles  cannot  be  truly  a  bulldUig  and  loan 
asso^Uon,  within  the  pnrrlewof  our  statnte. 
The  ben^ts  are  not  strictly  mutual  and  equal 
where  one  stockholder,  according  to  the  plan 
of  the  organisation,  Is  entitled  to  semlan- 
naid  taiterest  on  what  he  has  paid  in,  and 
another  to  semiannual  dividends,  while  oth- 
ers most  await  tlie  termination  of  the  life 
of  the  association,  or  some  other  time,  in- 
definitely fntnte,  b^re  reaping  any  profits. 
Tliere  Is  no  strict  equality  of  obligation 
where  one  stockholder  pays  900  for  a  share 
of  stock,  and  another  obligates  blmstff  to 
pay  flOO  per  shue.  In  Bfatyland.  a  cwpo* 
ration  which  made  Its  loans  to  members  In 
the  approred  form  of  buildii^  association 
loans,  but  wliose  alms  and  nature  did  not 
brlns  its  property  within  the  statute  as  a 
boilding'  association,  was  not  allowed  to  en- 
force reswatlona  lawfully  permitted  to  such 
insUtntlons.'  Bnd.  Bldg.  Ass'ns,  |  396;  WU* 
llams  T.  Association,  ^  Md.  516.  The  same 
doctrine  Is  established  in  Pennsylvania.  Jar- 
rett  V.  Cope,  68  Pa.  8t  OT;  Kupfezt  v.  Asso- 
ciation, 30  Pa.  St  46S;  Rhoads  v.  Associa- 
tion, 82  Pa.  St  180. 

"The  wisdom  of  this  doctrine  will  be  ap- 
parent we  think,  to  an  who  will  conrider 
the  possible  consequences  of  a  contrary  rule. 
For  illustration:  Let  us  assume,  for  the 
sake  of  argument  that  a  building  and  loan 
association  organized  under  our  statute  has 
a  right  to  loan  money  to  Its  members  at  the 
rate  of  %  per  cent  per  month  and  a  like 
•premtnm,'  or  1  pN-  cent  per  month;  that 
it  requires  Its  members  to  pay  60  coits  per 
month  as  dues  on  each  share  of  |100,  of 
which  10  cents  is  to  go  to  the  expense  fund 
of  the  association,  and  enforces  prompt  pay- 
ment by  a  fine  of  10  cents  per  month  per 
share.  Let  us  now  suppose  that  one  of 
those  worthy  citizens  for  whose  special  bene- 
fit It  Is  said  this  *beneftc«it  statute'  was 
adopted  Is  Induced  to  subscribe  for  10  shares 
in  one  of  these  beneficent  InstltutionB.  His 
first  duty  Is  to  pay  $10  for  the  privilege  of 
being  enrolled.  Let  us  assume  that  the  agent 
who  induced  him  to  subscribe  takes  this  for 
his  trouble,  and  gives  that  particular  sum 
no  farther  consideration.  Let  us  now  sup- 
pose that  this  manbo:,  wishing  to  become  a 
home  owner,  selecte  one  to  cost  $1,500,  and, 
using  $000  which  he  had  and  $1,000  borrow- 
ed from  the  association  on  a  mortgage  of  the 
property,  be  takes  the  tltl^  and  bravely  sets 


out  to  battle  with  the  debt  he  has  incurred, 
to  provide  a  home  for  his  fiunlly.  in  good 
cheer  at  the  prospect  held  oat  to  him  by  the 
company's  agent  that  at  the  end  of  seven 
years,  'at  the  farthest'  his  10  shares  of 
stock  will  be  worth  $1,000,  and  that  then,  by 
a  very  simple  process  of  adjusting  the  ac- 
counts, he  will  at  the  same  moment  cease  to 
be  a  debtor  to  the  association,  and  also  a 
stockholder  in  it  and  the  mortgage  on  his 
house  will  thereupon  be  canceled.  Let  as 
assume  that  the  mortgage  provides  that  he 
win  pay  'said  monthly  Interest  or  premium, 
fines,  and  monthly  payments  on  said  stock' 
until  the  smd  shares  shall  become  fuUy  paid 
in,  and  of  the  value  of  $100  each,  as  the 
mortgage  set  out  In  this  record  does.  Now, 
let  us  8iqn>ose  that  this  wwUngman,  at  the 
end  of  seven  years,  having  promptly,  out  of 
his  lard  earnings,  paid  each  month  $10  in- 
terest and  $6  stodc  does  to  the  association, 
asks  that  his  stock  be  exchanged  for  his 
debt  and  his  home  be  disln cumbered  of  Its 
lien,  and  Is  told  that  while  the  soUcitIng 
agent  was  no  doubt  entirely  sincere  in  bis 
b^ef  that  the  payments  thus  far  made  by 
him  would  satisfy  his  Indebtedness,  those 
rosy-bned  hopes  constituted  no  part  of  the 
contmct;  that  it  stipulated  that  he  should 
keep  up  his  dreary  round  of  monthly  pay- 
ments untU  he  had  fully  paid  up  his  stock, 
and  it  was  worth  $100  per  share;  that  con- 
trary to  everybody's  expectations,  the  ex- 
penses had  been  larger  than  was  anticipated, 
and  net  profits  had  been  smaller  than  hoped 
for,  and  that  his  stock  wslb  not  worth  $100 
per  share,  as  the  books  of  the  company  i^n- 
ly  showed;  that  while  his  engag«nait  was 
that  if  the  exigencies  of  the  association  re- 
quired it  he  would  pay  $1,000  In  stock  dues 
alone,  he  had  in  fact  only  paid  $501  (84 
times  $6)  on  that  score,  and  out  of  tliat  he 
had  agreed  that  $84  (840  times  10  cents) 
should  be  used  In  expenses,  leaving,  it  might 
be,  only  $420  really  credited  on  bis  stock 
account  Let  us  suppose  that,  still  hoping 
for  good  results,  he  resumes  his  payments, 
and  toils  on;  that  from  month  to  month, 
from  year  to  year,  the  happy  day  when  the 
stock  Is  worth  par  Is  put  off  by  accumulat- 
ing expenses  and  constantly  recurring  losses, 
until,  at  the  end  of  166%  months,  he  Insists 
that  his  stock  dues,  at  least  In  any  event, 
are  all  paid,  because  166%  payments,  of  60 
cents  each,  amount  to  $100,  and  is  told  that 
10  cents  of  each  60  cents  paid  in  by  him  had 
according  to  his  agreement  been  applied  to 
the  expenses,  and  that  the  association  was 
in  debt  and  that  all  the  subscriptions  for 
stock  which  he  was  Informed  constituted  *a 
trust  fund'  must  be  paid  in;  and  hence,  as  the 
expenses  of  the  business,  Including  the  In- 
terest and  dividends  paid  to  certain  classes 
of  the  stockholders,  had  consumed  all  the 
profits.  It  would  be  required  of  him  to  pay 
stock  dues  for  200  months,  as  It  takes  200 
times  00  cents  to  make  $100.  Let  us  sup- 
pose that  be  continues  his  payments  for  200 
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months,  and  thus,  beyond  all  question,  pays 
all  his  stock  dues,  and,  when  be  then  aslra 
for  the  application  of  bis  paid-up  stock  to 
the  satisfaction  of  bis  mortgage  debt,  is  told 
that,  while  the  company  was  called  a  build- 
ing and  loan  association,  it  had  acted  also 
'as  agent  or  trustee  for  the  Investment  and 
management  of  funds  for  persons,  corpora- 
tions, administrators,  executors,  guardians, 
and  trustees';  that  it  had  dealt  in  real  es- 
tate, and  had  been  engaged  In  erecting  build- 
ings and  machinery  thereon,  and  that  those 
enterprises,  all  of  which  were  Infra  vires, 
had  proved  disastrous;  and  is  Informed 
that,  though  the  receiver  who  had  been  ap- 
pointed to  wind  up  the  affairs  of  the  corpora- 
tion would  find  that  his  stock  was  all  paid 
in.  and  that  there  was  no  claim  against  him 
on  that  account,  he  would  also  ascertain  that 
the  stock  of  the  company  was  of  no  value, 
owing  to  the  dlsast^  that  had  come  upon 
some  of  Its  various  undertakings,  and  that 
it  would  be  necessary  for  all  mortgagors  to 
continue  to  pay  the  Int^est  (12  per  cent.)  on 
the  amounts  advanced  to  them,  until  he  had 
collected  enough  to  adjust  all  the  liabilities 
of  the  company,  or  else  to  take  advantage  of 
the  option  allowed,  and  pay  back  the  whole 
sum  borrowed— ?1, 000— at  once.  Surely,  the 
trusting  home  builder,  caught  In  such  toils, 
might  justly  esclalm  against  a  statute,  call- 
ed beneficent,  that  would  produce  such  a  re- 
salt  Such  an  outcome  is  possible.  Of  Its 
probability  In  different  degrees  it  ia  not  for 
us  to  Judge.  The  class  to  which  the  defend- 
ant corporation  Is  by  us  to  be  assigned  ia  the 
point  under  consideration, — whether  to  the 
class  of  money-lending,  dividend-paying  cor- 
porations of  the  Investors  of  capital,  or  to  a 
class  of  Incorporated  associations,  co-opera- 
tive in  their  very  nattire,  and  designed  by 
means  of  such  co-operation  to  foster  a  home- 
stead-owning class  of  citizens,  with  little 
risk  to  them,  because  of  the  severe  limita- 
tions put  by  the  law  of  their  creation  upon 
the  corporate  powers  and  purposes.  An  ex- 
amination of  the  charter  of  the  defendant 
corporation,  Its  methods  and  powers,  leads 
us  unhestltatingly  to  put  It  in  the  first-nam- 
ed category,  and  to  declare  that  there  Is  no 
such  conformity  by  It  to  the  building  and 
loan  association  of  our  statute  as  to  entitle 
It  to  claim  any  special  rights  or  powers  there- 
in granted  to  associations  organized  accord- 
lag  to  Its  terms,  wltb  the  limited  powers 
and  the  restricted  purposes  therein  set  out 
"  ^If  the  charter  of  a  buildli^;  association,  oe 
what  is  called  its  "constitution," '  says  Mr. 
Endllch  (section  04),  'contains  the  grant  of 
power  •  •  •  In  excess  of  what  the  statutes 
regulating  the  formation  and  powers  of  such 
organizations  sanction,  the  objectionable  grant 
is  simply  void.  Each  such  Illegal  feature  may 
become  the  basis  of  a  proceeding  by  the  state 
against  the  society,  and  result  In  the  forfeiture 
of  the  franchise.'  Applying  this  principle  to 
the  case  in  band,  we  have  h^  a  corporation 
calUng  Itsdif  a  'building  and  loan  aasoclatloo,' 


and  asserting  the  possession  of  apodal  powers 
and  privileges  as  such,  and  yet  having  In  its 
charter  or  constitution  grants  objectionable  be- 
cause In  excess  of  what  our  statutes,  r^:ulat- 
Ing  the  formation  and  powers  of  such  organi- 
zation, sanction.  We  cannot  declare  these  ob- 
jectionable grants  simply  void,  for  theatateof 
Georgia  had  the  right  to  invest  this  legal  en- 
tity of  its  creation  with  all  of  these  powers. 
Each  such  feature  cannot  become  the  basis  of 
a  proceeding  by  this  state  against  the  society, 
and  'result  In  the  forfeiture  of  the  franchise,' 
for  those  features  are  not.  It  seems.  Illegal 
where  conferred,  and  tiie  power  of  forfeiture 
which  this  commonwealth  may  properly  exer- 
dse  over  the  corporations  of  its  own  creation 
cannot  be  applied  to  this  foreign  corporation. 
A  member  of  this  association,  who  should  seek 
in  the  courts  an  Injunction  against  the  exer- 
cise by  Its  managing  board  of  these  powers 
and  the  assumption  of  the  accompanying 
risks,  or  should  endeavor  to  bold  those  officers 
responsible  to  him  for  losses  Incurred  in  the 
exoxlse  of  those  powers,  upon  the  ground  that 
a  building  and  loan  association,  within  the 
purview  of  our  statute,  could  not  lawfully  en- 
gage  In  such  business  and  Incur  such  risks, 
would  be  promptly  confronted  with  the  reply, 
not  to  be  gainsaid,  that  the  restraints  of  our 
statute  could  not  affect  the  right  and  powers 
of  this  foreign  corporation.  Because  of  these 
things,  It  most  follow  that  there  Is  no  course 
open  to  the  courts  of  this  state  but  to  declare 
that  so-called  'building  and  loan  associations,' 
whose  charters  legally  invest  them  with  the 
powers  not  contemplated  by  our  statute  (2 
Code,  c.  7),  are  not  building  and  loan  associa- 
tions, within  the  purview  of  that  statute. 

"We  come,  now,  to  the  consld^atlon  of  the 
defendant  corporation's  contention  that  Its 
contract  with  the  plaintiff,  'without  referraice 
to  the  statute  specially  authorizing  It,  Is  not 
usurious.'  Here  we  may  quote  the  language 
of  O'Neal,  O.  J.,  in  Association  v.  Bollinger, 
12  Rich.  Eq.  124,  when  speaking  of  the  con- 
tract similar  to  the  one  we  have  under  con- 
sideration: 'How  the  contract  •  •  •  can 
be  anything  else  than  usurious  •  *  •  It  l» 
difficult  to  conceive.  Indeed,  It  must  task, 
and  has  tasked,  human  ingenuity,  In  every 
tribunal  where  the  question  has  been  present- 
ed, to  find  the  reason  whereby  such  a  contract 
could  be  sustained.'  The  defendant's  counsel 
sets  out  as  the  basis  of  his  argument  the  fol- 
lowing facts:  First,  the  conti*act  of  borrow- 
ing is  separate  and  distinct  from  that  of  sub- 
scription, and  the  obligation  to  pay  monthly 
dues  upon  the  stock  was  Incurred  by  the  con- 
tract of  subscription;  second,  the  money 
which  Meroney  received-,  whether  considered 
as  an  advancement  upon  a  portion  of  his  stock 
qr  as  a  loan,  was  never  to  be  repaid  except 
by  the  maturing  of  his  stock  at  an  uncertain 
time;  third.  If  Meroney  should  perform  his 
contract,  it  would  be  uncertain  whether  he 
would  In  the  end  pay  more  or  less  than  8  per 
cent,  interest  u^n  the  statement  of  an  ac- 
count,  wltb  tbe  strong  probabUIly  In  favor  of 
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his  paybie  leas;  fouth,  his  llabUltr  to  pa^  a 
greater  rate  of  Interest  then  8  per  cent  was 
ansed  by  his  own  deCantt,  which  he  might 
bare  avtdded  by  simply  ke^iilng  Us  contract; 
fifth.  Mmr  Interestea  as  a  stoidcluMeCt  atij 
three  of  bis  Are  shares  having  been  pledged 
to  the  association,  Meroney  was  directly  In- 
terested in  any  profits  which  the  company 
m^ht  make  upon  bis  loan.  It  was  In  tbe  oa- 
tore  of  a  dealer  with  partnership  Conds. 

"As  to  all  this,  we  may  say  what  was  siUd 
Iqr  Mr.  JostlQe  Reade  In  HUls  Assoclatlcau 
TC  X.  C.  282,  *We  look  at  tbe  anbstance';  or 
what  was  said  by  Judge  Gaston  In  Sbober 
Hansa,  4  DeT.  &  B.  SI:  at  is  tbe  dnty  of 
courts  to  look,  not  merdy  at  the  words,  but  at 
tbe  subetance,  of  the  transaction;  on  the  one 
hand,  not  to  be  goremed  hj  the  words,  if  the 
sobstance  goes  to  defeat  the  provision  of  the 
statute,  and,  on  the  otibw  band,  not  to  rely  on 
the  words,  so  as  to  defeat  the  contract.  If  In 
sobstance  tbe  transaction  be  legal.  •  •  • 
In  spite  of  every  effort  of  tbe  courts  to  carry 
Into  complete  effect  tbe  legislative  will,  no 
doubt  the  true  character  of  usurloos  securities 
Is  veiT  frequency  concealed  under  eminlng 
contrivances;  but  when  that  character  Is  seen, 
whatever  may  be  the  contrivance,  the  court 
must  and  wUl  act  upon  tbe  transaction  such 
as  in  truth  It  Is.'  We  see  fn  tbis  wbole  trans- 
action only  a  lending  at  (300  to  tbe  plalntUT 
at  12  per  cent,  per  annmn,  payable  monthly, 
coupled  with  an  ei^gement  on  the  part  of 
the  def^dant  that,  If  the  plaintiff  makes  no 
delbult  In  his  stipulated  payments,  whether 
as  borrower  or  stockholder,  the  def^dant 
would  not  require  the  repayment  of  the  sum 
advanced  or  loaned  to  bim  nntil  the  value  of 
bis  stoc^  reached  9100  per  share,  and  that  In 
that  event  three  shares  of  bis  stock  should 
cancel  the  debt  A  contract  for  the  loan  of 
money  is  usurious.  If  the  lender  reserves  the 
right,  In  any  event,  to  collect  more  than  8 
per  cent  and  the  sum  loaned.  The  Uabill^ 
of  the  plaintiff  to  pay  a  greater  rate  of  toter- 
eat  than  8  per  cent  grows  out  of  the  contract 
Tbe  existence  of  such  liability  shows  the  con- 
tract to  bQ  usurious.  We  quote,  as  applicable 
liere,  tbe  emphatic  language  of  Justice  Reade 
in  the  case  cited  above:  'We  know  of  no  de- 
vice or  cover  by  which  these  assoclatlonB  can 
take  from  those  who  borrow  their  money  more 
than  the  legal  rate  of  Interfst  without  Incur- 
ring the  penalties  of  our  usury  laws.  Calling 
the  borrower  "a  partner,"  or  substituting  "re- 
deeming" for  "lending,"  or  "premium"  or  "bo- 
nus" for  an  amount  which  they  propose  to 
have  advanced,  and  yet  withhold;  or  "does" 
for  "interest"  or  any  like  subterfuge,  will  not 
avail.  We  look  at  tbe  substance.'  Tbe  doc- 
trine announced  In  that  case  by  the  learned 
Justice  has  been  consistently  followed  by  all 
the  decisions  of  this  court  ' since  that  time.  It 
was  foreshadowed  by  the  strong  language  of 
Chief  Justice  Pearson  In  Smith  v.  Association, 
73  N.  C.  872,  the  first  case  In  which  such  an 
asso^tion  ai^eared  In  this  court  and  In 
whicb  Mr.  wmiam  N.  H.  Smith,  afterwaids 


chief  Justice  of  this  ooart  was  of  counsel  tor 
tbe  aaeodatioii,  and  filed  an  elaborate  htiet. 
In  which  he  argned  many  of  the  p<^tB  now 
again  presented.  Tet  this  learned  chief  Jna- 
tice,  who  had  himself,  as  counsel,  argued 
earnestly  to  the  contrary,  yielded  cordial  as- 
sent to  the  doctrine  of  the  Mills  Oaae,  and  the 
opinions  of  this  court  In  Overby  v.  Associa- 
tion, 81  O.  86,  and  Hoi^lns  v.  Association, 
81  N.  a  888,  deUvered  by  him,  distinctly  af- 
firm tbe  role  there  laid  down,  which  Is  also 
approved  in  Dlckerson  t.  Association,  88  N. 
a  S7;  Pritcbaid  v.  Meekins,  98  N.  O.  244,  3 
B.  E.  484;  and  Heggle  v.  Asaodatton,  107  N. 
G.  581,  12  S.  B.  275.  Indeed,  that  tbe  doc- 
trine €ft  tbe  Mills  Caae  Is  weU  setUed  In  this 
state  Is  recognized  <m  an  fddes.  Mr.  Bndllch 
says  (section  347)  that  that  case  has  been  con- 
sistently followed  in  casesarlslng  subsequent* 
ly  In  this  state.  And  in  2  Am.  &  Eng.  Bnc 
lAw,  p.  612  (note).  North  Oarollna  is  pot 
among  those  states  wbrae  the  transaction  be- 
tween a  building  and  loan  association  and  Its 
borrowing  stockbolder  Is  'considered  singly  a- 
loan.'  The  legislative  branch  of  the  state  gov- 
ernment has  tacitly  recognized  and  approved 
the  doctrine  of  the  Mills  Case,  and  those  cases 
that  follow  It;  for,  though  the  general  assem- 
bly has  repeatedly  convened  since  the  adoptiw 
by  this  court  of  the  roles  applicable  to  the 
conduct  of  the  business  of  building  and  loan 
associations  orffUdied  ondw  the  statote  of 
186S-e8,  it  has  never  seoi  fit  to  alt»  that 
statute  so  as  In  any  way  to  free  them  from 
the  effect  of  those  roles.  If  the  contract  on- 
der  consideration  most,  according  to  the  wdl- 
settled  doctrines  of  this  court,  be  held  to  be 
clearly  usurious,  though  the  defendant  corpo- 
ration were  a  true  building  and  loan  associa- 
tion under  our  statute,  much  more  clearly  Is 
It  nsnrious  when  made  by  a  corporation  hav- 
ing, as  we  have  said,  no  Jost  claim  whatever 
to  snch  qiecial  powers  and  privileges  as  such 
associations  may  be  entitled  to,  if  any.  Onr 
constitution  most  wisely  provides  that  'no  man 
or  set  of  men  are  entitled  to  exclusive  or  sep- 
arate emoluments  or  privileges  from  the  com- 
munity, but  In  consideration  of  public  serr- 
Ices.'  Can  the  leglslatore  grant  to  a  oorpora- 
tion,  or  to  a  certain  class  of  corporations,  tbe 
exclusive  or  special  privll^e  of  charging  more 
than  8  per  cent  for  money  loaned,  while  the 
general  law  of  the  state,  by  which  all  other 
individuals  and  corporations  are  cwtroUed,  de- 
clares all  such  contracts  usorloos  and  void? 
See  Gordon  v.  Association,  12  Bush,  110, 
wh^e  the  negative  of  that  proposition  Is  held 
to  be  clearly  the  law;  and  see,  also,  Birming- 
ham T.  Association,  45  Md.  541.  Such  sefflus 
to  be  the  conclusion  of  this  court  in  Simon- 
ton  V.  Lanier,  71  N.  0-  498,  where,  speaking 
of  this  constitutional  provision.  Justice  Bynum 
said:  'The  wisdom  and  forethought  of  our  an- 
cestors is  nowhere  more  clearly  shown  than 
In  providing  these  fundamental  safeguards 
against  partial  and  class  legislation,  the  Insid- 
ious and  ever-working  foes  of  free  and  equal 
government'  Whatever  may  be  aald  opmi 
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tbat  subject,  this  Is  at  least  clear:  Tbe  latent 
of  tbe  legUdature  to  confer  such  a  privilege 
npon  a  claimant  ranst  be  entirely  free  from 
doubt,  or  It  will  not  be  allowed;  botb  tbe 
grant  and  tbe  Identity  of  tbe  grantee  must 
<deatl3r  appear. 

"It  was  proper,  tberefore.  that  his  honor 
should  adjudge  tbat  the  contract  set  out  In 
the  defendant's  answer,  as  tbat  which  It 
claimed  the  right  to  enforce  by  a  sale  of  tbe 
plaintiff's  land,  'was  usurious  under  the 
laws  of  North  Carolina.*  We  have  declared, 
for  the  reasons  heretofore  set  out,  that  for 
the  purposes  of  this  action  It  Is  a  North 
Carolina  contract,  and  that  the  sum  due  to 
the  defendant  must  be  ascertained  upon  an 
accounting  by  applying  to  tbe  disputed  Items 
tbe  rules  established  by  tbe  decisions  of  this 
court  One  of  those  ralea-^bat  oue  which 
bas  been  fixed  by  a  long  line  of  decisions 
and  has  been  repeatedly  approved— is  tbat 
this  court,  looking  at  the  substance  of  the 
matter,  as  bound  to  do,  sees  In  tbls  whole 
transaction  simply  a  loan  of  money  by  the 
defendant  to  the  plaintiff.  In  the  account 
taken  by  tbe  referee  under  the  directions  of 
bis  honor,  the  plaintiff  is  charged  with  all 
he  received,  with  8  per  cent.  Interest  there- 
on. Entrance  fees,  stock,  dues,  and  premi- 
um must  all  go  to  his  credit;  for,  as  we 
view  It,  all  these  payments  are  but  parts  of 
the  transaction  which  we  bare  declared  to 
be  merely  a  borrowing  and  lending  of  mon- 
ey at  an  Ill^l  rate.  If  tbe  plaintiff  was 
to  be  charged  with  Interest  at  8  per  cent,  up- 
on the  sum  loaned  blm,  be  was  entitled  to  a 
like  rate  upon  his  payments.  He  should 
not  have  been  charged  with  any  fines,  for 
tbls  defendant,  as  we  have  said,  has  no 
right  to  lay  any  fines  npon  Its  borrower,  un- 
der any  circumstances  here,  and  certainly 
cannot  collect  fines  from  the  plaintiff  be- 
cause he  refused  compliance  with  Its  illegal 
demands.  Whatever  may  be  the  decisions 
in  other  states,  in  this  one  all  these  matters 
are  well  settled.  2  Am.  &  Ung.  Enc.  Law, 
p.  639,  note  1.  We  can  see  no  good  reason 
for  reviewing  at  this  late  day  what  has 
been  so  long  acquiesced  in  by  all. 

"It  may  not  be  improper  for  us  to  say  In 
this  connection  that  the  Insertion  in  such 
contract,  as  we  now  have  under  considera- 
tion, of  a  stipulation  that  in  no  event  should 
the  aggregate  of  all  the  sums  to  be  paid  by 
tbe  borrower  (Interest  being  allowed  to  his 
credit)  exceed  the  sum  loaned  him.  and  In- 
terest thereon  at  0  per  cent  per  annum, 
would  perhaps  entirely  relieve  all  such 
transactions  from  tlie  imputation  of  being 
usurious.  The  remedy  seems  easy.  It  Is 
Insisted  with  great  confidence  that  the  rate 
which  he  would  be  i-equired  to  pay,  If  he 
and  his  fellow  boiTOwers  would  carry  out 
their  engagements,  will  be  much  less  than  6 
per  cent  If  that  be  true,  no  loss  can  come 
to  the  lender  by  reason  of  the  Incorporation 
of  sucb  a  stipulation  In  the  contract  It 
would  be  merely  to  make  tbat  a  part  of  the 


contract  which  is  in  fact  an  Inducement  to 
it  but  an  Inducement  put  In  such  shape  as 
to  be  of  no  legal  effect  to  protect  tbe  bor- 
rower from  usurious  exactions.  The  prt^- 
sltlon  is  a  simple  one.  Let  the  money-lend- 
ing corporations  that,  under  the  guise  of 
building  and  loan  associations,  are  profess- 
ing to  loan  money,  In  a  complicated  and 
somewhat  confusing  method,  at  0  per  cent 
or  less,  Insert  In  their  contract  a  binding 
stipulation  to  the  effect  that  in  no  event 
will  they  exact  more  than  6  per  cent,  and 
all  trouble  and  difficulty  will  vanish.  Tbe 
courts  will  be  content  for  the  law  against 
tbe  taking  of  usury  will  be  ol>eyed.  The 
borrowing  mortgagor  will  be  fully  protected 
against  Illegal  and  ruinous  exactions,  and 
what  has  been  told  him  with  confidence  by 
the  lending  mortgagee  will  be.  in  a  meas- 
ure, legally  secured  to  blm.  The  lendli^ 
corporation  cannot  reasonably  object,  for  the 
limit  proposed  (6  per  cent)  stands  far  be- 
yond the  rate  it  assures  the  borrower  It  wfll 
exact  An  objection  on  its  part  to  the  In- 
sertion of  this  saf^rnard  for  the  bouse 
builder  would  but  emphasize  tbe  necessl^ 
for  tbe  rigid  enforcement  of  tbe  rule  of  the 
Mills  Case,  showing,  as  it  would,  that  tha% 
was  some  danger  that  the  exigencies  of  its 
business  might  frustrate  all  Its  hopes  and 
calculations,  and  bring  to  the  confiding  bor- 
rower ruin  or  disaster.  In  Taylor  v.  Asso- 
ciation, 56  Ark.  340,  19  S.  W.  018,  sucb  a 
restriction  was  In  tbe  contract  between  the 
borrowing  member  and  tliat  association,  and 
the  court  held  that  that  stipulation  relieved 
the  transaction  of  all  charge  of  taking  Ille- 
gal interest 

"We  have  proceeded  thus  far  upon  tbe  as- 
sumption that  the  promise  of  the  plalntlflf 
borrower  to  pay  the  defendant  lender  for 
the  use  of  money  6  per  cent  as  interest  and 
6  per  cent  as  premium,  so  called,  was  such 
a  contract  as  would  be  enfoi*ced  In  the 
courts  of  the  state  of  Georgia  if  it  was  solv- 
able In  that  Jurisdiction,  and  made  with  ref- 
erence to  Its  laws.  The  geueral  law  of  that 
state  makes  7  per  cent  the  legal  rate,  but 
parties  may  lawfully  contract  for  8  per  cent 
Charging  interest  beyond  this  limit  Is  ille- 
gal. How,  then,  can  it  be  lawful  for  tbe 
defendant  corporation  to  charge  In  that 
state  what  Is  clearly  the  equivalent  of  12 
per  cent.,  to  wit,  6  per  cent.  Interest  and  6 
per  cent  premium?  We  are  told  that  in 
Parker  v.  Association,  46  Ga.  166,  and  In 
Van  Pelt  v.  Association  (Ga.)  4  S.  E.  501, 
tbe  supreme  court  of  Georgia  so  declared. 
An  examination  of  tlie  first-mentioned  case, 
which  Is  very  fully  reported,  enables  us  to 
see  that  the  Fulton  Building  &  Loan  Asso- 
ciation was  a  corporation  differing  In  many 
respects  from  the  defendant  It  seems  to 
have  been  a  true  building  and  loan  associa- 
tion, as  defined  by  Mr.  Endllcb.  Its  con- 
tract with  Parker  was  not  Identical  with 
tbat  of  tbls  defendant  with  this  plaintiff.  It 
differs  from  It  In  many  material  respects. 
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Neither  Parker  nw  Van  Fdt  was  cbarged  6 
pw  cent  Interest  and  6  per  cent  pnmlnm 
on  the  money  advanced  to  them.  We  have 
sot  been  able  to  find  In  anj  of  the  cases 
from  the  supreme  conrt  of  Qeoi:g:la,  to  which 
we  have  been  dted,  say  adjudication  upcnt 
a  contract  wactly  similar  to  the  one  we 
hare  here  wx6er  consideration.  In  Kurker's 
Case,  at  page  192,  the  court  says  of  the 
transaction:  *Wlietber  the  scheme,  takoaas 
a  whol^  Is  or  Is  not  a  derlce  to  avoid  the 
osory  laws,  Is  a  question  of  fact  for  the 
Jury,  onder  the  proof.  The  court  so  char- 
ged the  jury,  and  the  finding  Is,  In  effect, 
that  it  was  not  soch  a  derlce.  We  think  the 
Jnry  found  rightly  upon  the  eridenca'  The 
evidence  in  that  case  was  the  charter  and 
1^-laws  of  the  association  and  the  eontzact 
with  Parka*.  Non  constat  that,  because  it 
was  proper  for  the  Jury  to  find  there  was  no 
derlce  to  evade  the  usury  laws  of  Georgia  In 
that  scheme  upon  that  evidrace,  it  would  be 
necessary  for  all  Juries  to  find  that  there 
was  no  such  derlce  in  this  defendant's 
scheme,  as  evidenced  by  its  charter,  by- 
laws, and  contract  with  the  i>taintiff.  Com- 
ity may  require  that  the  courts  of  this  state 
shall  adjudge  to  a  citizen  of  Georgia,  suing 
here  upon  a  purely  p^sonal  contract  solva- 
Ue  in  that  state,  a  citizen  of  this  state,  such 
a  sum  as  by  the  laws  of  Georgia  he  could 
there  recover  on  the  contract;  that  the  meas- 
ure of  hlB  recovery  shall  be  determined  by 
the  lex  loci  solutionis;  but  surely  comity 
does  not  require  us  to  assume.  In  order  to 
give  the  foreign  plaintiff  more  than  our  own 
citizens  In  like  circumstances  could  record*, 
that  because  the  courts  of  that  state  had  de- 
clared one  scheme  of  a  genuine  building  and 
loan  association  not  usurious  'upon  its  face/ 
therefore  the  law  of  that  state  was  that  the 
very  different  scheme  of  a  very  different  cor- 
poration is  not  ueurlons.  A  decision  of  the 
supreme  court  of  Georgia  (Butler  r.  Invest- 
ment Co.,  20  S.  E.  101).  which  has  been  ren- 
dered since  the  trial  and  argument  of  this 
cause.  Is  confirmatory  of  our  rlew  of  the 
law  above  expressed.  In  that  cause,  which 
was  an  action  by  the  Mutual  A.  L.  &  I. 
Company  of  Atlanta,  Ga.,  against  Butler,  to 
foreclose  a  mortgage,  such  as  we  here  have 
under  consideration,  the  mortgagor,  among 
other  pleas,  averred:  *It  claims  to  loan  mon- 
ey at  6  per  cent  per  annum,  payable  and 
collectible  monthly,  but  under  the  name  of 
"premium,"  which  ia  but  another  name  for 
usury,  collects  another  6  per  cent,  monthly, 
by  such  device  collecting  really  12  per  cent 
per  annum,  payable  monthly  on  loans;  thus, 
under  fancy  names,  carefully  eschewing  the 
name  of  "Interest"  which  said  charges  real- 
ly are,  and,  with  the  object  and  Intent  tn  do 
so.  contracting  to  take  and  collect  a  higher 
rate  of  interest  than  is  allowed  by  law.' 
The  lower  court,  considering,  no  doubt  that 
the  principle  established  by  Parker's  Case, 
supra,  was  applicable,  overruled  this  plea, 
and  gave  Judgment  for  the  foTecl<Hure  of 


the  mortgage,  but  on  apjieal  the  supreme 
court  said:  The  plabitiff,  as  Indicated  by 
the  record,  not  being  a  building  and  loan  as- 
sociation, pure  and-  simple,  like  ttie  one  In- 
volved in  Parkw's  Case.  46  Ga.  166,  the  ob- 
ject of  which  was  to  enable  Its  members  to 
acquire  houses  and  homes  by  the  inyment 
of  small  sums  monthly,  but  on  the  con- 
trary, being  apparently  a  composite  institu- 
tion, embracing  tcx  Its  objects  insurance, 
loans,  and  investments,  the  plea  of  usury 
should  have  been  entertained  for  investiga- 
tion and  det^minatlon  by  the  Jury,  under 
proper  instructions  from  the  court  as  to 
whether  the  scheme  of  the  insUtntlon  as  a 
whole  embraced  usurious  measures  and  de- 
signs, and  whether  the  loan  to  the  defend- 
ant was  infected  with  usury  or  not  and,  if 
so,  to  what  extent*  The  record  here  fully 
shows  that  the  Atlanta  Bulldbig  ft  Loan  As- 
sociation Is,  as  we  iiave  said,  'not  a  building 
and  loan  association  pure  and  simple,  like 
the  one  Involved  in  Parkas  Case,  46  Ga. 
166.'  but  Is  what  the  highest  court  of  its 
own  state  has  well  described  as  a  'compos- 
ite institution,'  and  therefore  not  entitled  to 
claim  benefit  under  that  decision.  Thus  is 
swept  away  the  claim  of  the  defendant  cor- 
poration  that  by  the  lex  loci  solutionis  it  is 
allowed  to  charge  and  collect  on  its  loans  6 
per  cent  interest  and  6  per  cent,  'premium.' 

"Our  attention  has  been  called  to  the  act  of 
1898,  c.  434,  to  show  that  boildlng  and  loan 
associations  are,  as  it  Is  said,  favorites  of  our 
law,  and  that  they  are  granted  special  favors 
by  our  statute.  This  Is  true.  And  It  also 
seems  to  be  true  that  our  legislature  has  In* 
vited,  as  it  were,  foreign  associations  of  that 
kind  to  do  business  in  this  state  under  certain 
prescribed  regulations.  The  act  which  thus 
seems  to  Invite  them  to  come,  with  the  as- 
surance that  they  shall  enjoy  privileges  and 
exemptions  here  not  allowed  to  corporations 
of  other  classes,  is  an  amendment  to  the  gen- 
eral law  for  the  incorporating  of  building  and 
loan  associations  (2  Code.  c.  7).  It  is  evidemt 
that  the  I^rislature  Intended  to  confine  Its  lib- 
eral Invitation  to  those  foreign  cOTporatlons 
wbc^e  powers,  purposes,  and  methods  corre- 
sponded with  the  powers,  purposes,  and  meth- 
ods of  home  corporations  organized  under  this 
general  law,  and  that  It  did  not  Intend  to  thus 
favor  corporations  the  scope  of  whose  powers 
extended  far  beyond  the  limits  Imposed  upon 
domestic  corporations  by  the  act.  The  pow- 
ers of  a  building  and  loan  association  organ- 
ized under  our  law  are  very'  limited.  It  Is  a 
strictly  mutual  co-operative  organization.  It 
cannot  borrow  money  except  for  specified  pur- 
pases.  It  cannot  act  as  a  banking  institution. 
It  cannot  deal  tn  real  estdte  or  personal  i>rop- 
erty.  It  cannot  issue  bonds.  It  cannot  en- 
gage in  manufacturing.  It  cannot  act  as  a 
trustee  or  trust  company.  All  these  things  are 
ultra  vires.  If  Its  officers  engaged  In  them, 
and  loss  follows,  they  are  p^sonally  liable  to 
the  membm.  They  may  be  enjoined  from  en- 
gaging In  them.   If  the  charter  of  a  foreign 
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corporatloii,  called  a  '  Irallding  and  loan  aaso- 
clatlon,'  shows  that  these  businesses  and  oth- 
ers of  like  nature  are,  as  to  It,  Infra  vires, 
then  It  follows  that  the  KUlvlleKes  and  ex- 
emptions of  the  act  cannot  be  claimed  by  It 
The  charter,  not  the  name,  determines  the 
class  to  which  It  belongs.  In  Islej  Boyale  Land 
Corp.  v.  Secretary  of  State,  76  Mich.  162,  43 
N.  W.  14,  there  was  a  petition  for  a  mandamus 
to  compel  the  defendant  to  file  the  articles  of 
association  of  the  relator,  a  foreign  corpora- 
tion, under  an  act  of  that  state.  The  man- 
damus was  denied  upon  the  ground  that  the 
relator  was  not  such  a  corporation  as  the  act 
contemplated.  The  court  said:  The  method 
of  organizing,  the  extent  and  condition  of  cre- 
ating, holding,  and  transferring  stock,  the  au- 
thority and  constitution  of  the  governing  body, 
and  the  powers  and  functions  of  the  corpora- 
tion, and  of  its  constituent  members  and  bod- 
lea,  are  all  matters  of  Importance.  •  •  • 
The  secretary  of  state  based  his  principal  ob- 
Jectlffli  to  Qling  these  papers  on  the  fact  that, 
Instead  of  being  organized  for  mining  and 
treating  metals,  those  were  but  partial,  and  to 
some  extent  Incidental.  *  *  *  But  this 
cmnpany,  as  a  corporation  already  organbed 
under  foreign  laws  for  the  multifarious  pur- 
poses named  in  its  articles,  cannot  obtain  any 
legal  standing  by  filing  Its  papers,  under  aety 
tfon  28  of  the  mining  taw,  without  the  aub- 
verslon  of  settled  inlnciidea'  Our  statute 
contemi^tes  the  licensing  of  corporations  or- 
ganized for  a  certain  single  purpose,  with 
certain  prescribed  methods  and  powers.  One 
organized  under  foreign  laws,  for  multifari- 
ous purposes,  has  no  right  to  the  license  un- 
der the  act  It  can  depwd  for  the  enforce* 
ment  of  Its  rlgJitB  In  our  forums  oily  on  tta 
rules  of  comity. 

"We  are  not  fo^emi  of  the  earnestness 
with  whldi  It  was  argued  before  us  that  be* 
cause,  as  It  was  said,  large  sums  of  money 
had  been  loaned  In  thla  state  by  foreign  com- 
panies upon  schemes  slmUar  to  tbat  one  we 
have  here  under  cmslderation,  and  much  oth- 
er foreign  capital  stands  ready  for  fnrest- 
ment  within  our  borders  upon  like  contracts. 
It  was  most  Important  that  such  transactions 
diould  not  be  declared  usurious;  and  we  were 
told,  in  effect  that  If  our  conclusion  was  as 
herein  declared,  the  foreign  lenders  would  at 
once  proceed  to  foreclose  the  mortgages  to 
the  great  inconvenience  of  those  who  had  bor- 
rowed firom  them.  We  cannot  change  our 
opinion  of  the  law  to  suit  the  exigencies  of 
any  occasion.  The  law  applicable  to  the  case 
In  band  and  to  others  of  like  nature  has  been, 
as  we  think,  for  a  long  time  clearly  settled 
in  this  state.  In  all  the  legal  lit«mture  per- 
taining to  the  perplexing  matters  of  building 
and  loan  associations,  so  far  as  we  have  fonnd, 
the  doctrine  of  this  court  Is  conceded  to  be 
plainly  stated  and  consistently  followed.  We 
merely  refterato  what  our  predecessors  long 
ago  decided.  If,  under  these  circumstances, 
the  lender  gets  less  hire  for  his  money  than  he 
b(^>ed  for,  the  bl&me.  If  there  b6  any,  must 


rest  on  those  who  have  acted  In  defiance  of  the 
decisions  of  this  court,  not  upon  us  who  only 
decline  to  reverse  those  decisions.  But  can 
harm  come  to  the  lender?  Certainly  not  un- 
less it  is  exacting  more  than  6  per  cent  for 
the  hire  of  money,  tor  that  rate  it  Is  allowed 
to  collect  How  can  the  borrower  be  harm- 
ed? His  mortgage  cannot  be  foreclosed  or 
his  lands  sold  so  long  as  be  makes  the  stii>- 
ulated  monthly  or  weekly  payments  set  forth 
In  It  When  these  payments,  treated  as  par- 
tial payments  on  the  debt  are  sufficient  to  ex- 
tinguish that  Indebtedness,  the  account  belnff 
taken  accordingtothe  prlndples  repeatedlyaa- 
nounced  by  this  court  the  lien  on  his  proper^f 
will  have  been  discharged,  and  the  courts  will 
decree  Its  formal  cancelation.  We  guard  him 
from  nnreaaonable,  and  perhaps  ruinous,  exac- 
tions hi  the  future.  We  do  not  inreclpltate 
upon  him  any  new  bxirden.  We  merely  fix 
a  limit  when  his  burden  bearing  shall  In  any 
event  cease;  and  we  fix  that  limit  far  beyond 
the  line  where  the  laid^r  says  he  will  wish  to 
go.  So  tiie  assurance  of  safety  we  give  to 
the  borrower  works  no  restraint  on  the  lender, 
and  botii  should  be  content 

"Whoa  this  cause  was  before  this  court  cm 
a  former  appeal,  17  S.  B.  637,  the  sole  ^vn- 
Htm  was  whether  there  was  sufficient  groand 
for  enjoining  the  sale  of  the  plalntUI's  prop- 
erty till  the  controrersy  could  be  heard  and 
determined  on  Its  merits.  The  record  as 
then  presented  contained  an  allegation  m 
the  plaintUTs  part  that  the  transaction,  as 
detailed  In  the  complaint  and  answer,  was 
contrived  to  evade  the  usury  laws  of  this 
state.  We  did  not  consider  it  at  all  neces- 
sary then  to  discuss  the  very  Important  matp 
ten  Involved  In  this  controversy,  as  It  no- 
where appeared  that  they  bad  been  passed 
upon  by  the  court  below.  The  order  then  ap- 
pealed from  was  not  erroneous,  we  said,  for 
the  sufficient  but  not  necessarily  sole,  rea- 
son that  there  was  evidently  a  'serious  issue* 
between  the  parties.  We  merely  declined 
to  reverse  an  order  continuing  the  injunction 
in  force  until  the  hearing." 

So  far  we  have  adopted  the  very  full  and 
convincing  opinion  prepared  for  the  court 
at  last  term  by  Mr.  Justice  BURWELL,  but 
which  was  not  then  filed.  A  reargroment 
was  had  at  this  term  of  this  and  the  cognate 
case  of  Rowland  v.  Association.  115  N.  G. 
SSSi,  18  S.  E.  965,  embracing  substantially  the 
same  controvert.  This  is  five  times  the 
questions  involved  alike  in  these  two  cases 
liave  received  the  fullest  and  most  exhaust- 
ive argument  before  the  court  It  most  be 
conceded  that  we  have  not  acted  hastily, 
and  that  we  have  had,  at  least,  opportunity 
to  comprehend  the  points  presented  In  all 
their  bearings.  Cotmsel  for  defendant 
frankly  admitted  In  the  argument  that  their 
client  began  business  in  this  state  knowing 
that  the  decisions'  of  this  court  In  the  Mills 
Case,  which  has  for  20  years  remained  un- 
disturbed by  the  courts  and  the  legislature, 
prohibited  the  mods  which  it  proposed  to 
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follow  and  bas  fono-rred,  bat  that  it  came 
«I>ectlDK  to  procure  a  reversal  of  that  de- 
cision. For  a  party  to  deliberately  and  bjb- 
tematically  violate  the  law,  aa  it  has  been 
annonnced  and  continnonsly  recognized  by 
the  highest  court  of  the  state  for  a  series  of 
years,  with  the  avowed  purpose  of  caaelng 
the  court  to  take  back  and  reverse  Its  de- 
cision under  the  better  instruction  of  such 
law-breaker.  Is  a  proceeding  hitherto  un- 
known In  this  state.  The  nonrwldent  coun- 
sel of  the  nonresident  corporation,  who  thns' 
admit  their  deliberate  violations  of  our  stat- 
utes, used,  as  one  of  their  most  persistent 
arguments  to  change  the  views  of  this  court, 
tliat  the  combined  capital  of  such  corpora- 
tions mounts  np  Into  millions  of  dollars.  It 
is  not  the  first  time  that  accumulated  wealth 
has  demanded  exclusive  favors  and  priv- 
ileges, but  It  has  probably  never  before  been 
so  unreservedly  asserted  In  a  court  of  Jus- 
tice, In  this  state,  at  least.  Our  Bevolutlon- 
ary  ancestors  anticipated  the  force,  the  ex- 
actions, the  indifference  to  egnallty  of  over- 
grown combinations  of  capital,  and  placed 
In  the  blU  of  rights  of  177«  the  provision 
against  the  grant  of  exclusive  privileges, 
which  remains  in  our  present  constitution 
as  a  protection  to  the  plain,  common  people 
against  these  excessive  claims  of  money- 
gathering  corporations.  The  opinion  of  Jus- 
tice BUBWBLL,above  adopted  by  us,  shows 
bow  little  claim  aucfa  institntlons  as  this 
defendftut  Is  shown  to  be  have  to  use  the 
beneficent  title  of  "building  associations," 
and  that  they  are  In  fact  thinly-disguised 
banking  associations,  claiming  to  be  supe- 
rior to  our  usury  law  because  chartered  else- 
where. Such  discrimination.  If  legal,  would 
destroy  all  onr  home  banks,  and  other  like 
tnstitutlonB,  which  faithfully  observe  the 
law  limiting  the  rate  of  Interest,  and  pay 
their  taxes  to  the  support  of  the  state  and 
county  government  Thus  freed,  if  its  claim 
18  allowed,  from  both  our  taxation  and  usury 
laws,  the  defendant  would  yet  se^  to  ob- 
tain the  use  of  our  courts  to  collect  the  mon- 
ey which  it  has  secured  by  mortgage  on 
real  estate  here.  The  circumstances  would 
justify  sharper  criticism  than  we  have  so 
far  given  to  any  case  before  us.  The  de- 
fendant asserts  immunity  from  the  restric- 
tions and  burdens  Imposed  by  law  on  all 
others,  and  at  the  same  time  asks  the  best 
security  given  by  law,  and  the  use  of  the 
process  of  the  courts  to  enforce  It  The  de- 
fendant also  called  to  onr  attention  a  bill 
which  it  procured  to  be  passed  at  the  last 
session  of  the  general  assembly,  and  claims 
that  it  protects  it  in  the  violation  of  our 
usury  laws.  This  statute,  which  Is  drawn 
with  considerable  art,  provides,  In  Vba  first 
section,  that  building  and  loan  araoclatlons 
are  restricted  to  6  per  cent,  which  has  by 
a  general  act  of  the  same  legislature  been  re- 
stored as  the  limitation  upon  Intwest  In  a 
subsequent  paragraph  the  association  is  al- 
lowed to  charge  costs,  ttKpeaaea,  interest, 


premiums,  and  fines.  The  controlling  Idea 
In  the  first  paragraph,  restricting  these  cor^ 
pocations  to  the  6  per  cent,  which  Is  the 
general  policy  of  the  state,  must  govern, 
andcalling  these  other  exactions  "premiums," 
"penalties,"  and  the  like  does  not  make  them 
other  than  Interest,  or  authorize  the  exac- 
tion of  more  than  6  per  cent,  for  the  totality. 
A  similar  case  was  SimontoD  v.  Lanier.  7^ 
N.  0.  408.  When  two  constructions  of  a 
statute  are  possible,  the  court  should  adopt 
that  which  Is  most  reasonable,  and  In  accord 
with  the  declared  and  recognized  public  poli- 
cy of  the  state.  It  would  neither  be  rea- 
sonable, nor  in  accord  with  our  recognized 
policy,  nor  just  to  the  legislature,  to  con- 
strue that  they  deemed  that  public  opinion 
and  considerations  of  justice  required  that 
the  Industries  of  the  state  should  be  protect- 
ed against  the  exactions  of  a  greater  rate 
than  0  per  cent  for  the  use  of  money,  and 
yet  that  the  same  legislature  provided  that 
combinations  of  capital  might  by  dubbing 
themselves  "building  and  loan  associations," 
and  euphoniously  styling  their  exactions  of 
Interest  "premiums."  "fines,"  "penalties," 
and  the  like,  exact  pay  for  the  use  of  mon- 
ey without  limitations.  This  would  be  one 
law  for  the  rich  and  another  for  the  poor. 
Could  we  hold  that  the  legislature  Intended 
to  so  enact  (and  they  certainly  did  not),  the 
wisdom  of  the  oi^nlc  law  has  placed  its 
ban  upon  such  discrimination  and  special 
privileges.  A  penalty  or  fine  for  nonpay- 
ment of  money  Is  Interest  If  money  Is 
loaned  at  6  per  cent.  Interest  and  6  per  cent 
premium,  this  is  simply  11  per  cent.  Inter- 
est The  courts  have  always  said  that  in 
usury  cases  they  "look  through  all  dl^ulses, 
to  the  real  nature  and  truth  of  the  transac- 
tion." The  shifts  and  devices  of  avarice  are 
countless  in  attempting  to  evade  the  pro- 
tection which  the  lawmaking  power  sees 
fit  to  erect  against  Its  exactions.  Calling 
"Interest"  by  other  names,  as  "premiums," 
"fines,"  and  "penalties,"  Is  a  threadbare  de- 
vice, and  was  laid  open  in  the  very  clear 
language  In  our  leading  case  of  Mills  v.  As- 
sociation, 20  years  ago.  Recurring  to  the 
act  of  ItflJS,  which  the  defendant  pressed  on 
our  notice  as  an  exemption  in  its  favor,  it 
may  be  noted  that  it  the  legislature  could 
be  understood  as  having  so  Intended  it  to 
be,  thus  overriding  the  first  clause  thereof 
and  the  general  statute  as  well,  and  If  there 
were  no  constitutional  prohibition  against 
the  grant  of  such  exclusive  and  special  priv- 
ileges, even  then  the  act  in  question  took 
effect  on  March  9,  1895,  while  the  gen- 
eral act  prohibiting  any  one,  without  excep- 
tion, to  exact  more  than  6  per  cent,  for  the 
loan  of  money,  took  effect  April  18, 1895,  and 
would  have  the  effect  of  repealing  all  excep- 
tions, and  stopping  on  that  date  the  exac- 
tion of  a  higher  rate  by  the  defendant  under 
Its  prior  special  act  Affirmed. 

ATEKY.  J.,  dlasenta. 
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(Bnpreme  Oourt  of  North  GanHina,    Mar  16, 

BODMDABIBS— COUKSBB  Aim  DISTANCES. 

A  deed  to  B.,  dated  March  28, 1709,  grant- 
ed 10,210  acres,  the  boandariea  beipiiiuiis  at  a 
birch,  and  "runniiie  soatfa  360  chains  to  a  stake 
snpposed  to  be  in  D.'s  line;  thence  with  his  iine 
eafit  390  chains  to  his  N.  B.  corner."  The  D.  line 
woa  a  mile  and  a  quarter  from  where  the  calls  in 
the  B.  grant  gave  out.  The  D.  grant,  issued  in 
ITtS,  was  for  00,000  acres,  some  of  its  bounda- 
ries being  over  20  nules  long.  If  the  lines  run- 
ning south  vere  extended  to  the  D.  line,  the  B. 
grant  would  contain  about  25,000  acres.  If  it 
stopped  after  running  360  diains,  the  grant  would 
still  contain  more  than  10,240  acres,  the  amount 
the  dee<.l  called  for.  Had,  that  the  calls  "run* 
ning  south  360  chains  to  a  stake  supposed  to  he 
in  D.'s  line,  thence  with  his  line  east  300  chains 
to  his  northeast  comer,"  were  too  vague  and  un- 
certain to  vary  the  course  and  distance  called  for 
in  the  grant    Avery,  J.,  dissenting. 

Appeal  from  Buperlor  court,  Madlaon  coun- 
ty; Armfleld,  Judge. 

Action  In  ejectment  by  Van.  Brown  against 
John  House  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

V.  S.  Lustc,  for  appellant  W.  W.  Jones  and 
EL  T.  Rumbougfa,  for  appellees. 

FURCHES,  J.  This  is  an  action  of  eject- 
ment, brought  to  this  court  on  appeal  of  plain- 
tiff. Plaintiff,  for  the  purpose  of  making  out 
his  title,  offered  In  evidence  a.  grant  from  the 
state  of  North  Carolina  to  bimself,  issued  on 
the  18th  of  June,  1800;  and.  It  being  admit- 
ted by  defendant  that  it  covered  the  land  In 
question,  and  It  also  being  admitted  tliat  de- 
fwdant  was  in  possession,  plaintiff  rested  bis 
case.  And  the  defendants,  for  the  purpose  of 
showing  ttiat  the  land  claimed  by  plalntift 
had  been  granted  prior  to  the  date  of  plaln- 
tlCTs  grant  and  was  not  the  subject  of  grant 
la  1890,  offered  in  evidence  a  grant  from  the 
state  to  John  Gray  Blount  and  William  Stead- 
man,  dated  March  28,  1700,  which  be  claimed 
covered  the  land  in  controversy.  The  calls  of 
this  grant  are  for  "ten  thousand  two  hundred 
and  forty  acres  of  land  in  Buncombe  county, 
on  the  west  side  of  the  French  Broad  river, 
beginning  at  a  birch,  asb,  and  pine  on  the 
west  bank  of  said  river,  opposite  the  painted 
rock  below  the  warm  springs,  running  south 
:tOO  chains  to  a  stake,  supposed  to  be  in  'Stok- 
ley  Donelson's  line;  thence  with  bis  line  east 
3i)0  chains  to  his  northeast  comer;  thence 
south  275  chains  to  a  bunch  of  dogwood  on  a 
branch  of  Spring  creek,  near  the  Puncheon 
camp.  Donelson's  beginning  comer;  thence 
east  80  chains;  thence  150  chains  to  a  line  of 
David  Allison's  250,240-acre  survey;  thence 
with  that  line  north,  45  degrees  east  to  the 
French  Broad  river;  thence  down  the  river 
with  the  meanders  of  the  bed  of  the  river,  and 
around  the  line  of  the  old  patented  land  on 
the  west  side  of  said  river,  to  tlie  beginning." 
The  beginning  call  of  this  grant  on  the  west 
bank  of  the  French  Broad  river  at  the  paint- 
ed rock  waa  agreed  upon  bjr  plaintiff  and  de- 


fendant; and  It  is  admitted  by  defendants 
that  to  run  south  from  this  agreed  beginning 
360  chains,  and  then  east  will  not  Include  the 
land  covered  by  plaintiff's  grant  But  defend- 
ant claims  that  the  Blount  grant  nnder  which 
he  is  defending,  calls  for  the  line  of  the  Stok- 
ley  Donelson  grant  which  he  alleges  Is  fur- 
ther south,  and  that  the  Stoldey  Donelson  line 
is  the  southern  line  of  the  Blount  grant  Un- 
der this  claim  of  defendant  the  surveyor,  as 
It  was  proper  for  him  to  do,  extended  this 
south  line  for  one  and  one-fonrth  miles  fur- 
ther than  the  360  chains  called  for  in  tlie 
Blount  grant  to  a  point  that  defoidant  claim- 
ed to  be  the  Stokley  Donelson  line.  And  it  is 
admitted  by  plaintiff  that  if  this  point  claim- 
ed by  defendant  to  be  the  Stokley  Donelson 
lUie,  Is  the  southern  boundary  of  the  Blomit 
grant  and  thence  east  It  does  cover  the  land 
contained  in  his  entry  of  1800. 

There  was  much  evidence  offered  by  both 
sides  as  to  the  location  of  the  Donelson  grant 
which  was  for  60,400  acres,  Issued  August  28, 
1705;  defendant's  evidence  tending  to  estab- 
lish It  at  the  point  contended  for  by  him,  and 
plaintiff's  evidence  tending  to  show  that  this 
line— the  one  contended  for  by  defendant — 
was  not  the  Stokley  Donelson  line.  There 
are  some  exceptions  taken  to  the  evidence 
which  we  are  not  prepared  to  approve,  as  wo 
understand  the  i*ullng  of  the  oourt.  But  as 
the  point  does  not  distinctly  appear,  and  we 
may  not  understand  the  point  intended  to  be 
made,  and  as  a  ruling  on  this  point  in  favor 
of  the  plaintiff  would  probably  not  materially 
affect  a  new  trial,  we  prefer  to  put  our  opin- 
i<m  on  a  more  substantial  point  At  the  close 
of  the  evidence  the  plaintiff  asked  several  bim> 
cial  Instructions  of  the  court  whlcb  we  will 
not  repeat  tn  full.  But  in  these  Instructions 
he  asked  the  court  to  charge  that  the  first  call : 
"South  SCO  chains  to  a  stake,  supposed  to  be 
Stokley  Donelson's  line;  thence  with  his  line 
east  300  chains  to  his  northeast  corner," — waa 
too  vague  and  uncertain  to  vary  the  course 
and  distance  called  for  in  the  grant;  and  that 
the  court  should  so  charge  the  jury,  and  in- 
struct them  that  said  grant  sti^ped  at  the  end 
of  the  call  for  360  chains,  and  thence  ran  east. 
The  court  refused  this  prayer  of  plaintiff,  and 
Instructed  the  jury:  "That  If  they  should 
find  tliat  the  beginning  corner  of  the  Donelson 
grant  was  at  the  point  designated  by  the  hand 
at  the  figure  28,  as  contended  for  by  defendant, 
and  that  its  lines  had  been  run  out  and  mark- 
ed and  located  at  the  date  of  Blount's  grant, 
or  that  they  were  susceptible  of  location  to  a 
mathranatlcal  certainty  from  the  Donelson 
grant,  the  beginning  comer  of  the  Blount 
grant  being  admitted,  the  call  of  the  Blount 
grant 'beKinnlngatanash opposite  the  painted 
rock,  ranning  south  860  chains  to  a  stake  sup- 
posed to  be  In  Stokley  Donelson's  line,  and 
th^  east  with  his  east  line  300  chains  to  his 
northeast  comer,*  eta  [though  the  distance 
gave  out  before  the  Donelson  line  was  reached 
by  the  first  call],  the  second  call  wonld  carry 
the  line  to  the  nearest  limit  In  the  Stokley 
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Donelson  line,  and  thea  with  that  line  to  the 
ju»rtheaBt  comer  of  Dcmelson's  grant,  If  Buch 
a  line  can  be  fonnd;  and  If  they  believe  from 
all  the  evidence  that  the  Stokley  Donelson 
line  was  the  line  called  for  In  the  Blount 
grant,  that  the  land  In  controvergy  was  cov- 
ered by  the  Blount  grant,  and  the  plaintiff 
could  not  recover.  That  if  they  should  find 
that  the  Stokley  Don^sou  grant  bad  been 
correctly  located;  that  Its  beginning  comer 
was  established  at  the  date  of  Its  issue,  and  its 
lines  were  located,  or  were  susceptible  of  lo- 
cation to  a  mathematical  certainty  from  the 
grant,  and  the  lines  of  the  Stokley  Donelson 
grant  were  the  lines  called  for  In  the  Blount 
Krant,  that  the  law  would  extend  the  second 
call  In  the  Blount  grant  to  the  line  of  the 
Stokley  Donelson  grant,  and  then  with  It  to 
its  northeast  comer,  etc.  So  that  at  the  date 
of  the  plaintiff's  mtry  and  grant  there  was  no 
land  vacant  and  open  to  grant  within  the  said 
boundary,  the  same  having  been  previously 
granted  to  Blount  by  the  state."  So,  then,  the 
question  is,  was  the  refusal  to  give  the  in- 
structions asked,  and  the  charge  as  given,  er- 
roneous? If  they  were,  the  plaintiff  is  enti- 
tled to  a  new  trial.  If  they  were  not,  then 
the  judgment  should  be  affirmed.  In  the  ear- 
ly history  of  this  state  there  were  a  great 
many  very  large  grants  of  land  obtained  by 
speculators,  commonly  called  "Speculation 
Grants."  As  the  country  did  not  fill  ap  rap- 
idly, these  lands  did  not  Increase  in  value 
rapidly,  and  but  few  of  these  "speculatora" 
d^ved  much  boiefit  trcm  such  lands.  But 
many  of  them  have  floated  down  with  the  cur- 
rent of  time,  and  are  now  in  the  hands  of 
other  speculators,  who  now  hold  them  under 
tax  titles  or  othei'wise,  purchased  for  small 
sums.  And  as  these  lands  now  begin  to 
grow  In  value  and  Importance,  we  have  more 
and  more  litigation  growing  out  of  these  old 
grants,  the  most  of  them  being  located  in  an 
almost  unsettled  rough  mountain  country,  the 
lines  of  which  often  extended  for  miles. 
Many  of  them,  It  is  said,  were  never  actually 
uurveyed,  but  a  party  wanting  to  make  an 
entry  would  locate  a  beginning  comer,  and 
then  plot  the  boundaries,  and,  in  the  language 
of  the  court  below,  locate  them  "with  mathe- 
inatlcal  certainty"  by  simply  making  a  plot 
uf  a  survey.  And  It  Is  evident  to  our  minds 
that  both  the  Blount  grant  and  the  Dondson 
grant  (some  of  the  lines  of  which  were  21) 
miles  long)  were  located  In  this  way,  and  this 
may  afford  some  explanation  for  the  Blount 
grant  calling  for  "a  stake  supposed  to  be  in 
the  Stokley  Donelson  line,"  when  the  Stokley 
Donelsoci  line  Is  a  mile  and  a  quarter  from 
where  the  calls  in  the  Blount  grant  give  out, 
If  the  Stokley  Donelson  line  Is  where  defend- 
ant contends  It  Is. 

The  general  rule  Is  that  the  calls  In  a 
grant  or  deed  control  In  locating  the  land 
granted  or  conveyed.  But  this  general  rule 
Is  subject  to  the  exception  that  when  a  nat- 
ural object  or  monument  Is  also  called  for 
In  the  deed  or  grant*  susceptible  of  loca- 


tion, and  is  Identified  and  located,  this  wUI 
control  course  and  distance  as  called  for  In 
the  Instrument;  and  the  courts  have  held  the 
line  of  an  adjacent  tract,  If  known  and  es- 
tablished at  the  time  of  issuing  the  grant 
or  executing  the  deed,  may  constitute  such 
natural  object  or  monument  But  this  ex- 
ception is  put  on  the  ground  that  the  nat- 
ural object  Is  more  certain  than  course  and 
distance,  as  these  depend  upon  the  correct- 
ness of  the  compass,  the  accuracy  of  the 
surveyor,  and  the  faithfulness  of  the  chain 
carrier.  To  take  the  case  out  of  the  gen- 
eral mle  that  course  and  distance,  as  called 
for  In  the  conveyance,  control,  there  must 
be  another  call  more  certain  than  course 
and  distance.  Then,  Is  the  call  to  a  stake 
"supposed  to  be  Stokley  Donelson's  line," 
one  mile  and  a  quarter  from  where  the 
course  and  distance  called  for  In  the  grant 
give  out,  more  certain  than  course  and  dis- 
tance called  for?  It  Is  manifest  from  the  call 
Itself  that  theparty  locating  this  grant  did  not 
knowwhere StokleyDonelson'slinewas.  And 
If  he  did  not  know  where  It  was  then,  but  it 
should,  a  hundred  years  after  the  grant  was 
Issued,  be  found  that  the  Stokley  Donelson 
line  was  one  mile  and  a  quarter  from  where 
the  calls  of  the  grant  located  the  grant,  can  It 
be  reasonably  contended  that  this  uncer- 
tain call,  "supposed  to  be  In  the  Stokley 
Donelson  line,"  is  more  certain  than  the 
call,  "thence  south  360  chains  to  a  stake"  > 
This  it  must  be,  or  the  calls  of  course  and 
distance  contained  In  the  grant  will  control. 
This  is  the  general  mle,  and  the  exception 
must  be  established,  or  the  general  mle  will 
prevail.  Then,  If  there  was  nothing  more  In 
the  call  than  this  (a  stake,  supposed  to  be  in 
Stokley  DoneJson's  line).  It  seems  clear  to 
us  upon  the  "reason  of  the  thing"  that  this 
call  would  not  be  sufficient  to  take  the  case 
out  of  the  general  rule,  and  the  course  and 
distance  called  for  In  the  grant  must  pre- 
vail. But  this  Is  not  only  so  upon  the  rea- 
son of  the  thing,  but  It  has  been  so  held  by 
our  court.  Mi2eU  v.  Simmons,  79  N.  O.  182. 
But  the  call  does  not  stop  with  the  call  for  a 
stake  "supposed  to  be  In  Stokley  Donel- 
son's line,"  but  it  then  calls  as  follows: 
"Thence  with  his  line  east  390  chains  to  hie 
northeast  comer."  And  It  Is  claimed  for  the 
defendant  that  this  call  Is  more  certain  than 
the  other,  and  carries  the  south  line  of  the 
Blount  grant  to  the  Donelson  line,  wher- 
ever it  may  be.  But  we  do  not  assent  to 
this  proposition.  In  oar  opinion,  any  call, 
to  take  the  case  out  of  the  general  mle, 
must  be  both  reasonable  and  certaiu,  and  we 
do  not  think  this  Is  either.  We  do  not  think 
It  reasonable  that  when  the  state  granted 
to  Blount  a  tract  of  land  commencing  on 
the  west  aide  of  the  river  at  the  painted 
rock,  thence  south  360  chains,  It  intended 
that  line  to  extend  1^  mites  further  than 
was  called  for;  and  to  have  this  effect 
the  call  must  be  to  some  well-.known  and 
well-established  object  at  the  time  ot  the 
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grant.  Bat,  as  It  appears  to  us,  this  call 
depeada  upon  the  other  call,  "supposed  to  be 
In  Stokley  Donelson's  line";  and  it  ia  no 
stronger  than  that  call,  which,  we  have  seen, 
is  not  sufficient  If  the  Blonnt  grant  had  ex- 
tended to  Stokley  Donelson's  line,  thence 
east  would  have  necessarily  run  with  Stok- 
ley Donelson's  line,  as  his  line  was  an  east 
and  west  line.  But  if  the  grant  did  not  go 
to  the  "supposed  line,"  then  it  did  not  run 
east  with  the  "supposed  line."  Whether 
we  get  to  the  Stokley  Donelsoa  line  or  not 
does  not  change  the  calls  In  the  Blount 
grant  It  is  thence  east  from  wherever  the 
Blount  grant  stops. 

And  it  is  not  pretended  that  the  defendant 
established  or  found  any  comer  or  line  of  the 
Stokley  Donelson  grant  except  the  begin- 
ning comer.  And  the  other  lines  and  cor- 
ners of  a  60,400-acre  grant  are  attempted  to 
be  established  by  a  survey  "with  mathemat- 
ical certainty"  to  control  the  course  and 
distance  called  for  In  the  Blonnt  grant  It 
is  not  contended  that  any  marked  line  or 
monument  Is  found  locating  the  Stokley 
Donelson  line  at  the  point  where  defend- 
ant contends  that  the  Blonnt  grant  should 
terminate.  We  do  not  think  such  a  mathe- 
matical line  as  this  can  be  used  to  control 
the  positive  calls  of  course  and  distance  con- 
tained in  the  Blonnt  grant  Who  can  tell 
that  there  are  not  errors  In  the  calls  of 
course  and  distance  In  the  Stokley  Donel- 
son grant  or  In  the  survey,  made  in  a  rough 
and  almost  unbroken  forest  of  a  60,000- 
acre  tract  of  land,  granted  a  hundred  years 
ago?  The  surveyor  testified  (and  his  testi- 
mony is  made  part  of  the  judge's  case  on 
appeal)  that  to  survey  the  Blonnt  grant  as 
contended  for  by  defendant  It  would  contain 
between  25,000  and  80,000  acres  of  land, 
and  to  survey  It  by  the  calls  and  distances 
In  the  grant  as  contended  should  be  done 
by  plaintiff,  It  will  contain  more  than  10,240 
acres  (this  being  the  amount  called  for  in  the 
grant).  We  are  not  Inadvertent  to  tbe  fact 
that,  as  a  general  rule,  quantity  of  acres 
called  for  in  the  conveyance  cannot  be  in- 
voked to  establish  lines  and  locate  the  deed. 
But  It  has  been  held  by  this  court  that 
"where  the  boundaries  are  doubtful.  It  be- 
comes an  Important  element"  Cox  t.  Cox, 
91  N.  O.  256.  We  do  not  t^Ink  thto  south 
boundary  of  the  Blount  grant  donbtfuL  But 
if  it  should  be  conddered  so,  then  thla  ques- 
tion of  quantity  comes  In  to  sustain  the  view 
we  have  taken  of  this  case.  We  are  of  the 
opinion  that  plaintiff  waa  entitled  to  the 
pvAjm.  as  above  atated,  wad  there  was  error 
In:  the  coivt'a  refusing  to  give  the  same,  and 
there  Is  also  error  In  the  cbarge  as  given. 
TlM  plaintiff  Is  entitled  to  a  new  trial,  and 
it  Is  so  ordered.  New  triaL 

AVGRY,  J.  (dissenting).  It  was  conceded 
that  the  call  from  a  known  beglnnbig,  "run- 
ning south  360  chains  to  a  stake  supposed  to 
be  In  Stokley  Donelson's  line,"  would  not  con 


trol  course  and  distance  under  the  ruling  in 

Mizell  T.  Simmons,  79  N.  O.  182,  even  where 
the  location  of  the  line  called  tm  was  unques- 
tioned, and  no  difficulty  would  arise  about 
the  point  where  an  extended  line  would  Inter- 
sect with  the  Stokley  Donelson  line.  But  the 
question  presented  by  the  appeal  is  whether 
the  judge  erred  when  he  refused  to  charge  the 
jury  that  the  two  calls,  "south  300  chains  to  a 
stake,  supposed  to  be  in  Stokley  Donelson's 
line,  thence  with  his  line  390  chains  to  his 
northeast  comer,"  were  "too  vague  and  un- 
certain to  vary  the  course  and  distance  called 
for  In  the  grant,"  lliough  the  defendant  of- 
fered evidence  tending  to  show  the  location 
of  the  Donelson  line  as  contended  for  by  him, 
viz.  where  he  contended  the  extended  line  in- 
tersected. The  court  instructed  the  Jury  in 
substance  that  if  the  Stokley  i>onel8on  line 
could  be  ascertained  with  "maOiematical  cer- 
tainty," the  first  call,  taken  in  connection  with 
the  second,  would  be  constraed  so  as  to  give 
effect  to  all  of  the  deacriptire  words,  and 
would  extend  the  first  line  to  the  Donelson 
line,  and  run  with  It  the  distance  called  for. 
If  the  first  call  had  been  for  a  stake  "In" 
Stokley  Donelson's  line,  and  that  line  had 
been,  at  the  time  of  taking  out  the  grant  "an 
established  line,  or  capable  of  being  then  es- 
tablished," then,  upon  the  authority  of  Mizell 
v.  Simmons  (on  page  187),  and  Carson  v.  Mills, 
1  Dev.  &  B.  546, there  cited,  ftwonld  have  been 
competent,  by  a  survey  of  the  Donelson  grant, 
to  establish  the  line  called  for,  and  then  ex- 
tend the  first  line  till  It  shotild  Intersect  with 
It.  This  would  be  done  upon  the  fundamental 
maxim  that  the  law  regards  as  certain  what- 
ever can  be  made  certain  with  the  data  availa- 
ble for  the  pnrprae.  The  opinion  delivered  by 
Justice  Bynum  In  MizeH's  Case,  that  a  line 
which  was  capable  of  being  established  would 
control  distance  as  effectually  as  one  actually 
marked,  finds  support  In  a  long  line  of  deci- 
sions. Judge  Pearson,  In  Own  v.  McOrary, 
3  Jones,  499,  said  of  a  similar  line:  "It  makes 
no  difference  whether  It  Is  a  marked  or  an 
unmarked  or  'mathematical  line.*  as  It  Is 
termed  In  the  case,  provided  it  be  the  line 
which  Is  called  for."  In  the  same  opinion  he 
defines  a  mathematical  line  as  one  not  marked, 
but  ascertained  by  running  the  call  firom  one 
known  comer  to  another.  It  Is  admitted  that 
there  was  evidence  tending  to  show  the  loca- 
tion of  the  Donelson  line  that  would  have 
been  Intersecl^d  by  extending  the  first  call. 
The  same  learned  Justice,  in  Graybeal  v.  Pow- 
ers, 76  N.  C.  70,  announces  the  doctrine  dis- 
tinctly that  whenever  a  line  of  another  tract 
(whether  a  marked  or  a  mathematical  line) 
is  called  for,  course  must  be  disregarded,  tf 
the  Jury  find  that  the  evidence  Is  suffldeat 
to  locate  the  line  mentioned. 

It  being  conceded,  then,  that  there  was  tes- 
timony tending  to  locate  the  line  mathemat- 
ically. It  follows,  upon  the  auQiorltjes  dted 
above,  that  distance  must  be  disregarded  If 
the  Jury  think  it  established  mathematically 
by  running  between  two  Imewn  comers.  Just 
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as  If  there  bad  been  additional  evidence  tbat 
It  was  marked.  II  tbewe  la  any  established 
mle  of  coDStrnctlon  which  would  require  tbat 
-the  second  line  should  be  rim  direct  to  the 
Donelson  line,  if  the  jury  coasido^d  the  evi- 
dence sufEident  to  locate  it,  the  jadge  did  not 
err  tn  his  Instruction  to  the  Jury  that  If  they 
found  from  the  evidence  that  the  Donelson 
line  had  been  run  out  and  marked  and  located, 
-or  tbat  it  "was  snseeptible  of  being  located 
to  a  mathematical  certainty,"  then  the  second 
call  would  be  run  to,  and  then  with,  tbat  line 
according  to  the  call.  If  the  Donelson  line 
could  be  ascertained  with  mathematical  cer- 
tainty (that  being  a  question  for  the  Jury 
when  the  testimony  was  conflicting),  the  call 
"thence  with  his  [Donelson's]  line"  would  lie, 
according  to  all  of  the  autbortuea,  more  cer- 
tain than  the  other  description,  **east  300 
chains  to  his  northeast  comer."  But  it  is  a 
familiar  and  well-eetablished  rule  that  In 
cases  like  this  the  line  must  be  run  so  as  to 
fulflll  both  description  as  near  as  possible. 
Buckner  r.  Anderson,  111  N.  C.  575.  16  8.  E. 
424;  Shaffer  v.  Habn,  111  N.  C.  12.  16  S.  M. 
1083;  Proctor  v.  Poole.  4  Dev.  870;  Shultz  v. 
Young.  3  Ired.  385.  "It  Is  a  leading  rule  In 
the  construction  of  all  instruments,"  said 
Judge  Gaston,  in  Shultz  v.  Young,  supra,  "that 
effect  should  be  given  to  every  part  thereof, 
and  in  expounding  the  descriptlMi  In  a  deed 
or  grant  of  the  subject-matter  thereof  they 
■ought  to  be  reconciled  if  possible,  and  as  far 
as  possible.  If  th^  cannot  stand  together, 
-each  of  them  Is  to  be  considered  as  declaring 
the  intent  of  the  parties.  Toe  lines  of  ether 
tracts  may  be  as  notorious  anu  certain  as  any 
natural  object,  and  by  making  one  of  these 
ibies  a  part  of  the  description  of  the  thing 
granted  the  parties  r^resent  It  as  a  known 
line,  by  which  the  certainty  of  ttie  thing  giabt- 
•«d  is  defined."  JJpoa  the  principle  stated,  the 
-court  held  In  that  case  that.  In  order  to  fulflll 
the  whole  of  a  description  flrom  a  -^ertflin  point 
"south  with  A.  B.'s  line  310  poles  to  O.  D.'s 
-corner,"  where  the  direction  of  O.  D.'s  comer 
was  at  right  angles  with  that  of  A.  B.'s  line, 
It  was  proper  to  mn  the  distance  called  for 
310  poles  vrtth  A.  B.*8  line,  and  thence  direct 
to  C.  D.'s  corner.  Our  ease  presents  the  ques- 
tion whether  precisely  the  same  leading  pur- 
pose of  the  following  two  descriptions,  when- 
ever they  can  be  reconciled,  would  not,  as  the 
Judge  told  the  Jury,  extend  the  distance  so  as 
to  readi  the  Donelson  Une.  If,  In  the  opinion  of 
the  Jury,  It  was  properly  located,  and  meet 
the  description  fully  by  running  with  It  to  the 
objective  pobit  called  for.  In  this  way  the 
three  porpoaa  of  -the  granttni— to  rdn  with  a 
certain  line,  to  ran  a  certain  distance,  and 
to  reach  a  given  object— would  all  be  carried 
■out  Among  the  older  cases  which  recognize 
the  doctrine  of  diverging  flrom  a  conrse  so  as 
to  mn  with  a  nataral  boundary,  and  return 
by  the  most  direct  route  to  a  known  ob- 
jective point  is  that  of  Gherry  v.  Slade,  3 
Hurpby,  ^  and  amtnig  the  later  cases  that 
-of  Long  T.  Long,  79  N.  O,  870.   The  principle 


which  governs  this  case  was  rec<^nlzed  by 
both  parties  in  Buckner  v.  Anderson,  su^a, 
but  the  controversy  grew  out  of  the  difference 
as  to  its  proposed  application.  Upon  looking 
Into  the  facts.  It  Is  manifest  that  the  ruling 
in  that  case  sustained  the  instruction  excepted 
to  in  this. 

I  do  not  think  that  the  court  can  take  Ju- 
dicial cognizance  of  the  history  of  land  grants, 
certainly  not  outside  of  what  appears  in  the 
Judicial  annals  of  the  state.  But  even  the 
Judicial  history  indicates  that  the  original 
grantee,  under  whom  the  defendant  claims, 
obtained  patents  for  lat^  bodies  of  land  cov- 
ering a  considerable  portion  of  many  coun- 
ties, notably  Yancey,  Madison,  Buncombe,  and 
Haywood,  and  that  a  large  number  of  small 
landowners  trace  their  titles  to  that  source. 
I  cannot  concur  In  speaking  disparagingly  of 
any  title  acquired  In  a  way  fimt  the  law  pro- 
nounces legitimate.  Proprietors  of  large 
Iwdies  of  territory  and  owners  of  small  home- 
steads should  fed  that  they  meet  with  equal 
fa.vtx  befwe  the  courts;  and  even  claimants 
under  tax  titles,  which  will  rarely,  If  ever,  be 
found  valid  where  they  were  executed  before 
the  passage  of  the  statute  regulating  the  sale 
of  land  for  taxes,  which  is  now  In  force,  are 
entitled  to  the  full  protection  afforded  by  the 
laws.  It  Is  true  that  nearly  all  of  the  sur- 
veys made  a  hundred  years  ago,  whether  for 
large  or  small  tracts,  covered  far  greater  acre- 
age than  they  purported  to  Include,  and  many 
grants  for  small  tracts  embraced  within  their 
limits  proportionally  as  great  an  excess  ovor 
the  acreage  called  for  as  the  large  grant  of- 
fered in  this  case  would  cove*  if  surveyed  ac- 
cording to  the  contention  of  the  defendant 
We  cannot  make  a  rule  tar  large  tracts  with- 
out disturbing  the  principles  anda  which  the 
boundaries  of  smaller  oaea  hare  hy  common 
consent  been  settled. 


(118  N.  C.  73U 

COMMISSIONERS  OF  BURKB  COUNTy 
V.  CATAWBA  LUMBER  CO. 
(Snpreme  Court  of  North  Carolina.    May  14, 
1895.) 

Floatavls  Stbbaii— What  CoMTiTOTBi. 

1.  Floatable  rivers  are  navigable  bl^wayi. 
In  which  the  public  has  an  easement  paramount  to 
the  riehtB  of  riparian  owners;  and,  in  order  to  en- 
tabllsn  such  easement,  it  is  nnnecessary  to  show 
that  the  river  is  susceptible  of  use  continuously 
during  the  whole  year,  but  It  Is  sufficient  If  it  ap- 
pears that  business  men  may  calculate  that  with 
tolerable  regularity  as  to  seasons,  the  water  will 
rise  and  remain  at  such  height  as  will  enable 
toem  to  malce  it  profitable  as  a  highway  for  trans- 
porting logs  to  mills  or  markets  lower  down.  20 
S.  E.  707,  847,  affirmed. 

2.  Between  a  point  on  the  river  where  de- 
fendant's mill  was  located  and  the  place  where 
logs  were  cut  for  transportation  mereto  were 
shoals  where  the  water  was  not  deep  enough  to 
permit  the  passage  of  loes,  but  8  or  10  times  a 
year,  at  Irregalar  intervals,  the  river  rose  several 
feet,  Temaming  at  such  height  from  21  to  48 
hours,  daring  which  time  logs  were  carried  over 
the  shoals  without  artificial  assistance.  Hdd, 
that  the  river  was  a  floatable  stream,  In  which  the 
'public  had  an  easement  ^s  reasonable  use  of 
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whicb  was  paramonnt  to  the  rights  of  riparian 
owners.  Furcbes,  J.,  dissenting.  20  S.  £.  707, 
847,  revened. 

On  rehearing.  Reversed. 

For  former  opinion,  see  20  S.  E.  707,  847. 

Moore  &  Moore,  I.  T.  Avery,  and  C.  M, 
Bnsbee,  for  petitioner.  S.  J.  Ervin,  J.  T. 
Perkins,  and  Burwell,  Walker  &  Cansler,  for 
respcmdent 

AVERY,  J.  It  seems  to  be  settled  law  in 
North  Carolina,  as  In  all  of  the  states,  that 
navigable  streams  of  every  class,  however 
defined  or  distinguished  from  other  water 
courses,  are  natural  highways,  and  that  the 
public  easement,  whatever  may  be  Its  extent, 
is  paramount  to  the  private  right  of  the 
riparian  proprietor.  State  v.  Narrows  Island 
Club,  100  N.  C.  481.  5  S.  E.  411;  State  v. 
Glen,  7  Jones,  326,  327;  Broadnax  v.  Baker, 
94  N.  C.  675;  Gould,  Waters  (2d  Ed.)  ||  86, 
87,  107, 108,  110;  Ang.  Water  Courses,  541a; 
16  Am.  &  Eng.  Enc.  Law,  p.  236;  Sullivan's 
Ex'rs  V.  Jemigan,  21  Fla.  264.  All  waters. 
Including  bays.  Inlets,  rivers,  and  creeks, 
"which  are  navigated  by  sea  vessels,"  said 
the  court  in  State  v.  Glen,  7  Jones,  at  page 
323,  "are  called  'navigable'  in  a  technical 
sense,  are  altogether  pnbllci  juris,  and  the 
soil  under  them  cannot  be  ent^^  and  a 
grant  taken  out  under  the  entry  law.  *  *  * 
When  the  tide  ebbs  and  flows,  the  sliore 
between  the  high  and  low  water  *  •  * 
may  be  the  sobject  of  direct,  special  legisla- 
tive grant  Ward  t.  WlUla,  6  Jones,  185"; 
Bond  T.  Wool,  107  N.  a  138,  12  S.  B.  281. 
The  court  In  that  caae  went  on  to  say  that 
the  beds  of  other  streams  were  "technically 
styled  *unnavigable,' "  and  were  oi>en  for  ap- 
propriation by  Individuals  by  means  of 
grants  from  the  state.  In  order  to  direct  the 
attenticHi  more  closely  to  the  development 
of  the  principles  governing  the  case  at  bar 
by  a  line  of  decisions  in  this  state,  and  espe- 
cially to  controvert  the  contention  of  coun- 
sel that  owners  of  the  beds  ct  inland  rivers, 
not  navigable  for  vessels,  have  the  absolute 
control  of  the  streams,  we  reproduce  the  fol- 
lowing from  the  oplnlcm  of  Merrimon,  J.,  In 
State  r.  Narrows  lOaaA  Club,  supra :  "The 
learned  counsel  for  the  appellant  pressed 
upon  our  attention  State  t.  Olen,  7  Jones, 
321,  as  an  authority  favoring  strongly  the 
absolute  right  of  the  owner  of  the  whole  tted 
of  the  river.  This  Is  certainly  a  misappre- 
hension of  the  real  meaning  of  that  case. 
The  river  to  which  It  referred  was  ascertain- 
ed to  be  unnavlgable,  and  the  (»ae  does  not 
contradict  what  we  have  here  said.  Indeed, 
the  court  recognized  the  public  right  In  case 
of  the  navigability  of  the  stream.  It  said: 
'As  the  riparian  proprietor  of  the  land  on 
both  sides  of  the  stream,  he  is  clearly  enti- 
tled to  the  soli  entirely  across  the  river,  sub- 
ject to  an  easement  in  the  public  for  the 
purpose  of  transportation  of  flour  and  other 
articles  In  flats  and  canoes.*  It  appeared 
that  fiatboata  were  occasionally  used  In 


transporting  the  articles  named.**  It  still  re- 
mained for  this  court,  when  the  forests  of 
the  state  began  to  attract  attention,  and  to 
invite  capital  to  utilize  them  In  commerce, 
to  determine  In  precisely  what  classes  of 
streams  not  technically  navigable  the  ease- 
ment which  was  paramount  to  the  right  of 
the  actual  owner  of  the  bed  of  the  river,  or 
of  the  riparian  proprietor  on  both  sides,  ex- 
isted. In  McLai^hlln  v.  Manufacturing  Co., 
103  N.  C.  108,  9  S.  E.  307,  this  court,  adopt- 
ing the  classification  of  streams  laid  down 
by  Wood  in  hia  work  on  Nuisances  (2d  Ed.. 
I  457  et  seq.),  defined  a  navigable  stream  of 
the  third  class  to  be  one  which  is  "floatable 
or  capable  of  valuable  use  In  bearing  the 
products  of  the  mines,  forests,  and  tillage  of 
the  country  it  traverses  to  mills  or  marlcets." 
That  case  was  cited  and  approved  subse- 
quently in  the  case  of  State  v.  White  Oak 
River  Corp.,  Ill  N.  C.  063,  16  S.  B.  331.  In 
the  dissenting  opinion  (which  was  wrltt«i 
before  the  opinion  of  the  court)  In  Gwaltney 
V.  Ijind  Co.,  Ill  N.  C,  at  page  567.  16  B.  E. 
692,  will  be  found  a  definition  of  a  floatable 
stream,  which  was  adopted  by  the  court  (see 
page  552,  111  N.  C,  and  page  692,  16  S.  E.), 
and  which  has  been  since  reiterated  with  ap- 
proval In  Gwaltney  v.  Land  Co.,  115  N.  0. 
581,  20  S.  B.  465,  and  In  Oommlssloners  of 
Burke  Oo.  v.  Catawba  Lumber  Co.,  115  N.  C. 
595,  20  8.  B.  707,  847  (the  case  now  before  us 
for  rehearing).  The  language  so  often  ap- 
proved Is  as  follows:  "It  la  not  necessary.  In 
order  to  establish  the  easement  in  a  rivet, 
to  show  that  It  Is  susceptible  of  use  continu- 
ously during  the  whole  year  for  the  purpose 
of  floatage,  but  It  la  anfflctoit  if  It  appear 
that  business  men  may  calculate  that,  with 
tcAerable  regularity  as  to  seasons,  the  water 
will  rise  to  and  remain  at  such  a  height  as 
will  enable  them  to  make  it  profltable  to  use 
as  a  highway  tor  transporting  logs  to  mills 
or  markets  lower  down."  Justice  MacRae, 
In  Gwaltney  v.  Land  Oo.»  supra,  quoting  fur- 
ther from  the  same  ophikm,  s^s:  "When 
prudent  business  men  may  regulate  their  ex- 
penditures with  reference  to  the  anticipated 
rise,  the  stream  becomes  a  tector  in  con- 
ducting the  commerce  of  the  country."  In 
the  former  opinion  In  this  case  the  court  laid 
down  as  a  further  test  of  floatablltty  the  rule 
that  "a  temporary  rlse^  passing  quickly 
down.  Is  not  sufficient  to  make  a  stream 
floatable,  and  would  not  be  sufficient  If  the 
freshet  should  continue  np  for  even  two  or 
three  days,  and  be  reasonably  expected  every 
year.  •  •  •  The  Increase  In  the  depth  of 
the  streams  occadoned  by  the  rainfall  suffi- 
cient to  float  logs  occurs  8  or  10  times  each 
year,  and  the  water  subsides  In  24  or  4S 
hours.  •  •  •  TVe  are  of  the  opinion  that 
this  floatablUty  on  the  occasional  and  tolera- 
bly regular  rises  of  the  river  must  depend  on 
more  than  a  rapid  freshet,  subsiding  as  rap- 
idly." 

The  flrst  question  raised  by  the  petition 
and  order  granting  the  rehearing  Is  whether 
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the  two  rules  laid  down  aa  criteria  for  deter- 
mining the  capacity  of  streams  to  subserve 
the  purpose  of  chaimels  of  commerce  are  not 
so  Inconsistent  that  both  cannot  be  allowed 
to  stand  as  guides  to  the  people,  who  are 
anxiouB  to  understand  and  observe  the  law, 
as  well  as  to  the  profeeslon,  whose  office  It 
Is  to  advise  them.  If  a  stream  rises  to  a 
sufficient  height  eight  or  ten  times  a  year  to 
carry  down  all  the  logs  that  have  been  roll- 
ed into  it,  may  It  not  be  p(M98lble  that  pru- 
dwt  business  men  would  calctUate  with  rea- 
sonable certainty  on  and  regulate  their  ex- 
penditures with  reference  to  an  anticipated 
rise  that  will  make  the  use  of  the  stream  as 
a  highway  profitable,  notwithstanding  the 
fact  that  it  continues  for  only  two  or  three 
days,  or  even  a  shorter  time?  The  capacity 
to  carry  lo^  from  the  place,  when  they  are 
shipped  upon  It,  and  deliver  them  at  the  point 
where  they  are  taken  out  for  use,  depends 
chiefly  upon  the  velocity  of  the  stream  and 
the  distance  they  are  transported.  Courts 
are  not  required  to  so  restrict  the  limit  to 
which  Judicial  knowledge  extends  as  to  ex< 
dude  matt^  which  are  of  common  observa- 
tion and  within,  the  knowledge  of  all  in- 
telligent men.  Deans  t.  Bailroftd  Co,  107 
X.  0.  693, 12  S.  E.  77. 

If  a  stream  should  carry  a  log  at  a  velocity 
of  3  miles  an  hour,  then  in  three  days  or 
seventy-two  hours  it  would  be  transported  a 
distance  of  216  miles,  in  two  days  144  miles. 
In  one  day  72  miles.  It  may  be  that  the 
longest  distance  for  which  the  Catawba  riv- 
er is  used  Is  not  72  miles,  and  that  Jobns 
river  is  not  used  for  more  than  half  that 
distance.  If  aU  the  logs  awaiting  removal 
on  the  banks  of  each  stream  were  removed 
only  10  times,  a  year,  but  at  Irregular  inter- 
vals extending  over  the  9  fall,  winter,  and 
spring  months,  it  is  not  Impossible — Indeed, 
it  Is  almost  certain— that  any  pmdent  busi- 
ness man  could  arrange  to  get  all  the  logs 
needed  In  10  deliveries;  yet  It  is  probable 
that  all  are  delivered  more  than  50  times  In- 
stead of  10.  How  can  we  arbitrarily  fix  a 
minimum  period-  for  transportation,  and  at 
the  same  time  leave  the  capacity  for  yield- 
ing a  reasonably  certain  profit,  as  a  test  of 
floatabllity?  If  it  may  be  true  that  all  logs 
placed  alone  In  either  stream  would  be  de- 
livered at  the  mills  of  defendant  from  27 
to  6:^  times  or  oftener  in  the  course  of  a 
year,  how  can  we  hold  that  the  rises  must 
occur  more  frequently  or  continue  longer, 
and  leave  people  who  wish  to  know  and 
obey  the  law  In  such  a  state  of  doubt  and 
uncertainty  that  they  would  be  deterred 
without  further  information  from  engaging 
In  this  Important  branch  of  commerce?  The 
rule  which  makes  susceptibility  to  use,  as  a 
channel  for  transporting  the  products  of 
mines  and  forests,  the  criterion  of  floatablli- 
ty, is  a  test  which  any  intelligent  lumber- 
man can  comprehend  and  apply.  The  other 
criterion  which,  without  regard  to  the  prob- 
able profits  of  the  business  or  the  actual 


condition  of  the  stream,  would  exclude  from 
the  benefits  of  a  water  highway  one  who  lo- 
cates his  plant  on  a  swift  mountain  water 
course,  which  subsides  within  two  or  three 
days,  and  extend  the  easement  in  a  slug- 
gish stream  to  another  person  if  he  settle  in 
the  low  country,  though  the  water  may  land 
as  many  logs  for  the  one  In  one  day  as  for 
the  other  in  four  days,  is  manifestly  arbi- 
trary and  Inconsistent  with  the  rule  that  has 
so  often  been  sanctioned,  not  only  by  this 
court  in  the  cases  we  have  cited,  bat  ap- 
proved by  all  of  the  leading  text  vrritere  and 
the  courts  of  those  states  where  extensive 
and  valuable  forests  have  been  or  are  be- 
ing utilized.  1  Wood,  Nuls.  (3d  Bd.)  §  457; 
l>avis  V.  Winslow,  51  Me.  2ft4r-290;  Gaston 
V.  Mace,  33  W.  Va.  14,  10  6.  E.  60;  Brown  v. 
Ohadboume,  50  Am.  Dec.  641;  Moore  v. 
iSanbome,  59  Am.  Dec.  p.  220,  and  note; 
Booming  Co.  v.  Speechly,  31  Mich.  336;  6 
Lawaon,  Rights,  Rem.  &  Prac.  S  2928.  Ooutd, 
in  his  work  on  Wat^  (sections  108  and 
109),  says:  "It  it  not  necessary  that  the 
stream,  in  order  to  be  a  highway,  should 
be  capable  of  floating  logs  at  all  seasons  of 
the  year,  but  Its  public  character  depends 
on  Its  fitness  to  answer  the  wants  of  those 
whose  business  requires  Its  usfc  *  *  « 
If  tJiie  stream  Is  not  always  navigable.  It 
must  be  capable  of  floatage,  as  the  result 
of  natural  causes,  at  periods  recurring  from 
year  to  year,  and  continuing  for  a  sufficient 
length  of  time  In  each  year  to  make  it  use- 
ful as  a  highway,"  Oonld  cites,  among  oth- 
er authorities,  the  leading  case  of  Morgan 
V.  King,  35  N.  Y.  454,  to  sustain  the  fore- 
going proposition;  and,  in  view  of  the  fact 
tbat  the  learned  counsel  for  the  plaintiff 
seemed  to  misconceive  what  the  court  in 
that  case  meant  by  the  words  "In  Its  natural 
state,"  it  is  perhaps  best  to  call  attention  to 
the  fact  that,  so  far  from  limiting  the  use 
of  streams  to  the  periods  when  they  are  not 
swollen  from  rainfall,  the  court  aald  (at  page 
459):  "Nor  is  It  essential  to  the  easement 
that  the  capacity  of  the  stream,  as  above  de- 
fined, should  be  continuous,  or.  In  other 
words,  that  its  ordinary  state  at  nil  reasons 
of  the  year  should  he  such  as  to  make  it 
navigable.  If  It  is  ordinarily  subject  to  pe- 
ilodlcal  fluctuations  in  tbe  volume  and 
height  of  its  water,  attributable  to  natural 
causes,  and  occurring  aa  regularly  as  the 
seasons,  and  If  its  periods  of  high  water  or 
navigable  capacity  ordinarily  continue  a 
suflieient  length  of  time  to  make  It  useful 
OS  a  highway,  it  Is  subject  to  the  public 
easement"  It  is  plain,  therefore,  that  the 
text  writers,  all  of  whom  give  their  sanction 
to  the  doctrine  of  floatabllity  as  it  has  been 
approved  by  this  court,  are  warranted  in 
citing  Moi^n  v.  King,  as  they  do,  to  sus- 
tain their  poaltions.  It  will  be  observed 
that  in  almost  every  Instance  where  we 
find  the  words  "In  Its  natural  state,"  quoted 
from  Morgan  v.  King,  in  the  opinions  of  ap- 
pellate conrts,  the  forthar  dlBcnsBion  of  the 
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subject  develops  the  fact  tliat  they  are 
used  In  the  sense  given  to  them  by  the  court 
of  New  York.  "Natural  state"  In  that  con- 
nection does  not  seem  to  have  been  under- 
stood by  courts  or  text  wrltera  as  confining 
the  test  of  use  for  commercial  purposes  to 
the  low-water  mark,  but  as  referring  to  the 
height  attained  as  the  result  of  the  regular- 
ly recurring  rainfalls  of  every  year,  which 
Is  a  natural  cause,  operating  with  some  de- 
gree of  uniformity.  Lewis  v.  Coffee  Co.,  77 
Ala.  198;  The  Montello,  20  Wall.  411;  Gas- 
ton V.  Mace  (W.  Va.)  25  Am.  St  Rep.  862, 
and  note,  10  S.  E.  60;  Moore  v.  Sonbome,  59 
Am.  Dec.  220,  note;  Brown  v.  Chadboume, 
RO  Am.  Dec.  6^,  note. 

The  Intention  of  the  courts  seems  to  have 
been  to  limit  the  right  of  navigation  for 
logs  to  these  streams  made  useful  by  the  or- 
dinary rainfall,  as  distinguished  from  such 
as  would  only  transport  the  logs  after  re- 
sorting to  artiUclal  means,  as  by  blastiug  out 
and  deepening  the  channel,  or  putting  In 
locks  or  dams  with  gates.  6  Lawaou,  Rights, 
Rem.  &  Prac.  9  2024.  We  see  no  reason  for 
following  to  its  logical  results  the  argument 
of  the  learned  counsel  for  plaintiffs,  and  tak- 
ing this  occasion  to  overrule  the  line  of 
our  decisions  which  recognize  and  define 
easements  for  the  purpose  of  floatage.  We 
think  that  any  rule  which  attempts  to  fix  a 
deltnlte  period  of  time  during  whlcb  a  wa- 
ter course  at  each  recurring  rise  must  re- 
main at  a  sntDclent  height  to  transport  logs, 
and  to  adopt  that  rule  alike  to  long  and  to 
short,  to  swift  and  to  sluggish,  streams. 
Is  In  conflict  with  the  general  doctrine 
which  makes  capacity  for  profitable  use 
the  test,  and,  if  adhered  to,  would  close  for 
commercial  use  many  water  courses  that 
have  all  of  the  elements  of  natural  high- 
ways, under  the  general  definition  approved 
by  the  courts  of  this  and  other  states  con- 
taining valuable  forests.  To  illustrate  the 
inconsistency  of  applying  the  rule  which 
makes  time  the  test;  suppose  that  logs 
were  floated  In  Johns  river  for  a  distance 
of  only  20  miles,  and  In  the  Catawba  for  60 
miles,  and  that  the  velocity  of  the  current 
in  the  former  stream  were  6  miles  an  hour, 
in  the  latter  3  miles;  would  It  require  pre- 
cisely tbe  same  length  of  time  necessarily 
to  supply  a  mlU  with  all  of  the  logs  it 
could  saw  by  the  one  as  by  the  other?  Un- 
der a  fundamental  principle  of  our  system, 
every  man  Is  presumed  to  know,  and  Is 
therefore  required  to  observe,  the  law  of  the 
land;  and  no  rule  ought  therefore  to  be  laid 
down  for  the  government  of  the  people,  un- 
less Its  terms  are,  or  are  capable  of  being 
made,  so  certain  that  they  can  be  undei-^ 
stood.  Doubtless,  the  Instmctlon  which  was 
sustained  in  Gwaltney  v.  Land  Co.,  115  N. 
a  670,  20  S.  B.  465,  was  intended  to  ap- 
ply to  extraordinary  freshets,  ujwn  the  re- 
currence of  which  prudent  business  men 
could  not  rely  for  the  success  of  a  milling 
enterprise,  bat  which  often  do  occur  at  some 
time  during  the  year,  and  are  therefore  not 


unexpected.  Construed  in  any  ath&r  sense. 
It  would  establish  a  rule  that  woold  prove 
so  inconsistent  wMh  the  general  proiK>sl- 
tion  ttiat  has  received  our  sanction,  and  wim 
tbe  leading  authorities,  that  both  could  not 
be  applied  as  testa  In  any  concelvaMe  case. 

We  are  brought,  therefore,  to  the  considera- 
tion of  the  question  whether  the  Judge  below 
properly  applied  the  correct  definition  of  a 
floatable  stream  to  tbe  fftcts  found  by  him  in 
the  case  before  us.  The  action  is  brought 
to  restrain  the  defendant  from  floating  logs 
down  ttie  Catawba  and  Johns  rivers;  be- 
cause, when  the  water  rises  to  a  sufficient 
height  to  carry  tbe  logs  over  tbe  shoals,  they 
necessarily  come  In  contact  with  and  par< 
Ually  or  totally  destroy  a  low  bridge  across 
the  Catawba  and  another  across  Johns  riv- 
er, on  a  highway  in  Burke,  and  a  third 
bridge  across  the  Catawba  river  between 
Burlie  and  Caldwell  counties,  one-half  of 
which  is  under  the  official  management  of 
the  plaintiffs.  The  defendant  has  been  ns- 
iDg  both  of  these  riv^  above  the  two 
bridges  in  Burke  county  to  transport  logs  to 
a  point  on  the  Catawba  below  all  three 
of  the  bridges,  where  the  mill  of  the  de- 
fendant is  located.  At  this  mill  the  defend- 
ant employs  about  75  laborers,  and  saws 
about  35,000  feet  of  lumber  a  day,  and  has 
invested  between  $260,000  and  $300,000  in 
establishing  the  plant  The  depth  of  the 
Catawlta  river  at  the  bridge  Itnown  as 
the  "Rocky  Ford  Bridge"  and  "liovelady 
Bridge,"  when  the  water  Is  at  ordinary 
height,  averages  2  feet,  but  In  some  parts  of 
it  reaches  4  feet  and  Is  abont  300  feet  wide. 
The  depth  of  Jotms  river  at  the  bridge  oxer 
that  stream  Is  about  4  feet,  and  it  is  about 
100  feet  wide.  There  are  shoals  on  the  Ca- 
tawba at  intervals  of  about  half  a  mile  and 
on  Johns  river  about  one-fourth  of  a  mile 
apart,  where  the  water  Is  only  from  8  to  12 
inches  deep  at  ordinary  low  water.  Between 
the  shoals,  when  the  water  in  either  river  is 
at  ordinary  low-water  marli,  logs  will  be  car- 
ried by  the  current  of  both  rivers  between, 
but  not  over,  the  shoals,  without  taking  out 
stones  and  resorting  to  other  artiflclal  helps. 
Both  of  these  rivers  rise  8  or  10  times  a  year 
to  a  height  of  from  2  to  4  feet  above  ordi- 
nary water,  and  remain  at  that  height  from 
24  to  48  hours,  during  which  period  all  of  the 
logs  placed  in  the  channel  of  either  will  be 
carried  over  the  shoals  without  obstruction. 
These  rises  occur  In  the  fall,  winter,  and 
spring  months,  not  at  fixed  periods,  but  some 
time  during  nine  months.  Besides  these  ris- 
es, about  two  freshets  usually  occur  during 
every  year,  when  these  rivers  rise  8  to  15 
feet  above  the  low-water  line.  Eliminating 
from  this  discussion  the  arbitrary  rule  pre- 
scribing a  fixed  period  for  the  continuance 
of  the  rise,  It  seems  very  clear  that  the  learn- 
ed Judge,  to  whom  both  parties  Intrusted  the 
trial  of  all  issues  of  fact  and  law,  was  not  In 
error  In  holding,  upon  the  facts  found  by  him 
from  tlie  testimony,  that  both  the  Catawba 
and  the  Johns  rivers  were»  in  cwitemplatl<n 
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of  law,  floatftUe  stream*.  If  «lgbt  or  ten 
times  a  year  erwy  loe  placed  In  either  stream 
above  these  bridges  will  be  carried  without 
talndrance  or  obstruction  over  the  shoals  to 
the  d^endant'8  mill  lower  down,  then  It  In- 
evitably follows  that,  by  cutting  and  placing 
l(«s  upon  the  bank  tat  the  way  described  In 
the  findings  <a  tb»  Judge,  a  suffldoit  nnmbw 
can  be  transported  on  these  highways  to  sup- 
ply the  mills.  The  reasonable  expectation 
that  it  would  be  within  Its  power  every  year 
to  transport  a  sufficient  number  of  logs  to 
keep  its  mills  in  operation  without  reeorting 
to  artifldal  assistance  at  the  shoals  Jnstiflecl 
its  managers  In  establishing  their  business. 
If  the  judge  was  correct  In  finding  thst  these 
rises,  "occurring  at  Irregular  intervals"  dur- 
ing the  tall,  winter,  and  spring  months,  are 
sufficient  to  carry  every  log  committed  to 
either  river  over  the  shoals,  then  the  princi- 
ple involved  here  is  not  affected  by  the  fact 
that,  Instead  of  being  so  provldrat  as  to  lay 
in  Its  supplies  at  the  proper  seasons,  the 
d^endant  had  sometimes  opened  a  channel 
at  the  shoals  during  the  summer  months  for 
the  passage  of  logs,  though,  as  his  honor 
finds,  the  mill  had  been  almost  exclusively 
sappUed  by  floatage^  The  question  is  wheth- 
er the  company  was  warranted  In  calculating, 
when  Its  business  was  established,  that  these 
two  highways  could  be  utilized  legitimately 
to  furnish  It  full  supplies  of  raw  material  for 
its  mill.  We  think  that  the  facts  Justified 
the  heavy  expenditure  it  has  made  in  the 
reasonable  expectation  that  the  law  would 
protect  It  in  the  proper  use  of  these  natural 
highways.  If  these  rivers  are  fioatable,  they 
are  natural  highways,  in  which  the  public 
have,  as  In  other  water  highways,  an  ease- 
ment, the  reasonable  use  of  which  is  para- 
mount to  the  rights  of  all  others.  Gould, 
Waters,  87-^1.  107-110;  Broadnax  v.  Baker, 
supra;  Ang.  Water  Courses  <Tth  Bd.)  i  086; 
16  Am.  &  Eng.  Bnc.  Law.  pp.  269,  270,  and 
notes;  Id.  pp.  260,  and  notes;  Gwaltney 
V.  Land  Co.,  Ill  N.  C,  at  page  &69, 16  8.  B. 
692.  Where  a  stream  Is  navigable  for  any 
purpose,  it  Is  generally  a  nuisance  to  obstruct 
it.  Wood,  Nnis.  8  464;  State  v.  Dibble,  4 
Jones,  107;  State  v.  Parrott,  71  N.  O.  811; 
6  Lawson,  Bights,  Rem.  &  Prae  8  2936;  State 
V.  Harper,  71  N.  C.  314;  Lewis  v.  Keeling, 
1  Jones,  299;  Hettrlck  v.  Page,  82  N.  C.  71; 
BlUott,  Roads  &  8.  p.  491,  and  note.  This 
principle,  as  a  general  rule,  applies  to  inter- 
ference with  the  right  of  fioatage  just  as  to 
attempts  to  prevent  the  passage  of  vessels  In 
streams  afTordlng  a  sufficient  channel  for 
them.  Wood,  Nuls.  §  464.  But  the  right  of 
floatage  most  be  exercised  reasonably,  and 
with  a  due  regard  to  the  rights  of  riparian 
proprietors  and  the  owners  of  the  beds  of 
fresh-water  streams,  especially  such  as  be- 
long to  the  third  class  of  navigable  waters, 
and  are  only  used  as  highways  for  the  pur- 
pose of  transporting  logs.  The  owners  of  the 
soil  hare  a  right  to  the  reasonable  use  of  the 
wmter  as  a  power  for  propelling  machinery 
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and  openting  the  Tarlona  kinds  of  adlls 
While  the  right  to  an  easenmt  tor  floatagt; 
la  superior  to  that  of  the  proprietor  of  the 
soil,  the  law  enforces  the  use  at  the  dominant 
easement  with  due  r^ard  to  the  servient  in- 
terest. A  person  using  a  stream  as  a  high* 
way  for  tran^ortlng  logs,  as  well  as  <nie  In 
charge  of  a  steamer  plying  on  navigable  wa- 
ter, is  answerable  for  wanton  Injury  In  even 
removing  a  nuisance.  Qwaltney  v.  Land  Ca, 
snpra;  Lewis  v.  Keeling,  1  Jones,  299. 

The  governing  principle  Is  that  the  right  to 
the  use  of  a  water  highway  for  the  transpor- 
tation of  timber  Is  subject  to  the  maxim  that 
we  must  so  use  our  own  as  to  avoid  needless 
injury  to  another.  The  public  have  the 
paramount  right  of  way  in  the  public  roads; 
yet  that  does  not  accuse  one  driving  a  car- 
riage or  wagon  over  it  for  needlessly  Injuring 
a  person  or  even  an  animal  that  is  tempo- 
rarily obstructing  IL  Davies  v.  Mann,  10 
Mees.  &  W.  615.  It  remains  for  us  to  de- 
termine in  each  case  that  may  hereafter 
arise  what  Is  culpable  carelessness  in  the  en- 
joyment of  this  easement  We  adhere  to  the 
announcement  made  by  the  court  Id  the  opin- 
ion which  we  are  now  reviewing  (115  N.  C. 
506,  687,  20  S.  B.  707,  847)  that  the  right  of 
floatage  must  "be  exercised  with  due  care  tor 
the  avoidance  of  Injury  to  the  interests  at  the 
riparian  proprietors  and  the  owners  of  the 
soli  beneath  the  bed  of  the  stream.  •  •  • 
And,  on  the  other  hand,  It  would  seem  that 
If  these  were  floatable  streams,  In  which  the 
public  has  an  easement  for  transportation. 
It  would  be  the  duty  of  the  county  commis- 
sioners, certainly  in  the  absence  of  express 
authority  to  the  contrary,  to  so  construct 
bridges  on  the  highways  as  to  permit  the 
use  of  rivers  for  the  purpose  of  floatage." 
If  the  streams  are  highways,  then  bridges 
constructed  over  them  so  as,  by  Interposing 
a  barrier  to  floating  l<^  every  time  the  rivers 
rise  sufficiently  high  to  carry  them  over  the 
shoals,  to  practically  prevent  their  use  by  the 
public,  are  unlawful  obstructions.  6  Law- 
son,  Rights,  Rem.  &  Prac.  8  2936;  Kean  v. 
Stetson.  5  Pick.  492;  Gharlestown  v.  Middle- 
sex Com'rs,  3  Mete  (Msss.)  202.  The  case 
last  cited  was  one  where  the  county  commis- 
sioners acted  under  the  authority  of  an  act 
passed  by  the  legislature  of  Massachusetts, 
empowering  them  especially  to  build  the 
bridge,  but  not  specifying  Its  character;  and 
Chief  Justice  Shaw,  In  a  strong  opinion,  an- 
nounced the  principle  that  the  county  authori- 
ties were  not  warranted  in  so  constmctlng 
the  bridge  as  to  obstruct  the  use  of  the 
stream  as  a  highway. 

The  question  of  reconciling  the  conflicting 
claims  of  the  owners  of  the  soil  of  the  bed 
of  the  stream,  who  erect  dams  across  floata- 
ble rlvm  for  the  purpose  of  oiieratlng  mills, 
is  not  now  before  us.  The  i^slature  has 
made  provision  in  certain  cases  for  opening 
dams  so  as  to  permit  the  passage  of  logs 
floated  over  them  to  market  (Oode.  8  3712); 
and  tai  chapter  Sd  of  tfaa  Ood%  which  con- 
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tatna  this  provision,  county  commlBBloners 
are  clothed  with  authority  to  have  streams 
cleaned  out.  It  would  seem  that  these  sec- 
tions were  passed  entirely  with  reference 
to  floatable  streams,  because,  without  con- 
demnation, the  commissioners  would  have 
no  right  to  enter  upon  and  clean  out  the  beds 
of  streams  which  were  not  natural  high- 
ways. It  seems  that  the  low  bridges  con< 
structed  by  the  plaintiffs  and  their  predeces- 
sors have  been  frequently  destroyed  during 
rises  in  the  rivers  by  trees  floating  down, 
but  within  a  few  years  past  the  injuries  to 
them  have  generally  been  caused  by  logs 
that  are  transported  to  the  mills  of  the  de- 
fendant company.  We  cannot  destroy  a 
great  natural  right  which  affects  people  scat- 
tered over  hundreds  of  square  miles,  whose 
only  prospect  of  disposing  of  valuable  prop- 
erty is  depending  upon  the  use  of  water  for 
transporting  timber  to  market.  In  order  to 
save  a  county  the  difference  between  the 
cost  of  bridges  two  or  three  feet  above  the 
low-water  mark  and  more  durable  structures 
above  the  high-water  marks.  Perhaps  It 
may  not  be  Improper  to  add  that,  where  a 
stream  Is  not  floatable,  it  can  be  used  for 
the  transportation  of  logs  only  by  a  license 
from  the  owner  of  the  bed  nf  the  stream  or 
the  riparian  proprietor.  Without  such  U- 
cense.  one  who  is  using  the  stream  for  such 
a  purpose  is  either  as  a  trespasser  responsi- 
ble for  at  least  nominal  damages,  or,  when 
he  creates  a  nuisance,  for  any  special  dam- 
age shown  to  have  been  actually  sustained. 
It  appears  Incidentally  from  the  testimony 
that  many  tributaries  of  the  Catawtia  other 
than  Johns  river,  and  of  which  the  floatabili- 
ty  is  not  in  question  her%  have  been  used 
In  some  way  by  the  defendant  for  transport- 
ing logs  to  the  Catawba,  and  thence  to  Its 
mllL  This  Intimation  may  serve  as  a  guide 
In  regalfltlng  Its  conduct  or  in  adjusting  the 
rights  of  those  Interested. 

In  reference  to  the  a^ment  that  no  snffl- 
doit  ground  had  been  shown  for  granting 
a  rehearing,  we  need  only  say  that  the  court 
was  not  Inadvertent,  In  its  former  (pin- 
ion, to  the  Inconsistency  of  the  two  tests  of 
floatabiUty  given  In  the  same  opinion.  That 
question  was  not  dlscnased  In  the  opinion, 
and  attention  was  not  directly  called  to  it 
on  the  argument. 

On  reviewing  the  rulings  of  the  learned 
Judge  who  tried  the  case  below,  we  find  no 
error,  and  are  of  the  opinion  that  the  jndfr- 
ment  should  have  been  affirmed.  To  the 
end  that  It  may  be  now  enforced,  let  this 
opinion  be  certlflsd  to  the  court  below.  Pe- 
tition allowed. 

FURCHES,  J.  (dissenting).  Dissenting  from 
the  Judgment  of  the  court,  I  think  it  due 
alike  to  the  court  and  to  myself  that  I  should 
state  some  of  the  reasons  I  have  for  so  do- 
ing. The  petition  to  rehear.  In  my  opinion, 
Is  In  TloUtlon  of  the  rules  of  this  court  It 
does  not  only  undertake  to  point  out  the 


ror  of  the  court  In  its  opinion,  as  reported 
in  116  N.  a  579,  20  S.  E.  465,  but  it  enters 
into  an  extensive  argument  to  sustain  tlie 
petition.  This  is  not  allowable,  as  held  by 
the  court  in  White  v.  Jones.  92  N.  C  388, 
where  it  Is  held  that  such  arguments  should 
not  be  made  in  the  petition,  but  on  the  ar- 
gument in  court.  As  I  understand  the  rule, 
interpreted  by  the  court,  "no  cose  should  be 
reversed  upon  a  petition  to  rehear  unless  It 
was  decided  tiastily,  and  some  material  point 
was  overlooked,  or  some  direct  authority 
was  not  called  to  the  attention  of  the  court" 
Watson  V.  Dodd,  72  N.  a  240;  Hicks  v.  Skin- 
ner, 72  N.  C.  1;  Haywood  v.  Daves,  81  N.  C 
8;  Devereux  v.  Devereux,  Id.  12;  Smith  v. 
Lyon,  82  N.  O.  2;  Lockhnrt  v.  Bell,  90  N.  O. 
499;  University  v.  Harrison,  93  N.  C.  U;  Dn- 
pree  v.  Insurance  Co.,  Id.  237.  Nor  will  this 
court  rehear,  "where  the  grounds  of  error 
assigned  In  a  petition  to  rehear  are  substan- 
tially the  same  as  those  argued  and  passed 
upon  In  the  former  hearing.  The  court  will 
not  disturb  Its  Judgment  in  such  cases." 
Lewis  V.  Rountree,  81 N.  C.  20,  "The  weight- 
l^t  coE^lderatlons  Induce  the  court  to  ad- 
here to  its  decisions  unless  manifest  error 
appears,  especially  when  the  decision  was 
made  by  a  full  court,  and  with  unanimity, 
and  after  full  argument  by  counsel."  Lewis 
V.  Rountree,  supra.  "The  court  reiterates 
that  It  will  rehear  a  case  only  for  weighty 
considerations,  and  when  the  alleged  error 
clearly  appears."  Emry  t.  Railroad  Go^  105 
N.  0.  45,  11  S.  B.  162. 

The  matters  of  fact  complained  of  by  the 
petitioner  are  "that  it  seems  that  the  court 
overlo(4ced  the  finding  of  Judge  Allen  that 
petitioner's  mill  had  been  estaUlshed  In 
1^"  and  that  Judge  Allen  found  that  both 
the  rivers,  at  the  "points"  where  the  Inidg^ 
are  were  floatable  streams.  We  do  not  ad- 
mit these  allegations.  We  find  that  Justice 
Avery,  In  a  concurring  opinion,  starts  out 
by  saying:  "If  it  be  true,  as  appears  from 
the  testimony  offered,  and  was  found  1^  the 
Judge  below,  that  neither  the  Catawba  river 
nor  Johns  river  afloida  saffldoit  water  to 
float  logs  over  the  shoals  that  abound  In  the 
beds  of  both,  exc^  when  they  rise  sudden- 
ly 8  or  10  times  every  year,  and  continue  at 
a  sufficient  height  to  carry  logs  (A  for  a 
period  of  from  24  to  48  hours,  then  neither 
of  the  rivers  would  fall  within  the  deflnltion 
of  a  floatable  highway,  heretofore  givm  by 
this  court  Gwaltney  v.  Land  Oo.,  Ill  N.  C. 
547,  16  S.  E.  692."  Then,  it  would  seem 
that  not  only  the  findings  of  Judge  Allen 
were  fully  eoiuldered  by  the  court,  but  the 
evidence  in  the  case  as  well.  But,  suppose 
the  court  did  not  take  Into  its  consideration 
tbc  fact  that  petitioner's  mill  was  establish- 
ed In  1890;  can  it  be  contended  that  the  es- 
tablishment of  the  petitioner's  mill  changed 
the  character  of  the  streams,  and  made  two 
rivers  navl^ble  that  were  not  so  before? 
I  cannot  subscribe  any  sncb  doctrine.  And 
suppose  these  rivers  are  wide  etumgh  and 
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deep  enough  at  the  "polnta"  where  the  plain- 
tiff's bridgea  are  to  float  a  log,  but  for  every 
qtiarter  of  a  mile  above  and  below  in  Johns 
river,  and  every  half  mile  above  and  below 
In  the  Catawba  river,  there  are  shoals  and 
roc  kg,  as  Is  found  by  Judge  Allen,  so  shal- 
low and  rough  that  a  log  will  not  float  over 
them,  except  when  the  water  Is  up,— from  S 
to  12  times  a  year;  what  difference  could 
this  make  In  determining  whether  these 
rivers  were  navigable  or  not?  What  good 
could  it  do  the  petitioner  to  float  Its  togs 
under  the  bridge  If  it  could  not  get  them 
down  the  river?  So  It  is  perfectly  apparent 
to  me  that  there  Is  nothing  In  these  assign- 
ments, if  it  should  be  true  that  they  were 
not  considered  by  the  conrt;  and  this  I  do 
not  admit. 

Then,  the  only  remaining  question  to  be  con* 
eldered  is  the  question  of  law  argued,  rather 
than  stated,  in  the  petltlon,that  the  court  erred 
In  construing  the  word  "usually"  in  Judge  Al- 
len's finding.  The  petition  then  shows  that 
this  part  of  the  Judge's  findings  was  not  over- 
looked by  the  court,  and  that  the  petition 
should  not  be  allowed,  and  the  opinion  ren- 
dered at  the  last  term  of  the  conrt  overruled, 
on  this  ground.  See  Dupree  t.  Insurance  Oo., 
aud  other  cases  cited  supra.  This  is  a  rehear- 
ing. The  facts  ace  now  just  what  they  were 
at  the  last  term  of  the  court  Not  a  word 
has  been  added,  and  not  a  word  taken  away. 
It  Is  admitted  in  the  petition  that  they  were 
considered,  and  the  opinion  of  the  court  shows 
they  were,  as  one  of  the  opinions  filed  says 
that  the  facts  found  by  the  Judge  and  shown 
by  the  evidence  established  the  fact  that  this 
river  Is  not  even  a  floatable  rlrer.  It  la  not 
shown  that  the  case  was  not  well  argued  at 
the  last  term,  or  that  it  was  hastily  deter^ 
mined.  Indeed,  the  case  as  published  forbids 
any  such  conclusion,  as  there  Is  not  only  a 
leading  opinion  by  Justice  MacRne,  but  a 
lengthy  concurring  opinion  by  Justice  Avery. 
The  opinion  at  last  term  was  unanimous,— no 
dissenting  voice.  It  Is  shown  there  were  no 
mistakes  of  fact  at  that  term  that  could  pos- 
sibly affect  the  opinion  of  the  court.  So  the 
question  comes  substantially  to  this:  that  this 
case  Is  an  appeal  from  the  last  term  of  this 
court  to  the  present  term.  And  the  result  is 
tliat  four  justices  at  this  term  hold  that  the 
Judgment  of  Ave  jwtlces  at  the  last  term  was 
erroneous. 

I  have  thus  t&r  been  considering  the  case 
upon  the  rules  and  practice  established,  as  I 
think,  by  a  train  of  authorities,  some  of  which 
I  have  cited,  to  show  that  this  petition  should 
□ot  be  allowed.  And.  as  my  opinion  Is  not  to 
be  the  law  that  governs  the  case,  I  will  not 
enter  into  an  elaborate  discussiMi  of  the 
question  as  to  whether  this  river  is  a  navi- 
gable—a "floatable"— stream  or  not.  But, 
in  my  opinion,  the  doctrine  announced  in 
the  opinion  of  the  court  reverse  what  has 
been  considered  the  law  In  this  state  for  more 
tlian  100  years.  I  bad  supposed  until  recwtly 
that  what  was  natiu«lly  a  navigable  water 


course  was  settled  In  this  state.  The  idea 
has  been— and  this  state  has  acted  upon  that 
Idea  from  its  organization  until  now— that  it 
has  no  right  to  grant  the  beds  of  navigable 
water  courses,  but  that  it  had  the  right  to 
grant  the  beds  of  such  as  were  not  navigable; 
and,  acting  upon  this  Idea,  the  state  has  grant- 
ted  the  soil  under  the  water  in  most  of  the 
water  courses  In  the  western  part  of  the  state, 
such  as  the  Catawba  river,  Jotms  river,  Yad- 
kin river,  etc.  State  v.  Glen,  7  Jones,  323. 
These  rivers  are  not  like  they  are  In  the  east- 
em  part  of  the  state.  There,  where  a  river 
Is  wide  enough  for  navigation,  it  is  deep 
emough.  But  the  rivers  in  the  western  part 
of  the  state,  such  as  the  Catawba,  the  Johns, 
and  the  Yadklu,  are  broad,  shallow,  rapid,  and 
full  of  shoals  and  rocks,  and  valuable  princi- 
pally for  water  power  which  abounds  all 
through  that  section  of  the  state.  Many  of 
the  citizens  who  wish  to  erect  mills,  and  for 
the  purx>ose  of  not  being  troubled  about  their 
dams,  have  entered,  or  bought  of  others  that 
had  entered,  the  bedsof  these  streams,  erected 
thehr  dams  thereon,  and  attached  thereto  their 
mills  and  machinery.  Tbey  are  the  owners 
of  this  property.  But  the  effect  of  this  opin- 
ion Is  to  legislate  them  out  of  their  property— 
th^  vested  rights— without  process  or  com- 
praisatlon.  The  idea  that  the  Catawba  and 
Johns  rivers  are  navigable  water  courses  is 
one  of  recent  origin.  It  has  been  held  that 
the  Yadkin  was  not,— was.  because  it  probably 
Is  now,  undo:  this  decision.  In  State  v. 
Glen,  supra,  which  Is  reiterated  by  this  court 
through  Chief  Justice  Merrimon  in  the  case  of 
State  V.  Narrows  Island  Club,  100  N.  C.  482, 
6  S.  E.  411,  it  Is  held  not  to  be  navigable;  and 
the  yadklnrlver  is  a  longerand  much  narrow- 
er navigable  water  course  than  are  the  Cataw- 
ba and  Johns  rivers.  But,  under  the  d^nl- 
tloD  laid  down  In  this  case,  the  question  will 
be,  what  is  not  a  navigable  water  course? 
There  are  thousands  of  little  sti-eams  In  the 
west  that  will  fioat  a  log  (and  how  many  are 
to  be  floated  to  make  it  navigable  we  are  not 
told)  when  op.  They,  like  the  Catawba  and 
Johns,  rise  when  It  rains,  and  can  be  counted 
on  to  rise  with  about  as  much  certainty  as 
either  of  these  streams.  Then,  why  are  tbey 
not  also  navigable?  Where  is  It  to  end? 
And  where  Is  the  line  to  be  drawn  between 
what  Is  and  what  is  not  a  navigable  stream? 
Whose  property  will  be  safe  against  an  inter- 
ested lumber  company  or  lumber  speculator? 
Our  rivers  in  the  western  part  of  the  state 
are  not  like  the  rivers  In  the  northwest,  the 
source  from  which  the  court  draws  its  au- 
thority for  declaring  these  streams  navigable 
water  courses.  They  are  more  like  our  east- 
ern rivers.  Their  seasons  are  different  from 
ours.  Tbey  rise  at  regular  periods,  and  con- 
tinue so  for  the  season;  and  I  prefer  to  adhere 
to  our  own  authorities  and  state  policy  rather 
than  to  these  northern  authorities,  that  reach- 
ed us  about  the  time  such  parties  began  to 
speculate  in  our  timbers.  "Floatable  water 
courses"  Is  a  term  not  known  to  our  law  until 
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witliln  the  last  bIx  ot  elgbt  years,  aad,  as  I 
ms,  came  about  the  time  the  lumber  q>eculat- 
ors  came,  who,  as  I  understand  and  aa  seems 
to  be  urged  In  this  case,  have  bought  up  large 
sections  of  woodland,  and  the  court  must  pro- 
tect them.  With  me,  this  bas  nothing  to  do 
with  my  judgment  in  this  case.  I  cannot  see 
how  large  bodies  oC  timbered  land,  as  urged 
in  the  opinion  of  the  court,  can  make  a  river 
navigable  which  was  not  navigable  before.  It 
may  be  a  convenience  to  those  having  such 
timber  to  have  a  navigable  water  course.  But 
how  the  fact  of  havlug  timber  can  create  the 
navigable  condition  of  the  water  course  I  can- 
not see.  I  cannot  heU>  lookhig  at  tbis  case 
as  a  contest  between  the  parties  for  legal 
rights,  and  not  one  of  policy.  If  these  rivers 
are  navigable  water  courses,  the  plaintiffs  are 
trespassers,  and  are  guilty  of  creating  and 
maintaining  a  public  nuisance,  though  they 
are  only  doing  wiiat  had  been  conceded  to 
their  ancestors  and  predecessors  for  100  years. 
But,  if  the  North  Carolina  idea  should  be  sus- 
talned.^that  Is,  if  these  streams  are  not  nav- 
igable water  courses,— then  the  petitioner,  in 
destroying  plaintUfa*  bridges,  Is  a  trespasser. 
If  the  plaintiffs  are  trespassers,  every  mlH 
owner  and  fishery  owner,  though  he  was 
owner  of  the  soil  upon  which  his  dam  Is  erect- 
ed. Is  guilty  of  creating  and  maiotalniug  a  pul>- 
Itc  nuisance;  The  court  says  the  legislature 
could  make  provision  for  slopes,  or  in  some 
other  way  protect  such  persons.  If  there  Is 
to  be  legislation,  I  think  It  ought  to  be  by  the 
legislature,  in  declaring  and  providing  for 
making  that  a  public  highway  which  nature 
has  failed  to  make  so,  in  which  there  would  be 
provision  made  to  comiwnsate  the  propraty 
owners  for  their  property  taken  for  the  public 
use,  as  in  cases  of  railroads,  canals,  and  other 
puUio  improvements;  that  this  is  within  the 
province  of  the  legtelature,  and  not  within 
tbat  of  the  conrts. 


(u«  H.  c.  no 

FIRST  NAT.  BANK  OF  SPBINQFIMJ)  et 
aL  T.  ASHEVILLB  FURNITURE 
&  LUMBER  00  et  al. 

(Supreme  Court  of  North  Carolina.    May  17, 
1895.) 

CORPOBATIOSS— AKTHOHITT  OF  MaNAOBB  —  PaT- 

HBiiT  or  DBsn— IhaioioBB'  Mbbt* 

iKO— Validity.  ■ 

1.  He  treRsarer  of  a  corporation  eugaged  In 
the  manufacture  of  fnmlture,  who  had  general 
charge  of  its  busioesa,  with  power  to  Bell  goods, 
purchase  material,  borrow  money,  anfl  pay  debts; 
took  the  entire  Btot^  of  fumitnre  and  s  large 
quantity  of  lumber  beloogius  to  the  company, 
agreed  on  a  value  for  it  with  certain  corporate 
cDMlitors.  and  turned  It  over  to  them,  to  be  ap- 
pliod  on  the  company's  debts  to  tbcm.  some  of 
whidi  were  not  thea  one.  Htid,  tbat  the  tre astir- 
er  exceeded  his  authority,  and  the  attempted  sale 
was  void. 

2.  An  instniciion  by  the  directors  of  a  cor- 
poration engaged  in  the  manafactare  of  furaltore, 
to  their  general  manager,  to  sell  the  furniture  on 
hand,  and  "apply  the  proceeds  of  sale  to  the  pay- 
ntcot  of  the  debts"  in  the  state,  does  not  autnor- 
■-'>  fludi  agent  to  dispose  of  tbe  entire  stock,  uy 


gether  with  a  Urge  quautlty  of  anmaan factored 

material,  as  a  port  payment  on  certain  debts  of 
the  company,  some  of  which  are  not  due  at  the 
time. 

3.  The  acts  of  the  aaiorfty  of  directors  at  a 
meeting  hdd  at  an  unusual  time  and  place,  with- 
out notice  to  tbe  other  directors,  are  not  binding 
on  the  corporation. 

4.  Where  it  appears  tbat  a  majority  of  tbt 
directors  in  a  corporatioo  met  at  an  unusual  time 
and  place  for  holdin?  meetings,  and  no  record  of 
the  meeting  is  produced  or  alleged  to  exist,  one 
attempting  to  snow  that  the  coiporation.  by  such 
meeting,  had  ratified  the  act  of  its  agont,  must 
prove  that  such  directors  had  actual  notiqe  of  the 
meeting. 

Appeal  from  snperlor  court,  Buncombe 
county;  Armfleld,  Judge. 

Actions  by  the  First  National  Bank  of 
Springfield,  Ohio,  and  the  Mad  River  Nation- 
al Bank,  against  the  Ashevllle  Furniture  & 
Lumber  Company,  were  consolidated.  Prop- 
erty of  defendant  was  attached  by  plain- 
tiff  In  each  action,  and  the  National  Bank 
of  Asherille  and  others  Intervened,  claiming 
the  property.  From  a  judgment  for  inter- 
veners, the  plahitiff  In  each  action  appeals. 
Reversed. 

F.  A.  Sondley  and  Moore  ft  Moore,  for 
appellants.  W.  W.  Jones,  O.  M.  Stedmui, 
and  M.  E.  Carter,  for  appellees. 

MONTOOMBRT,  J.  The  plaintiffs,  at  tbe 
time  of  commencing  their  actions  (afterwards 
consolidated  and  tried  as  one  against  the 
defendant,  a  corporation),  Issued  and  levied 
attachments  upon  certain  reel  and  personal 
property  which  they  alleged  betonged  to  the 
defendant  The  National  Bank  of  AshevlUe, 
the  Battery  Park  Bank,  and  the  Western 
Carolina  Bank,  the  appellees,  lnt»vene.  and 
claim  the  peraoaal  property  attached  by  vir- 
tue of  an  alleged  purchase  by  them  from  the 
defendant,  on  the  4th  of  November,  1801  (20 
da>*8  before  theattachments  were  levied).  The 
only  matter  for  our  decision  Is  whether  that 
sale  and  purchase  constituted  a  valid  trans- 
action, and  passed  the  title  to  the  property 
to  the  Interveners.  Tbe  intervenes,  having 
to  show  by  preponderance  of  testimony  their 
title  to  the  property,  took  upon  themselves 
that  burden,  and  ottonpted  to  show  a  valid 
sate  to  them,  at  a  fair  price,  by  an  agent 
of  the  defendant  The  verdict  of  the  Jury 
establishes  the  sufficiency  of  tbe  price  agreed 
on  as  a  fair  on^  and  there  Is  no  contention 
over  that  matter.  It  Is  admitted  by  all  par- 
ties that  the  property  which  the  Interveners 
claim  under  the  alleged  sale  embraces  tbe 
entire  stock  of  manufactured  goods  (furni- 
ture) which  tbe  defendant  had  on  band  at 
the  time  of  tbe  sale,  valued  at  about  $19,- 
000,  and  also  a  lot  of  flooring,  valued  at 
about  (3/)00.  W.  W.  Avery,  the  defecdanfa 
agent  who  made  the  alleged  sale  to  the 
interveners,  testified  tbat  he  got  a  full  price 
for  it,  but  explains  that  tbe  interveners  were 
actors  of  the  defendant,  some  of  the  debts 
not  being  due  at  tbe  time  of  the  sale,  end 
that  they  took  the  property  at  the  price 
agreed  on  ((2^081.11)   "as  a  payment  m 
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their  debt&"  Tbe  witness  Ayecj,  In  writing 
to  the  secretary  of  the  defendant  corpora- 
tion, two  days  after  tbe  alleged  sale,  made 
the  following  statement  of  the  transaction: 
"AaheviUe.  N.  C,  Nov.  Gtb,  1891.  Mr.  Wm, 
£dmiDBton,  KnozrUle,  Teon.— Dear  Sir:  As 
telegra^ied  you  last  ul^t,  tbe  three  basks 
here,  actii^  together,  attached  for  tbe  over- 
dae  debts  due  them.  But  they  have  not  sued 
xm  Individually,  and  I  do  not  think  they 
wtU,  If  we  can  make  tbe  property  pay  them 
out  They  w»e  all  cocked  and  primed  for 
me  when  I  went  up  yesterday  afternoon  to 
meet  them  at  fire  o'clock;  had  all  the  pa- 
pers Issued  and  ready  to  serve.  I  wanted  to 
get  some  time,  but  they  would  not  consent 
to  glre  me  any,  as  they  seemed  to  be  afraid 
some  other  creditor  would  come  down  on  us 
and  get  tbe  drop  on  ns  before  they  did.  They 
were  golug  to  attach  everything  we  bad,  and 
I  knew  that  If  tbey  did  so,  and  got  all  onr 
property  into  the  hands  of  a  receivo'.  It 
would  be  sacrificed  to  such  an  extent  that 
It  would  never  come  anywhere  near  paying 
onr  debts.  As  all  of  tbe  creditors  of  the 
concern  would  be  treated  alike  by  the  re- 
ceiver, there  would  be  a  great  deal  of  paper 
left  unpaid  with  our  personal  indorsement 
on  it,  and  on  this  paper  we  would  be  sued, 
and  none  of  us  ever  get  ont  from  under  the 
load  of  debts  and  Judgments  that  would  be 
piled  up  against  us.  So  I  asked  them  If 
they  would  be  willing  to  take  our  furniture 
and  lumber  as  a  payment  on  the  paper  which 
tbey  held  against  ns,  and  on  whlcb  we  were 
individually  Indorsed,  and  give  ns  an  op- 
portunity to  sell  it  for  them,  and  get  as 
much  out  of  It  to  pay  on  these  papers  as 
we  could.  After  consulting  some  time,  tbey 
agreed  to  do  tUs,  and  I  made  tbe  sale  to 
them,  as  It  was  tbe  only  thing  l^t  for  me 
to  do,  and  seemed  to  be  tbe  best  thing  I 
could  do  for  all  of  m.  •  •  •  But  tbey 
still  insisted  upon  attaching  onr  real  estate 
and  personal  property  for  tbe  overdue  debts, 
in  order,  as  they  said,  to  make  themselves 
secnre.  This  they  did  yesterday  afternoon, 
and  our  factory  Is  now  in  the  bands  of  tbe 
sheriff.  To-day  they  seem  to  feel  that  their 
debts  against  us  are  secure,  and,  wblle  I 
do  not  know  positively,  I  think  they  will 
be  inclined  to  let  us  work  it  out,  if  we  fed 
80  disposed,  and  make  tbe  property  pay  them 
as  mnch  as  wd  can  of  their  debts;  bnt  tbey 
have  come  down  on  us  so  suddenly  and  un- 
expectedly that  1  bare  no  confidence  left  In 
any  of  them.  •  •  •'* 

The  question  now  arises,  did  W.  W.  Avery 
hare  authority  to  dispote  of  the  pn^rty  in 
the  manner  In  which  he  did?  As  to  his  gen- 
eral powers,  be  wms  the  treasurer  of  the  com- 
pany, and  be  testified  that  be  "sold  all  tbe 
fnralture  mannfactiired'  at  the  works  of  tbe 
cpmpany,"  and  "used  the  (Roeeeds  of  sale 
for  the  benefit  of  the  oomiwny  In  can7liig> 
oa  its  graienU  bnsineas'*;  that  It  was  agreed 
that  he  shoiUd  atay  at  AahevUle,  and  run 
the  business;  that  &om  the  fonnatlon  of  da- 


fendant  company  he  had  chaise  of  it,  man- 
aged it,  sold  Its  furniture,  borrowed  money 
for  It,  and  paid  Its  debts;  that  be  had  done 
this  "for  two  years,  and  up  to  the  date  when 
the  furniture  In  Question  was  sold  to  the 
Interveners,  without  any  objection  from  the 
directors  or  stockholders  or  corporation,  but 
witb  their  full  knowledge  and  consent,  and 
that  be  managed  all  tbe  affairs  of  the  com- 
pany." And  It  Is  also  contended  for  the  in- 
terveners that  If  the  alleged  sale  by  Avery 
was  outside  the  scope  of  his  general  powers, 
described  as  above,  bis  conduct  was,  never- 
theless, authorized  by  the  directors  of  tbe  de- 
fendant corporation,  who  afterwards  met  at 
Cincinnati,  and  "talked  over  informally  the 
business  of  the  company";  that  It  owed  a 
lai^e  amonnt  of  debts;  and  that  the  direct- 
ors would  have  to  make  some  arrangement 
to  meet  them  as  they  became  dne,  which 
would  be  at  an  early  day.  The  particular 
authority  thus  given  him  Is  then  stated  by 
the  witness:  "Tbey  all  agreed  and  so  In- 
structed me  to  come  back  to  North  Carolina, 
sell  the  furniture  we  then  had  on  hand,  and 
apply  the  proceeds  to  the  payment  of  the 
company's  debts  here,  with  a  view  of  remov- 
ing the  plant  to  Lenoir  City,  Tenn."  We 
think  that  the  agent,  Avery,  tianscended  his 
powers,  as  claimed  for  himself  by  his  own 
testimony,  when  he  attempted  to  make  such 
a  disposition  of  the  property  of  the  corpora- 
tion aa  this  transaction  discloses,  and,  there- 
fore, that  no  title  to  the  property  passed  to 
the  Interveners  In  the  attempted  sale.  Avery 
claimed,  and  the  testimony  shows,  that  he 
bad  very  large  powers  In  the  active  man- 
agement of  the  business  for  which  the 
company  was  orgnnlaed,— the  manufacture 
and  sale  of  furniture;  but  we  cannot  find 
from  a  reading  of  the  whole  testimony  that 
the  company  ever  Intrusted  him  with  the 
power  to  do  what  he  attempted  to  do  In 
the  transaction  above  set  forth.  His  agen 
cy  concerned  the  running  and  continuation 
of  the  business.  By  bis  act  he  practical- 
ly put  an  end  to  It.  Under  his  powers,  be 
was  to  sell  the  product  of  tbe  defendaat 
manufacturing  company,  purchase  material 
for  Its  use,  borrow  money,  and  pay  Its 
debts.  He  was  not  authorized  to  take  the 
entire  stock  of  furniture,  and  also  a  large 
gfuantlty  of  Inmber,  agree  upon  a  value 
for  it  with  certain  of  tbe  creditors  of  the 
corporation,  turn  tbe  property  over  to  them, 
and  have  the  value  placed  upon  Its  Indebted- 
ness, some  of  which  was  not  dne,  as  a  cred- 
it; which  thing  he  did.  At  tbe  time  of  tbe 
attempted  dale,  the  agent  gave  to  the  pre- 
ferred creditors  (the  interveners)  information 
concerning  tbe  company's  matters,  showing 
Its  large  Indebtedness  and  Its  inability  to 
pay  the  same,  which  resulted  In  the  imme- 
diate action  of  the  creditors,  the  lnterven««, 
by  attachment  of  the  other  property  of  the 
defendant,  and  thereby  cloaing  up  the  busl- 
nesB  of  the  company.  Howerer  broad  may 
be  the  s^eral  power  <hC  an  agent  to  conduct 
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tbe  baslnesfl  of  a  mannfacturing  corporation, 
\t  cannot,  In  reason,  be  extended  to  cover 
racta  a  transaction  as  the  one  which  the 
igent  in  this  matter  attempted  to  perform. 
Neither  were  the  special  Instmctlona  which 
Avery  claims  were  given  to  him  by  the  dl- 
•^ore  at  Cincinnati  sach  aa  to  confer  upon 
him  the  power  which  he  exercised  In  the  at- 
tempted sale  to  the  banks,  the  interveners. 
He  says  he  was  authorized  to  sell  the  far- 
altare  which  was  then  on  hand,  and  "apply 
the  proceeds  of  sale  to  the  payment  of  the 
debts  here"  (In  North  Carolina).  This  did 
not  empower  him  to  dispose  of  the  entire 
stock,  and  also  of  some  $3,000  worth  of  un- 
manufactured material,  as  a  part  payment 
on  debts  to  certain  of  defendant* B  creditors, 
some  of  which  were  not  due.  It  therefore 
follows  that  Avery  had  neither  general  nor 
special  authority  to  transfer  to  the  Inter- 
veners the  property  In  dispute,  and  that,  be- 
cause of  his  want  of  authority  to  do  so,  they 
took  no  title  thereto.  Owing  to  the  unusual 
and  extraordinary  disposition  of  the  property 
of  the  defendant  corporation  which  the  agent 
was  attempting  to  make,  the  other  parties 
to  the  transaction  (the  Interveners)  were  put 
on  their  guard,  and  they  should  have  been 
particularly  careful  to  And  out  the  agent's 
power;  more  especially  as  In  the  matter  he 
was  attempting  to  relieve  himself  of  per- 
sonal liability  on  account  of  his  Indorsement 
of  the  notes  which  the  banks  held  against 
the  company.  There  was  certainly  enough 
in  this  transaction  to  have  excited  suspicion 
of  lack  of  authority  of  the  agent,  and  they 
should  have  clearly  scrutinized  bis  powers. 
Therefore,  It  follows  that  In  bis  honor's  re- 
fusal to  Instruct  the  Jury,  aa  he  was  request- 
ed to  do  by  the  plaintiffs,  that  there  was  "no 
competent  evidence  that  W.  F.  Avery  had 
authority  to  sell  the  furniture  as  attempted 
in  this  case,"  there  was  error,  and  on  ac- 
count of  this  error  there  must  be  a  new  trial. 

Bat  the  Intervenen  contend  that.  If  Avery 
did  transcend  bis  powers,  yet  bis  action  was 
afterwards  ratified  by  defendant  corpora- 
tion, and  by  this  ratification  any  defect  In 
their  title  to  the  property,  if  there  was  any, 
was  cured.  Certainly,  the  defendant  could 
have  ratified  the  acts  of  Its  agent,  and  by  so 
doing  make  valid  an  act  whicb  without  sncb 
ratlflcation  would  have  beea  Invalid.  Bat  In 
seeing  to  cure  such  a  defect  In  the  act  of 
their  agent,  and  alleging  that  the  ratifica- 
tion took  place  at  a  meeting  of  the  directors, 
it  must  be  first  shown  that  the  meeting  was 
a  legal  one.  It  Is  said  that  the  alleged  ra^ 
iflcation  was  made  at  the  Glen  Rock  Hotd, 
in  Ashevllle.  The  Interveners*  evidence  la 
regard  to  that  meeting  la  as  follows:  Avery 
said:  *1  think  there  was  a  notice  given  of 
the  meeting  of  the  company  at  Glen  Rock 
Hotd.  Am  not  sore  of  that,  however.  The 
Glen  Rock  Hotel  was  not  the  usual  place  of 
the  meeting  of  the  company,  bat  was  the 
most  convenient  place,  inasmuch  as  two  of 
the  dlrect(H«  were  already  then.  The  meet- 


ing at  this  hotel  was  regularly  organized  at 
the  suggestion  of  Carter,  and  the  sale  of  the 
furniture  to  the  banks  was  discussed  and 
approved  by  the  meeting."  Carter's  testi- 
mony concerning  this  meeting  was  as  fol- 
lows: *^he  directors  of  defendant  company 
met  at  Glen  Rock  Hotel  In  Ashevllle.  The 
meeting  was  organized  by  the  president  and 
secretary,  with  a  majority  of  the  directors 
present  I  plained  to  them,  as  attorney 
of  the  company,  the  sale  of  the  fumltoro 
made  to  the  banks.  All  of  the  directors  In 
the  meeting  approved  of  the  sale.  Avery 
held  the  stock  of  the  Tennessee  company  of 
about  $100,000,  which  they  said  they  wished 
to  transfer  to  the  banks  in  liquidation  of  the 
company's  Indebtedness  to  the  banks.  After 
the  meeting  was  Informed  of  this  sale  of  the 
furniture  to  the  banks,  they  directed  Avery 
to  destroy  that  8to<^,  which  he  did  by  tear- 
ing it  up  In  my  presence.  I  do  not  know 
that  there  was  any  previous  notice  of  the 
Glen  Bock  Hotel  meeting  c^ven  to  the  di- 
rectors of  the  company."  The  testimony 
shows  that  the  board  of  directors  of  defend- 
ant company  consisted  of  five  members. 
Avery  being  one  of  them,  and  that  he  and 
two  others  were  present  at  this  meeting. 
Here,  then,  were  three  out  of  five  directors 
at  an  unusual  place  and  time  for  holding  the 
meetings  of  the  company,  without  notice  to 
the  other  directors,  so  far  as  appears  from 
the  testimony.  Was  such  an  assemblage  a 
meeting  of  the  corporation  In  any  legal 
sense?  We  cannot  think  so.  "Unless  the 
meeting  is  one  that  assembles  at  stated 
times,  pursuant  to  some  provision  in  the  con- 
stitution or  by-laws,  it  must  be  duly  notified 
to  all  the  directors;  for  even  if  a  majority 
of  a  total  number  of  directors  were  present, 
and  the  vote  is  unanimous,  so  that  the  votes 
of  the  absentees  could  not  have  changed  the 
result.  It  does  not  follow  that  those  actually 
present  would  not  have  voted  dlfferentiy  had 
they  heard  what  the  absentees,  If  present, 
might  have  said.  To  make  the  proceedings 
regular,  all  should  have  bad  an  opportunity 
to  be  present  and  take  part  In  them."  TayL 
Corp.  S  260.  And  even  though  It  be  taken  as 
true  that  the  usual  presumption  in  favor  of 
regularity  apidles  to  the  diiectois*  meetings,, 
and  that  the  burden  of  proof  to  show  a  vrant 
of  due  notice  of  the  meeting  Is  on  the  party 
impeaching  the  regularity,  yet  we  think  ttw 
presumption  was  rebutted  by  tbe  admission 
of  the  Interveners  that  the  assembling  of  a 
majority  of  the  directors  was  at  an  onosnal 
place,  at  an  onnsual  time^  and  tliat  no  rec- 
ord  of  such  meeting  was  produced  or  alleged 
to  exist;  and  that,  under  all  the  drcum- 
stuices  of  this  meeting  of  a  maj<»dt7  of  the 
directors,  as  proved  by  the  interveners'  wit- 
nesses, it  was  Incombent  on  them,  when 
they  sought  to  show  that  tlie  corpontion  by 
that  meeting  had  ratified  the  act  of  the 
agent  In  disposing  of  the  property  In  dispute 
to  show  actual  notice  of  the  meeting  glTen 
to  each  director. 
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Upon  the  anestion  of  ratification,  bis  hon- 
or's charge  was  as  follows:  "Now,  Avery 
and  Carter  testified  that,  at  a  meeting  at 
Glen  Rock  Hotel,  there  was  a  gathering  of 
a  majority  of  the  directors  of  the  Ashevllle 
Company,  and  that  then  this  board  under- 
took to  ratify  Avery's  acts.  The  anestion  is, 
was  that  a  lawful  meeting,  and  had  it  the 
power  to  ratify?  The  evidence  Is  80me> 
what  eqnlTocal,  and  not  so  certain  that  they 
attempted  to  organize,  and  the  evidence  of 
Carter  is  that  be  knew  of  no  notice,  but 
there  is  no  evidence  that  there  was  none. 
As  I  told  you  before  that  men  having  a  duty 
to  perform  are  presumed  to  do  that  duty 
rightly,  and  to  take  all  necessary  steps  in  Its 
right  performance,  and  as  you  have  heard 
all  the  evidence  on  tbls  point,  I  will  leave  it 
with  yon  to  say  whether  there  was  a  lawful 
meeting  of  the  board  there  or  not.  Against 
it  you  will  note  tbat  Carter  said  he  knew  of 
no  notice,  and  you  will  remember  that  he 
said  that  the  meeting  was  organized  at  his 
suggestion,  and  at  an  unusual  place  for  the 
directors  to  meet,— a  place  where  they  never 
met  before.  It  also  appears  that  this  board 
was  Bomewbat  uncertain  In  its  method  of 
holding  its  meetings;  tbat  they  were  In  the 
habit  of  meeting  at  various  places;  and 
i^alnst  this  stands  the  presumption  I  have 
mentioned  before,  that  men  act  according  to 
law.  And  if,  upon  the  whole  evidence,  yon 
believe  tbls  was  a  lawful  meeting,  then  It 
was  lawful;  but,  If  not,  It  goes  for  notbing, 
80  tax  as  ratification  Is  concerned,  but  can 
be  used  for  the  purpose  of  contradicting 
these  men,  because  they  were  then  attempt- 
ing to  upprore  of  this  very  sale.  If  you  find 
this  was  an  unlawful  meeting,  it  Is  not  to  be 
considered  for  the  purpose  of  proving  ratifi- 
cation, but  to  contradict  these  men."  The 
plaintiff  excepted,  because— First,  "the  judge 
should  have  charged  the  jury  that  the  meet- 
ing at  Glen  Rock  Hotel  was  not  lawful"; 
and,  second,  "because  there  was  no  evidence 
to  warrant  the  judge  In  submitting  to  the 
jury  the  question  whether  or  not  the  meet- 
ing at  Glen  Hock  Hotel  was  lawful."  Our 
opinion  Is  that,  upon  the  undisputed  facts 
concerning  the  assembling  of  the  majority 
of  the  directors  at  Glen  Rock  Hotel,  there 
was  no  such  meeting.  In  law,  of  the  govern- 
ing and  directing  bo^  of  the  defendant  cor- 
poration, as  to  make  its  acts  and  conchi- 
fdons  tlie  acts  and  conclusions  of  ttxe  corpo- 
ration, binding  on  it  and  its  creditors,  as  a 
ratification  of  an  otherwise  invalid  act. 
There  was  error  in  bis  honor's  refusal  to 
charge  on  the  mutter  of  ratification  as  he 
was  requested  to  do  by  the  plaintiffs. 

After  what  has  been  said  in  this  opinion. 
It  seems  unneccKsnry  to  discuss  any  other  of 
tha  exceptions  filed  by  the  phUntlfls.  New 
trial. 


AYERY,  J.,  did  not  sit  on  the  hearing  of 
this  case. 


(US  N.  C.  Ill) 

THOMSON-HOUSTON  ELECTRIC  LIGHT 
CO.  V.  HENDERSON  ELECTRIC  & 
OAS  LIGHT  CO. 
(Supreme  Court  of  North  Carolina.  May  16, 
1805.) 

COBPOBATB  A89ET8— PuKD  rOR  CrbDITORB— ColTN 
TEBCLAllf— FlLIKO  OF  EzCBFTIOm"  * 

FtNDiNOB  OF  Fact, 

1.  The  relation  tietweeo  a  corporate  creditor 
anil  the  corporation,  whether  BolveDt  or  Insolvent, 
being  simply  that  of  creditor  and  debtor,  he  hai 
no  equitable  title  to  the  corporate  assets  in  the 
hands  of  its  treasurer. 

2.  A  counterclaim  against  persons  other  than 
plaintiffs  for  a  tort  not  connected  with  the  sub- 
ject of  tbe  action  will  not  be  allowed. 

3.  Exceptions  to  findings  of  foct  by  the 
court  must  be  filed  before  the  court  adjourns  for 
the  term. 

Appeal  from  superior  court,  Vanoe  county; 
Battle,  Judge. 

Action  by  the  Thomson-Houston  Electric 
Light  Company  against  the  Henderson  Elec- 
tric &  Gas  Light  Company  and  others  for 
the  purchase  price  of  goods.  From  a  judg- 
ment for  plaintiff,  defendant  gas  light  com- 
pany appeals.  Modified. 

J.  W.  Hinsdale  toe  app^ant  T.  T.  Hldn 
and  T.  M.  Pittman,  for  appdlee. 

MONTGOMERY,  J.  The  theory  upon  which 
the  plaintiffs,  In  their  complaint,  seek  equi- 
table relief,  rests  upon  the  idea  that  the  di- 
rectors of  tbe  defendant  cori>oration  are  trus- 
tees in  the  most  comprehensive  sense  for 
them;  tbat  the  assets  of  tbe  corporation  are 
a  trust  fund  In  the  hands  of  the  directors 
for  their  benefit;  and  that,  therefore,  in  this 
action,  they  can  have  an  order  against  the 
defendant  Burgwyu  for  a  payment  Into  court 
of  funds  in  his  hands,  as  treasurer,  to  be 
applied  to  such  judgment  as  the  plaintiffs 
may  recover  against  the  defendant  corpora- 
tion. The  argument  of  Mr.  Hicka  for  the 
plaintiffs  was  able  and  Ingenious,  but  It 
failed  to  satisfy  us  of  the  correctness  of  the 
plaintiffs'  position.  The  relation  between  a 
creditor  and  a  corporation,  solvent  or  Insolv- 
ent, is  simply  that  of  creditor  and  debtor; 
and  where  the  law  writers  and  tbe  courts 
have  used  the  words  'trust  fund"  in  con- 
nection with  the  assets  of  an  Insolvent  cor- 
poration, it  has  not  been  intended  to  mean 
that  there  is  a  direct  and  express  trust  at- 
tached to  the  property.  The  assets  are  not, 
In  any  true  and  complete  sense,  trusts.  1 
Pom.  Eq.  Jur.  S  104G.  In  Hill  v.  Lumber 
Co..  113  N.  0.  173,  18  S.  E.  lOT.  this  court 
decided  that  a  director  of  the  insolvent  de- 
fendant corporation,  who  was  also  a  cred- 
itor, could  not  take  advantage  of  the  Inform- 
ation which  he  had  of  the  affairs  of  tbe  cor- 
poration, to  protect  himself  by  a  judgment 
confessed  by  the  corporation  in  his  favor, 
to  the  Injury  of  other  creditors,  who  did  not 
have  the  same  means  of  information;  and 
that  tbe  assets  of  tbe  corporation  were  a 
trust  fund,  and  that  general  creditors  were 
entitled  to  come  la  on  eanal  teruu  with 
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directors  who  were  bona  fide  creditors.  It 
is  true,  too,  tliat  In  that  case  tbe  court  used 
the  voTd  "lien"  In  reference  to  tbe  claims 
of  creditors  upon  the  assets  of  the  company, 
but  the  word  was  afterwards  explained  In 
Merchants'  Nat.  Bank  of  Richmond  t.  New- 
ton Cotton  Mills,  116  N.  C.  614,  20  8.  E.  763, 
to  mean  simply  a  right  of  priority  of  pay- 
ment over  stockholders  of  the  corporation. 
It  did  not  undertake  to  decide  that  these 
priorities  were  such  a  trust  as  attached  to 
the  property,  and  placed  the  right  thereto 
in  the  creditors.  In  Holtlns  y.  Iron  Co.,  150 
U.  8.  371,  14  Sup.  Ct  127,  these  words  are 
used:  "A  party  may  deal  with  a  corporation 
in  respect  to  Its  property  in  the  same  raan- 
oer  as  with  au  ludlriduai  owner,  and  with 
no  greater  danger  of  being  held  to  have 
received  Into  his  possession  property  burden- 
ed with  a  trust  or  lien.  The  officers  of  a 
corporation  act  In  a  fiduciary  capacity  in 
respect  to  its  property  in  their  hands,  and 
may  be  called  to  an  account  for  fraud  or 
mismanagement  in  respect  thereto.  As  be- 
tween itself  and  Its  creditors,  the  corpora- 
tion is  simply  a  debtor,  and  does  not  hold 
its  property  in  tmst,  or  subject  to  a  Hen 
in  their  favor.  In  any  other  sense  than  does 
an  Individual  debtor.  The  assets  of  siioh  a 
corporation  [sm  insolvent  bank]  are  a  fund 
for  the  payment  of  its  debts.  If  they  are 
held  by  the  corporation  itself,  and  so  In- 
vested as  to  be  subject  to  legal  process,  they 
may  be  levied  on  by  such  process."  Gurram 
T.  Arkansas,  IS  How.  304.  So  it  appears 
from  the  authorities  that  the  plaintiffs  have 
no  equitable  title  to  the  assets  of  tlie  cor- 
poration in  the  bands  of  Burgwyn,  the  treas- 
urer of  the  defendant  company.  The  rela* 
tlons  of  trustee  and  ceatuis  que  tnistent  be- 
tween him  and  the  creditors,  for  the  purposes 
of  this  action,  do  not  exist,  and  the  plain- 
tiffs cannot  Invoke  the  aid  of  the  court.  In 
Its  equitable  jurisdiction,  to  enforce  the  pay- 
ment of  tbe  judgment  recovered  against  the 
defendant  in  this  action  by  an  order  of  the 
court,  on  pain  of  attachment  for  contempt. 
In  Dani^  t.  Owen,  72  N.  O.  340,  where  the 
relation  of  trustee  and  cestui  que  tmst  did 
not  exist,  the  court  below  made  an  order 
that  the  judgment  debtor  should  pay  Into 
court,  on  a  day  certain,  the  amount  of  the 
judgment.  This  court  held  that  the  order 
was  void,  because  of  the  want  of  power 
to  make  it  In  that  case  the  court  said: 
"Under  the  old  equity  system  the  chancel- 
lor had  power  to  order  one  who  held  the 
legal  title  in  trust  for  another  to  execute 
a  deed.  So  he  had  power  to  order  a  defend- 
ant who  held  a  fund  in  trust,  whether  it 
consisted  of  bonds  or  money,  to  pay  "the 
funds"  Into  court,  to  the  end  that  the  fund 
should  be  put  under  tbe  protection  of  the 
court.  This  power  the  court  still  has  under 
the  new  system  In  all  cases  where  there  Is 
the  relation  of  trustee  and  cestui  que  trust, 
and  tbe  land  or  the  fund  Is  In  contemplation 
oi  a  court  of  wpiltj  the  pn^er^  of  tbe 


plaintiff  In  an  action  brought  to  enforce  the 
equity,  and  an  order  made  for  Ibe  execu- 
tion of  a  deed  on  the  payment  of  the  fund 
Into  court  Is  a  lawful  order,  within  tbe 
meaning  of  Battle's  Revisal,  c  24,  S  1>  subd. 
4."  Code,  {  64S,  subd.  4.  The  judge  below 
properly  overruled  the  second  conclusion  of 
law  of  the  referee  allowing  tbe  counterclaim 
of  the  defendants  set  up  in  their  amended 
answer.  Upon  the  facts  found  by  the  referee 
the  defendants,  as  a  matter  of  law,  were 
not  entitled  to  It.  According  to  the  referee's 
finding,  the  counterclaim  embraced  a  tran- 
saction not  connected  with  the  subject  of 
the  action,  tbe  plaintiffs  had  no  connection 
with  it,  nor  ever  had,  and  it  was  for  a  tort 
against  other  persons  than  the  plaintiffs.  AU 
of  the  exceptions  filed  by  the  defendants  to 
the  findings  of  fact  by  his  honor  were  filed 
too  late.  They  were  not  put  In  until  after 
the  court  had  adjourned  for  the  term.  Bat- 
tle V.  Mayo,  102  N.  C.  413,  9  S.  E.  3S4:  Lowe 
v.  Elliott,  107  N.  C.  719,  12  S.  E.  383.  The 
judgment  of  the  court  below  is  affirmed,  ex- 
cept that  part  of  it  which  adjudges  "that 
the  said  W.  H.  S.  Burgwyn,  treasurer,  be, 
and  he  Is  h^^by,  ordered  and  directed  to 
satisfy  the  plaintiffs'  said  recoreiy,  and  the 
costs,  by  paying  the  same  out  of  the  said 
assets."  The  plaintiffs  may,  however,  at 
once  examine,  as  under  the  chapter  of  the 
Code  entitled  "Proceedings  Supplementary 
to  the  Execution,"  W.  H.  S.  Burgwyn  and 
the  other  directors  of  defendant  corporation, 
or  any  other  persons  who  may  have  any  as- 
sets of  defendant  corporation  in  their  hands 
or  under  their  control,  without  any  further 
proceedings,  as  it  appears  from  the  com- 
plaint and  answer  in  this  case  and  the  proof 
that  tbe  defendant  company,  through  Bur- 
gwyn, its  treasurer,  either  received  or  ought 
to  have  received,  at  the  time  of  the  sale  of 
the  defendant  corporation's  property  and 
franchise,  an  amount  from  that  sale  more 
than  the  judgment  recovered  In  this  action, 
and  that  there  is  no  other  creditor,  nor  is 
there  any  other  property  of  the  defoidant 
corporation.  Modified  and  affirmed. 


(lis  N.  c.  sai) 

DURHAM  CONSOLIDATED  LAND  &  IM- 
PROVEMENT CO.  V.  GUTHRIE  et  al. 
(Supreme  Court  of  North  Carolina.  May  16, 

1895.) 

BaLR  0»  IiAHD  —  Pi.ROI.  COSTBACT— RePUDUTIOK 

Bi  Veniike— Recovery  of  Mosbt  Paid. 

1.  Under  Code,  8  1554,  which  requires  eon- 
tracts  for  tbe  Bale  of  land  to  be  in  writinc.  signed 
by  "the  party  to  be  charged  therewith,**  a  con- 
tract signed  by  the  vendor  only  bioda  him,  bat 
□ot  the  veodee. 

2.  Where  a  parol  contract  for  the  sale  of  land 
Ifl  repudiated  by  the  vendor,  the  vendee  may  re- 
cover the  amount  he  has  paid  thereunder. 

3.  A  parol  contract  for  the  sale  of  land  is 
void  only  at  the  instance  of  the  party  who  is  en- 
titled to  and  who  does  plead  the  statute  ot 
fmnds. 

4.  Where  the  vendee  in  a  parol  contract  for 
the  sale  of  land  repudiates  tita  sam^  he  canaot 
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recorer  mooey  Dald  thereaader  from  the  vendor, 
who  is  able  and  willtnK  to  perform  Us  part  of  the 
agreement. 

5.  Where  the  vendee  In  a  parol  contract  for 
the  sale  of  land  repudiates  the  same,  he  cannot, 
in  an  action  brought  12  months  thereafter,  recov- 
er money  paid  on  such  contract,  tbough  the  ven- 
dor has  disposed  of  the  property,  and  is  therefore 
nnable  to  convey  to  the  vendee. 

Appeals  from  soperlor  court,  Durham  coun- 
ty ;  Greena,  Jud^e. 

Action  by  the  Durham  Consolidated  Land 
ft  Improvement  Company  against  W.  A.  Uuth- 
rle  and  others  for  money  due  on  account.  De- 
fendantB  set  up  a  counterclaim.  From  a 
Judgment  against  plaintiff  on  its  claim,  and 
In  favor  of  defendants  for  ^330  on  their 
counterclaim,  plaintiff  and  defendants  ap- 
peal. Affirmed  on  both  appeals. 

The  defendants  hod  contracted  with  Fow- 
ler, Ferrell  &  Hicka  for  certain  landB  in 
Durham  county,  and  held  their  bonds  for 
title  when  the  purchase  money  was  paid. 
In  1S90  the  plaintiff  and  defendants  enter- 
ed Into  the  following  agreement,  marked 
"Exhibit  B,"  concerning  the  same  lands: 
"October  1.  1890.  To  the  Durham  Consoli- 
dated Land  &  Improvement  Company:  We 
will  let  you  take  the  property  at  the  actual 
cost  to  us,  and  on  the  same  terms  aa  we 
bought  It,  which  are  about  as  follows:  Cash 
payments,  $2,500;  ^275  in  one  year  from 
date  of  our  purchase;  $1,600  In  eighteen 
months  from  date  of  our  purchase.  About 
93.000  of  these  time  payments  is  at  6  j(  inter^ 
est;  the  balance  at  S  i.  You  are  to  be  at 
all  expense  of  advertising  and  selling  the 
property,  and  putting  it  in  proper  condition 
for  sale  to  the  best  advantage,  by  opening 
streets  and  making  wliatever  improvementa 
is  necessary  to  sell  the  property  in  one 
year  from  date;  and.  after  deducting  the 
actual  expenses  only  from  the  proceeds  of 
sale,  the  recualnder  of  the  proceeds  is  to  be 
equally  divided  between  us  and  yourselves. 
(Signed]  S.  T.  Morgan,  for  Guthrie.  Carr 
and  Slorgan."  The  plaintiff  accepted  the 
above  proposition;  paid  the  cash  sum  of 
$2,500;  took  possession  of  the  lands,  cut 
and  carried  away  wood,  trees,  etc.;  received 
rents;  and  remained  In  possession  for  more 
than  12  montba  In  March,  1802,  the  de- 
fendants notified  the  plaintiff  that  they  (de- 
fendants) were  sued  by  Ferrell  for  his  money 
then  just  due,  and  added:  "We  request  you 
to  comply  with  the  terms  of  our  contract 
with  you,  and  make  payment  of  the  pur- 
chase money,  and  take  title  deeds  for  all 
the  property."  Nothing  n»ore  was  paid  or 
done  by  the  plaintiff,  and  In  the  spring  of 
1892  the  defendants  resumed  possession  of 
the  lands.  Afterwards  the  plaintiff  demand- 
ed that  the  $2,500  be  paid  back,  which  was 
refused  by  defendants.  In  September,  1893, 
the  plaintiff  commenced  this  action  to  recov- 
er the  $2,500,  and  filed  Its  complaint,  which 
the  defendants  answered,  and  set  up  a  coun- 
terclaim for  the  value  of  wood,  timber,  rent, 
etc.,  received  during  the  plaintiff's  posses- 


sion. HlB  btmor  sabmlttedtliese  Issues:  "(1) 
Are  the  defendants  Indebted  to  the  plaintiff; 
If  so,  In  What  sum?  No.  What  is  the 
valne  of  the  timber  and  rents  receired  by 
the  plaintiff  from  the  lands  described?  $330." 
The  court  rendered  judgment  In  fiiTor  of 
the  defendants  according  to  the  verdict,  and 
each  party  appealed. 

F.  H.  Busbee  and  Shepherd,  Manning  & 
Foushee.  for  plaintiff.  J.  W.  Graham  and 
Boone  &  Boone,  for  defendants. 

FAIRCLOTH,  C.  J.  We  find  from  an  ex- 
amination of  the  record  that  the  main  ques- 
tion is,  can  the  plaintiff  recover  bsuci  the 
$2,500,  paid  in  part  performance  of  the 
agreement  set  out  in  the  statement  of  the 
case?  The  action  does  not  seek  to  enforce 
the  contract,  but  to  recover  back  the  money 
paid;  and  the  complaint  alleges  that  the 
written  agreement  Is  defective  in  Its  de- 
scriptive part,  and  la  therefore  void  by  the 
statute  of  frauds,  and  cannot  be  enforced 
against  the  defendants  by  a  bill  for  specific 
performance.  The  defendants  answer,  and 
say:  When  you  perform  your  agreement, 
we  are  ready,  willing,  and  able  to  perform 
our  part,  by  giving  yon  good  fee-simple 
deeds,  according  to  the  true  boundaries, 
which  are  well  known  to  and  recognized  by 
you,  by  reason  of  your  acceptance  and  pos- 
session of  the  lands  for  more  than  12 
months.  The  plaintiff's  position  rests  upon  a 
mlsconc^tion  of  the  statute  of  frauds  (C'o«i<' 
i  1554).  The  statute  only  requires  that  tbo 
contract  shall  be  in  writing,  and  signed  by 
"the  party  to  be  charged  therewith."  So 
that  if  A.  contracts  in  writing  to  sell  a  tract 
of  land  to  B„  whose  promise  to  pay  Is  not 
In  writing,  A.  would  be  bound  to  perform, 
but  B.  would  not,  if  he  saw  proper  to  avail 
himself  of  the  statute.  Love  v.  Welch,  i)T 
N.  C.  200,  2  S.  B.  242.  If  A.  and  B.  contract 
for  the  sale  of  land  by  parol,  and  the  tendor 
elects  to  repudiate  the  contract,  the  vendee 
may  recover  back  the  amount  he  lias  paid 
under  the  contract.  Wllkle  v.  Womble,  90  N. 
O.  254.  A  parol  contract  for  land  is  not 
Told,  except  at  the  instance  of  the  party  who 
Is  allowed  to  and  does  plead  the  statute, 
and  neither  party  who  repudiates  the  con- 
tract can  take  any  advantage  or  benefit  un- 
der It  The  repudiator  Is  left  In  the  condi- 
tion In  which  he  finds  himself  at  the  time 
of  the  abandonment.  The  plaintiff  cannot 
recover  in  assumpsit,  because  it  Is  admitted 
that  it  had  a  special  contract  and  so  long 
as  It  exists  It  cannot  fall  back  on  the  com- 
mon counts.  The  cases  of  Green  v.  Railroad, 
77  N.  C.  95,  and  Fonst  v.  Shoffner,  Phil.  Eq. 
242,  are  on  "all  fours"  with  the  case  before 
ns.  In  the  first  case.  It  was  agreed  verbally 
that  defendant  would  convey  a  certain  tract 
of  land  to  the  plaintiff  as  soon  as  be  would 
deliver  to  defendant  an  agreed  number  of 
cords  of  wood.  Plaintiff  delivered  a  part  of 
the  wood,  and  quit,  and  sued  defendant  for 
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tbe  ralne  of  so  mach  wood  as  he  had  de- 
livered. Defendant  said,  "I  am  ready  and 
able  to  flTe  yon  a  good  title  to  the  land  as 
soon  as  yon  perform  your  part  of  the  con- 
tract," and  the  court  held  that  plaintiff  conld 
not  recover.  It  was  conceded  that  defend- 
ants had  otherwise  disposed  of  the  land  be- 
fore this  action  was  begun,  and  it  was  urged 
by  counsel  that.  Inasmuch  as  defendants 
were  not  In  a  position  to  convey  the  title 
to  plalnticr  at  that  time,  therefore  the  plain- 
tiff ought  to  recover.  That  argument  Is  with- 
out force,  because  it  Ignores  the  fact  that 
more  than  12  months  prior  thereto  the  plain- 
tiff, upon  demand,  had  failed  to  perform  Its 
obligation  then  past  due,  and  It  would  have 
been  unreasonable  to  require  defendants  to 
hold  their  property  in  an  unproductive  state 
untu  it  suited  the  pleasure  of  the  plaintiff  to 
make  the  first  move.  We  think  it  unneces- 
sary .to  consider  the  numerous  other  points 
raised  at  the  trial  and  on  the  argument,  for, 
assuming  each  and  every  one  of  them  in 
favor  of  tbe  plaintiff,  with  the  question  above 
settled  as  it  is,  the  result  would  be  the  same. 
Judgment  affirmed. 

In  Defendants'  Appeal  In  Same  Case. 

This  appeal  is  dependent  upon  the  same 
facts  as  are  found  in  the  plaintiff's  appeal. 
The  defendants  recovered.  In  the  opinion  of 
the  Jury,  the  value  of  the  actual  damages  to 
their  property,  and  asked  for  the  profits 
which  they  thought  would  have  been  real- 
ized if  the  plaintiff  had  pressed  its  specn- 
lations  with  more  energy.  In  accordance  with 
the  agreement.  His  honor  thonght  these  were 
too  nncertattt  and  too  near  out  of  sight, 
and  In  this  we  agree  with  him.  Aflbrmed. 


die  N.  C.  472) 

BALSLBT  v.  BALSLBT  et  aL 
(Supreme  Oonrt  ot  North  Carolina.    May  16, 
1895.) 

Suit  to  Conbtrdb  Will — Jiibisdiotioh  —  Gbaht 

OF  FUHTBER  RbLIBF. 

1.  Tbe  superior  court  has  jnriBdictioa  of  a 
suit  an  adminigtrator  for  the  construction  of 
the  will  whtD  the  adminifltrator  haB  tbe  personal 
assets  in  hand,  ready  for  distribution,  and  the 
will,  while  providing  for  an  equal  distribution  of 
the  estate,  does  not  clearly  show  whether  the 
debts  of  the  distributees  are  released,  or  are  to 
be  iocladed  as  a  part  of  the  personal  assets  for 
distribution. 

2.  A  court  of  equitr,  havin?  properly  taken 
jurisdiction  of  a  suit  to  construe  a  will,  may  or- 
der a  vahiatloD  of  the  real  estate,  if  this  is  nec- 
eHaarr  in  order  to  afford  complete  relief,  though  it 
involve  the  granting  of  a  remedy  ordinarily  grant- 
ed in  a  spedal  proceeding. 

Appeal  from  superior  court,  Guilford  county; 
Hoke,  Judge. 

Action  by  T.  E.  Balsl^,  executor,  against 
William  Q.  Balsley  and  others,  for  the  con- 
struction of  a  will.  From  a  Judgment  for 
plaintiff,  defoidants  appeaL  Affirmed. 

MacRae  &  Day,  for  appellants.  Dillard  & 
King  and  Sh^herd  &  Buabee,  for  appellee. 


AVERT,  J.  The  frequent  filing  of  bills, 
under  the  old,  and  Institutions  of  actions  in 
the  nature  of  bills  in  equity  under  the  new, 
practice,  by  executors  and  trustees,  against 
those  entitled  to  the  beneQcIal  interests,  for 
the  purpose  of  obtaining  a  construction  of 
wills,  have  led  to  the  thorough  crystallization 
of  the  leading  principles  governing  causes  of 
this  kind. 

1.  Only  such  questions  will  be  determined 
by  the  court  as  It  is  necessary  to  settle  in  or- 
der to  protect  tbe  fiduciary  In  the  discharge 
of  his  present  duty.  Tyson  v.  Tyson,  100  N. 
C.  360,  6  S.  E.  707;  Tayloe  v.  Bond,  Busb. 
Eq.  5. 

2.  The  courts  will  not  assume  jurisdiction, 
exc^  where  there  Is  a  present  existing  ques- 
tion of  right  to  be  acted  upon,  the  determina- 
tion of  which  can  now  be  made  the  subject- 
matter  of  a  decree.  They  will  not  advise  as 
to  tbe  past  conduct  of  an  executor,  nor  as  to 
the  future  and  contingent  rights  of  legatees. 
Tayloe  V.  Bond,  supra;  Little  t.  Thome.  93 
N.  C.  69. 

3.  The  trustee  who  seeks  advice  as  to  the 
disposition  of  proper^  or  the  distribution  of 
a  fund  must,  as  a  rule,  have  It  In  his  pos- 
session, so  that  the  order  of  the  court  may  be 
carried  out  Fertdns  t.  Galdwdl,  77  N.  O. 
433. 

While  the  advisory  jurisdiction  of  tbe  courts 
cannot  be  invoked  to  elicit  an  opinion  or  an 
abstract  question,  yet,  where  the  court  has 
properly  taken  cognizance  of  a  case  for  the 
settlement  of  another  controverted  point,  for 
the  proper  determlnatlM  of  which  It  inciden- 
tally iMcomes  necessary  to  place  a  construc- 
tion on  a  will,  the  courts,  acting  upon  a  fa- 
miliar rule  of  equity  practice,  make  an  excep- 
tion to  the  general  rule.  Little  v.  Thome,  su- 
pra. The  executor  had  in  band  tbe  sum  of 
$5,727.47,  arising  from  the  sale  of  the  personal 
property  aftw  paying  the  debts  of  the  tes- 
tator and  tbe  costs  of  administration.  The 
leading  purpose  of  the  testator  to  make  an 
eqnal  division  of  all  of  his  estate,  real  and 
personal,  except  a  specific  legacy  of  $500,  Irft 
In  trust  for  his  granddaughter,  Mary  B.  Atkin- 
son, Is  clearly  expressed  in  the  will,  and  must 
be  carried  out  if  it  is  In  the  power  ot  the  court 
to  do  80.  Lasslter  v.  Wood.  63  N.  O.  860; 
King  V.  Lynch,  74  N.  C.  364;  Alexander  v. 
Summey,  66  N.  C.  577,  There  was  no  Intent 
expressed  to  treat  as  advancements  the  in- 
debtedness of  his  children,  nor,  on  tbe  other 
hand,  to  liave  any  such  debt  left  out  of  an 
account  of  advancements  or  released.  The  de- 
fendant Charles  T.  Balsley,  one  of  the  sons 
of  the  testator,  was  indebted  to  the  estate  in 
tbe  aggregate  sum  of  $2,885.87,  with  Interest 
on  various  smaller  sums,  making  up  that  ag- 
gregate from  various  dates.  His  creditors, 
who  are  defendants,  and  who  appealed  from 
the  Judgment  of  the  court,  contended  that  the 
Indebtedness  of  Charles  ought  not  to  be  added 
In  order  to  arrive  at  the  aggregate  value  or 
the  real  and  personal  property,  and  make  an 
equal  division  of  the  same,  but  that,  leaving 
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his  Indebtedness  out  of  the  estimated  value  of 
the  whole  estate,  Charles  -was  entitled  to  re- 
ceive one-fourth.  The  execntor  waa  advised 
that  the  amount  of  this  Indebtedness  should  ue 
added  to  ascertain  the  value  of  the  estate,  and 
deducted  from  the  one-fourth  thereof  In  de- 
termining the  amount,  if  anything,  coming  to 
Charles.  When  the  executor  sought  to  dis- 
tribute the  tmat  fund  arising  from  the  sale 
of  the  personalty,  and  left  after  the  payment 
of  debta  and  expenses,  he  was  confronted 
with  some  controverted  questions,  about  which 
be  had  a  right  to  ask  the  advice  of  the  court 
for  his  own  present  protection.  But,  if  the 
Indebtedness  of  Cbarles  was  to  be  charged 
against  blm  as  an  advancement,  tbe  executor 
conld  not  determine  without  some  authorita- 
tive valuation  of  the  entire  real  estate  wheth- 
er, after  deducting  the  debt  from  one-fourth  of 
the  aggregate  sum  ascertained  by  adding  to- 
gether the  balance  in  hand  arising  from  the 
sale  of  the  personalty,  the  sums  due  from  ithe 
helrsand  distributees, and  theestimated  value 
of  the  real  estate,  there  would  be  any  excess 
on  hand  due  to  Charles.  Then,  If  there  should 
be  any  excess,  it  would  become  necessary  to 
know  what  portion.  If  any,  should  be  treated 
as  exempt  from  his  debts,  and.  If  treated  as  a 
hom^tead,  how  the  fund  should  be  disposed 
of  for  the  benefit  of  Charles  and  his  creditors. 

But  the  defendants  assign  as  error  the  order 
that  the  land  be  sold  for  the  purpose  <rf  mak- 
ing an  equal  distribution  under  the  will.  It 
is  declared  by  tbe  court  In  express  terms, 
however,  that  It  was  made  "by  consent  of  par- 
ties"; and  It  is  manifest,  therefore,  that  no 
exception  can  be  taken  to  the  sale  at  this  late 
day.  So  the  whole  fund  Is  now  in  hand,  and 
it  remains  to  determine  what  Interest  Charles 
or  such  of  the  defendants  as  are  bis  creditors 
have  to  Its  distribution. 

We  think  that  the  motion  to  dismiss  for 
want  of  Jurisdiction  was  properly  refused. 
Tbe  executor  set  forth  facts  suffldoit  to  show 
that  he  had  a  right  to  ask  the  advice  of  the 
court  as  to  the  distribution  of  the  fund  already 
in  band,  and.  when  It  was  made  to  appear 
that  the  advice  could  not  be  given  without 
first  ascertaining  and  determining  the  value 
of  the  real  estate,  the  court,  having,  in  the  ex- 
ercdse  of  Its  equitable  Jurisdiction,  once  taken 
rightful  cognizance,  was  empowered  and  re- 
quired to  afford  complete  relief,  even  though 
it  incidentally  involved  the  granting  of  a  rem- 
«dy  ordinarily  administered  by  tbe  court  in  a 
special  proceeding.  We  have  seen  that,  where 
tbe  court  takes  cognizance  for  a  different  pur- 
pose, it  will  incidentally  construe  a  will  In 
order  to  afford  the  relief  to  which  a  party  is 
entitled;  and  so,  In  the  case  at  bar,  the  court, 
finding  It  necessary  to  determine  the  value  of 
the  land,  was  authorized  to  have  it  ascertained 
In  the  way  provided  by  law.  We  are  relieved 
from  the  necessity  of  determining  whether 
tbe  heirs  could  have  Insisted  on  an  actual  par- 
tition of  the  land  by  commissioners  instructed 
to  ascertain  the  aggregate  value  of  It,  and.  if 
tt  should  become  apparoit  that  the  debt  of 


Charles  wbold  amount  ta  more  than  the  value 
of  a  share,  to  divide  It,  as  near  as  might  be 
practicable.  Into  three  equal  shares,  to  tbe 
other  heirs  entitled  undo*  the  will.  The  court, 
by  consent  of  all  parties,  ordered,  In  the  prog- 
ress of  this  litigation,  that  the  land  be  8<^d; 
and  tbe  fund,  which  ^ands  in  place  of  It,  Is 
now  subject  to  the  <»der  of  the  court.  Just  as 
the  residue  of  the  proceeds  of  the  sale  of  pra- 
sonalty  bas  been  from  the  filing  of  the  com- 
plaint. The  voluntary  consoit  of  all  parties 
Interested  to  the  or^r  of  sale  likewise  dis- 
penses with  the  necessity  for  considering  or 
dlscnssing  the  question  whether  the  terms  of 
the  wUl  are  such  as  to  give  the  executor,  by 
implication,  power  to  seU.  It  is  Immaterial, 
In  view  of  the  assent  of  the  parties  to  the 
sal^  whether,  In  the  face  of  objection,  Qie 
executor  would  have  beoi  de^ed  authorized, 
by  bnpUcation,  to  sdl  in  ordw  to  carrj  out 
the  leading  purpose  of  the  testator  to  make 
all  of  the  four  devises  equal,  or  whether,  in 
the  way  indicated,  some  of  the  devisees  might 
have  demanded  actual  partition.  If  Charies 
Balsl^'s  indebtedness  exceeds  his  share  of 
the  estate.  It  would  seem  that  the  court  pro- 
vided f<Mr  the  disposition  of  the  fund  in  the 
manner  pointed  out  as  proper  In  Vanstory  v. 
Thornton,  112  N.  C.  196.  17  S.  S.  6«6,  and 
the  cases  dted  by  the  Justice  who  delivered 
tbat  o^nloQ.   We  tblnk  there  was  no  error. 


<m  N.  0. 1) 
PARKE7R  T.  BBASLBT  et  ux. 
(Supreme  Court  of  North  Carolina.    Matdi  12. 
1895.) 

MoRTGAOE— Effect  of  Tbspbs— IiIBK. 

1.  The  tender  by  a  mortgagor  of  the  amount 
due  npoD  a  mortgage,  after  maturity,  without 
payment  into  court,  stops  interest  and  costs  after 
tender,  bat  does  not  discharge  the  lien  of  the 
mortgage. 

2.  An  action  for  possession  of  land  on  de- 
fault in  a  mortgage,  or  for  Judnnrat  for  the 
debt  to  be  discharged  upon  snrrender  of  the  land 

or  its  sale  under  order  of  coort,  to  which  defend- 
ant pleads  a  discharge  of  the  Hen  by  tender  and 
refnsal,  and  asks  that  the  mortgage  be  declared 
satisfied,  is  an  action  for  equitable  relief. 

Appeal  from  superior  court,  Hertford  coun- 
ty; Armfield,  Judge. 

Action  by  A.  I>.  Parker  against  J.  N. 
Beasley  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

The  defendants,  J.  N.  Beasley  and  wife, 
Mary  A.  Beasley,  borrowed  money,  and 
gave  their  promissory  note  for  the  same, 
payable  to  R.  B.  Beale,  on  January  1,  1890, 
and  executed  a  mortgage,  duly  probated  and 
recorded,  on  a  certain  tract  of  land  belong- 
ing to  said  Mary,  to  said  R.  B.  BeaJe,  to  se- 
cure the  payment  of  their  said  note,  with 
the  usual  power  of  sale  In  case  of  default 
In  such  payment;  and  on  the  14th  of  April, 
1891,  said  Beale  assigned  the  note  to  the 
plaintiff.  On  the  28th  of  October,  1891, 
Beale,  the  mortgagee,  offered  said  land  for 
sale  under  the  power  and  according  to  tbe 
provialona  of  said  raortgace,  when  the  plain- 
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tiff  bid  It  off,  and  offered  to  pay  by  soiren- 
deilng  bU  note  and  mortgage.  The  mort- 
gagee decUned  to  make  a  deed,  and  the  de- 
fendants did  not  pay  the  money.  The  de- 
fendants, on  the  27th  of  October,  1891,  or  on 
the  day  of  said  sale,  tendered  to  the  plaln- 
ttfl's  authorized  attorney  the  amount  of 
^Jndpal,  interest,  and  cost  then  due,  which 
w&a  refused  by  said  attorney.  It  was  found 
by  the  Jnry  that  there  was  no  sale  under 
the  power  In  said  mortgage,  and  that  the 
tender  was  made  as  stated.  On  the  30th  of 
September,  1892,  the  plaintiff  Instituted  this 
action  (1)  for  possession  of  tbe  land;  (2)  for 
Judgment  against  defendants  for  the  amount 
of  said  note,  **to  be  dlschai^ed  upon  the  sur- 
render of  tbe  said  land  or  the  sale  thereof 
under  an  order  of  the  court,  and  for  costs 
and  any  other  necessary  relief."  The  de- 
fendants filed  an  answer,  averring,  among 
other  things,  that  on  tbe  said  27th  of  Octo- 
ber, 1891,  the  defendants  legally  tendered 
the  amount  then  dne  the  plaintiff  to  bis  at* 
tomey,  which  was  refused.  The  defend- 
ants prayed:  First,  that  plaintiff  recover 
judgment  only  against  the  defendant  J.  N. 
Beaaley,  and  for  tbe  amonnt  dne  on  October 
27,  1891,  the  date  of  said  tender;  second, 
that  said  land  be  discharged  from  any  lia- 
bility for  the  payment  of  said  note,  and 
that  said  mortgage  be  declared  satisfied. 
At  the  trial  tbe  plaintiff  had  judgment  for 
the  amount  of  his  note,  with  interest  and 
costs  which  were  due  on  the  paid  day  of 
tender,  and  declaring  aald  judgment  to  be  a 
Hen  upon  said  mortgaged  land,  with  an  or- 
der that  after  90  days  the  said  land  be  sold 
to  satisfy  said  judgment,  and  to  pay  over 
any  balance  to  defendants.  To  this  judg- 
ment the  defendants  excepted,  "because  tbe 
court  declined  to  bold  that  tbe  tender  dis- 
charged the  lien  of  tbe  mortgage  on  the 
land."  and  appealed. 

B.  B.  Wlnborne,  for  appellants.  L.  L. 
Smith,  for  appellee. 

FAIRCLOTH,  O.  J.  A.  makes  a  promis- 
sory note  to  B.  for  borrowed  money  payable 
on  a  day  certain,  and,  to  secure  It,  he  and 
bis  wife  give  B.  a  mortgage  on  land,  duly 
registered,  and  the  money  is  used  In  im- 
proving the  mortgaged  premises.  After  ma- 
turity of  the  debt  and  before  any  sale  or 
foreclosure  proceedings  begun,  the  mortga- 
gor tenders  to  the  mortgagee  the  amount 
then  due,  principal,  interest,  and  costs  then 
lncurred,andthe  mortgagee  refuses  to  accept 
tbe  tender  and  surrender  bis  note  and  mort- 
gage. Does  this  tender  discharge  the  lien 
on  the  mortgaged  land?  The  above  state- 
ment discloses  the  only  question  prraented 
in  the  record  In  the  present  action.  It  does 
not  appear  that  the  money  tendered  was 
deposited  anywhere,  nor  that  it  was  fcept 
ready  for  tbe  plaintiff  In  case  of  demand, 
nor  that  it  was  tendered  at  the  trial.  Tbe 
plaintiff  imtltated  tbli  action  for  possession 


of  the  land,  and  to  recover  a  judgment  on 
the  note,  and  for  a  decree  condemning  and 
ordering  said  land  to  be  sold  to  satisfy  his 
Judgment.  The  defendants  pleaded  tbelr 
tender,  among  other  things,  and  relied  on  It 
as  a  discharge  of  the  mortgage  lien.  At  tbe 
trial  tbe  plaintiff  had  judgment  for  the 
principal  money  and  Interest  and  cost  prior 
to  the  day  of  tender,  and  also  an  order  to 
sell  the  land  to  satisfy  the  judgment  The 
dofendaot  Beasley  excepted,  "because  the 
conrt  declined  to  hold  tliat  the  tender  dis- 
charged the  lien  of  the  mortgage  on  the 
land,"  and  appealed.  The  effect  of  a  legal 
tender  In  case  the  security  bad  been  wholly 
personal  is  not  presented,  and  we  express  no 
opinion  on  that  question;  nor  Is  the  effect 
of  a  tender  made  before  or  at  maturity 
(called  the  "law  day"  In  case  of  a  mortgage 
security)  presented. 

We  are  not  aware  that  the  question  now 
before  us  has  ever  been  directly  presented 
to  this  conrt  In  some  of  onr  slstw  states, 
either  by  statute  or  judicial  ruling,  the 
mortgage  Hen  Is  held  to  be  only  a  mere  se- 
ctirlty  or  pledge,  with  the  title  remaining  In 
the  mortgagor,  and  that  a  tendw  kept  in- 
tact discharges  tbe  Uen,  and  in  some  that 
the  debt  Is  discharged  because  tbe  condition 
of  tbe  mortgage  contract  Is  performed,  and 
that  the  title  of  tbe  mortgagor  Is  complete 
without  reconveyance  or  other  equivalent 
act  This  Is  the  result  of  the  harsh  rule  of 
the  common  law.  But  In  those  states.  If  the 
mortgagor  should  call  on  tbe  conrt  of  chan- 
cery to  remove  the  cloud  on  his  title,  or  to 
work  out  any  other  object  he  Is  required  to 
pay  the  debt  on  the  principle  that  he  must 
do  equity  If  he  asks  for  It  In  the  state  of 
New  York,  after  several  cases  much  consid- 
ered. It  was  finally  settled  by  a  divided 
court  in  Kortright  Cady,  21  N.  T.  343, 
that  a  tender,  although  not  kept  good,  made 
after  tbe  law  day,  at  any  time  before  foreclo- 
sure, discharges  the  Hen.  In  a  few  other 
states  tbe  same  doctrine  prevails,  but  they 
all  rest  on  the  holding  that  the  mortgage  Is 
a  mere  security  or  pledge,  without  any  l^al 
title  in  the  mortgagee.  The  several  ded- 
slons  In  such  states  present  various  phases 
■of  the  question.  In  New  York,  In  Tnthlll  v. 
Morris,  81  N.  Y.  99,  which  was  an  action  to 
restrain  a  sale  and  to  have  the  mortgage 
cancded  of  record,  on  the  ground  that  the 
amount  of  the  mortgage  had  been  duly  ten- 
dered and  refused,  the  court  say:  "A  party 
coming  Into  equity  for  affirmative  relief 
must  himself  do  equity,  and  this  would  re- 
quire that  he  pay  the  debt  secured  by  tbe 
mortgage  and  the  costs  and  interest  at 
least  up  to  the  time  of  the  tender.  Tbe 
most  that  could  be  equitably  claimed  would 
be  to  relieve  the  debtor  from  the  payment  of 
Interest  and  cost  sabsequently  accruing,  and, 
to  entitle  him  to  this  relief,  he  should  have 
kept  his  tender  good  from  the  time  It  was 
mode."  And  tbwe  are  many  similar  ded^ 
■Ions  In  those  states. 
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Bat  it  iB  claimed  tbat  tbifi  present  action  Is 
not  one  for  equitable  relief.  We  think  tliis 
iB  a  misapprehension.  It  la  trae  that  it  la 
an  action  for  posseB^on,  tor  Judgment  for 
the  amount  of  the  debt,  "to  be  discharged 
upon  the  surrender  of  the  said  land,  or  the 
cale  thereof  under  an  order  of  the  conrt, 
and  for  costs  and  any  otherneceBsary  relief ";- 
and  the  defendants,  after  pleads  tender  and 
refusal,  pray  the  conrt  "that  said  land  be 
discharged  from  any  llabtUty  for  the  pay- 
ment of  said  note,  and  that  eaid  mortgage 
be  declared  satisfied."  Here  both  parties 
are  asking  the  court  to  do  things  wiilch  a 
court  of  lav  could  not  do.  Before  the  oon- 
stltatlon  of  186S,  nether  pbr^  could  get 
any  equitable  relief  except  by  a  bill  In  equi- 
ty* but  under  that  constitution  and  the  Oode 
either  party  can  assert  and  obtain  his  equi- 
table relief  In  any  aetlm  at  law  by  the  oth- 
er  party,  thus  expediting  buBiness  and  saT- 
ing  costs;  aud  the  moment  either  party,  by 
his  pleadings,  sets  out  and  asks  equitable 
relief,  the  court  of  equity  acquires  jurisdic- 
tion, (dears  the  debt,  and  adjusts  all  equi- 
ties between  the  i>artles;  ahd  this  Tlew 
clearly  embraces  the  present  case.  In  a 
much  larger  number  of  the  states  we  think 
the  rule  Is  diCTerent  from  that  In  New  York. 
In  North  Carolina  the  mortgagee  has  the  le- 
gal estate,  and  the  mortgagor  is  the  equi- 
table owner.  Until  the  day  of  redemption 
Is  past,  he  may  pay  the- money  according  to 
the  proviso  in  the  contract,  and  avoid  the 
conveyance  at  law,  and  this  is  termed  his 
l^al  right  of  redemption.  After  the  day  of 
redemption  Is  past,  he  has  still  an  equity  of 
redemption,  which  is  a  continuance  of  his 
old  estate.  HemphlU  v.  Rom,  66  N.  C.  477; 
Goleb.  Coll.  Becur.  S  157,  says  there  are  few 
states  where  the  mortgage  is  regarded  as 
merely  subsidiary  to  the  debt,  an  incident 
to  the  principal,  the  shadow  which /follows 
and  depends  uiwn  the  sulxrtance.  "This  Is 
not  the  view  taken  in  this  state  of  these 
relations,  nor  Is  it  in  harmony  with  the  gen- 
eral course  of  adjudications  elsewhere.  The 
note  Is  the  personal  obligation  of  the  debtor. 
The  mortgage  is  a  direct  appropriation  of 
property  to  Its  security  and  payment"  Cape- 
hart  V.  Dettrick.  91  N.  G.  344.  353.  The  mort- 
gagee may  at  any  time  take  or  recover  pos- 
session of  the  mortgaged  land,  unless  ex- 
pressly forbidden  by  the  terma  of  the  deed 
or  by  necessary  Implication.  1  Jones,  Mortg. 
i  58. 

With  this  view  of  the  mortgagee's  estate 
and  its  incidents,  what  Is  the  effect  of  the 
tender  relied  on  in  this  case?  Does  It  dis- 
charge the  lien?  The  burden  of-  showing 
tender  and  refusal  is  on  the  party  pleading 
It  The  defendants  can  derive  no  benefit 
from  their  plea  of  a  i:ender,  because  H  Is  not 
accompanied  by  a  payment  Into  court  of  the 
amount  admitted  to  be  doe.  State  v.  Briggs, 
65  N.  a  158.  We  have  also  omitted  to  notice 
that  a  plea  of  tender  is  incomplete  unless 
accompanied  by  a  payment  of  the  sum  tea- 


dered  into  court  Terrell  t.  Walker,  Id.  91. 
It  was.  insisted  that  in  the  opinion  of  Fear- 
aon,  C  J.,  In  Capeheart  v.  Biggs,  77  N.  O. 
264,  by  the  expression,  "The  plaintiff  might 
Invalidate  a  sale  made  under  the  power  by 
proof  that  before  the  sale,  or  even  on  the 
day  of  sale,  he  tendered  the  balance  due 
with  the  npenses  incurred,"  we  must  as- 
sume that  he  meant  a  tender  kept  good  by 
payment  into  court,  especially,  as  tai  Cope  v. 
Bryson,  1  Winst  112,  he  had  already  said 
that  defendant  must  idead  'tender  and  re- 
fusal and  "always  raady,*  and  pay  the  mon- 
ey into  court,  and  take  a  rule  on  the  plain- 
tiff to  take  it  or  proceed  furthw  at  his  peril." 
In  Shields  v.  Losear,  34  N.  J.  Iaw,  496,  it  is 
held:  "But  an  unaccepted  tendw  of  the 
mortgage  money,  made  after  the  day  pre- 
scribed In  the  mortgage,  will  not  affect  the 
lien  of  the  mortgage  on  the  land.  It  Is  nei- 
ther performance  of  the  condition  nor  pay- 
ment or  satisfaction  of  the  debt  Its  only 
effect  will  be  to  Btop  the  ninnlng  of  Inter- 
est, and  to  subject  the  mortgagee  to  the 
costs  of  a  redemption  by  bill  in  equity."  In 
Blssell  V.  Heyward,  96  U.  S.  580.  It  Is  stated 
that,  "to  have  the  effect  of  stopping  Intereet 
or  costs,  a  tender  must  be  kept  good;  and 
it  ceases  to  have  that  effect  when  the  mon- 
ey Is  used  by  the  debtor  for  other  purpose." 
A  plea  of  tender  not  accompanied  by  profert 
In  curia  Is  bad.  Soper  v.  Jones,  66  Md.  503. 
A  tender  after  default  does  not  discharge 
the  lien  of  a  mortgage,  although  sufficient  in 
amount  When  a  tender  Is  made  after  the 
day.  It  should  be  kept  good.  Grain  v.  Mc- 
Goon  (IlL)  18  Am.  Law  Heg.  178;  Merritt 
V.  Lambert,  7  Paige,  344;  Maynard  v.  Hunt, 
5  Pick.  240;  Matthews  v.  Undsay,  20  Fla. 
978.  A  tender,  to  prevent  the  running  of  In- 
terest, must  be  continuing.  Using  the  mon- 
ey after  refusal  by  the  creditor  to  receive 
It  destroys  this  attribute  of  a  legal  tender. 
Gray  v.  Angler,  62  Ga.  596.  In  tender,  where 
the  money  Is  brought  into  court,  and  de- 
posited and  left  with  the  plaintiff,  he  is 
entitled  to  cost  only.  Shiver  v.  Johnson,  02 
Ala.  37.  A  tender  of  payment,  to  be  effectu- 
al, must  be  kept  good,  and  be  ready  at  any 
time.  To  get  the  benefit  of  a  tender,  the 
money  must  be  placed  in  the  custody  of 
the  court,  so  that  it  may  be  awarded  to  the 
party  to  whom  it  rightfully  belongs.  Frank 
V.  Pickens,  69  Ala.  369.  The  general  rule  Is 
that  In  a  plea  of  tender  it  must  be  accom- 
panied with  an  averment  that  the  defendant 
was  and  stIU  Is  ready  to  pay  It,  and  that  the 
money  is  produced  In  court  2  Greenl.  Ev. 
pt  4,  589.  The  payment  of  money  Into  court 
isanadmissionoflDdebtednessto  the  amount 
paid  In,  and,  whatever  may  be  the  result  of 
the  trial,  the  money  belongs  to  the  plalntlQf, 
and  the  party  paying  it  In  loses  all  right  to 
It  25  Am.  &  Eng.  Enc.  Law,  943.  It  ie  sel- 
dom that  a  case  of  absolute  refusal  after 
tender  is  made  out,  for  It  la  generally  at- 
tended with  drcumstaneoi  that  explain  the 
refnsaL 
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TTpon  the  velgbt  of  cnrrent  authorities, 
and  upon  general  reasoning  and  a  doe  re- 
gard  for  fair  dealing,  we  aro  of  opinion  that 
the  defendants'  plea  of  tender  was  not  aTail- 
able,  except  to  stop  Interest  and  save  them 
costs  after  the  tender,  which  was  accorded 
to  them  at  the  trial.  To  decide  otherwise 
might  be  to  let  the  defendants  keep  their 
money,  discbarge  the  security,  and  the  plain- 
tiff get  nothing  from  any  quarter.  This 
would  be  monstrous.  The  law  contemplates 
the  payment  of  just  debte.  We  see  no  error 
in  the  Judgment  below.  Affirmed. 

CLARK,  J.  (dissenting).  The  defendants, 
whose  land  was  advertised  for  sale  under  a 
mortgage,  tendned  the  creditor's  attorney 
"all  that  was  due  and  all  costs."  The  attor- 
ney refused  to  take  this,  unless  the  mortga- 
gor would  in  addition  pay  his  fee.  This  not 
being  done,  he  sold  the  land;  the  plaintiff 
bought,  and  brings  this  action  for  ejectment 
The  question  presented  is  whether  this  tender 
discharged  the  Hen,  not  the  debt;  for.  if  it 
did  not  discharge  the  mortgage,  a  purchaser 
at  a  sale  thus  made  und^*  It  would  acquire  a 
good  title,  and  mortgagors  in  such  cases 
would  be  at  the  mercy  of  the  exactions  of  the 
creditor  or  his  counsel.  This  not  only  would 
subject  mortgagors  to  a  liability  to  be  thus 
squeezed  rather  than  bear  the  annoyance  and 
additional  cost  of  a  sale  under  the  mortgage 
with  payment  of  the  commission  to  the  trus- 
tee for  selling,— of  Itself  often  a  considerable 
burden,— but  frequently  the  exaction  would 
be  submitted  to,  rather  than  lose  the  oppor- 
tunity of  a  private  sale  to  a  party  who  might 
buy  the  land  if  disincumbered.  If  a  tender 
by  the  mortgagor  of  the  full  amount  due  will 
not  discharge  the  lien,  but  the  acceptance 
thereof  by  the  mortgagee  is  necessary  to 
have  that  effect,  then  the  mortgagee,  by  de- 
clining to  receive  the  payment,  can  (as  in  this 
case)  add  to  the  Hen,  by  his  own  wrongful 
act,  the  costs  of  the  sale  and  the  commission 
for  selling,  unless  he  is  minded  to  waive  an 
actual  sale  by  receiving  payment  of  the  sum 
tbe  commissions  would  amount  to  in  addl< 
tion  to  the  sum  Justly  due.  As  the  parties 
can  stipulate  for  the  rate  of  commission  for 
selling,  this  would  simply  repeal  the  usury 
law,  and  give  the  mortgagee  a  safe  and  sure 
mode  of  collecting  his  illegal  rate  of  interest 

It  Is  true  that  In  tbe  present  case  the  pur- 
chaser at  the  sale  was  the  holder  of  ^e  mort- 
gage, and,  recognizing  that  he  could  not  re- 
cover in  ejectmoit  under  a  purchase  at  a  sale 
made  under  these  drcnmstances,  he  changed 
front  on  the  trial,  and  asked  for  a  decree  of 
foreclosure,  instead  of  a  Judgment  for  pos- 
session. But  the  principle  Involved  is  the 
same,  and  the  single  question  presented  is 
whether  a  tender  of  the  full  amount  due  on 
the  mortgage,  with  all  costs,  is  a  discharge 
of  the  lien.  The  bardsbip  which  would  re- 
sult from  holding  that  it  would  not  Is  such 
as  must  be  apparent  to  a  court  of  equity 
which  looka  to  all  possibilitisM  of  o^reMioa. 


There  are  no  direct  precedents  In  this  state, 
but  the  overwhelming  weight  of  authority 
dsewhere  is  that  such  tender  in  full  would 
discharge  the  lien,  leaving,  of  course,  the 
debt  still  valid.  The  carefully  written  Ameri- 
can &  English  Encyclopedia,  which  puts  in- 
to its  text  the  prevailing  and  better  doctrine, 
citing  the  minority  decisions  in  the  note,  thtw 
states  the  generally  accepted  doctrine:  **A 
tender  of  the  full  amonnt  of  a  debt  secured 
by  a  mortgage  or  pledge  discharges  the  lien 
of  the  mortgage  or  pledge.  According  to  the 
current  of  authority,  the  lien  is  extinguished, 
though  tender  is  not  made  until  after  de- 
fault. It  is  not  necessary,  in  order  to  effect 
a  release,  that  the  tendw  should  be  k^t  good 
or  that  the  money  should  be  paid  Into  court" 
25  Am.  &  Eng.  Enc.  Law,  927,  929.  This  is 
sustained  in  tbe  notes  by  citation  of  a  great 
number  of  anthorlttes,  especially  from  courts 
of  such  standing  as  those  of  New  Tork, 
Michigan,  Wisconsin.  Massachusetts,  and 
others,  citing  also  the  very  few  decisions  to 
the  contrary.  To  the  same  purport  Is  sec- 
tion 893, 1  Jones  Mortg.  O^th  Ed.),  which  says, 
citing  authorities:  "The  rule  in  several  states 
is  that  a  tender  of  the  amount  due  on  a  mort- 
gage after  the  day  flxed  tar  payment  is  a  dis- 
charge of  the  Hen  Just  as  much  as  payment 
is,  and  In  the  same  way  that  a  tender  at 
common  law,  made  upon  the  day  named  in 
the  condition,  has  this  effect  The  Uen  of  the 
mortgage  Is  thereby  Ipso  facto  discharged, 
and  the  holder  of  the  mortgage  can  only  lootc 
to  the  personal  responsibility  of  the  person 
liable  for  the  mortgage  debt.  To  have  this 
^ect,  it  Is  not  even  necessary  that  the 
money  should  be  brought  Into  court,  or  that 
it  should  be  shown  that  the  tender  has  ever 
since  been  k^  good."  It  la  not  necessary 
here  to  cite  the  authorities  which  are  there 
quoted  to  sustain  the  text  but  In  Kortr^t 
V.  Cady,  21  N.  Y.  343,  will  be  found  an  un- 
usually able  and  full  opinion  showing  that 
this  was  the  doctrine  of  the  common  law, 
and  that  It  Is  fully  sustained  by  authority 
and  reason.  Not  only  Is  this  doctrine  sup- 
ported by  the  weight  of  precedent  and  con- 
slderatlom  of  equity  and  public  policy,  but 
it  Is  the  actual  contract  between  the  parties. 
This,  In  the  usual  form,  provides:  "If  the 
said  amount  shall  be  paid,  then  this  mort- 
gage shall  be  null  and  void;  otherwise.  It 
shall  r«naln  in  full  force  and  effect."  When 
the  mortgagee  as  in  this  case  tenders  the 
"full  amount  due  with  all  cost"  he  has  in 
equity  done  all  that  he  can  do,  and  the  mort- 
gage lien  becomes  null  and  void  by  the  terms 
of  the  contract  By  its  yery  condition  this  is 
BO.  It  Is  otherwise  as  to  the  debt  Itself. 
There  is  no  condition  as  to  that  Tliat  is  ab- 
solutely due,  and  remains  due  tUl  the  money 
Is  accepted.  Tbe  tender  can  only,  at  most, 
stop  the  running  of  the  Interest  There  is  no 
hardship  in  this,  as  there  would  be  in  con- 
tinuing in  f<H:ce  a  mortgage  or  other  lien 
after  tender  mad^  with  tbe  effect  ot  hampa> 
lug  any  other  disposition  of  the  property  or 
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forcing  the  mortgagor  to  pay  the  commiBBloa 
and  cost  of  a  sale  to  prevent  the  property  go- 
ing into  the  hands  of  a  purchaser  who  would 
acquire  a  good  title  at  such  sale  If  the  tender 
does  not  discharge  the  Hen.  Of  course,  in- 
genious reasons  can  be  given  by  counsel, 
based  upon  subtle  dlstinctioDS,  to  the  con- 
trary, and  some  decisions  can  be  found  also 
to  sustain  that  view;  but  when  every  cent 
due,  principal  and  interest  and  costs,  is  ten- 
dered the  mortgagee,  he  ought  not  in  good  con- 
science to  be  allowed,  against  the  very  terms 
of  his  contract,  to  maintain  his  lien,  never- 
theless, in  full  force,  with  the  opportnnlty 
this  gives  of  exacting  (as  was  demanded  in 
this  case)  additional  sums  to  bny  that  release 
which  he  is  entitled  to  have  upon  tender  of 
the  full  amount  due. 

So  much  of  the  Judgment  as  adjudges  re- 
covery against  the  debtor  for  the  principal 
money,  with  Interest  and  costs  up  to  the  time 
of  the  tender,  should  be  affirmed.  Neither 
party  excepted  to  this.  But  so  much  of  the 
Judgment  as  directed  a  foreclosure  and  sale, 
notwithstanding  the  fuU  tender  made,  should 
be  reversed.  By  such  tender  the  condition 
of  the  mortgage  was  fulfilled  as  fully  as  the 
mortgagor  was  permitted  by  the  mortgagee 
to  do  so,  and  the  Hen  was  discharged  by  the 
terms  of  the  mortgage. 

MONTGOMERY,  J.,  concurs  in  the  dtssent- 
fng  opinion. 

LOGAN  V.  NORTH  CAROLINA  R.  CO. 
(Supreme  Court  of  North  Carolina.    May  17, 
1896.) 

LbASS  of  Ra1LB0AI>~LiaBIUTT  TOB  KBOUGBltCJt 
— 'Fbixow  SiBTAim. 

1.  A  railioad  company  cannot  eMape  Its  le- 

Bponsibility  for  negligence  by  learing  its  road  to 
another  company,  unless  its  chatter  or  a  eabfie- 
ouent  act  of  the  legislature  specially  ezempta  it 
ikm  Ikibility  in  bqoi  case. 

2.  Where  a  section  boss  has  full  power  to 
hire,  command,  and  discharge  those  working  nn- 
der  him,  he  Is  not  a  fellow  Berrant 

3.  In  an  action  against  one  railroad  company 
as  lessor  of  another  for  injories  sustained  by 
plaintiff,  a  sectifMi  hand  in  the  employ  of  the  les- 
see, by  reason  of  the  negligence  of  the  section 
boss  of  the  latter,  a  complaint  which  alleges  the 
^ct  of  Incorporation  of  both  companies,  the  mak- 
ing of  tiie  lease,  Hie  fact  end  nature  of  plaintiff^s 
employment,  and  that  in  removing  a  hand  car 
from  the  track,  in  response  to  the  orders  of  his 
boss,  the  ^Ting  of  which  at  that  time  was  negli- 
gence, he  was  stmck  and  Injured  by  a  passing 
tnUn.  states  a  canae  of  action. 

Appeal  from  superior  court,  QoIIford  conn- 
ty;  Green,  Judge. 

Action  by  Gilbert  Logan  against  the  North 
Carolina  Railroad  Company,  aa  lessor  of  the 
Richmond  &  Danville  Railroad  Company,  for 
personal  tnjury.  From  a  Judgment  for  de- 
fendant  on  demurrer,  plaintiff  ai^wals.  Re* 
voraed. 

Complaint:  "(1)  That  tbe  defendant  the 
Korth  Carolina  Railroad  Company,  Is,  and 
was  at  and  -beCoi*  tbe  time  beralnafter 


named,  a  corporation  duly  chartered  and  or- 
ganized under  the  laws  of  North  Carolina, 
and  is  now,  and  has  been  continuously  for 
more  than  20  years  past,  the  sole  owner  of 
the  railroad  extending  from  Goldsboro.  In 
this  state,  through  Greensboro,  Johnstown, 
High  Point,  to  Charlotte,  in  this  state,  in- 
cluding the  railroad  bed  and  track  laid 
thereon,  between  the  points  aforesaid,  with 
all  the  rights,  franchises,  and  privileges 
thereto  belonging,  with  the  rights  to  run 
freight  and  passenger  cars  thereon,  and 
with  the  power  to  rent  and  lease  the  same 
to  other  companies  or  corporations  at  Its 
pleasure,  to  be  used  for  the  purposes  of  rail- 
roading. (2)  That  on  or  about  the  12th  day 
of  September,  1871,  and  prior  to  the  8th  day 
of  October,  1893,  the  said  North  Carolina 
Railroad  leased  to  the  Richmond  and  Danville 
Railroad  Company,  a  cori>oratIon  duly  char- 
tered and  organized  under  the  laws  of  the 
state  of  Virginia,  for  the  period  of  30  years 
then  next  ensuing,  its  said  railroad  from 
Goldsboro  to  Charlotte,  including  said  road- 
bed and  track,  to  be  used  by  the  said  Rich- 
mond and  Danville  Railroad  Company  for  the 
purpose  of  tran8i>ortlng  passengers  and 
freight  by  means  of  its  engines  and  care  up- 
on and  along  the  said  railroad  track  from 
and  between  these  points  aforesaid;  and 
the  said  Richmond  and  Danville  Railroad 
Company,  at  the  time  of  the  injury  to  the 
plaintiff,  hereinafter  stated,  was  in  tbe  pos- 
session of  tbe  said  road  under  Its  said  lease, 
and  running  its  freight  and  passenger  trains 
thereon  at  Its  pleasure,  by  permission  of  the 
said  defendant,  the  North  Carolina  Railroad 
Company.  (3)  That  the  plaintiff,  at  and  be- 
fore the  injuries  and  wrongs  hereinafter 
mentioned,  was  employed  by  the  said  Rich- 
mond and  Danville  Railroad  Company  as  a 
section  hand  on  the  section  from  Johnstown 
to  ThomasvlUe,  on  the  line  of  the  said  de- 
fendant's railway,  at  and  for  a  certain  hire 
and  reward  agreed  upon  by  the  parties  in 
that  behalf.  That  the  plaintiff  was  hired 
and  employed  by  one  Capt.  Walter  Sueli, 
who  was  the  agent  and  servant  of  the  said 
Richmond  and  Danville  Railroad  Company, 
the  said  Suell  being  the  section  boss  for  said 
section,  with  full  power  and  authority  of 
tbe  Richmond  and  Danville  Railroad  Com- 
pany to  hire  and  dlschai^e  hands  and  serv- 
ants on  said  section,  and  who  was  the  su- 
pervisor of  the  plaintiff  In  that  behalf,  and 
whose  orders  and  commands  in  the  lines  of 
said  service,  as  the  agent,  foreman,  and  boss 
of  the  said  Richmond  and  Danville  Railroad 
Company,  the  said  plaintiff  was  lawfully 
bound  to  obey.  (4)  That  on  or  about  the 
7th  day  of  October,  18^,  the  said  Snell,  as 
such  section  boss,  foreman,  and  agent  of  the 
said  Richmond  and  Danville  Railroad  Com- 
pany, ordered  and  commanded  the  plaintiff 
and  oth«s  of  the  section  bands  to  accompa- 
ny him  on  a  hiuid  car  orer  a  part  of  tibe 
said  defendant's  railway,  for  the  purpose  of 
repairing  the  roadbed  of  tbe  defendant  at  a 
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point  near  Jamestown,  being  on  the  said 
Snell's  section;  and  while  passing  over  said 
road  on  the  said  hand  car,  as  aforesaid,  the 
said  Richmond  and  DanTille  Railroad  Com- 
pany, by  Its  agent,  servant,  and  section  boss, 
said  Snell,  not  regarding  its  duty  In  that  be- 
half, and  not  exercising  due  care,  carelessly 
and  negligently  required  the  plaintiff  and 
other  section  bands  upon  said  hand  car  to 
propel  the  same  into  a  cut  on  said  defend- 
ant's road,  with  high  embankments  on  ei- 
ther  side,  as  the  train  hereinafter  mention- 
ed  was  about  due  to  pass  that  point;  and 
that  while  passing  through  said  cut  as 
aforesaid  It  was  observed  that  a  train  of 
the  Richmond  and  Danville  Railroad  Com- 
pany was  approaching  from  the  direction  In 
which  they  were  going,  and  within  about 
three  hundred  feet  from  them,  and  thereup- 
on the  said  Suell,  section  boas,  ordered  the 
hand  car  to  be  stopped,  and  ordered  the 
plaintiff  and  other  section  hands  to  remove 
the  said  hand  car  from  the  track,  over 
against  the  left  embankment,  and  carelessly 
and  negligently  ordered  plaintiff  and  other 
section  hands  to  lift  said  car,  and  hold  it  up, 
while  the  said  train  was  passing,  which 
command  they  obeyed.  That  as  soon  as  the 
said  hand  car  was  stopped,  the  plaintiff  and 
other  section  hands  began  to  remove  said 
car  to  the  right  side  of  the  roadbed,  there 
being  more  room  on  said  side;  whereupon 
said  Suell,  section  boss  as  aforesaid,  care- 
lessly and  negligently  commanded  plaintiff 
and  the  other  section  hands  to  remove  the 
same  to  the  left  ^de,  as  hereinbefore  stated. 
The  phUntlff  not  having  time  to  think,  as 
the  train  was  approaching  so  rapidly,  be* 
tiered  the  command  of  said  section  bo» 
vras  a  proper  one.  and  from  a  sense  of  duty 
obeyed  It,  and  In  obedience  to  tbe  command 
held  It  up  on  the  side  of  said  embankment, 
as  directed  and  commanded  by  the  said 
Snell,  and  that,  while  holding  the  said 
hand  car  aa  aforesaid,  the  said  train,  al- 
though in  fall  view  €t  the  hand  car  and 
plaintiff  for  a  distance  of  several  hundred 
feet,  and  with  aoffldent  time  to  have  bem 
stopped.  nesUS^ntly  and  carelessly  and  at 
full  speed  ran  through  said  cut,  stmck  the 
said  band  car  with  great  force  and  violence, 
and  carried  It  upon  and  ^Inst  the  plain- 
tiff, whereby  he  was  greatly  hurt  and  In^ 
jnred  In  his  body  and  Umbs,  and  was  con- 
fined to  his  house  and  bed  several  m<mtha, 
and  has  never  been  able  since  to  labor  or 
work,  and  still  suffers  from  the  effects  ol 
the  woimds.  Injuries,  and  bmlses  received 
as  aforesaid,  and  Is  permanently  disabled, 
to  bis  damage  to  the  amount  of  five  tbon- 
aand  dollars.  Wherefore  the  plaintiff  prays 
Judgment  In  the  sum  of  five  thousand  dol- 
lars, and  for  the  costs  of  this  action,  and 
for  such  other  and  forther  relief  as  the 
court  may  deem  proper." 

I>«nurrer:  "The  defendant  above  named 
demurs  to  the  complaint  of  the  plaintiff 
bereln,  and  says  that  the  same  doth  not 


state  facta  snfiicleiit  to  constitute  a  cause  of 
acUon,  for  that:  (1)  It  Is  alleged  that  the 
defendant  corporation  had  legally  leased  all 
of  its  property,  real  and  personal,  rights 
and  franchises,  to  the  Richmond  and  Dan- 
ville Railroad  Company,  and  that  the  Rich- 
mond and  Danville  Railroad  Company  waa 
In  Che  legal  possession  of  the  same  at  the 
time  of  the  injury  complained  of,  and  that 
the  North  Carolina  Railroad  Company  was 
not  In  such  possession.  (2)  For  that  theneg- 
llgencc  for  which  the  plaintiff  brings  his  ac- 
tion Is  directly  alleged  to  be  the  negligence 
of  the  servants  and  employes  of  the  Rich- 
mond and  Danville  Railroad  Company,  and 
not  the  North  Carolina  Railroad  Company, 
directly  or  indirectly.  Therefore  defendant 
asks  that  the  action  be  dismissed,  and  that 
It  recover  costs,"  etc. 

The  demurrer  was  sustained,  and  the 
plaintiff  appealed. 

L.  M.  Scott  and  Shaw  &  Scales,  for  appel- 
lant F.  H.  Busbee  and  Sh^iherd,  Manning 
&  Foushee,  for  appellee. 

AVEIBY.  J.  It  Is  settled  law  In  this  state 
that  railway  companies  are  private,  as  dis- 
tinguished from  public,  curporatlonB.  Hu^ies 
V.  Commissioners,  107  N.  G.  COS,  12  8.  B. 
46S;  Durham  &  N.  B.  Co.  t.  North  Cann 
llna  B.  Oo..  108  N.  a  304,  12  8.  S.  863. 
But  when  the  power  of  eminent  domain  Is 
dd^ted  for  the  purpose  of  enabling  ttiese 
comitanies  to  discharge  duties  tor  the  public 
benefit,  they  occupy  a  different  relation  to  the 
state  and  the  people  from  that  of  the  oi^n- 
ary  private  corporations,  the  powers  of  which 
are  given  and  exerctaed  exclusively  fbr  the 
profit  or  advantage  of  their  stocUiolders.  and 
are  therefore  called  quasi  pnbUc.  though  they 
fall  within  the  classification  of  private  cor- 
porations. Hence  it  has  been  declared  that 
these  cominnles  have  no  more  authority  to 
sell,  separate  from  the  ftoncihlse,  any  real 
estate  belonging  to  them,  and  dedicated  to 
strictly  corpcHUte  purposes,  tb&n  a  Judgment 
creditor  of  a  county  haa  to  subject  tbe  land 
on  which  the  public  buildings  of  the  county 
are  located.  Gooch  v.  UcGee,  83  N.  G.  Gl; 
Hughes-  r.  Gommlsslonera,  supra;  Goe  v. 
Ballroad  Co.,  10  Ohio  St  872;  Ballroad  Ga 
T.  Colwell,'39  Pa.  8L  837;  Fost«  v.  Fowler, 
60  Pa.  St  27.  Indeed,  In  Gooch  t.  McOee. 
supra,  the  clearest  Intimation  la  given,  after 
approving  the  ffftndple  annoonced  in  the 
cases  Just  cited,  that,  but  for  the  fact  that 
the  statute  hod  dispensed  vrith  the  necessity 
for  doing  BO,  this  court  would  have  overruled 
State  T.  Blvea,  5  bed.  297.  Th^e  Is  a  con- 
sensus of  I^al  opinion  everywhere  tiiat  quaid 
puUfc  cfflrpOTatlons  cannot  sell  themselves, 
and  that  their  creditors  cannot  subject  at 
execution  sale,  except  as  incident  to  tbe 
franchise,  any  iiroperty  which  Is  necessary 
for  corporate  purposes.  If  thi^  cannot  de< 
node  thonselves  of  the  means  of  discharging 
thdr  duties  to  the  publU^  can  tliey,  faj  a 
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lease  of  the  francMee  and  appurtenant  prop- 
erty, rid  themselves  of  reaptmslbllity  for  the 
performance  of  the  duties  which  are  Imposed 
as  Inseparable  from  privileges  granted  them 
1^  the  l^rlslataie?  The  qn^lon  of  the  au- 
thority of  the  lessor  company  to  "farm  out" 
Its  franchise  and  property  to  the  lessee  is  no 
longer  an  open  me.  State  r.  Richmond  &. 
D.  Railroad  Co.,  72  N.  C.  634.  The  plalntUI, 
after  ailing  that  the  North  Carolina  Rail- 
road Company  has  leased  Its  road,  to  the 
Richmond  &  Danville  Railroad  Company, 
will  not  be  heard  to  insist  that  we  shall  re- 
fuse to  take  notice  of  the  adjudicattons  of 
this  court  In  reference  to  the  validity  of  the 
lease,  unless  the  charters  should  be  exhib- 
ited. 

The  defendant's  counsel  contend  that  the 
authority  to  lease  being  conceded,  its  exer- 
cise by  necessary  implication  alwolved  the 
lessor  company  from  all  liability  during  the 
term  for  injuries  caused  by  the  negligence  of 
the  lessee  in  operating  it  Is  such  an  Impli- 
cation necessarily  Involved  in  the  grant  of 
power  to  lease?  Or  must  it  appear  that  the 
state  has  in  express  terms  released  the  lessor 
from  the  duties  and  obligations  which  de- 
volved upon  It  In  its  very  creation,  and  which 
constituted  the  consldoatlon  tar  dothlng  It 
with  nominal  craporate  powws?  Upon  1Mb 
qnestloit  the  antborltlea  are  conflicting,  and, 
as  It  la  presented  ioe  the  fliat  time  here,  it 
Is  oar  privilege  and  our  du^  to  be  goToned, 
not  by  the  number  oC  cases  dted  on  the  one 
side  or  the  other,  bnt  TaXba  by  the  soundness 
of  tbe  reasoning  upon  which  they  rest 
Beach,  tai  his  work  on  Private  Corporations 
(flection  869  si^:  "A  railway  company  exe- 
cuting a  lease  to  another  eompany  of  the  ez- 
dnslTe  use  of  its  track  and  rolling  stock  for 
99  years,  i^di  Is  conflnneA  by  tbe  I^ls- 
lature,  will  be  lUible  fer  the  destmetloa  of 
prop^^  by  Are  caused  the  neglect  on  tbe 
part  of  the  lessee  company  to  keep  its  track 
clear  of  all  Inflammable  matter,  notwith- 
standing tbe  l^Matnra  may  have  coatatnd 
on  such  lessee  corp<«atk»i  all  of  the  powers 
nt  tbe  iBBBw.  There  being  no  dause  of  ex- 
emptldn  In  such  act  of  the  l^lalature,  the  liar 
blUl7  of  the  leesor  wlU  cemaln.  *  *  • 
Tb»  original  obligation  to  anaww  for  negli- 
gence In  the  operation  of  the  road  can  only 
be  discharged  by  a  legislative  enactment,  con- 
senting to  and  authorizing  the  lease,  with  an 
exemption  gnnted  to  the  lessor  ccunpany." 
After  conferring  upon  a  corporation  the  right 
of  enUnrat  domain,  with  many  other  qwclal 
privllegea,  which  the  legislature  Is  empow- 
ered to  grant  only  In  consldemtion  of  Its  duty 
and  obUgatlon  to  serve  the  people  by  afford- 
ing them  the  means  of  aaf^  as  wdl  as  speedy 
transportation  for  themselvee  and  their  prop- 
erty, the  state  cannot  be  held  to  have  abdi- 
cated its  right  to  protect  the  patrons  of  the 
road,  who  are  undw  Its  care,  by  the  strained 
CQostructlon  of  a  naked  power  to  lease.  Such 
a  power  does  not  carry  with  It  the  authority 
to  the  learor  to  absolve  itself,  and  transfer 
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its  duties  and  obllgationfl  to  another,  whether 
able  or  unable  to  respond  in  damages  for  Its 
wrongs  or  defaults.  National  Bank  y.  At- 
lanta  &  C.  A  U  R.  Co.,  25  S.  C.  220;  Har- 
mon V.  BaUtoad  Co.,  28  S.  G.  401,  5  S-  B.  83.^; 
Naglee  v.  RaUway  Co.,  83  Va.  707,  3  S.  E. 
369;  Acker  v.  RaUroad  Co..  84  Va.  648.  0  S. 
E.  688;  ftaiiroad  Co.  v.  Mayes,  49  Oa.  355; 
Balaley  v.  Railroad  Co..  119  IlL  08,  8  N.  E. 
859;  Singleton  v.  Railroad  Co.,  21  Am.  & 
Eng.  R.  Gas.  226;  1  Spel.  Priv.  Corp.  {  135. 
"Tbe  lessor  company,"  says  Spelling,  supra, 
"remains  liable  for  the  performance  of  puMlIc 
duties  to  private  parties  for  the  nondelivery 
of  goods  received  by  it  tor  delivery,  and  for 
all  acts  done  by  the  lessee  In  the  operation  of 
the  road,  notwithstanding  the  lease  Is  author- 
ised by  tbe  les8<H-'»  charter."  As  we  have 
Intimated,  tbe  decisions  of  the  courts  of  dif- 
ferent states,  and  sometimes  those  of  the 
same  states,  are  conflicting,  and  we  do  not 
pretend  to  be  governed  by  the  greater  num- 
ber, but  the  greater  weight  of  tbe  reasons 
given  to  sustain  tbem.  No  matter  bow  many 
leases  and  anbleases  may  be  made,  the  law 
attaches  to  the  actual  exercise  of  the  priv- 
ilege of  carrying  passengers  and  freight  the 
compensatory  obligation  to  the  public  to  use 
ordinary  care  for  the  safety  both  of  pnsons 
and  property  so  transported.  Spel.  Prlv. 
Corp.  i  134.  On  the  other  hand,  the  carrier, 
who  simply  substitates,  with  the  consent  of 
the  state,  another  In  his  place,  cannot  estab- 
lish his  own  right  of  exemption  from  respon- 
sibility ft>r  tbe  wrongs  of  the  substitute,  un> 
less  tw  can  show  not  only  explicit  authority 
to  lease  the  iwoperty,  bnt  to  rid  himself  of 
snchreepondbility.  Singleton  v.  Railroad  Co., 
snpra.  Where  the  legislature  gives  Its  express 
sanction  to  tbe  release  of  the  lessor  company 
trom  liability,  there  can  be  no  question  that 
it  la  ffiumpt.  BrasUn  v.  Rallmad  Co..  146 
Mass.  04,  18  N.  B.  66. 

Of  the  two  or  three  reasons  assigned  for 
holding  that  tbe  leastw  conqpany  Is  liable  for 
tbe  torts  of  a  lessee^  where  it  has  legislative 
authority  to  demise  its  road,  but  there  is  no 
express  provision  for  Its  own  exemption,  we 
prefer  to  rest  our  ruling  npmi  the  ground  that 
the  original  grant  of  extraordinary  privileges 
stlU  carries  with  it  a  corrdatlve  obligation  to 
perform  the  duties  which  were  In  contempla- 
tion of  tbe  state  and  the  corporation  when 
the  charter  was  oiected.  The  legislature  Is 
warranted  In  granting  such  exclusive  priv- 
ileges only  in  onudderatlon  of  aervlces  to  be 
rendered  to  the  pnbUc  G<»ut.  N.  G.  art  1, 
i  7.  While  the  ccmpensatory  obligation  ts 
nse  ordinary  care  In  pxovMlng  for  the  safety 
of  persons  and  prcq;>erty  committed  to  its  care 
as  a  carrier  Inheres  in  and  attaches  to  the  ex- 
ercise of  the  Gwpcnrate  rights  by  the  lessee, 
we  think  that,  without  the  express  sanction 
of  the  li^islature,  the  lessor  Is  not  relieved 
by  any  implication  arising  out  of  the  general 
power  to  lease,  but  still  nmalns  subject  to 
its  OTlginal  liability.  Ballroad  Co.  r.  Peyton. 
106  m.  684.   When  the  state  exercises  lt< 
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supreme  and  exclusive  power  In  delegating  to 
a  cwporatlon  the  right  upon  the  payment  of 
Just  compensatl<m  to  take  It  for  public  pur* 
posest  the  company  holds  its  Interest  In  the 
land  solely  for  c<»porate  purposes,  and  sub- 
ject to  the  right  of  the  soro^lgn,  If  It  fall 
to  discharge  Its  public  functions,  to  Institata 
proper  proceedings,  and  have  It  dtesolved.  In 
case  <tf  dlsBoIntloD,  It  seems  that  the  pn^ 
erty  and  franchise  may  he  8c4d  for  the  ben- 
efit of  creditors,  and  devoted  to  the  same,  or 
diverted  to  some  other  pnUlc  purpose,  and 
that  there  is  a  bare  posribUlty  of  revoter. 
Goocb  V.  McGee,  supra;  Bass  v.  Watw*Pow- 
er  Oa,  111  N.  0. 448, 16  S.  B.  402;  Ton  Olahn 
V.  De  Rosset.  SI  N.  O.  467.  Where  the  Inter- 
est of  the  lessor  company  In  the  land  con- 
d«nned  Is  limited  to  the  right  to  use  for  cor- 
porate purposes,  and  Its  francUse,  which  fre- 
quently expires  In  a  term  of  yens.  Is  subject 
to  forfeiture,  In  case  of  misuser  at  nonuser  of 
As  powers,  we  fall  to  trace  any  snch  analogy 
between  It  and  Its  lessee  as  exists  betwetfi 
a.  landlord,  who  Is  owner  of  the  fee,  and  his 
lessra  for  years.  Yet,  upon  this  supposed 
analogy,  many  of  the  courts  have  held  that 
the  liability  of  the  railway  company  that  de- 
mises Its  road,  like  that  of  a  landlord,  ex* 
tends  no  fnrthtf  than  the  obl^ttcm  to  use 
ordinary  care  in  keeping  the  trat^,  roadbed, 
right  of  way,  station  houses,  and  other  pov 
manent  structures  in  sndi  condition  that  the 
safety  of  the  public  will  not  be  imperiled  by 
them,  while  the  lessee  is  vAtAj  answerable 
fw  Injuries  caused  by  negligence  In  running 
trains,  or  the  use  of  defectlTe  machinery.  A 
part  of  the  original  obligation  of  the  lessor 
company  to  the  public  was  to  furnish  such 
trains  and  other  apidlances  as  woold  be  nec- 
essary to  provide  for  the  safety  of  the  pas- 
sengers as  well  as  the  employes  who  should 
travel  on  Its  cars,  and  we  see  no  reason  why 
that  duty  should  not  exist,  like  that  to  look 
after  the  roadbed,  till  the  legislature,  for 
the  sovereign,  declares  the  lessw  absolved 
from  it 

Resting  our  ruling  upon  the  broader  ground 
of  the  obligation  to  the  public,  which  Is  In- 
separable from  the  grant  and  the  exercise  of 
the  corporate  privileges,  except  by  the  ex- 
press consent  of  the  legislature,  we  see  no 
force  Id  the  view  of  the  subject  which  seeks 
1o  limit  the  scope  of  the  lessor's  duty  to  such 
an  pertain  to  land.  Under  our  statute,  which 
this  court.  In  Gooch  v.  McOee,  supra,  say  Is 
in  affirmance  of  the  comnion*law  principle, 
the  land  held  for  corporate  purposes  Is  an  In- 
cidcait  to  the  franchise,  and  held  only  for  the 
purpose  of  enjoying  the  privileges  granted 
and  perfonnlug  the  duties  Imposed.  It  seems 
but  a  narrow  view  of  the  subject  to  say  thai 
the  duties  attach  to  the  limited  interest  in  the 
land,  and  not  to  the  franchise,  to  which  the 
roadbed  Is  a  mere  Incident.  There  are,  how- 
ever, atlll  other  courts,  in  which  It  Is  held 
that,  while  the  liability  of  the  lessor  arises 
out  of  the  ori^nal  duty  imposed  by  the  char- 
ter, and  that  the  power  to  lease  raises  no  Im- 


plication that  It  can  rid  Itself  of  Its  reBpcmiri- 
blllty  for  Injury  to  others,  whether  due  to 
the  bad  condition  of  the  roadbed,  right  of 
way,  or  other  permanent  stmctores,  or  to  the 
careless  running  of  trains  <ur  defective  ma- 
chinery, the  lessees  are  nevertheless  solely 
answerable  for  Injuries  to  th^  own  em- 
ployes and  servants.  Lojrtclng  to  the  funda- 
mental principle  up(m  which  we  rely  to  sus- 
tain our  position,  we  see  no  suffldoit  reason 
for  drawU^  any  such  line  of  distinction. 
While  we  know  that  there  are  courts  which 
maintain  and  others  that  deny  the  correct- 
ness of  this  doctrine,  yet,  If  we  apsHj  the 
test— which  we  hcdd  to  be  the  trae  twe— that 
the  liability  of  the  lessor  grows  out  &t  the 
duty  imposed  with  the  privileges  In  tiie  first 
instance,  the  same  reason  is  found  to  exist 
for  hoUling  it  liable  to  servants  of  the  lessee 
for  injuries  sustained  by  them  as  for  those 
inflicted  on  passengers.  Spel.  Prir.  Corp.  t 
185.  A  part  ct  the  original  duty  Imposed  by 
the  charter  was  to  oompmsate  servants  in 
damages  for  any  Injury  they  might  sustain, 
except  mcb  as  should  be  due  to  the  n^l- 
gence  of  their  fdlow  servants.  The  employ^ 
Is  deemed  In  law  to  contract  ordinarily  to  in- 
cur such  risks  as  arise  from  the  carelessness 
Qt  the  other  servants  of  the  company;  but 
where  the  lessor  company  would  be  liable,  if 
It  had  remained  in  charge  aC  the  road,  to  a 
person  acting  as  its  own  snrant,  we  see  no 
reason  why  it  should  not  be  answerable  to 
him  when  emfdoyed  by  the  leasee.  Its  Im- 
plied oblteittlon,  in  the  first  lastanoer-to  come 
back  to  the  touchstone,— was  to  compensate 
its  own  servants  for  Injuries  due  to  any  cause 
other  than  the  carelessness  of  tJieir  f^ows, 
and  the  same  rule  must  apply  In  Its  relation 
with  the  servants  of  the  lessee.  If  the  les> 
see  would  be  liable  if  sued  Jointly  with  the 
lessor  company,  then  the  demurrer  cannot  be 
sustained. 

That  brings  us  to  the  question  whether  the 
section  boss,  Suell,  who,  as  alleged  In  the 
complaint  "had  fall  power  and  authori^' 
from  the  lessee  company  to  hire  and  dis- 
charge hands,  •  •  *  and  whose  orders  and 
commands  the  plaintiff  was  bound  to  obey," 
is  to  be  deemed  a  fellow,  when,  by  his  All- 
ure to  stop  the  hand  car  In  time,  and  by  his 
carelessness  In  directing  the  manner  of  its 
removal  from  the  track  In  front  of  an  ap- 
proaching train,  he  (»used  the  plaintiff  to  be 
Injured.  The  demurrer  admits  the  truth  of 
the  allegations  of  the  complaint,  and  we  think 
the  facts  bring  this  case  wltnm  the  principle 
announced  In  Patton  v.  Railroad  Co.,  96  N.  C. 
455,  1  S.  E.  8e&,  In  that  case  the  sectl<m 
master,  who  was  empowered,  just  as  in  this, 
to  command,  discharge,  and  employ  laborers, 
ordered  the  laborer  to  Jump  from  the  moving 
train.  The  order  to  the  plaintiff  was  to  jump 
off  the  hand  car  in  a  cut,  assist  In  removfni; 
it  from  the  track,  and  to  attempt  to  hold  it 
against  the  bank,  and  out  of  the  way  of  a 
passing  train.  Being  unable  to  keep  It  out 
of  the  way  of  the  train,  the  car  was 
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stricken  and  tbrown  violently  agatost  him,  ■ 
so  that  he  sustained  serious  injury.  Under 
the  mling  In  Patton's  Case,  there  would  be 
no  qnwtton  about  the  liability  of  the  lessee 
company,  if  It  had  been  sued;  and  holding, 
as  we  do,  that  the  lessor  is  liable  to  the  same 
extent  as  the  lessee  company,  we  conclude 
that  there  was  error  In  sustaining  the  demur- 
rer. Error. 


In  re  TERMS  OF  JUDGES. 
(Snpreme  Coort  of  North  CoroUiia.  May 
1884.) 

JODOBS— BLSCVrOK  TO  VaOAKOISS— TSRHS. 

Const  art.  4,  {  25,  proTldeB  that  vacancies 
in  the  offices  of  jaabces  of  me  snpreme  and  superi- 
or courts  shall  be  filled  by  the  appointment  by  the 
Itovemor,  and  that  the  appointees  shall  hold  office 
natil  the  next  regular  election  of  members  of  the 
general  assembly,  when  elections  shall  be  held 
to  fill  such  offices.  Section  21  providefi  bow  the 
justices  of  such  courts  shall  be  elected,  and  that 
they  shall  hold  office  for  eight  years.  Bdd,  that 
under  the  cooetmctioa  placed  on  section  25  by 
the  legislatare.  and  the  acauiesceDce  therein  by 
the  people  In  fillins  vacancies,  and  the  constitu- 
tional prorislona  evldmclnK  the  intentiim  that 
only  a  portion  of  the  Justices  shall  vacate  their 
offices  at  the  same  time,  a  justice  elected  in  case  of 
a  vacancy  holds  office  only  during  the  unexpired 
term  of  his  predecessor. 

State  of  North  Carolina,  Executive  Depart- 
ment. 

March  29,  18&4. 
To  the  Honorable  Chief  Justice  and  Asso- 
ciate Justices  of  the  Supreme  Court,  Ba* 
leigh,  N.  C. 

Sirs:  There  exists  a  difference  of  opinion 
In  the  minds  of  the  citizens  of  the  state  in 
regard  to  the  term  of  office  of  a  Judge  tiect- 
ed  by  virtue  of  the  provlslona  of  section  25, 
art.  4,  of  the  constitution.  The  attorney  gen- 
eral. In  an  opinion  filed  at  my  request  in  this 
office,  has  advised  me  that  every  Judge  elect- 
ed under  that  section  is  elected  for  a  full 
term  of  eight  years.  A  considerable  num- 
ber of  able  members  of  the  legal  profession 
differ  from  him  In  his  construction,  and 
contend  that  a  Judge  so  elected  is  only  elect- 
ed for  the  unexpired  term  of  his  predecessor 
in  office.  It  Is  all  important  that  the  ques- 
tion should  be  determined  by  the  highest 
court  in  the  state  before  the  election  of 
Judges  shall  take  place  in  1894.  The  Im- 
portance of  having  this  matter  determined 
will  be  apparent  from  section  2689  of  the 
Code,  which  is  as  follows:  "When  the  elec- 
tion shall  be  finished,  the  registrars  and 
Judges  of  election,  in  the  presence  of  such 
of  the  electors  as  may  choose  to  attend,  shall 
open  the  boxes  and  count  the  ballots,  read- 
ing aloud  the  names  of  the  persons  who 
shall  appear  on  each  ticket;  and  If  there  shall 
be  two  or  more  tickets  rolled  up  together, 
or  any  ticket  shall  contain  the  names  of  more 
persons  than  such  elector  has  a  right  to 
vote  for,  or  shall  have  a  device  upon  It,  In 
either  of  these  cases  such  tickets  shall  not 
be  numbered  Id  taking  tiie  ballota,  but  shall 


be  void,  and  the  said  counting  of  votes  shall 
be  continued  without  adjournment  until 
completed  and  the  result  thereof  declared." 
I  am  Informed  by  the  attorney  general  that 
this  section  has  been  construed  by  the  su- 
preme court  In  the  case  of  Deloatch  v.  Kog- 
ers,  86  N.  C.  357,  to  mean  that.  If  a  ticket 
contains  the  names  of  more  persons  than  the 
elector  has  a  right  to  vote  for,  "it  Is  not 
only  Inoperative  as  to  the  person  Improperly 
voted  for,  but  as  to  all  others  for  whom  the 
elector  may  vote.  The  entire  ballot  for  all 
is  vitiated,  and  must  be  rejected  from  the 
count."  This  section  has  not  been  modffied 
or  repealed,  and  is  a  part  of  our  present  elec- 
tion law.  By  virtue  of  its  provisions  the 
whole  Judicial  ticket  may  be  void  It  It  should 
contain  more  names  than  the  elector  has  a 
right  to  vote  for.  It  will  contain  more  names 
than  the  elector  has  a  right  to  vote  for 
if  upon  it  is  printed  or  written  the  names  of 
a  candidate  for  the  office  of  Judge  when  the 
term  of  such  office  will  not  have  expired  by 
January  1,  1893.  It  Is  manifest  that  this 
result  will  occur  If  the  attorney  general's 
opinion  contains  a  correct  construction  of 
section  26,  art.  4.  of  the  constitution,  and 
the  electors  of  the  state  vote  for  Judges  upon 
a  ticket  printed  or  written  in  accordance 
with  the  opposite  construction.  In  view  of 
the  Importance  of  determining  the  doubt  pre- 
vailing upon  the  subject,  I  respectfully  re- 
quest you  to  indicatfr  what  Is  your  construc- 
tion of  the  constltntlonal  prorislona  relat- 
ing thereto. 

I  have  the  honor  to  be,  very  re8i)ectfnlly, 
yours. 

[SUgnedJ        BUAS  OABB.  Gorenuff. 

Letter  of  Chief  Justice  Shepherd  and  Asso- 
ciate Justices  Avery  and  BurwelL 

Raleigh,  N.  C  April  3, 1804 
To  the  Governor: 

Your  communication  of  the  29tb  ultimo, 
requesting  an  opinion  respecting  the  term  of 
office  of  the  Judges  elected  under  the  pro- 
visions of  section  25,  art.  4,  of  the  constitu- 
tion, has  been  received  and  duly  considered 
by  us.  We  beg  to  assure  your  excellency 
that  we  appreciate  the  importance  of  the 
question  you  have  submitted  for  our  consid- 
eration, and  that  we  would  at  once  give  to 
it  the  thorough  investigation  which  its  solu- 
tion would  require  if  we  could  feel  that, 
in  expressing  an  opinion  upon  the  subject, 
we  were  not  orerstepping  the  bounds  which 
a  proper  sense  of  propriety  prescribes  for 
our  action.  As  you  are  aware,  Justices 
Clark  and  MacRae,  of  this  court,  and  Judges 
Armfield,  Bynum,  Shuford,  Whitaker,  and 
Boykin,  of  the  superior  court,  have  rights  of 
property  In  offices  which  would  be  affected 
by  a  Judicial  determination  of  the  question 
which  you  ask  us  to  answer;  and  we  find 
our  perplexity  Increased  by  the  fact  that 
these  gentlemen  do  not  Join  your  excellency 
in  requesting  na  to  examine  Into  the  matter 
and  express  an  opinion  thereon.  If  we  could 
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be  flBsnred  that  such  Is  their  desire,  we 
sliould  feel  less  embarrassed  In  coming  to  a 
conclusion  as  to  wbat  action  we  ahovld  take 
In  this  emergency.  We  desire  to  state  that 
Justices  Clark  and  MacRae  liaTe  deemed  It 
proper  that  they  should  abstain  tvojn  taking 
any  part  whatever  In  this  correspondence. 
We  are  yours,  very  respectfully, 
[Signed]       JAS.  B.  SHEFHSRD. 

Ohief  Justice. 
[Signed]      A.  C  AVERY, 

Associate  Justice. 
[Signed]      ABMISTEAD  BUR  WELL. 

Associate  Justice. 

The  associate  justices  of  the  supreme  court 
and  the  judges  of  the  superior  court  whose 
tenure  of  office  was  affected  hy  the  question 
Involved  Joined  In  a  request  that  the  mat- 
ter should  be  left  to  the  decision  6t  Chief 
Justice  Shepherd  and  Associate  Justices  Av- 
ery and  Burwell,  and  the  following  reply  to 
the  governor  contains  the  opinion  of  the 
judges: 

Ra^elgb.  N.  C,  May  U,  ISM. 
Hon.  Ellas  Oarr.  Gomnor  of  North  Caro- 
lina. 

Dear  Sir:  The  communication  from  our 
associates  and  the  judges  of  the  superior 
court  which  has  been  forwarded  by  your 
excellency  to  us  relieves  us  of  embarrass- 
ment In  complying  with  your  request,  since 
it  Is  In  the  nature  of  a  submission  of  the 
controversy  in  reference  to  tbeir  terms  of 
office  without  a  formal  action. 

The  doctrine  of  stare  decisis  applies  with 
equal  force  to  constructions  placed  upon  con- 
stitutions and  upon  statutes.  Where  courts 
bf  last  resort  have  placed  an  interpretation 
upon  either,  which  adjusts  and  settles  the 
rights  of  citizens  to  offices  or  any  other  prop- 
erty, nothing  short  of  the  most  palpable 
proof  that  such  precedents  are  productive  of 
wrong  and  injustice  will  warrant  a  material 
modification  of  the  principle  so  settled. 
Courts  are  extremely  reluctant  likewise  to 
disturh  or  modify  any  construction  that  has 
been  given  by  the  legislature  to  statutes  or 
provisions  of  constitutions  since  their  en- 
actment Where  business  relations  have  been 
heretofore  adjusted  or  rights  to  offices  have, 
been  recognized  as  settled  by  the  legislative 
sanction  so  given  to  a  particular  construction 
of  doubtful  language,  courts  are  even  more 
averse  to  disturb  or  overrule  a  principle  which 
has  been  accepted  and  acted  upon  by  the  pub- 
lic, because  It  had  the  approval  of  the  law- 
makers whose  power  to  enact  or  modify  stat- 
utes is  limited  only  by  the  constitution,  and 
whose  Interpretation  of  the  organic  law  la 
entitled  to  such  profound  respect  that  It  will 
be  disturbed  by  the  courts  only  on  the  weigh- 
tiest consido'attoas.  The  Importance  to  be 
attached  to  the  opinion  of  this  co-ordioate 
department  of  the  government  is  greatly  en- 
hanced by  the  fact  that  the  controverted 
question  which  we  are  called  upon  to  decide, 
though  not  one  In  which  we  have  any  direct 


Interest,  may,  nerotbelMS,  nataraUy  wag- 

gest  to  the  public  the  posiibUity  that  it  re- 
lates so  closely  to  our  own  positions  as  to 
make  it  difficult  to  eliminate  itersonal  conse- 
quences from  Its  consideration.  It  Is  of  the 
first  Importance,  not  only  that  justice  should 
be  fairly  and  properly  administered,  but  that 
Its  administration  should  command  the  con- 
fidence of  every  honest,  enlightened,  and 
law-abiding  citizen. 

We  are  confronted  at  the  threshold  of  the 
Investigation  by  the  fact  that  the  legal  ad- 
viser of  your  excellency  has,  at  your  re- 
quest, submitted  a  well-considered  and 
strong  argument  upon  the  one  side,  while 
some  others  of  the  ablest  and  most  learned 
members  of  the  legal  profeaslon  have  favor- 
ed us  with  powerful  presentations  of  the  op- 
posing view.  When  the  scales  are  so  near- 
ly evenly  balanced,  we  deem  It  our  duty  to 
settle  the  preponderance  by  casting  the  leg- 
islative view,  which  is  of  peculiar  weight 
In  this  case,  into  the  scale  where  It  belongs. 
Another  consideration  which  Influences  us 
to  act  upon  this  view  is  the  tact  that,  after 
applying  all  of  the  rules  devised  to  aid  us 
in  ascertaining  the  meaning  of  a  constitu- 
tional provision,  It  must  be  admitted  that 
the  science  of  law  Is  less  exact  In  its  appli- 
cation to  construction  to  be  placed  upon 
words  than  to  any  other  subject,  since  such 
Is  the  lmi>erfectlon  of  human  language  that 
lawmakers  often  fall  to  express  their  mean- 
ing In  unequivocal  terms,  and  the  Interpre- 
tation of  doubtful  expressions  of  their  pur- 
pose almost  always  leads  to  conflict  even 
among  the  most  learned  jurists. 

The  act  of  1876-7T  (Code.  S  2736)  provides 
how  any  vacancy  either  In  the  offices  of 
justices  of  the  supreme  court  or  judges  of 
the  superior  court,  among  others,  shall  be 
filled,  when  it  occurs  more  than  30  days  be- 
fore a  general  election.  If  It  did  not  ap- 
pear ex  tI  termini  that  the  word  'Vacancy*' 
was  used  In  the  sense  of  an  unexpired  term, 
the  repetition  of  the  same  word  in  the  very 
next  section,  which  preceded  the  provision 
In  reference  to  the  judges  in  the  original  act 
(section  42,  c.  275,  Laws  1876-77),  and  fol- 
lowed when  both  were  re-enacted  In  the 
Code  (section  2737),  tends  to  show  that  it 
was  the  legislative  purpose  to  fill  the  va- 
cant place  In  both  Instances  for  the  unex- 
pired term.  A  reference  to  the  history  of 
our  own  courts  will  show  that  this  was  the 
view  of  the  law  which  was  put  Into  prac- 
tical operation  when,  vacancies  occurred 
after  the  passage  of  the  act  of  1876-77,  both 
by  the  legislature  and  the  executive  and  ju- 
dicial officers  of  the  state.  Justice  DlUard 
was  elected  In  August,  1S7S,  a  justice  of  the 
supreme  court  for  a  term  of  eight  years,  the 
full  term  of  his  predecessor  having  expired. 
Justice  Ruffin  was  appointed  on  the  11th 
February,  1881,  to  fill  the  vacancy  caused 
by  his  resignation;  and  the  legislature,  dur- 
ing the  same  year  (chapter  327,  S  1).  pro- 
vided In  expreas  terau  tor  tba  election  of  a 
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jOBtlce  to  fin  the  vacancy.  After  tbe  elec- 
tion of  Bnffln,  In  188!^  he,  Id  turn,  leBlsned; 
and  Justice  Men^non  was  anwlnted  on  the 
2&th  of  September,  1883,  to  Ul  the  conse- 
queat  vacancy.  In  1884.  Justice  Merrlmon 
was  elected  to  fill  such  vacancy,  but,  In- 
stead of  holding  for  a  term  of  eight  Tears, 
was  reflected  for  a  fall  term  in  188G.  Jndge 
McK<^  was  ^ected  a  judge  of  the  snperlor 
court  tn  1882  for  a  full  term  of  eight  years, 
but  he  died  in  the  fail  of  1885.  and  Judge 
Boykln  waa  an>olnted  to  fill  the  racancy. 
BoyUn  was  elected  in  1886  to  fill  the  unex- 
pired term  of  Jud^  McKoy,  TrtUch  cune  to 
an  md  tn  1800;  whereupon  he  was  again 
elected  by  the  peoide  at  the  very  time  when 
the  term  of  his  predecessor  would  haTe  Closed 
but  for  his  death.  In  tbe  same  way  Judge 
Oilmer,  of  the  superior  court,  was  appointed 
in  1879  to  fill  the  unexpired  term  of  Jndge 
Kerr,  which  b^an  In  1874;  was  elected  In 
1880,  and  again  for  a  fun  term  in  1882.  eight 
years  after  the  election  of  his  predecessor. 
It  thus  appears  that  the  general  assembly 
gave  expression  to  Its  construction  of  the 
constitutional  amendment  In  18TT,  just  after 
it  took  effect  (on  tbe  1st  of  January  of  that 
year);  and  both  justices  of  tbe  supreme 
court  and  Judgra  of  the  superior  court  have 
been  acting,  when  the  question  bas  arisen, 
upon  the  Idea  that  tbe  legislative  view  was 
correct,  while  tbe  executive  officers,  whose 
duty  it  has  been  to  send  out  election  blonhs 
and  assist  in  ascertaining  the  result,  and 
the  Judges  of  election  and  canvassers  in  the 
county,  have  never  failed  to  perform  their 
allotted  parts  in  supervising  tbe  re-election 
of  an  Incumbent  who  had  been  first  elected 
before  the  expiration  of  the  term  of  his  pred- 
ecessor. The  more  recent  cases  In  wblch 
a  specific  term  has  been  mentioned  In  the 
commissions  of  Judicial  officers  have  never 
been  called  to  tbe  attention  of  the  public 
till  now,  nor  have  they  been  properly  con- 
sidered for  executive  construction,  since  we 
cannot  conceive  bow  tbe  tenure  which  de- 
pends upon  the  meaning  of  the  constitution 
can  be  affected  one  way  or  tbe  other  by 
tbe  action  of  your  excellency  or  one  of  your 
predecessors  In  unnecessarily  Incorporating 
the  length  of  a  term  In  a  commission. 

While  we  rest  our  opinion  upon  the  duty 
and  propriety  of  adhering  to  this  settled 
legislative  construction,  acquiesced  in  until 
a  very  recent  period  by  tbe  people  acting 
in  public  and  private  capacities,  we  deem 
It  not  Improper  to  call  attention  to  other 
clauses  In  tbe  constitution  and  other  legis- 
lation Indirectly  bearing  upon  and  harmo- 
nizing with  our  views.  In  this  connection, 
as  amended  in  1875,  In  reference  to  the 
length  of  the  terms  of  the  judicial  officers 
of  either  court,  is  found  section  21,  art  4, 
which  provides  tbat  "Justices  of  the  su- 
preme court  shall  be  elected  by  the  qualified 
voters  of  the  state,  as  is  provided  for  the 
election  of  members  of  the  general  assem- 
bly. They  shall  liold  their  offices  for  eight 


years.  The  Judgm  of  the  ntperiw  conrti, 
dected  at  the  flnst  election  nnder  this 
amendment,  shall  be  elected  in  lilce  manner 
as  Is  provided  for  Ju8ti<»8  of  the  supreme 
court,  and  shall  hold  their  offices  tor  eight 
years."  Construed  literally,  and  without 
transposition,  this  section  would  fix  the 
terms  of  only  those  Judges  of  the  superior 
court  first  elected  thei-eafter  at  eight  years, 
and  provide  for  their  election  by  the  people 
of  'the  whole  state  instead  of  the  Yoten  of 
the  district,  leaving  us  to  look  elsewhere  In 
the  Instrument  for  any  provision  which 
fixes  the  terms  of  those  who  should  be 
chosen  tn  after  years.  The  language  of  sec- 
tion 21,  art  4,  of  the  constltntlon  of  1868 
<Batt  Revlsal,  p.  48)  was  very  greatly  alter- 
ed as  to  the  tenure  of  office  of  superior  court 
judges.  That  section  provided  that  "the 
Judges  of  the  superior  courts  [all,  not  sim- 
ply those  chosen  at  the  n»t  tiecUon]  shall 
be  elected  in  like  manner  •  •  *  and  shall 
hold  their  offices  for  eight  years."  To  say 
the  least  It  was  very  remarkable  If  this 
change  of  phraseology  was  accidentaL  If 
we  Interpret  the  amended  section  according 
to  the  ordinary  rules  of  construction,  giving 
to  the  words,  as  th^  are  arranged,  their 
natural  and  obvious  meaning,  we  would  be 
constrained  to  look  elsewhere  for  some  nec- 
essary implication  which  fixed  the  terms  of 
all  the  judges  chosen  after  tbe  election  in 
August  1868,  other  than  those  elected  in 
1878.  Section  33,  art  4,  of  the  amended 
constitution  provides  that  the  alterations 
then  made  (in  1875)  "shall  not  have  the  ef- 
fect to  vacate  any  office  or  term  of  office 
now  existing."  Construing  that  with  other 
sections  of  the  same  article,  such  as  section 
10,  which  required  that  the  state  should  be 
divided  into  nine  Judicial  districts,  "for 
each  of  which  a  Jndge  should  be  chosen," 
and  sections  11,  16,  22,  and  29,  we  may  fa^ 
ly  infer  that  existing  terms  of  office  were 
not  to  be  disturbed.  Tbe  status  of  snch 
judges  was  at  that  time  brlefiy  as  follows: 
Six  Judges  had  been  elected  In  1S74.  under 
the  constitution  of  1868.  which  fixed  their 
terms  of  office  at  eight  years,  extending  till 
1882,  or  till  the  qualification  of  thehr  suc- 
cessors, January  l,  1883;  while  section  33, 
art  4,  of  tbe  amended  constitution,  provided 
that  no  snch  term  e^ould  be  vacated. 
Though  the  amendment  adopted  In  1875  had 
reduced  tbe  aggregate  number  of  superior 
court  Judges  from  twelve  to  nine,  by  dis- 
pensing with  three  of  the  second  class  elected 
under  tbe  constitution  of  1868  for  long  terms, 
there  was  no  express  provision  fixing  the 
terms  of  those  elected  In  1874;  and  the  In- 
ference arose  that  tbe. terms  were  Intended 
to  be  fixed  as  previously  provided,  thus  tak- 
ing us  back  by  way  of  reference  to  ascer- 
tain the  length  of  time  to  the  older  provi- 
sions of  the  organic  law,  which  prescribed 
the  tenure  In  connection  with  the  provision 
for  classification  as  a  part  of  a  system.  It 
Will  be  remembered  that  lots  were  cast  in 
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1868,  as  provided  by  the  conrentloD,  to  de- 
termine which  of  the  lodges  of  the  superior 
courts  then  elected  should  belong  to  the 
class  whose  terms  would  expire  In  1874. 
and  which  to  the  class  whose  terms  would 
expire  In  1878. 

Th^  are  many  drcnmstanees  that  point 
to  the  leglslatWe  conBtmctlou  that  these 
two  classes  of  Judges  were  to  be  continued, 
and  the  terms  fixed  in  that  way  at  eight 
years.  Just  as  It  had  prerlonsly  been  more 
plainly  provided  In  the  constitution  of  1868. 
When  the  general  assembly  determined 
(Laws  1885,  c.  GO)  to  again  Increase  the  num- 
ber to  12.  It  wsA  strange,  If  an  nndeslgned 
coincidence,  that  the  terms  of  the  new 
Judges  of  the  Third,  Fourth,  and  Eighth  dis- 
tricts were  so  arranged  as  to  begin  cotem- 
poraneously  with  those  elected  for  the  old 
Seventh,  Eighth,  and  Ninth,  or  the  new 
Ninth,  Tenth,  and  Twelfth,  and  that  thus 
the  whole  12  were  again  divided  into  two 
classes,  so  that  one-half  of  the  whole  num- 
ber would  necessarily  stand  for  election 
every  four  years,  If  all  lAould  serve  for  full 
terms.  If  ihere  was  no  general  leglslatiTe 
idea  that,  by  a  fair  implication  from  all  of 
the  provLEUons  of  the  organic  law,  the  two 
classes  were  to  be  preserved,  and  tiiat  laws 
were  to  be  enacted  In  view  of  that  governing 
principle.  It  Is  not  only  remarkable  that  the 
act  of  1885  should  have  operated  as  it  did, 
but  more  so  that  the  constitutional  amend- 
ment should  add  two  Justices  to  the  su- 
preme court  whose  term  would  begin  on 
January  1, 1880,  two  years  after  the  election 
of  the  chief  Justice  and  the  other  two  as- 
sociates; so  that  if  the  tonus,  whether  filled 
by  one  or  two  Incumbents,  should  be  fixed 
at  eight  years,  we  would  have  two  of  the 
officers  of  that  tribunal  whose  term  would 
expire  on  what  is  known  as  the  "presiden- 
tial years,"  and  three  <m  the  "off  years." 
These  coincidences  would  seem  to  be  ex- 
plained by  attributing  to  the  legislature  the 
purpose  to  Interpret  the  amended  cmstitn- 
tlon.  like  that  of  1868,  as  providing  for  two 
classes  of  superior  court  Judges,  and  to  ex- 
tend the  claeaiflcation  to  the  supreme  court, 
and  not  to  leave  all  liable  to  be  removed  un- 
der the  influence  of  sudden  excitement.  It 
should  be  noted,  too,  that  the  act  of  1885  de- 
clared that  the  state  shonld  be  divided  into  12 
Judicial  districts,  for  each  of  which  a  Judge 
and  solicitor  should  be  chosen,  "in  the  man- 
ner now  prescribed  by  law."  What  law? 
The  act  of  1876-77,  which  had  already  been 
re-enncted  In  the  Code,  and  was  now  again 
recognized  by  the  legislature.  These  consid- 
erations lend  additional  strength.  If,  indeed, 
any  were  necessary,  to  our  conclusion  that 
it  was  the  plain  purpose  of  the  leglshiture  to 
ronstme  section  25  of  article  4  of  the  con- 
stitution so  as  to  insure  the  election  of  Jus- 
tices and  Judges  of  the  supreme  and  supe- 
rior courts  for  full  terms  only  at  regularly 
recurring  Intervals  of  eight  years.  Such 
beSng  the  view  we  have  adopted  after  ma- 


ture deliberation,  we  dean  It  unnecessaxy 
to  enter  Into  an  elaborate  discussion  of  the 
meaning  of  the  language  used  in  section  26, 
art  4,  of  the  constitution.  While  we  are 
Inclined,  according  to  our  interpretation  of 
the  terms  employed  in  that  section,  to  so 
construe  their  actual  meaning  as  to  har- 
monize with  our  view  of  the  I^slaUve  con- 
struction, we  prefer  to  concede  that  the  very 
aUe  argument  of  the  attorney  general  has 
raised  a  doubt  in  onr  minds  as  to  the  mean-  * 
lug  of  the  words,  considered  from  the  action 
of  other  branches  of  the  government  Con- 
ceding, then,  that  the  particular  language 
leaves  the  Intention  of  the  framers  of  the 
constitution  uncertain,  we  prefer  to  rest  our 
opinion  upon  the  Idea  that  our  doubtt  should 
be  resolved  in  favor  of  the  le^slative  con- 
struction, with  the  universal  acquiescence  In 
It  by  the  people,  as  also  upon  the  ground 
that  in  tlio  effort  to  fix  the  terms  we  are 
compelled  to  consider,  as  in  pari  materia, 
otb«-  provisions  of  the  constitution,  and 
bring  them  into  accord  witii  the  section  re- 
lating nu>re  specifically  to  the  question  be- 
fore  ns. 

It  is  not  improper  to  add  tlut  it  is  consid- 
ered a  safe  and  sound  rule  of  construction 
that,  when  "the  duration  of  a  term  of  office 
which  Is  filled  by  jmpular  election  Is  tn 
doul}t  or  uncertainty,  the  Interpretation  Is 
to  be  followed  which  limits  it  to  the  short- 
est time,  and  returns  to  the  people  at  titie 
earliest  period  the  power  and  authority  to 
refiU  it" 

[Signed]   JA8.  B.  SHEPHERD, 

Chief  Justice. 
[Signed]    A.  C.  A.VERY, 

Associate  Justlca. 
[Signed]    ABUISTEAD  BURWEtX, 

Associate  Justice. 


(iisH.  a  tt» 

BLIZABETHTON  SHOE  CO.  v.  HUGHES. 
(Supreme  Court  of  North  CaroUna.  May  14, 
1895.) 

SdiT  AOAirCST  ShBRIFF— ISSOLTBNT  EsTATS— Pbo- 

CEBD8  OP  Sals. 

1.  Plaintiff  alle^d  that,  as  a  creditor  of  a 
flrm  which  had  made  nn  atisip^nment,  he  had  be- 
fnin  an  action  b;  attachment  to  have  ttie  aaaign- 
meot  Bet  aside  for  fraud:  that  the  defendant,  aa 
sheriff,  levied  the  attachment;  that  a  compromiB? 
was  effected,  whereby  the  goods  were  to  remain 
In  defendant's  poMeasion,  anbJect  to  the  attach- 
ment lien,  and  were  to  be  sold  07  the  ossiRDee,  as 
a^ent  for  defendant,  and  the  proceeds  applied  on 
plaintiff's  cinim;  thnt  defendant  sold  goods,  and 
paid  plaintiff  a  certain  amount,  bot  refused  to 
turn  over  other  proceeds  of  aalea;  and  tiiat  he 
had  transferred  the  same,  with  the  stock  of  goods, 
to  the  assignor  firm.  H€td,tbat  neither  the  assiffu- 
or  firm  nor  the  ssslRnee  were  necessary  parties, 
they  being  mere  agents  of  defendant 

2.  The  fact  that  the  attachment  snit  was  still 
pending  was  no  defense,  as  defendant  was  not  a 
party  thereto. 

3.  It  was  not  necessary  for  plaintiff  to  allege 
that  E..  K.  &  B.  were  not  entitled  to  the  proper^ 
as  their  exemption.  That  fact  was  matter  of  de- 
fense. 

4.  It  was  not  necessaiy  to  allege  that  defend- 
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*nt  viat  a  party  to  ,  the  compromise  agreement, 
where  he  has  accepted  the  troat  by  taking  the 
^pertr  into  his  posseasion. 

5.  The  facts  alleged  atate  a  cause  of  action 
asaiiist  defendant. 

Appeal  from  aiipeiior  court,  Orange  county; 
Hoke,  Jndge. 

Action  by  Ellzabethton  Shoe  Oompauy 
against  John  K.  Uoghes  for  damages.  From 
a  Judgment  oremiUng  his  demurrer  to  tlie 
complaint,  defendant  appeals.  Affirmed. 

J.  W.  Graham  and  P.  C.  Graham,  for  ap- 
pelkint  Shepherd,  Manning  &  Fonstwe  and 
C.  L>.  Turner,  for  appellee. 

FUKCIIES,  J.  This  action  comes  before 
us  upon  complaint  and  demurrer.  It  appears 
that  certain  parties  doing  business  under  the 
firm  name  of  Ellen,  Koploa  &  Bro.,  In  the 
month  of  June,  18»3,  made  a  deed  of  assign- 
ment for  the  benefit  of  their  creditors.  In 
which  they  preferred  Lena  EUen,  wife  of 
Isaac  EU^  (one  of  the  partners),  to  a  largo 
amount;  that  some  time  thereafter  plaintiffs 
commenced  au  action  to  set  aside  the  deed 
of  assignment  for  fraud,  In  which  they  had 
the  goods  named  in  said  deed  of  assignment 
attached,  and  the  members  of  the  firm  Ellen, 
Koplon  &  Bro.  arrested;  that  defendant,  be- 
ing the  sheriff  of  Orange  county,  acted  as  the 
officer  In  making  these  arrests  and  in  serrtng 
said  attachments.  Under  this  state  of  affairs, 
the  parties,  by  their  attorneys,  came  to  terms 
of  compromise.  In  which  tt  was  agreed  that 
the  defendant  should  be  discharged  from  aia- 
tody,  and  that  no  sale  should  be  made  under 
said  attachmenta,  and  that  plaintiffs  would 
accept  33,%  cents  on  the  dollar  In  satisfaction 
of  their  debts,  which  they  say,  thus  reduced, 
amounted  to  $1,051.60.  And  In  consideration 
of  these  concesslona  on  the  part  of  plaintiffs 
it  was  agreed  on  the  part  of  defendants  (El- 
len. Koplon  &  Bro.)  that  the  lien  of  the  at- 
tachment should  continue,  and  that  T.  A. 
Faucett,  the  assignee  named  in  the  deed  of 
assignment,  should  continue  to  sell  said  goods 
as  the  agent  of  the  defendant  Hughes,  ac- 
counting to  Hughes  for  the  goods  sold,  and 
the  defendant  was  to  apply  the  money  thus 
raised  to  the  payment  of  plaintiffs'  claims,  as 
reduced  by  the  terms  of  said  compromise. 
That  under  this  arrangement,  defendants  (the 
firm  of  Ellen,  Koplon  &  Bro.),  Faucett,  and 
the  defendant  sold  goods,  and  defendant  paid 
plaintiffs  $200,  reducing  their  claims  to  the 
sum  of  $851.00.  Plaintiffs  further  allege  that 
under  this  arrangement  the  goods  bdonglng 
to  the  firm  of  Ellen,  Koplon  &  Bro.  to  the 
amount  of  $3,158.08  went  Into  the  possession 
of  the  defmdant,  and,  in  addition  to  the 
goods  aboTe  mentioned,  on  January  1,  1894, 
the  firm  of  Ellen,  Koplon  &  Bro.  moved  goods 
they  had  In  Rockingham  to  HlUsboro  to  the 
amount  of  $1,500,  and  turned  them  otot  to 
the  defendant  Hughes,  to  be  sold  by  him,  and 
applied  to  the  paymeot  of  plalntlflb*  claim; 
and  that  defendant  accepted  them  for  that 
poryoset  and  put  them  tn  the  store  with  the 


other  goods.  Pk^intiffs  further  allege  that  on 
the  27th  of  January,  1894:,  all  these  goods 
were  burned  and  destroyed,  except  $1,100 
worth.  And  they  further  allege  that,  besides 
the  $200  which  defendant  paid  to  them,  un- 
der the  terms  of  the  compromise,  he  collected 
$700,  which  should  be  paid  to  them;  but  that 
he  refuses  to  pay  this  to  them,  or  to  sell  the 
$1,100  worth  of  goods  left  frmn  the  fire,  and 
pay  their  debt  out  of  this;  and.  Instead  of 
doing  80,  he  has  turned  them  over  to  the  mem- 
bers of  the  firm  of  Ellen.  Koplon  &  Bro.; 
wherefore  they  ask  for  Judgment,  etc.  To 
this  complaint  the  defendant  demurs— First 
Upon  the  ground  that  there  Is  a  defect  Id  the 
parties,— tliat  the  members  of  the  firm  of 
Ellen,  Koplon  &  Bro.  and  T.  A.  Faucett 
should  have  been  made  parties.  Second.  Tliat 
the  actions  referred  to  In  said  agreement  (Ex- 
hibit B)  are  still  paidlng.  Third.  That  the 
complaint  does  not  atate  facts  sufficient  to 
constitute  a  cause  of  action.  (1)  That  it  was 
not  shown  that  It  was  the  duty  of  defendant 
to  Insure  the  goods;  (2)  that  complaint  does 
not  show  that  the  members  of  the  firm  of 
Ellen,  Koplon  &  Bro.  were  not  entitled  to  the 
$1,100  as  their  exemptions;  (3)  that  defend- 
ant was  not  a  party  to  the  agreement  (the 
compromise  and  assignment  above  mention- 
ed). We  do  not  think  the  demurrer  can  Iw 
sustained.  We  do  not  think  the  members  of 
the  firm  of  Ellen,  Koplon  &  Bro,  or  Faucett 
are  necessary  parties.  The  goods  were  not 
In  their  hands,  except  as  the  agents  and  em- 
ployes of  defendant  He  was  to  control  the 
matter,  to  receive  the  money,  and  to  pi^  it  to 
plaintiffs.  Indeed,  It  seems  from  the  com- 
plaint that  the  goods  were  In  the  possession 
of  the  defendant  And  in  considering  this 
appeal  we  are  bound  by  the  allegations  of 
the  complaint,  whether  they  are  in  fact 
true  ov  not  as  the  legal  effect  of  the  defend- 
ant's demurrer  Is  to  admit  tb^  to  be  true. 
That  It  cannot  be  sustained  upon  the  second 
ground  assigned— First  For  the  reason  that 
defendant  Is  not  a  party  to  the  "actions  re- 
ferred to"  in  the  complaint.  Woody  v.  Jor- 
dan, 09  N.  C.  ISO.  Second.  That  this  de- 
fense could  only  be  taken  advantage  of  by 
a  plea  In  abatement  and  not  by  demurrer. 
Woody  V.  Jordan,  supra.  That  it  cannot  be 
sustained  upon  the  third  ground,  as  It  seems 
clear  to  us  that  plaintiffs  have  set  up  a  cause 
of  action.  They  allege  that  the  firm  of  Ellen, 
Koplon  &  Bro.  owed  them  $1,051.60;  that  this 
firm  put  $4,500  worth  of  property  in  the  hands 
of  the  defendant  to  pay  them;  that  defendant 
accepted  this  property  under  this  trust  and 
paid  them  $200,  reducing  their  debt  to  $851.- 
60;  and  that,  although  there  has  been  a  loss 
by  flre,  about  which  there  might  be  some 
question  as  to  defaidant's  liability,  besides 
this  he  has  $700  In  mon^  collected  and  $1,100 
worth  of  the  goods  saved  from  the  fire.  In 
other  words,  he  has  $1,^  or  $2,000,  out  of 
which  he  should  j>ay  plaintiffs  the  $851.00 
doe  them.  But  It  Is  said  In  the  demurrer  that 
plaintiffs  do  not  allege  that  the  members  of 


Digitized  by  Google 


BODTHBiASTBRN  ABFORTEB,  Vol.  2L 


(N.  C 


tlu  flrin  of  EU^  Eoplon  &  Bro.  are  not  en- 
titled to  this  fund  as  their  personal  property 
exonptton,  and  plaintiffs  are  not  entitled  to 
recover  on  that  account  We  do  not  think 
It  was  necessary  that  plalntlfib  should  allege 
this  In  their  complaint,  and  whatever  might 
be  the  restdt  if  defendant  bad  answered  and 
set  up  this  defense  Is  not  now  before  us  for 
oar  determination.  But  we  do  say  that  It 
Is  not  soch  a  defense  as  a  trustee  can  luuke 
by  way  of  a  demnrrer  against  an  action  by 
hU  cestui  que  trust  for  withholding  funds  In 
his  hands  as  such  trustee;  that  It  was  not 
necfv-Rarr  that  defendant  should  have  sigDod 
the  instrument  of  July,  1893,  making  biw  tlio 
trustee,  and  placing  the  goods  In  his  bands. 
Hla  signature  at  most  would  have  only  amount- 
ed to  an  acceptance  of  the  trust;  and  this  was 
afterwards  signified  by  bis  accepting  the 
trust,  and  acting  under  It,  ss  he  did.  We 
leave  out  of  consideration  the  matter  of  In- 
surance. The  comi^Int  is  good  wlthont. 
There  la  no  error  in  the  Judgment  appealed 
from.  Affirmed. 


(116  H.  0.  »M) 

S1TTT0N  T.  PHTLLTPS  (three  eases). 
(SttprCTie  Court  of  Nturtii  Carolina.   ApiU  23. 
1895.) 

FlKKS  AHD  PSKALTIBS— PbOCBSDS— SXLLINa  AKTI- 
CI.B8  BI  UkLAWFGL  MbASURS. 

1.  Code  1883,  S!  3841,  3842,  which  provides 
that  private  parties  may  recover  penalties  of  any 
person  seillnff  and  delivering  proviaioas  by  nnau- 
tborized  weights  and  measures,  is  not  in  conflict 
with  Const  1876,  art.  9,  i  5,  which  provides  that 
the  net  proceeds  of  all  penalties  ana  forfeiturea 
shall  go  to  the  school  fund.  Falrcloth,  G.  J.« 
and  Avery,  J.,  dissenting. 

2.  In  an  action  to  recover  under  Code  1883, 

SI  3841,  3842,  providing  for  a  penalty  for  selling 
7  unauthorized  weights  and  measures,  and  for 
selling  by  other  measure  than  the  standard,  a 
finding  for  plaintifl^  on  the  second  ground  is  error 
whero  tho  article  sold  wns  meat 

3.  Under  chapter  100,  Acts  1893,  there  Is  a 
violation  of  the  statute  only  when  the  defend- 
ant has  used  weights  and  measures  after  refns- 
Ing  to  permit  *he  standard  keeper,  who  has  vis- 
ited him  for  that  purpoae,  to  seal  or  stamp 
them. 

Appeals  from  superior  court,  Lenoir  county; 
Boykiu,  Judge. 

Three  actions  by  James  O.  Sutton  against 
John  R.  Fhllllps  to  recover  two  penalties  for 
selling  by  weights  and  measures  not  tried  by 
the  standard,  and  for  selling  meat  to  plaintiff 
by  less  measure  than  the  standard.  Defend- 
ant appeals.  Modified. 

B.  O.  Barton,  for  appellant.  N.  J.  Bouse, 
for  appellee. 

CLABK.  J.  WUle  the  courts  hare  the  pow- 
er and  It  Is  tfa^  duty,  in  proper  coses,  u  de> 
Clare  an  act  of  the  leglalatnre  nnconstitatlon- 
al,  It  Is  a  w^I-recognlzed  principle  that  tiie 
courts  will  not  declare  that  this  co-ordinate 
branch  of  the  government  has  exceeded  the 
powers  vested  in  It  nnleaa  It  Is  plainly  and 
clearly  the  casew  If  there  la  any  reascHiable 
doubt.  It  will  be  resolved  In  favor  of  the  law- 
ful exercise  of  their  powers  by  the  r^resenta- 
tlves  of  the  peopl&   For  several  reason)^  It  la 


not  clear  that  the  act  In  question,  which  was 
not  only  re-enacted  since  the  constltatlon  of 
1S75  by  the  Code  of  1883  (see  sections  3841. 
3842),  but  which  has  been  recognized  as  valid 
and  amended  tliree  times  by  the  general  as- 
sembly, first  in  1889  (chapter  404),  and  again 
by  the  general  assembly  of  1893  (cuaptnn 
100,  207),  Is  anconstituUonal  and  invalid. 
Among  these  reasons  are: 

1.  This  court  has  heretofore  recognized  that 
acts  like  this,  giving  the  penalty  prescribed 
for  a  violation  of  the  statute  to  any  one  tas  to 
some  designated  person)  who  shall  sue  for  the 
same,  are  constitutional.  Ashe,  J.,  for  the 
court,  in  Katzensteln  v.  Railroad  Ga,  84  N. 
G.  6S8,  expressly  passes  upon  the  point,  and 
holds  that  such  acts  are  not  In  contravention 
of  article  9,  {  5,  of  the  constitution.  In 
Hodge  T.  Ballroad,  108  N.  O.  24, 12  S.  B.  lOil. 
Merrimon,  C.  J.,  elucidates  the  point;  and  In 
his  concurring  opinion,  on  pages  30,  31,  32, 
108  N.  C,  and  page  104, 12  8.  E.,  gives  strong 
reasons  for  adhering  to  tlie  former  opinion  of 
the  court  as  rendered  by  Ashe,  J.  The  con- 
atltution  of  Missouri  (article  11,  9  S)  contains 
a  claose  almost  identical  with  that  of  this 
state;  and  the  snpreme  court  of  that  state 
has  uniformly  held  that  it  was  not  an  inhibi- 
tion upon  the  legislature  to  give  the  penalties 
to  any  person  whom  the  act  ImposTng  the 
penalties  might  provide,  and  that  the  object 
of  the  constitutional  provision  was  not  to  pro- 
hibit qui  tarn  actions  In  future,  but  cdmply  to 
provide  that  all  penalties  Inuring  to  the  state 
should  go  to  the  school  fund.  In  view  of 
these  authorities  In  our  state  and  elsewhere 
upholding  the  constltutlonaHty  of  such  acts 
which  had  been  customarily  passed,  time  oat 
of  mind.  It  cannot  be  said  that  this  act  Is 
plainly  and  clearly  unconstitutionaL  The 
doubt.  If  any,  must  be  resolved  In  favor  of 
the  general  assembly.  In  addition  to  these 
cases,  directly  In  p<dnt,  acts  of  the  legislature 
giving  the  penalty,  in  whole  or  m  part,  to 
the  person  suing  for  the  same,  have  been  rec- 
ognized as  valid  In  numerous  cases  exax  the 
amended  oonstltntlon  of  1875;  thus,  m  effect, 
approving  the  direct  decisions:  Branch  t. 
Railroad,  77  N.  C.  847;  Keeter  t.  Railroad, 
S6  N.  G.  346;  Whitehead  v.  IlaUroau.  S7  N. 
G.  255;  Branch  v.  RaUroad.  88  N.  O.  S70; 
MIddleton  v.  RaUroad,  96  N.  0. 167;  McGow- 
an  V.  Railroad,  Id.  417;  McOwlgan  t.  Bail- 
road,  Id.  428;  Htaies  t.  Rollioad  Co.,  Id.  4B4; 
Williams  T.  Hodges,  101  N.  C.  800.  7  &  E. 
786;  Cole  T.  Laws,  104  N.  a  651,  10  S.  E. 
172;  and  there  are  more  than  twice  as  many 
more.  AU  of  these  were  erroneously  oedded, 
and  must  be  orerraled.  If  tbe  plalntlflEs  In 
them  were  now.  by  a  new  oonstructwn  of  the 
constltatlon,  held  sot  to  have  hod  a  cansa  of 
action.— a  defect  which  must  have  been  no- 
ticed in  this  coart,  without  excepll<m  below. 
If  such  defect  bad  existed.  Indeed,  the  caw 
of  KatBsnstehi  t.  Railroad,  In  which  this 
coort  expready  held  t^t  the  amendnM^t  to 
the  constitntion  was  not  a  restriction  apon 
the  legislature,  prohlbitlpc  qui  tarn,  or  popn 
lor  actions,  as  they  are  sometimes  termed,  has 
been  cited  as  anthorl^  in  no  1^  than  12caaem. 
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The  Jadlclal  construction  of  this  prorislon  has 
been  uniform  and  frequently  repeated.  The 
legislatdve  construction  has  been  no  less  so. 
In  the  reply  of  the  court  to  the  governor  aa  to 
the  "Judicial  Term  of  Office,"  114  N.  C.  923, 
21  S.  E.  9C3,  on  page  927, 114  N.  O.,  and  page 
903,  21  S.  E.,  the  court  says:  "TVe  rest  our 
opinion  of  the  construction  of  the  constitu- 
tional provision  upon  the  duty  and  propriety 
of  adhering  to  the  settled  legislative  construe' 
tlon,  acquiesced  in  imtll  a  very  recent  period 
by  the  people  acting  in  public  and  private 
capacities."  By  the  same  reasoning,  the  con- 
strnctton  of  thia  constitutional  provision  has 
had  10  times  otot  "a  settled  legislative  con- 
stnictlon,"  which  should  be  adhered  to. 
Scarcely  a  ^gle  l^lBlatnre  rince  the  oodtoi- 
tion  of  1875  h&B  ^used  which  did  not  rec- 
ognlsse  the  power  and  duty  of  the  legislature 
In  this  particular  by  enacting  or  amending 
statutes  conferring  the  whole  or  a  part  of  pen- 
alties upon  peraans  suing  tor  the  sama  This 
tM  been  acted  on  without  quefitl<m  in  that 
department  of  the  govemmait  So  nnlTma^ 
ly  has  It  been  "acquiesced  in  by  Uw  j)eople 
In  public  and  private  capadtlea"  tbat  <mly 
once  Is  It  known  to  have  been  questioned  by 
the  pleadings  In  all  ttie  actions  brought  to  od- 
lect  p^Itles  (Katzenat^n  t.  Railroad,  su- 
pra); and  then,  by  an  ecc^itlonally  able  ooor^ 
—Smith,  ^he^  and  Bufflnr-the  leglsIatlTe 
cfmstmctlon  was  nnanlmoudy  sustained,  and 
lias  been  repeattSty  and  uniformly  recognised 
since  as  the  law  In  numntms  oses,  many  of  . 
than  above  dted.  It  has  thus  20  yeerB*  tmi- 
form  cwstructlon  1^  both  the  le^slative  and 
Judldal  departments,  and  should  be  deemed 
settled,  If  anything  can  be. 

2.  From  time  Immemoilal,  In  the  English 
law.  It  has  l>een  found  that  qui  tarn  actions 
—actions  In  which  the  penalty  goes  In  whole 
or  in  port  to  the  person  suing  for  the  same 
—were  an  efficient,  and.  Indeed,  sometimes 
an  Indispensable,  means  of  enforcing  the  law 
in  many  cases,  as  for  the  breach  or  neglect 
of  duty  by  officers  and  corporations;  and 
parliament  In  England,  and  legislative  bod- 
ies in  this  country,  have  freely  enacted  stat- 
utes for  the  enforcement  of  laws  by  such 
actions.  There  has  been  no  agitation  for 
the  reiwal  of  such  statutes;  and,  if  there 
bad  been  a  radical  departure  intended  by 
the  amendment  of  1875  by  which  the  gen- 
eral assembly  would  have  been  deprived  of 
its  power  to  authorize  qui  tam  actions,  such 
inhibition  would  have  been  clear  and  un- 
mistakable, and  would  have  been  placed  In 
the  chapter  relating  to  the  legislative  de- 
partment among  the  restrictions  upon  the 
exercise  of  legislative  power,  Const,  art.  2, 
SI  10,  11,  12,  14.  Instead  of  that,  this  pro- 
vision is  found  in  article  0,  upon  education, 
and  in  the  section  transferring  to  the  school 
fund  certain  sources  of  revenue,  and  among 
others  Is  incidentally  mentioned  "also  the 
clear  proceeds  of  all  forfeitures  and  penal- 
ties." It  would  be  a  strange  construction 
that  this  Incidental  reference  In  the  article 
on  education  was  a  reversal  of  the  policy  of 
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hundreds  of  years,  and  a  clear,  dtstlact  In- 
hibition upon  the  legislature  against  permit- 
ting qui  tam  actions  any  longer,  and  an 
enactment  that  hereaftM  the  state  alone 
should  recover  penalties  in  civil  actions.  On 
the  conti-ary,  as  already  held  by  our  court, 
and  also  by  the  Missouri  court,  upon  an  al- 
most Identical  constitutional  provision,  the 
purport  and  true  meaning  of  this  clause  of 
the  constitution  Is  not  to  vest  the  sole  right 
to  collect  penalties  In  the  state,  but  to  vest 
In  the  school  fund  the  clear  proceeds  of  all 
penalties  which  by  authority  of  law  should 
be  collected  for  the  benefit  of  tbe  state.  It 
Is  best  to  stand  supor  vias  ontlqnas. 

3.  If  the  constitutional  provision  were 
cleax  that  the  general  assembly  was  prohib- 
ited from  any  longer  permittiug  qui  tam  ac- 
tions or  tbe  collection  of  penalties  by  any 
one  except  the  state,  public  policy  could  not 
be  considered.  Bu^  when  such  restriction 
is  not  clearly  shown,  considerations  of  pub- 
lic policy  may  be  Invoked,  on  the  ground 
that  thero  was  no  great  recognised  evil  or 
public  agitation  which  called  for  so  radical 
a  departure  as  depriving  tbe  lawmaking 
power  of  Its  immemorial  discretion  to  au- 
tborize  tbe  recovery  of  penalties  by  private 
persons,  as  it  has  done  in  section  3842  of  the 
Code,  or  by  official  persons,  as  in  section  3841 
of  the  Code,  as  well  as  in  divers  and  sundry 
other  statutes.  Not  only  would  this  restric- 
tion upon  the  l^lslature  virtually  repeal  the 
I>enaltle8  prescribed  for  breaches  of  duty  in 
these  and  similar  cases,  but  it  would  virtu- 
ally repeal  all  statutes  providing  penalties 
for  delay  in  shipping  freight,  and  other  pen- 
alties for  breach  of  dttty  by  corporations, 
since  penaitiea  will  be  rarely  sued  for  if 
there  is  no  benefit  to  accrue  to  tbe  party 
bringing  the  action.  It  would.  Indeed,  be  a 
virtual  repeal  of  this  long  recognized  and 
Sclent  mode  of  enforring  the  law,  and 
would  leave  its  enforcement  In  effect  solely 
to  the  criminal  side  of  the  docket,  with  Its 
official  prosecutors,  and  the  benefit  to  the 
defendant  of  the  preponderance  of  challen- 
ges, the  protection  of  the  doctrine  of  rea- 
sonable doubt,  and  the  other  advantages 
with  which  tbe  law  favors  a  defendant  on 
trial  for  crime.  Such  change,  not  being 
called  for  by  public  policy,  and  such  restric- 
tion upon  the  legislature  being  against  tbe 
experience  and  the  public  policy  of  centu- 
ries, If  made,  should  appear  clearly  and  nn- 
'  mlstakably,  and  not  by  Inference  from  a 
mere  provision  assigning  sundry  funds  for 
the  support  of  education.  The  act  of  1889 
(chapter  199,  8  36)  requires  solicitors  to  prose- 
cute and  collect  penalties  and  forfeitures  en- 
tered in  their  courts,  upon  Judgments  ren- 
dered. It  does  not  extend  to  those  cases 
where  no  Judgment  is  rendered,  but  an  ac- 
tion is  simply  authorized  to  be  brought  for  a 
penalty.  Code,  S  3842,  defines  (as  does  sec- 
tion 109Q)  two  distinct  violations  of  the 
law,— the  first  for  buying,  selling,  or  barter- 
ing by  any  weight  or  measure  which  has 
not  been  stamped  or  sealed  as  required  by 
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section  3S41;  and»  secondlj.  for  selling  and 
d^reriug  by  less  measfore  than  the  stand- 
ard. For  each  offense  a  penalty  of  $40  Is 
prescribed,  and  the  same  act  may  be  a 
Tlolatlon  of  botiti  prorlslons  or  of  one 
only.  A  party  conld  sell  by  unstamped 
measure  or  weights,  and  violate  the  first 
clause,  and  yet  not  sell  by  measure  less 
than  the  standard,  In  which  case  he  would 
not  be  liable  to  the  second  penalty.  In  the 
present  case  the  defendant  Is  not  liable  to 
the  second  penalty,  but  on  a  different 
ground,  which  is  that  the  second  peualty  Is 
restricted  to  articles  sold  and  delivered  by 
measure  less  than  the  standard  (the  word 
■'weight,"  which  appears  in  the  first  clause, 
being  omitted);  and  the  defendant  Is  not  li- 
able to  the  second  penalty,  because  meat  Is 
an  ailicle  which  Is  not  sold  by  measure. 
An  English  case,  under  a  similar  statute, 
and  exactly  In  point,  Is  Hughes  v.  Humph- 
reys, 3  El.  &  Bl.  954.  If  It  be  objected  that 
the  jury  has  so  found.  Inspection  of  the  sec- 
ond Issue  shows  that  It  does  not  come  up  to 
the  statute,  which  Imposes  the  penalty  on 
any  one  who  shall  "sell  and  deliver";  and 
the  issue  and  response  thereto  do  not  find 
that  there  was  any  delivery,  which  is  an  es- 
sential to  constitute  the  penalty.  As  to  the 
first  clause,  we  concur  with  the  learned 
tionnsel  for  the  defendant  that  the  words 
"sealed  and  stamped  as  aforesaid"  refer  to 
section  S811,  as  amended  by  chapter  100, 
Acts  1803.  and  that  there  Is  a  violation  of 
the  statute  only  when  the  defendant  has 
bought,  sold,  or  bartered  by  weights  or 
measures,  which  he  did  not  "allow  and  per- 
mit" the  standard  keeper,  who  visited  him 
for  that  purpose,  to  seal  or  stump.  Bu^  the 
Jury  find,  In  response  to  the  flrst  Issue,  that 
the  defendant  sold  meat  to  the  plaintiff  by 
"weights  that  had  not  been  examined  and 
adjusted  by  the  standard  keeper,  as  re- 
quired by  the  statute."  These  words  "as  re- 
quired by  the  statute,"  In  the  verdict,  have 
the  same  reference  to  the  amended  section 
3841  as  the  words  "as  aforesaid,"  In  the 
statute,  and  can  only  mean  that  the  defend- 
ant not  having  compiled,  "as  required," 
with  the  duty  of  "allowlnff  and  permitting** 
his  weights  and  measures  to  be  stamped 
and  sealed,  did  sell  meat  by  them.  Upon 
the  verdict  the  plaintiff  was  entitled  to  re- 
cover the  $40  penalty  in  each  case  upon  the 
offense  stated  In  the  flrst  clause  of  section 
8842,  but  it  was  error  to  render  Judgment 
against  htm,  for  reasons  above  stated,  for 
any  penalty  in  regard  to  the  second  clause 
of  snifl  section.  The  costs  of  the  appeal  will 
be  divided  between  the  parties.  Modified 
and  affirmed. 


PAIUCLOTH,  C.  J.  (dissenting).  I  agree 
tliat  Id  England  the  subject  of  penalties  Is 
controlled  by  the  legislative  branch  of  the 
government,  because  there  Is  no  coustltu- 
tional  restriction.  I  agree  that  In  North 
Carolina,  prior  to  ISGS,  the  subject  was  en- 
tireiT  under  the  control  of  the  leglslatote, 


and  that  Ihe  eariy  statutes  on  tbe  subject 
have  been  allowed  to  continue  on  oar  statate 
books,  by  Inadvertence,  I  think,  as  now  a9- 
pears  In  Code,  i  3S42,  and  others.  After  the 
late  yrax,  however,  when  the  state  was  con- 
fronted with  new  conditions,  when  the  sub- 
ject of  gen«til  education  and  a  general  sys- 
tem of  public  instructiim  became  an  import 
tant  question  of  state  policy,  tbe  couTention 
of  186S-69  adopted  a  constitution  with  a  pro- 
vision (article  ^  I  4)  which  declared  that 
"the  net  proceeds  that  may  accrue  to  the 
state  from  sales  of  eBtxays  <a  from  fines, 
penalties  and  forfeitures  •  •  •  shall  be 
sacredly  pro^orved  as  a  school  fund,  •  •  • 
and  for  no  other  purposes  whatsoever." 
Again,  tbe  constitutional  convention  of  1875. 
amending  tbe  state  constitution  in  several 
respects,  after  providing  fw  a  gcn«al  and 
uniform  system  of  public  schools,  and  set- 
ting apart  the  sources  of  means  for  main- 
taining the  same,  declared,  in  article  9,  |  6, 
"that  all  monies,  •  •  •  also  the  net  pro- 
ceeds from  the  sales  of  wtrays,  also  the 
dlear  proceeds  of  all  penalties  and  forfeit- 
ures, and  of  all  flues  collected  in  tbe  several 
counties  for  any  breach  of  tbe  penal  or  mili- 
tary laws  of  the  state,  *  •  •  shall  bdong 
to  and  remain  In  the  several  counties,  and 
shall  be  faithfully  appropriated  for  establish- 
ing and  maintaining  free  public  schools  in 
the  several  counties  of  the  state:  provided 
that  the  amount  collected  in  each  county 
shall  be  annually  reported  to  the  superin- 
tendent of  public  Instruction."  Again,  the 
legislature  (Laws  18S1,  c.  200,  9  14)  enacted. 
In  the  identical  words  of  the  constitution  of 
1875,  that  the  "net  proceeds  from  sales  of 
estrays,  also  the  clear  proceeds  of  all  penal- 
ties and  forfeitures,  and  of  all  fines,  *  «  » 
shall  belong  to  and  remain  In  the  several 
counties,  and  shall  be  faithfully  appropriat- 
ed for  establishing  aud  maintalniDg  free 
public  schools  in  the  several  counties  as  es- 
tablished In  pursuance  of  the  constitution: 
provided  the  amount  collected  in  each  coun- 
ty shall  be  reported  annually  to  the  state 
superintendent  of  public  Instruction,"  which 
statute  was  re-enacted  into  the  Code  In  1883 
(section  2544). 

Thus,  we  have,  on  the  one  hand,  the  con- 
stitutional provisions  of  1868  and  1S75,  and 
the  act  of  assembly  of  1881  (chapter  200,  if 
14,  Code,  i  2544),  declaring  In  plain  terms 
that  tbe  "clear"  and  "net"  (synonymous 
terms)  proceeds  of  fines,  forfeitures,  penal- 
ties, etc.,  shall  be  faithfully  applied  to  main- 
tain public  schools,  and,  on  the  other  hand. 
Act  1741,  c.  32,  S  1  (Code,  8  3»42),  giving  the 
entire  penalty  to  any  person  suing  therefor, 
and  so  for  other  penalties;  and  tbe  question 
la,  which  shall  control?  The  constitution 
does  not  Impose  penalties,  but  only  directs 
the  application  of  tbe  net  proceeds  thereof 
when  collected.  It  leaves  with  the  legisla- 
ture the  power  to  Impose  i>enaltles,  to  pro- 
vide the  machinery  for  collecting  them,  the 
designation  of  suitable  persons  to  collect 
tliem,  and  the  right  to  make  reasonable  com- 
pensation to  tbe  collectors  for  services  and 

Digitized  by  Google 


STATE  e. 


HUGHES. 


971 


expenses.  The  state  has  made  the  county 
board  of  educatiou  a  corporate  body,  with 
power  to  sue  and  be  sued,  to  recover  school 
property,  real  and  personal,  and  to  see  that 
the  school  law  Is  enforced.  I  should  regret 
to  know  that  the  state  Is  compelled  to  ap- 
peal to  the  seldsh  motives  of  common  In- 
formers to  have  Us  laws  enforced,  and 
would  prefer  that  It  (the  state)  would  select 
its  own  suitable  agents  to  perform  this  labor 
with  reasonable  compensation;  and  I  see  no 
reason  why  the  county  board  of  education, 
In  a  case  like  the  present,  may  not  make  the 
collection  and  place  the  net  proceeds  to  the 
school  fund,  and  so  on  with  other  penalties, 
etc.  For  lUustratlon,  the  act  of  lUSd  (cnap- 
ter  199,  §  3(>)  requires  the  solicitors  of  the 
several  judicial  districts  to  prosecute  all  pen- 
alties and  forfeited  recognizances  entered  La 
their  respective  courts,  and  collect  by  exe- 
cution, If  necessary,  and  allows  them  to  re- 
ceive as  compensation  for  their  services  a 
sum  to  be  fixed  by  the  court,  not  less  than 
5  per  cent  on  the  amount  collected;  and  this 
act  is  amendatory  of  Code,  §  2544,  requiring 
the  net  collection  to  be  applied  to  the  school 
fund,  as  above  stated.  Will  it  be  suggested 
that  the  solicitors,  county  boards  of  educa- 
tion, and  such  others  as  the  legislature  has 
or  may  designate  as  collectors  of  all  penal- 
ties, are  not  patriotic  enough  to  perform 
their  sworn  duties  In  this  behalf  with  rea- 
sonable compensation  ?  By  this  method  the 
school  fund  Is  Increased,  but  if  any  person 
who  may  choose  to  sue  is  allowed  to  recover 
the  whole  penalty  to  his  own  use,  as  Is  at- 
tempted In  this  case,  then  the  school  fund 
suffers,  and  Const,  art  9,  §  5,  Is  a  "dead  let- 
ter." It  Is  seldom  that  we  find  an  express 
and  positive  restraint  upon  legislative  power 
In  the  constitution,  but,  when  we  see  a  posi- 
tive direction  therein.  It  carries  with  it  a 
necessary  implication  against  everything 
contrary  to  It,  which  would  frustrate  or  dis- 
appoint the  purpose  of  that  provision.  1 
must  assume  that  these  coiutitutlonal  provi- 
sions and  the  act  of  18S1  (chapter  200)  were 
enacted  after  due  deliberation,  and  not  Inci- 
dentally or  by  mere  accident  la  two  cases 
this  question  has  been  discussed  by  this 
court  First,  Katzenstein  v.  Ballroad,  84  N. 
C.  688.  In  that  case  the  court  took  a  middle 
ground,  by  distinguishing  between  those 
penalties  with  an  express  provision  that  any 
person  could  sue  and  recover  to  bis  own  use 
and  those  without  any  such  provision;  hold- 
ing that  the  latter  only  belonged  to  the 
school  fund.  I  respectfully  submit  that  this 
was  a  petltio  prlnclpil,  as  the  constitution 
says,  "All  penalties,"  etc.,  which  must  In- 
clude all  or  none,  subject  to  the  deduction 
which  the  legislature  may  deem  a  reasona- 
ble allowance  for  services  and  expenses  of 
collection.  Second,  Hodges  v.  Railroad,  108 
N.  0.  24, 12  S.  B.  104,  Id  tlds  case  the  same 
qnestlOQ  was  discussed  by  a  divided  court 
but  It  was  left  as  an  open  questloD.  aa  it  was 
not  necessary  to  decide  it  in  that  casa  With 


the  highest  regard  for  the  decisions  of  the 
court  as  constituted  when  Katzensteln's 
Case,  supra,  was  decided,  and  knowing  that 
It  is  Important  tiiat  the  law  should  be  fixed 
and  steady,  still  I  feel  that  the  organic  law 
must  be  preserved  according  to  Its  true  in- 
tent and  that  the  law  should  be  "reasonable 
and  right";  that  it  cannot  be  settled  until  it 
is  settled  right;  and  that  If  an  error  is  com- 
mitted by  this  court  It  should  be  corrected, 
and  the  sooner  the  better,  before  It  Is  fol- 
lowed by  a  list  of  decided  cases,  spreading 
In  so  many  ways  that  to  eradicate  the  error 
would  do  more  harm  than  good.  I  am  of 
opinion  that  the  Judgment  below  should  be 
reversed,  and  the  action  as  now  constituted 
dismlMed. 

AVERY,  X,  also  dissents. 


<1IS  N.  C.  4S0> 

STATE  ex  rel.  BURRBLL  v.  HUGHES  et  al. 
(Supreme  Court  of  North  Carolina.  May  14, 
1805.) 

Surr  POK  Phxaltt— JoisiiEK  oi  Actions— Pabtt 

P1.AISTIPP— VAttlAXCE— SCMMOSS  ASD 
COMPLAIST, 

1.  A  motion  to  dtemiss  for  want  of  jurisdic- 
tion, or  because  the  complaint  does  not  state  a 
cause  of  acdon,  ia  not  sach  a  demurrer  ore  tenus 
as  will  permit  an  appeal  from  its  refusal. 

2.  Where  a  summons  was  issued  in  the  name 
of  idaintiff,  "Dennis  Burrell,"  aud  the  amended 
comprint  declared  tn  the  name  of  the  "state,  on 
the  relation  of  Dennis  Burrell,"  the  discrepancy 
is  not  material. 

3.  The  person  suing  for  a  penalty  for  fail- 
ure to  discharge  an  official  duty  is  the  proper 
party  plaintiff,  and  not  the  state,  unless  It  Is  so 
required  by  the  statute. 

4.  A  person  suing  one  defendant  for  penalties 
for  failure  to  discharge  offidal  duties  may  unite 
several  such  causes  of  action,  so  as  to  give  juris- 
diction to  the  superior  court 

Appeal  from  superior  court,  Otange  coun- 
ty; Hoke,  Judge. 

Action  by  the  state,  on  the  relation  of  Den- 
nis Burrell,  against  John  K.  Hughes  and 
others,  to  recover  a  penalty  of  $100  alleged 
to  be  due  by  reason  of  the  failure  of  de- 
fendant sheriff  to  execute  process  In  a  crimi- 
nal action,  assigning  foor  separate  and  dis- 
tinct forfeitures.  Demurrer  to  complaint 
sustained,  and  plaintiff  appeals.  Reversed. 

The  plaintiff  made  affidavit  that  by  reiUBon 
of  poverty  be  was  unable  to  give  bond  or 
make  deposit  for  costs  for  prosecution  of 
suit  This  was  supported  as  to  his  poverty* 
and  the  belief  that  he  had  a  good  cause  of 
action,  by  the  affidavit  of  George  W.  Day; 
and  O.  D.  Turner,  a  practicing  attorney,  cer- 
tifies that  he  has  carefully  examined  the 
facts  and  law  in  the  case,  and  Is  of  opinion 
that  plaintiff  has  a  good  cause  of  action. 
Thereupon  the  following  order  was  made 
by  the  clerk  of  the  superior  court:  "Olils 
cause  coming  on  to  be  heard.  It  Is  ordered 
that  the  petitioner,  Dennis  Burrellt  be  al- 
lowed to  sue  in  forma  pauperis,  and  that 
C.  D.  Turner  be  assigned  as  counsel  for  said 
petitioner.   This  October  1%  1390:*  On 
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October  16,  1804,  a  summoiiB  was  Issued 
a^alnat  tbe  defendant  and  snretiee  In  the 
name  of  Dennis  Burrell  against  John  K. 
Hugbea  et  aL,  and  tbe  complaint  was  sub- 
sequently filed  In  the  name  of  "state,  on  re- 
kitlon  of  Dennis  Burrell,  against  Hughes  et 
al.":  "State  of  North  Carolina,  on  relation 
of  Dennis  Burrell,  t.  Hughes  et  al.  Amend- 
ed Complaint.  The  plaintiff,  complaining, 
alleges:  (1)  That  defendant  Hughes  was 
elected  sheriff  "  •  •  in  November,  1892, 
and  qualified  In  December,  1892,  after  giving 
bonds  required  by  law,  which  were  accepted 
and  approved  by  the  proper  authority.  (2) 
That  one  of  the  bonds  was  a  process  bond 
payable  to  the  state  of  N.  C.  In  the  sum  of 
^5,000.  with  the  defendants  (naming  them) 
as  sureties,  conditioned  to  well  and  truly  ex- 
ecute and  due  return  make  of  all  process 
to  him  directed,  and  In  all  other  things  well 
and  truly  and  faithfully  execute  the  office 
of  sheriff  during  his  continuance  therein. 

(3)  That  defendant  has  not  well  and  truly 
executed  and  due  return  made  of  all  process 
to  him  directed.  In  the  following  particulars: 

(4)  First  At  March  term,  1893,  of  this  court, 
there  was  pending  and  for  trial  a  criminal 
action  wherein  John  Crisp  and  the  plaintiff 
Dennis  Burrell  were  defendants,  and  about 
March  11,  1893,  the  said  defendants  pro- 
cured a  subpoena  to  be  Issued  commanding 
defendant  Hughes  In  due  form  to  summon 
Claud  Hughes,  Joseph  Smith,  and  Charles 
Vincent  to  appear  at  said  March  term,  and 
give  evidence  in  said  criminal  action  on  the 
part  of  defendants  therein.  Said  subpoena 
was  placed  in  the  hands  of  said  Hughes  on 
or  about  March  11, 1893,  with  request  to  ex- 
ecute same-  (5)  That  defendant  failed  to 
serve  said  subpoena  upon  Charles  Vincent, 
and  made  no  return  as  to  Vincent,  contrary 
to  the  statute,  etc.,  vehereby  he  has  forfeited 
to  any  one  who  may  sue  for  the  same  the 
sum  of  one  hundred  dollars.  <6)  That  de- 
fendant returned  on  said  subpoena,  'Served 
on  all  but  Charles  Vincent,  fee  90c.';  and 
the  plaintiff  la  informed,  and  believes,  and 
so  alleges,  that  the  return  is  false  in  fact, 
In  that  the  subpoena  was  served  in  part 
through  the  mail,  and  by  notice  sent  by  par- 
ties unknown,  and  not  personally  served 
upon  each  of  said  witnesses  so  commanded 
to  be  summoned  as  required  by  law,  con- 
trary to  the  statute,  etc.,  vrhereby  defendant 
has  forfeited  a  sum  of  one  hundred  dollars  to 
any  one  who  will  sue  for  the  same.  (7) 
That  plaintiff  Is  informed  and  believes  that. 
In  addition  to  the  foregoing  forfeiture  ap- 
proved as  aforesaid,  the  eaid  return  as  to 
Vincent  Is  an  insufficient  return,  within  the 
condition  of  said  bond,  in  that  the  said  sheriff 
did  not  well  and  truly  execute  and  due  re- 
turn make  of  said  subpoena.  (8)  That  the 
defendants  in  the  above-mentioned  criminal 
action  on  or  about  March  13,  1893,  procured 
another  subpoena  in  due  form  to  be  issued, 
commanding  defendant  sheriff  to  summon 
J.  A.  Smith  and  J.  W.  Pickett  to  appear  at 


said  March  term,  18d3,  to  give  evidence  In 
said  criminal  action  In  behalf  of  the  defend- 
ants therein,  and  the  subpoena  was  placed  in 
defendant  sheriff's  hands  with  request  to 
serve  same  on  or  about  March  13,  1893.  &) 
That  defendant  positively  failed  and  refused 
to  serve  said  subpoena,  and  the  same  has 
been  neither  served  nor  returned  to  the  pres- 
ent day,  contrary  to  the  statute,  etc.  Where- 
by said  sheriff  has  forfeited,  to  any  one  who 
will  sue  for  the  same,  the  sum  of  one  hun- 
dred dollars  for  his  failure  to  execute  and  due 
return  moke  of  said  subpoena  for  J.  A.  Smith. 
That  he  has  forfeited  to  any  one  who  will 
sue  for  the  same  the  sum  of  one  hundred  dol- 
lars, by  reason  of  his  failure  to  execute  and 
due  return  make  of  said  subpoena  for  J.  W. 
Pickett.  Wherefore  plaintiff  prays  Judg- 
ment against  defendant  and  sureties  for  the 
sum  of  five  thousand  dollars,  the  jMrnalty  of 
the  process  bond,  to  be  discharged  upon  the 
payment  of  four  hundred  dollars,  amount  of 
the  penalties  accrued  upon  said  process  bond 
by  reason  of  the  forfeitures  aforesaid." 

The  defendants  moved  to  dismiss  the  ac- 
tion, and  also  demurred  to  the  amended 
complaint:  "(1)  That  the  summons  in  the 
action  issued  on  the  16th  of  October,  1893,  is 
In  the  name  of  Dennis  Burrell,  and  the 
amended  complaint  Is  an  attempt  to  state  an 
action  in  the  name  of  the  state  of  North 
Carolina  on  the  relation  of  Dennis  Burrell 
on  the  official  bond  of  John  K.  Hughes  as 
shCTiff,  no  leave  of  court  being  asked  or  giv- 
en to  amend  said  summons.  (2)  That  the 
superior  court  has  not  jurisdiction  of  a  suit 
to  recover  the  penalty  of  one  hundred  dol- 
lars either  for  failure  to  execute  process  or 
a  false  return,  and  such  jurisdiction  cannot 
be  conferred  by  an  attempt  to  nnlt^  In  one 
action,  suits  for  different  penalties  which 
are  separate  and  distinct  actions,  when 
there  is  only  return  necessary  to  be  made 
of  a  subpoena.  @>  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  as  It  does  not  refer  to  any 
statute  under  which  a  penalty  is  imposed, 
nor  does  It  show  any  fine  or  amercement 
Imposed  on  the  sheriff  for  which  the  sureties 
on  his  official  bond  have  become  liable.  (4) 
That  under  the  constitution  (article  9,  S  5)  the 
clear  proceeds  of  all  penalties  shall  belongr 
to  the  several  counties  of  the  state,  and  no 
action  can  be  maintained  for  such  penalties 
unless  the  county  or  treaeuTCT  of  the  public 
school  fund  shall  be  made  party  plaintiff 
to  such  action.  (5)  That  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  In  that  there  Is  no  allega- 
tion of  any  Injury  to  plaintiff,  and  from 
an  inspection  of  the  subpoena  issued  and 
the  record  and  vrltness  tickets  In  the  case 
of  State  V.  Dennis  Burrell  and  John  Crisp 
It  appears  that  the  witnesses  were  subpoe- 
naed and  attended  court  and  were  examined 
for  defendants;  that  in  the  subpoena  Issued 
March  11,  1893,  are  the  names  of  Claud 
Hughes.  Joseph  Smith;  Charles  Vincent,  and 
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Joseph  W.  Pickett,  and  the  return  Is  'served 
on  all  but  Cliartes  Vincent,  fee  90  cents, 
Jobn  K.  Hngtaes,  Sbeilff*;  thst  whether  the 
personal  service  or  as  allowed  by  section 
1355  of  the  Code  is  immaterial,  and  it  ia 
■asked  that  the  said  teturn  be  amended  to 
show  that  Charles  Vlocent  did  not  reside  in 
the  county  of  Orange,  but  In  Alamance, 
which  is  the  reason  why  the  said  subpoena 
was  not  served  on  him  by  adding  to  said 
return,  *who  is  not  to  be  found  in  my  coun- 
ty.' (6)  That  all  the  matters  and  thlcgs 
alleged  in  this  action  in  regard  to  the  sub- 
poenas Issued  on  March  13,  1893,  and  the 
failure  of  Hughes  to  serve  the  same,  are  im- 
material, as  it  is  shown  that  the  witnesses 
were  summoned  under  the  subpoena  set 
forth  In  the  action  now  pending  in  Orange 
superior  court,  wherein  the  said  Burrell  and 
Crisp  are  plaintiffs,  and  Hughes,  D.  M. 
Laws,  and  John  McCracken  are  defendants, 
and  It  was  the  duty  of  the  sheriff  to  exe- 
cute only  one  subpoena  on  a  witness.  (7) 
That  said  J.  A.  Smith  and  J.  W.  Plckptt 
were,  as  appears  by  Inspection  of  the  papers, 
duly  summoned  to  attend  March  term,  1893, 
as  witnesses  for  the  defendants  in  the  case 
of  State  V.  Burrell  and  Crisp,  and  there  Is 
no  allegation  in  the  complaint  that  they  did 
not  attend,  and  the  facts  stated  do  not  show 
any  failure  of  ttie  sherlfE  to  serve  any  paper 
which  It  was  his  duty  to  execute.  (8)  That 
even  if  any  such  subpoena  Issued  as  alleged, 
dated  March  13,  1893,  it  was  unnecessary, 
as  said  Smith  and  Pickett  were  duly  sum- 
moned as  witnesses,  and  the  defendants 
in  the  case  of  State  t.  Bnrreli  and  Crisp 
examined  the  said  witnesses.  <9)  That  the 
facts  stated  in  the  amended  complaint  do 
not  show  a  refusing  or  neglecting  to  return 
any  precept,  notice,  or  process  to  the  sheriff 
tendered  or  delivered,  which  It  was  tils  duty 
to  execute,  or  that  plaintiff  was  injured  by 
-the  neglect,  misconduct,  or  mtsbehaTlor  com- 
plained of.  (10)  TbsLt  if  there  had  been  a 
-failure  to  return  the  subpoena  alleged  to 
have  been  Issued  on  March  13,  1893,  the. 
-only  liability  Incurred  would  liave  been  $100 
-of  which  this  court  has  no  Jurisdiction.  Ul) 
That  no  proper  order  has  been  made  allow- 
ing suit  to  be  brought  In  forma  pauperis. 
(12)  That,  even  if  the  summons  In  this  ac- 
tion Is  amended  to  make  the  state  a  party 
plaintiff  in  this  action,  it  cannot  be  main- 
tained, and  there  Is  no  right  to  sue  on  the 
official  bond  of  the  sheriff,  and  it  Is  not  the 
duty  of  the  sheriff  to  execute  three  sub- 
poenas or  more  than  one  on  any  witness  In 
the  same  case.  Wherefore  defendants  de- 
mand Judgm^  that  this  actlfm  be  dismis- 
sed," etc.  It  was' adjudged  that  the  demnr- 
rer  be  sustained,  and  tlie  action  dismissed, 
.  and  the  plaintiff  appealed. 

0.  D.  Turner,  for  app^nt  J.  W.  Ora* 
ham  and  P.  G.  Qrabam,  tor  appellees. 

FAIRCLOTH.  C.  J.  The  plaintiff  InsH- 
Ttnted  tlila  action  on  defendant* •  official  bond 


t<x  four  penalties  In  $100  edcb,.  for  failing 
to  serve  procesB.  The  summons  was  issued 
in  the  name  of  the  plaintiff  "Dennis  Bur- 
rell." and  the  amended  complaint  declared 
in  the  name  of  the  "state,  on  relation  of 
Denuis  Bnrr^l,"  the  plaintiff.  The  defend- 
ant moved  to  dismiss  the  action,  and  de- 
murred because  of  tbe  discrepancy  in  the 
summons  and  amended  complaint,  and  Cor 
want  of  Jurisdiction  in  the  superior  court. 
A  motion  to  dismiss  for  want  of  jurisdiction, 
or  because  the  complaint  does  not  state  a 
cause  of  action,  is  not  such  a  demurrer  ore 
tenus  as  will  permit  an  appeal  from  Its  re- 
fusal. Joyner  v.  Roberts,  112  N.  C.  111.  10 
S.  E.  917.  The  demurrer  not  only  raises 
issues  upon  matters  alleged  In  the  com- 
plaint, but  sets  forth  other  matters,  which 
can  only  be  presented  by  answer,  and  there- 
toTB  cannot  now  be  considered.  The  dis- 
crepancy in  the  summons  and  the  amended 
complaint  is  not  a  material  matter,  and  has 
been  permitted.  Jackson  v.  Maultsby.  78 
N.  C.  174;  Warrenton  v.  Arrlngton,  101  N. 
C.  112,  7  S.  E.  ^2.  The  person  suing  for  a 
penalty  is  the  proper  party  plaintiff,  and  not 
the  state,  unless  so  expressed  in  the  statute. 
Mlddleton  v.  Railroad  Co.,  95  N.  O.  169;  Sut- 
ton V.  Phillips  (at  this  term)  21  S.  E.  968. 
A  party  suing  for  penalties  against  the  same 
defendant  may  unite  several  causes  of  action 
in  the  same  complaint,  and.  If  they  exceed 
$200,  the  superior  court  will  have  jurisdic- 
tion. Maggett  T.  Roberts,  108  N.  C.  174,  12 
S.  E.  890.  Our  conclusion  is  that  his  honor, 
In  sustaintng  tlie  demurttf,  committed  error. 
Reversed. 

(lie  N.  C.  582) 
STATE  ex  rd.  CODE  t.  MEABES. 
(SoiHreDM  Court  of  North  Cacoliua.    May  16, 
1896.) 
Blsctiok  or  OmotM. 
Plaintiff  waa  elected  by  tbe  legislatare  on 
March  9th,  to  fill  an  office  created  by  an  act  pass- 
ed on  March  8th,  containiDg  the  provision  that  it 
should  be  "in  force  from  and  after  Its  ratifica- 
tion," and  which  was  not  ngned  by  the  president 
of  the  senate  and  speaker  of  lue  boose  ontil 
March  12A.    Hetd,  that  the  election  was  icii. 

Appeal  from  superior  cour^  New  Hanover 
county;  Hoke,  Judge. 

Action  in  the  nature  of  quo  warranto  up- 
on the  relation  of  O.  A  Cook  against  O.  P. 
Meares  to  test  defendant's  right  to  the  office 
of  judge  of  the  circuit  criminal  court.  From 
a  judgment  tot  defendant,  plaintiff  appeals. 
Affirmed. 

D.  Russell,  L.  O.  Edwards,  and  T.  P. 
Devereux,  for  appellant  Shepherd  &  Bus- 
t>ee,  for  appellee. 

FUR0HE3.  J.  Tbln  Is  an  action  In  the 
nature  of  quo  warranto  for  the  office  of 
judge  of  the  circuit  criminal  court,  com- 
posed of  the  county  of  New  Hanover  and 
others.  It  appears  that  tbe  general  assem- 
bly, on  the  8th  of  Marcl^  1885,  completed 
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the  passage  of  an  act,  through  both  of  Its 
houses,  estabUfihlng  this  "circuit  criminal 
court,"  but  this  act  was  not  signed  and  rati- 
fied by  the  president  of  the  senate  and 
speaker  of  the  house  until  the  12th  of  March, 
1895;  that  In  this  act  the  legislature  de- 
clared there  should  be  one  judge  for  this 
criminal  district,  to  be  elected  by  the  legisla- 
ture: that.  In  pursuance  of  this  legislation, 
It  proceeded  on  the  9th  of  March  to  elect 
the  plaintiff  Judge  of  said  court,  which  rote 
was  reported  and  confirmed  on  the  lltb  of 
March;  and  on  the  13th  of  March  the  goT- 
emor  appointed  the  defendant  judge  of  said 
criminal  court,  and  he  is  now  occupying  the 
oflJce,  and  holding  the  courts.  Every  ques- 
tion luTolved  in  this  case  is  decided  In  the 
case  of  Ewart  t.  Jones  (at  this  tei'm)  21  S. 
B.  787,  except  one;  and  that  Is  that  plaintiff 
was  elected  three  days  before  the  act  was 
signed  by  the  president  of  the  senate  and 
the  speaker  of  the  house.  There  is  no  doubt 
of  the  plaintiff's  being  elected,  and  it  Is  con- 
tended that  the  legislative  will,  so  clearly 
expressed,  should  not  be  defeated  by  a  mere 
technicality.  It  Is  also  said  In  support  of 
plaintiff's  claim  that  the  act  of  the  12th  of 
March  was  only  a  part  of  the  expression  of 
the  legislative  will;  that  It  is  in  pari  ma- 
teria with  the  acts  of  legislation  commenced 
on  the  9th,  and  completed  on  the  lltli.  In 
reporting  and  declaring  the  vote  for  plain- 
tiff; and  that  they  should  be  read  and  con- 
strued together.  And  they  say  there  are 
pre(^eiit8  in  our  own  legislative  history  to 
support  plaintiff's  claim;  that  the  legisla- 
ture of  1876  passed  and  ratified  an  act  es- 
tablishing a  criminal  court  for  the  county  of 
Wake  on  the  10th  day  of  March,  and  on  the 
same  day  elected  George  V.  Strong  to  fill  the 
office  that  day  created;  that  on  the  5th  day 
of  March,  1891,  the  legislature  passed  and 
ratified  an  act  establishing  the  court  of  rail- 
road commissioners,  and  on  the  same  day 
proceeded  ta  dect  the  officers  to  fill  the 
same.  And  they  contend  that  It  Is  not 
known  whether  these  acts  were  signed  by 
the  speaker  and  the  president  of  the  senate 
before  or  after  said  elecUons.  And  plaintiff 
further  contends  that  In  Blarch,  1887,  the 
le^rislatore  passed  an  act  proposing  an 
amendment  to  the  constitution.  Increasing 
the  number  of  associate  justices  of  the  su- 
preme court  from  two  to  four,  which  amend- 
ment was  to  be  submitted  to  the  people  in 
November  following,  for  their  ratification  or 
rejection,  and  prorlded  that  said  vote  should 
be  reported  to  the  state  board  of  canvassers 
on  the  second  Thursday  thereafter,  anc|  If, 
upon  a  canvass,  it  should  be  found  that  a 
majority  of  the  people  voted  for  said  amend- 
ment, the  governor  should  so  declare  by 
proclamation,  and  that  he  should  attach  his 
certificate  to  the  act  to  that  effect  which 
should  be  deposited  In  the  office  of  the  sec- 
retary of  state;  that  it  was  also  provided  In 
said  act  that  at  the  same  election.  In  No- 
vember, there  should  be  an  election  held  for 


two  justices  to  fill  the  offices  "to  be  created" 
by  said  amendment,  If  it  should  be  adopted; 
that  an  election  was  so  held  for  two  ju»- 
tlces,  the  constitutional  amendment  was 
adopted,  and  the  Justices  so  elected  quali- 
fied, and  took  charge  of  their  offices.  And 
it  is  contended  that  these  justices  were  elect- 
ed when  the  vote  was  cast,  In  November, 
like  the  plaintiff  was  on  the  9th  of  March; 
and  that  the  constitutional  amendment  did 
not  take  effect  until  the  vote  was  counted 
and  ascertained  by  the  canvassing  board, 
and  the  governor's  proclamation  Issued  pro- 
claiming its  adoption;  and  that  there  was 
no  office  to  ffil  at  the  election  in  November, 
1888.  While,  on  the  other  band,  defendant 
says  that  the  act  of  the  legislature  on  the 
9th  electing  the  plaintiff,  and  the  act  passed 
on  the  8th.  but  not  ratified  nntU  the  12th, 
were  separate  and  distinct  acts  of  legisla- 
tion, and  cannot  be  considered  and  con- 
strued together;  that  the  rule  of  pari  mate- 
ria does  not  apply;  that  when  plaintUt  was 
elected,  on  the  9tb,  there  was  no  such  of- 
fice; that  Its  passing  the  legislature,  on  the 
8th,  amounted  to  nothing  until  It  was  signed 
by  the  president  of  the  senate  and  the 
speaker  of  the  bouse,  on  the  12th  of  March. 
Defendant  further  sajs  that  this  court,  in 
Scarborough  v.  Robinson,  81  N.  C.  409.  has 
decided  this;  and  the  case  of  Rhodes  v. 
Hampton,  101  N.  C.  629,  S  S.  B.  219,  decides 
that  a  man  cannot  be  elected  to  on  office 
when  there  Is  no  office  at  the  time  of  the 
election;  and  therefor^  admitting  that  plain- 
tiff received  votes  enough  to  elect  him,  that 
he  was  not  elected,  for  the  reason  that  the 
office  was  not  created  fOr  three  days  there- 
after. 

The  only  point  before  the  court  In  Scar- 
borough V.  Boblnsw  was  as  to  whethw  the 
court  could  compel  Robinson,  then  lieuten- 
ant governor  and  president  of  the  senate, 
and  Mooring,  speaker  of  the  house  of  rep- 
resentatives, to  sign  a  school  bill  passed  by 
the  legislatui-e,  or  not,  after  the  legislature 
had  adjourned;  and,  although  this  was  the 
only  question  before  the  court  ft>r  Its  judg- 
ment, the  court  proceeded  to  a  lengthy  dis- 
cussion of  legislative  powers,  In  the  course 
of  wlilch  it  announced  the  opinion  that  an 
act  passed  by  the  legislature  was  not  a  law 
nntU  It  was  signed  by  the  presiding  officers. 
We  find  very  respectable  authwlty  to  the 
contrary;  and,  without  passing  on  this  dic- 
ta (because  It  Is  not  necessary  we  should  do 
so  In  giving  our  Judgment  In  this  case),  we 
say  that  it  announces  a  very  grave  proposi- 
tion. If  what  is  held  In  that  opinion  be 
true,  the  presiding  officers  of  the  legislature 
are  clothed  with  a  veto  power  greater  than 
that  vested  In  the  proiident  of  the  United 
States  or  In  any  governor  In  any  state  of 
the  Union,  because,  where  there  has  been  a 
veto  iM)wer  vrated  In  the  executive,  there  Is 
also  provision  made  to  pass  the  act  over  his 
veto,  which  is  not  nnfreqneutly  done.  Here 
there  Is  no  such  power.   The  courts  will  not 
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eompel  tbem  to  stgn  the  act,  and  tliere  Is 
no  means  prorlded  hj  which  the  leglalature 
can  pass  It  over  thdir  refusal  to  sign.  But, 
as  we  hare  said,  we  do  not  pass  upon  this 
question.  In  the  case  of  Rhodes  r.  Hamp- 
ton, supra,  the  point  as  to  whether  a  party 
could  be  elected  to  an  officewhich  did  not  ex- 
ist at  the  time  of  the  election  was  presented, 
and  the  court  held  that  he  could  not.  And 
we  admit  that  It  was  the  Intention  of  the 
legislature  to  elect  the  plaintiff  to  the  office 
he  is  claiming  in  this  action.  We  admit 
that  the  point  made  by  defendant  is  a  tech- 
nical question.  We  admit  that  the  Journals 
show  that  George  V.  Strong  was  elected  on 
the  day  the  bill  establishing  the  court  was 
ratified.  We  admit  that  the  Journals  show 
that  the  railroad  commissioners,  In  1891, 
were  elected  the  day  the  bill  was  ratified. 
And  we  admit  the  two  additional  Justices 
were  elected  at  the  Norember  election  in 
1S8S,  and  that  the  amendment  creating  the 
offices  to  which  they  were  elected  did  not 
go  Into  effect  until  some  time  afterwards, 
when  the  goreruor  so  proclaimed.  But  these 
all  took  place  when  there  was  harmonious 
action  iKtween  the  legislative  and  executive 
departments  of  the  government  None  of 
them  have  been  tested  in  the  courts;  so  they 
cannot  be  considered  precedents  to  control 
our  action.  But  in  the  case  of  Judge  Strong, 
and  in  the  case  of  the  railroad  commission, 
as  It  was  all  done  on  the  same  day,  we 
must  presume  that  it  was  rightly  done;  that 
is,  that  the  act  was  ratified  before  the  elec- 
tion took  place.  And  in  the  case  of  the  Jus- 
tices of  the  supreme  court  their  election  was 
provided  for  In  the  same  act  that  provided 
for  the  amendment;  and  this  may  make  the 
difference  between  their  case  and  that  un- 
der consideration.  We  have  said  we  put  out 
of  our  consideration  in  this  case  the  case  of 
Scarborough  v.  Robinson,  because  this  act, 
creating  a  criminal  court,  was  sigued,  and  Is 
now  the  law.  So  the  question  presented  In 
Scarborough  v.  Robinson  is  not  presented 
here;  and  we  put  our  Judgment  on  this  act, 
now  the  law,  which  provides  that  "It  shall 
be  in  effect  from  and  after  Its  ratification,** 
which  Is  in  effect  saying  that  it  shall  not  be 
in  effect  before  that  time,  and  this  is  the 
12th  da;  of  March,  1895,  and  upon  the  opin- 
ion In  Rhodes  v.  Hampton,  supra,  wbich 
holds  that  a  party  cannot  be  elected  to  an 
office  that  does  not  exist  at  the  time  of  the 
election.  It  is  better  tliat  the  intention  of 
the  legislature  should  be  defeated  for  a  time 
than  that  we  should  violate  the  law.  We 
find  no  error  In  the  Judgment  appealed  from, 
and  the  same  Is  affirmed. 

CLARK,  J.  (concurring).  It  Is  settled  that 
the  l^Islature  had  the  power  to  fill  the  of- 
fice created  under  this  act  Ewart  v.  Joues 
(at  this  term)  21  S.  B.  787.  The  statute, 
which  is  duly  and  regularly  enacted,  provides 
that  It  should  be  "In  force  from  and  aftw 
itfi  ratification."  This  took  place  March  12, 


1895.  Neither  on  that  day  nor  at  any  time 
since  has  the  legislature  elected  any  one  to 
fill  the  office.  The  statute  pi-ovldes,  further, 
that  In  event  of  a  vacancy  the  governor 
should  appoint  till  the  next  session  of  the 
general  assembly,  which  shall  then  elect  to 
fill  the  unexpired  term.  Under  this  author- 
ity the  governor  could  appoint  the  defend- 
ant who  is  now  discharging  the  duties  of 
the  office.  The  legislature  held  a  ballot,  and 
selected  the  piaintlff  relator  to  fill  the  posi- 
tion on  9th  of  March,  1895.  But  at  that 
time,  by  the  very  terms  of  the  act,  it  was 
not^in  force,  and  could  not  take  effect  till 
ratified,  which  was  three  days  thereafter. 
There  was  then  no  office  which  could  be 
filled  on  March  9th.  The  attempted  elec- 
tion to  an  office  which  was  not  yet  In  exist- 
ence was  without  warrant  of  law,  and  was 
practically  a  merely  Informal  expression  of 
preference  upon  the  part  of  members.  The 
failure  to  elect  after  the  act  took  effect,  and 
the  attempted  election  at  a  lime  prior  there- 
to, were,  it  may  be  supposed,  an  inad- 
vertence. To  fill  an  office,  there  must  be 
one  already  created.  If  the  term  of  the 
office  is  to  begin  In  the  future  (as  In  this 
case,  on  April  Ist),  It  Is  competent  for  the 
legislature  or  other  appointing  power  to  fill 
it  provided  that  there  bas  then  been  such 
an  office  created,  but  not  at  a  time  when 
there  is  no  such  office  In  existence.  By  the 
terms  of  the  statute,  the  act  not  taking  ef- 
fect till  after  its  ratification,  It  is  not  neces- 
sary for  us  to  consider  the  nature  and  ef- 
fect of  a  ratification.  The  act  Itself  selects 
that  date  as  the  beginning  of  the  life  of  this 
statute.  Prior  thereto  it  was  to  be  dead,— 
of  no  effect;  and  after  that  date  it  was  to 
live,  breathe,  and  be  effective.  By  its  terms, 
it  could  not  l>e  retrospective  and  validate  a 
prior  election.  And  as  a  wise  Judge  bas 
said,  "We  cannot  be  wiser  than  the  law." 
We  cannot  hold  that  this  office  was  in  exist- 
ence prior  to  the  time  when  the  act  creat- 
ing it  took  effect  The  attempt  to  fill  an 
office  before  it  is  In  existence,  however  in- 
advertent the  attempt  is  simply  a  nullity. 
Rhodes  V.  Hampton,  101  N.  C.  629,  8  S.  E. 
219.  The  courts  have  no  prerogative  to  step 
in  and  cure  Inadvertences  and  nonaction  on 
the  part  of  the  legislature.  This  would  be 
unwarmntable  assumption  and  interference 
by  this  co-ordinate  department,  and  would 
lead  to  far  greater  evils  In  cases  of  sup- 
posed or  alleged  Inadvertences  and  omis- 
sions hereafter  than  the  postponement  for  a 
few  months  of  legislative  action  In  filling 
this  position. 

It  has  been  held  in  Scarborough  v.  Robin- 
sou,  81  N.  C.  409  (Smith,  C.  J.),  that  a  bill 
has  no  validity  till  duly  ratified,  which  is 
"an  essential  prerequisite  to  the  existence  of 
the  statute,  •  •  •  which  Is  Incomplete  and 
Inoperative  without  it";  and  in  State  v.  Pat- 
terson, 98  N.  C.  660,  4  S.  B.  350,  that  a  bill 
"perfected  and  passed  is  not  a  statute  till 
ratifled."   Bat  even  conceding  If  we  conld, 
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that  thfi  1)01  beoMM  a  Uw  on  Ita  tldzd  nad- 
taig  In  flw  booM  on  March  8th  (U  having 
pwned  the  senate  previously),  or  that  the 
ratification,  vrhm  made^  coald  refer  ba(A 
and  make  the  act  valid  at  the  date  of  such 
last  reading  (a  doctrine  which  luu  no  author^ 
ity  to  support  it),  this  would  not  help  the 
relator,  for.  If  the  act  dated  hack  to  the  8tb 
of  March,  It  still  provides  that  It  was  to 
have  no  effect  till  the  ratification,  which  was 
March  12th.  In  Com.  v.  Fowler,  10  Mass. 
300,  304  parsons,  C.  J.),  an  act  creating  a 
new  county  provided  that  It  should  take  ef- 
fect on  a  future  day  named.  Before  that 
day  the  proper  appointing  power  appointed 
on  officer  to  fill  one  of  the  positions  Cadge 
of  probate)  created  by  the  act.  The  appoint- 
ment was  adjudged  void,  although  a  custom 
of  mailing  appointments  in  such  cases  was 
sbown.  In  that  case  were  cited  Bac.  Abr. 
"Statute,"  (c.),  and  Rex  v.  Gall,  Ld.  Raym. 
371,  Plowd.  78,  which  sustain  the  proposi- 
tion tliat  an  act  which  is  to  take  effect  at  a 
future  day  has  no  force  till  that  time.  To 
like  purport  are  one  own  decisions,  for  it 
was  held  in  State  v.  Bond,  49  N.  C.  9,  that 
where  a  statute  creating  a  criminal  offense 
was  to  take  effect  at  a  future  day,  the  speci- 
fied act,  if  committed  after  the  passage  of 
the  act,  but  before  the  day  it  was  to  take 
effect,  was  not  Indictable  under  the  act 
And  as  to  civil  matters  It  was  held  (Dick, 
J.)  in  Merwln  v.  Ballard,  66  N.  G.  398,  that 
If  "the  act,  In  express  terms.  Is  declared  to 
be  in  force  from  and  after  Its  ratification,  It 
had  no  operation  previous  to  that  day.  A 
statute  must  be  construed  as  intended  to  regu- 
late the  future  conduct  and  rights  of  persons, 
and  not  to  apply  to  past  transactions.  *  *  • 
A  contrary  intention  must  be  expressed  by 
the  statute."  If  the  present  statute,  in  ad- 
dition to  creating  tbe  office  of  Judge  of  a 
criminal  court,  had  made  certain  acts  In- 
dictable, it  is  clear  that  such  acts,  if  com- 
mitted on  March  9th,  before  the  ratification 
on  March  12th,  would  not  be  punishable. 
Til!  tbe  day  named  for  the  act  to  go  Into 
effect,  no  rigbts  nor  liabilities  coo  accrue 
under  It  23  Am.  &  Eng.  Enc.  Law,  218.  In 
Rhodes  v.  Hampton,  supra,  it  was  held 
(Smith,  C.  J.)  that  the  election  of  a  person 
to  an  office  which  did  not  then  exist  "was  a 
nullity,  for  the  obvious  and  sufficient  reason 
that  there  was  then  no  such  office  to  be 
filled."  To  somewhat  similar  purport  are 
Klmberlin  v.  State,  130  Ind.  120,  29  N.  E. 
773,  which  holds  that  the  election  of  a  per- 
son to  an  office  held  at  a  time  which  was 
not  authorized  by  law  Is  void;  and  Brewer 
V.  Davis.  9  Humph.  20S,  which  holds  that 
an  election  on  a  different  day  from  that  pro- 
vided by  an  act  erecting  a  new  county  is 
void;  and  Sawyer  v.  Haydon,  1  Nev.  75, 
which  holds  that  an  election  not  authorized 
by  law  Is  a  nullity.  The  above  are  the  few 
precedents  bearing  on  the  point,  as  tbe  in- 
stances have  been  rare,  and  they  are  all 
against  the  plaintiff.  To  say  that  the  legis- 


lature bad  power  to  elect  and  did  eleet  !■ 
but  begging  tbe  oneation.  If  tbe  election 
was  made  without  authority  of  law  (the 
point  in  issue),  It  was  no  dectkm  at  all. 

AVERY,  J.  (concurring).  I  concur  In  tbe 
conclusion  reached  by  tbe  court,  but  not  en- 
tirely in  the  reasons  upon  which  it  Is  made 
to  rest  While  much  of  the  discussion  in 
Scarborough  t.  Boblnaon,  SI  N.  C.  409,  was 
entirely  obltw,  the  court  construed  a  clause 
of  the  constitution  (article  2,  |  2fO  as  making 
ratification  an  essential  prerequisite  to  the 
validity  of  an  act  of  the  legislature;  and  the 
decision  of  the  question  Involved  depended 
upon  that  construction.  The  purpose  of  the 
plaintiff  in  bringing  that  action  was  ^ther  to 
have  a  declaration  from  the  court  that  the  bill 
should.  In  view  of  the  facts  shown,  have  been 
deemed  to  have  the  force  and  effect  of  an 
act  passed  and  ratified  In  the  ordinary  way, 
or  that  the  presiding  officer  should  be  re- 
quired to  sign.  It  seems  to  me  that  tbe 
court  did  not  transcend  the  proper  limit  of 
logical  argument  In  discussing  and  passing 
upon  the  questions  whether  It  was  com- 
petent for  the  defendant  to  still  Impart 
vitality  to  an  Inchoate  act,  or  whethw,  if 
the  compulsory  power  of  the  court  could  not 
be  Invoked  for  such  a  purpose.  It  could, 
nevertheless,  declare  that,  under  the  peculiar 
circumstances,  the  unsigned  bill  should  be 
deemed  a  complete  legislative  enactmenL 


(«  B.  a  IS) 

BROCK  et  al.  v.  O'DELL  et  at 

(Snpreme  Court  of  South  Carolina.  April  15, 
1895.) 

COMPBTBNOT  OP  WlTNBSS  —  TB&irSlOnONB  WITH 
DSCBDBNT— iNTSaBBT— RSFOAHATIOV  OF 
DbBD— UlBTAKB  OF  LaW. 

1.  The  son  of  a  grantor  In  a  deed  may  testify 
as  to  remarks  made  hy  the  grantor  at  the  time  of 
executing  the  deed,  which  was  to  another  eon  of 
the  grantor,  and  as  to  dtrectiooa  by  the  grantor  to 
the  person  drawing  the  deed,  without  mfrioKing 
Code,  S  400,  forbiddinff  one  to  testify  as  to  a 
transaction  or  communication  between  himself 
and  a  decedent. 

2.  On  an  iseae  as  to  whether  there  was  a  mis- 
take on  the  part  of  the  scrivener  in  drawing  a 
deed  under  direction  of  the  grantor  therein  to  the 
grantor's  son,  another  son  is  not  rendered  incom- 
petent to  testify  by  the  fact  that  he  claimed  nnder 
a  similar  deed  from  the  father. 

3.  Where  the  parties  to  a  deed  intended  tiut 
a  fee  simple  should  be  conveyed,  but  the  word 
"heirs"  was  omitted,  so  that  only  a  life  estate 
was  conveyed,  a  reformation  of  the  deed  will  be 
decreed,  tfaoui^  the  omission  arose  from  a  mistake 
of  law.  Mclver,  0.  J.,  dissenting. 

Apiieal  from  common  pleas  circul*  court  of 
Pickens  county;  Wallace,  Judge. 

Action  by  Caroline  Brock  and  others 
against  W.  T.  O'Dell  and  others.  Judgmoit 
for  defendants^  and  plaintUb  appeaL  Af- 
firmed. 

Ansel  &  Holilngsworth,  for  appellants.  J. 
P.  Caxey,  T.  C  Robinson,  Cothran  &  Robin- 
son, and  J.  B,  Boggs,  for  respondents. 
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POPB,  X.  Stephen  caaytfm  conrered  by 
deed  40O  acree  of  land  situate  In  Plcbena 
conn^,  In  thiB  state,  to  tils  son  Alfred  T. 
Clayton.  The  said  Alfred  T.  CSayton  con- 
Teyed  the  said  land  In  fee  simple  to  one  Wil- 
liam T.  O'Dell  In  18S2,  ^o  Is  now  In  pos- 
session of  the  same,  and  thereafter,  In  l8Si, 
departed  this  life.  The  said  Stephen  Clayton 

departed  this  life,  Intestate,  on  the   

day  of  Jane,  1879;  and  his  heirs  at  law,  the 
plaintiffs  and  all  flu  defoidants,  except  W. 
T.  O'Dell,  now  se^  by  this  action  to  recorer 
the  possession,  and  thereafter  for  a  partition, 
according  to  law»  of  the  said  400  acres  of 
land.  The  defendant  contests  their  right 
to  recorer  said  lands  from  him,  claiming  to 
hold  the  same  In  fee  simple;.  The  contoitltti 
has  arisen  from  the  absence  In  the  deed 
from  Stephen  Clayton  to  Alfred  Clayton  of 
the  word  "heirs."  It  is  admitted  that  the 
word  "heirs"  does  not  appear  in  the  deed, 
but  the  defendant  claims  to  STOid  Hie  effect 
of  sadi  omission  of  the  word  "heirs"  by 
Showing  tiiat  it  was  the  Intention  of  both 
grantor  and  grantee  In  said  deed  that  such 
word  "heirs"  should  hare  been  Inserted,  but 
that,  through  a  mistake  of  the  scrivener  em- 
ployed by  the  parties  In  preparing  the  deed, 
such  word  was  omitted.  The  case  came  on 
for  trial  before  his  honor,  Judge  Wallace, 
and  a  jury,  at  the  fall  term,  1893,  of  the  court 
of  common  pleas  for  Pickens  county,  and 
resulted  in  a  verdict  for  the  defendant  W. 
T.  O'Dell,  which  ripened  Into  a  Judgment, 
after  which  the  heirs  at  law  of  Stephen  Clay- 
ton, deceased,  appealed  therefrom;  and  It 
is  the  grounds  of  this  appeal  we  are  now  to 
consider.  For  the  purposes  of  our  considera- 
tion of  them,  they  may  be  treated  under 
these  heads:  First  Was  It  error  in  the  cir- 
cuit Judge  to  allow  the  witness  W.  W. 
Clayton  to  testify  as  to  what  passed  between 
Stephen  Clayton,  grantee,  and  J.  B.  Clayton, 
the  scrivener,  at  the  time  the  former  signed 
the  deed  to  and  for  Alfred  T.  Clayton,  the 
Rrantee?  In  this  form  different  phases  of 
dUQculty  In  the  admission  of  this  testimony 
are  suji^ested  by  the  appellants;  (a)  The  deed 
was  Introduced,  and  spoke  for  Itself,  (b) 
The  witness  was  heir  at  law  of  Stephen 
Clayton,  and  not  competent,  under  section 
400  of  our  Code,  (c)  The  testimony  of  this 
witness  tended  to  vary  and  add  to  a  solemn 
deed,  (d)  The  testimony  was  not  competent 
as  stating  the  conversation  between  Stephen 
Clayton  and  J.  B.  Clayton,  because  such  con- 
versation was  addressed  to  the  witness  as 
well  as  J.  B.  Clayton,  (e)  The  witness  ought 
not  to  have  been  allowed  to  testify,  as  he 
held  a  deed  from  Stephen  Clayton,  liable  to 
the  same  difficulty  as  existed  In  that  of 
St^hen  to  Alfred  Clayton. 

The  testimony  of  the  witness  W.  W.  Clay- 
ton, he  being  the  only  witness  offered  by  the 
defendant  O'Dell  to  testify  In  regard  to  the 
alleged  mistake  of  Stephen  Clayton,  the 
grantor,  and  Alfred  Clayton,  the  grantee.  In 
Om  deed  around  which  both  sets  of  cltdm- 
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ants  here  revolve  In  their  contdntton,  Is  of 
great  Importance;  for.  If  his  testimony  la  not 
competent,  the  defendant  O'Dell  has  lost  his 
defeue.  The  crndal  test  In  determining  tl» 
competency  of  testimony,  under  section  400 
of  the  Code,  la,  was  the  transaction  or  com- 
mtmlcatlon  between  a  person  now  deceased 
and  the  witness?  If  It  was,  he  Is  not  compe- 
tent to  testify  as  to  snch  transaction  or  com- 
munication. If  It  was  not,  he  Is  competent. 
The  facta  bronght  beftm  Judge  Walhice  hi 
this  connection*  and  upon  whltdi  his  ruling 
was  sought,  were  these:  Stephen  Clayton 
had  idaced  his  four  sons,  J.  B.  Clayton, 
AJfred  T.  Clayton,  W.  W.  Clayton,  and 
Mcwes  D.  Clayton,  respectlvdy,  in  posaes- 
tAon  of  a  tract  of  his  (Stephen's)  land,  some 
four  or  five  years  before  August  22,  1854; 
and  he  had  glvoi  to  each  of  bis  daughters 
a  Blare  or  slaves  after  their  respective  mar- 
riages. On  the  22d  August  1S54,  his  son  J. 
B.  Clayton  iffesented  a  will  to  Stephen  Clny- 
trai  to  sign;  whereupon  Stephen  Clayton, 
protesting  that  the  will  could  be  set  aside 
by  astute  lawyers,  thereby  defeating  the 
Intention  of  the  testator,  declined  to  sign 
such  will,  declaring  that  he  intended  to  give 
his  sons  his  land  and  his  daughters  his  negro 
slaves,  and  directed  his  son  J.  B.  Clayton  to 
write  out  a  deed  for  his  son  Alfred  T.  Clay- 
ton for  the  400  acres  of  which  he  was  thm 
In  possession.  The  son  J.  B.  Clayton  wrote 
out  the  deed,  which  Stephen  Clayton  signed 
In  the  presence  of  G.  W.  Taylor  and  J<rtin 
Campbell,  both  of  whom  are  now  dead.  On 
the  same  oeca^on,  Stephen  Clayton  signed 
a  deed  to  the  witness  W.  W.  Clayton,  for  his 
land,  which  is  in  the  same  form  as  that  to 
Alfred  T.  Clayton.  Now,  when  It  Is  remem- 
bered that,  under  the  testimony  here  offered. 
It  was  J.  B.  Clayton  who  produced  the  will 
which  he  requested  his  father,  Stephen  Clay- 
ton, to  sign,  and  no  connection  Is  shown  to 
have  existed  between  J.  B.  Clayton  and  W. 
W.  Clayton  touching  the  will;  and  the  re- 
marks of  Stephen  Clayton  whereby  he  gave 
his  reasons  for  refusing  to  sign  the  will  were 
made  to  J.  B.  Clayton,  in  the  presence  of  W. 
W.  Clayton,  we  cannot  see  where  there  was 
any  communication  or  transaction  of  Stephen 
with  W.  W.  Clayton  that  talis  under  section 
400  of  the  Code. 

As  to  the  question  inv<dved  In  the  subdivi- 
sion a,  It  Is  manifest  that.  If  It  contains  sound 
law,  no  mistake  of  fraud,  or  accident,  in  a 
deed  could  ever  be  corrected  unless  some  pa- 
per writing  contemporaneously  made  was  ex- 
hibited as  the  basis  therefor.  Such  is  not  the 
law. 

Subdivision  b  has  been  disposed  of  In  the 
preceding  remarks. 

As  to  subdivision  c,  It  may  be  said  that  it 
is  unfortunate  that  the  witnesses  to  the  deed 
are  both  dead,  but  It  will  hardly  be  contend- 
ed that  the  rights  of  W.  T.  O'Dell  or  any  other 
par^  are  to  be  affected  by  this  evidential 
dispensation  In  case  other  testimony  In  their 
stead  can  be  applied.  Stephen  CHayton  died 
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In  1879,  and  thia  action  was  not  commenced 
until  the  27th  dayol  April,  1892,  a  period  of  13 
years,  but  only  8  years  after  Alfred  T.  Clay- 
ton's death.  While  tbe  plaintiffs  had  a  right 
to  bring  tbelr  action  when  they  did,  on  the 
other  hand  the  defendant  Is  not  to  be  blamed 
for  their  delay.  Any  defenses  he  may  have, 
founded  In  law  and  supported  by  facts,  are 
not  to  be  prejudiced  by  plaintiffs'  delay.  No 
doubt,  he  would  have  hailed  with  delight  the 
information  that  these  two  witnesses  were 
both  alive,  and  within  reach  of  his  summons 
for  them  to  testify. 

As  to  BubdiTlslon  d,  It  may  be  said  that  our 
preliminaiy  remarlcs  are  an  answer  thereto. 

Lastly,  as  to  subdivision  e,  we  do  not  see 
how  the  competency  of  W.  W.  Clayton  la  to 
be  tested  by  the  fact  that  be  had  a  deed  from 
his  father  similar  iu  Its  terms  to  tbat  of  Al-  I 
fred  T.  Clayton.  Such  a  fact  might  go  to 
his  credibility,  but  does  not  affect  his  com- 
petency. Besides,  in  this  case,  the  appellants 
cannot  complain  as  to  this  deed  of  "NV.  W. 
Clayton.  It  was  Introduced  In  testimony,  but 
his  honor  ruled  that  It  could  not  be  used  to 
re-enforce  the  deed  to  Alfred  T.  Clayton,  and 
no  appeal  Is  taken  from  this  ruling. 

The  remaining  grounds  of  appeal,  the  sixth, 
seventh,  and  eighth,  have  given  us  real  con- 
cern; and  we  will,  In  their  discussion,  take 
them  up  seriatim,  and  will  reproduce  the  text 
of  each. 

Sixth:  "Because  his  honor.the  circuit  Judge, 
erred  In  refusing  to  charge  the  Jury  tho  fourth 
request  of  the  plaintiffs,  which  was  as  ful- 
lows:  'Assuming  that  all  the  testimony  In 
regard  to  the  execution  of  tlie  deed  from 
Stephen  Clayton  to  A.  T.  Clayton,  and  of  the 
intention  of  Stephen  Clayton  l)y  the  deed  In 
question  to  convey  the  fee  to  \-  T.  Claytou. 
is  true,  the  failure  to  Insert  the  word  "heirs" 
In  the  deed,  which  was  necessary  to  convey 
the  fee,  was  done  In  Ignorance  of  the  law,  and 
was  not,  as  claimed  by  the  defendant  O'Dl'U 
a  mistake  of  law.'  "  The  circuit  judge,  In  de- 
clining to  make  this  request,  user!  tliis  lan- 
guage: "Now.I cannotchargeyou  that  lean- 
not  chai*ge  you  that  this  is  Ignorance  of  the 
law,  but  whether  the  testimony  makes  It  out 
you  must  say."  We  have  frequently  held  that 
the  charge  of  the  circuit  Judge  should  be  con- 
strued as  a  whole.  In  his  charge  to  the  jury 
in  this  cause,  he  had,  in  a  previous  part  or 
his  charge,  said:  "The  allegation  of  tbe 
plaintiffs  l9  that  It  [the  title]  did  not  pass 
out  of  Stephen  Clayton  hy  thut  deed,  but  that 
Alfred  Clayton  bad  a  life  estate  Iu  it,  and  at 
his  death  It  reverted  to  Stephen  Clayton.  It 
is  contoiulyd  by  defendants  that  Stephen  Clay- 
ton intended  that  that  deed  should  operate 
as  if  the  word  'heirs'  was  there;  and  that 
that  was  the  understanding  of  the  parties;  and 
that,  by  a  mistake  of  law,  tliat  word  was 
omitted;  and  that  it  cnu  be  supplied  now  by 
this  court,  and.  If  you  do  supply  It,  that  the 
title  passes  from  Stephen  Clayton  to  Alfi-ed 
Clayton  and  to  Mr.  W.  T.  O  DeU;  and  that 
Mr.  O'Dell  has  It  now;  and  that,  therefore, 


the  plaintiff  cannot  recover.  Now,  the  de* 
fendants  say  It  [word  "heirs"]  was  omitted 
by  a  mistake  of  law.  You  remember  testi- 
mony was  put  up  on  that  subject  as  to  thech-- 
cnmstances  attending  the  parties  at  the  time 
of  the  execution  of  tiie  Instrument,  and  all 
that;  all  of  the  time  Intending  to  show  that  It 
was  a  mistake  of  law  that  that  word  'heirs* 
was  not  Inserted  Inthatdeed.  Ignoranceof  law 
and  mistake  of  law  are  very  different.  The 
same  rule  as  to  Ignorance  of  the  law  In  crim- 
inal cases  appUes  as  well  In  civil  actions.  He 
Is  bound  notwithstanding  bis  ignorance.  He 
is  sometimes  bound  when  he  makes  a  mistake 
of  law,  but  not  always;  and  right  there  comes 
the  clear-cut  distinction  between  Ignorance  of 
the  law  and  the  mistake  from  which  the  court 
of  equity  will  relieve  him.  Now,  the  courts 
I  have  decided  thai  a  man  may  take  up  a  stat- 
ute, and  study  it,  and  then  make  a  mistake. 
It  is  the  same  way  with  a  written  Instrument 
If  a  man  takes  a  deed  or  a  will,  and  reads  it, 
and  studies  It  and  acts  upon  it— assumes  re- 
sponsibilities on  what  It  means,— and  it  turns 
out  that  his  construction  is  erroneous,  he  Is 
boimd  still,  although  it  Is  a  mistake  of  law. 
Now,  on  tbe  other  hand,  where  two  parties 
attempt  to  effectuate  an  agreement  the  agret^- 
meut  is  understood  between  them,  and  they 
undertake  to  put  It  *n  writing,  and  It  turns 
out  that  all  of  the  requirements  of  law  are  not 
complied  with,  and  those  facts  are  made  to 
appear  to  a  Jury,  they  would  be  relieved  on 
account  of  that  mistake.  Now,  In  the  In- 
stance supposed,  it  Is  a  lawful  undertaking, 
and  they  undertook  to  carry  It  out  and  to 
put  the  terms  of  the  agreement  In  writing; 
but  It  tnrns  out  that  they  imve  not  done  so, 
and,  when  the  facts  are  brought  to  the  atten- 
tion of  the  Jury  and  a  Judge  In  chancery,  they 
will  be  relieved  of  that  difficulty.  •  •  • 
Now,  was  that  word  'heirs'  omitted  from  that 
deed  by  Ignorance  of  law?  If  It  was,  the 
deed  must  stand  according  to  its  import  as 
written.  If  that  word  'heirs'  was  left  out 
there  through  ignorance  of  the  law,  or  through 
an  erroneous  conclusion  on  the  part  of  Stephen 
Clayton  and  Alfred  Clayton  as  to  what  the 
law  was,  then  that  deed  would  cease  to  op- 
crate  at  the  death  of  Alfred  Clayton,  and  the 
fee  would  pass  to  Stephen  Clayton  and  tbe 
heirs  Intended  In  this  action.  If  there  was 
an  understanding  between  Stephen  Clayton 
and  Alfred  Clayton  that  Alfred  Claj-ton  was 
to  liave  a  fee^lmple  [UUe]  to  that  land,  and  a 
draftsman  was  brought  iu,  and  It  was  put  in 
writing,  each  meaning  that  be  should  have  it 
[the  fee-simple  titie],  and  the  prop»  word 
viT&s  omitted  by  mistake,  then  that  mistake 
could  be  corrected,  and  the  finding  would  be 
In  favor  of  Mr.  O'DpJL  Now,  genUemen,  aU 
of  these  legal  principles  that  I  have  given  you. 
you  will  consider,  and  apply  the  facts  that 
yon  have  beard  to  these  legal  princlpleB  I  have 
given  you." 

Reduced  to  Its  analysis,  the  request  of  tbe 
plaintiffs  we  are  now  conaldoInK  Imputes  er- 
ror to  the  dicult  Judge  for  not  having  i^ven 
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to  the  Juiy  his  opinion  of  tiie  sofflclency  of  the 
testimony.  This  course  on  the  part  of  the 
drcnlt  Judge  wotud  have  been  an  unconstitu- 
tional inraslon  of  the  powers  ot  the  Jury.  If 
the  plaintiffB  had  desired  a  charge  from  the 
trial  judge  upon  a  bypothetloal  state  of  facts, 
they  should  hare  so  framed  their  request. 
We  are  obliged,  as  was  the  circuit  Judge,  to 
treat  it  in  the  form  presented  by  the  plalntiffB 
In  their  request  to  charge.  We  do  not  mean 
that  such  request  should  be  treated  literally, 
but  Its  form  and  substance  should  be  regard- 
ed. We  must  o'emile  this  exception. 

The  seventh  ground  of  appeal  is  as  fol- 
lows: "Because  his  honor,  the  circuit  Judge, 
erred  tn  refusing  to  charge  the  fifth  request 
of  the  plaintlfEs,  which  is  as  follows:  'That 
in  this  state  the  distinction  between  igno- 
rance of  law  is  sharply  and  distinctly  drawn. 
Ignorance  of  law  Is  passive,  does  not  rea- 
son, does  not  know.  Mistake  of  law  pre- 
sumes to  know  when  In  fact  it  does  not 
Ignorance  of  the  use  of  apt  and  proper 
terms,  as  for  instance  the  word  "heirs"  to 
convey  in  fee,  Is  not  a  mistuke.'  "  The  quo- 
tation from  the  general  charge  of  the  circuit 
Judge  evidences  his  excee'^ing  care  that  the 
Jury  should  understand  the  terms  "Igno- 
rance of  law"  and  "mistake  of  law."  The 
science  of  metaphysics  undertakes  to  discuss 
ignorance  as  a  term,  and  to  ascribe  to  It  cer- 
tain qualities,  as  being  passive,  void  of  rea- 
soning, and  also  of  knowledge.  We  doubt, 
however,  that  a  circuit  Judge  can  be  said  to 
have  failed  In  Ms  duty  to  the  jury  in  this 
instance  by  steering  clear  of  these  abstracr 
tlons,  and  preferring  to  be  guided  in  his 
chaise  to  the  Jury  of  practical  bnshiess  men 
by  those  lllustratltms  of  Ignorance  of  law 
that  would  be  readily  apprehended  by  them; 
and  the  plaintiffs,  having  elected  to  group 
these  metaphysical  subtleties  with  a  sound 
prc^sitlon  of  law,  as  that  «mbodied  in  tbe 
last  sentence  of  the  request,  must  take  the 
consequences  of  their  temerity.  Under  tbe 
rule,  this  court  cannot  undertake  to  divide 
what  was  submitted  by  the  an;>ellants  to 
the  Judge  as  an  entirety.  This  exception 
must  be  overruled. 

Appellants,  in  their  last  ground  of  appeal^ 
tbe  eighth,  allege  **that  all  tbe  testimony 
upon  the  question  whether  It  was  a  mistake 
or  ignorance  of  law  in  omitting  the  use 
of  the  word  'heirs'  was  offered  by  the  de- 
fendants. Assuming,  as  tbe  fourth  request 
does,  that  this  tOBtlmony  was  true  and  nadis- 
puted,  it  was  the  duty  of  the  circuit  Judge 
to  say  to  tbe  Jury  that  such  testimony  de- 
fines tbe  term  'ignorance  of  law/  and  It  was 
error  to  leave  to  tbe  Jury  the  decision  of  this 
technical  and  controiling  questions  of  law." 
The  testimony  of  W.  W.  Clayton  was  as  fol- 
lows: "At  the  time  the  deed  was  to  be 
signed,  Bayless  [J.  Bayl6ss  Clayton]  had  a 
will  there,  and  be  wanted  my  fatlm  to  sign 
the  will;  and  he  said  that  he  would  not  do 
It;  that  he  would  not  make  a  will;  that,  if 
he  did  so,  some  of  them  might  get  dissatis- 


fied about  it,  and  that  lawyers  would  break 
It;  that  wills  were  very  often  broke,  and 
that  what  he  wanted  to  give  bis  children 
he  wanted  them  to  have  It;  that  he  allowed 
to  give  his  property  away,  so  that  he  would 
have  nothing  at  his  death  to  have  a  sate  on; 
and  that  he  would  make  the  deeds  to  his 
children  before  his  death,  and  then  nothing 
could  be  taken  away  from  his  children  after 
his  death,  and  that  there  would  not  be  any 
sale  after  bis  death  for  a  division  of  his 
property;  and  he  would  make  deeds  of  gifts, 
so  that  the  lawyers  could  not  take  it  away 
from  them.  And  be  did  sign  the  deed  then." 
The  deed  in  question  is  in  the  handwriting 
of  J.  Bayless  Clayton.  It  was  further  testi- 
fied that  Stephen  Clayton  declared  that  it 
was  his  purpose  to  give  his  lands  to  his 
sons,  and  his  negro  slaves  to  his  daughters; 
that  he  never  gave  his  sons  any  of  bis  ne- 
gro slaves,  but  did  give  some  to  each  of  bis 
daughters.  The  matter  which  was  the  sub- 
ject of  defendant's  effort  in  his  proof,  and 
the  law  be  sought  to  apply  thereto,  was 
this:  Tliat  It  was  the  understanding  of  Ste- 
phen Clayton  and  A.  T.  Clayton  that  he 
could  convey  by  deed  an  absolute  estate  in 
the  lands  over  which  this  contention  is  now 
made  to  the  said  A.  T.  Clayton.  It  was  not 
contended  that  there  was  any  Ignorance  of 
the  law  that  a  deed  to  convey  a  fee-simple 
title  to  lands  should  use  the  word  "heirs"; 
nor  was  It  contended  that  A.  T.  Clayton  in- 
ferred, as  a  conclusion  of  his  own  mind  from 
the  terms  actually  used  in  the  deed  made 
to  him  by  his  father,  Stephen  Clayton,  that 
by  such  a  deed,  by  the  terms  therein  em- 
ployed, bis  title  thereunder  was  one  in  fee 
simple.  In  reading  the  charge  of  the  circuit 
Judge,  it  is  very  evident  that  he  brought 
himself  In  bis  charge  to  tbe  Jury  to  dissect 
this  proposition  of  law,  of  which  bis  lan- 
guage proved  very  plainly  he  had  a  very 
clear  perception.  The  principle  upon  which 
courts  enforce  a  reformation  of  an  instru- 
ment is  that,  preceding  the  execution  of  the 
Instrument,  and  as  the  Inducement  to  Its 
execution,  the  parties  to  the  same  bad  an 
understanding,  an  agreement,  a  contract; 
and,  in  the  effort  to  reduce  the  evidence  in 
writing  of  that  contract,  a  mutual  mistake 
was  made,  by  which  mistake,  so  made,  tbe 
understanding,  the  agreement,  the  contract, 
of  the  parties  in  relation  to  the  subject-mat- 
ter thereof  was  not  carried  Into  effect 
There  is  no  Ignorance  of  law  In  such  a  con- 
tingency. Tbe  parties  knew  what  they 
wished  to  have  done,  and  had  agreed  that 
it  should  be  done.  The  mistake  occurred  In 
the  preparation  of  the  instrument  which  was 
intended  to  embody  that  agreement,  under- 
standing, ccmtract  It  Is  perfectly  competent 
In  law  that  this  mistake  may  be  estaUlsfaed 
by  parol  proof,  as  well  as  by  contemporane- 
ous writings.  It  Is  necessary  that  the  proof 
of  the  mistake  should  be  clearly  made  out 
by  the  testimony  adduced.  In  the  language 
of  Judge  Wallace  to  the  jury  on  this  point: 
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"Ton  can  see  very  wiell,  gentiemeD,  that  the 
proof  mast  be  rery  clear  to  authorize  a 
Jury  to  correct  a  solemn  instrument.  There 
ts  DO  doubt  about  that.  It  Is  not  light, 
flimsy,  doubtful  proof,  but  the  Jury  must 
be  satisfied  by  clear,  competent  testimony 
that  a  mistake  has  not  only  been  made,  but 
Is  of  the  nature  against  which  a  court  of 
equity  would  relieve."  It  is  observed  that 
no  exception  Is  taken  to  that  part  of  the 
charge  which  is  devoted  by  the  circuit  Judge 
to  explaining  and  laying  down  the  law  on 
this  subject  The  appellants  have  content- 
ed themselves  to  rest  their  attack  upon  the 
Judge's  charge  to  the  matters  set  out  In 
their  requests  to  charge.  We  might  stop 
here,  bat  we  will  briefly  notice  some  Au- 
thorities on  this  subject 

Mr.  Pom»oy,  in  his  work  on  Equity  Juris- 
prudence (section  843),  thus  states  this  prin- 
ciple of  law:  "The  first  Instance  I  shall  men- 
tion Is  closely  connected  with  the  doctrine 
stated  In  the  last  paragraph  but  one.  It  was 
there  shown  that,  if  an  agreement  was  what 
it  was  Intended  to  be.  equity  would  not  In- 
terfere with  It  because  the  parties  had  mis- 
taken Its  legal  Import  and  effect  If,  on  the 
other  band,  after  making  an  agreement  In 
the  process  of  reducing  it  to  a  written  form, 
the  Instrament  by  means  of  a  mistake  in 
law,  falls  to  express  the  contract  which  the 
parties  actually  entered  Into,  equity  will  In- 
to^ere  with  the  appropriate  relief,  either  by 
way  of  d^eiue  to  Its  enforcement  or  by 
cancellation  or  hy  reformation,  to  the  same 
utent  as  If  tbe  fallore  of  the  writing  to  ex- 
press the  reel  contract  was  caused  by  a 
mistake  of  fact  In  this  instance  there  is 
no  mistake  as  to  the  legal  Import  of  the  con- 
tract actually  made,  but  the  mistake  of  law 
prevents  the  real  contiact  from  being  em- 
bodied in  the  written  instrument  In  short, 
If  a  written  instrament  falls  to  express  tbe 
intention  which  tbe  parties  had  In  »"flfcfTn 
the  contract  whteb  it  purports  to  contain, 
equity  will  grant  Its  relief,  affirmaliTe  or  de- 
fensive, altfaoogh  the  failure  may  bare  re- 
snlted  from  a  mistake  as  to  the  legal  mean* 
Ing  and  operation  of  the  terms  or  language 
employed  In  the  writing.  Among  tbe  or- 
dinary examples  of  su^  errors  are  those  as 
to  tbe  l^al  effect  of  a  description  of  the 
subject-matter,  and  as  to  the  Import  of  tech- 
nical words  and  phrases;  but  the  rule  is  not 
confined  to  these  Instances."  The  learned 
author  cites  a  number  of  authorities  In  sap- 
port  of  tiuse  proposltlonB,  among  which  is 
the  case  of  Hunt  v.  Bousmanler's  Adm'rs,  8 
Wheat  174^  1  Pet  1,  when  Mr.  Justice  Wash- 
ington, in  delivering  the  oi^nion  of  the  su- 
preme court  of  the  United  States,  said: 
"There  are  certain  principles  of  equity  ap- 
plicaUe  to  thta  question,  which,  as  general 
{windples,  we  held  to  be  uncontrovertible. 
The  first  is  tlat  what  an  Instrument  la 
drawn  and  executed  which  professes  or  is 
Intended  to  carry  taito  execntion  an  agree- 
mmatt  whether  In  writinf  or  .  by  parol,  pre< 


vionsly  vuxerea  mto.  out  wnlch,  by  the  mis 
take  of  the  draftsman,  either  as  to  fact  or 
law,  docs  not  fnlflll,  or  which  violates,  tbe 
manifest  Intention  of  the  parties  to  the 
agreement  equity  will  correct  the  mistake 
so  as  to  produce  a  conformity  of  the  Instru- 
ment to  the  agreement  The  reason  ts  ob- 
vious. The  execution  of  bgreements  fairly 
and  legally  entered  into  is  one  of  the  pe- 
culiar branches  of  equity  Jurisdiction;  and 
if  the  instrument  which  is  intended  to  exe- 
cute the  agreement  l>e,  from  any  cause,  in- 
sufficient for  that  purpose,  the  agreement 
remains  as  much  unexecuted  as  if  the  par- 
ties had  refused  altogether  to  comply  with 
their  engagement;  and  a  court  of  equity  will. 
In  the  exercise  of  Its  acknowledged  Juris- 
diction, afford  relief  In  the  one  case  as  wetl 
as  In  the  other,  by  compelling  the  delin- 
quent party  fully  to  perform  his  agreement 
according  to  the  terms  of  it  and  to  the  man- 
ifest Intention  of  the  parties.  So,  If  the  mis- 
take exist  not  In  the  instrument  which  Im 
Intended  to  give  effect  to  the  agreeement 
but  In  the  agreement  Itsdf.  and  Is  deariy 
proved  to  have  been  the  result  of  ignorance 
of  some  material  fiict,  a  court  of  equity  will. 
In  general,  grant  relief  according  to  the 
nature  of  the  case  in  which  It  Is  sought" 

The  two  cases  from  our  own  reports, 
Lowndes  r.  Chisbolm,  2  McGord,  Bq.  450, 
and  Lawrence  t.  Beaublen,  2  Bailey,  823, 
are  authorities  of  no  imcertalit  character  on 
this  question,  especially  aftw  a  most  learn- 
ed review  of  the  authorities  bearing  upon 
this  subject  and  also  because  afterwards, 
In  Hopkins'  Ex'is  t.  Masyck,  1  HUl  (S.  a) 
200,  the  court  reaffirmed  these  cases,  In 
which  latter  case  Chancellor  Johnson,  as  the 
organ  of  the  court,  speaking  of  the  two 
cases  Just  dted,  said:  *^e  eoncnr  with 
tbe  chancellor  that  the  trust  deed  executed 
by  Paul  Bavenel  Mazyck  Is  good,  and  must 
stand,  and,  therefwe,  that  the  decree  of  the 
circuit  court  should  be  affirmed;  and  that 
would  be  Boffldent  for  tbe  case  Iteelf.  but 
the  observations  of  tbe  chancellor  are  cal- 
culated to  shake  tbe  rnle  In  Lawrence  t. 
Beaublen  and  Lowndes  T.  Chlsholm,  and  the 
court  thought  It  necessary  to  ose  tbe  occa- 
sion to  express  their  adho^nce  to  It  Uiw- 
lence  t.  Beaublen  was  decided  upon  much 
consideration,  and,  the  more  I  have  reflect- 
ed upon  It  since,  the  more  I  am  conflnned  In 
Ite  correctness;  and  I  feel  persuaded  that 
an  doubts  about  It  iwoceed  firom  mlsap- 
prehoulon  of  the  principle  on  which  It  Is 
foonded.  Tbere  Is,  as  I  undnstand  It^  a 
very  obvious  distinction  between  ignorance 
and  mistake  of  law.  Ignorance  cannot  be 
proved  (who  can  entw  into  the  heart  of 
man.  and  ascertain  bow  mnch  knowledge 
dwells  there?),  and  fbr  that  reason  the  courts 
cannot  rdleve  against  It  but  not  so  as  to  ■ 
mistake  of  law.  That  ts  sometimes  snscep* 
tible  of  proof.  •  «  •  Mistakes  as  to  mat- 
ters of  UuA  have  always  been  regarded  as 
retrievable  upon  clear,  full,  and  Irrefinga* 
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ble  proof;  and  mistakes  In  law  ought  to 
be  upon  the  same  footing,  when  the  proof  is 
equally  certain."  Now,  what  were  the  doc- 
trines of  the  cases  of  Lowndes  t.  Cbisholm, 
supra,  and  Lawrence  t.  Beaubien,  supra? 
In  the  first  it  was  announced:  "But  It  is 
well  established  that  relief  is  given  in  cases 
where  the  mistalce  has  been  one  clearly  of 
law;  and  the  authorities  relied  on  put  the 
matter  beyond  all  doubt,  if,  indeed,  it  could 
be  doubted  at  this  day."  In  the  latter,  Chan- 
cellor Johnson,  as  the  organ  of  the  court, 
says:  "The  question  there  arises  whether 
this  contract  can  be  enforced  against  him; 
or,  to  put  It  abstractly,  whether  one  is 
bound  by  a  contract  entered  into  nnder  a 
mlstal^en  deduction  of  law  from  facts  which 
were  known  to  him,  by  wtilch  he  acquired 
nothing,  and  the  party  contracted  with  part- 
ed with  no  right  nor  sntCered  any  loss." 
It  had  been  In  the  case  cited  urged  that 
to  uphold  the  right  to  correct  a  mistake  in 
law  controverted  the  maxim,  "Ignorantia 
Juris  non  excusat."  Replying  to  this  sugges- 
tion, the  learned  chancellor  said:  "The  pro- 
priety and  necessity  of  Its  application,  as  the 
means  of  enforcing  tbeobltgationofcontracts* 
Is  to  my  mind  on  ntter  perversion  of  the  use 
for  which  It  was  designed,  for  tiiat  is  suffl- 
cieotly  attained  by  the  rules  of  equal  obliga- 
tion, framed  for  the  express  purpose.  Amongst 
these,  that  which  has  been  the  strongest 
anah^tottaatcontalnedlttthe  maxim  Is  that 
which  provides  that  no  one  shall  aver 
against  bis  own  deed;  but  that  is  founded 
on  a  very  different  principle.  The  uncer- 
tainty of  contracts,  and  the  temptation  ta 
perjui7,  incident  to  the  snbstltatioD  of  fftets 
dependbig  on  slippery  memory  for  those  re* 
duced  to  writing,  are  the  foundations  of  this 
mle;  and  It  would  seem  to  famish  Itself  a 
sufficient  security  against  aJX  abuses  without 
the  aid  of  Ignorantia  Juris  non  excusat* 
And  yet  this  nile,  whUe  It  Is  Imperative  in 
the  lnteT]pretatlon  of  contracts,  is  made  to 
jvomote  the  great  ends  of  justice  by  letting 
in  proof  that  the  most  solemn  contract  was 
obtained  by  fraud  or  duress  or  other  cor- 
rupt and  Illegal  means;  and  I  am  vtteriy  un- 
able to  concelTe  of  any  BoUd  foundatton  for 
the  exclusion  of  proof  that  the  conslderatton 
was  founded  In  a  mistake  of  law.  All  the 
difficulty  and  ctrnfusion  which  have  gnnnt 
out  of  ttie  appll(».tlon  of  the  maxim  appear  to 
me  to  hare  originated  In  ocmftiundlng  the 
twms  Ignorance'  and  *mlstak&*  The  former 
is  pasBlva,  and  does  not  presume  to  reasim; 
and,  unless  we  were  permitted  to  dive  Into 
the  secret  recesses  of  the  heart,  Its  pres- 
ence is  loicapaUe  of  ptoot.  But  the  lattor 
presumes  to  know  when  It  does  not,  and 
supplies  palpable  evidence  of  Its  ezistencfe. 
Hwce  It  Is  wen  remarked  by  Lord  Kosslyn 
In  Fletcher  r.  ToUet,  S  Yes.  14,  that  iff- 
nocasce  Is  not  InlstakA.*  ** 

It  has  1>een  supposed  tiiat  the  cases  of 
Keltt  T.  Andrews,  4  Blch.  E(i..8^  Cnnnlng- 
bam  r.  Ownnlnghnm.  30  8.  0.  817,  and 


Roundtree  v.  Roundtree,  26  S.  O.  450,  2  S.  E. 
474,  have  seriously  Interfered  with  the  cases 
previously  decided  by  the  court  of  last  re- 
sort in  this  state,  and  have  thus  caused  one 
state's  decisions  to  be  at  variance  not  only 
with  themselves,  but  as  well  with  otber 
American  states.  We  will  gamine  these 
cases  to  see  if  this  be  true.  Fundamental 
to  the  inquiry  of  what  Is  decided  in  any 
given  case  must  always  be  the  ascertaiii- 
ment  of  what  the  court  was  called  upon  to 
decide,  for  It  is  only  when  the  decision  is 
responsive  to  the  case  that  It  is  entitled  to 
be  regarded  as  an  authority  binding  on 
others;  it  being  no  part  of  the  duty,  under 
the  law,  of  courts  to  formulate  law.  Un- 
der the  theory  of  tbe  states  of  this  union  of 
states,  the  duty  of  formulating  the  law  be- 
longs to  another  co-ordinate  branch  of  gov- 
ernment so  far  as  state  laws  are  concerned. 
In  Keitt  V.  Andrews,  supra,  the  facts  were 
these,  substantially:  The  will  of  Daniel 
Hess  gave  his  property  to  his  daughter  and 
grandchildren.  At  the  time  of  his  death  he 
bad  only  two  grandchildren.  Years  after- 
wards, in  accordance  with  a  settlement  sbeet 
prepared  by  the  ordinary  of  Orangebnrg 
county,  without  any  distinction  as  to  the 
manner  in  which  such  settlement  sheet 
should  be  made  by  the  personal  representa- 
tives of  the  said  Daniel  Hess,  deceased,  the 
said  ordinary,  under  his  construction  of  the 
wlU  that  all  five  grandchildren  were  en- 
titled to  a  share  thereof,  prepared  receipts 
for  an  equal  share  therein  of  each  of  said 
grandchildren,  which '  receipts  were  signed 
by  each  grandchild,  and  his  or  her  share  was 
duly  paid  over.  T«i  years  afterwards  In 
one  case,  and  eight  years  afterwards  In  the 
other,  two  grandchildren,  who  were  In  ease 
at  the  death  of  the  testator's  deatii,  filed 
bills  In  equity  seeking  thereunder  to  cancel 
tbe  settlemuit^  and  have  ttie  whole  estate 
paid  to  them;  thus  excluding  the  othor  three 
grandchildren.  The  court  reused  to  do  so  on 
the  grounds  that  while  It  was  true  that  the 
two  oomi^lnants,  under  our  law,  were  en-, 
titled  to  the  wbote  estate,  yet  (1)  Uiat  Inas- 
much aa  the  executor  and  l^tee  honest- 
ly misconstrued  the  wlU,.  and  had  a  set- 
tiemoDt  In  fulU  based  upon  such  mlscon- 
Btmctlon,  the  settlement  will  not  be  opened 
merely  because  of  such  mteconatmctlon; 
and  (2)  the  parties  desiring  the  opening  of 
the  settlement,  on  tbe  grounds  of  mistake  or 
error,  bad  waited  too  long  In  this  Instance. 
Fsrties  desiring  such  a  course  must  make 
haste  In  their  application  to  the  courts  there- 
for. Long  acquiescence  amounts  to.  a  per^ 
smuU  ratification.  One  of  the  discharges  of 
the  executor  was  nuAee  seal,  while  the  other, 
though  In  writing,  was  not  under  seal. 
''The  ground,"  says  tbe  chancttllor,  "on  which 
CMuplalnants  dalm  to  be  relieved,  Is  simply 
ignorance  of  tbe  law;  or.  In  other  words,  ig- 
norance of  the  true  legal  constructim  of  the 
wllL  *  *'  *  But  Ignorance  of  tbe  law  does 
not  eqUtle.  ens  to  open  a  settlnneiit  fionnally 
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and  solemnly  made.  •  •  •  Is  there  any 
authority  which  goes  so  far  as  to  say  that 
a  party  Is  entitled  to  relief  from  a  mistake  of 
law,  where  tbere  Is  no  fraud,  misrepre- 
sentation, management,  or  undue  in&uence, 
and  where  the  mistake  was  simply  his 
own  erroneous  construction  of  a  will  or 
deed?  In  this  case  the  parties  seeking  re- 
lief had  the  will  before  them.  They  were 
familiar  with  its  provisions.  Tlie  defend- 
ants did  not  seek  in  any  way  to  impose  their 
construction  of  it  upon  the  complainant.  It 
does  not  appear  that  they  expressed  any 
opinion  as  to  Its  proper  construction.  If  the 
parties  now  complaining,  possessed  of  all 
die  facts,  as  tbey  were,  and  with  the  will  be- 
fore them,  had  applied  to  the  proper  sources 
of  Information,  and  had  sought  legal  coun- 
sel, tbey  would  have  been  advised  as  to  the 
true  construction  of  the  will.  •  •  •  Their 
not  pursuing  this  course  was  laches  on  their 
part,  against  the  consequences  of  which  the 
court  Is  not  bound  to  protect  them.  *  *  • 
A  mlBconBtmctlon,  like  that  made  out  In  this 
case,  is  rather  an  error  of  the  Judgment  tlian 
a  mistake  of  the  law  or  facL  TAe  simple  mit- 
contiruction  of  a  wiU  or  deed,  when  there  £*  no 
fraud  or  eireunueTUion,  cannot  be  regarded,  in 
any  point  of  vim,  at  coming  within  theteopeand 
authority  "f  thote  easee  where  mistake*  of  law,  in 
eoniradistinction  to  ignorance  of  law,  have  been 
considered  aa  affordin-i  groundeforrAief. "  These 
last  words,  which  we  liave  Italicized,  show 
plainly  enough  that  the  learned  chancellor, 
whose  circuit  decree  was  adopted  by  the 
court  of  appeals  wlthdut  any  words  of  ex' 
planatlon  or  comment,  recognized  the  exist- 
ence of  the  very  distinction  that  Judge  Wal- 
lace made  In  his  charge  to  the  Jury.-^tliat 
not  all  mistakes  of  law  are  retrievable  in  a 
court  of  equity,  and  that  there  is  a  dla* 
tlncUou  between  mistakes  of  law  and  Ig- 
norance of  law.  If  the  chancellor  or  court 
of  apjMals  had  denned,  after  a  careful  re* 
view  of  the  law,  that  the  eases  of  Lowndea 
V.  C3ilBbolm  and  Lawrence  t.  Beaubleii, 
supra,  were  at  variance  with  their  conclu- 
sion here  reached,  they  would  have  said  so, 
and  the  whole  case  Is  entirely  free  from  any 
reference  to  the  result.  The  case  of  Onn- 
niigham  r.  Cunningham,  supra,  Is  where 
Miss  Onnnlngham,  with  hw  father's  will  be- 
fwe  herself  and  brothers,  executed  inter- 
changeable deeds  to  some  of  the  real  es- 
tate controlled  by  the  proTlslons  of  their 
father's  wllL  Years  afterwards  her  devisee 
sought  to  luive  anch  deeds  retbrmed,  so  that 
the  purpose  of  the  wiU  In  qmstlon  might  be 
preserved,  on  the  ground  that  his  testatrix. 
Miss  Cunningham,  had  misconstrued  those 
provisions  of  her  tether's  wllL  Bat  the 
eoiut,  on  the  authority  of  Keltt  v.  Andrews, 
snpra,  denied  this  application  for  a  r^rma- 
tlon.  Judge  Fraser,  of  the  drcult  bench,  dt- 
tlng  In  the  place  of  Chief  Justice  Simpson, 
who  was  disqualified  to  preside,  because  of 
having  been  counsel  to  one  of  the  parties 
while  at  the  bar,  in  deliywlng  tin  opinion 


of  this  court,  did  say:  "The  case  before  the 
court  does  not  call  for  any  attempt  to  define 
the  rule  by  which  relief  can  be  granted  on 
account  of  mistake  of  law.  *  *  *  In  this 
state,  however,  the  distinction  lias  been 
sharply  drawn  between  ignorance  of  law 
and  mistake  of  law,  in  Lawrence  v.  Beau- 
blen,  2  Bailey,  623.  and  Lowndes  r.  Chis- 
holm,  2  McCord,  Eq.  45&;  the  court  holding 
that  In  cases  of  mistake  the  court  could  give 
relief,  and  that  It  would  be  refused  in  cases 
of  mere  Ignorance,  the  principal  reason  given 
being  that  mistake  could  be  proved,  and 
that  ignorance  could  not  As  the  iKuties 
can  now  testify  iu  their  own  behalf,  it  may 
be  doubtful  if  Uie  reason  can  be  looger  suffi* 
dent  to  Josttfy  the  distinction."  (Italics 
ours.)  In  Hopkins'  Ex'rs  v.  Mazy<jc.  the 
court  of  appeals.  In  affirming  the  circuit  de- 
cree, takes  occasion  to  put  Its  Judgment  ou 
another  ground,  and  to  reaffirm  the  doctrine 
In  lAwrence  r.  Beaublen  and  Lowi^es  v. 
Chlsholm,  on  which  the  chancellor  bad  cast 
some  doubts  In  the  drcult  decree^  The 
court,  however,  has  never  held  that  even  a 
mistake  of  law  stands  In  all  cases  on  the 
same  footing  aa  a  mistake  of  fkct;  and  no- 
where have  any  liabilities  been  laid  down 
capable  of  general  application.  And  then 
the  learned  Judge  quotes  the  language  of 
Chancellor  Dargan  used  in  Keltt  v.  An- 
drews, snpra,  that  already  appears  herein, 
as  to  the  fact  that  misconstruction  of  wills 
or  deeds,  where  there  Is  no  fraud  or  circum- 
vention, does  not  foil  within  the  scope  of  ttte 
law  regulating  mistakes  of  law  by  which 
such  mistakes  can  be  corrected.  He  then 
si^  In  this  view  this  court  concurs,  and 
holds  that  "even  if  there  is  a  difference  aa  to 
ignorance  of  law  and  mistake  of  law,  and 
it  should  be  regarded  as  in  tact  true  that 
Pamela  Cunningham  had  formed  an  opInbHi. 
either  fnnn  her  own  construction  this  wlU 
w  In  consequence  of  erroneous  advice  of 
others,  this  Is  no  ground  on  which  this  court 
can  relieve  her  devisee  from  the  effect  of 
those  solemn  deeds  executed  In  1875." 

It  will  be  seen  that  all  that  this  court  luu 
done  Is  to  express  a  doubt  aa  to  wliethra- 
the  distinction  between  mistake  of  law  and 
Ignorance  of  law  atlll  subsists,  now  that  pai^ 
ties  are  allowed  to  testify  on  thdr  own  be- 
half; and  In  no  form  Is  it  asserted  that 
there  are  not  mistakes  in  law  from  which 
equity  will  relieve.  It  may  be  doubted  If 
tlie  fact  that  parties  can  now  testify  In  their 
own  behalf  Is  a  very  potent  reason  toe  the 
doubt  expressed  by  the  learned  Judge. 

Aa  to  the  case  of  Boundtne  t.  Bonndtree, 
supra:  In  this  case  the  testator  had  made 
his  will  some  time  before  his  death.  During' 
his  last  illness,  his  son  James  died,  and  fbr 
prudential  reasons  the  news  of  his  death  was 
kept  from  the  slek  fftther,  who,  howeva, 
learned  this  tact  Just  beftwe  bis  death,  but  no 
alteration  of  his  will  was  made.  By  the 
terms  of  tlris  will  the  children  of  James  were 
uiqprorlded  tor.   This  at  flnt  seemed  not  to 
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bmve  been  fcoovn  hy  the  totatot's  other 
children,  and  accordingly,  when  testator's 
general  estate  was  distributed,  the  chUdrm 
of  James  won  glTen  a  child's  share  between 
them.  After  a  life  estate  twminated,  and 
thereby  released  a  tract  of  land  for  division 
among  testator's  children,  the  question  was 
sprung  that  James'  children  were  not  mtl- 
tled  to  a  share.  This  was  stoutly  contested 
by  them,  and  they  Insisted  that  they  were 
entitled  to  have  the  will  reformed  so  that 
they  might  receive  their  fathoms  (James*) 
share.  The  circuit  court  sustained  their  con- 
tention, but  this  court,  on  appeal,  held  that 
this  was  error.  Chief  Justice  Mclver,  In  de- 
llrerhig  the  opinion  of  the  court,  amoog  oth- 
er things,  said:  "Again,  It  Is  urged  that  the 
children  of  James  W.  Boundtree  should  be 
let  In  on  the  ground  of  mistake.  It  Is  not 
necessary  for  us  to  consider  whether  the 
court  of  equity  has  Jurisdiction  to  correct 
mistakes  hi  wills,  and.  If  so,  In  what  cases, 
ft>r  we  do  not  think  any  mistime  was  pre- 
sented. It  Is  true  that  James  W.  Round- 
tree  was  Bllre  at  the  time  of  the  execution 
of  the  will,  and  was  one  of  the  objects  of 
the  Intended  bounty  of  the  testator,  but  It 
does  not  necessarily  follow  that  his  chit 
dren  were;  certainly  not  that  they  trcre 
equal  objects  of  his  bounty.  •  •  •  The 
circuit  Judge  seems  In  assume— but  upon 
what  erldence,  if  any,  the  record  does  not 
dlsdosfr-that  the  testator  was  kept  in  Ig- 
nwance  of  his  (James*)  death  until  so  near 
his  own  that  It  was  probably  impossible  to 
alter  his  will.  Now,  even  accepting  the  a»> 
sumption  as  well  founded.  It  certainly  does 
not  show  a  cose  of  mtetake,  but  rather  that 
of  misfwtune  or  omtsdon.  Can  any  one 
Tfflitnre  to  say  what  the  testator  desired  to 
do  with  the  intoest  he  had  lutended  for 
his  dead  son,  and  which  he  could  not  take 
by  reason  of  his  death?  If  the  coi»t  should 
undertake  to  do  so,  would  not  that  be  a 
clear  ease  of  undertaking  to  make.  Instead 
of  constralng,  the  win  of  the  testator?" 
The  present  chief  Justice  then  proceeds  to 
suggest  that  the  prorlston  <tf  the  act  of  1789 
mU:ht  have  reached  the  case  of  the  testator, 
and  he  may  hare  concluded  that  under  this 
act  the  children  of  Jam«  W.  would  not  take 
under  the  provision  in  the  will  made  for  the 
said  James  W.  And  then  he  says:  "But,  even 
if  this  were  so,  this  already  was  not  such 
a  mistake  of  taw  as  the  court  would  relieve 
from  (if.  Indeed,  there  is  now  any  case  in 
which  relief  would  be  granted  upon  that 
ground.  Cnnningliam  v.  Cunningham,  20  S. 
O.  817);  for  it  was  nothhig  more  than  an 
erroneous  construction  of  a  statute  (Pratt  v. 
McOhee,  17  S.  C.  428),  which  certainly  af- 
fords no  ground  of  relief."  Again  we  ob* 
serve  the  expression  ■>£  a  doubt  as  to  the 
existence  of  any  mlsuke  in  law  which  Is 
r^levable;  but  with  this  expression  of  doubt, 
parenthetically  expressed  at  that.  It  is  evi- 
dent the  chief  Juatlte  did  not  desire  to  be 
understood  as  so  ruUas. 
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In  Munro  v.  Long,  SB  8.  0.  354, 14  S.  B.  8^, 
it  is  said  the  distinction  between  ignorance 
of  law  and  mistake  of  law  is  "wide  and 
shadowy."  And  In  Smith  v.  Winn,  88  S. 
C.  102, 17  S.  B.  717, 761,  Chief  Justice  Mclver, 
in  speaking  of  the  mistake  made  in  the  oon- 
Btmctlon  of  a  will,  says:  "It  Is  very  obvious 
from  tite  cases  of  Keitt  v.  Andrews,  supra, 
and  Cunningham  v.  Cunningham,  that  such 
a  so-called  'mistake*  would  not  be  sufficient." 
And  in  this  same  case,  in  the  dissentlog 
opinion  of  Justice  Pope,  it  is  said:  "While 
it  is  true  that  this  court  cannot  view  with  ap- 
proval any  appeal  that  is  based  upon  an  er- 
ror  of  fact  or  of  law  in  the  c<HiBtmction  of  a 
wlU  when  there  is  no  fraud  or  circumvention 
which  parties  to  a  controversy  or  their  priv- 
ies may  have  mode,  *  * 

It  must  be  evident  In  looking  to  the  text  ol 
these  decisions  that  it  Is  nowhere  decided 
that  there  are  not  some  mistakes  of  law 
which  the  court  of  equity  will  relieve.  Fms 
tbermore,  all  the  cases  from  our  own  state 
courts  since  Lawrence  v.  Beaubien,  supra, 
have  dealt  with  mistakes  made  by  parties 
in  the  constmction  of  wills.  They  not  one 
of  them  pretend  to  cover  a  case  similar  to 
the  case  now  on  appeal.  Here,  in  the  case 
at  bar,  the  contention  is  directly  confined  to 
this:  When  a  grantor  and.  grantee  have  made 
an  agreement  as  to  a  conveyance  of  land, 
and  a  mistake  of  the  scrivener  convei-ts  the 
deed  executed  to  carry  out  the  previous 
agreement  from  one  fee  simple  to  one  con- 
veying only  a  life  estate,  and  these  facts 
are  made  dearly  to  appear.  Is  it  reUevable, 
so  that  when  the  hehn  at  law  of  the  grantor 
seek  to  take  away  the  Uuod  from  the  grantee, 
because  of  the  terms  In  their  grantor's  deed, 
the  grantee  may  show  this  mistake?  We 
think  it  Is  in  this  case. 

Before  closing  this  discussion,  we  would 
desire  to  call  attention  to  the  cases  of  deeds 
in  fee  simple  al»oIute  on  their  teces,  now, 
when  the  grantees  oome  Into  a  court  of  equi- 
ty, and  allege  and  prove  that  nothwlthstand- 
Ing,  by  the  terms  of  the  deed,  an  estate  In 
fee  simple  Is  granted  to  the  grantee,  yet 
such  an  Instrument  was  made  really  to  se- 
cure the  grantee  In  the  loan  of  money  to  the 
grantor  by  a  pledge  of  the  land  named  in 
the  deed.  This  is  allowed.  It  may  he  said 
that  this  Is  done  because  it  Is  competent  tn 
prove  the  consideration  of  a  deed.  This  Is 
true,  but  It  Is  not,  after  all,  because  there 
was  an  agreement  between  the  parties  for 
the  loan  of  money,  and  not  an  absolute  sale 
of  land,  and  therefore  the  deed  prepared  as 
a  conveyance  should  have  been  a  mortgage. 

So  far  as  the  effort  of  the  appellante  Is  con- 
cerned where  th^  seek  to  Inject  the  ques- 
tion as  to  this  being  a  volmitary  deed,  and 
therefore  not  reformabie,  we  have  looked  In 
vain  In  the  "case"  to  find  any  place  where 
these  appellants  raised  such  a  question  be- 
fore the  circuit  Judge,  and  it  is  too  late  to 
ask  that  this  question  be  considered  hy  this 
court 
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It  Is  tli«  Judgment  of  tbto  conrt  tbat  the 
Judgment  of  the  circuit  court  be  afflrmed. 

McIVER,  C.  J.  (dissenting).  Being  unable 
to  concnr  In  the  conclustoa  reached  1^  Mr. 
Justice  POPE,  I  proirase  to  state  briefly,  with- 
out elaborating  the  ai^ument,  the  grounds  of 
my  dissent. 

It  eeems  to  me  that  the  first  and  third 
grounds  of  appeal  properly  Impute  error  to 
the  circuit  Judge  in  recelTlng  parol  evidence 
to  vary  the  terms  of  the  deed  from  Stephen 
Qayton  to  his  son  A.  T.  Clayton.  The  mani- 
fest object  of  this  testimony  was  to  correct 
an  alleged  mistake  in  that  deed  by  supplying 
the  word  "heirs,"  not  found  in  the  deed,  so  as 
to  convert  that  conveyance  from  a  deed  con- 
veying a  life  estate  only  into  a  deed  convey- 
Ing  the  fee.  There  is  no  doubt  that,  as  a  gen- 
eral rule,  parol  evidence  Is  not  competent  to 
vary  the  terms  of  a  deed  or  other  written  In- 
strument; but  to  this  general  mie  certain  ex- 
ceptions are  recognized.  As  Is  said  In  2 
Pom.  Eq.  Jur.  §  868:  "It  Is  an  elementary 
doctrine  that  parol  evidence  Is  not,  In  general, 
admissible  betwe^  the  parties  to  vary  a 
written  InstromenL  *  *  *  It  is  equally 
well  settled  that  mistake,  fraud,  surprise,  and 
accident  furnish  exceptions  to  this  otherwise 
unlTersal  doctrine."  Here  the  defendant  Is 
seeking  the  benefit  of  this  exception  to  the 
general  rule  of  evidence  for  the  purpose  of 
obtaining  equitable  relief  from  an  alleged 
mistake  in  the  terms  ot  the  deed,  under  which 
he  claims  to  bold  the  land  In  coDtrover^; 
and,  before  be  can  (Attain  the  benefit  of  this 
exertion  to  the  general  rule  of  evidence.  It 
must  appear  that  the  case  In  which  such  ex- 
ception Is  songht  to  be  applied  is  a  case  in 
which  he  would  be  entitled  to  the  equitable 
relief  demanded.  I  do  not  think  this  is  such 
a  case,  for  the  f (blowing  reasons: 

1.  The  deed  sought  to  be  reformed  Is  a  pure- 
ly TOluntaxT  amveyance.  It  so  appears  upon 
Its  face,  and  there  Is  no  testimony  to  the  con- 
trary, uid  therefore  it  is  not  sucb  an  instru- 
ment as  a  court  of  equi^  would  undertake  to 
reform.  In  16  Am.  &  Eng.  Enc.  Law,  678, 
the  role  Is  laid  down  in  the  following  lan- 
guage: "It  Is  a  well-settled  principle  of  equity 
that  a  deed  that  is  purely  voluntary,  resting 
on  no  consideration  whatever,  cannot  be  re- 
formed for  mistake,"— and  quite  a  number  of 
cases  are  cited  in  the  notes  to  sustain  that 
proposition.  Amongst  the  cases  there  cited 
is  one  v^T  much  like  the  case  now  under 
consideration.  That  Is  the  case  of  Powell  v. 
Morlsey,  98  N.  C.  420,  originally  reported  in 
4  S.  E.  185.  In  that  case  a  grandfather  had 
conveyed  the  land  In  question  to  bis  grandson 
1^  a  deed,  the  terms  of  which  passed  only  the 
Ufe  estate,  and  the  grandson  claimed  that  the 
word  "heirs"  was  omitted  through  the  inad- 
vertence ot  the  draftsman.  Held,  that  the 
deed,  being  voluntary,  could  not  be  reformed. 
To  the  same  effect,  see  1  Story,  Eq.  Jur.  { 
176;  2  Story,  Bq.  Jur.  |  79Ba.  The  doctrine 
thus  laid  down  in  that  valuable  encyclopedia. 


besides  being  sostalned  by  the  antboritJes 
there  cited,  has  also  the  support  of  reasoi; 
for,  as  I  understand  it,  the  theory  upon  which 
a  court  of  equity  proceeds  In  affording  rdlef 
from  a  mistake  is  that  there  was  a  precedent 
agreement,  the  terms  of  which  are  imperfect- 
ly or  Inaccurately  incorporated  In  the  written 
Instrument  sought  to  be  reformed;  and  equi- 
ty, looking  behind  such  written  instrument, 
will  require  the  specific  performance  of  such 
precedent  agreement  by  reforming  tbe  wrl^ 
ten  instrument  in  accordance  with  the  terms 
of  such  agreement.  In  other  words,  a  court 
of  equity,  In  both  cases,  proceeds  upon  the 
same  principle;  and  the  rule  is  undoubtedly 
well  settled  that  a  court  of  equity  will  not 
decree  the  specific  performance  of  a  purrfy 
voluntary  agreement,  even  though  under  seal. 
See  the  sections  above  cited  from  1  Story,  Eq. 
Jur.  3;  2  Pom.  Eq.  Jur.  §§  1293,  1405;  Fry, 
Spec.  P^.  {  04;  22  Am.  &  Eng.  Enc  Law, 
1030. 

2.  In  the  second  place,  I  do  not  think  that 
the  mistake,  If  there  was  one,  was  such  as  to 
warrant  the  interposition  of  a  court  of  equi- 
If  there  was  any  mistake  at  all,  it  was 
in  supposing  that  the  deed  as  drawn  would 
convey  the  fee,  for  there  Is  not  the  slightest 
evidence  tending  to  show  that  tbe  word 
"heirs"  was  omitted  through  Inadvertence  or 
accident  To  use  the  language  of  Wardlaw, 
Oh.,  in  Dennis  v.  Dennis,  4  Rich.  Eq.  307,  a 
case  which  In  principle  Is  very  much  like  tbe 
case  now  before  the  court:  "In  the  case  be- 
fore us  the  parties  were  probably  Ignorant  of 
the  effect  of  the  terms  of  limitation  empli^ed 
by  them,  but  there  is  no  proof  of  mistake. 
No  word  was  inserted  in  the  deed,  nor  omit- 
ted from  it,  not  intrationally  inswted  or 
omitted."  And  we  might  add,  In  the  lan- 
guage used  by  the  same  chancellor  in  his  cir- 
cuit decree  in  that  case,  which  was  affirmed 
by  the  court  of  appeals:  "It  Is  probable  that 
all  concerned  In  the  concoction  and  execu- 
tion of  the  deed  mistook  the  legal  effect  of 
the  words  of  limitation  employed,  but  it  was 
a  mistake  arising  altogether  from  overween- 
ing conceit  of  themselves,  or  rash  neglect  in 
advising  with  tbe  skillful.  Those  who  will 
Ignorantly  and  rashly  employ  technical  terms 
of  the  law  must  submit  to  the  consequence 
of  having  tbe  terms  technically  construed. 
If  relief  be  afforded  In  this  case,  the  court 
must  undertake  to  correct  all  the  mlsear- 
rlages  of  audacious  Ignorance  In  conveyan- 
cing." To  the  same  effect,  see  Ryan  v.  Good- 
wyn,  McMul.  Eq.  451.  where  the  court  de- 
clined to  afford  relief  In  a  case  where,  al- 
though tbe  manifest  Intention  was  to  convey 
property  to  a  married  woman's  sole  and  sep- 
arate use,  80  as  to  protect  It  from  the  cred- 
itors of  her  improvident  husband,  yet,  under 
the  terms  used  In  the  deeds,  she  was  Invest- 
ed with  such  an  estate  as  that  ha  husband's 
maiital  rights  attached,  and  the  vrofiertj 
was  held  liable  for  the  claims  ot  his  credit- 
ors. So  in  case  of  Westbrook  t.  Ebtrbewm, 
2  McCord,  Eq.  112,  where  a  married  wmnan 
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joined  with  her  husband  In  the  conveyance 
of  her  estate  of  Inheritance,  and  nndoubted- 
ly  Intended  to  reiease  her  Inheritance,  but, 
through  the  ignorance  of  the  magistrate,  she 
only  released  her  right  of  dower,  the  court 
declined  to  glre  relief.  See,  also,  the  case  of 
Keitt  T.  Andrews,  4  Rich.  Eq.  347,  recog- 
nized and  followed  in  Munro  t.  Long,  35  8. 
O.  354, 14  S.  E.  824.  where  the  court  declined 
to  give  relief  from  an  alleged  mistake  in  the 
construction  of  a  will.  See,  also,  the  famous 
case  of  Hnnt  r.  Rouamanler's  Adm'rs,  1  Fet.  1. 
In  that  case  a  borrower  of  money  proposed 
to  secure  the  lender  by  either  of  three 
modes,— a  mortgage  on  his  Tessel,  a  bill  of 
sale  of  the  vessel,  or  an  irrevocable  power  to 
sell.  The  lender  selected  the  latter,  and,  al- 
though there  was  no  doubt  of  the  Intention 
of  both  parties  to  have  the  loan  adequately 
secured,  yet  the  court  declined  to  give  relief 
when  the  security  proved  unavailing  by  rea- 
son of  the  death  of  the  borrower  before  the 
maturity  of  the  debt,  which,  as  matter  of 
law,  operated  as  a  revocation  of  the  power 
of  sale,  although  it  was  contended  that  the 
lender  acted  nnder  a  mistaken  belief  that  the 
power  of  sale  was  Irrevocable,  and  that  he 
should  be  relieved  from  the  consequences  of 
such  mistake.  In  that  case  It  was  undoubt- 
edly the  intention  of  the  parties,  the  one  to 
give,  and  the  other  to  obtain,  adequate  se- 
curity for  the  repayment  of  the  money  loan- 
ed; yet,  as  the  mistake  was  due  to  an  erro- 
neous construction  of  the  legal  efTect  of  the 
Instrument,  which  was  adopted  to  carry  out 
the  intention,  relief  was  denied,  although  the 
lender  acted  under  the  advice  of  counsel,' 
which  proved  to  be  erroneous,  that  the  pow- 
er to  sell  was  irrevocable.  So  in  this  case, 
even  if  It  should  be  conceded  that  the  evi- 
dence was  sufficient  to  show  that  the  parties 
Intended  a  deed  which  would  convey  a  fee 
simple,  yet,  as  their  mistake  was  In  putting 
an  erroneous  construction  upon  the  legal  ef- 
fect of  the  deed  which  was  in  fact  execnted, 
relief  must  be  denied,  upon  the  same  ground 
aa  in  the  case  last  cited.  As  Is  said  in  2 
Pom.  Bq.  Jur.  §  843:  "The  rule  Is  well  set- 
tled tliat  a  simple  mistake  by  a  party  as  to 
the  legal  effect  of  an  agreement  which  be 
executes,  or  aa  to  the  legal  r^ult  of  an  act 
which  he  performs,  Is  no  ground  for  either 
defensive  or  affirmative  relief.  If  there  were 
no  elements  of  fraud,  concealment,  misrep- 
resentation, undue  Influence,  violation  of  con- 
fidence reposed,  or  of  other  inequitable  con- 
duct in  the  transaction,  the  party  who  knew, 
or  had  an  opportunity  to  know,  the  contents 
of  an  agreement  or  other  Instrument,  cannot 
defeat  its  performance  or  obtain  Its  cancel- 
lation or  reformation,  because  he  mistook 
the  legal  meaning  and  effect  of  the  whole  or 
any  of  its  provisions." 

Again.  I  think  the  circuit  judge  erred  In 
leaving  the  question  to  the  Jury  whether  the 
testimony  In  the  case  showed  ignorance  of 
law  or  a  mistake  of  law,  and  In  refusing  to 
charge  as  requested  by  plaintiffs'  fourth  and 
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fifth  request,  and  hence  that  Uie  rizth,  sev- 
enth, and  eighth  grounds  of  appeal  should 
be  sustained.  The  defense  of  mistake  was 
an  equitable  defense,  and  the  issue  thereby 
presented  was  an  issue  to  be  tried  by  the 
court,  and  not  by  the  Jury;  for  while  it  is 
entirely  true  that  an  equitable  defense  may 
be  pleaded  to  an  action  at  law,  either  jointly 
with  other  legal  defenses  or  separately,  yet 
care  must  be  taken  to  have  the  issues  thus 
pr^ented  tried  by  their  appropriate  tribu- 
nals. Adickes  v.  Lowry.  12  S.  C.  97.  From 
what  has  been  already  said.  It  seems  to  me 
that  the  Judge  erred  in  refusing  plaintiffs' 
fourth  and  fifth  requests. 

I  think,  therefore,  that  the  Judgment  of  the 
circuit  court  should  be  reveraed,  and  the  case 
remanded  for  a  new  trial. 

OS  Ga.  12) 

WHATLET  T.  BLOCK 
(Supreme  CJoort  of  Georgia.    Nov.  12,  1894.) 

IHJUKT  TO  EUPLOTE— UKOCABDSD  ELBTATOK 

Shapt. 

Irrespective  ot  the  question  whether  the 

Slalntiff  might  or  might  not,  by  the  exercise  of  or- 
inaiy  care,  have  avoided  falling  into  the  eleva- 
tor shaft,  inasmuch  aa  the  evideace  failed  to  show 
that  there  was  any  negligence  on  the  part  of  the 
defendant  the  judgment  of  nonsuit  was  ri|^t 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps.  Judge. 

Action  by  Henry  Whatley  against  Prank. 
D.  Block.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

R.  J.  Jordan,  for  plaintiff  in  error.  P.  L. 
Mynatt  A  Son,  for  defendant  in  error. 

SIMMONS.  C.  J.  This  was  an  action  by  a 
servant  against  a  master  for  personal  Injuries 
received  In  the  course  of  his  employment. 
The  declaration  alleged  various  acts  of  negli- 
gence on  the  part  of  the  master.  As  this  Is 
not  a  case  against  a  railroad  company,  the 
general  law  governing  master  and  servant 
applies,  and  the  presumptions  are  all  In  fa- 
vor of  the  master,  and  the  bnrden  of  over- 
coming them  by  evidence  Is  upon  the  plain- 
tiff. In  this  class  of  cases  the  master  is  not 
liable  to  the  servant  for  the  negligence  of  a 
coservant  unless  It  be  shown  that  the  master 
employed  such  coservaut  with  knowledge  that 
he  was  careless  or  Incompetent,  or  retained 
him  in  the  service  after  his  unfitness  was  dis- 
covered. No  allegation  that  the  master  was 
at  fault  Id  this  respect  Is  made  in  the  dec- 
laration. We  have  carefully  read  the  evi- 
dence in  the  record,  and.  In  our  opinion,  the 
plaintiff  totally  failed  to  establish  by  his  evi- 
dence any  of  the  allegations  of  negligence 
made  In  the  declaration.  There  was  some  evi- 
dence of  negligence  on  the  part  of  a  coem- 
ploy6  hi  moving  the  elevator  without  notice 
to  the  plaintiff,  but  this,  we  have  shown,  la 
not  imputable  to  the  master.  As  to  the  ab- 
amce  of  a  railing  around  the  hole  In  the  floor 
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through  wbldi  the  elevator  passed,  there  waB 
no  evidence  that  snch  a  tailing  was  necessary 
In  order  to  perform  the  work  with  safety. 
No  general  rule  or  custom  In  regard  to  placing 
such  railings  around  other  elevators  <tf  the 
same  class  was  shown,  so  as  to  charge  the 
master  with  notice  that  it  was  proper  and 
necessary  to  do  so.  "A  custom  with  refer- 
ence to  the  adoption  of  certain  safeguards  in 
a  given  business  must  be  so  general  that  it 
is  presumed  that  the  defendant  had  knowl- 
edge of  It,  in  order  to  make  him  liable  for 
neglecting  to  provide  the  same."  14  Am.  & 
Eng.  Enc.  lAW.  pp.  903,  904.  Besides,  if  the 
absence  of  a  railing  rendered  the  work  dan- 
gerous, the  servant  knew  it  as  well  as  the 
master;  and  It  is  an  established  principle 
of  law  that  the  servant  takes  upon  himself 
the  hazard  of  all  known  dangers  connected 
with  the  service.  Of  course,  if  by  want  of 
ordinary  care  he  fell  into  the  hole,  knowing 
It  was  there,  he  could  not  recover.  The  evi- 
dence failed  to  show  that  the  master  was 
guilty  of  negligence  in  not  promulgating  rules 
for  the  government  or  running  of  the  ele- 
vator. It  was  not  shown  that  such  rules  were 
necessary,  or.  If  necessary,  what  were  the 
proper  rules  for  this  purpose;  nor  was  it 
shown  that  there  was  a  general  custom  on 
the  part  of  other  persons  owning  elevators  to 
promulgate  rules  for  their  government  After 
a  careful  consideration  of  the  case,  we  are 
forced  to  the  conclusion  that  the  court  was 
right  In  awarding  a  nonsuit  Judgment  af- 
firmed. 

Al^KINSON,  J.,  not  presiding. 


(9u  Oa.  38) 

GRAHAM  T.  MARKS  et  a1. 
(Supreme  Court  of  Georgia.    Nov.  12,  1S94.) 

ACTIOK  AQAINST  JOIST  DbFBNDANTS — SCFFICIBNCX 

OF  Bbbviob— D18MI88AL  OF  Action. 

Where  an  action  was  brought  BKaiQSt  two 
persons  upon  a  promissory  note  executed  by  them 
aa  joint  toakers,  and  one  only  of  them  was  served, 
a  motion  by  the  latter  to  dismiss  the  action  for 
want  of  service  upon  the  other  ought  to  have  been 
sustained,  it  not  app»ring,  and  the  plaint^  not 
offering  to  show  in  reslatance  to  the  motion,  that 
the  defendant  not  served  was  dead  or  beyond  the 
jurisdiction  of  the  court,  and  there  being  no  re- 
turn of  non  est  inventus  as  to  him. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Pulton  coimty; 
3.  H.  Lumpkin,  Judge. 

Action  by  S.  Marks  &  Co.  against  Eliza  J. 
Graham  and  G.  M.  Davis  and  another.  There 
was  a  Judgment  against  said  Eliza  J.  Gra- 
ham, and  she  sued  out  a  writ  of  certiorari  to 
the  superior  court,  which  was  dismissed,  and 
she  bringB  error.  Beversed. 

Geo.  A.  Carter,  for  plaintitC  in  error.  M. 
Foote,  Jr.,  for  defendants  bi  cttot. 

SIMMONS,  C.  J.  It  appeara  from  the  rec- 
ord that  Mta.  Bllaa  J.  Graham,  the  plaintiff 
In  error,  and  one  G.  M.  Davis  ezecnted  a  Joint 


promissory  note,  payable  to  M.  Foote,  Jr., 
attorney  for  Brown  Bros.  The  note  was 
Indorsed  by  Foote  and  by  one  L.  E.  Davis, 
and  was  negotiated  to  Marks  &  Co.,  and  th^ 
brought  suit  upon  It  In  a  Justice's  court 
against  the  Joint  makers  an<:l  against  Foote. 
attorney  for  Brown  Bros.  At  the  appearance 
term,  the  defendant  Mrs.  Graham  flled  sev- 
eral pleas,  which  it  is  unnecessary  now  to  no- 
tice, and  at  the  trial  term  she  moved  to  dis- 
miss the  case  on  the  ground  tliat  she  was 
a  Joint  maker  with  C.  M.  Davis,  and  that  he 
had  not  been  served.  This  motion  was  over- 
ruled, and,  after  dismissing  the  pleas  flled  by 
Mrs.  Graham,  the  court  rendered  Judgment 
against  her  and  against  M.  Foote,  attorney 
for  Brown  Bros.,  for  the  amount  of  the  note. 
Mrs.  Graham  sued  out  a  writ  of  cntiorarl  to 
the  superior  court  and,  on  the  hearing  in  that 
court  the  certiorari  was  dismissed  and  the 
Judgment  of  the  magistrate  afflrmedr  and  to 
this  ruling  she  excepted. 

Where  two  persons  execute  a  Joint  contract 
and  are  sued  thereon,  and  one  of  th^  is  not 
served,  and  It  does  not  appear  that  the  de- 
fendant not  served  is  dead  or  beyond  the  Ju- 
risdiction of  the  court,  and  there  Is  no  return 
of  non  est  Inventus  as  to  him,  the  court  upon 
a  motion  made  at  the  proper  time,  should  dis- 
miss the  action.  Code,  SS  S3S0,  3414;  Booher 
V.  Worrlll,  43  Ga.  587.  There  being  no  serv- 
ice as  to  one  of  the  Joint  makers  sued  in  this 
cose,  and  the  plaintiff  not  having  shown  or 
attempted  to  show  that  the  one  not  served 
was  dead  or  beyond  the  Jurisdiction  of  the 
court  and  there  being  no  return  of  non  est  in- 
ventus as  to  him,  the  court  below  erred  In  dis- 
missing the  certlorarL 

.  As  to  the  indorsers,  It  was  optional  with  the 
plalntlfls  to  sue  either  or  both  of  them  In  this 
action,  or  to  leave  them  both  out  of  the  ac- 
tion, if  they  saw  proper  to  do  so.  The  In- 
dorsers being  simply  indorsers,  and  not  Joint 
makers.  It  was  not  necessary  to  join  them  In 
the  action.   Judgment  reversed. 


(M  Oa.  729) 

O'BRYAN  et  al.  v.  HARDWIGK  et  aJ. 
(Supreme  Court  of  Georgia.    July  30,  1894.) 
IlMuscTios— To  Restrain  Exbol-tion  Sale. 
There  was  no  abuse  of  discretion  In  the 
Judgment  revoking  the  restraining  order  and  deny- 
tng  the  injunction  prayed  for. 
(Syllabus  by  the  Court) 

Brror  from  snpolor  cotut,  Whitfield  coun- 
ty; T.  W.  Mtlner,  Judge. 

Petition  by  O'Biyan  Bros,  and  ofhen 
against  O.  L.  Hardwlck  &  Co.  and  others  tor 
an  Injunction  and  otlier  relief.  An  Injunc- 
tion was  denied,  and  petitioners  bring  errw. 
Affirmed. 

The  following  is  the  official  report: 

O'Bryan  Bros.,  Manler  A  Co.,  and  Boss  & 
Co.,  by  their  petltlMi,  alleged:  J.  L.  Ledford 
owes  O'Bryan  Bros.  $012.31  on  a  mortgage 
fi.  fa.,  with  Interest  secured  by  mortgage 
on  the  lands  howlnafter  desorlbed.  Ledford 
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owep  Manler  ft  Co.  1338.48,  wtUi  Intezest,  oa 
a  mortjEage  fl.  fa.  secured  In  the  same  war; 
and  be  owes  Boss  &  Go.  (411.{KS,  with  In- 
terest, on  a  mortgage  fl.  ta.  seenred  In  the 
same  war.  Ledford  and  Ridley,  as  makers, 
and  B.  H.  Baker,  as  Indorser,  owe  O'Bryan 
Bros.  $68.40  as  principal,  with  Interest  and 
«0Bt8i  on  a  Judgment  In  favw  of  0*Bryan 
Bros,  against  LedCoid  and  Bidley.  rendered 
April  19,  1893;  the  Jndgmttit  not  b^ng 
against  Bakoras  Indorsw,  hat  he  was  Indorser 
on  the  note  upon  which  the  jndgmoit  Is 
tNued,  which  note  was  gtrai  as  part  pox- 
chase  money  for  the  land  ha«lnaf^  de- 
scribed, and  taken  up  from  0.  L.  Hardwick 
ft  Co.  On  September  3,  3^,  B.  H.  Baker 
sold  to  Ledfwd  and  BldW  certain  lands,  de- 
scrlbhig  tb^,  for  $2.000,— |S00  due  January 
1,  1SS8,  and  notes  for  $600  due  January  1, 
1890^  $500  due  January  1, 1881,  and  $500  due 
January  1,  1882.  Ledford  and  lUdley  took 
possession,  and,  with  the  farming  buslnees, 
carried  on  a  general  mercantile  buBlneaa  toe 
a  time,  when  Ledford  bot«ht  Bidley  out, 
both  in  tbe  land  and  stmn.  Boko-  Indorsed 
the  three  notes  In  blank,  and  either  sold 
them  or  pledged  them  to  Hardwick  ft  Co. 
Hardwick  ft  Co.  held  the  two  last  notes  as 
owners,  or  contrtdled  them  in  sfflne  way. 
Petitioners  sold  Ledford  goods  for  the  gen- 
oml  mercantile  bnsinesA  eboTe  mentioned, 
and  on  Ifay  20,  1880,  XiOdford  executed  to 
them  mortgages  of  equal  date  and  dignity 
with  each  other  oa  said  land,  to  secure  tals 
indebtedness  to  them;  the  balance  of  said 
debt  belqg  the  amount  set  ont  above  as  due 
them.  On  Januatr  12, 1881,  the  note  next  to 
tiie  last  one  being  In  possesolon  of  Hardwick 
ft  Go.,  and  due,  and  the^^  wanting  their 
mon^,  and  petitioners  having  rights  sec- 
ondaij  to  these  purchase-money  notes,  and 
wishing  to  help  Ledford  to  prevent  suits, 
advanced  to  Ledford  tike  amount  now  hdd 
by  them. as  a  Judgment  for  the  purchase 
money  above  set  out,  paying  the  money  to 
Hardwick  ft  Co.  On  May  18.  1801,  Ledford 
transferred  In  writing  to  Weatluorly  and 
Leonard,  travdlng  salesmen,  agents,  and  rep- 
resentatives of  two  of  petlilcmers,  and  rep- 
resenting by  request  the  other,  the  bond 
for  atlm  to  said  land  made  to  Ledford  and 
Bidley  by  Baker  as  furthw  security  to  peti- 
tioners for  tbdr  debts;  but,  while  tiie  date 
of  tbe  transfer  as  aivoors  from  said  ladorse- 
ment  is  May  18,  1880,  petltlonen  believe  it 
was  dated  back,  at  Ledford' e  Instance,  per- 
haps Just  one  year;  the  exact  reason  for 
bis  wanting  It  dated  back  being  not  now 
remembered.  Matters  stood  thus  until  Janu- 
ary 1,  1S92,  when  the  last  note  of  Ledford 
and  Bidley  for  $600  fell  due,  held  by  Hard- 
wick ft  Co.,  and,  th^  wanting  the  money 
due  them,  and  Ledford  not  paying,  tbey  be- 
gan, in  connection  with  Weatherly  and  Leon- 
ard, to  look  Into  matters  closely,  and  they 
ascertained  for  the  first  time  that  Baker  had 
no  title  to  the  land,  but  the  title  was  ia  his 
wife;  an^  I^edford  and  Bidley  liebig  both 


tnsolvoit,  and  the  debts  held  by  Hardwick 
ft  Co.  and  petitioners  both  being  In  Jeopardy, 
unless  they  could  get  tlie  land  papers  In 
auch  shape  that  they  could  divest  her  title, 
Weatherly  and  Leonard,  r^reaentisg  peti- 
tioners, and  F.  T.  Hardwick.  acting  for 
Hardwick  ft  Ca.  examined  tbe  purchase- 
money  notes,  with  the  Indorsements  and  the 
bond  for  titles  held  by  Weatherly  and  Leon- 
ard, transfBrred  to  them  by  Ledford,  and  the 
amount  of  debts  due  petitioners  secured  by 
the  mortgages  and  bmd  for  titles,  and  de- 
tennined  to  try  to  get  the  title  from  Mrs. 
Bafe»,  so  as  to  get  the  land  certainly  fas- 
tened; and  when  obtained  it  was  distinctly 
nndostood  and  agreed  that  It  was  for  the 
benefit  of  petitioners  and  HaAlwlck  ft  Co., 
ttte  punduse^ncmev  debt  being  the  first 
mtmey  paid  fnnn  the  lands.  It  was  dis- 
cussed in  whose  name  tiie  deed  from  lier 
should  be  taken;  Hardwick  su^esUng 
Weatheriy  might  take  it,  and  each  agreeing 
the  .otbm  mi^t  take  it;  and  finally  Weath- 
eriy  handed  Hardwick  tbe  bond  for  titles, 
who  said  tie  would  take  it  to  Mrs.  Baker, 
and  get  the  title  made  to  him  for  the  protec- 
tion of  all,  and  flld  obtain  the  deed,  and 
some  days  afterwards  returned  the  bond, 
wltb  tiie  statement  he  had  ibe  deed  as 
agreed,  from  Mrs.  Baker.  Tbe  deed  was 
made  on  January  1,  1892,  to  Hardwick,  and, 
while  it  bi  a  plain  deed  upon  its  face.  It  was 
made  with  the  express  understanding  be* 
tween  Weatiieciy.  Leonard,  and  HardwlA, 
tn  trust  for  than  all,  that  Hardvricfc  hdd  the 
titie  both  tor  petitioners  and  Hardwick  A 
Oo.  In  reality,  Bakv,  In  making  the  sale, 
acted  as  agent  tor  his  wlfO,  and  In  tiie  exe- 
cutiim  of  tlw  bond  tor  tttieiB,  and  she  knew 
it,  and  ratified  it  affirmatively,  or  dse,  by 
lier  silence,  acQulesced  la  It,  and  took  the 
benefits  anxming  from  tbe  payments  made 
by  petitkmers  and  Ledford,  using  the  pro- 
ceeds <tf  goods  furnished  by  petitioners;  and 
she  cannot.  In  equity  and  good  cmuclaice 
thus  do.  Hardwick  ft  Co.,  with  knowledge 
of  aU  these  fftcts  to  F.  T.  Ebirdwick,  a  mem- 
ber tin  firm,  brought  a  proceeding  to  the 
October  term,  1883.  of  the  superior  court  of 
Whltfl^  county,  setting  up  that  on  Qie  date 
of  the  aecntion  of  tiie  deed  by  Mrs.  Baker 
to  Hardwick  she  executed  it  to  procure 
Hardwick  ft  Co.  that  day  to  purchase  said 
prranlssory  note,  and  pay  the  money  therefor, 
wboi  in  tect  the  deed  recites  oa  its  face  that 
It  warn  made  tor  a  consideration  of  $2,000, 
the  amount  of  tbe  original  purchase  money, 
and  Hardwick  ft  Co.  had  been  the  owner  of 
the  note  by  absolute  inirctaase  more  than  a 
year  before  the  date  of  the  deed.  Hardwick 
ft  Co.,  In  said  petition,  prayed  Judgment 
against  Mrs.  Baker,  and  a  specific  lien  upon 
the  land;  that  it  be  sold  as  her  pnqterty, 
and,  after  paying  their  debt,  the  balance  be 
paid  to  her;  when  in  fact  she  Is  not  known 
as  maker  or  indorser  of  their  debt  (nnlesB 
by  ratification  of  the  act  of  ber  husband, 
as  above  set  forth),  and  the  deed  was  pro- 
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cored  fmn  ber  for  peUtloiierB  and  Hardwick 
&  Co.  The  CDnnsel  of  petitioners  bad  fre- 
qrait  confexence  wltb  F.  T.  Hardwick  and 
bis  comisel  about  bow  to  iHing  tbe  land  to 
■ale  under  their  reepectlve  liens,  and  pro- 
posed to  Join  aa  plaintiffs  or  defendants  In 
any  proceeding  that  might  be  necessary  to 
get  a  proper  decree  to  protect  aU  parties  In 
tbdr  rl^ts,  and  supposed  It  was  agreeable, 
until  they  learned  of  the  inroeeedlngs  above 
mentioned,  and  tiieo  p^tlcmers'  attomeya 
went  to  Baker,  and  asked,  without  cost  to 
Mrs.  Baker,  whose  agent  be  was,  that  they 
be  allowed  to  file  her  answer  and  set  up  the 
tects.  making  iwtltloners  parties  to  the  case, 
and  get  a  decree  that  would  protect  all  par- 
ties; and.  wBile  Baker  did  not  agree,  as  his 
wife's  agent,  that  said  conns^  might  do  so, 
ibe  latter  thought  it  was  agreeable,  and  pa^ 
tlftlly  prepared  an  answer,  and  expected  to 
flnlsh  and  file  the  same  during  the  term  to 
which  the  same  was  retnnuble,  but  dnrlng 
the  absoioe  of  such  counsel  from  said  term 
under  leave  of  the  court  Baker  sent  for 
Starr,  an  attorney,  and  had  him  prepare  an 
answer  admitting  all  the  allegations  in  tbe 
petition  of  Hardwick  A  Co..  and  filed  a  con- 
sent that  a  decme  might  be  taken  at  the  first 
term,  and  accordingly  a  decree  was  taken 
agalnat  hw  for  Uie  debt  of  Ledford  and 
Ridley  as  makers  and  Baker  as  Indorsor, 
for  tbe  Judgmmt  prerious^  recovered 
Hardwick  &  Co.  against  said  parties,  together 
with  counsti  fees,  and  directing  the  land  to 
be  B(dd  as  her  prtq^erty.  and,  what  tbe 
debt  ot  Hardwifft  ft  Oo.  is  paid,  tiie  balance 
to  be  paid  over  to  her.  Bzecntlon  has  issued 
on  this  claim,  which  has  been  levied  tm  tiie 
land  as  hers,  and  the  land  is  advertised  tor 
sale.  If  the  sale  is  made.  peUtlimers  will  be 
without  remedy  for  their  mon^.  Ledftvd  Is 
wholly  insolvent,  and  so  are  Bak&c  and  Mrs. 
Baker.  Hardwick  &  Co..  or  F.  T.  Hardwick. 
and  Baker,  Mrs.  Baker,  and  Ledford  are  In 
collttslott  to  deCeat  the  rights  of  petttioners. 
either  in  the  interest  of  Mrs.  Baker  or  Led- 
ford. The  land  is  wortb  all  tbe  debts  con- 
trolled br  petitioners  and  HardwldE  ft  Co.. 
«id  petitioners  make  no  point  now,  and 
never  did,  that  what  sold  Hardwick  ft  Co. 
would  get  their  mon^  first;  but,  if  the  land 
la  allowed  to  sell  under  this  execntlon^  peti- 
tioners can  get  nothing,  which  would  be  an 
.unconscl<mable  fraud  on  them.  Ridley,  long 
prior  to  the  execution  of  the  mortgage  and 
deed,  parted  with  his  Interest  to  Ledford. 
Petitioners  prayed  that  the  sale  sought  to  be 
made  under  tbe  exechtloD  be  enjoined,  and 
the  decree  be  annulled;  that  the  title  to  the 
land  be  decreed  in  Ledford.  and  the  land 
sold,  and  the  proceeds  paid  first  to  the  pur- 
chase money,  then  to  the  mortgage  Uena 
of  petttlcmers,  and  the  escess,  if  any,  to  Led- 
ford; that,  if  petitionees  are  mistaken  In 
th^  prayers,  F.  T.  Hardwick  be'  decreed 
their  tmstee  under  tbe  deed  made  to  him 
.Mrs.  BakCT.  and  as  such  protect  their  inter- 
ests, aahe  has  those  of  Hardwldt  &  Co.,  and. 


If  he  refuse  to  do  so,  that  petldonos  hare 
Judgment  against  him  and  Mrs.  Baker,  and 
a  decree  against  the  land  as  ber  property; 
that  she  be  required  to  ratify  as  a  whole  tbe 
sale  of  ber  land  ber  husband,  and  not 
only  as  a  part,  and  be  required,  with  Baker, 
to  make  good  tbe  bonds  tot  titte  to  Ledford; 
tot  general  relief,  eta  By  amendment,  peti- 
tioners addressed  qoestlona  to  Baker  and  bla 
wife,  In  substance  as  follows:  Did  Baker 
sell  Mrs.  Baker's  land  to  Ledford  and  Ridley, 
in  1888,  with  or  without  her  consrat  and 
knowledge,  ae  was  it  with  ber  consent  and 
knowledge,  and  In  good  faith,  both  intending 
ttiat  Baker's  act  should  be  carried  out,  and 
the  bond  be  complied  with?  How  mutdi 
money  has  been  jMid  to  Baker  or  Mrs.  Baker 
or  both  on  the  land,  and  did  not  Mrs.  Bakv 
know  tbe  money  -ma  being  paid  by  Ledford, 
and  did  she  not  say  to  Baker  that  It  was  all 
right,  and  that  she  would  carry  out  bis  con- 
tract, and  make  a  deed  In  compliance  with  hla 
bond  at  the  proper  tlm^  w  words  to  tliat 
tfect?  Did  not  Baker  know  he  had  no  tltie 
to  tiw  land,  and  was  not  tbe  title  In  Mrs. 
"BtLksfB  father,  at  his  estate,  at  tbe  time- 
of  the  sale  to  Ledford  and  Rldl^?  As 
whose  agent  was  Baaer  acting  at  tbe  tlm^ 
and  was  it  wlOi  or  without  tbe  knowledge 
of  bis  prindpal?  Did  Mrs.  Baker  ever  daim 
any  Interest  In  the  land,  attet  the  sale  to 
I^ford  and  Ridley,  further  than  holding  the 
title  to  secure  the  purchase  money?  Does 
she  now  claim  any  taitetest  In  it  or  Its  pro- 
ceeds if  sold,  and,  if  so,  upon  what  grounds? 
Have  eltlier  Mr.  or  Mrs.  Baker,  or  any  one 
tor  them,  since  1888,  returned  the  land  for 
taxation,  and,  if  not,  why?  Did  Mrs.  Baker, 
on  January  1, 1892,  sdl  Hardwick  ft  Co.  one 
of  the  notes  given  by  Ledford  and  Ridley  for 
tbe  land,  and,  to  get  them  to  purchase  it, 
make  a  deed  to  Hardwick  to  secure  him  In 
that  purchase,  or  any  transaction  <a  that 
sort,  on  that  day?  When  the  deed  was  exe- 
cuted Mrs.  Baker  to  Hardwick,  why  was 
tile  consideration  named  $2,0007  Was  not 
that  tbe  inlee  Bakw;  acting  as  her  agent,  had 
sold  tbe  land  for,  and  was  not  the  deed 
made  for  that  expr^ed  consideration,  to  be 
In  line  with  and  In  harmony  with  the  bond 
for  tities,  and  to  comply  with  the  bond? 

Hardwick  ft  Oo.  and  F.  T.  Hardwick  an- 
swered, In  brief:  AU  tbe  Information  Oi'ey 
have  about  plaintiffs'  mortgages  or  debte  Is 
derived  from  hearsay.  They  never  felt  any 
Interest  In  inspecting  or  Inquiring  into  plain- 
tiffs* mortgage  fl.  fas.,  or  the  debte  on  which 
they  wwe  made.  It  has  never  been  pretend- 
ed by  plaintiffs  or  their  agente  that  those 
mor^ges  or  fl.  fas.  could  In  any  way  come 
Into  competition  with  reepondente*  claim 
against  Ledford  and  Ridley,  as  a  Hen  on  the 
land,  but  the  contrary  was  always  conceded 
by  Weatberly  and  Leonard  and  Is  conceded 
by  plaintiffs.  It  is  not  true  that  Baker  In- 
dorsed and  delivered  to  respondente  three 
of  the  purchase-money  notes  of  Ledford  and 
Ridley.   RoBpondente  never  had  tttU  to  anjr 
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at  tbese  notes  e9ccei»t  those  ^Ing  due  Janu- 
ary. 1881.  and  1892.  Hardwlck  &  Oa,  about 
June.  1S90,  acquired  possession  of  the  note 
due  January,  1891.  In  a  transaction  with 
one  R.  P.  Baker,  as  collateral  security  tot 
money  borrowed  tmm  thtir  bank  by  R.  P. 
Baker;  and  about  the  same  time  acquired 
the  note  due  In  Jannaiy,  1892,  from  R.  H. 
Baker,  as  collateral  security  for  mon^  toan- 
ed  by  them  .to  him.  Some  time  afterwards, 
and  b^ore  January  1,  1891,  respondents 
learned  that  Weatherly  and  Leonard  were  In- 
terested in  harlng  ttiese  two  notes  paid 
and  they  were  advised  that  reapondents  hdd 
the  notes,  and  would  expect  and  require 
th«n  to  be  paid  as  they  fell  due.  At  that 
time  Weatherly.  Leonard,  and  LedCord  ap< 
peered  to  be  working  together  In  relation  to 
these  notes,  and  all  of  them  Informed  re- 
spondents that  the  notes  would  be  paid  as 
they  matured.  Weatherly  and  Leonard  both 
told  F.  T.  Hardwlck  then,  and  repOLteAlj 
afterwards,  that  if  Ledford  did  not  pay  the 
not»  they  woitid,  and  tliat  they  would  be 
obliged  to  pay  them  if  Ledford  did  not.  In 
order  to  protect  themselves,  or  the  Arms  tb^ 
represented,  on  debts  due  by  Ledford.  In 
December,  1890.  Ledford  came  into  respond- 
ents' bank,  and  notified  them  that  be  had 
turned  over  to  Weatherly  and  Leonard  some 
produce,  and  that  Weatberiy  and  Leonard 
would  pay  the  note  due  January  1,  1891; 
and  about  January  12.  1891,  two  payments 
were  made  on  this  not^  one  by  Weatherly 
and  the  other  by  Leonard,  being  in  full  of 
the  note,  which  was  dellvwed  to  Weatherly 
and  Leonard.  Whoi  this  note  was  p^d  by 
Weatherly  and  Leonard  they  asked  that  the 
sums  so  paid  be  entered  on  a  ailip,  and  this 
slip  be  pinned  to  the  note,  saying  they  wish- 
ed to  lc»ep  this  note  alive,  as  It  was  bettor 
secured  than  some  other  dalnu  th^  owned, 
and  that  the  proceeds  of  the  produce  would 
be  credited  on  those  other  claims.  As  Led- 
ford had  told  respondents  to  expect  paymoit 
out  <tf  hUi  produce,  they  demurred  to  this 
course,  and  finally  consented  to  It  solely  up- 
on the  promise  of  Weatherly  and  Leonard 
that  If  any  contest  ever  came  up.^  this  note 
should  not  rank  with,  or  have  the  same  Uen 
on  the  land  as,  the  note  dne  January.  1892; 
respondents*  ol^ect  being  to  make  the  latter 
note  more  secure.  ThU  agreement  has  been 
referred  to  and  acquiesced  tn  several  times 
since,  and  stands  now  undisputed,  so  far  as 
reqiondents  know.  Inasmuch  as  all  the  pur- 
chase-money notes  had  then  been  paid  ex- 
cept  that  maturing  January  1,  1882,  which 
respondents  held  to  secure  mon^  borrow- 
ed by  B.  H.  Baker,  and  In  consideration  of 
and  relying  upon  the  repeated  assurances 
of  Weatiierly  and  Leonard  that  they  were 
obliged  to  and  would  p^  the  notes  promptly 
if  Ledford  did  not,  respondents,  on  May  11, 
1881,  bought  the  full  titie  to  the  note  due  In 
January,  1802.  outright  from  B,  H.  Baker, 
giving  hlm  credit  therefor  on  his  Indebted- 
ness to  tbtm.  But  thU  purchase  was  made 
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in  consideration  ateo  of  Bakec's  express 
promtoe  that  the  title  to  the  \a,n&  should  be 
deeded  to  resptrndents  to  secure  the  pay- 
ment of  this  note,  and  not  to  secure  any- 
thing eiae,  whenever  respondents  should  call 
for  It  In  the  summer  of  1891  respondente 
learned  from  Weatherly  that  he  bad  ad- 
vised Ledford  to  apply  to  a  loan  associa- 
tion for  a  loan  on  the  land  sufficient  to  pay 
all  of  Ledford'B  debts,  but  that  the  loan 
might  not  be  obtained  on  account  of  the  title 
to  the  land  not  being  in  Baker.  This  was 
the  first  notice  respondents  ever  had  as  to 
any  d^ect  In  Baker's  titie,  and  caused  them 
to  Institute  an  investigation,  resulting  in 
finding  that  the  titie  was  In  Mrs.  Baker. 
Tbey  concluded  to  try  to  get  Baker  to  Induce 
his  wife  to  deed  the  land  to  them  (respond- 
ents) to  secure  this  note,  and  told  Weatherly 
of  thhi  determination,  to  which  he  made  no 
objection,  and  had  no  right  to  make  any; 
and  they  asked  him  to  lend  them  the  bond 
as  a  guide  in  drawing  a  deed,  for  the  proper 
description  of  the  land,  for  Mrs.  Baker  to 
sign.  A  deed  was  according^  drawn  to  F. 
T.  Hardwlck,  and  D.  K.  McKamy  took  the 
deed,  and  went  with  Baker  to  the  latter's 
houses  to  get  It  signed;  but  Mrs.  Baker  re- 
fused to  sign  it,  without  giving  any  reason. 
In  a  few  days  respondente  returned  the 
bond  for  tittes  to  Weatherly.  This  was  the 
first  and  only  time  they  evw  examined  or 
saw  it  This  was  In  the  summer  of  1881, 
and  thexB  was  then  no  written  aasignmuit 
thereof  Indorsed  thereon  as  alleged  tai  the 
petition,  as  now  remembered.  Respondents 
also  told  Weatherly  ai  her  refusal  to  sign, 
freely  and  fully  communicating  these  mat- 
ters to  Weatheriy  and  Leonard,  because  of 
the  Interest  they  expressed  and  seemed  to 
fed  in  the  paym«it  of  the  note^  not  donbtbig 
that  those  whose  business  It  was  for  the  note 
to  be  paid,  and  who  had  r^teatedly  prom- 
ised to  pay  It  If  Ledford  did  not  would  be 
glad  to  see  it  safely  secured,  so.  If  th^ 
should  have  to  pay  It  according  to  their 
pnnulse^  they  would  have  security  for  tiielr 
relmbunmnent  to  the  extoit  of  such  pay- 
ment; and  so  thcgr  seemed  to  regard  It  at 
that  time.  Respondente  deny  that  In  any  of 
the  Interviews  with  Weathwly  and  Leonard, 
or  either  of  them,  anything  was  said  by  re- 
spondente,. or  dttaer  of  them,  that  could  be 
nndentood  that  the  deed  respondente  were 
going  to  try  to  get  from  Mrs.  Baker  was  for 
any  other  purpose  than  solely  to  secure  re- 
spondoite'  said  last  note,  and  they  deny  that 
there  was  any  contract  or  understendlng  to 
the  contrary.  On  January  1,  1802,  F.  T. 
Hardwlck  asked  Weatheriy  to  pay  this  note. 
He  dedlned  to  make  any  direct  respcmse,  re- 
marking that  he'  would  see  about  the  matter 
later  In  the  day,  and  a  llttie  later  on  the 
same  day  came  back,  and  said  he  had  al- 
ready invested  ta  Ledford  all  tiie  numey  he 
could,  and  that  his  attorney  had  advised  hlm 
not  to  pay  any  more.  Hardwlck  insisted  be 
should  pay  the  sote^  reminding  Um  at  Us 
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promise  to  do  M,  wUch  he  did  not  deny* 
bat  simply  nid  he  could  not  Invest  more 
money  In  Ledfoid.  Hardwlck  then  said  to 
him  that  he  must  try  to  secure  the  buik. 
and  then  told  HcKamy,  in  the  presence  of 
Weatherly,  to  draw  up  a  deed  to  the  land, 
and  try  to  get  Mrs.  Baker  to  sign  ft,  to 
secure  the  note  due  the  bank.  Weatherly 
said  nothing,  and  walked  out  McKamy 
then  drew  up  the  deed,  and  took  It  the  same 
day,  to  Mrs.  Baker,  and  she  executed  It  tor 
the  sole  purpose  of  securing  the  note  due 
to  Hardwlck  &  Go.  The  deed  was  on  Its 
face  an  absolute  and  unconditional  deed  to 
F.  T.  Hardwlck,  but  was  In  fact  made  sole- 
ly to  secure  the  note  held  by  Hardwlck  & 
Go.,  and  was  so  understood  by  all  the  par- 
ties. It  ia  not  true  that,  when  the  note  (ell 
due,  respondent^  In  connection  with  Weath- 
erly and  Leonard,  then  began  to  look  Into 
matters,  and  then  found  that  the  title  to 
the  land  was  In  Mrs.  Baker,  hut  th^e  facts 
were  known  to  the  parties  In  the  summer  of 
1881.  It  Is  untrue  that  when  the  note  fell 
due  respondents,  Weatherly,  and  Leonard 
consulted  as  to  how  they  might  diTest  the 
title  in  Mrs.  Baker  for  the  common  benefit 
and  security  of  petitioners'  debt  and  re- 
spondrata*  note.  And  it  is  not  true  that 
Weatherly  and  Leonard  examined  the  pa- 
pers,  and  detonnlned  to  try  to  get  the  title 
from  Mrs.  Baker,  so  aa  to  get  the  land  cer- 
tainly fastened,  nor  that,  when  obtained,  it 
was  agreed  that  it  was  for  the  benefit  of  pe- 
titioners Hardwlck  &  Co.  No  such  thing 
ever  occurred,  nor  were  such  understandlngB 
had  at  any  time.  It  Is  not  true  that  Weath- 
erly handed  the  bond  tor  titles  to  Hardwlck 
on  January  1,  1802,  nor  was  there  any  dis- 
cussion in  whose  name  the  deed  from  Mrs. 
Baker  should  be  tatcen;  nor  did  Hardwlck 
say  he  would  take  It  to  Mrs.  Baker,  and 
get  the  title  made  to  him  for  the  protection 
of  all,  and  did  take  it.  and  obtain  a  deed, 
and  some  days  afterwards  return  the  bond, 
with  the  statement  be  had  the  deed  as 
agreed  from  Mrs.  Baker.  When  Hardwlck 
applied  to  Weatherly  for  the  bond  for  title 
in  the  summer  of  1891,  to  get  the  description 
of  the  land,  he  told  Weatherly,  If  Weatherly 
and  Leonard  would  take  up  the  note,  or  se- 
cure it  In  writing,  be  would  adTlse  Mrs. 
Baker  to  make  the  deed  to  them,  If  it  was 
satisfactory  to  Ledford,  and  Baker's  bond 
should  be  surrendered  to  him,  so  that  the 
adjustment  would  be  satisfactory  to  all  par- 
ties. Weatherly  declined  to  do  this,  but  de- 
lirered  the  bond  to  Hardwlck  for  the  pur- 
pose for  which  Hardwlck  wanted  it,  without 
objection  or  intimating  any  desire  that  the 
deed  should  be  taken  to  secure  any  claim 
save  that  of  Hardwlck  &  Co.  What  Hard- 
wlck thus  said  to  Weatherly  was  said  by 
him  solely  on  his  own  motion,  to  get  the 
bank's  debt  into  a  safe  condition.  The  rea- 
son given  t>y  Weatherly  for  declining  to  as- 
amne  the  detit  In  writing  was  that  he  and 
Leonard  would  not  want  to  give  their  own 


written  obligation,  as  the  debts  th^  con- 
trolled belonged  to  the  houses  the?  repre- 
sented. When  Hardwlck  applied  to  Weath- 
erly, in  the  sanuner  of  1891,  to  get  the  bond 
for  titles,  he  told  Weatherly  why  he  wanted 
it,  and  Weatherly  made  no  objection,  but  ai>- 
peared  to  be  perfectly  willing,  because,  aa  re- 
spondents suE^iHwe,  he  felt  at  least  morally 
bound  by  his  promise  to  pay  the  note  if 
Ijedford  and  Ridley,  and  in  executing  the 
respondente*  right  to  priority  of  paymoit  out 
of  the  land.  Neither  petltlonera  nor  their 
agents  ever  did  anything  towards  procuring 
the  deed  from  Mrs.  Baker.  Respondeuus 
never  beard  of  the  claims  now  set  np  by 
W^thwly  and  Leonard  nntll  tbey  found 
them  In  the  petition.  Respondente  do  not 
admit  that  Baker,  in  maktnc  the  sale  to 
Bedford  and  Ridley,  and  tai  executing  the 
bond  tor  titles,  acted  as  agent  for  bis  wife. 
All  they  know  on  this  point  is  what  appears 
on  the  papers,  which  Indicated  that  he  ex- 
ecuted the  bond  in  his  indlTldnal  right 
and  name,  and  that  the  notes  were  made 
payable  to  him  In  his  own  right.  They  do 
not  know  what  passed  between  Baker  and 
his  wife,  nor  that  she  ever  got  any  of  the 
benefit  of  the  purchase  money.  On  the  con- 
trary, they  know  that  Baker  used  at  least 
the  two  last  notes  in  his  Indirldual  business, 
as  before  steted.  When  respondrate  orig- 
inally took  said  two  notes  as  collateral  se- 
curity, and  when  they  purchased  outright 
the  last  note,  they  believed  that  the  title 
to  the  land  was  in  Baker,  and  the  land 
bound  for  the  payment  of  the  notes  as  pur- 
chase money.  They  deny  any  ratlfflcation 
hy  Mrs.  Baker  of  the  sale  by  Baker,  and 
deny  that  her  deed  to  Hardwlck  ought  to 
be  affected  by  any  such  pretended  ratifica- 
tion. The  allegations  of  petltlonera  as  to 
conferences  between  counsel,  etc.,  are  irrele- 
vant It  is  true  that  counsel  for  petitioners 
had  interviews  with  Hardwlck  and  reapond- 
ents'  counsel  as  to  the  proceedings  each 
would  or  could  adopt,  but  It  was  never  pre- 
tended by  petitioners'  counsel  in  those  inter- 
views that  petitioners  had  any  rifrhts  under 
the  deed  of  Mrs.  Baker  to  Hardwlck.  The 
only  proceeding  in  the  way  of  bringing  tlie 
land  to  sale,  as  proposed  by  ^aintiffs'  coun- 
sd,  was  they  wanted  Hardwlck  to  execute 
a  deed  to  Ledford  and  Ridley,  have  it  re- 
corded, and  thea  have  the  land  sold  under 
the  judgment  of  Hardwlck  &  Co.  against 
Ledford  and  Ridley,  as  the  property  of  Led- 
ford and  Ridley;  and,  if  petitioners'  counsel 
proposed  that  petitioners  should  Join  with 
respondente  as  plalotlCFs  or  defendantt  1r 
any  original  suit  to  bring  the  laud  to  sale, 
respondente  have  no  knowledge  or  Informar 
tlon  of  it  The  proposition  of  petitioners* 
counsel  for  Hardwlck  to  file  a  deed  and  sell, 
as  above  mentioned,  was  rejected  by  re- 
spondente; respondente*  counsel  telling 
plalntiibi*  counsel  that  respondente  would 
atend  upon  th^  own  separate  right  undM 
the  deed  from  Mrs.  Baker*   Respondente  de- 
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Dy  all  fraud  or  coUueIoh  wltb  any  one  In  the 
brlD^ng  of  their  suit  against  Mrs.  Baker, 
and  Insist  tbat  It  was  tbelr  ri^ht  to  have 
tbelr  decree  at  the  first  term,  as  It  was  with 
the  express  consent  of  Mrs.  Baker,  the  sole 
defendant  If  petitioners  or  their  counsel 
intended  to  make  any  application  to  the 
court  for  petitioners  to  be  made  parties  to 
the  case  between  respondents  and  Mrs.  Bak- 
er, r^pondents  never  heard  of  It  before  the 
decree  was  rendered;  nor  did  they  ever  have 
any  notice  of  snch  intention  until  the  peti- 
tion In  this  case  was  filed. 

The  answers  of  Baker  and  Mrs.  Baker  were 
as  follows.  In  brief:  When  Baker  sold  the 
land  to  Ledford  and  BIdley,  the  legal  title 
to  the  land  was  In  Dr.  Poute,  Mrs.  Baker's 
father,  who  died  since  the  sale,  In  May,  1890, 
without  making  any  will.  But  he  had  re- 
peatedly declared  his  Intention  and  desire 
that  Mrs.  Baker  should  have  the  land,  and 
After  his  death  his  heirs  at  law,  by  agree- 
ment, wound  up  the  estate  without  adminis- 
tration, and  all  of  them  except  one,  who  had 
been  fully  advanced  by  her  father,  deeded 
their  interest  in  the  land  to  Mrs.  Baker. 
Knowing  that  Dr.  Foute  Intended  the  land 
for  Mrs.  Baker,  Baker,  as  bead  of  the  fam- 
ily, assumed  the  right  to  sell  the  land  as  he 
did  sell  It,  without  asking  or  receiving  from 
her  any  special  authority  to  do  so.  But  he 
always  talked  freely  to  her  about  his  business 
matters,  told  ber  before  the  sale  that  be 
thought  It  best  to  seU  the  land,  and  after  the 
sale  told  her  of  the  sale,  and  she  made  no 
objection.  There  was  no  fraudulent  con- 
^Iracy  between  them  or  with  Hardwick  & 
Co.  or  any  one  to  defraud  petitioners  or  any 
other  person.  Baker  acted  In  good  faith. 
Baker  used  all  of  the  notes  given  by  Ledford 
and  Ridley  for  the  purchase  money  of  the 
land,  and  all  the  money  paid  by  them  to 
him,  In  his  private  business,  and  has  never 
paid  his  wife  any  part  thereof,  nor  invested 
any  part  In  any  way  for  her  use  and  benefit, 
except  tbe  benefit  she  may  have  received  as 
the  wife  of  Baker,  In  the  way  of  support  and 
maintenance  from  him  as  a  member  of  his 
family.  The  notes  falling  due  January  1, 
1891,  and  January  1,  1892,  were  originally 
indorsed  and  pledged  by  Baker  to  Hardwick 
&  Co.  as  collateral  security  for  money  bor- 
rowed. About  May.  1891,  the  note  due  Jan- 
nary  1,  1SS2,  was  sold  by  Baker  to  Hard- 
wick &  Co.  in  payment  of  Baker's  debt  to 
them  for  borrowed  money,  and  turned  over 
to  them  abeolutely,  Qiey  giving  him  credit 
therefor  on  his  indebtedness  to  th^u.  As 
part  of  the  consideration  to  induce  than  to 
purchase  this  note,  Baker  promised  that  a 
deed  should  be  made  of  tbe  land  to  secure  to 
them  the  payment  of  tbe  note  whenever 
thereafter  required  by  them.  In  June,  1891, 
a  deed  was  presented  to  Mrs.  Baker,  to  be 
executed  by  her  to  secure  Qie  payment  of 
this  note,  but  she  declined  to  sign  It  at  that 
time.  On  or  about  January  1,  1892,  when 
tbe  aota  fell  due*  she  executed  a  deed  to  F. 


T.  Hardwick.  which,  tbongli  abaolnte  In 
form,  was  really  given  to  secure  the  payment 
of  this  note,  and  not  to  secure  any  claim  of 
petitioners,  or  anything  ^se.  Baker  Induced 
her  to  sign  this  deed,  and  she  consented  to 
do  BO  solely  for  the  purpose  of  carrying  out 
the  promise  above  mentioned,  made  by  him 
to  Hardwick  &  Co.  Baker  had  never  heard 
of  any  request  or  expectation  by  Weatheriy 
and  Leonard  that  they  or  the  petitioners 
should  have  any  sort  of  interest  under  the 
deed,  and  no  one  aslced  Mrs.  Baker  to  make 
the  deed  to  secure  any  claim  except  the  note 
of  Hardwick  &  Co.,  and  she  never  thought  of 
or  intended  the  deed  as  security  to  any  one 
except  Hardwick  &  Co.  Mrs.  Baker  now 
claims  tliat  she  should  be  paid  out  of  the 
proceeds  of  tbe  sale  of  the  land  about  $04, 
with  interest,  on  two  claims  she  holds  against 
Ledford,  but  she  only  claims  that  this  be 
paid  to  her  after  the  judgment  of  Hardwick 
&  Co.  and  the  judgment  held  by  one  of  pe- 
titioners for  $69,  for  a  small  balance  on  the 
Ifurcliase  money,  are  paid.  All  the  balance  of 
her  Interest  under  the  decree  In  favor  of 
Hardwick  &  Co.  against  her  she  has  trans- 
ferred to  Ledford.  Neither  Baker  nor  Mrs. 
Baker  have  given  in  the  land  for  taxes  since 
the  sale,  because,  Ledford  and  Ridley  being 
in  possession  of  tbe  land  under  the  purchase. 
It  was  Baker's  understanding  that  they  were 
bound  to  pay  tbe  taxes.  Mrs.  Baker  made  no 
defense  to  the  suit  brought  by  Hardwick  &, 
Co.  against  her,  because  she  did  not  think 
It  right  to  do  so,  and  she  admitted  the  facts 
as  charged  In  that  snit,  because  she  regarded 
the  claim  as  substantially  true,  and  because 
she  had  no  Just  and  honest  defense  against 
the  relief  as  sought  by  Hardwick  &  Co.; 
and,  having  no  defense  that  she  was  willing 
to  make,  she  consented  to  tbe  decree  l>elng 
rendered  at  tbe  first  term,  because  die  be- 
lieved It  lawful  and  right  to  do  so,  and  with- 
out any  intention  to  wrong  or  hurt  petition- 
ers In  this  suit,  or  any  other  person.  She 
does  not  know  why  the  consideration  of  the 
deed  made  to  F.  T.  Hardwick  was  expressed 
therein  as  $2,000.  She  had  nothing  to  do 
with  the  drawing  up  of  the  deed,  and  was 
not  consulted  about  It  It  was  presented  to 
her  ready  drawn,  and  she  signed  it  as  it  waa, 
without  anything  being  said  about  the  con- 
sideration expressed  therein.  She  received  no 
money  or  other  valuable  consideration  for 
making  the  deed. 

The  evidence  introduced  on  the  hearing 
was  conflicting  upon  the  material  questions  in 
the  ease,  and  especially  upon  the  question  as 
to  whether  Hardwick.  in  taking  the  deed 
from  Mrs.  Baker,  acted  under  an  agreement 
or  npon  an  understanding  that  he  wonld  do 
so  to  protect  petitioners  as  well  as  Hardwick 
&  Co.  The  Judge  presiding  ordered  that  a 
temporary  restraining  order  previously  grant- 
ed be  revoked;  that  the  execution  issued  from 
the  decree  of  Hardwick  ft  Co.  against  Mrs. 
Baker  proceed,  and  that  the  land  be  sold;  and 
that  tbe  sorplna  txom  tbe  sale*  If  any,  abore 
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what  It  took  to  pay  oft  the  Hardwlck  &  Co. 
execution,  be  held  up  to  await  the  further  di- 
rection of  the  court  To  the  anting  of  this 
order  and  refusing  the  Injunction  prayed  for 
petitioners  excepted. 

Jones  &  Martin,  for  plaintiffs  In  error.  R. 
J.  So  J.  McCamy  and  McCutchen  &  Shnmate, 
for  defendants  !n  error. 

FEB  GUBIABL   Judgment  afOtmed. 


<94  Qe.  Ttn 

CRAWFORD  T.  STATE. 
(Sapreme  Court  of  Ueorgia.    Oct.  15,  1894.) 
GjLBRTiNa  CoxoBAUD  Wbavoxs— KriDaKCB— Xs^ 

STRUCTIONB. 

1.  The  written  request  to  charge  the  jurjc 
not  being  in  its  terms  adapted  to  the  facta  In  evi- 
dence, or  even  to  the  statement  of  the  accused, 
hut  being  more  comprehensiTe  than  dther^  there 
wss  no  error  in  denying  the  same. 

2.  Under  the  statute  prohibitinfj  the  carry'ig 
of  a  pistol  concealed  about  the  person  (Code,  § 
4C27),  BO  carrying  a  broken  sad  ineffident  pistol, 
even  though  it  be  carried  for  Ihe  purpose  and  with 
the  intent  of  having  It  repaired,  ia  an  ofEense;  cer- 
tainly so  i^  while  on  his  way  to  or  from  the  shop, 
the  indivldnal  superadds  to  his  original  purpose 
and  intention  a  rebolution  to  produce  the  pistol 
soddeDly  and  use  it  in  making  a  hostile  demon- 
stration ERainaL  one  whom  he  happens  to  encoun- 
ter while  he  has  the  pistol  concealed. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  Jcim  P. 
fioss,  Judgeu 

Burrel  Crawford  was  convicted  of  carry- 
kig  a  concealed  weapon,  and  brings  error. 
Affirmed. 

J.  W.  Freaton,  for  plaintiff  in  oror.  W.  H. 
FeltOD,  Jr.,  Sol.  Oeii.,and  Harrison  &  Fe^les. 
for  the  Stata 

LITMPKIN,  J.  1.  The  court  was  requested 
to  chatva  the  Jury  as  follows:  "Every  car- 
rying of  omcealed  weapons  by  a  person  is 
not  a  crime.  There  are  certain  exceptions 
which  excuse  one  having  a  weapon  concealed 
upon  his  person.  One  Is  when  an  officw  Is 
In  disdiarge  of  hfs  duty.  Another  is  in  time 
of  war,  and  when  martial  law  has  been  de- 
clared. Another  Is  when  a  person  carries  a 
btfdEen  pistol  to  a  shop  to  hare  It  repaired, 
and  one  who  cairlee  a  pistol  simply  for  trans- 
portation. These,  and  such  like,  are  not  car- 
rying concealed  weapons,  and  are  not  crimi- 
nal violations  of  the  statute."  There  was 
nothing  either  in  the  evidence  or  in  the  state- 
ment of  the  accnsed  to  the  effect  that  he 
was  an  officer  in  the  discharge  ct  his  duty, 
or  that  a  war  was  In  progress,  or  that  mar- 
tin law  had  been  declared.  We,  therefore, 
would  not  feel  authorised  to  reverse  the  trial 
judge  for  refusing  to  give  in  charge  a  request 
referring  to  such  Irrdevant  mattOTS,  evoi  If 
the  request  was  In  other  respects  legal  and 
pertinent.  Besides;  even  his  own  state- 
ment the  accused  made  a  very  weak  case 
of  carrying  a  broken  pistol  to  a  shop  to  have 
it  repaired,  or.  of  canrias  It  almj^  for  trans- 


portation. The  court  therefore,  had  abun- 
dant reason  for  refusing  the  request  In  any 
view  of  the  matter. 

2.  Instead  of  giving  the  charge  requested, 
the  court  charged  'tliat  a  person  might  car- 
ry a  pistol  In  a  basket  or  bucket  or  wagon, 
or  wrapped  up  in  a  paper  so  as  to  be  hid  from 
view,  if  he  carry  It  simply  for  tran^>ortatlon, 
or  to  a  shop  to  have  It  repaired.  But  If  he 
carry  it  about  his  person  concealed,  the  fact 
tliat  it  is  a  broken  pistol  would  make  no  dif- 
ference; and  If  he  carries  such  a  pistol, 
though  simply  to  have  it  repaired,  concealL.l 
In  his  pocket  or  under  bla  coat  he  is  guilty 
under  the  statute."  Under  the  facts  of  this 
case,  there  was  no  error,  as  against  the  ac- 
cused. In  so  charging.  In  Boles  v.  State,  86 
Ga.  255,  12  S.  E.  361,  this  court  held  that  a 
violation  of  section  4527  of  the  Code,  which 
prohibits  the  carrying  of  a  concealed  weapon 
about  the  person,  might  consist  In  carrying 
a  pistol  In  a  bucket  or  bag  upaa  the  arm. 
"and  not  tot  transportation  alone."  Even  If, 
by  the  use  of  the  words  Just  quoted,  It  was 
Intimated  that  carrying  a  pistol  in  a  ba^t 
or  bag  for  tran^rtatlon  only  would  not  be 
a  criminal  offoise,  there  certainly  was  no  in- 
timation that  carrying  a  pistol  concealed  upon 
the  person,  for  any  purpose,  would  fall  short 
of  being  a  violation  of  the  section  In  ques- 
tion. Granting,  however,  for  argument's 
sake  (though  we  do  not  by  any  means,  wish 
to  be  understood  as  so  holding), thatonemlght 
lawfully  carry  concealed  upon  his  person  a 
bn^en  and  inefficient  pistol  for  the  purpose 
of  taking  It  to  a  shop  and  having  It  r^ired, 
we  are  quite  certain  the  Individual  so  doing 
criminally  Tlolatas  the  law  U  he  superadds  to 
his  original  purpose  a  resolution  to  suddenly 
produce  and  use  It  In  making  a  hostile  demm- 
stratlon  against  one  whom  he  happois  to  en- 
counter while  he  has  the  pistol  so  concealed. 
It  appeared  in  this  case  that;  while  the  ac- 
cused was  proceeding  along  the  street  with  a 
pistol  In  Us  pocket,  he  became  mgaged  In 
a  quarr^  and  difficulty  with  other  persoua. 
in  the  oourse  of  which  be  suddenly  pulled 
the  pistol  from  his  po(^  and  pointed  it  at 
one  of  them.  Under  these  circumstances,  we 
have  no  hesltaticni  In  holding  that  the  ac- 
ensed  was  guilty  of  the  charge  made  against 
him,  and  that  the  Jury  wwe  r^t  in  so  Ond- 
Ing.   Judgment  affirmed. 

(H  Oa.  U) 

LOTT  V.  WILSON  et  aL 
(Supreme  Court  of  Georgia.    Oct  22,  1894.) 
HosBAMn  AKD  WiPB  — Propertt  Riohts  —  Laxd 

or  Wirs'S  FA.TBBB— DbBD  BT  ADHiniBTBATOK. 

A  deed  made  jointly  to  hnsband  and  wife 
iQ  October.  1867.  by  the  administrator  of  the 
wife's  deceased  father,  operated  prima  fade  to 
invest  each  of  the  grantees  wltii  an  undivfri»d  half 
Interest  in  the  land  conveyed;  and,  in  order  for 
the  wife  to  aaaert  exclnsive  ownership  of  the 
whole,  by  reaaon  of  her  having  acqtiired  tiie 
property  by  descend  It  Is  neceaauy  for  her  to 
show  that  her  fiither  died  after  I>ecember  18, 
1866.   If  he  died  befon  that  time.  intMtattb 
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tiw  hnabBBd  WM  cntitlea  to  take  ber  share  of  the 
leal  estate  by  rittoe  of  his  marital  nghta;  and 
the  acceptance  of  the  admiaistrator's  deed,  after- 
wards made,  was,  in  efFect.  the  aesertioQ  of  his 
marital  rights  as  to  one-half  and  the  relinquiah- 
ment  to  her  of  the  other  half  of  the  land  covered 
br  the  deed.  In  the  present  case,  as  it  did  not  ap- 
pear when  the  father  died,  the  deed  is  tiie  control- 
Bng  eridenee  as  to  die  state  of  title. 
(SrllabuB  b7  the  Court) 

Error  from  superior  court.  Ware  county;  J. 
L.  Sweat,  Judge. 

Execution  proceedings  by  Joel  Lott  against 
one  Wilson.  A  claim  to  the  property  levied 
on  was  made  by  H.  B.  Wilson.  There  was 
8  Judgment  for  claimant,  and  phtlntiS  brings 
error.  Reversed. 

Hitch  &  Myers,  £or  plaintiff  in  error.  L. 
A.  Wilson,  for  defendant  In  error. 

LUMPKIN,  J.  This  was  a  dalm  case. 
The  plaintlfTs  execntion  was  based  on  a  Judg- 
ment dated  June  18,  1892.  It  was  levied  on 
a  lot  of  land,  August  81, 18^  and  It  ai^ieared 
from  the  sheriff's  entry  that  WUson,  the  de- 
fendant In  execntion,  waa  In  possession  at  the 
time  of  the  levy.  Thia  made  a  prima  fa^le 
case  for  the  plaintlfC  In  exsoutlon.  Mrs.  Wil- 
son, the  claimant,  introduced  a  deed  from  the 
administrator  of  her  deceased  father,  dated 
October  1,  18(J7,  and  recorded  February  22, 
18&4,  conveying  the  property  In  dispute  to  her- 
self and  her  husband.  She  testified.  In  sub- 
■taiHJB,  as  follows:  The  land  was  her  share 
in  the  estate  of  her  fiitlier.  She  was  a  minor 
when  the  deed  was  made,  and  did  not  know 
what  effect  putting  the  name  of  her  husband 
In  the  deed  would  have.  He  never  paid  any- 
thing for  the  land,  and  disclaimed  having  any 
Interest  in  it  The  deed  has  been  in  her  pos- 
session ever  since  It  was  made.  She  sup- 
posed her  husband  returned  the  property  for 
taxation,  but  he  waa  not  authorised  by  ber 
to  return  in  his  own  name,  and  she  did  not 
know  he  had  done  sa  She  and  her  husband 
lived  on  the  land  about  six  years  ago,  and 
she  haa  been  living  on  it  since.  They  were 
not  living  on  it  when  the  levy  was  made,  nor 
when  the  judgment  was  rendered.  It  was 
ahown  by  the  tax  digeata  that  the  defendant 
In  execution  had  returned  the  property  for 
taxation  from  1887  to  1802,  Induslve.  It  did 
not  appear  when  ttie  claimant's  father  died, 
nor  are  the  contents  of  the  administrator's 
deed  to  herself  and  ber  husband  set  forth  in 
the  brief  of  evidence.  The.  recwd  shows 
nothing  as  to  the  nature  of  that  deed,  further 
than  as  above  stated.  Upon  these  facts,  the 
Jury  found  the  laud  not  subject,  and  the  court 
overruled  a  motion  for  a  new  trial,  based  on 
the  general  grounds  that  the  verdict  was  con- 
trary to  law,  to  the  evidence,  and  the  charge 
of  the  court.  Under  the  evidence,  at  least 
one  undivided  half  interest  in  the  land  was 
subject  to  the  plaintlfTB  execution.  It  seems 
clear  that  the  efTect  of  the  administrator's 
deed  was  to  invest  the  husband  and  wife  each 
with  an  undivided  half  interest  in  the  land 
thereby  conveyed   IC.ths  claimant's  father 
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died  after  the  paaasge  <tf  the  act  of  P^f*etnber 
13,  1866,  known  as  the  "Woman's  Law,  ">  her 
share  in  his  estate  came  to  her  free  from  the 
marital  rights  of  ber  husband.  If  her  father 
died  before  that  date,  her  hust>and,  by  virtue 
of  his  marital  rights,  was  entitled  to  take  her 
share  in  the  real  estate,  and  hold  it  as  his 
own.  If  he  had  such  right,  and  accepted  a 
deed  from  the  administrator  of  the  father, 
conveying  to  him  only  an  undivided  imlf  in- 
terest in  the  land,  this  conduct  on  his  part 
would  amount  to  an  assertion  of  his  marital 
rights  as  to  that  half  and  a  relinquishment 
to  his  wife  of  the  other  half  of  the  land.  In 
the  absence  of  any  testimony  as  to  the  date 
of  ber  father's  death,  and  there  being  no  ex- 
planation as  to  why  the  administrator  came 
to  make  the  deed  to  the  husband  and  wife 
Jointly,  her  parol  evidence  is  entirely  insuffi- 
cient to  overcome  the  plain,  le^al  effect  of  the 
deed,  especially  as  she  kept  It  in  her  own  pos- 
session more  than  25  years  without  making 
any  effort  to  have  it  reformed,  and,  as  she 
herself  testified,  allowed  her  husband  to  re- 
turn the  prf^rty  for  taxation  for  a  se:^les  of 
years,  not  only  neglecting  to  see  that  it  was 
returned  In  her  own  name,  bat  failing  to  dis- 
cover that  her  husband  had  uniformly  re- 
turned the  property  In  his  own  name.  As 
the  case  api)ears  in  the  record  now  l>efore  us, 
the  deed  should  have  been  treated  by  the 
court  and  jury  as  the  controlling  evidence  up- 
on the  aoestion  of  title.  We  leave  for  future 
determination  the  questions  which  may  arise 
In  the  event  it  should  be  shown  that  the 
claimant's  &ther  died  after  the  passage  of 
the  "Waman's  Iaw.**   Judgment  reversed. 


(95  Qa.  «» 

McDANIKL  et  aL  v.  MITCHELL  et  al. 
BBA?  et  al.  v.  McDANIEL  et  al. 
(Sognme  Court  of  Oeorgia.    Nor.  12,  18M.> 
IfOTioK  roB  Naw  Tbial  —  NawLT-DiaoovaBBO 
EviDBNCB  —  Suit  roB  SpBOirio  FaBroBMABOB— 

JTOOMBST   fob  DsrSNDAKT  —  OWKKUSHIP  OF 

1.  Ite  evidence  being  conflictfais,  and  that  In- 
troduced in  behalf  of  the  defendants  being  sofB- 
cieot  to  warrant  the  verdict,  and  it  not  being  at 
all  probable  that  the  newiy-dlscovered  evidence 
would  change  the  result,  tola  court  wlU  not  In- 
terfere with  the  discretion  of  tiie  trial  Judge  in 
refaaing  to  grant  a  new  trial. 

2.  Where  an  eqnitable  petition,  filed  for  the 
purpose  of  obtaining  specific  performance  of  an 
alleged  parol  contract  for  the  sale  of  land,  wns 
met  by  answers  setting  forth  facts  showing  that 
the  nUintifEs  were  uot  entitled  to  the  relief  pray- 
ed for,  but  containing  no  prayer  for  a£Srmative  or 
apedfic  relief  against  the  datntifh,  and  there  was 
a  general  verdict  for  the  defendants,  iip<»i  which 
a  Judgment  for  costs  was  pntered  against  the 
plaintiffs,  it  was  not  error  to  deny  a  motion  sab- 
sequently  filed  by  the  defendants  to  so  amend 
this  Judf^ment  as  to  make  It  adjudge  that  the 
title  to  the  land  in  controvert  was  in  one  of  the 
defendants,  and  direct  Uiat  a  writ  of  po— esslon 
do  issue  in  his  favor. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coon^; 
J.  H.  Lumpkin,  Judge. 
Petition  by  E.  W.  McDanld  and  othen 
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against  Alexander  W.  Mltnh^  and  others. 
Defendant  Mitchell  havlnff  died,  Wellborn 
Bray  and  others,  as  hfs  executors,  were  made 
parties  defendant.  There  was  a  Judgment  for 
defendants,  and  plaintlfTs  bring  error.  De- 
fendants also  assign  error  on  the  refusal  of 
a  motion  to  amend  the  Judgment  Judgment 
In  each  case  affirmed. 

W.  X.  Moyers  and  L.  P.  Skeen,  for  plalntlffa. 
M.  J.  Clarke  and  Dois^,  .towstw  A  Bow- 
ell,  for  defendants. 

LUMPKIN,  J.  Ed  Wilson  McDaniel  and 
others  filed  a  petition  against  Alexander  W. 
Mitchell  and  others,  the  chief  object  of  which 
was  to  obtain  a  decree  for  the  specific  per- 
formance by  Mitchell  of  a  parol  contract  for 
the  sale  by  him  of  a  tract  of  land  to  the  fa- 
ther and  mother  of  the  plaintiffs.  They  alleg- 
ed that  Mitchell  agreed  to  sell  the  land  to  their 
parents  for  $300,  to  be  paid  In  money  or  work, 
Immediate  possession  to  be  given  them,  and 
a  deed  to  be  made  on  payment;  that  posses- 
sion was  accordingly  given  them;  that  they 
remained  on  the  land  till  they  died;  that 
plaintiffs  hare  occupied  it  ever  since,  and 
that  the  purchasers  fully  compiled  with  their 
agreement.  Plaintiffs  further  alleged  that 
they  demanded  a  deed  of  Mitchell,  and  that 
be  refused  to  make  one;  that  In  the  spring 
of  1889  they  informed  one  of  the  defendants, 
John  T.  Backns,  of  their  rights  in  the  land, 
but  that  he,  about  two  months  later,  having 
bought  the  laud  from  Mitchell,  took  forcible 
posBesalon  of  a  part  of  It;  that  Mitchell  now 
claims  title  under  a  tax  sale,  and  that  on  Au- 
gust 14,  IHSQ,  he  sued  out  a  dispossessory  war* 
.rant  at^ainst  two  of  the  plaintiffs,  and  on  Au- 
gust 20, 1SS9,  Backus  sued  out  a  dispoasessory 
warrant  against  one  of  the  plaintiffs  as  a  ten- 
ant of  his  who  refused  to  pay  rent.  Plain- 
tiffs denied  that  they  had  ever  been  tenants 
of  either  Mitchell  or  of  Backus,  but  alleged 
that  they  were  too  poor  to  give  the  bonds 
necessary  to  resist  the  proceedings  Institut- 
ed to  dispossess  them.  The  prayers  were 
that  Mitchell  be  deci-eed  to  make  them  a 
deed,  that  the  land  seized  by  Backus  be  re- 
stored, that  Mitcbeil's  tax  deed  be  canceled, 
and  that  he  and  Backus  be  enjoined  from 
prosecuting  their  dlspossessory  proceedings. 
The  defendant  Mitchell,  in  his  answer,  de- 
nied that  he  ever  made  a  contract  with  the 
mother  and  father  of  plaintiffs  for  a  sale  to 
them  of  the  land,  and  denied  that  they  had 
overpaid  him  anypurchasemoney.  Headmlt- 
ted  that  the  parents  bad  possession,  as  al- 
leged, and  that  plaintiffs  have  had  iwsses- 
slon,  as  alleged;  but  averred  that  such  pos- 
sesslon  was  merdy  permissive.  He  denied 
that  plaintiffs  ever  demanded  a  deed  of  him, 
or  that  he  claims  title  under  a  tax  sale.  He 
further  answered  that  he  sold  to  the  defend- 
ant Backus,  December  24,  ISSS,  and  notified 
plaintiffs  of  the  sale,  and  that  they  agreed 
to  surrender  possession  whenever  required. 
He  explained  further  that  the  dfspcnsessory 


warrant  was  sworn  out  under  a  mistake  of 
law,  and  had  been  dismissed.  The  defendant 
Backus  answered  that  when  he  sued  out  the 
dispossessory  warrant  mentioned  by  plain- 
tiffs they  were  his  tenants  under  a  contract  of 
rent  which  expired  about  two  months  be- 
fore. He  averred  that  be  bought  the  land 
from  Mitchell,  December  24,  1888,  without 
any  notice  of  plaintiffs'  claim;  that  he  re- 
ceived a  deed  In  July,  1889;  that  soon  after 
buying  he  took  possession  of  the  south  half 
without  objection  from  plaintiffs,  and  built 
two  houses  upon  It;  that  in  July,  1889,  he 
consented  for  plaintiffs  to  remain  on  the 
land  till  August,  1889;  and  that,  they  having 
failed  to  pay  rent,  he  resorted  to  the  dispos- 
sessory proceedings.  Mitchell  died  pending 
the  suit,  and  Bray  and  others,  as  his  exec- 
utors, were  made  parties  defendant.  There 
was  a  general  verdict  In  favor  of  the  defend- 
ants. The  plaintiffs  moved  for  a  new  trial 
on  the  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence,  aud  because  of  cer- 
tain newly-discovered  evidence.  The  Judg- 
ment of  the  court  b^ow  overruling  their  mo- 
tion is  the  error  complained  of  in  the  flrst  of 
the  above-stated  casea . 

The  evidence  was  decidedly  conflicting,  but 
that  Introduced  by  the  defendants  was  am- 
ply sufficient  to  sustain  the  finding  In  their 
favor,  and  therefore  this  court  cannot  inter- 
fere with  the  discretion  of  the  trial  Judge  In 
refusing  to  set  the  verdict  aside  as  being 
contrary  to  the  law  and  evidence.  The  evi- 
dence for  the  plalntiflte  consisted  largely  of 
alleged  admissions  made  by  MitchelL  The 
newly-discov«^  evidence  related  to  stIU  an- 
other allied  admission  on  his  part,  tending 
to  show  that  the  plaintiffs  were  entitled  to 
the  premises  in  dispute;  but,  evai  If  this 
evidence  had  been  introduced  at  the  trial,  w« 
do  not  think  It  in  the  least  degree  probable 
that  the  result  would  have  been  different, 
and  consequently  a  new  trial  on  the  ground 
of  newly-discovered  evidence  cannot  proper- 
ly be  granted.  This  disposes  of  the  first 
case. 

On  the  day  the  verdict  for  the  defendants 
was  rendered,  a  Judgment  for  costs  was  en- 
tered In  their  favor.  At  the  next  term  of 
the  court  the  defendants  filed  a  motion  to 
am.)nd  a  Judgment  so  as  to  adjudge  that  the 
title  to  the  premises  was  in  Badius,and  direct 
that  a  writ  of  possession  do  Issue  In  his  fa- 
vor. The  motion  was  denied,  and  the  Judg- 
ment denying  it  is  the  error  assigned  In  the 
bill  of  exceptions  sued  out  in  the  second  of 
the  above-stated  cases.  From  the  preceding 
statement  of  the  pleadings  it  will  be  observ- 
ed that  neither  of  the  answers  contains  a 
prayer  for  affirmative  or  Bi>eciflc  relief  of 
any  kind  against  the  plaintiffs.  The  an- 
swers are,  In  effect,  a  mere  general  denial 
of  the  plaintiffs'  cause  of  action,  without 
more.  While  it  may  have  been  perfectly 
proper  and  germane  for  the  defendants  to 
have  prayed  for  the  relief  sought  by  the  mo- 
tion they  afterwards  made  to  amend  tbe 
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Jndgment,  yet,  as  tli6y  did  cot  do  so,  we  are 
unable  to  perceive  elth«  how  the  Jury  conld 
bare  found  they  were  entitled  to  this  relief, 
or  the  court  could  have  so  adjudged.  There 
waa  notmng  In  tbeir  pleadings  to  authorize 
a  verdict  or  Judgment  of  this  kind.  It  is  a 
fandamental  principle  that  all  verdicts  must 
be  based  on  proper  pleadings,  and  that  all 
Judgments  must  follow  the  verdicts  upon 
which  they  are  founded.  If  the  defendants 
could  no2,  at  the  term  wben  the  case  was 
tried,  have  had  a  verdict  and  Judgment  for 
the  particular  relief  In  question,  they  could 
not,  of  course,  either  then  or  snbsequently, 
obtain  such  relief  by  a  mere  motion  to 
amend  the  general  judgment  for  costs  which 
had  been  entered  up  in  their  favor.  With  the 
utmost  i-espect  for  the  able  and  distinguished 
counsel  who  so  earnestly  Insisted  before  this 
court  that  the  allowance  of  the  motion 
would  have  been  proper,  and  ttiat  the  re- 
fusal  to  allow  it  was  erroneous,  we  are  una- 
ble to  bring  our  minds  to  talie  this  view  of 
the  matter.  The  only  thing  that  could  make 
us  entertain  the  least  doubt  that  the  denial 
of  the  motion  was  correct  Is  the  fact  that  so 
accurate  and  profoundly  learned  a  Jurist  as 
he  sincerely  entertained  an  opinion  differing 
frcan  our  own.  Judgment  in  each  ease  af- 
firmed. 


(94  Ga.  770) 

HAMILTON  v.  STATE. 
(Snpreme  Court  of  G^eorsia.    Oct.  8,  1884.) 
SBLLZire  MoBTOAOBO  Crops— Cbimiiiax.  Fkosbcv- 

TION. 

A  crop  of  cotton  and  corn,  mortgaged  in 
May.  and  sold  In  November,  is,  when  sola,  per- 
sonal property  under  mortgage;  and,  if  tiie  sale 
be  snch  as  violates  section  4600  of  the  Code, 
prescribing  a  penalty  for  fraodolently  selling  per- 
sonal property,  the  offense  ia  ponlshable  under 
tiiat  section. 
(SyOabus  by  the  Court) 

Brror  from  soperlw  court,  Gordrai  county; 
W.  M.  Henry,  Judge. 

MoUIe  Hamilton  was  convicted  of  soling 
mortgaged  property  with  Intent  to  detend. 
and  brings  error.  Affirmed. 

R.  J.  &  J.  McCamy,  tor  plaintiff  In  error. 
A.  W.  Flte,  SoL  Gen.,  for  the  State. 

SIMMONS,  C.  J.  Section  4600  of  the  Code 
prohibits  a  mortgagor  of  personal  property 
from  selllngorothKwisedlsposIngof  thesamo 
without  the  consent  of  the  mortgagee,  and 
with  Intent  to  defraud  him.  Under  this  sec- 
tion the  accQsed  was  Indicted;  the  Indictment 
alleging,  in  substance,  that  on  the  10th  of 
May.  1892,  she  executed  and  delivered  to  Al- 
exander a  mortgage  on  her  growing  crop  to 
secure  the  payment  of  a  certain  amount  of 
money  which  she  owed  him,  which  would  be- 
come due  on  the  15th  day  of  October,  1892; 
and  that  on  the  1st  day  of  November.  1892, 
she  sold  and  disposed  of  the  mortgaged  prop- 
erty with  intfflit  to  d^raud  Alexander,  with* 
out  first  obtaining  hla  consent,  and  before 


payment  of  the  indebtedness  for  whidb'  tbe 
mortgage  was  executed;  ftnd  that  Alexander 
sustained  loss  thereby.  Tiie  accused  waa 
found  guilty,  and  made  a  motion  In  arrest  of 
judgment  on  the  ground  that  the  property  de- 
8cril>ed  in  the  mortgage  was  not  personal 
property,  and  therefore  not  within  the  provi- 
sions of  the  section  above  referred  to.  A  dis- 
tinction exists  by  which  it  may  be  determined 
whether  things  gi-owing  upon  the  laud  are 
real^  or  personalty.  That  distinction  is  tliat, 
if  the  growths  are  fructus  naturales,— that  is, 
the  natural  and  spontaneous  productions  of 
the  land,— they  are  regarded  as  a  part  of  the 
land,  and  consequently  as  real  estate;  but.  If 
they  are  fructus  indxistriales,— that  is,  the  re- 
sult of  labor  performed  about  the  land,— they 
are  personalty.  1  Gorbin's  BenJ.  Sales,  fi 
126;  note  to  Norris  v.  Watsoo,  55  Am.  Dec. 
102.  Growing  trees,  fruit,  or  grass,  the  nat- 
ural produce  of  the  earth,  and  not  annual  pro- 
ductions raised  by  the  Industry  of  man,  are 
part  of  the  laud  itself;  while,  on  the.  other 
hand,  annual  productions  or  fruits  ot  the 
earth,  planted  and  cultivated  by  labor,  are 
personalty.  Cotton,  which  la  planted  each 
year,  and  cultivated,  la  therefore  personal 
property,  and  subject  to  be  mortgaged  aa 
such,  though  still  growing  upon  the  land. 
Before  maturity,  growing  crops  cannot  be 
sold  under  execution  (Code,  g  3642),  but  it  is 
quite  likely  that  the  owner  can  sell  them  be- 
fore that  time,  and.  If  he  should  do  ao  without 
selling  the  land  at  the  same  time,  It  would  be 
a  recognition  on  his  part  that  they  were  per 
sonalty.  So,  If  he  should  give  a  mortgage 
upon  them,  and  should  afterwards  sell  them 
before  maturity,  without  the  consent  of  the 
mortgagee,  and  with  intent  to  defraud  him, 
we  think  he  would  be  subject  to  the  penalty 
prescribed  in  section  4600,  supra.  But, 
whether  this  Is  so  or  not,  we  think  there  can 
be  no  doubt  that,  if  be  should  sell  them  after 
maturity,  as  appears  to  have  been  done  In 
this  case,  without  such  consent,  and  with  in- 
tent to  defraud  the  mortgagee,  this  section 
would  apply.  It  Is  well  settled  that  when 
such  crops  have  matured,  and  ceased  to  draw 
sustenance  from  the  land,  they  l>ecome  per- 
sonalty. The  crop  In  question  being  person- 
alty when  sold,  and  tjeing  then  subject  to  the 
mortgage,  it  does  not  matter  whether  It  was 
personalty  or  not  at  the  time  it  was  mort- 
gaged. The  trial  Judge  therefore  did  not  err 
in  overruling  the  motloninarrestof  judgment. 
In  addition  to  the  authorities  cited  supra,  see 
2  Schouler,  Pers.  Prop.  H  448-4K2.  Judg- 
ment affirmed. 

(«i  Ga.  m) 

SAVANNAH,  J*.  &  W.  RT.  00.  v.  BUN- 
DICK. 

(Snpreme  Court  of  Georgia.    Oct  15,  1894.) 

InTBRSTATB  CabRIIR— RiGBT  to  SOBBDUbB  Kati 
— MlBTAEB  or  AOBNT— NaHINO  0>  KATB 

— Rbtbntiok  ot  Goods. 
Inasmuch  as  the  interstate  commsrea  mei 
ptohUdts  not  only  contracting  tot,  bat  also  eoBeet^ 
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iDg;  a  kaa  rate  of  frd^t  on  interstate  shiimiente 
thaii  tiiat  spedfled  in  the  schednte  of  rates  In 
force  at  the  time  lauch  schedule  being  required 
by  the  act  to  be  printed,  wd  kept  in  every  sta- 
tion (or  inspectioD  and  nse  by  the  public),  a  com- 
mon carrier  who  has  complied  wltn  the  terms  of 
the  act  In  respect  to  proTiding  and  keeping  the 
schedule  is  not  preclnded  from  collecting  from 
a  shipper  the  fnlT  schedule  rate  because,  by  mis- 
talce,  a  lees  rate  was  named  to  him  by  the  car- 
rier at  the  point  of  shipment,  and  also  inserted  in 
a  bill  of  lading  signed  both  by  the  carrier  and 
the  shipper^  no  fraud  or  wlUfnl  deception  having 
been  practiced  or  attempted.  On  discovery  of 
the  mistake,  after  the  shipment  bat  in  time  to 
correct  it  at  the  point  of  destination,  it  may  there 
be  corrected  by  the  exaction  of  the  full  schedule 
rate,  and  payment  of  the  same  by  the  shipper,— 
he  being  also  the  consignee,— as  a  condition  to 
surrendering  the  goods  to  him,  the  transportation 
being  fully  completed.  Should  he  refase  to  com- 
ply with  the  conditions,  the  detention  of  the 
goods  by  the  carrier  to  enforce  payment  of  the 
correct  charges  is  no  conversion. 
(Syllabufl  by  the  Oonrt) 

Brnir  from  snpertor  court;  Ware  connty;  7. 
Il  Sweat,  Jndge. 

Action  b7  R.  H.  Bnndlck  sfralust  the  3a- 
Tannah.  Florida  &  Western  Railway  Onnpa- 
ny.  Judgment  Cor  plaintiff,  and  defendant 
brli^  «noT,  Berratted. 

Erwin,  Du  Blgnon  &  Cblsbolm  and  S.  W. 
Hitch,  for  plaintiff  In  error.  L.  A.  Wilson 
and  Atkinson,  Duawody  &  Atkinson,  for  de- 
fendant in  error. 

LITMPKIN,  J,  Tbe  plaintiff  below  shipped 
nine  horses  over  tbe  Savanuata,  Florida  & 
Western  Railway  from  OalnesTllle,  Fla.,  to 
Waycrosa,  Oa..  having  tbe  shipment  conaign- 
ed  to  himself.  According  to  his  tefltlmony, 
the  compaiiy's  &geat  at  the  shipping  point  ex- 
pressly Informed  him  that  the  rate  would  be 
$19.70,  Certainly  this  amount  was  Inserted 
In  the  13111  of  lading,  which  was  signed  by 
both  bim  and  the  agent  There  can,  bow* 
ever,  be  no  possible  doubt  that  this  rate  was 
less  In  amount  than  that  specified  for  a  ship- 
ment of  this  kind  in  the  schedule  of  rates  In 
tone  at  that  time.  There  was  evidence  In 
behalf  of  the  company  tending  to  show  that 
the  plaintiff  was  In  error  in  stating  that  the 
rate  quoted  to  him  was  $19.70.  But,  be  this 
as  it  may,  it  cannot  be  doubted,  takli^  Into 
consideration  all  the  evidence,  that,  tf  sudi 
rate  was  named  to  the  plaintiff.  It  was  the 
result  of  a  mistake;  avd  it  Is  also  perfectly 
clear  that  tbe  insertion  of  this  rate  tn  tbe  bill 
of  lading  was  tbe  result  of  a  mistake  on  tbe 
part  of  the  agent's  cleric  There  is  nothing 
whatever  In  the  record  to  suggest  that  any 
fraud  or  willful  deception  was  practiced  upon 
the  plaintiff,  or  tbat  anything  or  this  kind 
was  attempted.  Taking  tlie  case  In  its  most 
favorable  light  for  him,  be  obtained  a  rate 
lesd  than  that  which  ougbt  to  have  been  char- 
ged; and,  granting  that  he  was  perfectly  hon- 
est in  the  matter,  the  fact  tbat  he  secured  the 
reduced,  rate  was  dne  solely  to  a  mistake  or 
mistakes  on  the  part  of  tbe  compfloy's  aerv- 
anta.  vbo  were  themselves  acting  with  perfect 
W>DeBt9V        lo-ceod  faith-  Hie  mlataka  in 


the  biU  of  lading  being  discovered  before  tbe 
horses  readied  Waycroes,  tbe  company's 
agent  at  that  point  was  advised  by  the  agent 
at  the  shipping  point  to  collect  the  propv 
charges,  which  amounted  to  $29.70.  There 
was  some  contention  tbat  the  horses  were  de- 
livered to  Bundlck  at  Waycross,  and  aft^- 
vrards  taken  from  bis  pobb^»1<hi  by  the  com- 
pany'8  agoit,  for  tbe  imrpose  of  enforcing  tbe 
payment  In  full  of  tbe  $29.70.  This  conten- 
tion, however,  is  not  borne  out  by  tbe  evldoice 
as  a  whole,  nor,  indeed,  by  the  tesUmcmy  of 
Bundlck  himself,  taken  alone.  It  does 
pear  that  he  paid  to  a  servant  of  tbe  compa- 
ny $20,  which  was  30  cents  more  than  ths 
amonnt  expressed  in  the  bUl  of  lading,  and 
was  permitted  to  take  tbe  horses  oat  of  the 
car,  and  to  a  neighboring  Uvery  stable,  for  tb« 
purpose  of  feeding  them.  Tbls  p«son,  bow- 
ever,  had  no  authority  either  to  receive  the 
money  or  to  deliver  tbe  borses,  and  expressly 
notified  Bnndlck  that  tbe  permission  to  take 
bis  horses  from  the  car  was  subject  to  tbe 
approval  of  the  agent  who  did  have  antbority 
to  make  dellvoy.  Tbe  agent  last  named,  oo 
receipt  of  the  $20  from  his  snlMNrdlnate,  at 
once  sent  for  Bundlck,  and  informed  bIm  be 
must  pay  $0.70  more,  and,  upon  the  refusal 
of  the  latter  so  to  do,  took  charge  of  tbe 
horses,  and  refused  to  deliver  ttaem  to  Bun- 
dlck. The  truth  of  the  case,  therefore.  Is 
that  thore  was  no  delivery  to  Bundlclc,  that 
he  refused  to  pay  tbe  legal  rate  of  freight 
when  demanded  of  him,  and  tbat  the  company 
retained  possession  of  ih6  horses.  It  also  ap- 
pears tbat  the  company  aftra^rards  caosed 
them  to  be  sold  for  tbe  purpose  of  collecting 
In  full  tbe  proper  charges.  Bundled  brought 
an  action  against  tbe  company  for  the  value 
of  the  horses,  and  there  was  a  venllct  In  his 
favor.  Quite  a  nnmlMT  of  questions  were  pre- 
sented by  the  motion  for  a  new  trial,  but  the 
case  really  turns  upon  the  [MXipositlons  an- 
nounced in  the  head  note.  This  was  an  in- 
terstate shipment,  and  tiierefore  must  be  frov- 
emed  by  the  provisions  of  the  Interstate  ccm- 
merce  act  That  act  probibits  not  <.n1y  con- 
tracting for,  but  also  cdlecttn?,  a  loss  mte  cf 
freight  on  such  shipments  than  tiiat  specilied 
in  the  schednle  of  ratra  In  force  at  the  time; 
and  the  act  requires  that  such  schedule  shall 
be  printed,  and  kept  in  every  station  tor  In- 
spection and  use  by  tbe  public.  It  appeared 
unmistakably  in  this  case  tbat  tbe  railway 
company  bad  fully  compUed  with  the  law  In 
reference  to  providing  and  keeping  tbe  sched- 
ule. One  of  tbe  main  purposes  of  the  act  in 
question  is  to.  prevrait  carriers  subject  to  its 
provisions  from  making  diacriminatlDns  eltber 
for  or  against  any  of  Its  customers,  and  to 
eompel  such  carrlerB  to  observe  uniformity 
and  equality  in  their  dealings  with  all  ship- 
pers. Theref<ffe,  It  was  unlawful  for  this 
company  to  make  In  Bundlck's  favor  a  rate 
of  freight  less  than  that  wbidi,  undor  the 
schedule.  It  was  required  to  charge -every  cus- 
tomer. It  makes  no  dlfltoatoe  wbether  Bun- 
dlck was  or  .was  not  Jgnorant  tbat  the  rate 
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naoMd  to  him  was  aa  unlawfnl  one.  Under 
no  dieomstances  would  be  be  entitled  to  the 
ben^t  of  a  rate  irhlch  was  denied  to  other 
eustomars.  To  so  hold  would  be  In  the  very 
teeth  of  the  statute,  and  would  utterly  defeat 
Its  purpose  to  prevent  Jnat  sncfa  dlscrlmlna- 
.tlon.  Such  advantage  aa  be  coidd  gain  un- 
der the  terms  of  the  statute,  and  do  more, 
wouM  be  the  precise  measure  of  Bundldc's 
tights  under  an^  cMitract  of  shipment  be 
ml^t  make  with  the  carrier.  BeeldeB,  he 
might  easily  have  Inftwmed  himself  upon  this 
point  by  mectHj  inspecting  tbe  schedule  whli^ 
the  law  required  to  be  kept,  and  to  which,  as 
the  evidence  discloses,  he  had  ready  access. 
If  the  company's  agent  at  the  shipping  point 
had  wUlfnUy  deceived  bim,  and  thus  have 
firauduloitiy  induced  him  to  make  a  shipment 
which  be  would  otherwise  not  have  made, 
and  to  his  damage,  we  are  not  iwepared  to 
say  be  would  not  bare  a  cause  of  action  of 
some  kind  against  the  company  to  redress 
the  tort;  but  we  are  quite  certain,  xaidec  the 
facts  of  this  case,  be  bad  no  right  to  rely  on 
and  eatorce  tiie  illegal  ccmtnuit  whldi,  at 
best,  resulted  alone  tnm  Innocent  mistake. 
Nor  has  be  ai^  right  to  an  action  of  any  kind 
against  the  company,  to  maintain  which  be 
must  necessarily  Invoke  the  illegal  contract  In 
question.  *The  general  role  of  law  Is  that  a 
CMitract  made  In  Ti(datlon  of  a  statute  la  void, 
and  that;  when  a  plalntllt  cannot  establish  his 
cause  of  action  without  relying  upon  an  il- 
legal contract,  be  cannot  recover."  Hancock 
T.  Raibnad  Go^  145  U.  S.  416, 12  Sup.  Ct  968, 
and  autbwitles  thaw  dted. 

Our  ruling  that  the  railway  company  was 
entitled  to  collect  the  proper  legal  diargea, 
notwithstanding  the  insertion  In  the  bill  of 
lading  of  an  erroneous  and  Illegal  rate  of 
freight  is  srvported  by  Rowland  t.  Railroad 
Co..  61  Conn.  103,  23  AU.  755.  Another  case 
somewhat  In  point  Is  that  of  Baird  v.  Railway 
Co.,  41  Fed.  502.  In  that  case  the  crtov  in 
the  bill  of  lading  resolted  from  the  fraud  at 
mistake  of  the  consignor,  but  nevertheless  the 
plaintiff,  who  was  the  consignee.  Insisted  that 
the  carrierwas  boimd  bythe  rate  named  in  the 
bill  of  lading,  under  the  statute  of  Arkansas 
making  it  unlawful  for  any  railroad  company 
to  collect  a  greater  sum  for  transporting  freight 
than  that  specified  in  the  bill  of  lading. 
After  stating  tiiat  such  a  construction  of  the 
statute  would  enable  tiie  idalntlflF  to  profit  by 
his  own  fraud  or  mistake,  and  that  the  stat- 
ute was  not  snsceptible  of  any  such  construc- 
tion, Caldwell,  J.,  adds  that,  even  if  the  stat- 
ute in  question  would  admit  of  tne  construc- 
tion contended  for  by  the  plalntlfC,  it  would 
avail  bim  nothing,  because  the  shipment,  be- 
ing from  New  Orleans  to  Little  Keck,  was 
interstate  commerce,  and  therefore  the  act  of 
congress  would  control.  It  was  accordingly 
adjudicated  that  under  the  provisions  of  this 
act  the  railway  company  was  entitled  to  col- 
lect the  legal  rate  of  freight,  notwithstanding 
the  OTTW  In  the  bill  of  lading.  On  the  other 
band^  )tae  siQffeme  oourt  of  Aintiffinf,  Ia  Bafi- 


itoad  Oo.  T.  Dlsmukes,  94  A&l  ISl,  10  South. 
289,  took  a  dUEereot  vlev  of  tiie  questions 
involved  in  the  case  before  us;  but  after  giv- 
ing the  opinion  of  McGlellan,  J.*  a  carefnl  pe- 
rusal and  amdderatlon.  we  remain  satisfied 
with  our  own  conclusion,  as  above  oqiressed. 
Judgment  reversed. 


m  Oa.  709) 
WILLIAMS  v.  MACON  &  B.  R.  CO. 
(Supreme  Court  of  Georgia.    Aug.  14,  1894.) 

CONDSMHATION    FkOCEEDINO  BT  RaiLUOAD  CoH* 
PAMT— PRAOTICB— EVIDBNCK— RbVIBW 

ON  Appeal. 

1.  As  to  the  right  to  open  and  conclude,  the 
case  is  controlled  by  Harrison  t.  Toung,  0  Ga. 
850:  Streyer  v.  Railroad  Co.,  15  S.  B.  637,  90 
Oa.  56;  Wolff  r.  RaUroad  Co.  (this  term)  20  S. 
E.  484. 

2.  Several  of  the  grounds  of  the  motion  for  a 
new  trial  present  no  question  which  this  court  can 
review;  some  of  thun  not  being  safficlently  veri- 
fied by  the  judge,  and  others  not  iq>ecifying  the 
ground  or  grounds  of  objection  to  the  evidence. 

3.  In  none  of  the  other  grounds  of  the  motiop 
for  a  new  trial  does  any  error  appear  authorizing 
or  regairing  this  corrt  to  grant  a  new  trial  over 
the  ajq^val  of  the  verdict  by  the  preidding  judge. 

(SyUabna  by  the  Oourt) 

Error  £rom  superior  court,  Upson  county; 
J.  J.  Hunt,  Judge. 

Pro<eeedlng  by  the  Macon  &  Birmingham 
Bailread  Company  against  F.  J.  Williams, 
administrator,  and  others,  for  the  condenina- 
ti<m  of  a  right  of  way.  From  the  award  of  as- 
sessors both  parttes  appeal  to  the  superior 
court,  and,  a  motion  by  the  administrator  In 
such  court  for  a  new  trial  being  overruled,  be 
brings  NFOT,  Affirmed. 

The  following  Is  the  official  r^rt: 

The  Macon  &  Birmingham  Railroad  Oom- 
pauy,  desiring  to  procure  a  right  of  way  ovw 
the  land  of  the  estate  of  Laura  Jones,  deceas- 
ed, under  section  16801  of  the  Code,  which 
section  had  been  adc^yted  In  its  charter,  ap- 
pointed aa  Its  assessor  J.  S.  King.  Wiliiama, 
as  administrator  of  Laura  Jones,  appointed  as 
his  assessor  C.  A.  Norrls,  and  these  two  as- 
sessors selected,  as  provided  by  law,  H.  J. 
Wheeless  as  the  third  assessor.  These  as- 
sessors  awa.^ed  ttie  administrator  f500  as 
damagee  for  right  of  way  through  the  lands, 
the  railroad  company  to  move  the  bouses  off 
the  right  of  way  to  the  place  designated  by 
the  administrator,  the  log  house  on  north  of 
the  roadbed  not  included  or' not  required  to 
be  moved  by  the  railroad.  Both  parties  en- 
tered appeals  to  the  superior  court  The  ap- 
peal filed  by  the  railroad  company  was  tried 
at  the  July  term,  1802,  and  there  was  a  rer- 
diet  in  favor  of  the  administrator  for  $905.70. 
Whereupon  a  motion  for  new  trial  v^as  made 
and  granted,  after  which  the  appeal  Med  by 
the  railroad  company  upon  motion  waL*  dis- 
missed upon  its  failure  to  strength«i  its  Ap- 
peal bond,  thereby  leaving  the  case  to  t>e  tried 
upon  the  appeal  filed  by  the  administrator. 
The  case  coming  on  to  be  tried  at  tiie  Novem- 
ber term,  1S9S,  upon  the  latter  a^kpeal  then 
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was  a  Terdlct  for  the  administrator  for  $428.- 
50.  He  moved  for  a  new  trial,  and,  his  mo- 
tion being  overraled,  excepted. 

The  motion  contained  the  grounda  that  the 
verdict  was  cwtrarr  to  law,  evidence,  etc.; 
al8(^  that  the  verdict  was  inadequate,  and 
showed  an  undue  bias  on  the  part  of  the  Jury 
In  favor  of  the  railroad  company  and  against 
the  administrator: 

Because,  when  the  case  waa  announced 
ready,  the  attwneyB  for  the  railroad  compa- 
ny and  the  attorney  for  WilHams,  administra- 
tor, both  dalmed  and  contended  before  the 
court  for  the  right  to  open  and  conclude  both 
In  the  introduction  of  the  testimony  and  Id  the 
argummt  before  the  Jury,  the  attorney  for 
Williams,  administrator,  so  claiming  the  right 
to  open  and  omclnde  on  the  ground  that  he 
represented  the  heirs  of  l4inra  Jones,  who 
were  the  owners  of  the  land,  and  that  he 
was  the  appellant  in  the  superior  court  from 
the  award  of  the  assessors;  and  the  court 
decided  the  question  In  favor  of  the  railroad 
company,  and  allowed  It  to  open  and  conclude 
both  In  the  Introdnctlou  of  the  evidence  and 
the  argument  before  the  Jury,  the  railroad 
company  being  the  movant  in  the  original 
proceedings  to  condemn. 

Because  the  court  committed  error  in  re- 
fusing to  allow,  upon  motion  of  administra- 
tor's attorney,  A.  Weaver,  to  testify  that 
he  wdd  the  right  of  way  over  some  land  to  the 
railroad  company  which  Joined  to  the  land  of 
Laura  Jones  on  the  west  Movant  says  that 
where  there  Is  a  sale  of  land  adjacent  to  the 
property  In  controversy,  and  the  money  paid 
for  such  land  is  paid  without  the  appoint- 
ment of  assessors  or  any  compulsory  proceed- 
ings, and  that  the  sum  paid  for  such  land 
Is  paid  by  mutual  argument  and  consent.  It 
is  competent  evidence  to  go  before  the  jury 
In  estimating  the  damage  to  the  prepay  Id 
dispute;  and  he  says  that  the  court's  refusal 
to  allow  such  evidence  wben  offered  was  er- 
ror. Movant  also  bi^  that  he  expected  to 
prove  by  Weaver,  and  so  stated  to  the  court, 
that  he  received  92,500  In  cash  for  the  land 
sold  by  him,  and  that  it  was  a  mudi  smaller 
lot  than  the  right  of  way  over  the  lAura 
Jones  land. 

Because  the  cotut  committed  error  in  refus- 
ing to  allow  counsel  for  the  administrator, 
upon  his  motion  to  do  so,  to  read  a  decision 
(Railroad  Co.  v.  Mettles)  In  the  Supreme  Court 
Reports  from  77  Ga.  67C-679,  as  part  of  his 
argument  before  the  jury.  Movant  says  tluit 
his  counsel  simply  desired  to  read  the  facts 
In  that  case,  and  by  analogy  to  the  jury  that 
there  was  but  very  tittle  difference  in  the 
facts  of  die  two  cases,  only  that  one  was 
town  and  the  other  farm  property,  and  that 
the  town  property,  on  account  of  toeing  such, 
most  naturally  received  greater  damage. 

Because  the  court  committed  error  in  al- 
lowing J.  H.  Ball,  of  counsel  for  the  railroad 
company,  over  objection  of  administrator's 
attorney,  to  argue  In  his  speech  before  the 
yaij  that  should  further  damage  result  to  the 


land  In  the  event  the  railroad  company  broad- 
ened the  cut  (100  feet  right  of  way)  through 
the  land  a  distance  of  60  feet  from  the  center 
of  the  track  to  the  dwelling  bouse,  said  dwel- 
ling house  being  situated  only  52  feet  from  the 
edge  of  said  cut  as  It  now  la,  it  could  be  re- 
covered by  the  parttes  who  might  own  the 
land  at  the  time  such  work  was  done,  if 
done  at  all,  and  not  the  present  administra- 
tor. That  he  went  to  the  judge's  stand  at 
the  time  It  was  done,  and  called  the  court's 
attention  to  such  argument  by  Mr.  Hall,  and 
that  he  promised  to  cover  the  ground  in  his 
charge  to  the  jury,  but  which  fact  the  court 
overlooked,  and  neglected  and  failed  to  do. 
That  such  argument,  undenied,  was  calcu- 
lated to  greatly  influence  the  jury  In  arriving 
at  a  true  and  Just  verdict.  That  Mr.  Hall 
was  at  the  time  making  the  concluding  q;>eech 
In  the  case  before  the  jury.  The  argument 
of  Mr.  Halt  was  in  r^ly  to  the  argument  of 
attorney  of  administrator  that  the  jury  might 
look  to  such  future  use  by  the  railroad  com- 
pany In  congldorlng  the  Questlm  of  conse- 
quential damage. 

Because  the  court  committed  error  in  Oi- 
rectlng  the  attorney  for  the  administrator, 
when  he  was  making  his  speech  before  the 
jury,  not  to  so  repeatedly  ref^r  to  and  speak 
of  the  wards  of  this  administration  as  being 
"orphans,"  and  when  it  was  In  testimony  be- 
fore the  jury  that  they  w^  orphans,  and 
whtdi  testimony  was  unobjected  to  and 
never  ruled  out;  that  such  direction  by  the 
court  was  calculated  to  bias  their  minds 
against  the  said  orphans,  and  to  Influence 
their  verdict  in  tevor  of  the  railroad;  that  J. 
H.  Hall  several  times  referred  to  them  by 
name  In  his  last  speech  before  the  jury,  and 
continued  to  do  so  at  Intervals  throughout 
his  oitiire  speech,  and  that  he  received  no 
similar  direction  fnun  the  court,  as  movant's 
counsel  did.  All  of  which  he  assigns  as  er- 
ror, and  says  that  it  was  calculated  to  in- 
fluence the  verdict  of  the  Jury  against  him. 

Error  In  refusing  to  allow  the  introduction 
of  the  In^tf  ot  evidence,  or  the  same  to  be 
read  before  the  jury,  which  was  Introduced 
on  a  former  trial  of  this  case,  and  which  had 
beoi  atiprovcd  by  the  judge  of  said  court, 
the  motion  bting  made  by  the  admtnlsti-a- 
tor*B  attorney  to  so  introduce  it,  as  it  applied 
to  witnesses  named  in  this  ground,  for  the 
purpose  of  showing  that  their  testimony  on 
tliat  trial  was  very  materially  different  to 
what  it  Is  on  the  present  trial;  and  *hat 
said  brief  ot  evidence  should  have  been  ar- 
lowed  by  the  court  to  go  to  the  jury,  for  the 
purpose  of  not  only  showing  such  a  material 
difference  but  also  to  show  that  B.  A.  Mat- 
thews, one  of  said  witnesses,  knew  very 
tittle  about  the  damages  to  the  property,  but 
was  a  violent  and  willing  wltnesa  for  the 
railroad,  and  prejudiced  and  biased  In  their 
behalf.  In  a  note  to  this  ground  the  court 
states  that  all  that  transpired  relative  there, 
to  is  reported  fully  In  the  brief  of  evidence. 

Error  In  refusing  to  allow  counsel  for  the 
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admlnlstratOT  to  show  by  R.  A.  Matthewi 
that  the  pbu»  In  dlcpate  -was  ondeBliable  for 
him  to  live  at  becaoee  of  the  railroad  being 
built  throDgh  it  Movant  aUegea  that  sucih 
evldoice  would  have  bem  an  dement  of 
danu^  for  ttie  consideration  of  tho  jnry. 

Error  in  confinlns  admlnlstrator'a  counsel, 
OTer  objection,  to  cattle  of  the  owner  of  the 
place,  on  the  question  of  the  danger  of  cat- 
tle being  caught  In  the  cat  b7  passing  trains. 

Because  when  administrator's  counsel  ask- 
ed J.  R.  Laasater:  "If  you  swore  that  the 
right  of  way  before  was  worth  f 250  to  $500, 
is  It  true  that  it  was?"  the  court  said:  "It 
la  embarrassing  to  put  a  question  In  that 
way."  In  a  note  to  this  ground  the  court 
states  that  It  fs  approved  by  reference  to  the 
approved  brief  of  testimony. 

Because  the  court  refused,  upon  motion  of 
administrator's  attorney,  to  allow  the  ques- 
tion pnt  to  witness  G.  A.  Norrls,  to  wit, 
"Please  ezphiln  to  the  Jury  why  you  say  tiiat 
damage  to  the  propertyds  $1,000,  when  you, 
as  one  of  the  assessors,  said  it  was  $500." 
Movant  rays  that  he  expected  to  diow  by 
witness  that,  u  one  of  the  assessors,  he  con- 
tended for  $1,000,  and  that  tbe  $500  agreed 
to  was  a  compromise  award;  and  he  also 
says  such  fact  the  court  sbotfld  have  allowed 
him  to  explain  to  the  jury. 

Because  the  court  refused  to  allow  the 
introduction  of  the  judgment  founded  on  the 
note  In  favor  of  the  administrator  for  $150 
as  rent  for  the  year  before  the  railroad  was 
bnilt  Movant  says  be  ofTered  to  sbow  bow 
much  the  place  rented  for  before  the  railroad 
was  bi^t 

Because  the  court,  Oiver  objection,  allowed 
Sandwich,  witness  for  pUUntlft,  to  testify 
how  much  land  there  was  In  a  piece  100 
feet  by  1,100  feet  long.  Movant  says  such 
calculation  was  for  the  jury,  and  that  It  was 
Illegal  and  Irrelevant  It  was  agreed  after- 
wards that  there  were  2%  acres.  It  la  not 
stated  in  this  ground  what  objection  waa 
made  to  the  evidence  when  ofTered. 

Because  the  court  committed  error  In  al- 
lowing, over  objection  of  administrator's  at- 
torney, all  Uiat  part  of  N.  H.  Sandwich's  tes- 
timony about  tbe  passage  of  an  act  In  No- 
vember, 1880,  amending  the  charter  of  the 
Macon  &  Blrmingbam  Railroad  Company, 
and  also  as  to  matters  and  things  coming  to 
his  knowledge  on  account  of  his  relationship 
as  attorney  and  client;  and  also  as  to  tbe 
contents  of  a  bill  of  Injunction  filed  by  the 
people  of  Tbomaston;  and  also  a  mandamus 
granted  by  the  judge  of  the  Middle  circuit 
against  the  ordinary,  compelling  him  to  ap- 
point an  assessor;  and  as  to  the  contents  of 
the  decision  of  the  supreme  court  made 
about  April  14,  1890,  on  the  case;  and  also 
about  the  provlsiMi  of  the  act  about  the  town 
paying  the  difference  of  cost  In  the  two  ilaes, 
and  the  selection  of  the  engineers  to  ascer- 
tain the  cost  of  each;  and  also  as  to  certain 
moneys  being  deposited  In  the  Atlanta  Na- 
tional Bank  to  tbe  <xedit  of  said  railroad 


company.  Movant  says  there  was  higher 
and  better  testimony  of  snch  facts,  and  that 
It  was  illegal  and  Irrelevant,  but  it  was  not 
stated  in  this  ground  what  objection  was 
made  to  this  evidence  when  offered.  In  a 
note  to  this  ground  the  court  stated  that  It  la 
approved,  by  reference  to  the  approved  brief 
of  testimony  as  to  what  occurred. 

Because  movant  says  the  court  committed 
error  In  all  that  part  of  his  charge  to  the  jury 
on  the  question  of  damages  to  tbe  land;  that 
It  fails  tochai^e  what  elem^ts  of  damage  are 
to  be  considered  by  them,  and  It  also  fails  to 
charge  what  are  benefits,  such  benefits  as 
contemplated  by  tbe  law,  and  that  it  would 
be  only  certain  kinds  of  benefits  which  could 
be  set  off  against  the  consequential  damages 
resulting  to  the  land;  that  the  court  failed 
to  charge  that  noise,  vibrations,  noxious 
vapors,  Boot  smoke,  dust  cinders,  and  things 
of  that  sort  were  elements  of  damage;  and 
that  tbe  broadming  of  tbe  cut  to  tbe  extent 
of  50  feet,  or  Ihelr  fall  right  of  way,  was 
a  prospective  or  consetinentlal  damage  which 
could  be  considered  by  them,  and  that.  In 
order  to  set  off  such  damages,  there  would 
have  to  be  such  benefits  accruing  to  the  prop- 
erty that  would  amount  to  more  than  mere 
convenience  or  comfort  on  account  of  the 
location  and  operation  of  the  railroad;  that 
the  court  should  have  explained  what  are 
the  elements  of  damage  and  what  consti- 
tuted the  benefits  referred  to  In  Us  charge; 
and  that  that  part  of  his  charge  was  too 
general  and  insufficient  for  the  jury  to  under- 
stand the  rules  by  which  tbey  were  to  be 
governed,  and  rather  tended  to  confuse  than 
enlighten  them. 

Errw  in  charging:  *ln  estimating  the 
damages  you  wQl  consider  the  market  value 
of  the  property  at  the  time  of  the  apprt^rla- 
tlon,"  without  more.  Movant  says  that  such 
language  was  calculated  to  mislead  them  on 
the  question  of  what  rule  or  criterion  tbey 
should  be  governed  by  in  ascertaining  the 
damage.  It  should  have  gone  further,  and 
have  stated  the  rule  or  the  measure  of  dam- 
ages to  be  tbe  difference  In  the  market  value 
of  the  property  at  the  time  of  the  appeal 
trial  and  its  market  value  just  before  the 
railroad  was  built  the  railroad  having  failed 
to  tender  the  amount  of  the  award  or  to  file 
the  same  with  the  clerk  of  the  superior  court; 
and  that  compensation  should  be  assessed 
by  them  accordingly,  with  Interest  added  to 
such  difference.  This  ground  was  not  ap- 
proved or  disapproved,  because  the  court  had 
no  recollection  of  It,  one  way  or  the  other. 

Error  In  charging:  "You  will  inquire 
whether  tbe  construction  of  the  railroad  had 
the  effect  of  enhancing  the  value  of  the  prop- 
erty if  It  did  have  such  effect,  and  all  the  evi- 
dence should  show  the  unappropriated  prop 
erty  was  as  valuable  as  before,  that  is,  be- 
fore the  railroad  was  built;  then  the  unly 
damage  done  by  the  railroad  company  is 
the  occupying  of  a  certain  right  of  way  100 
feet  wide,  and  yon  will  find  only  damages 
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for  the  Talue  of  the  right  of  way.**  Uovant 
saya  that  It  la  not  the  actual  value  of  the 
land  taken  up  by  the  right  of  way,  but  It  la 
the  entire  damage  d<Hie  to  the  whole  prop- 
erty; that  the  Intrinsic  ralue  of  the  right  of 
way  might  be  Tery  small  as  compared  to  the 
IntrlDBlc  and  actual  damage  done  to  the 
whole  property  accruing  from  no  other  cause 
than  the  right  of  way  Itself. 

Error  In  charging:  "If  you  believe  from 
the  evidence  that  benefits  were  conferred  up- 
on the  balance  of  the  land  by  the  construc- 
tion of  the  railroad,  but  that  such  benefits 
are  not  equal  to  the  damage  done,  you  will 
deduct  the  value  of  the  benefits  from  the 
amount  of  damages,  and  find  in  favor  of  F. 
3.  Williams  as  administrator,  and  add  the 
amount  to  the  value  of  the  land  actually  ap- 
propriated as  right  of  way;  finding  a  ver- 
dict for  one  total  sum,  and  calculate  the  In- 
terest thereon,  and  add  It  to  the  other  sum; 
finding  one  sum  as  damages  for  the  actual 
approiirlatiDn,  and  such  other  damages.  If 
any,  as  you  may  find,  added."  Movant  says 
that  such  language  was  not  clear  enough  to 
be  understood  by  the  Jury;  that  It  was  too 
vague  and  uncertain. 

Because  the  court  committed  error  In  al- 
lowing, over  objection  of  attorney  of  admin- 
istrator, the  Introduction  of  the  original  peti- 
tion filed  by  F.  J.  Williams  on  October  28, 
1889,  for  permanent  lett^  of  administration 
on  the  estate  of  Laura  Jones,  deceased,  in 
which  he  aeta  up  that  she  "departed  this  life 

on  the   day  of   ,  1886,  leaving  a 

large  estate  of  real  and  personal  property, 
w<»tb  the  sum  of  f2.500.00;"  and  also  In  al- 
lowing the  order  of  appointment  attached 
thereto;  and  also  in  allowing  anothw  order 
attached  thereto,  appointing  certain  parties 
apprataera  of  the  estate.  Movant  says  the 
jcourt  erred  in  allowing  It  as  an  "admission 
'of  the  administrator  as  to  the  value  of  it 
at  that  time;"  and  he  also  says,  first,  that  it 
la  not  an  admisdon.  and,  second,  that  the 
value  of  the  estate,  especially  in  October, 
1889,  had  nothing  to  do  with  the  value  of 
the  properly  appropriated  by  the  railroad 
Just  before  it  was  built  In  August,  1890,  and  at 
the  time  of  the  trial  in  November,  1893. 
That  such  ruling  was  illegal  and  calculated 
to  bias  the  mind  of  the  Jury  against  the 
heirs,  who  are  not  bound  by  the  allegations 
in  the  petition  filed  by  a  man  who,  at  the 
time,  was  not  their  administrator  or  the  ad- 
ministrator of  their  mother's  estate,  and 
conld  not  be  such  until  the  order  of  his  ap- 
poiutmect  was  rendered;  and  that  the  order 
was  not  passed  until  December  2d  following 
after  the  petition  was  filed.  It  was  not  stat- 
ed Id  this  ground  what  objection  was  made 
to  this  evidence  when  offered. 

Milter  &  Miller,  for  plaintiff  In  error.  Gus- 
tln,  Guerry  &  Hall.  M.  H.  Sandwich,  and 
B.  li.  TlslDger,  for  defendant  In  error, 

pRB  CURIAM.   Judgment  affirmed. 


(K  Ga.  17) 

CONSTITUTION  PUB.  00.  t.  DB  LAUGH- 
TER. 

(Supreme  Court  of  Georgia.  Not.  12,  1891.) 

Btatdtb  op  IdMiTATioNs— DrsmssAii  or  Bnif^ 

Kbnbwal  in  Six  Uomt^s. 
An  action  broogbt  in  the  United  States 
drcnit  coort  for  the  Northern  district  of  Geor- 
ria,  and  dismissed  by  Aeplaintifl,  cannot,  under 
the  proTlaioDs  of  section  2932  of  the  Code,  be  re- 
newed in  the  city  court  of  Atlanta  witiitn  six 
months  after  such  dlsmissai,  so  as  to  avoid  the 
bar  of  the  statute  of  UmitatioDS,  wblcb  had  at- 
tached beftNre  tlie  second  motioD  was  teonght. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  J.  E.  De  Laughter  against  the 
Constitution  Publishing  Company.  Judgment 
toT  plslntUf,  and  defendant  brings  wror.  Be- 
versed. 

Dorsey,  Brewsto:  &  Howell,  for  plaintiff  In 
error.  Hall  A  Hammond,  for  defendant  In 
error. 

SIMMONS,  0.  J.  This  was  an  action  tai  the 
city  court  of  Atlanta  for  a  libel  alleged  to 
have  been  published  September  21,  and  Sep- 
tember 29,  1891.  The  action  was  filed  May 
26,  1893.  In  order  to  take  the  case  out  at 
the  statute  of  UnUtationa,  the  plaintiff,  by 
amendment,  alleged  that  he  bad  brought  salt 
against  the  defendant  in  the  United  States  dt^ 
cult  court  for  the  Northern  district  et  OeorglA 
on  October  13,  1891,  for  the  same  cause  ot 
action,  that  court  having  jurisdiction  of  the 
same,  and  that  the  salt  was  pmding  ther^ 
untU  May  25, 1893,  when  it  was  dismissed  by 
the  iriaintiec,  and  the  case  renewed  by  bring* 
ing  the  present  suit  within  six  months  there- 
after; this  amendment  being  predicated  up<Mi 
section  2032  of  the  Code,  which  declares  tha^ 
"if  a  plaintiff  ahall  be  nonsuited,  or  shall  dis- 
continue  or  dismiss  his  case,  and  shall  re- 
commence within  six  m<mth8,  such  renewed 
case  shall  stand  npon  the  same  footing,  as  to 
limitation,  with  the  original  case."  The  de- 
fendant moved  to  dismiss  the  declaration  as 
amended,  oa  the  ground  that  the  cause  of  ac- 
tion was  barred  by  the  statute  ot  limitations, 
and  contmded  that  this  section  of  the  Code 
does  not  apply  where  the  suit  was  commenced 
In  a  federal  cotut  and  renewed  in  a  state 
court.  The  court  overruled  the  motion,  and 
the  defendant  excepted.  The  section  abovo 
quoted  was  taken  from  the  thirty-third  sec- 
tion of  the  act  of  March  6, 1856  (Acts  1^5-66, 
p.  237),  and  that  section  of  the  act  of  1866 
was  predicated  on  the  act  of  Decanber  29, 
1847  (Cobb,  Dig.  p.  569).  Cmstruing  this 
section  of  the  Code  in  the  light  of  these  acts, 
we  do  not  think  it  applies  to  suits  brought  In 
the  federal  courts.  It  seems  to  us  to  have 
been  the  manifest  Intention  Of  the  legislature 
that  It  should  apply  only  to  state  courts,  for 
in  the  act  of  1847  it  uses  the  words  "courts  of 
this  state,"  meaning,  In  our  oplnlcm,  courts 
created  by  the  constitution  and  laws  of  this 
state,   it  confers  &  posonal- privilege  upon 
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suitors  wbo  bring  their  actions  In  courts  of 
this  state  to  renew  them  In  the  same  or  ottier 
conrtB  of  the  state  taarlng  Jurisdiction  thereof, 
where  snch  an  action  would  otherwise  be 
barred  by  the  statute  of  limitations.  While 
the  act  of  18S6  and  the  Code  both  leare  out 
the  words  'V^rarts  of  this  state,"  we  do  not 
think  the  legislature  or  the  codiflers  Intended 
to  enlarge  this  privilege  by  conferring  It  upon 
suitors  who  commence  their  actions  m  the 
federal  courts.  The  act  of  1856.  and  the  sec- 
tion of  the  Code  under  review,  were  merely 
codlfl<»tioiu  of  tiie  act  of  1847,  and  it  will 
not  beheld  that  the  codiflers  or  the  le^slatnre 
intended  to  change  the  law,  unless  that  inten- 
tion Is  clear  and  manifest.  We  think,  there- 
fore, that  the  court  erred  in  not  dismissing  the 
case.  We  are  strengthened  in  this  concln- 
85on  by  the  mllng  of  this  conrt  In  the  case  of 
Cox  T.  Ballroad  Co.,  68  6a.  448.  Judgment 
reversed. 


(96  Or.  M) 

HOTLE  et  al.  v.  EXCELSIOR  STEAM 
LAUXDRY  CO. 

(Snpreme  Ooart  of  Georgia.   Nov.  12,  1894.) 

Ikjurt  to  Employe— Dan QBnous  Ocoupatios. 
The  plaintiff  being  an  adult  engaged  In  the 
work  of  cleansing  a  machine,  an  operatioo  tiie 
danger  of  which  was  obvious  without  initmctlonB 
from  the  master,  there  was  no  negligence  in 
failing  to  give  her  warning  of  the  danger;  and, 
it  appearing  from  the  evidence  that  the  exer- 
dse  of  ordinary  care  the  mi^t  have  avoided  the 
injurr  she  sustained,  there  was  no  error  in  grant- 
ing a  nonsuit. 

(SyUabns  by  the  Oonrt) 

Error  from  city  oonrt  of  Atlanta;  Howard 
Tan  Bppa,  Judge. 

Action  1^  Ijavlnla  Hoyle  and  others 
against  the  Excelsior  Steam  Laundry  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs  Iwlng  error.  Affirmed. 

Goodwin  &  Westmoreland,  for  plalntlfb  in 
error.  JaCkson  &  Leftwich,  for  defendant 
in  erXDT. 

SIMMONS,  O.  J.  The  record  shows  that 
the  plaintiff  was  over  30  years  old  at  the 
time  of  the  Injury  complained  of,  and  that 
she  had  worked  several  months  in  the  laon- 
dry,  and  about  two  months  on  the  particular 
machine  by  which  she  was  injured.  This 
machine  was  an  Iron  cylinder,  about  the 
size  of  a  flour  barrel,  which  revolved  to- 
wards the  person  using  it,  and  was  used 
for  the  purpose  of  Ironing  tablecloths, 
sheets,  etc.  The  plaintiff  was  directed  to 
wipe  it  off  every  Monday  morning,  and  to 
do  this  while  it  was  running.  In  order  to 
perform  this  duty,  it  was  necessary  to  wrap 
a  cloth  around  her  hand,  and  in  this  partic- 
ular Instance  she  left  part  of  the  cloth  hang- 
ing down  from  her  band,  and  this  part  of 
the  cloth  was  caught  between  the  cylinder 
and  the  piece  against  which  the  articles 
ironed  were  preraed,  and  her  hand  drawn 
Into  the  mactalna  aad  Injured.   Tba  eaper- 


Intendent  had  not  warned  her  of  the  danger 
attenffing  the  work  In  which  she  was  en- 
gaged, and  this  la  tiie  main  ground  npofl 
which  she  sought  to  recover. 

It  seems  to  ns  tcom  the  description  of  this 
machine  In  the  record  that  any  person  of 
ordinary  intelligence  would  have  known  that 
It  was  dangtfous  if  proper  care  was  not 
taken  in  working  npon  It  The  plaintiff  be- 
ing an  adult,  and  having  woriced  upon  it  for 
two  months  and  having  cleaned  it  several 
times  before,  most  have  known  as  well  as 
the  superintendent  that,  if  a  part  of  the 
cloth  wrapped  around  her  hand  was  allowed 
to  hang  down,  the  cylinder  in  Its  rapid  revo- 
lutions would  be  likely  to  take  it  up  and 
draw  her  hand  Into  the  machine,  as  it  did 
on  this  occasion;  and,  when  the  danger  was 
as  obvious  to  her  as  It  was  to  him,  what  was 
the  necessity  of  his  telling  ber  that  the  ma- 
chine would  mash  her  hand  unless  she  was 
careful?  Under  this  state  of  facts,  the  fail- 
ure to  warn  plaintiff  of  the  danger  was  not 
negligence  on  the  part  of  the  defendant,  and 
the  court  did  not  err  In  granting  a  nonsuit. 
See  Engine  Works  v.  Randall,  60  Am.  Bep. 
798.  Judgment  afllrmed. 


(SBOa.  Bft 
SIMMONS  V.  COOLED6B  et  aL 
(Supreme  Oonrt  of  Georgia.   Kov.  12,  1884.) 
Lbvt  oh  Fibsonaltt  — Sale  dnsbe  Oroeb— Ab- 

SBKOB  or  JUDJE— JURtSDIOTION  OT  UR- 
DISART— NOTICB. 

1.  When  the  judge  of  the  superior  conrt  if* 
atffient  from  the  coon^  In  which  a  levy  of  an  ez- 
ecntioa  or  other  process  Issned  by  the  clerk  of 
that  court  is  madt  on  personal  property,  the  or- 
dina^r,  under  the  provisions  of  section  3ft48  of 
the  Code.  Is  the  only  Judicial  officer  authorized 
to  grant  an  oider  for  the  speedy  sale  of  such 
property,  and  an  order  for  sodi  sale  granted  hr 
the  judge  of  the  snperimr  court  of  anotner  drcnit 
is  void. 

2.  Whenever  a  speedy  sale  of  personal  prop- 
erty is  made  nnder  the  provirions  of  the  above- 
cited  section,  it  should  t^rmatively  appear  that 
two  days*  notice  of  the  applicant's  intention  to  ap- 
ply for  the  order  of  sale  was  duly  {^ven,  nnless 
the  case  falls  within  some  one  of  the  exceptions 
specified  in  tiiat  section. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pnlton  county; 
J.  H.  Lumpkin,  Judge. 

Writ  of  error  by  O.  J.  Simmons  on  a  judg- 
ment In  favor  of  F.  J.  Gooledge  &  Bro.  Re- 
versed. 

Simmons  &  Corrlgan,  for  plaintiff  in  er- 
ror. Harrison  A  Peoples,  for  defendants  In 
error. 

LUMPKIN,  J.  It  is  unnecessary  to  deal 
speclflcally  with  the  numerous  questions 
made  In  this  case.  It  turns  mainly  upon  the 
proposition  announced  In  the  first  headnote. 
Section  3648  of  the  Code  provides  In  sub- 
stance, among  other  things,  that  whenever 
any  process  Issuing  from  a  superior  conrt  Is 
levied  on  personal  property  of  a  perishable 
nature,  or  which  Is  UaUe  to  detMiorate  In 
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valne  from  keeping,  or  la  expenslTe  to  keep, 
ftnd  it  remains  In  the  hands  of  the  levying 
officer  because  of  a  failure  by  the  defendant 
to  replevy  the  same,  "upon  the  facts  being 
made  plainly  to  appear  to  the  Judge  of  the 
superior  court,  or  to  the  ordluary  of  the 
county  in  which  such  lery  ia  made,  during 
the  absence  of  the  Judge  of  said  superior 
court,"  it  shall  be  his  duty  to  order  a  sale 
of  the  property,  provided  "that  no  judicial 
officer  shall  grant  any  order  for  the  eale  of 
personal  property  where  the  defendant  in  fl. 
fa.,  or  other  process,  or  his  attorney,  has  not 
had  at  least  two  days*  notice  of  applicant's 
intention  to  apply  to  such  order,  which  no- 
tice shall  specify  the  time  and  place  of  hear- 
ing." 

The  question  Is  whether.  In  the  absence 
of  the  judge  of  the  superior  court  from  the 
county,  the  Judge  of  another  judicial  cir- 
cuit has  the  authority  to  grant  an  order  of 
sale  under  the  provisions  of  this  section,  or 
is  such  authority  then  confined  to  the  or- 
dinary of  the  county  in  which  the  levy  is 
made?  It  was  insisted  tliat  the  nonresident 
Judge  had  such  authority  by  virtue  of  sec- 
tions 247  and  248  of  the  Code.  The  first  of 
these  sections,  after  declaring  that  Judges 
of  tlie  superior  courts  have  authority  in  va- 
rious matters  not  pertinent  to  the  present 
Inquiry,  provides  generally,  In  paragraph  8, 
that  they  may  "exercise  all  other  powers 
necessarily  appertaining  to  their  Jurisdic- 
tions, or  which  may  be  granted  them  by 
law."  The  next  section  declares  that:  "The 
authority  granted  in  the  preceding  section  to 
«ach  Judge  In  his  own  circuit,  may  be  exer- 
cised by  any  Judge  of  another  circuit  when- 
ever the  resident  Judge  Is  absent  from  the 
circuit,"  etc  While  the  language  authoriz- 
ing Judges  of  the  superior  court  to  exercise 
all  xwwers  "which  may  be  granted  them  by 
law"  would  probably  be  broad  enough  to  In- 
clude the  power  mentioned  in  section  SiMS, 
and,  consequently,  to  authorize  a  nonresi- 
dent Judge  to  exercise  that  power  In  the  ab- 
sence of  the  resident  Judge,  1!  that  section 
bad  not  distinctly  provided  upon  whom  the 
exercise  of  this  authority  should  devolve  in 
case  of  such  absence,  we  are  of  the  opinion 
that,  by  deliberately  conferring  this  power 
upon  the  ordinary,  the  legislature  meant  to 
declare  that  be,  and  he  alone,  should  act 
when  the  Judge  of  the  superior  court  whose 
circuit  embraced  the  county  of  the  levy  was 
away  from  that  county.  Section  3618  of  the 
Code  became  a  part  of  our  statute  law  long 
after  the  adoption  of  sections  247  and  1248; 
and  it  Is  hardly  probable  that,  In  emu-ting 
the  law  embodied  in  section  3648,  the  legis- 
lature had  In  mind  that  they  were  confer- 
ring upon  a  judge  of  the  superior  court  au- 
thority to  grant  outside  of  bis  circuit  an  or- 
der for  the  speedy  sale  of  personal  property, 
because  of  the  broad  and  very  general  pro- 
viedoDs  in  sections  247  and  248  which  we 
have  already  pointed  out.  Certainly  there 
wa4  no  exj/tw  IntentlOD  to  extend  the  aor 


thority  conferred  by  section  24S  to  cases  aris- 
ing under  section  3G48.  It  is  far  more  rea- 
sonable to  conclude  that  It  was  Intended  to 
grant  authority  to  order  such  a  sale  to  an 
officer  who  would  most  probably  be  always 
at  hand  during  the  absence  of  the  resident 
Judges  A.t  any  rate.  It  was  distinctly  de- 
clared that,  in  the  absence  of  the  Judge  of 
the  superior  court  from  the  county,  the  or- 
dinary should  attend  to  this  business;  and, 
there  being  no  Intimation  of  a  purt>ose  to 
authorize  or  allow  any  other  judicial  offi- 
cer to  attend  to  It,  we  think  the  section  con- 
fers the  authority  exclusively  upon  the  or- 
dinary when  the  resident  judge  of  the  supe- 
rior court  is  absent  from  the  county.  It  fol- 
lows from  the  foregoing  that  the  sale  by  the 
sheriff,  at  which  the  defendants  In  error  be- 
came purchasers,  was  void,  and  passed  no 
title  to  them,  ft  having  been  made  under  an 
order  granted  by  the  judge  of  the  Stone 
Mountain  circuit,  who  had  no  legal  power 
to  grant  the  same.  In  view  of  the  provi- 
sions of  section  3G48,  recited  in  the  begin- 
ning of  this  opinion,-  it  cannot  be  doubted 
that,  even  If  the  order  had  been  granted  by 
an  officer  vested  with  full  authority  in  the 
premises,  it  should  be  made  to  affirmatively 
appear  that  the  two  days'  notice  of  the  ap- 
plicant's Intention  to  apply  for  the  order  of 
sale  was  duly  given,  unless  the  case  be  one 
which  falls  within  some  of  the  exceptions 
specified  In  that  section  where.  In  the  sound 
discretion  of  the  Judge,  a  sale  may  be  order- 
ed without  notice.  Judgment  reversed. 


(H  Ga.  126) 

DAVIS  et  al.  v.  DAVIS  et  al. 

(Supreme  Court  of  Georgia.    April  15,  1805.) 

Action  aoaisst  Exbcutor— Dbvisbk's  Creditok 
AS  Plaintiff  —  Petition  pok  Interplbadbb — 

NONBBSIDBNT  DEFENDANT— APPEARA NOB  BT  At- 
TOBNBT. 

1.  Ordinarily  there  is  no  privity  between  an 
executor  of  an  estnte  and  a  creditor  of  a  dpvisee 
under  the  will,  and,  in  order  to  sustain  an  action 
by  Buch  creditor  against  the  executor  for  a  fund 
which  would  under  the  will  belong  to  the  devisee, 
the  petition  ehould  affirmatiTely  catablish  a  priv- 
ity by  showing  some  such  lien,  chargp,  or  claim  on 
the  fund  in  favor  of  the  creditor  aa  woald  justify 
the  court  in  awarding  it  to  him  rather  than  to 
the  devisee. 

2.  It  is  essential  to  the  maintenance  of  a  pe- 
tition for  interpleader  that  there  be.  by  at  least 
two  persons,  conflicting  claims,  each  apparently 
well  founded,  to  a  fund  in  the  hands  of  a  person 
havinE  no  intprest  in  or  claim  thereon,  aud  who, 
as  bptween  thp  conflicting  claimants,  is  perfectly 
indifferent  Where,  therefore,  it  appears  that 
aa  executor  is  bein;;  sued  by  a  devispe  for  a  sum 
to  which  aho  is  entitled  under  the  will  of  the  tes- 
tator, and  a  creditor  of  such  devisee  is  liliewise 
suing  the  executor  to  recover  the  interest  of 
such  devisee  upon  an  altcped  indebtedness  due 
from  such  devisee  to  himself,  in  the  absence  of 
nllegations  in  the  petition  for  interpleader  show- 
ing dearly  how  and  ntton  what  account  the  cred- 
itor is  entitled  to  maintain  an  action  against  the 
executor  for  the  recovery  to  hia  own  use  of  the 
sum  due  the  devisee,  an  order  directing  an  inter- 
pleader will  not  be  awarded. 

3.  The  principle  above  announced  wooM  al- 
so be  applicable  when,  faf  decree  of  the  pnper 
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contt,  Uie  ri^ts  under  a  will  of  a  person  named 
therein  as  devisee,  and  all  other  claimB  of  that 
person  against  the  testator's  estate,  bad  been 
fixed  and  adjusted,  and  the  executor  directed  to 
pay  such  peraoo  a  ntecific  amonut  of  money  in 
lien  of  tibe  deriw  or  Iisuy  mentinied  in  the  wUi. 
and  in  fall  satisfaction  of  all  demands  of  that 
person  against  tbo  testator's  estate. 

4.  As  against  a  special  demurrer,  a  sworn 
allegation  oi  an  affidavit  of  noucoUosion  by  the 
person  seeking  relief  is  indispensable  to  the  main- 
tenance of  a  petition  for  Interpleader. 

5.  An  attorney  at  law  who  acknowledjres 
service  for  a  defendant,  and  who  afterwards, 
with  the  knowledge  of  the  defendant,  appears  of 
record  as  representing  him  in  the  further  proRress 
of  the  cause,  as  laae  as  such  scknowledement 
stands  nncballenged  upon  the  record,  will  be  pre- 
sumed to  hare  been  in  the  first  instence  author- 
ized to  make  It.  and  snch  acknowledgment  will 
be  treated  in  the  further  profrre«s  of  the  action 
as  personal  service  upon  the  defendant.  Where, 
therefore,  a  person  w^n  resides  beyond  the  lim- 
its of  the  Mtate  is  thus  served,  the  court  may 
thereon  proceed  to  jadgment  in  personam,  as 
thouffh  service  hed  been  rpKularly  perfected  up- 
on the  defendant  while  within  this  state,  to  the 
extent,  at  Wst.  of  binding  the  property  of  the  de- 
fendant within  this  state;  and  especially  is  this 
true  when  it  does  not  appear  that  at  the  time  of 
the  acknowledgmeat  of  service  the  defendant 
was  not  within  the  limits  of  the  state. 

(Syllabus  by  the  Court) 

Error  from  superior  coart,  Greene  county; 
W.  F.  Jenkins.  Jndge. 

Petition  by  Charles  A.  Davis,  Jr.,  and  others, 
executors  of  Charles  A  Davis,  deceased, 
against  Hart  &  Sibley,  attorneys  at  law,  and 
Mrs.  Icelia  B.  Davis,  to  enjoin  the  prosecution 
of  certain  suits  and  to  require  defendant  to 
interplead.  An  order  of  Interpleader  was 
granted,  and  Mrs.  Davis  excepted,  and,  on 
the  refusal  to  grant  an  Injunction,  the  ex- 
ecutors took  a  cross  bill  of  exceptions.  Re- 
versed on  main  bill  of  exceptions,  and  af- 
firmed on  cross  btlL 

The  following  is  the  official  report: 

The  executors  of  Charles  A  Davis  brought 
their  petition  against  Hart  &  Sibley,  attor- 
neys at  law,  and  Mrs.  Icetla  B.  Davis, 
widow  of  Charles  A.  Davis,  to  enjoin  them 
from  prosecuting  suits  they  had  brought 
against  petltiopers,  and  to  require  tbem  to 
interplead  and  establish  their  respective 
rights  to  a  fund  In  petitioners'  hands;  and 
for  direction  as  to  how  petitioners  should 
further  comply  with  a  previous  decree  touch- 
ing the  settlement  with  said  widow,  and  the 
payment  of  the  balance  of  the  indebtedness 
due  thereunder.  Hart  &  Sibley  answered, 
admitting  the  truth  of  the  facts  alleged,  and 
stating  that  they  were  willing  to  interplead 
with  Mrs.  Davis  as  to  the  fund,  but  denying 
that  their  suit  should  be  enjoined,  etc.  Mrs. 
Davis  answered:  (1)  That  at  the  date  of  the 
filing  of  the  petition  she  was,  and  has  been 
ever  since,  a  citizen  and  resident  of  Cook 
county.  III.,  and  that  the  superior  court  of 
Greene  county  has  no  jurisdiction  of  her. 
Not  waiving,  but  Insisting  upon,  said  want 
of  jurisdiction,  she  says:  (2)  That  said  su- 
perior court  has  no  authority  to  enjoin  the 
suit  filed  by  her  against  the  executors  In  the 
circuit  court  of  the  United  States  for  the 
Nortlieni  district  of  Georgia;  (?)  that  the 


petition  Is  not  stifflclent  In  law,  because  not 
supported  by  an  affidavit  of  noncoUuslon  on 
the  part  of  the  petitioners;  <4)  and  that  the 
averments  as  to  the  claim  of  Hart  &  Sibley 
show  that  they  have  no  valid  claim  against 
the  executors,  and  therefore  she  cannot  be 
held  to  Interplead  with  them.  The  court 
granted  the  order  of  interpleader  as  prayed, 
to  which  Mrs.  Davis  excepted.  The  Injunc- 
tion prayed  for  was  not  granted,  for  the 
reason  that  Mrs.  Davis  was  a  nonresident, 
and  there  would  be  no  way  of  enforcing  the 
injunction  on  this  account  To  this  ruling 
the  executors  took  a  cross  bill  of  exceptions. 
The  i»etltlon  of  the  executors  alleges  the  fol- 
lowing: Mrs.  Davis,  being  dissatisfied  with 
the  le^cy  left  her  in  the  will  of  Charles  A 
Davis,  filed  a  caveat  to  the  probate  of  the 
same,  and  filed  an  application  for  a  year's 
support  Besides,  other  differences  arose  be- 
tween her  and  the  executors  touching  her 
Interest  in  the  estate.  Growing  out  of  said 
litigations  and  disputes,  a  contract  of  set- 
tlement was  entered  Into  between  her  and 
the  executors,  whereby  It  was  agreed  that 
the  executors  should  pay  to  ber  $40,000  In 
full  settlement  and  satisfaction  of  her  In- 
terest In  the  estate,  as  soon  as  the  judg- 
ment of  the  superior  court  ratifying  this 
agreement  could  be  had,  upon  proceedings 
to  be  at  once  instituted  by  the  executors  for 
that  purpose.  This  agreement  Is  attached 
as  an  exhibit  In  compliance  with  Its  terms, 
the  executors  instituted  the  proceedings  In 
the  superior  court,  to  which  the  widow  and 
all  other  legatees  under  the  will  were  par- 
ties; and  at  the  Angnst  tenn,  1894,  a  decree 
was  rendered  ratifying  and  confirming  the 
contract  of  settlement,  and  directing  the  ex- 
ecutors to  execute  the  same.  Record  of 
these  proceedings  Is  attached  as  an  exhibit 
After  the  rendition  of  the  decree,  the  ex- 
ecutors Immediately  commenced  to  make 
payments  on  the  contract  of  settlement  as 
fast  as  they  could  realize  cash  from  the  as- 
sets of  the  estate,  until  the  amount  due 
thereunder  was  reduced  to  a  balance  of  $8,- 
607.45.  Throughout  said  litigations,  dis- 
pute and  settlement.  Hart  &  Sibley  were 
the  sole  attorneys  at  law  and  counsel  for 
Mrs.  Davis,  representing,  by  her  employ- 
ment of  tbem,  her  entire  Interests,  claims, 
and  demands  against  the  estate.  Payments 
heretofore  made  by  the  executors  under  the 
contract  of  settlement  and  decree  were,  by 
knowledge  and  consent  of  Mrs.  Davis,  made 
to  her  said  attorneys;  but  In  August,  iSM, 
shortly  after  the  last  payment  was  made, 
she  notified  the  executors  to  pay  no  more 
money  to  her  attorneys,  but  to  pay  all  the 
balance  due  directly  to  her.  On  the  other 
hand,  the  attorneys  notified  the  executors  to 
pay  the  balance  of  the  fund  to  them,  claim- 
ing that  their  client  had  agreed  that  their 
fees  should  be  taken  out  by  them  from  the 
balance  due.  Soon  afterwards  Hart  &  Sib- 
ley sued  the  executors  In  the  superior  court 
for  98,250,  besides  Interest,  claiming  that  this 
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much  of  the  balance  had  been  assigned  \o 
them  by  said  widow;  and  they  have  noti- 
fied the  executors  that  they  demand  7  per 
cent  Interest  on  their  fees,  and  that  a  suffi- 
cient sum  to  meet  such  demand  and  all 
costs  of  suit  should  be  held  fn  their  bands. 
Mrs.  Davis  has  since  brot^ht  suit  against 
the  executors  In  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Georgia  for  the  balance  in  their  hands  due 
under  the  settlement  and  decree.  They 
cannot  undertake  to  decide  the  differences 
between  the  attorneys  and  their  client,  for 
want  of  information  of  the  facts.  They, 
therefore,  cannot,  with  safety  to  tbemselTes 
and  to  the  interests  of  the  estate,  pay  out 
the  fund  or  execute  the  decree  touching  the 
settlement  with  the  widow  until  the  rl^ts 
of  bersdf  and  her  attorneys  are  Judicially 
ascertained  by  this  court  On  October  17, 
1894,  serrtce  of  this  petition  was  acknowl- 
edged by  the  attorneys  for  Mrs.  Davis  and 
by  Hart  &  Sibley.  On  November  24,  1894. 
an  affidavit  to  tbe  troth  oC  tbe  facts  stated 
In  the  petition  was  made  by  Cbarles  A 
Davis,  Jr.,  one  of  the  executors.  Two  days 
later  the  court  granted  a  rule  to  show  cause 
service  of  wtalcb  was  acknowledged  by  the 
attorneys  for  Mrs.  Davis  and  by  Hart  & 
Sibley.  On  December  11,  ISM,  the  execu- 
tors filed  an  amendment  to  their  petition, 
alleging  as  follows:  Mrs.  Davis  was  a  resi- 
dent of  Greene  county,  Oa.,  at  tbe  time  the 
executors  Instituted  the  proceedings  for  the 
^ree  ratifying  the  settlement  with  her, 
mmtlnaed  to  be  a  resident  of  that  county 
until  after  she  had  acknowledged  s«vlce  of 
said  proceedings,  and  did  not  dalm  to  have 
changed  her  restdence  till  after  the  appear- 
ance term  of  said  caB&  Since  the  roiditlon 
of  oBdA  decree^  the  amount  due  by  the 
ecutors  under  the  contract  and  decree  has, 
bgr  agreement  between  them  and  Mrs.  Davis, 
been  definitely  fixed  at  the  sum  of  98)64{UI3, 
whlcb  Includes  all  interest  up  to  the  1st  of 
November.  1894,  the  sum  stated  In  the  orig- 
Inal:petition  being  the  amount  due  without 
Interest;  and  It  was  furthw  i^greed  between 
than  and  her  that  this  b^ance  was  the  prop- 
er sum  to  be  held  by  them  till  tbe  respectlTe 
rights  of  herself  and  Hart  &  Sibley  eould  be 
jodldally  ascertained.  Petitioners  are  not 
colluding  with  any  of  the  parties  defend- 
ant in  this  case;  but  tiiey  simply  ludd  tbe 
balance  of  said  fund  because  of  the  conten- 
tlon,  set  forth  In  the  petition,  between  Mrs. 
Davis  and  her  attorneys.  They  are  ready  to 
pay  over  said  fund  to  whatevw  party  or 
parties  may  be  entitled  thereto  upon  a  final 
adjiudicatlon  of  this  cue,  and  they  should 
net  be  chargeable  with  any  further  interest 
thereon.  They  pray  to  be  allowed  to  de- 
port the  fund  with  such  custodian  as  tbe 
court  may  direct,  and  to  be  discharged  from 
further  liability  to  any  of  defendants.  They 
attach  as  an  exhibit  a  receipt  dated  Novem- 
ber. 1>  signed  by  Mrs.  Davis,  for  f3.- 
O06l  fs  a  credit  on  the  amount  due  vnd^  set- 


tlement between  her  and  tbe  executors,  rati- 
fied by  decree  of  the  superior  court  at  the 
August  term,  lS9-i>  The  receipt  further  re- 
cites: "After  allowing  said  credit  of  $3,- 
000.00,  there  remains  a  balance  due  of  $S,- 
645.53,  which  bears  Interest  from  this  date 
{Nov.  Ist  1S94)  at  the  rate  of  six  per  cent 
per  annum;  It  being  understood  that  said 
balance  is  to  be  paid  by  the  executors  of 
said  will  at  the  end  of  the  litigation  between 
myself  and  my  former  attorney,  John  C. 
Hart,  touching  our  respective  rights  to  said 
fund,  and  to  be  paid  In  accordance  with  the 
final  decree  or  judgment  of  court  settling 
tbe  rights  of  said  parties."  An  affidavit  to 
the  truth  of  the  facts  stated  in  this  amend- 
ment was  made  by  John  C  Hart,  December 

27,  vm. 

Bishop  &  Andrews  and  Marshall  J.  Clarke, 
for  plaintiffs  in  error.  H.  T.  Lewis,  Hart  & 
Sibley,  and  N.  J.  ft  T.  A.  Hammond,  for  de> 
f mdants  in  error. 

ATKINSON,  J.  The  facts  upon  which  the 
questions  wore  made  In  this  case  are  sufll- 
clently  stated  In  the  official  report  The  gen- 
eral principles  announced  In  the  first,  second, 
and  third  beadnotes  are  such  as  not  to  re- 
quire further  elaboratton  than  as  theretai  stat- 
ed. To  a  correct  ap^catlon  of  them  to  tbe 
facts  of  this  case  It  is  only  necessary  that 
the  circumstanCTS  under  wlilch  this  litigation 
arose  be  briefly  stated.  The  plaintiffs  in  the 
petition  for  Interpleader  wwe  the  executors 
upon  an  estate.  In  the  course  ot  its  admin- 
istration, a  charge  thereon  was  established  In 
favor  of  one  of  tbe  cwreqwndents  for  a  oer^ 
tain  sum  of  nvmey.  The  otbw  party  re- 
spondent claimed  that,  because  of  a  pre-ex- 
isting Uen  created  thereon  or  assignment 
thereof,  this  fund  should  be  paid  to  them 
rather  than  to  the  one  entlUed  as  devisee  un- 
der the  wilL  These  were  conflicting  claims 
to  this  fund  In  the  hands  of  tbe  executors. 
Prima  Cacle.  the  obligation  of  the  executes 
was  to  pay  to  the  devisee,  and'the  burden  of 
showing  the  contrary  would  have  been  upon 
the  other  claimant  Being  pressed,  however, 
by  both  claimants,  the  executors  filed  a  pett- 
ticm  praying  for  Interpleader.  In  this  peti- 
tion tbe  claim  <m  tbe  devisee  Is  idalnly  and 
distinctly  set  forth  In  mch  tana  as  that  this 
court  might  adjudicate  Its  merits.  The  peti- 
tion for  Interpleader  states  In  genwai  tcvms 
the  claim  of  tbe  otber  respondent,  alleges  that 
a  suit  thereon  has  been  brought  which  is  pend- 
ing In  the  superior  court,  In  which  the  peti- 
tion for  interpleader  is  filed,  and  alleging  fur- 
ther that  this  suit  against  tbem  as  executors 
plainly  and  distinctly  sets  forth  tbe  cause  of 
action  of  the  adverse  cla<inant  No  copy  ot 
this  petition  1b  attached  to  tbe  petltlonforinttt^ 
pleader,  but  leave  of  reference  Is  prayed  to  it 
as  the  court  from  time  to  time  may  require. 
Presumably  the  judge  of  the  superior  court 
had  before  him  the  original  record  of  this 
suit  at  the  tUne.  be  parsed  upon  the  aneaUoii 
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made  In  tbe  petition  Tor  interpleader,  bat  In- 
asmuch aa  it  was  not  Introduced  In  evidence 
upon  the  bearing,  nor  certifled  to  this  court 
aa  such,  and  Inasmuch  ais  no  copy  of  said  suit 
IB  attached  as  an  exhibit  to  the  petitiiHi  for 
Interpleader,  it  could  not  come  up  to  this 
court  upon  this  writ  of  error,  eitbv  as  a 
part  of  the  record  or  as  a  part  of  the  evl- 
clence.  For  this  reason,  this  court  has  not 
before  It  such  a  statement  of  the  claims  of 
these  contesting  parties  as  that  it  can  ad- 
Judge  that  the  petition  for  Interpleader  should 
have  been  allowed.  Upon  the  contrary,  ac- 
cording to  the  record  as  we  have  It  here, 
there  does  not  appear  to  be  any  valid  subsist- 
ing, substantial  claim  to  this  fund  upon  the 
part  of  any  person  adverse  to  the  claim  of 
this  devisee.  We  know  of  no  reason  why, 
apon  the  remittitur  being  entered  in  the  court 
below,  the  petition  may  not  be  so  amended 
as  to  obviate  the  difficulty  which  we  encoun- 
ter In  deciding  the  question  here.  It  is  read- 
ily conceivable  how  a  devisee,  by  assignment 
of  a  specific  portion  of  a  legacy,  or  by  the 
creation  of  Hens  thereon,  may  create  such  a 
right  In  t&vot  of  a  third  person  as  would  en- 
title him  to  assert  his  title  as  against  the 
claim  of  the  devisee,  and  we  presume  that 
if  upon  a  further  investigaticHi  of  this  matter, 
with  the  record  complete  and  the  evidence 
before  It,  the  circuit  Judge  shall  find  that  to 
this  fund  In  the  hands  of  these  executors 
there  are  adverse  claims,  each  apparently 
well  foundedt  by  two  separate  and  distinct 
persons,  he  will  make  such  order  as  will 
serve  to  protect  the  executors  against  loss. 

That  an  affidavit  of  noncoUusion  by  the 
plaintiff  In  propria  persona  is  essential  to  the 
maintenance  of  a  petition  for  interpleader  we 
do  not  think  is  open  to  serious  question,  but, 
under  our  liberal  system  of  pleadings  and 
amendments,  we  know  of  no  reason  why  the 
Judge  of  the  superior  court  may  not  allow 
this  formal  affidavit  to  be  supplied  when  this 
case  shall  again  be  reinstated  in  the  superior 
court,  and  then  proceed  to  final  Judgment  as 
though  it  had  been  originally  made. 

We  think  that,  upon  the  facts  disclosed  In 
the  record,  the  superior  court  had  Jurisdic- 
tion of  thd  person  of  this  nonresident  re- 
spondent. She  was  represented  by  attorneys 
at  law,  in  favor  of  ivhose  acts  liberal  pre- 
sumptions are  Indulged.  These  attorneys  ac- 
knowledged due  and  legal  service,  for  and  on 
behalf  of  the  def^dant,  of  this  petition  for 
interpleader,  both  of  the  petition  and  process; 
they  waived  copy  and  all  other  and  further 
service,  and  up  to  this  time  their  authority 
in  this  respect  stands  unchallenged  upon  the 
face  of  the  record..  Conceding  ereu  that 
there  Is  sufficient  evidence  of  the  nonresl- 
dence  of  this  defendant,  the  affidavit  submit- 
ted by  her  In  this  case  does  not  of  Itself  ex- 
clude the  Idei^  of  her  presence  at  the  time  nor 
an  actual  personal  direction  to  her  counsel 
to  make  tw  and  on  ief  behalf  the  acknowl- 
edgment and  waiver  upon  the  petition.  It  Is 
perfectly  consistent  iWltb  th^  affidavit  made 


by  her  that  she  was  then  and  there  present 
and  we  think  this  acknowledgmesit  affords 
sufficient  ground  and-  is  sufficient  authority 
for  the  court  to  proceed  to  Judgmsit  against 
this  respondent  as  if  upon  personal  service. 
It  is  not  necessary  for  us  to  inquire  now  and 
here  whether  a  Judgment  rendered  against 
her  nniet  such  circumstances  would  be  rec- 
ognized In  other  Jurisdictions  as  a  Judgmrait 
In  personam,  nor  is  it  necessary  to  inquii'e 
what  would  be  its  extraterritorial  efiCect;  but 
we  are  satisfied  that  a  Judgment  rendered  up- 
on such  a  service  is  so  far  a  judgment  In  per- 
sonam as  to  bind  all  the  property  of  the  de- 
fendant within  the  limits  of  this  state  and 
which  may  be  subject  to  the  jurisdiction  of 
the  courts  of  the  state  of  Georgia.  Where 
parties  litigant  once  submit  themselves  to  the 
Jurisdiction  of  the  court,  the  court  having  ob- 
tained, will  retain,  jurisdiction  of  their  per- 
sons and  property,  at  lehst  to  the  extent  of 
awarding  Judgment  in  favor  of  citizens  resi- 
dent within  this  stat^  and  will  not.  by  the 
dismissal  of  a  remedy,  compel  them  to  assert 
their  rights  In  foreign  Jurisdlctl(ms.  Judg- 
ment on  main  bill  of  exceptions  reversed. 
Jodcmeat  on  ansa  bUl  of  exceptbms  afflrmed. 


(94  Oa.  T9Q 

SIMMONS  V.  SOUTHEIBN  BANEINO  ft 

TRUST  CO.  (two  caies). 
(Sapreme  Court  of  Georgia.    Nov.  12,  1S94.) 

AonoN  ov  WaiTnii  Cohteaoi  —  JoDemHT  ar 
DsFADLT— BurrioiB^iOT  or  DsrsNSS— Bxtrt 

or  C00N8KL*8  yAMB  ON  DOCEBT. 

The  action  being  upon  an  nncondltional 
contract  in  writing,  and  the  defendant  having 
made  no  defense,  except  by  having  the  name  of 
his  counsel  marked  upon  the  bench  docket,  there 
was  no  error,  when  the  case  waa  called  for  trial, 
!n  striking  the  defense  thus  made,  and  rendering  a 
judgment  against  the  defendant;  It  appeflring 
that  the  court,  before  so  doing,  offered  to  aUow 
the  defendant  to  file  other  and  farther  defenses, 
which  he  neglectecl  and  refnaed  to  do.  While, 
under  the  rnlingB  of  tills  court,  marking  the  name 
of  defendant's  counsel  opcm  the  docket  may  have 
been  equivalent  to  filing  a  plea  of  the  general  U- 
sue.  which  wab  enough  to  amend  by,  yet,  if  no 
amendment  setting  up  an  Issuable  defense  on 
oath  was  in  fact  filed  when  the  opportunity  to  do 
so  was  presented,  as  stated,  there  was  no  obsta- 
cle to  the  renditior  of  a  judgment  hy  the  court 
against  the  defendant 
(Syllahos  by  the  Court) 

Error  ttam  dty  court  of  Atlanta;  Howard 
Tan  Epp^  Judge. 

Two  actions  by  the  Soathem  Banking  & 
Trust  Company  against  C  J.  Simmons.  Tbere 
was  a  Judgment  In  each  case  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Simmons  &  Corrigan,  for  plaintiff  in  error. 
Brandtm  ft  Arkwrlght,.£Qr  defendant  in  wror. 

LUMPKIN,  J.  In  Barrett  T.  Pasooe,  M  Qi. 
829,  17  S.  B.  117,  this  court  held.  In  effect, 
that,  even  in  an  action  on  an  nncondltional 
contract  In  writing,  the  marking  of  the  name 
of  defendant's  counsel  upon  the  Dench  docket 
at  tiie  <ap[iewiuiee  tma  preventsd  tlie  case 
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from  being  In  default,  and  was  equivalent  to 
filing  a  plea  of  the  general  issue,  to  wlilcb 
plea  any  oth^  Issnable  defense  snpportud  by 
the  oath  of  the  defendant  might  afterwards, 
at  any  stage  of  the  case,  be  added  by  amend- 
ment, subject  to  the  Imposition  of  snch  terms 
as  the  court  might  properly  Impose  in  case 
of  negligence  "in  reB[>ect  to  the  matter  of 
amendment."  The  decision  In  the  case  Just 
mentioned  was  based  upon  previous  rulings  of 
this  court,  some  of  which  are  cited  In  the 
opinion  filed  In  that  case.  The  writer  has  al- 
ways been  strongly  Inclined  to  the  opinion 
that  under  paragraph  7  of  section  4  of  article 
0  of  the  present  constitution,  which  provides 
that  "the  court  shall  render  Judgment  without 
the  verdict  of  a  Jury,  In  all  civil  cases  found- 
ed on  unconditional  contracts  in  writing, 
where  an  issuable  defense  is  not  filed  under 
oath  or  affirmation*'  tCode,  §  6145),  it  would 
have  been  better  to  hold  that  nothing  short  of 
a  written  plea,  sworn  or  affirmed  to  by  the 
defendant,  could  constitute  a  valid  defense  to 
an  action  founded  upon  an  unconditional  con- 
tract In  writing,  and  consequently  tliat  a 
mere  oral  answer,  and  the  marking  of  the 
name  of  counsel  upon  the  docket,  would  be 
DO  plea  at  all  to  snch  an  action,  nor  one  which 
could  properly  be  regarded  as  a  basis  for 
amondmont.  What  has  Just  been  said  would, 
of  course,  have  been  applicable  with  reference 
to  the  similar  provision  In  the  constitution  of 
1868,  except  that  there  the  power  of  the  court 
to  render  a  Judgment  without  a  Jury  extended 
to  "all  civil  cases  founded  on  contiact,"  where 
Issuable  defenses  were  not  filed  on  oath. 
The  Barrett-Pascoe  Case,  however,  followed 
the  precedent  established  by  repeated  deci- 
sions of  this  court;  but,  so  far  as  we  are  in- 
formed, this  court  has  never  yet  decided  that, 
in  an  action  upon  an  unconditional  written 
contract,  simply  "anawering"  when  the  case 
is  called,  and  having  the  name  of  counsel 
marked  upon  the  docket,  would,  of  itself, 
constitute  such  a  defense  as  would  prevent 
the  court  from  rendering  a  Judgment,  with- 
out a  Jury,  in  thj  plaintiff's  favor.  Certainly, 
taking  these  steps,  and  doing  nothing  more, 
would  not  be  filing  an  Issuable  defense  un- 
der oath  or  affirmation. 

In  the  first  two  of  the  cases  with  which  we 
are  now  dealing,  the  court,  before  rendering 
Judgment,  distinctly  ofTered  to  allow  the  de- 
fendant to  flic  other  and  further  defenses, 
which  he  neglected  and  refused  to  do.  In 
the  last  case  it  did  not  appear  that  any  such 
offer  was  made  by  the  court,  but  it  did  appear 
that,  up  to  and  including  the  time  when  the 
case  was  called  for  trial,  the  defendant  had 
entirely  Called  to  file  an  issuable  ietrnfe  un- 
der oath  or  affirmation,  and  that  he  made  no 
jffer  whatever  to  do  so.  Both  cases,  ihere- 
Jore,  Btaad  substantially  npon  the  same  foot- 
lag.  Surely,  the  rule  laid  down  in  the  Bar- 
rott-Pascoe  Case,  and  the  decisions  npon  which 
that  case  rests,  is  sufficiently  liberal  to  de- 
f«Ddants,  and  goes  quite  far  enough  for  their 
full  Drotectkm.   Our  jodgmenta  in  the  pres- 


ent cases  are.  we  think,  not  only  perfectly 
sound  upon  principle,  but  entirely  consistent 
with  the  rule  Just  mentioned.  It  is  proper  to 
add  that  these  cases  have  been  decided  with* 
out  reference  to  the  pleading  act  of  December 
15,  1893,  but  the  law  announced  seems  to  be 
In  harmony  with  the  spirit  and  purpose  of 
that  act.    Jud^ent  In  each  case  affirmed. 

ATKINSON,  J.,  not  presiding. 


(U  Oa.  785> 

LIVERPOOL  &  LONDON  &  OLOBB  INS. 
CO.  V.  ELLINGTON. 
(Supreme  Coart  of  Georgia.    Oct  22,  1894.) 

A88IGSMKNT  or  InSDRANCB  POLIOl — SUIT  fOS  UsB 
or  ABBIOKBB— AMENOyBlIT  OF  PRTITION— PHOOFfl 

or  Loss  —  Waivbb  —  Co!cditio!(  or  Foliot  — 
Kbbpimg  or  Books  —  BsrusAL  to  Fat  Loss  — 

Bau  Faith. 

1.  It  Is  no  cause  for  diamiasiDg,  on  motion, 
an  action  founded  upon  a  policy  of  inaurance 
which  has  been  assigned  In  writing,  that  the  as- 
signor Buefl  for  the  use  of  the  asaignee.  both  tiiese 
p.nrtiea  iteing  before  the  court  as  such  by  virtue  of 
the  petition  thus  brouijht,  and  the  petition  being 
amendable  by  striking  out  the  assignor.  A  re- 
covery may  be  had  widiout  unendmeot,  the  de- 
fect not  b^Dg  one  which  could  prejudice  the  de- 
fendant on  the  merits  of  the  litigation.  The 
plpading,  being  bad  in  form,  was  open  to  apecial 
demurrer  to  enforce  correction  by  amendment. 

2.  One  of  numerous  conditiooa  io  the  policy 
of  insurance  declared  upon  being  that  the  assured 
was  to  furnish  the  company  with  proofs  of  loss, 
and  the  plaintiff's  petition  atlesing  in  general 
terms  that  he  "has  compiled  with  all  the  condi- 
tions, precedent  to  a  recovoy,  the  petition,  on  be- 
ing amended  by  setting  out  that  the  proofs  fur- 
nished were  not  satlsmctory,  and  were  returned 
as  objectionable  and  insumdent,  that  the  com- 
pany's adjuster  absolnt^  refused  to  pay  the 
loss,  saying  that  It  would  nave  to  be  adjusted  In 
the  courts,  and  alleging  that  this  refusal  consti- 
tuted a  waiver  by  the  company  to  insist  upon  or 
require  the  plaintiff  to  furnish  the  preliminary 
proofs  of  loss  requited  by  the  policy,  and  conse- 
Queintly  he  did  not  furnish  them,"  Is  consistent 
with  itself,  and  contains  no  duplicity,  inasmuch 
as  the  amendment  qualified  and  virtually  cancel- 
ed pro  tanto  the  general  all^tion  of  compliance 
witn  all  conditions. 

3.  The  legal  evidence  of  agency  for  the  com- 
pany by  the  person  who  was  called  and  recognized 
as  an  adjuster,  and  who,  as  such,  examined  oome- 
what  into  the  loss,  beinir  wholly  uncontradicted 
and  iinanftwered,  was  sufficient;  and  the  absolute 
refusal  of  that  person  to  pay,  at  the  same  time  re- 
ferring the  assnrpd  to  the  courts  for  redress,  was. 
prinui  fade  and  onexplained,  a  waiver  on  the  part 
of  the  company  of  the  preliminary  proofs  of  loss. 
And  although  some  illegal  evidence  was  admitted 
and  some  ciror  committed  by  the  court  in  cbar> 
ging  the  jury,  both  as  to  agency  and  waiver,  the 
verdict,  save  as  to  damages  and  attorney's  fees. 
WAS  obviously  correct,  and  for  this  reason  no  new 
trial  is  nwarded. 

4.  One  of  the  stipulations  in  the  policy  heinc 
that  the  assured  bhould  "keep  a  set  of  books 
showing  a  complete  record  of  business  transacted, 
including  all  purchases  and  sales,  both  for  cash 
and  credit."  it  was  not  Indtspensable  that  the  set 
of  books  kept  should  embrace  what  is  usnally 
termed  a  "cashbook,"  or  that  the  books  sbould 
be  kept  on  any  particular  system  or  in  a  manner 
to  render  it  easy,  rather  than  slow  or  difiicuit,  to 
ascertain  the  amount  of  porcbasos  and  sales,  and 
distinguish  cash  transacuons  from  those  on  cred- 
it. It  was  enough  that  these  matters  would  be 
ascertainable  from  the  books  with  die  assistance 
of  those  who  kept  them  or  who  understood  the 
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system  OD  whieti  .tiiey  w«re  kvpt  But  the  ob- 
scuribr  or  coinplicatuHi  of  tiie  books,  and  the 
probability  of  ueir  not  being  anderatood  b;  rea- 
son of  not  being  kept  on  some  dear  and  regnlar 
ayatem,  woold  farmsh  good  cause  for  nnwiUins- 
neas  on  the  part  of  the  company  to  pay  in  full 
when  the  statement  from  the  books  furnished  to 
the  adjuster  appeared  to  him  to  show  a  much 
less  loss  than  that  claimed;  and  in  such  case  bad 
faith  in  refusing  to  pay  the  whole  should  be  treat- 
ed as  negatived  by  an  offer  to  pay  a  sum  approx- 
imating the  whole,  but  falling  short  thereof  about 
20  per  cent 

5.  There  was  no  abose  of  discretion  tn  deny- 
ing the  motion  for  a  continuance. 
(Syllabus  by  the  Court) 

Error  from  Boperior  court,  Ware  coanty; 
J.  li.  Sweat,  Judge. 

Action  by  W.  B.  ElllDgton,  to  the  use  of  an- 
other, against  the  Liverpool  ft  London  & 
Globe  Insurance  Company.  Jadgment  for 
plaintifT,  and  defendant  tulngs  enot.  Af- 
firmed. 

Atkinson,  Dunwody  &  Atkinson  and  L.  A. 
Wilson,  for  plalntWf  In  error.  W.  G.  Brant- 
ley and  John  C.  McDonald,  for  defendant  In 
error. 

SIMMONS.  J.  1.  It  appears  from  the  rec- 
ord that  on  November  1, 1892,  the  London  & 
Liverpool  &  Globe  Insurance  Company  Issued 
to  Ellington  a  policy  of  Insurance  for  the 
term  of  one  year  upon  a  certain  stock,  of 
goods  and  storehouse  In  the  towu  of  Saussy, 
Ga.  On  December  29,  1892,  the  property  In- 
sured was  destroyed  by  flre.  On  December 
30, 1892,  Ellington  made  a  written  assignment 
of  the  policy  to  the  Savannah  Grocery  Com- 
pany. Subsequently  this  action  was  brought 
by  SUIngton,  for  the  use  of  the  assignee. 
When  the  case  came  on  for  trial,  the  defend- 
ant moved  to  dismiss  the  same,  on  the  ground 
that  it  appeared;  from  the  allegations  in  the 
declaration  that  Ellington  had  no  legal  title 
nor  any  equitable  interest  In  the  policy,  and 
hence  no  action  could  be  maintained  by  him 
either  for  himself  or  for  the  use  of  the  Sa- 
vannah Grocery  Company.  Tbls  motion  was 
overruled,  and  the  def^dant  excepted. 

It  Is  undoubtedly  true  that  sound  principles 
of  pleading  require  that  an  action  shall  be 
brought  by  the  person  having  the  legal  in- 
terest therein,  and  this  action  should  have 
been  brougjit  by  the  assignee  without  Elling- 
ton as  a  party.  If  the  defendant  had  demur- 
red apecially  npon  the  ground  that  Ellington 
was  not  entitled  to  Institute  the  action,  the 
court  should  have  dismissed  It,  unless  the 
declaration  was  amended  by  striking  there- 
from the  name  of  Ellington  as  piaintifiF.  One 
of  the  objects  of  special  demurrer  to  a  dec- 
laration is  to  require  the  plaintiff  to  amend 
the  declaration  tn  matters  of  form,  and.  If  he 
refuses  to  amend,  the  court  may  dismiss  the 
action.  But  a  motion  to  dismiss  au  action 
for  Improper  joinder  of  parties  is  a  diCferent 
thing  from  a  special  demurrer,  which,  as 
above  indicated.  Is  predicated  on  the  theory 
that  the  declaration  needs  amendment  in  mat- 
ter of  f<ffin,  whUfi  the  motion  to  dlamlas  la 


npon  the  theory  that  the  action  cannot  pro- 
ceed at  all,  because  there  la  no  cause  of  ac- 
tion. While  It  wonld  have  been  better  plead- 
ing to  have  brought  this  action  In  the  name 
of  assignee,  yet,  as  against  a  motion  to  dis- 
miss, the  court  did  not  err  In  allowing  the  ac- 
tion to  stand.  The  fact  that  the  names  of 
the  assignor  and  the  assignees  were  both  In 
the  declaration,  one  suing  for  the  use  of  the 
other,  did  not  make  It  void,  so  that  no  recov- 
ery could  be  had  thereon.  It  could  have 
been  amended  at  any  time  by  striking  the 
name  of  the  assignor,  and  the  rights  of  the 
defendant  were  not  prejudiced  by  bavlng  both 
parties  before  the  court  Any  defense  the  de- 
fendant may  have  had  could  have  been  sot 
up  as  well  with  the  declaration  In  this  form 
as  it  could  have  been  if  the  assignee  had 
sued  alone;  and  a  judgment  in  the  case 
would  bind  both  the  assignor  and  the  as- 
signee. What  substantial  difference,  then, 
could  the  bringing  of  the  suit  In  this  form 
make  to  the  defendant  If  none  of  Its  rights 
were  prejudiced  thereby?  See  Gllmore  v. 
Bangs,  55  Ga.  403;  Cheese  Co.  v.  Smith 
(March  term,  IS&l)  20  8.  E.  106. 

2.  One  of  the  conditions  of  the  policy  de- 
clared upon  was  that  If  the  property  should 
be  destroyed  by  fire,  the  Insured  should  fur- 
nish the  Insurance  company  with  proofs  of 
loss  within  a  specified  time.  The  original 
declaration  alleged  that  the  plaintiff  had 
"complied  with  all  the  conditions  precedent 
to  a  recovery."  On  the  trial  of  the  case  the 
plalntlfl  was  allowed  to  amend  his  declara- 
tion by  alleging  that  the  proofs  furnished 
were  not  satisfactory,  and  were  returned  as 
objectionable  and  insufficient;  that  the  com- 
pany's adjuster  absolutely  refused  to  pay  the 
loss,  saying  that  it  would  have  to  be  ad- 
justed In  the  courts;  and  that  this  refusal 
constituted  a  waiver  by  the  company  of  its 
right  to  insist  upon  or  require  the  plaintiff 
to  furnish  the  preliminary  proofs  of  loss  re- 
quired by  the  policy,  and  consequently  he  did 
not  furnish  them.  The  defendant  demurred 
to  the  amendment,  and  to  the  entire  declai'a- 
tlon,  upon  the  grotmd  that  the  declaration  as 
amended  was  double,  and  that,  because  of 
duplicity,  the  plaintiff  should  be  put  to  his 
election  thereon.  The  court  overruled  the  de- 
murrer, and  refused  to  compel  the  plaintiff  to 
^ect  and  to  these  rulings  the  plaintiff  except- 
ed. This  amendment  did  not  change  the 
cause  of  action,  as  was  Insisted  upon  by  coun- 
sel for  the  plaintiff  in  error.  The  cause  of 
action  was  a  breach  of  tlie  contract.  The 
amendment  related  to  the  manner  of  proof. 
In  the  original  declaration  the  plaintiff  al- 
leged that  he  had  complied  with  all  the  con- 
ditions of  the  policy.  In  the  amendment  he 
averred  that  he  had  not  complied  with  cer- 
tain of  those  conditions,  because  the  defend- 
ant had  waived  compliance.  This,  in  our 
opinion,  meant  that  he  abandoned  that  part 
of  the  original  declaration  which  alleged  com- 
pliance with  the  condltl<Mta  referred  to,  and 
I  would  not  rely  upon  it,  tmt  woDld  qpon 
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tb»  walT^.  Where  a  pl^titE,  having  aveiv 
red  In  his  orlgtnal  decIaraUoa  his  ability  to 
prove  a  certain  state  of  facts,  subsequently 
amends  It  by  alleging  another  state  of  facts 
Inconsistent  with  the  first,  he  abandons  or 
cancels  the  first  averment,  and  It  Is  virtually 
stricken  by  the  allowance  of  the  amendment 
The  better  practice  would  be  to  take  an  order 
striking  the  first  allegation  from  the  declara- 
tion, or  else  enlarge  the  amendment  so  as  ex- 
pressly to  expunge  that  allegation  or  substi- 
tute the  new  matter  for  It. 

3.  There  was  evidence  to  the  effect  that, 
after  the  fire,  one  O'Connor  visited  the 
place  where  it  occurred,  and  that  the  agent 
who  had  Issued  the  policy  recognized  him 
as  an  adjuster  of  the  company,  and  as  such 
be  examined  somewhat  into  the  loss.  This 
evidence  was  wholly  uncontradicted  and 
unanswered,  although  O'Connor  and  this 
agent  were  present  at  the  trial,  and.  In  our 
opinion,  was  sufficient  proof  of  O'Connor's 
agency  for  the  company.  The  record  fur- 
ther discloses  that  he  negotiated  with  the 
insured  in  regard  to  the  payment  of  the  loss. 
Instructed  him  how  to  make  proofs  of  loss, 
and  the  proofs  were  sent  to  him,  and  re- 
turned by  him  as  insufi3cient,  and  finally  be 
refused  absolutely  to  pay  the  loss,  and  re- 
ferred the  Insured  to  the  courts  for  redress. 
These  facts,  unexplained,  constituted  prima 
facie  a  waiver  on  the  part  of  the  company 
of  the  preliminary  proofs  of  loss.  Although 
some  illegal  evidence  was  admitted,  and 
some  error  committed  by  the  court  in  char- 
ging the  Jury,  both  as  to  agency  and  waiver, 
we  are  satisfied,  after  a  careful  examina- 
tion of  the  evidence  In  the  record,  that  the 
verdict  was  correct,  save  as  to  damages  and 
attorney's  fees;  and  as  the  case,  under  the 
evidence,  could  have  no  other  legal  result 
than  a  verdict  for  the  plaintiff,  we  decline 
to  award  a  new  trial,  bat  direct  that  the 
damages  and  attorney's  fees  be  written  off 
from  the  judgment. 

4.  At  the  conclusion  of  the  plaintiffs  evi- 
dence, the  defendant  moved  for  a  nonsuit 
One  of  the  grounds  of  this  motion  has  al- 
ready been  dealt  with  as  a  ground  of  the 
motion  to  dismiss  the  action;  namely,  that, 
prior  to  the  Institution  of  the  action,  Elling- 
ton had  parted  with  his  entire  interest  In  the 
policy.  Of  course,  if  this  was  not  sufficient 
as  a  ground  for  the  motion  to  dismiss  the 
action,  which  Is  In  the  nature  of  a  general 
demurrer,  It  is  not  sufficient  as  a  ground  for 
nonsuit  The  second  ground  of  the  motion 
for  nonsuit  was  that  tlie  plaintiff  had  cove- 
nanted to  "keep  a  set  of  books  showing  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases  and  sales  both  for 
cash  and  credit,"  as  stated  in  the  policy, 
and,  in  the  event  of  a  failure  to  produce  the 
same,  the  policy  to  be  void;  and  that  he 
had  failed  to  keep  a  set  of  books  or  to  pro- 
duce the  same  showing  his  cash  sales,  and 
tliwefore  tiie  action  could  not  be  main- 
tained.  The  racord  dlacknefl  that  the  plain- 


tiff did  keep  a  set  of  books.  In  which  were 
entered  his  purchases  and  sales,  both  for 
cash  and  on  credit,  and  tliat  he  kept  a  cash 
account,  though  he  did  not  keep  wliat  la 
usually  termed  a  "cashbook,"  showing  dally 
cash  sales  or  a  distant  record  of  merchan- 
dise sold  for  cash.  The  platntiCT  and  his 
bookkeeper  testlfled.  however,  that  they 
could  ascertain  and  did  ascertain  from  these 
books  the  amount  of  cash  and  credit  sales. 
Under  the  clause  referred  to,  it  was  not  in- 
dispensable that  the  books  kept  should  em- 
brace what  is  usually  termed  a  "cashbook," 
or  that  the  books  should  be  kept  on  any  par- 
ticular  system.  It  was  sufficient  If  the 
I  books  were  kept  In  such  manner  that,  with 
I  the  assiatance  of  tho^  who  kept  them  or 
understood  the  system  on  which  they  were 
kept,  the  amount  of  purchases  and  sales 
could  be  ascertained,  and  cash  transactions 
distinguished  from  those  on  credit,  although 
It  might  be  slow  and  difficult  to  do  this. 
The  plaintiff  and  his  bookkeeper  having  tes- 
tified as  above  stated,  and  the  books  them- 
selves being  before  the  Jury,  the  court  did 
not  err  in  refusing  a  nonsuit  on  this  ground. 
The  fact,  however,  that  the  books  were 
complicated  and  difficult  to  be  understood, 
by  reason  of  their  not  being  kept  on  some 
clear  and  regular  system,  afforded  a  good 
reason  on  the  part  of  the  company  for  being 
unwilling  to  pay  In  full  when  the  statement 
from  the  books  furnished  to  the  adjuster  ap- 
peared to  him  to  show  a  much  less  loss  than 
that  claimed  by  the  plaintiff.  The  evidence 
shows  that  it  took  the  person  who  kept  the 
books  a  long  time  to  show  how  much  of  the 
goods  were  sold  for  credit  and  how  much 
for  cash,  and  that  to  do  this  he  had  to  re- 
sort to  complicated  calculations.  Under  this 
state  of  facts,  we  think  It  was  not  bad 
faith  for  the  agent  to  refuse  to  pay  the 
whole  of  the  loss  claimed.  The  fact  that, 
under  these  clrcumstancea,  he  offered  to  pay 
fonr-flftha  of  the  amount  claimed,  should  It- 
self negative  bad  faith  on  the  part  of  the 
company.  The  verdict  was  wrong,  there- 
fore, in  so  far  as  it  awarded  damages  and 
attorney's  fees  against  the  defendant 

6.  Under  the  facts  there  was  no  abuse  of 
discretion  in  denying  the  motion  for  a  con- 
tinuance. Judgment  afBrmed,  with  dlree- 
tlon. 


(H  Oft.  799) 
HIGHT  V.  BARRETT  et  al. 
Supreme  Court  of  Georgia.    Nov.  12,  1894.) 

Pleading  Act— Cohbtbcctios  — Absbkoh  of  D»- 

VBNSE. 

The  principsi  object  of  the  pleadinK  act  of 
1893  is  to  dispense  with  trials  where  there  is 
nothing  to  tr7,  and  to  restrict  trial  to  issues  ac- 
i  tually  raised  between  the  parties.  Hence,  when 
no  defense  whatever  is  filed,  every  essential  aver- 
ment of  fact  distinctly  and  plainly  made  in  idain* 
tiff's  petition  is  to  be  taken  as  luima  fode  tnu, 
because  not  denied  by  answer*  nor  any  excuse 
rendttred  for  falling  to  deny. 
(Syllabus  by  die  OourL) 


Digitized  by  Google 


BflGHT  V.  BARRETT. 


1009 


■  Error  from  dty  cotnt  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Barrett  ft  Bradley  against  James 
L.  Hlght  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Hnlsey  &  Bateman  and  HUlyer.  Alexander 
k  Lambdln,  for  plaintiff  in  error.  E.  M.  ft 
O.  F.  Mltcbell,  for  defendant  in  error. 

ATKINSON,  J.  In  accordance  with  the 
act  of  1893,  which  regulates  the  method  of 
pleading  in  civil  actions  In  this  state,  the 
plaintiff  bi-ought  his  action  in  the  city  court 
of  Atlanta  for  damages  for  the  nonperform- 
ance by  tbe  defendant  of  a  contract  for  the 
purchase  of  certain  real  estate,  by  reason 
whereof  he  was  prevented  from  earning  cer- 
tain commissions  which  otherwise  he  would 
have  earned,  and  to  wblcfa  he  was  entitled 
under  his  agreement  with  the  defendant 
This  action  was  properly  framed  In  accord- 
ance with  the  terms  of  the  act  referred  to; 
each  averment  of  fact  was  plainly  and  dis- 
tinctly made.  In  orderly  paragraphs,  logical- 
ly stated,  each  In  its  appropriate  place;  and 
the  whole  presented  a  perfect  cause  of  ac- 
tion. Of  the  day  set  for  the  call  of  tbe  ap- 
pearance docket  the  court  gave  due  notice, 
and>  this  cause  being  then  called  In  Its  r^- 
ular  order,  and  no  defense  being  filed,  the 
same  was  marked  In  default  Afterwards, 
when  the  cause  was  reached  In  Its  order, 
the  court  without  the  plaintiff  having  intro- 
duced any  evidence  in  support  of  his  declara- 
tion. Instructed  the  jury  to  return  a  verdict 
in  his  favor.  A  motion  for  a  new  trial  was 
made  upon  the  ground  that  "the  verdict  was 
obtained  without  submitting  to  the  court 
and  Jury  any  evidence,  and  was.  taken  with- 
out any  proof  whatever,  and  is,  therefore, 
void."  This  motion  was  overruled,  and  the 
question  Is  now  for  the  first  time  presented 
whether  snch  a  TOEdtet  could  be  legally  rra* 
dered. 

Prior  to  the  passage  of  the  act  under  which 
this  suit  was  brought,  there  were  only  two 
cases  In  which,  upon  causes  of  action  cog- 
nizable In  common-law  courts,  a  Judgment 
or  verdict  could  be  entered  against  the  de- 
fendant without  formal  proof  of  plaintiff's 
demand  either  before  the  court  or  Jury. 
One  of  these  was  where  tbe  defendant  ap- 
peared and  entered  a  formal  coufesslon  of 
Judgment  The  other  was  where,  being 
sued  upon  an  open  account  and  the  writ  be- 
ing served  personally,  he  failed  to  api>ear 
and  plead  at  the  first  term.  In  snch  case 
the  court  was  required  to  enter  a  default 
against  the  defendant,  and  thereafter  the 
plaintiff  was  allowed  to  take  a  verdict  with- 
out further  proof,  upon  the  confession  Im- 
plied from  his  failure  to  defend.  The  act 
now  under  consideration  marks  a  new  era 
In  the  law  of  pleading  In  this  state.  It 
makes  a  sweeping,  far-reaching,  and  radical 
change  in  the  old  order  of  things.  It  re- 
■torea  In  a  new  form  some  <tf  tbe  beat  prln- 
T.2l8.B.no.l3— 64 


ciples  of  the  andent  comlnon-Iaw  rules  of 
pleading,  and  blends  with  them,  to  some  ex- 
tent, the  remedial  procedure  of  courts  of 
chancery.  It  prunes  away  tbe  refined  sub* 
tleties  of  tbe  special  pleader,  presenting  in  a 
simple,  tangible  form  the  real  vital  issues 
necessary  for  consideration  In  determining 
the  rights  of  litigants.  The  legal  profession 
Is  slow  to  accept  such  striking  innovations 
npon  rules  of  civil  procedure  to  which  It  bab 
been  long  accustomed,  and  to  which  It  has. 
In  a  certain  sense,  become  endeared.  It  Is 
disi>osed  to  look  with  suspicion,  and,  in  many 
instances.  Justly  so,  uiH>n  tbe  modem  law 
reformer,  who,  without  the  sllghest  reference 
to  the  symmetry  or  permanence  of  a  judicial 
system,  seeks  to  invent  some  new  statutory 
remedy  for  the  enforcement  of  every  sup- 
posed right,  instead  of  leaving  such  matters 
for  determination  under  general  and  uniform 
rules  of  procedure.  But  the  statute  now  un- 
der review,  though  It  may  shatter  some  Idols, 
Is  so  salutary  in  Its  effect,  so  simple  and 
easy  of  understanding,  so  highly  remedial  in 
Its  operation,  and  so  eminently  beneficial  and 
Just  in  its  purposes,  it  cannot  but  commend 
Itself  to  the  favor  of  the  profession.  It  Is 
not  perfect  in  all  Its  details,  but  whatever 
defects  may  exist  may  easily  be  remedied  by 
tbe  general  assembly.  At  all  events.  It  Is 
tbe  law,  and  this  court,  In  dealing  with  (t, 
will,  at  tbe  outset  endeavor  so  to  interpret 
its  provisions  as  to  give  full  expression  to 
Its  remedial  features.  It  Is  neither  to  be 
so  strictly  construed  as  to  the  bearing  and 
determination  of  exceptions  to  declaration 
or  plea,  timely  made,  as  to  deprive  the  court 
of  all  dlS(^ion  as  to  the  proper  time  for 
the  determination  thereof,  nor  in  such  man- 
ner as  to  revolutionize  the  order  of  pleading 
which  has  heretofore  obtained;  nor  Is  it  to 
be  so  liberally  construed  in  favor  of  dilatory 
defendants  as  to  deprive  the  diligent  plain- 
tiff of  the  advantage  resulting  to  falm  from 
a  failure  upon  the  part  of  the  defendant  to 
timely  plead.  Let  us  consider  what  the 
right  of  such  a  plaintiff  is.  Assuming  that 
iie  has  In  all  respects  compiled  with  the  re- 
quirements of  this  act  he  is  entitled  to  have 
the  defendant  appear  at  the  fijst  term,  and 
demur  or  plead  to  the  action.  If  no  demur- 
rer Is  filed,  or,  being  filed.  Is  thereafter  over- 
ruled, he  must  then  make  answer  to  each 
averment  of  fact  stated  in  the  declaration, 
and,  falling  this,  the  plaintiff  Is  entitled  to 
have  a  judgment  or  verdict  (as  the  cause  of 
action  may  be  upon  an  unconditional  con- 
tract In  writing  or  otherwise)  pro  confesso. 
Should  the  defendant  appear  and  plead,  such 
avermeut^s  of  fact  only  are  to  be  so  taken 
as  the  defendant  neither  denies  nor  alleges 
his  Inability,  for  want  of  Information,  either 
to  admit  or  deny.  The  act  carefully  guards 
the  rights  of  each  of  the  parties,  and,  saving 
only  that  the  declaration  is  not  required  to 
be  sworn  to  (an  omission  which  the  general 
assembly  might  wisely  correct),  It  closely 
raaemblee  proceedings  tn  equity  where  dls- 
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covery  Is  prayed,  and  the  defendant  falls 
to  answer.  With  this  understanding  of  the 
act,  how  stands  this  plaintiff  In  error?  The 
ttclt  against  blm,  as  we  have  seen,  was 
brought  upon  a  liquidated  demand  In  strict 
compliance  with  the  statute.  He  was  duly 
served.  He  failed  to  appear  and  plead.  Un- 
der this  condition  of  affairs,  no  alternative 
was  left  for  the  court  save  to  take  as  con- 
fessed the  plaintiff's  declaration,  and  direct 
a  verdict.  The  Judgment  overruling  the  mo- 
tion for  new  trial  was,  therefore,  corrrect 
Judgment  affirmed. 


(94  Oa.  780) 

SAVANNAH,  F.  &  W.  RT.  GO.  et  al.  t. 
ATKINSON. 

(Supreme  Court  of  Georgia.    Oct.  22.  1894.) 

AVBItDMBHT  OF  PbTITIOW  — CBASOB  IN  PbATKR— 

Appbab&ncb— Action  against  Railkqad  Coh- 
PANT— Vbsue— Dbbd  ofHiodt  op  Wat— Abak- 

DUNUENT  OF  ROAD  —  KbMBDY  07  LaNDOWSEK. 

1.  A  petition  cast  in  the  form  of  a  bill  in 
equity,  and  addressed  to  the  judge  of  the  Biiperior 
court  by  name,  and  also  to  the  superior  court  of 
the  county,  is  amendable  by  expunging  from  the 
address  everything  but  to  the  supt'rior  court  of 
the  county,  and  by  striking  ont  the  word  "ora- 
tor" wherever  it  occurs,  and  inserting  the  word 
"petitioner,"  and  by  dmagiDg  the  pmyer  for  sub- 
poena to  a  prayer  for  process. 

2.  Tlie  absence  of  process  ia  immaterial 
where  the  defendants  have  appeared  and  demur- 
red genera]^  to  the  merits  of  the  petition.  Aft- 
er the  hearing  and  overruling  of  spdi  demurrer, 
it  is  too  late  to  move  to  dismiss  the  action  for 
the  want  of  process  or  service. 

3.  As  to  the  cases  provided  for  by  section 
3406  of  the  Code,  the  reaidouce  of  a  railroad  cor- 
poration is.  for  tbe  purposes  of  suit  against  it. 
whether  the  cause  of  action  be  legal  or  equitable, 
or  partly  one  or  partly  the  other,  no  less  in  the 
various  connties  in  which  its  hne  of  railroad  is 
located  than  iu  the  county  in  which  it  keeps  its 
principal  ofhce  or  place  of  business,  and  it  ac- 
quires this  hre.idtb  of  residence  as  soon  as  its 
line  is  permanently  defined  and  the  work  of  con- 
struction commenced:  nor  is  its  residence  in  any 
given  county,  after  being  once  acquired,  lost  by 
abandoning  work  in  that  county,  or  even  abandon- 
ing and  suspending  operations  throughout  the 
entire  line.  Wbere  the  consideration  of  a  deed 
conveying  a  right  of  way  to  a  railroad  company 
was,  as  cxpresstd  in  the  deed  itself,  the  benefits 
which  were  expected  to  accrue  to  the  landowner 
from  the  conetiuction  of  the  contemplated  rail- 
road, and  there  was  an  express  promise  on  the 
part  of  the  company  to  construct  the  road,  by 
virtue  of  which  promise  tlie  conveyance  was  pro- 
cured, and  also  a  parol  Hcense  to  cut  cross-ties  in- 
duced, a  breach  of  the  contract  by  failing  to  con- 
struct the  road,  abandoning  work  upon  it,  and  sell- 
ing out  to  a  rival  company,  with  intent  that  the 
whole  enterprise  sbould  be  suppressed  and  for- 
ever abandoned,  constitutes  a  cause  of  action  in 
behalf  of  the  landowner  to  the  extent,  at  least, 
of  having  decreed  i  cancellation  of  the  convey- 
ance, and  of  having  awarded  to  Iiim  couipensa- 
tioH  for  any  damage  done  to  the  land  by  scverjug 
timber  and  cross-tiea  therefrom,  and  digging  up 
the  soil,  or  by  other  means,  while  the  work  of 
construction  was  in  progress;  and,  inasmuch  as 
the  alleged  purchase  made  by  the  second  com- 
pany of  tbe  first  would  render  the  second  com- 
pany interested  in  any  decree  of  cnncellution 
which  could  be  maile,  this  comjumy  is  a  proper 
party  defendant  lo  the  action,  ouil.  under  the  act 
of  lS85.  may  rightly  be  made  a  party  out  of  the 
coDDtr  of  Its  teaideno^  the  suit  bong  appropri- 


ately located  with  reference  to  jurisdiction  over 
tiie  other  company. 
(Syllabus  by  tbe  Coort.) 

Error  from  superior  court,  Camden  county; 
J.  L.  Sweat,  Judge. 

Action  by  Burwell  Atkinson  against  the 
Savannah,  Florida  &  W^tern  Railway  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Goodyear  &  Kay,  Erwin,  Du  Bignon  &. 
Chlsbolm,  and  W.  L.  Glay,  for  plaintiffs  in 
error.  S.  C.  Atkinson  and  S.  R.  Atkinson, 
for  defendant  In  error. 

SIMMONS,  J.  1,  2.  The  act  approved  Oc- 
tober 24,  1887,  requires  tbat  "all  civil  suits 
begun  In  a  superior  court  of  this  state, 
founded  on  a  legal  or  equitable  cause  of  ac- 
tion, for  a  legal  or  equitable  remedy  or  both, 
shall  be  commenced  by  a  petition  addressed 
to  said  court,"  and  that  "the  form  of  process 
to  tbe  petition  referred  to  above  shall  be 
that  at  present  required  in  actions  at  law." 
Acts  1SS7,  p.  64.  A  year  after  the  adoption 
of  this  act,  a  bill  was  filed.  In  the  old  form 
of  equity  pleading,  addressed  to  tbe  Judge  of 
the  superior  court  by  name,  and  also  to  the 
superior  court  of  the  county,  and  praying 
for  subpoena  Instead  of  process.  The  de- 
fendants demurred,  generally,  on  the  ground 
that  no  cause  of  action  was  set  forth,  and 
upon  the  special  ground,  among  oth^,  tbat 
the  plaintiff  In  bringing  this  bill  had  failed 
to  comply  with  tbe  act  above  referred  to. 
that  the  bill  was  not  properly  addressed, 
and  that  no  process  was  issued  tbereon. 
The  plaintiff  thereupon  moved  to  amend  by 
striking  out  the  address  of  the  Judge,  and 
by  striking  out  the  word  "orator"  and  Insert- 
ing "petitioner,*'  and  by  changing  the  prayer 
for  subpoena  to  a  prayer  for  process;  also 
to  amend  the  process,  which  was  addressed 
to  the  defendant,  by  adding  an  address  to 
tbe  sheriff  of  tbe  county  or  bis  lawful  dep- 
uty. These  amendments  were  allowed,  over 
the  objection  of  the  defendants.  The  de- 
fendants then  moved  to  dismiss  the  cause 
for  want  of  proper  service,  and  this  motion 
was  overruled.  Under  onr  Code  and  thh 
practice  prevailing  In  this  state,  the  court 
did  not  err  In  allowing  the  plaintiff  to  amend 
by  strlkiug  out  the  address  of  the  Judge,  and 
by  striking  out  tbe  word  "orator"  and  Insert- 
ing "petitioner"  In  lieu  thereof,  and  by 
changing  the  prayer  for  subpoena  to  a  pray- 
er for  process.  That  this  kind  of  amend- 
ment could  be  made  was  decided  In  the  case 
of  De  Lacy  v.  Hurst,  83  Ga.  223,  9  S.  E.  10S2. 
So  far  as  tbe  want  of  process  Is  concerned, 
the  proper  mode  of  taking  advantage  of 
such  a  defect  was  by  a  motion  to  dismiss, 
and  not  a  demurrer;  and  after  tbe  dctfend- 
antB  had  appeared  and  demurred  generally 
to  the  petition  as  presenting  no  cause  of  ac- 
tion, and  the  demurrer  had  been  overmied, 
It  was  too  late  to  move  to  dismiss  the  action 
for  want  of  process  or  service.  To  demur 
generally  to  a  petition  ai  presaitlns  no 
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cause  of  action  Is  to  plead  to  the  merits. 
Lyons  t.  Bank,  86  Ga.  485, 12  S.  E.  882. 

3.  The  petition  was  filed  in  tbe  connty  of 
Camden  against  tbe  Bast  Georgia  &  Florida 
Railroad  Company  and  the  Savannah,  Flor- 
ida &  Western  Railway  Company.  It  ap- 
pears from  the  allegation  in  the  petition  that 
the  former  of  these  companies,  having  ob- 
tained a  charter  anthortdng  it  to  build  a 
railroad  In  the  county  of  Camden,  com- 
menced work  upon  Its  line  of  road  therein, 
cleared  its  right  of  way,  made  excavations, 
cut  cross-ties  and  established  agencies  in 
the  county,  and  that,  while  the  work  was 
In  progress,  the  contract  upon  which  the  suit 
Is  founded  was  entered  into  between  the 
company  and  the  plaintiff,  to  be  perfonned 
In  that  county.  One  of  the  grounds  upon 
which  the  defendants  demurred  to  the  peti- 
tion was  that  It  showed  upon  its  face  that 
the  jurisdiction  thereof  was  In  Chatham 
county,  and  not  In  Camden  county,  the  prin- 
cipal office  and  place  of  business  of  the  de- 
fendants being  In  the  former  county.  It 
was  contended  that,  this  being  an  equitable 
proceeding,  the  constitution  (Code,  !  5169) 
required  that  it  should  be  brought  In  the 
county  in  which  the  defendants  resided,  and 
that  the  defendants  resided  where  their 
principal  office  or  place  of  business  was  lo- 
cated. Under  our  Code,  all  railroad  compa- 
nies are  residents,  for  purposes  of  suit 
against  them,  in  every  county  through  which 
the  road  runs,  whether  the  cause  of  action 
be  legal  or  equitable,  or  partly  the  one  and 
partly  the  other.  Code,  S  340G;  Watson  v. 
Railroad  Co.,  91  Ga.  222. 18  S.  E.  306.  Such 
corporations  are  treatures  of  the  state,  and 
the  constitutional  provision  above  referred 
to  does  not  preclude  the  legislature  from  fix- 
ing their  place  of  residence  In  this  manner. 
Another  paragraph  of  the  constitution  (Code, 
S  5172)  declares  that  "all  other  civil  cases 
shall  be  tried  in  the  county  ^-bere  the  de- 
fendant resides,"  yet  this  court  has  held 
uniformly  since  the  passage  of  the  act  of 
1855,  embodied  In  section  3406,  supra,  that 
a  railroad  company  may  be  sued,  under  this 
act.  In  a  different  county  from  that  In  which 
Its  principal  office  Is  located,  without  violat- 
ing that  provision  of  the  constitution.  We 
see  no  reason  why  this  cannot  be  done 
where  equitable  principles  are  involved  as 
well  as  In  other  cases.  As  soon  as  the  East 
Georgia  &  Florida  Railroad  Company  locat- 
ed Its  line  In  the  couuty  of  Camden  and 
commenced  the  work  of  construction  there, 
it  acquired  a  residence  in  that  county,  and 
could  be  sued  there  for  causes  of  action  aris- 
ing or  on  contracts  to  be  performed  therein; 
and  such  residence,  after  being  once  ac- 
quired, could  not  be  lost  by  abandoning  the 
work  in  that  county,  or  even  abandoning 
the  whole  enterprise  and  suspending  opera- 
tions throughout  the  entire  line. 

4.  It  appears  from  the  allegations  In  the 
petition  that  the  plalntlfT  made  a  deed  con- 
veying a  right  of  way  to  the  East  Georgia 


&  Florida  Railroad  Company,  the  considera- 
tion of  which,  as  expressed  in  the  deed  it- 
self, was  the  benefits  wlilch  were  expected 
to  accrue  to  the  grantor  from  the  construc- 
tion of  the  contemplated  railroad;  and  there 
was  an  express  promise  on  the  part  of  the 
company  to  construct  the  road,  by  virtue  of 
which  promise  the  conveyance  was  pro- 
cured. By  reason  of  this  promise,  he  was 
also  induced  to  grant  a  parol  license  to  cut 
cross-ties  upon  his  land.  It  was  alleged 
that,  after  the  conveyance  was  made,  the 
company  entered  upon  the  land,  cleared  off 
the  right  of  way,  dug  ditches,  threw  up  em- 
bankments, and  prepared  Its  roadbed,  and 
cut  cross-ties,  but  afterwards  abandoned  the 
work,  and  sold  out  to  the  Savannah,  Flor- 
ida &  Western  Railway  Company,  a  rival 
company,  with  intent  that  the  whole  enter- 
prise should  be  suppi-essed  and  forever 
abandoned.  Under  this  state  of  facts,  we 
think  the  plaintiff  had  a  cause  of  action,  to 
the  extent,  at  least,  of  having  a  decree  can- 
celing the  conveyance,  and  of  having  award- 
ed to  him  compensation  for  any  damage 
done  to  the  land  by  severing  timber  and 
cross-ties  therefrom,  and  digging  up  the  soil, 
whiie  the  work  of  construction  was  In  prog- 
ress. The  consideration  of  the  conveyance 
being  the  benefit  which  the  plaintiff  expect- 
ed to  receive  from  the  construction  of  the 
railroad,  It  would  be  unjust  to  him  to  allow 
the  railroad  company  to  enter  upon  his  land 
and  damage  It  as  alleged  in  the  petition, 
and  then  abandon  the  construction  of  the 
road  and  sell  the  property,  with  the  purpose 
alleged,  without  allowing  him  compensation 
for  the  damage  sustained  by  him;  and  it 
would  also  be  unjust  to  him  to  allow  the 
company  to  retain  title  after  it  had  failed 
to  comply  with  its  promise  to  build  the  road, 
and  the  consideration  of  the  conveyance  had 
failed.  These  allegations  gave  the  superior 
court  of  Camden  county  jurisdiction  to  can- 
cel the  deed  and  award  compensation  for 
the  damage;  and.  Inasmuch  as  the  alleged 
purchaser  of  the  right  of  way  from  the  East 
Georgia  &  Florida  Railroad  Company  by  the 
Savannah,  Florida  &  Western  Railway  Com- 
pany would  render  the  latter  company  In- 
terested in  any  decree  of  cancellation  which 
could  be  made,  that  company  Is  a  proper 
party  defendant  to  the  action,  and,  under 
the  act  of  October  16,  1885  (Acts  1885,  p.  36), 
could  rightly  be  made  a  party  out  of  the 
county  of  its  residence.   Judgment  affirmed. 

(40  W.  va.  SIT) 

CHAiVCELLOR  v.  SPENCER  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  3.  1895.) 
Bill  or  Rkview— Waiver. 

1.  A  pprran  is  not  entitled  to  file  a  bill  of  re- 
view who  is  not  a  party  to  the  orifdnal  suit  and 
whose  rights  are  in  no  maaner  affected  by  the 
decree  souKht  to  be  reviewed. 

2.  A  joint  owner  of  property,  who,  being  a 
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partr  to  a.anlt  allows  Us  widirided  iatereit  is 
SDch  propert7  to  be  sold  to  satisfy  judgment  liens 
thereon,  cannot  file  a  bill  of  review  to  set  aside 
the  decrees  in  such  suit,  for  the  sole  purpose  of 
h&Ting  tiie  propertf.  not  being  susceptible  of  par- 
tition, sold  as  a  whole,  for  ay  fala  negligence  he 
has  waived  whatever  ri^ta  he  mar  have  had  In 
this  respect. 
(SyllabuB  hy  the  Coort.) 

Appeal  from  circuit  courts  Wood  coun^. 

Action  by  W.  N.  Chancellor  against  B.  M. 
ISpencer  and  others.  Judgment  for  plaintiff, 
and  defendants  E.  M.  and  Gamden  Spencer 
filed  a  bill  of  review.  Dismissed  and  com- 
plainants appeal.  Affirmed. 

Geo.  Loomis  and  Hutchinson,  Hntchinson 
^  Camden,  for  appellants. 

DEXT,  J.  The  circuit  court  of  Wood 
county,  at  the  August  term.  1802,  entered  a 
final  decree  dismissing  a  bill  of  review  filed 
by  Camden  Spencer  in  the  chancery  cause 
•of  W.  N.  Chancellor  v.  E.  M.  Spencer  et  al., 
for  the  reason  that  the  errors  assigned  were 
not  sufficient  to  authorize  a  review  and  re- 
versal of  the  decree  complained  of,  and 
from  this  decree  Camden  Spencer  and  E.  M. 
Spencer  appeal  to  this  court.  The  errors 
assigned  are  as  follows,  to  wit:  (1)  Because 
it  is  apparent  upon  the  face  of  the  bill  and 
the  papers  of  the  cause  that  the  decree  ren- 
dered In  the  said  suit  of  W.  N.  Chancellor 
was  wholly  erroneous.  In  that  the  minor 
•children  of  E.  M.  Spencer  and  Mary  P. 
Spencer,  deceased,  whose  liiterests  were  to 
be  vitally  affected,  were  not  made  parties 
to  that  suit  (2)  E.  M.  Spencer,  if  he  has 
any  Interest  by  the  curtesy  in  the  said 
house  and  lot  conveyed  to  him  as  trustee  for 
his  wife,  Mary  P.  Spencer,  took  only  such 
Interest  as  belonged  to  her,  to  wit,  an  equi- 
table interest,  or  use  of  the  property  dnrlngL 
her  life.  At  her  death  the  fee  wait  to  the 
said  four  minor  children.  If,  however,  such 
construction  be  given  to  section  17,  c.  71, 
Code  1S91,  as  shall  conflict  with  this  view, 
It  In  no  wise  relieves  the  proceedings  of  the 
first  error  cconplalned  of,  vli.  these  minor 
■children  were  not  made  parties  to  the  suit, 
nor  did  they  apprar  by  guardian  or  other- 
wise^ Gt)  It  was  manifest  error  in  the  comt, 
having  In  bis  hands  at  the  same  time  both 
the  Chancellor  suit  and  the  Goffer  petition, 
■each  se^ng  a  sale  of  the  same  property,  to 
■decree  a  sale  in  each  case.  The  court 
should,  of  Its  own  motion,  faave  consolidat- 
ed  the  two,  and  directed  that  th^  be  heard 
together.  The  effect  of  the  separate  de- 
frees  In  each,  In  fwce  at  the  time  of  sale, 
was  to  sacrifice  the  property,  no  matter 
which  decree  the  property  was  sold  under. 
<4)  The  court  ored  In  directing  the  sale  of 
E.  M.  Spencn's  interest  in  the  wharf  pn^ 
erty  without  first  ascertaining,  by  reference 
to  a  commissioner,  the  other  Joint  owners  of 
■aid  wharf  property,  and  the  extent  of  their 
several  Intwests,  and  requiring  th«n  to  be 
made  purti^  that  they  might  be  apprised 
ot  the  sal*,  as  being  iqost  Ukely,  In  view  <a 


thtfr  own  Interests,  to  offer  better  prices 
than  would  casual  purcliasers  or  strangers. 

The  decrees  seught  to  be  reviewed  were 
entered  in  a  suit  brought  by  W.  N.  Chan- 
cellor to  enforce  a  judgment  lien  against 
tw,o  certain  pieces  of  property  alleged  to  be 
owned  by  the  Judgment  debtor,  E.  iL  Spen- 
cer, to  wit:  <1)  A  life  estate  In  a  certain 
house  and  lot  belonging  to  Mary  P.  Spen- 
cer, deceased,  his  wife.  (2)  An  undivided 
interest  in  a  certain  wharf  property.  R.  U. 
Spencer,  though  a  party  sarved  with  pro- 
cess, made  no  appearance  or  defense,  but 
permitted  the  decrees  to  be  entered  on  bill 
confessed.  Camden  Spencer  was  not  a  par- 
ty, nor  in  privity  with  any  party,  to  the 
suit;  and  he  could  not  be  bound,  nor  could 
his  rights  be  affected,  by  any  decree  en- 
tered ther^n,  and  therefore  he  Is  not  enti- 
tled to  maintain  a  bill  of  review.  1  Bart. 
Cb.  Prac.  p.  204,  %  G4.  He  claims  that  E3. 
M.  Spencer  was  not  entitled  to  a  life  estate 
in  the  property  of  his  wife.  Blary  P.  Spen- 
cer, deceased.  It  this  be  true,  then  none 
was  sold,  as  the  court  could  only. sell  such 
interest  as  B.  Bf.  Spencer  bad  in  the  prop* 
er^,  in  the  absence  of  those  lawfully  enti- 
tled to  It.  He  further  chilma  that,  if  the 
life  estate  did  exist,  it  was  an  Injury  to  the 
heirs  to  sdl  it  separately  from  the  rever- 
sloDf  and  that  the  property  should  be  sold 
as  a  whole,  to  Insure  a  fair  price.  This  can 
be  easily  accomplished  by  making  tiie  pres- 
ent owner  of  the  life  estate  a  party  to  the 
suit  to  sdl  tiie  reversion,  as  it  makes  no 
difference  to  the  rever^nws  whether  the 
life  estate  is  owned  by  E.  M.  Spencer  or  by 
W.  S.  Tracewdl,  as  la  one  case  the  pur^ 
chase  price  of  the  life  estate  wlU  go  to  E. 
M.  Spencer's  creditors;  In  the  other,  to  W. 
S.  TracewelL  Therefore;  In  no  event  is  Cam- 
den Spencer  Interested  in  reviewing  the  de- 
crees complained  of,  and  the  circuit  court 
did  Tight  to  dismiss  his  blU.  As.to  E.  M. 
Spencer,  while  he  might  have  had  the  right 
to  have  all  the  parties  Interested  In  the  two 
properties  before  the  court,  and  have  bod 
them  partitioned  and  sold  as  a  whole,  yet 
by  his  negligence  he  acquiesced  in  the  pro- 
ceedings In  the  suit,  and  cannot  now  be 
heard  to  complain.  Bart.  Gh.  Prac  335. 
The  decree  complained  of  Is  therefore  af- 
firmed. 


C«W.  Ta.  SM) 

MACK  et  al.  v.  PRINCE  el  al. 

(Supreme  Court  of  Appeals  of  West  Vir^ols. 
March  30.  1895.) 

FaAUDULSKT  CoifVKTAirCBS  —  JODOmTT  ST  C01F> 

ritaaioK. 

A  Judgment  confessed  by  an  Insolvent 
debtor,  together  with  the  execution  issued  there- 
on, is.  tn  effect,  an  aseipument  of  tl)e  debtor's 
property  to  the  extent  of  the  Hen  or  levy  of  such 
execution,  is  void  as  a  preference  under  section 
2.  c.  74.  oC  the  Code,  and  inaros  to  the  beosfit  of 
all  the  insolvent's  credltora. 

(Syllabus  by  the  Ooort) 
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Appeal  from  drcalt  court,  Cabell  cotinty. 

Action  by  Mack.  Stadler  &  Co.  against 
Prince,  Dunn  &  Co.  and  othera.  Judgment 
for  plalntlfCs,  and  defendants  appeaL  Af- 
firmed. 

Couch,  Flournoy  ft  I^ce,  for  appdlants. 
Slmnia  &  Bnslow,  for  i^ipeUees. 

DENT,  J.  The  tacts  are  as  follawa,  to  wit: 
On  the  ITtb  day  of  June,  1893,  the  defendant 
D.  IL  Nugeu,  In  the  clerk's  office  of  said 
court,  confessed  a  Judgment  In  favor  of  P.  H. 
Noyes  &  Co.  for  tbe  sum  of  |397.34,  on  which 
execution  was  fortfawitb  Issued,  and  placed 
In  the  bands  of  the  sheriff  of  said  county,  and 
was  levied  on  a  c^taln  stock  of  store  goods 
belonging  to  said  Nugen.  Before  said  exe- 
cution, said  Nugen  made  a  sale  of  said  goods 
to  the  defendant  Walter  Wilson  at  the  price 
of  91,200,  to  be  paid  on  a  debt  due  himself, 
and  said  Judgment  of  P.  H.  Noyes  &  Co.,  and 
a  debt  due  Mack.  Stadler  &  Co.  Several  par- 
ties then  sued  out  attachments,  and  levied 
on  said  goods;  among  them,  Prince,  Dimn  & 
Go.  and  Sehon,  Blake  &  Co.,  who  Join  In  thbs 
appeal,  but  have  made  no  assignment  of  er^ 
ror.  Mack,  Stadler  &  Co.  then  filed  their  bill 
In  chancery,  cMivening  all  the  parties  in  in- 
terest, and  praying  that  the  sale  to  Wilson  be 
held  a  general  assignment  for  the  benefit  of 
all  the  creditors  of  said  NugeJi,  and  the  pro- 
ceeds be  distributed  accordingly.  An  answer 
was  filed  by  P.  H.  Noyes  &  Co.,  claiming  the 
right  to  have  their  judgment  and  execution 
paid  In  full;  also  by  the  attachment  cred- 
itors, claiming  the  benefit  of  their  attach- 
ment Ileus.  The  cause  was  referred  to  a  com- 
missioner, and  on  the  coming  in  of  bis  r^rt 
the  various  defendants  excepted  thereto. .  On 
the  13th  day  of  December,  1883,  the  court 
entered  a  decree  overruling  the  exceptions  to 
the  commiseioner's  report,  craiflnnlng  the 
same,  and  distributing  the  net  proceeds  of 
the  property  among  all  the  creditors  pro  rata; 
from  which  decree  P.  H.  Noyes  &  Go.  aiq>eal, 
and  assign  the  following  errors:  First,  over- 
ruling petitioner's  exceptions  to  the  commis- 
sioner's report;  second,  setting  aside  aqd  an- 
nulling petitioner's  Jqdgment,  and  the  execu- 
tion thereon,  and  refusing  to  give  it  priority 
of  payment  out  of  the  4^ads  derived  from  the 
sale  of  said  goods;  third,  distributing  said 
funds  pro  rata  among  all  the  creditors  of  said 
D.  H.  Nugen. 

Exertions  to  r^rt  are  as  follows:  "P. 
H.  Noyes  &  Co.  except  to  within  report  (1) 
because  the  commissioner  fails  to  report  their 
writ  of  fieri  f&cbu  against  p.  H.  Nugen  as 
a  first  Uen  on  the  stock  of  goods  of  D.  H.  Nu- 
gen; (2)  because  the  OHnndssioner  reports  th^ 
Judgment  In  their  favor  against  D.  H.  Nut^ 
as  void;  and  for  other  reasons  apparent  on 
the  face  of  the  report." 

The  only  question  raised     these  exosptlcoij^ 
and  presented  for  the  condderatiw  of  the 
court  is  whether  the  language  used  In  section 
2.  c.  74.  of  the  Code  Includes  within  Its  mean- 
■u.  H!'  »)nliijg  to  legislative  Iiiteut,  a  confes- 


sion of  Judgment  and  ejcecotioD  thereon.  In 
other  words,  whether  the  statute  is  rendered 
abortive  by  the  failure  to  embrace  confessed' 
judgments  theceiu;  for,  if  such  be  the  case, 
all  an  Insolvent  debtor  wUl  liave  to  do  to  ea- 
tirely  evade  the  provisions  of  the  statute  Is  to 
go  into  the  circuit  court  clerk's  office,  and  con- 
fess judgments  to  his  favored  creditors,  ac- 
cording to  the  priority  In  which  he  wants 
them  paid;  thus  defeating  the  very  obj<ect  of 
the  law.  and  accomplishing  as  complete  a 
preference  amoag  his  creditors  as  If  made  by 
sale,  assignment,  or  transfer,  and  just  aa  expe- 
ditiously. The  word  "charge"  has  a  specific 
technical  and  also  a  broad  legal  meaning,  un- 
der which  It  includes  any  lien  on  property  of 
any  description.  In  construing  a  word  sus- 
ceptible of  two  meanings,  the  court  will  give 
it  such  construction  as  will  render  the  law  ef- 
fective, and  not  nugatory.  8  Am.  &  Bng. 
Enc.  Law,  118,  note  3;  23  Am.  &  Eng.  Enc. 
Law,  319.  302,  304;  1  Cooley,  Bl.  5»,  61, 
note  21.  The  section  under  consld^tlon  pro- 
vides that  "every  gift,  sale,  conveyance,  as- 
signment, transfer  or  charge,  made  by  an  in- 
solvent debtor  to  a  trustee,  assignee,  or  otber^ 
wise,  giving  or  attempting  to  give  a  priority 
or  preference  to  a  creditor  or  creditors  of 
such  Insolvent  debtor,  or  which  provides  or 
attempts  to  provide  for  the  payment  in  whole 
or  In  part,  of  a  credltw  or  creditors  of  such 
Insolvent  debtor,  to  the  exclusion  or  prejudice 
of  other  creditors,  shall  be  void  as  to  such 
priority,  preference  or  payment  so  made;  and 
all  such  gifts,  sales,  conveyances,  assign- 
ments, transfers  and  charges,  shall  be  deemed 
void  as  to  such  priwlty,  preference  or  pay- 
ment; and  every  such  gift,  sale,  conveyance, 
assignment,  transfer  or  charge  shall  be  deem- 
ed, taken  and  held  to  be  made  for  the 
of  all  the  creditors  of  such  debtor  exc^t  as 
heretofore  provided;  and  all  the  estate,  prop- 
erty and  assets,  given,  sold,  conveyed,  assign- 
ed, transferred  or  charged  as  af<a?e8ald,  shall 
be  applied  upon  the  d^ts  and  paid  to  the 
creditors  of  such  Insolvoit  debtee  pro  rata; 
provided  that  nothing  In  this  section  shall  be 
taken  or  construed  to  change^  Impair  or  atCect 
any  prior  priority  or  incumbrance  ac- 
quired by  a  creditor  on  the  real  estate  of  such 
debtor  In  any  manner  now  prescribed  by 
law,"  etc.  The  plain  intention  of  this  enact- 
ment was  to  prevent  preferences  among  the. 
credltora  ot  an  Insolvent  debtor,  and  secure  a 
pro  rata  dlstdbutton  of  his  assets.  The  gist 
of  the  whole  matter  Is  whether  the  debtor, 
recognizing  his  Inaolveacy,  la  aiding,  abet* 
ting,  or  colluding  with  tbe  creditor  to  aecnra 
to  him  payment  of  bis  debt  In  iwi<Mity  or  i^ef- 
eroice  of  his  other  creditiHn;  imd  any  way  in 
whbA  this  could  be  acoompHshed  is  Included 
within  Hie  Intent  of  the  sUtnte;  and.  it  the 
language  used  can  be  eonstroed.  90  as  to  oot< 
er  tbli  Intent,  It  Is  the  Only  of  the  eonrt  so  to 
construe  It .  The  aisieilairis  are  hers  cMm* 
Ing  the  boiiefit  of  a  iwoferenoe  foriUddm  by 
the  stvtnte,  and  tiie  reasoa  urged  In  nvport 
of  their  claim  is  that  ttw  bav«t  discovered 
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an  orerslgfat  of  the  legislature,  wbich  has  en- 
abled tbem  to  evade  its  eoactment,  provided 
they  can  convince  the  court  that  It  is  contrary 
or  derogatory  to  the  common  law,  and  should 
be  strictly  construed.  While  this  may  be  true, 
yet  the  statute  should  not  be  abrogated  or  an- 
nulled or  rendered  absurd.  Equality  Is  equi- 
ty, and  the  legislating  was  seeking  to  pro- 
duce equality  among  the  creditors  of  an  In- 
solvent debtor,  and  put  it  beyond  his  power, 
If  possible,  to  turn  Ms  assets  over  to  preferred 
creditors,  wb^  the  rights  of  all  his  cred- 
itors should  be  regarded  as  equal,  and  each 
entitled  to  an  equal  sliare  in  assets  insufficient 
in  amount  to  satisfy  all  in  full.  The  debtor 
tias  a  peculiar  knowledge  of  his  own  Insolven- 
cy, and  it  Is  not  equitably  right  that  he  should 
be  permitted  to  use  this  knowledge  in  such 
way  as  to  advance  ttie  Interests  of  some  to  the 
detrimexit  and  loss  of  other  creditors;  and 
the  law,  to  prevent  this  Injustice,  deprives  the 
creditor  of  any  advantage  gained  by  him 
through  the  connivance  of  the  debtor,  and 
places  all  creditors  on  an  equal  footing  as  to 
such  advantage.  And  yet  It  does  not  pre- 
vent a  creditor  acting  entirely  Independent  of 
the  debtor  from  gaining  any  possible  prefer- 
ence or  priority  of  payment  against  any  es- 
tate, real  or  personal,  of  the  debtM*,  In  any 
manner  prescribed  by  law;  but  it  Is  the  debt- 
or's hands  and  consci^ce  it  seeks  to  bind  ac- 
cording to  the  rules  of  common  honesty  and 
fair  dealing  among  men,  and  therefore,  when 
he  seeks  to  give  an  undue  prefer^ce  to  one 
of  hfs  creditors,  the  law  holds  It  to  Inure  to 
the  benefit  of  all  tndlscrtmlnately.  The  good 
intent  of  the  debtor,  which  most  be  deduced 
from  the  circumstances  snrronnding  the 
transaction,  is  InvcAved;  and  If  it  reasonably 
appear  from  the  transaction  that  he  was  not 
CTideavorlng  to  give  the  creditor  an  undue 
priority  or  preference  over  others,  but  was 
simply  securing  a  Just  debt,  then  the  statute 
would  not  destroy  the  security.  The  lan- 
guage used  is,  "giving  or  attempting  to  give," 
or  "provides  or  attempts  to  provide,"  "to  the 
exclusion  or  prejudice  of  other  creditors."  If 
be  Is  not  Insolvent,  tlie  law  does  not  apply; 
but,  if  be  Is  Insolvent,  he  must  treat  all  alike. 

In  this  case  personal  property  Is  alone  af- 
fected, and  it  is  unnecessary  to  discuss  the 
effect  of  a  Judgment  lien  as  to  real  estate, 
and  It  would  be  improper  to  review  the  de- 
didon  Id  the  case  of  Refining  Co.  v.  Qninn, 
39  W.  Va.  535,  20  S.  B.  676,  the  same  ques- 
tl<His  of  .aw  not  being  presented.  While  the 
provisions  of  the  section  are  derogatory  to  the 
common  law,  they  are  remedial  In  their  na- 
ture, and  therefore  should  be  liberally,  and 
not  strictly,  construed,  "so  as  to  prevent  the 
mischiefs  at  which  it  is  aimed."  White  v. 
Cotzhauseo,  129  U.  a.  329,  9  Sup.  Ct  309; 
Hudler  v.  Golden,  36  N.  Y.  446;  Hart  v. 
dels,  8  Johns.  41.  In  the  case  of  Richard- 
son r.  Thurtier.  104  N.  T.  610;  11  N.  B.  133, 
It  Is  said:  "The  word  'assignmoit*  may 
sometimes  have  reference  to  tlie  In^trament 
#hlcta  affects  tbe  tnusfer,  and  sometimes  to 


the  transfer  itself,  considered  as  a  legal  ef- 
fect or  result;"  and  "In  such  cases  tbe  con- 
text or  the  apparent  meaning  determine  the 
swae  in  which  tbe  word  is  used."  And  tbe 
same  may  be  said  of  the  words  "transfer" 
or  "charge."  In  the  section  under  considera- 
tion It  Is  the  "legal  effect  or  result,"  rather 
than  the  Instrument,  which  the  legislature 
had  in  contemplation  in  using  the  words  "as- 
slgnmoit,"  "transfer,"  or  "charge,"  and  It 
IntCTded  to  cover  thereby  and  Include  there- 
in any  transactiim,  of  whatever  kind  or  char- 
acter, which  an  Insolvent  debtor  might  use 
or  attempt  to  use  to  secure  an  appropriation 
of  his  property,  or  a  part  thereof,  for  the  ben- 
efit of  one  creditor,  to  the  exclusion  or  preju- 
dice of  his  other  creditors.  The  Judgm^t 
confessed  and  execution  issued  and  levied 
operated  In  effect  as  an  assignment  and  trans- 
fer of  the  debtor's  property  to  the  extent  of 
tbe  levy  as  completely,  to  all  Intents  and  pur- 
poses, as  any  other  mode  of  assignment  or 
transfer  could  have  done.  In  the  case  of 
White  V.  Cotzhausen,  129  U.  S.  342,  9  Sup. 
Ct.  309,  Justice  Harlan  says:  "We  only  mean 
by  what  has  been  said  that  when  an  Insol- 
vent debtor  recognizes  the  fact  that  he  can 
no  longer  go  on  In  business,  and  determines 
to  yield  the  dominion  of  bis  entire  estate, 
and  in  execution  of  that  purpose,  or  with 
Intent  to  evade  tbe  statute,  transfers  all,  or 
substantially  all,  his  property  to  a  part  of 
his  creditors,  in  order  to  provide  for  them 
in  preference  to  other  creditors, thelnstrument 
or  Instruments  by  which  such  transfers  are 
made  and  that  result  is  reached,  whatever 
the  form,  will  be  held  to  operate  as  an  assign- 
ment, the  benefit  of  which  may  be  claimed 
by  any  creditor  not  so  preferred  who  will 
take  appropriate  stops  In  a  court  of  equity  to 
enforce  the  «quality  contemplated  by  the  stat- 
ute." And  on  page  344,  129  U.  S.,  and  page 
309,  9  Sup.  Ct,  he  quotes  approvingly  from 
the  opinion  of  Judge  Treat  in  Freund  v.  Yae- 
german,  26  Fed.  812.  814,  as  follows:  "You 
may  call  it  a  mortgage,  or  you  may  make  a 
confession  of  Judgment,  or  use  any  other  con- 
trivance by  whatever  name  known;  if  the 
purpose  Is  to  dispose  of  an  Insolvent  debtor's 
estate,  whereby  a  fireference  Is  to  be  effected, 
it  is  In  violation  of  the  statute."  And  he 
continues  on  the  same  page  (344,  129  U.  S., 
and  pagel  309,  9  Sup.  Ct):  "Surely  the  mere 
name  of  the  particular  Instruments  by  which 
the  Illegal  result  is  reached  ought  not  to  be 
permitted  to  stand  In  the  way  of  giving  the 
relief  contemplated  by  tbe  statute.  Courts 
of  equity  are  not  to  be  misled  by  mere  de- 
vices, nor  baffled  by  mere  forms."  Berger  v. 
Varrelmann,  127  N.  Y.  281,  27  N.  B.  1065; 
Preston  v.  Spauldlng,  120  III.  208,  10  N.  E. 
903;  Miners'  National  Bank's  Appeal,  57  Pa. 
St  103;  Winner  v.  Hoyt  66  Wis.  227.  28  N. 
W.  880;  Wllks  v.  Walker.  22  S.  0.  108,  111; 
Wright  V.  Fergus  Falls  Nat  Bank  (Minn.) 
50  N.  W.  103O.  Tbe  conclusion,  therefore,  la 
that  the  Judgment  confessed,  together  with 
the  execution  and  levy,  was,  In  effect,  an  as- 
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lAgnuimtt  made  by  tbe  debtor,  sivliic  or  at- 
tempting to  give  a  priority  or  prderence  to 
a  creditor,  to  tbe  eztdaslon  or  prejudice  ct 
otber  creditors,  and  thwefwe,  to  the  extent 
of  the  prqpoty  levied  on.  waa  Told,  and  op- 
erated  as  an  amignment  of  sncb  inti^erty  for 
the  benefit  of  all  the  credltars  at  tbe  debtor. 
The  Jadgmoit,  boverer,  was  not  void  In  toto, 
but  remained  good  as  between  the  debtor  and 
creditor;  and  tbe  effect  of  the  decree  com- 
plained of  Is  to  so  hold.  Tbe  court  referred 
the  case  to  tbe  oommlsdoner  to  ascertain 
whether  <a  not  the  said  jndgmoit  was  and  Is 
Told  under  tbe  statute  in  such  case  made  and 
proTlded.  The  commlBsioner  repeated  that 
it  was  so  void.  And  the  court,  in  confinuing 
said  report,  decreed  that  the  said  omf eased 
Judgment  and  executiw  Issued  thereon  be 
set  aside,  annulled,  and  held  to  be  of  no  ef- 
fect, so  far  as  tbe  tame  gave  or  attempted 
to  give  a  preference  to  the  creditor;  thereby 
simply  annulIlDg  the  preference  as  to  the 
property  in  controrersy,  and  lesTlng  the  Judg- 
ment and  execution  In  full  force  and  effect  in 
all  other  respects,— that  is  to  say,  to  the  ex- 
tent they  operated  as  an  assignment  contrary 
to  law,  they  were  void;  otherwise  not. 

The  attaching  creditors  who  Join  in  this  ap- 
peal do  not  assign  errors,  nor  hare  Uiey  filed 
briefs,  and  it  Is  apparent  they  have  aban- 
doned their  pretensions  that  the  sale  from 
the  debtor,  Nugen,  to  defendant  Wilson  was 
absolutely  void,  as  liavlng  heea  made  with 
Intent  to  delay,  hinder,  and  defraud  creditors; 
for  it  is  plain  that  it  was  a  mere  attempt  on 
the  part  of  the  debtor  to  prefer  favorite  cred- 
itors, which  he  would  tiave  Iiad  the  right  to 
do  prior  to  the  enactment  of  section  2,  c.  74,  of 
the  Code,  and  that  by  virtue  of  the  provlslcms 
of  this  section  it  loured  to  the  benefit  of  ail 
tbe  creditors.  But  the  confessed  judgment 
and  execution  operated  as  a  general  assign- 
ment fw  the  benefit  of  all  the  creditors,  prior 
to  the  sale  to  defendant  Wilson,  as  to  all  the 
property  on  which  said  execution  was  a  lien 
or  levied,  and  hence  the  subsequent  sale 
could  not  affect  the  status  of  the  property. 
The  partial  conduct  of  the  Insolvent  debtor 
in  attempting  In  violation  of  the  law  to  secure 
a  preference  to  any  one  of  bis  creditors 
amounts  to  such  a  fraud  as  to  deprive  him  of 
further  control  of  the  property  involved,  and, 
there  being  no  other  adminlstiutlve  tribunal 
provided,  at  the  instance  of  any  interested 
party  a  court  of  equity  will  assume  the  re- 
sponsibility. No  error  appearing  In  the  de- 
cree prejudicial  to  the  appellants,  it  Is  af- 
firmed. 

(«  W.  Va.  SOT) 

OKBBNBBTER  INDUSTRIAL  EXPOSI- 
TION T.  SQUIRES. 
(Sapreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1896.) 
CoaPORATiONs— Estoppel  to  Dbkt  Cokporatb 
Existence. 
A  party  wtio  tak«s  part  in  the  meeting  oi 
stocltboluers  for  the  on^nnization.of  a  corporutioa 
under  chapter  54  oi  the  Code,  and  voter  therein 


as  a  stockholder  for  directors,  and,  when  colled 
upon  by  order  of  the  directors,  pays  an  aaaess- 
mpDt  on  hid  Ktock.  cannot  deny  the  existence  of 
the  corporation  when  sued 'for  his  stock,  and  is 
liable  tberetor. 
(SyUaboa  by  tiie  Oonrt) 

Error  to  circuit  court,  Greenbrier  county. 

Action  by  the  Greenbrier  Industrial  Expo- 
sition against  L.  W.  Squires.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

A.  F.  Mathews,  for  plaintiff  In  error.  J. 
W.  Harris,  for  defendant  in  error. 

BRANNON,  J.  The  Greenbrier  Industrial 
Exposition,  as  a  corporation,  obtained  a 
Judgment  in  the  circuit  court  of  Greenbrier 
county  against  L.  W.  Squires,  based  on  a 
subscription  by  him  to  Its  capital  stock,  and 
Squires  obtained  this  writ  of  error.  Squii-es 
depends  on  the  theory  that  there  never  was 
a  legal  corporation  as  to  him,  and  tliat  the 
subscription  which  be  ipade  to  Its  stock  is 
not  binding.  The  formation  of  this  alleged 
corporation  was  under  chapter  54  of  the 
Code.  The  preliminary  agreement  consti- 
tuting the  first  step  and  basis  In  tbe  process 
of  formation  of  the  corporation  was  signed 
by  Squires,  but  not  acknowledged  by  him. 
The  certificate  of  Incorporation  issued  color- 
ably  under  It  By  the  agreement  the  pro- 
posed corporation  was  to  expire  December 
1,  1910,  while  tbe  certificate  of  incorpora- 
tion fixes  the  date  of  Its  expiration  Decem- 
ber 1.  1919.  By  reason  of  nonacknowledg- 
ment  of  agreement  and  variance  between  It 
and  tbe  certificate  of  incorpoi-atlon.  Squires 
would  not  l>e  liable  for  his  sul>scriptlou, 
made  by  said  preliminary  agreement,  had 
he  done  nothing  more,  as  this  court  decided 
in  Industrial  Exposition  v.  Rodes,  37  W.  Va. 
738,  17  S.  B.  306.  That  statutory  requli-e- 
ments  as  to  preliminary  steps  in  the  organi- 
zation of  a  corporation,  to  bind  signers  of 
the  agreement,  must  be  compiled  wltb,  I 
refer  to  1  Lawson,  Rights,  Rem.  &  Froc.  U 
436,  437;  Cbilds  T.  Smith,  55  Barb.  45.  The 
ease  of  Real-Estate  Co.  v.  Tower,  1^1  Mass. 
10,  36  N.  E.  680,  holds  the  right  of  one  sign- 
ing preliminary  articles  to  withdraw  before 
organization,  and  is  a  full  discussion  of  bow 
he  may  withdraw.  See  Tavern  Co.  v.  Burk- 
liard,  87  Mich.  182,  49  N.  W.  502.  This  case, 
however,  differs  from  the  Rodes  Case  In  Its 
facts.  Rodes  did  not  acknowledge  the 
agreement,  though  he  signed  it,  and  took  no 
part  In  the  organization  of  tbe  company; 
did  nothing  but  sign  the  agreement  Squires 
signed  the  agreement,  and,  thoagh  he  did 
not  acknowledge  it,  be  attended  the  organi- 
zation meeting  held  by  stockholders  on  25th 
November,  1800.  after  the  Issue  of  the  cer- 
tificate, and  voted  as  a  stockholder  for  the 
directors  then  elected,  and  when,  after  the 
directors  had  made  a  call  for  the  payment 
of  10  per  cent  on  the  stock,  payment  of  the 
assessment  was  asked  of  bim,  he  piUd  f20, 
the  10  per  cent  on  his  two  shares  of  stock, 
and  an  account  was  opened  on  the  books  of 
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the  eQrp(Mratloii,  charging  him  with  two 
shares  of  stock,  and  crediting  Mm  with  the 
92XK  In  June,  1891,  after  further  calls  had 
been  made  upon  stockholders,  the  assistant 
secretary  addressed  an  official  letter  to 
SqiUres,  informing  him  of  the  action  of  the 
directors  Incnrrlng  cost  In  the  erection  of 
buildings  and  race  course,  and  asking  pay- 
ment of  Squires'  assessments,  to  which  he 
wrote  a  reply,  dated  July  24,  1891,  stating 
that  his  understanding  was  that  be  was  on- 
ly taking  $100  of  stock,  and  was  only  to  pay 
$50,  and  that,  if  that  salted  the  directors,  It 
was  all  right,  and,  if  not,  he  wished  his 
money  returned,  and  he  would  not  pay  the 
amount  demanded.  Tbus  he  recognized  the 
directory  of  the  corporation,  and  that  he 
had  subscribed  stock,  and  on  a  certain  basis 
would  pay  as  a  stockholder,  differing  only 
as  to  amount  of  subscription,  a  matter  out- 
side of  the  question  of  bis  character  as 
stockholder,  and  governed  by  the  evidence 
bearing  on  it.  the  agreement.  In  the  Case 
of  nodes,  supra.  It  Is  stated  incidentally— 
not  as  a  point  necessary  to  the  decision  in 
the  case— that  as  to  subscribers  before  the 
issue  of  the  charter,  those  becoming  so  by 
executing  the  agreement  preliminary,  If  they 
acquiesced  in  the  mode  of  incorporation  by 
subsequent  acts  by  payment  of  Installments, 
or  otherwise  treat  it  as  a  corporation,  they 
cannot  set  up  that  the  corporation  was  not 
legally  Incorporated.  I  have  taken  pains, 
by  examination  of  authorities  cited  and 
some  otbers,  to  ascertain  whether  this  posi- 
tion is  correct,  and  1  find  It  so.  I  find  It 
laid  down  in  the  very  recent  work  (1  Thomp. 
Corp.  {  528),  which,  Judging  from  the  two 
volumes  now  out,  will  prove  an  Invaluable 
work  upon  that  all-Important  subject  In 
Rlkhoof  v.  Machine  Co.,  68  Ind.  388,  it  was 
held  that  payment  of  part  of  stock  upon 
assessment  and  promise  to  pay  balance,  "In- 
volved a  clear  admission  of  tbe  full  and 
complete  oi^anlzation  of  the  corporation, 
and  of  the  existence  of  every  fact  necessary 
to  such  organization."  Railroad  Co.  v.  Bow- 
ser, 48  Pa.  SL  29,  held  that  when,  after 
subscription  of  stock  under  an  act  requiring 
a  certain  amount  before  Incorporation,  a 
later  act  lessened  it,  the  change  would  not 
release  the  subscriber  who  voted  at  the  or- 
ganization and  In  the  election  of  directors  in 
right  of  bis  subscription.  In  Bell's  Appeal, 
115  Pa.  St.  88,  8  Atl.  177,  it  was  held  that 
one  who  subscribed  In  view  of  and  for  pur- 
poses of  organization,  and  paid  part  of  the 
stock,  was  estopped  from  denying  his  liabil- 
ity. In  the  snpreme  court  of  Missouri,  In 
Hotel  Co.  v.  Hunt,  57  Mo.  126,  the  opinion 
says  It  is  well  settled  that  a  defect  In  the 
certificate  is  not  available  to  a  stockholder, 
who,  by  bis  conduct,  has  waived  the  defect. 
The  court  also  said;  "The  cases  in  regard 
to  this  point  have  all  been  examined,  and 
they  all  agree  that,  where  the  subscription 
has  been  acquiesced  Id,  either  by  payment 
of  part  of  the  snbscrlptlon,  or  by  becoming 


a  director,  or  1^  attending  meetings  of 
stockholders,  or  by  any  other  act  Indicating 
an  acquiescence  In  the  validity  of  his  sub- 
scription, his  defense,  based  on  mere  tech- 
nical objections,  will  be  disregarded.  But  the 
present  case  is  peculiar,  in  that  it  shows 
nothing  but  the  bare  act  of  subscribing. 
•  •  •  It  appears  that  the  10  per  cent  re- 
quired by  the  articles  of  association  to  be 
paid  on  subscription  was  never  paid;  that 
the  defendant  never  took  any  part  In  the 
company's  acta,  except  to  subscribe."  The 
Alabama  court  says:  "A  subscriber  to  stock 
may,  like  any  other  x>er8on,  be  estopped 
from  disputing  the  de  facto  existence  of  a 
corporation,  especially  as  against  creditors, 
where  he  attends  meetings  of  stockholders, 
or  otherwise  participates  In  the  business  of 
the  comiHiny,  thereby  inducing  others  to  act 
upon  the  faith  of  his  admissions,  to  their 
prejudice."  Schloss  t.  Trade  Co.,  87  Ala. 
414,  6  South.  S60.  In  Bridge  Go.  t.  Chapin, 
e  Gush.  50,  it  Is  admitted  that  if  a  sub- 
scriber, knowing  tbe  whole  capital  had  not 
been  subscribed,  but  attended  meetings,  and 
participated  In  the  business  of  the  company, 
he  would  be  estopped  to  deny  his  subscrip- 
tion. In  Association  v.  Walker,  83  Mich. 
386,  47  N.  W.  338,  attending  meeting  and 
voting  stock  was  held  to  be  a  waiver  of 
objection  to  an  increase  of  stock.  Presence 
of  a  party  at  organization  of  a  company  as 
a  corporation,  his  election  as  president  and 
signature  as  such  to  a  note  is.  in  effect  an 
admission  of  the  existence  of  tbe  corpora- 
tion, and  that  he  was  a  stockholder.  Haynes 
V.  Brown,  86  N.  H.  545.  Payment  of  calls 
is  an  admission  that  subscription  is  bind- 
ing. Boggs  T.  Olcott  40  111.  304;  Musgrave 
V.  Morrison,  54  Md.  161.  Such  acts  waive 
irregularity  of  subscription.  Railroad  Co.  < 
McPhersou,  86  Am.  Dec.  128,  and  note. 

It  is  contended  that  a  corporation  was  form- 
ed, but  not  the  corporation  contemplated.  It 
Is  the  same  name,  differing  only  as  to  date  of 
expiration  from  the  agreement  We  cannot 
say  this  makes  It  another  corporation.  It  is 
the  same  In  all  other  aspects.  "Even  where 
articles  of  association  are  altered,  or  an  at- 
tempt Is  made  to  transfer  a  subscription  to  a 
new  company,  the  subscriber  will  be  liable, 
if  be  consented  to  the  change,  either  by  word 
or  act  indicating  acquiescence."  Hammond 
V.  Straus,  58  Md.  1,  16;  1  Mw.  Priv.  Corp. 
8  63.  "If  any  qnestion  could  arise  as  to  the 
Identity  of  the  corporation  organized  as  the 
one  mentioned  In  the  subscription  paper.  It 
must  be  held  to  have  been  waived  by  the 
defendant  when  he  appeared  at  its  meetings, 
and  took  part  In  the  discussion  of  questions 
there  raised,  and  voted  his  stock."  Opinion 
hi  Association  v.  Walker,  83  Mich.  393,  47  N. 
W.  338.  There  Is  not  a  shadow  of  evidence 
that  any  other  corporation  of  anything  like 
the  same  name  existed,  and  it  seems  to  me 
that  It  Is  utteriy  Impossible  to  say  that  Squires, 
in  bis  acts  of  participation,  in  fact  meant  any 
other,  or  that  tbe  law  would  eay  it  was  not 
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referable  solely  to  the  corporation  contem- 
plated by  -the  agreement  wUdi  be  signed.  It 
waa  tbe  same.  The  mere  variance  above 
spoken  of  between  agreemoit  and  certificate 
did  not,  for  tbe  pnrpose  of  tbe  qnestlon  now 
spoten  of,  make  It  another  company;  it  did  not 
ebange  Identity.  The  frame,  tbe  business,  tbe 
nature  of  the  corporation  made  by  tbe  certif- 
icate are  the  same  as  those  of  the  one  con- 
templated by  tbe  article,  so  tlmt  Squires*  ac- 
quiescence or  waiver  would  surely  apply  to 
tbe  corpwatlon  made  by  tbe  oertiiacate. 
Where,  even,  there  is  a  material  depai*ture 
from  tbe  original  plan,  the  casus  agree  that 
acUon  such  as  that  of  tbe  snbscrilxir  In  this 
case  win  bind  him.  Note  in  JIachlne  Co.  v. 
Davis  (Minn.)  26  Am.  &  Eng.  Corp.  Cas.  e9, 
41  N.  W.  1026.  Tbe  case  of  Manufacturing 
Oa  V.  Hockaday,  89  Va.  657.  16  S.  B.  877, 
while  holding  that  a  material  chan^  hi  the 
purposes  of  a  corporation  will  release  a  stock- 
taoldw,  admits  In  the  (pinion  that  attendance 
on  meetings,  or  paying  subscriptions.  Is  a 
waiver  of  the  objection.  Tbe  mle  of  release, 
meet  It  where  you  will,  is  always  stated  with 
this  qualification.  Railroad  Go.  v.  Wilson,  22 
Conn.  435,  Is  strong  to  same  point  See,  on 
thl^  estoppel  subject.  Glass  Co.  v.  Alexander, 
9  Am.  Dec  102. 

But  It  Is  argued  that  when  Squires  dii!  the 
acts  of  acquiescence  he  did  not  know  of  tbe 
mlance.  The  certificate  of  Incorporation  was 
read  aloud  at  tbe  organisation.  He  says  he 
did  not  hear  it  read.  No  one  waa  cliarged 
witii  duty  to  Inform  him  of  it  It  was  hta 
own  duty  to  look  to  that  and  means  were 
open.  In  Railroad  Co.  v.  Bowser,  48  I^.  St 
29,  it  was  argued,  as  here,  that  to  bind  the 
subscriber  by  acquiesc^ce  he  must  know  of 
the  change.  An  Instruction  to  the  jury  that. 
If  he  did  not  know  of  it,  he  was  not  bound, 
vaahdderroiieoas.  mieoplnlonaald  that  after 
tbe  act  of  tiie  tegtalatore  reduced  the  c&idtal, 
"the  company  was  organized,  and  tbe  defend- 
ant voted  In  right  of  bis  subscription  at  the 
organisation  and  at  the  election  of  directors. 
Upon  this  state  of  facts  tbe  court  instrocted 
tbe  jury  that  unless  the  defendant  knew 
when  he  voted  that  tbe  required  subscrtptl<m 
to  the  capital  stock  had  been  reduced  by  law 
from  $150,000  to  $25,000,  the  change  released 
him  from  his  subscription;  that  the  presump- 
tion of  law  would  be  that  he  knew  of  tbe 
change  in  tbe  charter,  bat  that  whether  be  did 
or  not  the  Jury  diould  determine.  In  this, 
we  think,  there  was  »-ror.  By  voting,  tbe  de- 
fendant admitted  himself  still  a  corporator, 
and  the  general  principle  of  law  Is  tliat  a  cor- 
porator must  be  held  cognizant  of  his  own 
charter.  There  was  no  evidence  to  rebut  this 
legal  presumption,  even  If  it  was  capable  of 
rebuttal.  •  *  •  The  change  in  tbe  charter 
could  not  relieve  the  defendant.  After  It  was 
made,  he  had  contributed  to  Involve  bis  co- 
corporators  in  the  venture,  encouraged  iix6 
creation  of  debts,  and  it  was  no  longer  for 
lilm  to  deny  his  liability  to  pay  his  own  sul>- 
tfcrlptloii.  We  affirm  the  Judgment 


BOARD  OF  BDUOAI^ION  OV  OCBANA 

DI8T.  V.  MITCHXiLL  at  aL 
(Supteme  Court  of  Appeals  of  West  Tiiginta: 
April  6,  1S06.) 

Mabribd  Wohatt— Sbpabats  Estats— Rigbts  or 
HUBBAMU'e  Cbsoitohs. 

1.  Married  woman's  oepante  pioperty.  Syl- 
labi 1,  2,  3,  4,  5,  and  10  in  the  caie  of  Trapnell 
V.  ConklVn,  16  S.  B.  570.  37  W.  Va.  242.  and 
arilabuB  2  in  case  of  Stewart  v.  Stout  18  8.  E. 
726,  38  W.  Va.  478.  approved. 

2.  A  court  of  equity  will  not  at  the  instance 
of  the  husband's  creditors  attempt  to  charge 
wife's  separate  property  with  alleged  Improve- 
mentB  out  .thefton  by  the  skill  and  labor  of  the 
husband,  unless  the  eridenqe  establishes  the  exist- 
ence, and  at  least  the  approximate  amount*  ot 
Such  improTements. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wyoming  coun- 
ty. 

Action  by  the  board  of  education  of  Oceana 
district  against  Blchard  Mitchell,  Virginia 
D,  Mitchell,  and  others.  From  the  decree 
rendered,  Virginia  D.  Mitchell  appeals.  Re- 
versed In  part. 

WattB  &  Aabby>  for  appellant 

DENT.  J.  Virginia  D.  MItcheU  appeals 
from  a  decree  of  tbe  circuit  court  of  Wyo- 
ming county  rendered  on  the  17tb  day  of 
July,  1890,  In  two  consolidated  chancery 
suits  pending  therein  In  favor  of  certain  judg- 
ment creditors  to  ^force  their  liens  against 
tbe  real  estate  of  R.  Uttchell,  the  husband 
of  tbe  appellant.  An  amended  bill,  to  which 
appellant  was  made  defendant  brought  in- 
to these  suits  two  c^laln  small  tracts  of 
land,  one  containing  1  acre,  the  other  273 
poles,  the  l^al  title  of  which  was  In  tbe 
defendant,  and  alleged  that  said  tracts  were 
purchased  and  paid  for  by  tbe  busband, 
and  large  improvements  were  put  thereon 
by  him,  and  were  conveyed  at  his  Instance, 
In  ord«  to  delay,  hinder,  and  defraud  his 
creditors,  to  tbe  appellant  Appellant  filed 
her  answer,  denying  tbe  allegations  and- 
dalmlng  that  said  lands  and  the  hnprove- 
ments  wore  paid  for  and  made  by  her  out 
of  bsr  BCf>arate  estate.  The  commissioner 
to  whom  the  causes  were  referred  reported 
that  the  1-acre  tract  was  purchased  and  paid 
for  by  her  with  funds  not  furnished  by  her 
husband,  but  that  the  273-pole  tract  and  the 
Improvements  to  the  amount  of  S1.400  on  tbe 
other  tract  were  in  fraud  of  the  husband's 
creditors.  Appellant  excepted  to  this  report 
but  tbe  court  ovnruled  tbe  exception  and 
decreed  accordingly. 

The  evidence  for  appellant  shows  that  she 
bought  the  1-acre  tract  and  paid  for  it  with 
money  earned  by  her  in  teaching  school  be- 
fore marriage.  The  consideration  was  only 
$30.  She  also  testifies,  and  Is  sustained  by 
her  busband  and  her  vendor,  that  she  pur- 
chased the  273-pole  tract  for  $60.  part  ot 
which  she  paid  out  of  the  proceeds  of  a  cow, 
which  was  her  separate  properly,  and  partly 
out  of  goods  purchased  on  credit  and  aold  by 
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h«r,  and  tbat  the  vendor,  Clay,  had  her  note 
for  the  balance,  which  was  unpaid.  Mr. 
Kenrj  3.  Clay,  who  sold  the  two  tracts  of 
land  to  appelant,  had  a  stock  of  goods,  and 
proposed  to  her,  If  she  would  build  on  the 
1-acre  tract,  he  would  pay  for  the  same  In 
goods,  and  move  in  and  occupy  the  store- 
room. The  Improvements  cost  about  |500. 
$328  of  this  amount  was  paid  by  Clay  out  of 
the  store  goods,  and  remains  an  open  and 
unsettled  account  between  said  Clay  and  ap- 
pellant; $74,  for  lumber,  was  also  paid  out 
of  tbe  store;  and  $80,  for  lumber,  was  paid 
with  a  horse  whlcb  appellant  purchased 
from  her  father-in-law,  Joseph  Mitchell,  on 
credit,  and  which  she  was  to  pay  for  In  such 
things  as  and  when  he  needed  them.  A 
large  part  remains  unpaid.  Apparently, 
from  the  evidence,  the  appellant  has  been 
since  the  year  ISSS  carrying  on  a  store  busi- 
ness for  herself.  About  all  these  matters 
she  had  the  aid  and  assistance  of  her  hus- 
band, who  sometimes  clerked  for  her  wtth- 
out  charge,  and  sometimes  for  H.  J.  Clay. 
He  also  did  some  Inconsiderate  work  on  tbe 
buildings,  assisting  and  superintending  the 
carpenters.  But  the  extent  and  value  of 
such  work  does  not  appear.  Several  wit- 
nesses on  behalf  of  the  plaintiffs  ^ve  their 
opinion  that  the  Improvements  on  the  prop- 
erty were  worth  from  $1,200  to  $1,500. 
These  witnesses  give  a  mere  estimate, 
founded  on  the  appearance  of  the  property, 
with  little  or  no  expert  knowledge.  They 
furnish  no  basis  on  which  to  found  a  solbl 
Judgment,  contradicted  as  they  clearly  are 
by  the  actual  cost  of  the  Improvements.  One 
witness  testifies  that,  some  time  after  the 
improvements  were  put  on  the  property,  Mr. 
Mitchell  told  him  tbat  the  improvements  bad 
cost  him  $1,400  besides  his  own  work.  It  Is 
not  pretended  that  this  declaration  was 
made  in  the  presence  of  the  appellant,  and 
it  would  be  an  exceedingly  barsh  rule  to  per- 
mit a  wife's  separate  property  to  be  taken 
away  from  her  by  reason  of  swe^lng  dec- 
larations made  by  her  husband  In  her  ab- 
sence, even  admittii^  such  declarations  to 
be  unquestioned.  As  a  case  !u  point,  see 
Trapneli  v.  Conklyn.  37  W.  Va.  242,  16  S.  E. 
570,  where  It  Is  held  that  the  declarations  of 
the  husband  are  not  admissible  against  the 
wife  in  a  contest  between  the  wife  and  his 
creditors;  that  the  general  rule  of  evidence 
is  applicable  in  such  cases,  Casto  v.  Fry.  iSt 
W.  Va.  449,  10  S.  E.  799.  Husbands  are  so 
accustomed  to  their  old  and  senile  common- 
law  prerogatives,  which  are  slowly  yielding 
to'  tbe  nobler  and  more  righteous  enact- 
ments, that,  as  barons  not  quite  shorn  of 
their  strength,  tbey  still  talk  egotistically  of 
their  femes'  separate  estates.  They,  In  or- 
dinary conversation,  with  a  selfishness  born 
of  pride,  cling  to  the  exploded  theory  that 
whatever  is  my  wife's  is  mine  alone,  for  she 
is,  and  yet  is  not,  for  I  am.  We  are  two  in 
one,  and  I  am  tbe  <me  eran  thouah  abe  sup- 
ports mflh 


Man,  poor  man,,  said  the  pitying  qdrit. 
Dearly  yqu  pay  for  your  primal  fall. 

Some  flow'rets  of  Eden  you  still  inherit, 
Bnt  tbe  trail  of  the  serpent  is  over  them  aU. 

This  appears  to  be  a  case  wherein  a  wo- 
man who  had  earned  a  small  amount  of 
money  teaching  school  marries  a  man  who 
Is  notoriously  Insolvent,  and  undertakes  with 
her  frugal  savings  to  buy  a  small  tract  ot 
land.  Improve  it  by  Its  use,  her  credit  and 
services  in  selling  goods,  and  in  such  other 
ways  as  are  open  to  ber,  and  then  because 
her  husband  has  given  her  to  some  extent 
the  benefit  of  his  time  and  labor,  and  is  en- 
titled to  her  earnings,  his  creditors  must 
come  In  and  swallow  up  the  whole.  In 
short,  in  marrying  an  Insolvent  man  she  has 
hopelessly  mortgaged  herself  to  his  credit- 
ors, and  hear  small  accumulations  must  be 
surrendered  to  the  satlsfactlcm  of  his  debts. 
His  misfortunes  attach  to  her  with  remorse- 
less grasp,  under  the  unbending  rules  of  the 
common  law.  In  the  case  of  Bailey  v.  Gard- 
ner, 31  W.  Va.  94,  5  S.  E.  636,  this  court  hrfd 
that  a  wife's  earnings  are  the  separate  prop- 
erty of  her  husband.  Thla  law  Is  now  abro- 
gated by  l^Islative  enactment  Acta  1893, 
c  3,  S  12.  But  It  was  in  full  force  at  the  tune 
of  the  institution  of  the  preset  suits.  It  Is 
the  settled  law  that  Improvements  put  upon 
a  wife's  separate  property  by  her  husband  can 
be  subjected  to  the  payment  of.  the  latter's 
debts.  Bank  v.  Wilson,  25  W.  Va.  244;  Rose 
V.  Brown,  11  W.  Va.  122.  As  an  exception 
to  both  these  rules  it  bas  been  held  that, 
when  tier  skill  and  labor  In  the  use  of  ber 
separate  property  produce  profits,  they  are 
hers,  not  earnings  belonging  to  her  husband. 
Stewart  v.  Stout,  38  W.  Va.  478, 18  S.  B.  726; 
TrapneU  v.  Conklyn,  37  W.  Va.  248,  16  8.  R 
570.  Also,  that  a  husband  may  give  his  at- 
tention and  labor  to  the  care  and  improve- 
ment of  his  wife's  separate  property  with- 
out making  the  same  liable  for  the  payment 
of  his  debts.  Robinson  v.  Nelll,  34  W.  Va. 
128,  11  S.  E.  999;  Stewart  v.  Stout,  and 
Trapneli  v.  Conklyn,  supra;  Atwood  v.  Do- 
lan,  34  W.  Va.  563, 12  S.  E.  688.  Tbe  appel- 
lant in  the  present  case  purchased  this  prop- 
erty with  her  separate  funds  and  credit.  Im- 
proved it  on  credit,  and  proceeded  to  pay  for 
the  improvements  by  the  use  of  the  prop- 
erty as  a  storeroom  in  which  to  sell  goods. 
While  paying  for  it  in  this  manner,  and  t)e- 
fore  it  was  paid  for,  these  suits  were 
brought  against  It.  This  case  is  especially 
in  point  with  Trapneli  v,  Conklyn,  supra,  as 
followed  by  Stewart  v.  Stout,  supra.  As  to 
any  services  rendered  or  labor  performed  by 
the  husband,  it  is  governed  by  the  case  of 
Boggess  V.  Richards*  Adm'r,  39  W.  Va.  567, 
20  S.  E.  699,  where  It  is  held  that  from  tbe 
husband's  services  and  labor  must  be  first 
deducted  tbe  support  of  himself,  wife,  and 
family  before  his  creditora  can  ask  the  bene- 
fit of  profits  thereby  accumulated.  But  there 
is  no  evidence  to  show  that  there  were  any 
profits,  or  putting  any  value  whatever  on  hla 
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nrrlcea.  Uncertain  "gueasefT'  as  to  the  In- 
creased value  of  property  farnlsh  no  basis 
on  which  the  court  can  determine  how  much 
the  serrlcea  and  labor  of  a  husband  may 
hare  been  instrumental  In  producing  such 
value.  In  the  absence  of  any  evidence  show- 
ing or  tending  to  show  what  such  labor  and 
services  were  worth,  and,  even  If  this  were 
In  evidence,  there  Is  nothing  to  show  a  clear 
profit  subject  to  apportionment  by  a  court  of 
equity.  For  the  foregoing  reastms  the  de- 
cree complained  of  is  reversed  as  to  the  ap- 
X>eUant,  Virginia  D.  Mitchell,  and  sold  suits 
are  dismissed  In  so  far  as  she  and  her  sepa- 
late  property  Involved  therein  are  concerned. 


<40  W.  Vk.  480) 

WEST  et  si.  V.  KAWSON.  Justice  of  the  Pesos. 

et  al. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Aoril  G,  1895.) 

TAKIKe  UKIiAWVCL  ToLI^RrCOTERT  Om  PSKALTT 
— PROHIBITrOX, 

1.  The  fire  dollars'  forfeit  prescribed  b;  law 
(section  37,  c.  44.  Code)  to  be  paid  by  the  pro- 
prietor of  a  gristmill  to  his  oistomcr  for  takins; 
more  toll  than  allowed  hy  the  statute  may  be 
recovered  in  a  dvil  proceeding  before  a  justice 
of  the  peace. 

2.  Where  such  Justice  Has  jurisdiction  of 
the  subject-matter  la  controversy,  and  does  not 
exceed  his  legitimate  powers,  a  writ  of  pn^tu- 
tiOD  should  not  be  granted. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Wirt  county. 

Writ  of  prohibition  by  O.  West  and  others 
afcaiust  W.  J.  Rawson,  Justice  of  the  peace, 
and  John  Lockliart.  From  an  order  dismiss- 
ing the  writ,  plaintiffs  bring  error.  Affirmed. 

T.  A.  Brown,  for  plaintiffs  in  error.  Oasto 
A  Lockliart,  for  defendants  in  earn, 

HOI/T,  P.  Upon  a  writ  of  error  to  the  Judg- 
m«it  of  the  <dTcnit  court  of  Wirt  eouniy  ren< 
dered  on  the  21st  day  of  June,  18M,  refus- 
ing to  award  plalntlfte  in  error  <defendant8 
below)  a  writ  of  prohlbltlmi.  The  plaintiffs 
In  error,  O.  West  and  others,  are  the  owners 
of  a  gristmill  In  the  county  of  Wirt.  John 
Locbhart  one  of  the  defendants,  took  grain 
to  the  mill,  to  be  ground  for  the  consumption 
of  himself  and  family.  He  complained  that 
the  proprietors  of  the  mill  took  far  toll  more 
than  the  atatute  allows,  and  accordingly 
brought  suit  before  W.  J.  Rawson,  a  jus- 
tice of  the  peace,  against  West  and  others,  to 
recover  five  dollars,  the  sum  which  the  stat- 
ute declares  the  proprietor  of  the  mill  shall 
forfeit  to  tbB  party  Injured  for  such  vtola- 
tion.  Such  proceedli^  were  bad  before  the 
Justice  that  the  cause  was  ready  and  about 
to  be  tried  when  defendant  West  applied  for 
and  obtained  from  the  circuit  Judge,  In  vacar 
tion,  a  rule  against  W.  J.  Rawson,  the  Jus- 
tice, and  John  Locfchart,  the  plaintiff,  to 
appear  at  a  time  and  place  designated  after 
being  sorved  with  a  copj  of  the  order,  and 


show  eause«.lf  any  they  could,  why  a  mit 
of  prohlMtlon  should  not.  be  awarded  com- 
manding Rawson,  the  Justice,  and  Lockhart, 
the  plaintiff,  trom  furiiher  proceeding  in  said 
action  then  pending  before  the  Justice.  On 
the  27tb  day  of  March.  lS9i,  the  plaintiffs, 
O.  West  and  others,  appeared  in  court;  and 
on  their  motion,  the  rule  having  been  served, 
autt  motion  for  writ  of  prohibition  was 
docketed.  On  the  6th  day  of  April,  defend- 
ant Lockhart  tendered  his  answer  to  the 
rule,  and  the  same  was  ordered  to  be  filed. 
On  the  21st  day  of  June,  West  and  others 
moved  the  court  to  strike  out  the  answer, 
but  the  court  ovoToled  the  motion;  and  the 
cause  then  coming  on  to  be  heard  upon  the 
pleadings  and  evidence,  Including  the  tran- 
script of  the  record  of  the  proceedings  penC- 
Ing  before  the  Justice  and  argument  of  coun- 
sel, the  court  was  of  opinion  that  pUIntiffs, 
West  and  others,  did  not  show  themselves 
entitled  to  the  writ,  and  gave  Judgment  that 
the  same  should  not  Issue,  dismissing  the 
rule,  with  costs. 

The  only  question  of  Importance  turns  up- 
<Hi  the  meaning  and  application,  with  refer 
mce  to  the  Jiulsdlctlon  of  a  Justice,  of  sec- 
tion 37  of  chapter  44  of  the  Oode  (Bd.  1891, 
p.  858),  which  reads  as  follows: 

"Sec.  3T.  At  every  mlU  which  grinds  grain, 
whether  the  same  be  established  under  au 
order  of  the  court  or  not,  there  shall  be  well 
and  snfilclenUy  ground,  all  grain  brought  to 
the  mill  for  the  consumption,  when  ground, 
of  the  person  bringing  or  sending  it,  or  Ms 
family,  and  In  due  turn  as  the  same  Is 
brought,  and  within  a  reasonable  time  there- 
after; and  there  shall  not  be  taken  for  the 
toll  more  than  one^ighth  part  ot  any  grain 
of  which  the  remaining  part  Is  ground  into 
meel.  nor  more  than  one-^xteenth  part  of 
any  grain  of  which  the  remaining  part  is 
ground  Into  bomlny  or  malt  If  at  any  mill 
thero  be  a  violation  of  this  section  In  any 
respect,  the  proprietor  thereof  shall,  for 
every  such  violation,  forfeit  to  the  party  In- 
jured ^00,  but  with  these  provisoB,  that  the 
proprietor  shall  not  be  obliged  to  run  mora 
than  one  pair  of  stones  to  grind  grain 
brought  to  the  mill  tot  consumption  of  the 
persona  bringlrv  or  sending  it,  or  their  fam- 
ilies, and  that  such  proprietor  may  grind 
grain  for  the  consumption  of  his  family  in 
preference  to  that  of  others." 

Ttds  statate.  In  its  main  features,  has  a 
long  history,  going  back  to  the  acts  of  1748 
(see  6  Hen.  St  pp.  58,  SO),  uid  has  be«i  kept 
up  in  every  revlsal  of  statutes  from  that 
time  to  this.  I  have  not  been  able  to  find 
any  case  whero  this  section  has  called  for 
construction,  but  It  vna  the  practice  to  bring 
actions  of  debt  in  such  casM  under  the  Oode 
of  1849,  and  I  can  dlscovw  no  material 
change.  See  Ckxle  1840  (Ed.  1830,  p.  870)  c: 
68,  1 12.  If  the  statute  prohlUte  the  doing 
a  thing  under  a  penalty,  and  does  not  pre- 
scribe any  mode  oC  recovery,  an  action  of 
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debt  waj  be  maintained.  Oom.  Dig.  "Ae- 
tlon  upon  Statute,"  F;  2  Bac.  Alnr.  ''Debt," 
A;  Sbus  T.  AlAeaoa  (188^  8  Lelgti.  479. 
Here  no  mode  U  prescribed.  By  section  28 
of  article  8  ttf  tbe  constltnllon  the  dvU  Ju- 
risdiction of  a  Jnstlce  of  the  peace  extends 
to  actions  of  aasnmpslt,  d^t,  detinue  and 
trorer.  If  tbe  amount  does  not  exceed  $300,— 
that  Is,  all  causes  of  action  for  which  these 
might  be  brooght;  and,  under  power  con- 
temA  on  the  legislature  by  the  same  sec- 
tion, It  bas.  In  <^pter  50  of  the  Cod^  made 
this  oItII  Jurisdiction  still  broader. 

The  pUntUCs  In  error  contend  that  the 
five  dollars  prescribed  by  the  statute,  as  the 
fbrfeit  to  be  paid  by  the  propriety  of  the 
gristmill  to  bis  customer  for  taking  more 
toU  than  what  Is  allowed  by  law,  vis.  one- 
elgbth,  cannot  be  recovered  before  a  Justice 
In  a  ciTll  proceeding;  that.  It  tmly  can  be 
recovered  either  by  presentment  or  indict- 
ment In  the  circuit  court,  ox  by  4^minal  war- 
rant and  arrest  befine  a  Justice;  that  a  Jus- 
tice bas  no  Jurisdiction  of  the  subject-mattw 
at  all,  or,  If  ]arisdlctl<m.  It  is  only  on  a  crbn- 
lual  warrant,  and  not  by  any  civil  proceed- 
ing, and  tberefm  tbe  circuit  court  erred  in 
refusing  tbe  writ  of  prohibition.  We  do  not 
think,  however,  tiiat  they  make  good  this 
contention.  Chapter  36  of  the  CSode  (tiie  one 
In  part  relied  on)  relates  to  the  mode  of  re- 
covering fines.  It  provides  that  tbe  term 
*%ne"  sball  Intdnde  every  pecuniary  puialty 
or  ferfelture,  and  tbat  It  shall  be  to  the 
state  for  the  support  of  fzee  scbot^  unless 
It  is  otherwise  expressly  provided,  or  would 
be  manifestly  Inconsistent  with  the  Intention 
of  the  l^rlelature.  Here,  as  we  have  seen. 
It  is  otherwise  expressly  provided,  f6r  sec- 
tion 37  of  duipter  44  says  In  so  many  words 
that  the  forfeit  of  five  doUan  shall  go  to 
the  party  injured;  and  Hayo,  In  his  Guide 
(page  673)i  gives  a  dvll  warrant  as  the  form 
for  its  recovery.  In  certain  cases  the  In- 
forms- or  iffosecutor  is  entitled  to  have  a 
port  of  the  fine,  and  no  more.  See  Code,  c 
86,  f  2.  Bjen  tiie  whole  goes  uncondltluial- 
•ly  to  the  Injured  party,  and,  In  no  event  or 
rontingoicy  does  any  port  go  to  the  state. 
Then,  why  should  the  state  sue  or  proBccute 
for  a  penalty  In  which  in  no  contlDgency  it 
has  any  Interest?  And,  as  no  costs  can  be 
revovered  against  the  state,  the  mlU  owners 
would  think  It  a  great  hardship,  and  quite 
a  one-sided  affair,  that  any  customer  could 
sue  them  with  impunity  without  any  risk  as 
to  the  payment  of  costs  on  failure  to  make 
out  a  case;  yet  the  mill  owner  must  pay, 
and  pay  always,  to  some  extent,  whether  he 
gfdna  or  loses.  We  are  of  opinion  that  the 
Justice  of  the  peace  does  have,  by  civil  ac- 
tion. Jurisdiction  of  such  cases;  that  in  this 
case  Justice  Rawson  was  In  no  particular 
exceeding  his  legitimate  poTfers;  and  that 
.the  Judgment  of  the  circuit  court  in  refusing 
tbe  writ  of  prtdiibltlon  was  right  Judg* 
ment  affirmed. 


(40  w.  va.  3m 
BOYD  et  al.  v.  WOOLWINE  et  aL 
(Sapreme  Court  of  Appeals  of  West  Virginia. 

March  30.  1805.) 
Basevbnt— What  Cokstitutss— Hiohwat— Ir- 

1.  A  private  right  of  way  la  the  right  of  go- 
tag  over  another  man's  laDd.  and  may  be  ac- 
qnired  by  grant,  ezivcsB  w  implied,  or  by  pre- 
icription. 

2.  When  s  man  trrants  land  to  another  in  the 
middle  of  land  retained,  he  impliedly  gives  the 
grantee  a  way  to  come  at  it  acrosa  the  land  re- 
tained. This  ia  an  instance  of  what  is  called  a 
"way  of  necessity," 

8.  A  private  right  of  way  by  prescriptioB 
mar  be  acquired  InTa  riaible,  contlnoons,  imln- 
termpted  use  for  20  years  nnder  a  bona  fide 
claim  of  rifbt. 

4.  The  continuous  and  aninterrtipted  nae  of 
a  passway  for  20  years  or  more  by  tbe  people 
gwierally.  though  with  the  knowledge  and  con- 
sent of  the  owner  of  the  land,  will  not  constitate 
It  a  county  highway;  it  must  be  accepted  or  In 
some  way  recognized  as  such  by  the  county  court. 

9.  A  mandatory  Injunction  will  lie  to  cause 
an  obstmcted  or  cloaed  private  way  to  be  cleared 
and  opened  for  tiie  use  of  the  owner. 

A  case  in  whidi  these  iwindpln  are  applied. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Summers  coun- 
ty. 

BUI  by  George  A.  Boyd  and  another 
against  Caroline  Woolwlne  and  others. 
From  a  decree  dismissing  the  bill,  plalntUfs 
appeal.  Reversed. 

Jas.  H.  Hiller  and  J.  J.  Swope,  for  appel- 
lants.  Thos.  G.  Mann,  for  appellees. 

HOLT,  P.  This  was  a  bill  of  injunction 
in  the  circuit  court  of  Summers  county  to 
protect  and  enforce  a  private  right  of  way. 
On  the  23d  day  of  Jnne.  1892,  the  Injunction 
was  granted  the  platntifTs  restraining  the 
defendant  Caroline  Woolwine  and  tbe  other 
defendants  from  obstructing  the  road  In  the 
bill  mentioned,  and  requiring  them  to  un- 
lock the  gates  and  remove  all  other  obstruc- 
tions placed  in  the  road  by  defendants, 
and  leave  tbe  same  open  and  unobstructed 
until  further  order.  All  the  defendants  put 
In  answers,  the  plaintiffs  replied,,  deposi- 
tions were  taken,  exhibits  filed,  and  tbe 
cause  coming  on  for  final  hearing  on  tbe 
15th  day  of  September,  1893,  before  a  spe- 
cial Judge,  the  Injunction  was  dissolved, 
and  tbe  blil  dismissed,  with  costs,  and  from 
this  decree  this  appeal  was  allowed  the 
plaintiffs. 

The  bill  was  demurred  to.  Dors  It  make 
out  a  case  for  relief?  The  plaintiffs  allege 
that  they  are  the  owners  of  valuable  real 
estate,  on  which  they  reside,  situate  In  Tal- 
cott  district,  Summers  county,  on  the  wa- 
ters of  Eagle  branch,  a  small  stream  tiowing 
into  Qreenbrler  river;  that  defendauts  are 
owners  of  a  tract  of  land  below  on  said 
branch.  This  latter  tract  appears  to  liave 
been  conveyed  by  Augustus  Gwinn  and  wife 
to  defoidant  Caroline  Woolwlne  and  her 
chlldrrai  by  deed  dated  the  7th  day  of  Api^lk 
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1888,  as  contalttiAs  24  acres  lying  «i  Green- 
brier river,  and  including  the  mouth  of  E^- 
gle  brancb.  That  when  plaintiffs  bought 
their  land  and  commwieed  to  reside  upon  It, 
24  years  ago,  there  was  an  open  and  noto- 
rlons  way  ninnlng  up  said  branch  for  per- 
sons to  pass  and  repass  from  plaintiffs' 
lands,  through  the  24  acres  now  belonging 
to  defendants,  to  the  public  highway;  that 
It  has  been  open  to  such  travel  time  out  of 
mind.  Plaintiffs  also  allege  that  tbey  own 
an  easement  as  a  private  right  of  way  along 
said  Eagle  Branch  road;  that  for  24  years 
they  have  used  and  enjoyed  the  same  con- 
tlnttonsly  and  without  Int^Tiiptlon,  openly 
and  visibly,  and  claiming  the  same  as  a 
private  right  of  gateway;  that  they  have 
worked  upon  It  and  kept  the  same  in  r^nir 
without  obJectioD  or  molestation  on  the  part 
of  the  defendants,  who  hjkl  made  two  small 
changes  In  that  part  running  through  their 
own  land,  after  havli^  first  asked  for  and 
obtained  from  plaintiffs  permission  to  make 
them;  that  plaintiffs  have  no  other  way 
through  their  own  premises  to  the  public 
road;  tliat  tills  easement  is  the  only  way  they 
ownbywhich  they  can  have  access  to  the  pub- 
lic highway  to  mill,  to  market,  and  to  church, 
and  that  there  is  a  puMlc  school  house  on 
the  branch,  called  "Boyd's  School  Honse"; 
that  they  are  informed  tiiat  there  was  a 
parol  agreement  between  defendants  and  the 
person  from  whom  dtfendants  bought  their 
land  that  this  way  and  easement  was  to  re- 
main open  and  unobstructed  by  defendants; 
that  on  the  Ist  day  of  June,  1882,  defend- 
ants conspired  together  to  Injure  and  annoy 
plaintiffs  by  prermtlng  their  use  of  thla 
passway,  and  to  that  end  put  trees  and  othr 
er  obstructions  across  the  same,  closed  and 
locked  the  gates,  and  refnsed  to  open  them 
or  to  penult  plalntiffB  to  pass  through, 
though  tttey  were  often  requested  to  do  so,— 
by  all  wlilcta  plaintiffa  are  greatly  damaged 
and  annoyed;  praying  for  the.  Injunction  al- 
ready mentioned  as  temporarily  granted, 
and  for  general  relief.  Such  Is  the  sub- 
Btance  of  the  blU,  with  the  order  In  which 
the  facts  are  set  forth  slightly  changed. 
Some  defects  are  obvious,  such  as  tbe  alle- 
gation made  on  information  alone,  which 
plaintiffs,  perhaps,  did  not  believe  to  be 
true.  The  plaintiffs,  however,  could  to  ad- 
vantage have  made  the  location  and  title 
of  their  own  lands  more  definite'  and  ex- 
plicit, but  I  shall  take  for  granted  ttiat  some 
of  these  facts  sufficiently  set  forth  make  out 
a  prima  facie  case,  two  circuit  judges  hav- 
ing so  held,  and  nothing  to  the  contrary  be- 
ing claimed  In  defendants'  brief. 

1.  As  to  the  public  right  of  way.  I  can 
scarcely  ttilnk  of  anything  a  private  right 
of  way  would  be  likely  to  embrace  beyond 
a  public  one  while  tlie  latter  one  lasted;  yet 
it  is  easy  to  see  that  the  two  are  not  neces- 
sarily In«)nsl8tent,  and  that  the  former  may 
be  coexistent  with  the  latter,  and  so  It  has 
boea  beMC..  Brownlow  t.  TomUumi,  1  Maib 


&  O.  481.  The  proof  showi  that  it  lias  been 
used  as  a  way  continuously  by  the  public 
In  the  sense  of  any  and  all  who  saw  fit  to 
pass  over  it,  and  for  60  years  or  more,  going 
back  to  a  time  when  all  these  lands  were 
In  a  state  of  nature,  uncleared  and  unfenoed. 
When  the  tract  of  24  acres  was  first  fenced 
and  gates  put  across  the  road  does  not  ap- 
pear, but  It  does  appear  that  it  was  not  done 
for  the  purpose,  and  did  not  have  the  effect, 
of  putting  a  stop  to  Its  use;  but  the  erection 
of  tbe  gates  without  leave  of  the  county  court 
tends  to  show  that  it  was  not,  or  at  least  was 
not  r^arded  as,  a  connty  road.  It  does  not 
appear  that  It  was  ever  a  thoroughfare.  It 
Is  now,  and  has  long  been,  only  a  cul  de  sac 
a  mile  or  so  long,  opening  out  into  the  high- 
way after  passli^  through  tbe  land  of  de- 
fendants. Angnstns  Gwlnn  became  the  own- 
er of  the  tand  in  1858.  and  this  was  a  public 
passway  then,  and  has  been  ever  since.  He 
sold  to  plaintiff  Taylor  and  bis  father  where 
the  former  now  resides,  and  It  was  the  agree- 
ment that  plalntflT  was  to  have  the  right  to 
use  this  road  as  an  outlet  to  the  public  road, 
but  there  was  no  evidence  in  writing  of  snch 
agre^ent  or  of  such  sale.  Gwlnn  after- 
wards sold  and  conveyed  tbe  24  acres  to  de- 
fendants, who  knew  of  this  public  passway, 
and  agreed  to  leave  It  open,  but  there  was 
no  reservation  OiNwf  la  the  deed  or  any 
contract  to  that  effect  In  writing.  This,  to- 
gether with  such  Icatg  nser.  Is  tiK  evidence 
of  dedication  to  the  public  of  this  right  of 
way.  No  acceptance  thereof  by  the  county 
court  appears,  and  It  must  be  taken  that 
none  was  ever  made,  as  the  county  court 
speaks  only  by  record.  It  has  long  been  the 
settled  law  in  this  state  that  tbe  mere  user 
of  a  road  by  the  public,  for  howera*  long  a 
time,  will  not  make  it  a  public  road.  On 
the  contrary,  the  mere  [lemilsslon  the 
owner  of  the  land  to  the  puUle  to  pass  over 
tbe  road  Is,  without  more,  to  be  regarded  as 
a  license  rev«ciril)le  at  bis  pleasure.  A  road 
dedicated  to  the  public  must  in  some  way, 
directly  or  by  inference,  be  accepted  by  tbe 
county  court  upon  Its  records  before  it  can 
become  a  public  county  road.  Tbls  may  be 
done  laying  it  off  Into  precincts  or  road 
districts,  by  appointing  for  it'  an  overseer 
or  surveyor,  or  by  any  act,  formal  or  in- 
formal, showing  plainly  that  It  claims  and 
treats  the  road  as  a  public  one.  And  if,  after 
notice  of  such  claim,  the  owner  of  the  soil 
permitted  the  road  to  be  passed  over  for.  any 
time,  the  road  might  wdl  be  inferred  to  be  a 
public  road.  See  Brander  v.  Justices  of 
Ohesterfleid,  6  Gall,  648;  Clarke  v.  Mayo.  4 
Gall,  374;  Com.  v.  KeUy  (1851)  8  Grat.  632; 
Ball  V.  Cox.  29  W.  Va.  407.  1  S.  E.  673.  It 
is  true  that  section  31,  c.  43,  of  tbe  Code,  by 
Change  of  language  made  .in  1881.  now  reads 
as  follows:  "Every  road  •  •  •  used  and 
occupied  as  a  public  road  •  •  •  shall  in 
all  courts  and  places  be  taken  and  deemed  to 
be  a  public  road  «  •  •  whenever  ttae-e*- 
ta2)Ushiaeat.thezaof:  as- such  may  «Mtte  In 
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qnesUon;**  yet  tbe  conrt  bas  held  that  this 
means  used  and  occupied  uoder  the  sanction 
of  the  county  court  in  some  way  expressed. 
See  Ball  v.  Cox,  29  W.  Va.  407,  1  S.  E.  613; 
Talbott  V.  King.  32  W.  Va.  6,  9  S.  E.  48; 
Yates  T.  Town  of  West  Grafton,  33  W.  Va. 
507,  11  S.  E.  8;  People  v.  Underbill.  144 
N.  Y.  316,  39  N.  E.  333.  This  doctrine  and 
this  construction  of  this  statute  find  their 
reason  and  justification  In  the  following 
facts:  In  this  country,  new  and  sparsely  set- 
tled as  it  is.  passways  mu  here  and  there, 
used  more  or  less  during  more  than  a  life- 
time of  one  generation  with  the  silent  per- 
mission of  the  owners  of  the  land,  but  with- 
out the  faintest  Intent  on  their  part  to  dedi- 
cate, or  thought  that  they  were  thereby  dedi- 
cating, a  right  of  way  to  the  public.  In  con- 
templation of  our  law  of  county,  police,  and 
ecOTiomy,  there  can  be  do  county  road  which 
ia  not  In  some  way  committed  to  the  care  and 
snperrlslon  of  some  road  surveyor,  whose 
duty  It  is  to  see  that  It  Is  kept  open  and  free 
from  obstmctlon.  Is  the  county  court  to  be 
held  liable  in  damages  to  any  person  who 
bas  sustained  an  injury  in  person  or  prop- 
erty by  reason  of  a  road  being  out  of  repair 
which  It  has  never  In  any  way  accepted  or 
recognized  as  a  public  county  road  or  caused 
to  be  occupied  as  such  by  Its  road  officers? 
See  section  53,  c  43,  of  the  Cktde.  But  the 
question  remains,  have  the  plaintiffs  shown 
themsdvea  to  have  a  private  right  of  way? 
This  is  quite  a  different  thing,  not  only  In  Its 
nature  and  extoit,  but  In  the  methods  of  its 
creation  and  the  evidence  of  its  existence. 
It  falls  under  the  head  of  an  easement,  an 
Incorporeal  right,  is  of  many  Varieties  and 
with  various  characteristics,  according  to  Its 
own  peculiar  facts,  which  need  not  be  no- 
ticed here  or  discussed  further  than  they  are 
brought  into  question  by  this  record. 

2.  It  Is  claimed  that  plalntllTs  have  a  right 
of  way  through  defendants'  land  of  necessity, 
A  way  of  necessity  arises  as  an  Incident  to 
a  grant  of  land  surrounded  wholly  by  that 
of  the  grantor,  when  otherwise  the  land 
granted  would  not  be  accessible  and  the 
grantee  would  derive  no  benefit  from  the 
grant  It  Is  an  Instance  of  the  maxim  that 
one  Is  always  understood  to  intend,  as  an 
incident,  to  grant  whatever  is  necessary  to 
give  effect  thereto  which  Is  in  the  grantor's 
power  to  bestow.  2  Minor's  Inst  20;  Rog- 
erson  v.  Shepherd,  33  W.  Va.  307,  10  S.  B. 
632;  Nichols  v.  Luce  (1834)  24  Pick.  102; 
6  Rob.  Prac.  804.  But  these  plaintiffs  do  not 
allege  in  their  bill  that  they  acquired  their 
lands  by  purchase  or  conveyance  from  Au- 
gustus Owlnn  or  from  any  other  person,  but 
simply  say  that  they  are  the  owners  of  the 
land  on  which  they  reside,  without  alleging 
when,  how,  or  from  whom  they  acquired  title 
thereto.  By  their  evidence  they  make  out 
«  very  dear  case  of  Inaccessibility  Into  their 
homes,  and  out  to  the  mill,  market,  church, 
and  courthonse  and  highway,  without  using 
the  zoftd  In  etnitiOTmqr;  mdi  a  osM  of  ne- 


cessity as  the  county  conrt  would  not  hesi- 
tate to  relieve  them  from  by  making  It  a 
public  road  if  addressed  to  that  body  (Lewis 
V.  Washington,  5  Grat  2(>5),  but  they  pro- 
duce no  competent  proof  here  that  thev  have 
any  title  at  all  to  their  lands  except  their 
actual  possession,  which  makes  them  prima 
facie  owners  In  fee,  sufficient  perhaps,  for 
the  purposes  of  this  case  In  other  ajapects, 
but  certainly  giving  us  no  clue  as  to  how  or 
why  they  own  this  way  as  a  way  of  neces- 
sity. They  also  claim  title  to  this  way  by 
prescription.  This  right  Is  fuUy  set  forth 
in  their  bill  and  clearly  made  out  by  the 
proof.  Augustus  Gwlnn,  while  he  was  still 
the  owner  of  the  24  acres  at  tbe  mouth  of 
Eagle  branch,  agreed  verbally  that  plaintiff 
Taylor  and  the  others  living  on  the  branch 
should  have  the  use  of  the  road  In  dispute 
as  an  outlet  to  the  public  road.  Tnieheart  v. 
Price  (1811)  2  Mun.  468;  McKinzIe  v.  ElUott 
(111.;  1890),  24  N.  E.  965.  Under  this  claim 
of  right,  and  thus  claiming  It  as  th^  own, 
they  have  visibly  and  continuonely  used  and 
enjoyed  this  passway  without  interruption 
for  more  than  20  years,  working  It  and  ke^ 
ing  It  in  some  sort  of  repair  during  all  that 
period,  with  the  help  of  some  of  the  defend- 
ants who  resided  on  It  where  It  nms  through 
their  own  land.  By  such  adversary  user  for 
that  period  of  time  they  acqnired  a  r^bt  to 
the  unobstructed  use  of  said  way.  Rogerson 
v.  Shepherd,  33  W.  Va.  SOT.  10  S.  E.  632; 
Stokes  V.  Upper  Appomatox  Oo.  (1S31>  3 
Leigh.  318;  Coalter  v.  Hunter  (1826)  4  Rand. 
5a  If  such  Is  the  right  of  the  plaintiffs,  no 
question  Is  made  that  this  Is  their  propw 
remedy;  In  fact,  their  only  plain,  adequate, 
and  complete  remedy,  seeing  that  it  Is  tbe 
imobstructed  use  of  the  road  they  are  after, 
and  not  damages  for  the  obstruction  of  it 
Therefore  the  decree  of  September  15,  1893, 
complained  of,  must  be  set  aside,  and  the 
temporary  Injunction  awarded  on  the  28d 
day  oC  Jul7,  '1892.  be  mads  perpetoaL 


(40  w.  V*.  171) 

TRIOS  V.  OHESAPEAEB  &  O.  RT.  GO. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 
March  27,  1895.) 

EracTiox  or  Passekokr  — Mistake  ik  Tickbt  bt 
AosNT — Dahaobs. 

1.  By  mistake,  a  ticket  agent  selling  a  mile- 
age ticket  good  for  one  year  stamps  upon  it  8S 
the  date  of  issue,  4th  March,  1892,  iiiHtead  of 
1893.  The  passenger  tenders  it  on  24th  AprU, 
1893,  in  payment  of  fare,  but  it  Is  refused,  and 
he  ejected  tor  nonpayment  Of  fare.  The  passen- 
ger can  recoTer  damages. 

2.  By  mistake  a  ticket  agent  selling  a  mile- 
age ticket  good  for  one  year  from  issue  stamps 
upon  it,  as  the  date  of  issae,  4th  March.  1892,  in. 
stead  of  1893.  and  after  the  figures  189-  writea 
the  figure  3.  making  the  date  oi  the  expiration  of 
the  book  4th  March.  1893,  and  then  corrects  the 
latter  mistake  by  writing  over  the  3  tbe  figure 
4.  making  it  read  1894,  not  correcting  the  1892. 
On  24tbApriL  1893.  the  holder  tenders  this  book 
in  payment  of  faie,  but  it  is  rejected  as  ont  of 
date,  and  he  is  ejected  from  the  train,  afttt  ex- 
piainjing  to  the  oMlector  that  flie  agait  had  aada 
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the  mistake,  and  he  cad  himself  not  altered  the 
ticket,  nnd  asking  that  the  collector  wait  until 
the  train  reached  Hnntington,  where  the  book 
was  sold,  80  that  the  collector  would  be  satisfied 
that  the  book  had  not  been  fraudulently  altered; 
and  the  collector  made  no  inquirj^  at  an^  of  BeT> 
eral  telegraph,  atationa  of  the  railroad  company 
as  to  it.  The  passenger  can  recover  damages  of 
the  compaDy. 

3.  Where  the  case  is  one  of  indeterminate 
damages,  and  the  law  gives  no  Bjjtecific  rule  of 
compensation,  the  decision  of  the  jury  upon  the 
amount  of  damages  ia  generally  conclusive,  ualess 
the  amouzit  is  bo  large  or  smal]  as  to  induce  the  be- 
lief that  the  jury  was  tnfloenced  by  passioa. 
partiality,  comtptlon,  or  prejudice,  or  misled  by 
some  mIstafceD  view  of  the  case;  bat,  if  so  ex- 
cessive  as  to  induce  such  belief,  It  will  be  set 
aside. 

(Syllabna  by  the  Conrt) 

Error  to  drcDlt  court,  Cabell  county. 

Action  by  B.  C  IHce  asalnst  the  Cbesa- 
pcake  ft  Ohio  RaQway  Company.  Plaintiff 
had  judgment,  and  defendant  brings  error. 
Affirmed. 

Slmms  &  Enfidow,  for  plaintiff  in  error.  E. 
W.  Wilson,  for  defendant  In  error. 

BKANNON,  J.  Trice  sued  tbe  Chesapeake 
&  Ohio  Hallway  Company,  in  Cabell  county, 
for  damages  for  bis  ejectment  from  a  train, 
and,  on  demurrer  to  evidence,  recovered 
Judgment  for  $550,  and  tbe  defendant  brought 
the  case  here.  Tbe  facts,  in  short,  are  as 
follows:  Trice  boarded  a  passenger  train  on 
tbe  24tb  of  April,  1893,  at  Charleston,  to  go 
to  Huntington.  He  had  a  mileage  ticket  Is- 
sued for  1,000  miles,  having  remaining  un- 
used coupons  for  40  miles'  travel.  These  tick- 
ets are  good  for  one  year  from  issue.  This 
one  bad  stamped  upon  It  as  date  of  tta  Issue 
March  4,  1892.  For  date  of  expiration  there 
were  printed  on  it  tbe  figures  189-,  to  be  filled 
out  with  tbe  particular  year  of  issue;  and 
there  was  inserted  in  ink,  with  tbe  pen,  the 
figure  3,  making  the  date  of  expiration  4th 
Marcib,  lf»3;  but  orer  the  3  was  written  with 
pen  and  Ink  tbe  figure  4,  making  tbe  expira- 
tion, considering  tbe  figure  4  as  the  right 
one,  and  disregarding  the  figure  3,  4tb  March, 
1894.  The  question  is,  when  was  this  ticket 
issued?  When  fare  was  demanded,  Trice 
gave  the  collector  this  mileage  ticket  as  pay- 
ing 40  miles'  fare,  and  50  cents  in  mon^, 
which  the  collector  accepted,  and  passed  on, 
saying  that  there  was  some  change  coming 
to  Trice,  which  be  would  band  him.  The  col- 
lector soon  returned,  saying  to  Trice  that  bis 
ticket  was  not  good,  because  out  of  date. 
When  the  dates  on  the  ticket  were  called  to 
his  attention.  Trice  Insisted  that  tbe  ticket 
was  good;  that  he  had  purchased  it  at  the 
Huntington  ofllce  4th  March,  1893,  and  that 
the  stamp  of  1802  as  the  date  of  purchase 
was  a  mistake  in  tbe  agent  who  sold  It  to 
him;  that,  even  though  tbe  stamp  gave  tbe 
date  1892  for  Its  ptirchase,  still  tbe  date  of 
expiration  on  the  ticket  was  1894.  Where- 
upon the  collector  said:  "That  won't  help 
you  any.  That  four  has  been  made  there 
Blnce  yoa  bought  tbe  ticket   You  have 


changed  that  three  to  a  four.  I  won't  ac- 
cept it."  Trice  still  insisted  upon  tbe  cor- 
rectness and  validity  of  tbe  ticket,  and  said, 
if  there  was  any  mistake.  It  could  be  rectified 
at  Huntington,  and  the  collector  would  there 
find  out  that  It  was  genuine  and  correct,  to 
which  tbe  collector  replied  that  he  did  not 
have  to  go  to  Huntington  to  ascertain  about 
it,  and  that  be  would  have  to  put  Trice  off, 
and  told  him  to  get  off  at  next  stop.  Trice 
did  not  get  off  at  tbe  next  stop.  Spring  Hill; 
and,  after  tbe  train  left  Spring  Hill,  the  col- 
lector said  to  Trice  that  he  would  have  to 
pay  fare  or  get  off  the  train,  and  banded  him 
back  the  mileage  book  and  50  cents.  Then 
tbe  conductor  came  to  him.  Inspected  the 
book,  said  tbe  collector  was  right  In  rejecting 
It,  and  Trice  would  have  to  get  off  at  St. 
Albans,  which  be  did  under  protest,  still  de- 
manding right  of  passage. 

Was  the  mileafje  ticket  still  good  for  40 
miles'  travel?  That  depends  on  whether  it 
was  issued  In  1802  or  1898,  and  this  depends 
on  whether  the  stamp  date,  4th'  March, 
1892,  was  a  mistake  as  to  the  year,  or  was 
right,  and  the  figure  4,  written  over  the 
figure  3  in  Its  date  of  expiration,  was  wrong- 
fully put  there  by  forgery.  Trice  sweara  be 
purchased  the  ticket  4tb  March,  1803,  and 
that  he  did  not  put  tbe  figure  4  in  the  date 
ot  expiration,  but  that  the  agent  at  Hunting- 
ton did.  There  Is  no  evidence  to  the  contrary; 
and,  even  If  we  were  not  deciding  the  case 
on  a  demurrer  to  (evidence,  we  would  be  re- 
quired to  say  that  tbe  facts  are  as  Trice 
states  them;  but  the  more  certainly  and 
plainly  that  is  our  duty  under  principles  gov- 
erning us  upon  a  demurrer  to  evidence. 
Where  Is  the  registry  kept  at  the  Huntington 
office.  If  any  was  kept,  showing  sales  of 
mileage  books  by  date  and  number?  Where 
tbe  agent  who  sold  this  book?  They  are  ab- 
sent, and  their  absence  unaccounted  for.  No 
alteration  in  the  ticket  la  shown.  We  must 
consequently  say  that  the  stamped  date  of 
Issue  is  a  mistake  of  the  selling  agent,  as  also 
the  date  of  1893  for  expiration  a  mistake,  and 
that  he  discovered  It,  and  corrected  it  by 
writing  the  figure  4  over  tbe  figure  3  In 
date  of  expiration,  and  omitted  to  change  the 
1802  In  date  of  Issuance.  It  does  seem 
strange  that  the  selling  agent  would  retain 
as  late  as  4th  March,  1893,  the  old  stamp  of 
lf^»2,  and  still  more  that  he  would  put  1893 
in  date  of  expiration  if  tbe  book  was  Issued 
in  189'S,  making  two  mistakes.  Did  this  hap- 
pen only  in  the  case  of  this  ticket?  How  did 
it  happen?  We  do  not  know.  But  the  evi- 
dence shows  mistaken  date  of  Issuance.  The 
collector  could  not  say  that  the  date  1802 
In  date  of  issue  was  infallibly  right,  and 
that  the  date  1894  In  date  of  expiration  was 
wrong,  unless  tbe  latter  was  forgery.  In- 
deed, the  fact  that  the  figure  4  was  written  in 
ink  over  tbe  figure  3  would  indicate  that  tbe 
1892  was  erroneous  and  1894  right,  unless 
forged,  and  the  ink  of  the  figures  3  and  4  and 
In  other  parts  seems  the  same*  and  the  4 
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In  day  of  moDtfa  made  like  the  4  In  the 
year  IS&i.  Tbus,  the  passenger  bad  a  lawful 
ticket,  and  was  wrongfully  ejected.  There 
Is  nothing  forhldding  oral  evidence  to  show 
mistake  In  date.  The  mileage  book  Is  a  con- 
tract, but,  under  the  rule  that  error  in  mere 
date  may  be  shown,  I  take  it  the  true  date 
can  be  shown.  The  defense  Is  only  that  the 
collector  acted  under  a  rule  of  the  company, 
directed  to  collectors,  saying  that  "a  tidcet 
bearing  any  evidence  of  alteration  or  erasure 
should  not  be  accepted  for  paseage,  unless  col- 
lectors are  satisfied  that  the  same  has  been 
done  In  ignorance  and  contrary  to  iostruc- 
tiona  by  agent  who  sold  the  ticket"  That  Is 
good  between  company  and  collectors;  bat 
can  It  destroy  the  right  of  a  passenger  tmder 
a  ticket  which  In  fact  has  not  been  mutilated 
or  chuiged?  Suppose  the  collector  should 
find  marks  of  mutilation  or  alteration  when 
a  court  should  flml  none  Would  the  rights 
of  the  party  be  defeated  In  a  court  by  the 
decision  of  the  collector?  The  rule  is  pru- 
dent; but  if  an  Instance  of  Its  application  Is 
one  of  misapplieatloo  or  error,  and  thereby 
one  guilty  of  no  fault  Is  Injured,  the  com- 
pany, like  others,  must  answw  for  the  con- 
sequence of  Its  action  or  the  mistakes  of  Its 
agents,  though  weU  meant  llils  ticket  was 
apparently  good,  ott  at  least,  as  apparently 
good  as  apparently  bad;  more  apparently 
good  than  bad. 

In  the  McKay  Case,  84  W.  Va.  65.  U  S.  B. 
737,  we  held  that  whffl«  a  railroad  company 
agreed  to  sell  a  ticket  for  passage  between 
cOTtatn  points,  but  by  mistake  wrote  the 
ticket  for  passage  to  other  points,  the  pas> 
senger  could  not  ask  passage  where  the 
ticket  did  not  carry  him,  it  being  apparently 
uot  good  for  the  passage  dauanded;  and  the 
passenger  leftTlng  the  car,  at  the  command 
of  the  conductor,  but  without  force,  could 
not  sue  in  tort,  but  must  sue  for  breach  of 
contract  by  the  company  In  agreeing  to  car^ 
ry  him  that  passage,  and  failing  tlierein  by 
not  giving  him  the  ticket  contracted  for. 
That  case  was  confessedly  somewhat  close, 
but  I  still  think  It  was  rightly  decided,  and 
sustained  by  eases  of  «uinent  authority. 
There  the  ticket  shoved  nothing  for,  and  all 
against,  the  right  of  the  passenger  to,  the 
ride,  which  be  claimed,  and  was  transpar- 
ently not  good, — a  mere  blank  or  nullity  as 
to  the  ride  claimed;  while  here  It  Is  appar- 
ently good,  more  apparently  good  than  bad, 
and  turning  out  In  the  aid  to  be  good. 
There  Is  a  difference,  though  it  cost  reflec- 
tion to  see  It  In  this  case  I  go  upon  the 
theory,  which  I  think  Is  correct  that  the 
plalntlfTs  grievance  Is  not  a  breach  of  con- 
tract In  agreeing  to  sell  him  a  ticket  for  a 
certain  passage  and  glrlng  falm  a  wrong 
ticket  as  In  the  McKay  Case,  but  In  the  fact 
that  he  had  a  ticket  entitling  him  to  go  to 
Huntington  as  he  demanded,  and  In  its 
wrongful  rejection  and  his  expulsion.  He 
liad  a  ticket  turning  out  ultimately  to  bare 
been  good  from  the  start   The  confusion  as 


to  date  arising  from  the  agent's  error,  with- 
out fault  In  the  passenger,  does  not  change 
Its  validity.  In  Railroad  Co.  v.  Bice,  64  Md. 
63, 21  Atl.  07,  a  party  had  a  ticket  for  a  round 
trip  contaialug  two  coupons,  one  each  way; 
and  th0  conductor  tore  off  the  wrong  one, 
and  left  the  other  one  with  the  passenger 
for  return,  and  the  conductor  on  the  return 
ejected  him,  and  be  recovered.  He  had 
bought  a  ticket  good  on  Its  face,  and  the 
mistake  of  the  conductor  could  not  change 
It  His  rights  depended  on  his  tIclEet  good 
from  the  first  as  Issued,  not  on  the  con- 
ductor's error.  So  In  Railroad  Co.  v.  Fix, 
88  Ind.  381,  where  conductor  tore  off  wrong 
coupon  In  round-trip  ticket  This  passenger. 
Trice,  made  explanation  as  to  the  tlclxet  to 
the  collector,  and,  what  showed  his  good 
faith,  asked  the  collector  to  wait  till  they 
got  to  Huntington,  where  any  mlstalce  could 
be  corrected.  This  was  a  reasonable  propo- 
sition no  doubt  In  Hufford  v.  Railroad  Co. 
(Mich.)  31  N.  W.  644.  It  was  held  that,  where 
an  agent  bad  made  a  mistake  lu  selling  a 
ticket  the  conductor  ought  to  rely  on  the 
passenger's  statement  as  tru^  until  found 
to  be  untrue,  wittaont  regard  to  wordi^  flg- 
ures,orot2LermarkBOD  thetldcetandtbeoHii- 
pany  was  fatid  liable  for  c^Jectlon.  And  then 
this  was  a  train  stopping  at  all  the  stations, 
nearly  a  dosien,  between  Charleston  and 
Huntington,  and  many  of  them  telegraph  star 
tlons,  so  that  the  collector  could  liave  ascei^ 
tained  about  the  ticket  by  Inquiry  of  the 
Huntington  office  without  cost  He  took  so 
st^  to  ascertain  the  truth,  but  assumed  a 
forgery  on  Trice's  part 

Is  the  amount  of  damages  found  ^cesslTe? 
While,  from  the  first  I  liave  htid  no  doubt  of 
the  plaintiff's  right  to  recover,  my  IncUnar 
tioa  was  to  think  that  tlie  Jury  had  imposed 
too  heavy  a  lumd  on  the  company,  and  com- 
pensated Trice  beyond  any  harm  or  loss  he 
suffered.  Not  a  finger  was  laid  upon  him  to 
force  him  from  the  train,  but  he  got  off  of  his 
own  action,  under  protest  It  does  not  ap- 
pear that  he  suffered  from  weather.  He  got 
off  at  a  regular  station.  It  Is  not  shown  tBat 
he  was  greatly  delayed,  w  lost  anything 
thereby.  He  says  he  had  important  busliiess 
In  Huntington,  but  what,  or  whether  he  lost 
anything,  be  does  not  say.  There  Is  no  -evU 
dence  tbat  he  was  exposed  to  publio  humili- 
ation, or  that  what  was  said  was  heard  by 
other  passengars.  The  appeaianee  of  the 
ticl^t  might  well  suggest  a  doubt  to  the  con- 
ductor. Where  a  passenger  Is  wrongfully 
ejected  from  a  train  by  a  conductor  for  non- 
payment of  fare,  In  good  faith.  In  execution 
of  the  rules  of  the  mmpany,  as  he  supposes, 
without .  mallciouB  intent  or  circumstances 
of  indignity  or  Insult,  without  force,  there 
ought  not  to  be  heavy  or  exemplary  dam- 
ages, Irat  only  such  as  compensate  actual  loss. 
Railroad  Co.  t.  Gulnan,  47  Am.  R^.  278; 
Fitagerald  t.  Railroad  Co.,  BO  lomi.  TO;  Car 
Co.  T.  Reed.  75  lU.  125.  But  here  the  col- 
lector charged  upon  Ttlc^  the  criwe  of  for* 
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gery.  and,  wbtt«  drcamstanceB  of  Insult 
and  Indignity  attend,  that  fact  may  be  con- 
sidered fairly  by  a  inrj  in  estimating  dam- 
ages. In  Railroad  Go.  t.  Fix.  supra,  where 
the  rerdlct  was  a  distinguishing  fea- 
ture was  the  condnctor'a  charge  that  plain- 
tiff wanted  to  cheat  the  company.  This  is 
a  matter  consldoed  everywhere.  But  as  is 
said  in  3  Suth.  Dam.  S  953:  "In  actions  for 
personal  injoriea,  uid  in  cases  generally 
where  there  Is  no  fixed  legal  rule  of  com- 
pensation, the  therary  of  the  law  la  that  the 
dedaion  <a  the  Jury  la  condnslTe,  unless 
they  have  been  misled,  <»  their  Tordlct  has 
been  influenced  by  cormptlMi,  passion,  or 
prejudice.  Unless  the  -  Terdlct  finds  an 
amount  so  out  of  prtHOortlon  to  the  actual 
li^iuy  a*  to  OTlnce  such  misleading,  or  ttie 
presence  of  some  malign  influence,  it  will  be 
sustained,  although  it  may  materially  differ 
from  the  Jodgnent  of  the  oourt  But  if  the 
amount  of  the  verdict  so  far  exceeds  or  falls 
abort  of  what  to  the  oourt  appears  to  be  Just 
compensation  as  to  induce  the  belief  that 
tba  jury  have  not  given  the  case  a  fair  and 
dispassionate  cohBideration,  it  will  be  set 
adde."  Our  own  ajuthoriUes.  axe  the  same, 
and  in  such  cases  hold  tlyit  the  finding  <tf 
the  jury  governs,  unless  so  exc^idve  as  to 
induce  the  belief  that  it  was  governed  by 
partiality,  corruption,  or  prejudice,  or  misled 
by  some  mistaken  view  of  the  merits,  of  the 
case.  Furlsh  &  Co.  v.  Belgle,  11  Grat  697; 
Pegram  v.  Stort^  81 W.  Ya.  220,  6  S.  B.  485; 
Boston  V.  BaUwigr,  36  W.  Va.  818,  IS  S.  B. 
158;  Sheets  v.  Bailroad  Oo.,  89  W.  Va.  475. 
ao  S.  B.  66&  Under  these  principles,  we 
cannot  interfere  with  the  amount  found.  In 
a  note  to  Bailroad  Co.  v.  Gulnan,  IS  Am.  & 
Bng.  R.  Caa.  41,  are  collected  cases  In  whidi 
vwdlcts  have  been  held  excessive  for  ejec- 
tion of  pasaengets  and  others  whore  large 
verdicts  have  been  sustained,  but  they  af- 
ford no  cOTtaln  guide.  Catalnly,  where  the 
conductor  la  honestly  OEecutlng  his  duty, 
though  be  is  mlstatoi,  and  there  Is  no  force, 
Insult,  or  barsh  treatment,  tbe  flndliv  ought 
to  be  on^  compensatory,  not  punitive  and 
heavy.  We  think  this  verdict  lieavy,  but  we 
hesitate  to  interfere  wlUi  the  finding  of  the 
Jury.  ASBrmeU 


(40  W.  Vk.  406) 

UNION  TRUST  00.  t,  McOLBLLAN. 
(Suprone  Oourt  of  Appeals  oC  West  Viigiiila. 

April  3.  1895.) 

Action  —  Acoommodatioh  Notb  —  Bcbdbh  of 
phoor — cokbidbkation  oj  plbdqb— evi- 

d  escb— prbsrmptiomb. 
1.  Where  It  i»  diown  in  evidence  fliat  a  cer- 
tain negotiable  promJraorr  note  w»b  made  and  de- 
hvered  to  the  psjee  at  Us  instance,  and  for  his 
accommodation  for  a  specific  purpose,  and  that 
anch  payee,  without  the  knowledge  or  consent  of 
the  maker,  used'  endi  note  for  a  different  por- 
pose,  the  bnrden  la.  00  the  holder  of  snch  note  to 
Bhow  that  he  received  it  in  the  ordinary  coorae  of 
basineBB,  before. maturity,  for-value,  without  no- 
tice of  Ms  wrongfal  mlsose  by  the  payee,  before 
be  csn  reontt-nom  the  nakea 
T.2lB.B.no.l8— 66 


2.  A  pre-exJating  debt  Is  not  snch  valuaUe 

consideraaon  as  will  protect  the  bolder  of  a  nego- 
tiable note  wrongfully  pledged  aa  collateral  se- 
cnritf  to  the  payee. 

3.  Where  the  bnrden  Is  on  a  part^  to  a  suit 
to  prove  a  material  fact  in  usne.  the  failure,  with- 
out excuse,  to  produce  an  Important  and  neces- 
sary witness  to  Bodi  fact,  raises  the  concloslTe 
presumption  that  sndi  witness'  testimony^  if  In- 
trodaced,  would  be  adverse  to  the  pretensions  of 
such  party. 

(Syllabus  by  the  Court) 

Error  to  circuit  coqrt,  Mercer  county* 
Action  on  a  note  by  the  Union  TnMt  Oom- 
pany  against  J.  L.  Mcdellan.  Defendant 
had  Judgment,  and  plaintiff  brings  mm. 

Affirmed. 

Johnston  &  Hale,  for  plaintiff  In  error.  A. 
W.  Reynolds,  for  defoidant  in  error. 

DENT.  J.  A  suit  brought  by  the  Unltm 
Trust  Company  against  J.  L.  MeCl^an  on 
a  certain  promissory  note,  in  the  circuit  conrt 
of  Mercer  county,  resulted,  on  tbe  24tb  day 
of  Febmaty,  18M,  In  a  judgment  for  tbe 
defendant,  from  which  the  plalntlS  obtained 
a  writ  of  enor,  and  hefe  relies  on  the  follow- 
ing prefix  and  argumentative  asslgninent,  to 
wit:  "First  The  court  erred. In  permitting 
the  def  aidant  to  read  as  evidence  to  the  Jury 
the  deposition  of  Wm.  B.  Beed,  over  tbe  ob- 
Jecticms  of  Uie  plaintiff.  Tbifl  deposlUm  was 
wholly  Immaterial  and  irreleTant.  Tbls  buit 
was  brought  iqxm  a  note  uegotlable  under 
tbe  laws  of  the  state  of  Penusylvania.  .The 
.plaintiff  was  the  ownw  thereof,  having  taken 
It  for  value,  and  thla  deposition  undertakes 
to  explain  tike  drcumBtancesr.nnder  whicb  It 
was  executed  by  the  defendant  to  the  said 
Wm.  B.  Reed,  the  payee  thereof.  Second. 
The  said  circuit  court  erred  In  permitting 
the  defendant  to  tosttfy  before  tiUe  Jury  In 
explanation  of  the  ctroumBtances  under 
which  be  executed  the  said  negotiable  aote 
to  the  said  Wm.  B.  Seed,  over  tbe  olfaction 
<a  the  plaintiff.  Third.  Tbe  conrt  erred  In 
permitting  the  defendant  to  testify  to  tile 
Jury  why  the  said  Reed  proposed  to  give  to 
the  said  defendant  BOO  shares  of  stock  la  the 
Fottrdl  L  W.  O.  Company,  over  the  objection 
of  the  plaintiff.  This  was  wboUy  Irrtievant 
and  Immaterial,  and  tended  to  lead  away 
the  mind  of  the  Jvry  &om  the  Issue  In  the 
casa  Fourth.  The  court  emd  in  p^mltting 
the  defendant  to  testify  before  the  jury  as 
to  tbe  omwrtuuity  that  tbe  idaintiff  had  to 
see  the  defMidant  in  Philadelphia,  and  as 
to  the  number  of  times  they  passed  by  tbe 
plamtiff*a  place  of  business  while  tn  Pblla- 
delphla,  and  as  to  where  be  first  foand  out 
that  the  note  nud  on  In  tills  case  bad 
been  used  according  to  the  contract  between 
him  and  the  said  Reed,  and  as  to  how  long 
it  was  before  tiie  first  action  ,  was  toonght 
on  said  note^  over  tlw  obJectlonB  <tf  the  pliUn- 
tiff.  Fifth.  Tlie  court  erred-  to  rtfoaing  to 
strike  out  the  wbole  of  tiie  uamtnation  In 
chief  of  tbe  dsfradant  Sixth.  The  ulA 
court  erred  in  recusing  to  strike  out  tbe 
wbide  c£  tba  defendaaf  a  eridenea  In  this 
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case,  and  direct  Hie  Jmr  to  And  a  verdict  tcx 
tbe  pUiatUt,  because  It  presented  no  valid 
defense.  Tbis  practice  was  ai^roTed  1^  tbe 
court  of  appefds  of  tUs  state  In  On  case  of 
Spencer  t.  Rose,  28  W.  Va.  333.  SereDtb. 
Xbe  court  erred  In  permitting  the  defendant 
to  testify  te  tbe  Jury  In  aur  rebuttal  tbat  he 
bad  never  executed  the  note  referred  to  in 
the  deposition  of  D.  Howard  Foote,  read  In 
the  case  befbre  the  jury.  Eighth.  Tbe  court 
erred  in  refusing  to  give  to  the  Jury,  at  tbe 
Instance  of  the  plaintiff.  Instructions  Nos.  1, 
:^3,4,andS.  Itwasdearlyarrorinthecourtln 
refusing  to  give  Ibese  instructlonB,  especially 
so  as  to  No.  8.  Tb»e  was  evidence  in  tbe  case 
showing  that  the  note  sued  on  was  indorsed  to 
tbe  plaintiff  by  tbe  payee,  Beed,  t<a  a  consld< 
oraUon,  and  there  was  evidence  showing  or 
tending  to  show  tbat  a  ctmslderatlon  passed 
front  the  payee,  Beed,  to  J.  L.  McCSellui.  the 
maker  thereof,  and  there  was  evidence  tend- 
ing to  show  tiiat  Beed,  the  payee,  practiced 
a  fraud  upon  McGldlan,  the  maker;  and  It 
Is  hard  to  conceive  why  the  court  rejected 
tills  instruction,  wblcb  was  intended  to  meet 
this  view  of  the  case.  Ninth.  The  court 
erred  in  giving  to  tbe  Jury  tostmction  Na  1 
(or  the  defendant  This  was  clearly  orone- 
OQB.  It  garbles  tbe  tacts,  and  violates  a 
wdl-establlshed  principle  It  put  promlDent- 
ly  before  tbe  Jury  parte  of  tbe  evidmce,  and 
Ucnored  other  parte  of  the  evidence.  It  is 
long,  pndiz;  uid  bard  to  und^tand,  and 
does  not  propound  tbe  law  eoRectly.  Tenth. 
Tbe  verdict  was  ccaitrai7  to  the  evidence  In 
the  case;  Wm.  B.  Beed  In  his  deposition 
aays  Ibat  tbe  note  was  given  him  for  tbe  pur- 
IKise  of  baving  it  discounted;  and  be  further 
said  In  bis  deposition  that  said  note  was 
used  by  Um  In  paying  for  stock  to  the  Fot- 
tntU  1.  W.  O.  Company  for  the  defendant 
The  whole  evidence  in  the  case  sbows  tbat 
the  note  sued-  on  was  either  based  on  valua- 
ble conBlderetl(m  to  tbe  def«idant  the  mak- 
er, or  that  it  was  an  accommodation  note, 
given  by  tbe  defendant  to  accmnmodate  his 
friend,  Wm.  B.  Reed,  and  In  either  event  the 
verdict  should  have  been  for  the  pWntlff.** 

No  other  men  were  assigned  at  tbe  bar, 
and,  as  none  are  a[q;>atent  from  tbe  record, 
aftcv  careful  inspection,  It  must  be  presumed 
they  do  not  exist  as  tbe  ^le  counsel  for  tbe 
plaintlfF  would  not  have  overlooked  them. 

The  tour  instroctloDs  asked  for  plaintiff, 
and  refused,  are  as  toflows,  to  wit:  "Instrue- 
^  tion  No.  2:  The  court  furOier  instructe  tbe 
Jury  tbat  if  tb^  believe  from  tbe  evidence 
In  tUs  case  that  tbe  note  sued  on  in  tids 
case  was  made  and  delivered  by  the  defend- 
ant McCaellan,  to  Wm.  B.  Beed,  as  payee, 
for  tbe  peiBonal  accommodatitm  of  said  Reed, 
and  with  the  undmtandlng  that  the  said 
Reed  should  use  the  said  note  for  the  purpose 
only  of  paying  for  or  showing  to  tbe  stock- 
boldera  of  tbe  PottreU  insulatiDg  Wire  Gable 
Granpany  that  OOO  shares  of  the  capltel  stock 
of  said  conqiany  had  been  paid  for  1^  tbe 
said  detonddst  or  the  said  defendant  and. 


said  Beed  Jointly;  and  tiie  Jury  shall  fnrUier 
believe  from  the  evidence  In  this  casp  43iat 
the  said  Reed,  with  said  understanomg, 
which  he  made  known  to  tiie  jrfaintlfl  at  tbe 
time  he  negotiated  said  note  to  the  plalntUf, 
and  that  he  did,  b^re  tbe  maturl^  of  said 
note,  negotiate  the  same  to  the  plaintiff  for 
valne  by  getting  the  money  thereon,  by  having 
the  same  discounted,  and  getting  tbe  money, 
or  by  having  bis  own  note  discounted,  and  at 
the  time  of  such  discount,  and  In  part  coaM- 
eration  thereof,  he.  Reed,  deposited  tbe  note  In 
suit  as  collateral  security,— tiien  the  Jury 
should  And  tor  fbe  plaintiff.  Instruction  No. 
S:  The  court  Instrocte  the  Jury  tbat  If  they 
beUeve  from  the  evidence  in  this  case  that 
tbe  note  sued  on  in  this  case  was  token  by 
Reed,  the  payee,  tox  valuable  OKislderatlon, 
and  tbat  tbe  said  Beed  Indorsed  and  dellv- 
ored  tbe  said  note  to  the  platetiff  for  valua- 
ble constderatifm,  then  the  plaintiff  has  tbe 
right  to  recover  on  said  note,  unless  they 
further  beUeve  from  the  evidence  in  this 
case  that  the  said  Beed  procured  said  note 
from  the  defradant  through  fraud,  and  that 
the  plaUitlff,  at  tbe  time  It  took  said  note, 
knew  of  s^d  fraud,  and  tiie  burd«t  of  prov- 
ing said  fraud  and  notice  Is  on  tbe  defend- 
ant Instmction  No.  4:  Tbe  court  Instructe 
the  Jury  that  if  they  believe  fnmi  the  evi- 
dence In  this  case  that  the  note  sued  on  in 
this  case  was  made  by  the  defendant  X  I*. 
McClellan,  to  W.  B.  Beed,  as  payee,  and  ttiat 
said  note  was  made  for  tbe  purpose  of  dis- 
count and  tbat  tbe  said  Beed,  before  tiie  ma- 
turity of  tiie  said  not^  indorsed  and  d^v- 
ered  tbe  same  for  value  to  the  plaintiff,  Unlw 
Trust  Company,  then  the  said  plaintiff  la  en- 
titied  to  recover  In  this  case,  unless  tbe  Jury 
shall  believe  from  the  evidence  In  this  case 
that  tiie  said  note  was  obtained  \iiy  tbe  said 
Beed  from  the  said  McClellan  by  fraud,  and 
tbat  tbe  platetiff  bad  knowledge  of  auch 
fraud  when  It  took  the  aaiA  note  from  tbe 
Sfdd  Beed;  and  the  burdoi  of  inrovlng  fraud 
is  on  tbe  defeiUIaut  Instruction  Na  5: 
court  further  instructe  tiie  Jury  that  If  tiiey 
believe  from  tbe  evidence  in  thte  case  that 
the  plaintiff  took  the  note  in  suit  before  Ite 
maturity,  for  value,  and  without  notice  of 
any  equities  (If  the  Jury  from  tbe  evidence 
aaU  believe  'any  equities  existed)  betweoi 
the  defendant  UcCIdlan,  and  W.  B.  Beed, 
the  payee  of  said  note,  then  the  plaintiff  is 
entltied  to  recover  In  tills  case^  and  the  Jury 
should  so  find."  Indorsement  on  this  Instruc- 
tion by  tbe  Judge  of  the  court:  "This  Id« 
stmction  Is  refused  upon  tbe  ground  tbat  It 
Is  abstract  and  submlte  to  the  Jury  qnesU«ia 
of  what  equities  a^  and  tends  to  mislead 
tnd  confuse  lt~tbe  Jury.  R.  O.  M." 

TbB  instrucUon  given  for  defendant  ovsir 
objection  of  plaintiff  is  as  follows:  "De- 
fendant's Instruction  No.  1:  The  court  In- 
structe tbe  Jury  that  If  they  believe  from 
tbe  evidence  In  this  case  that  the  defendant, 
J.  U  McClellan,  made  and  delivered  to  W. 
B.  Reed,  payee,  the  note  sned  on  in  thte 
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cue,  that  It  mlfftat  be  Indorsed  hj  tahn,  aaid 
Beed,  and  deUvered  to  tbe  Fottr^  Insulated 
Wire  Cable  Oompany  at  a  then  proposed 
meeting  of  the  stockholders  thereof,  In  or- 
der to  have  the  bocto  of  said  company 
show  that  said  HcCIellan  had  fully  paid  up 
for  five  hundred  shares  of  tbe  capital  stock 
of  said  company;  and  If  the  Jury  further 
b^ere  from  tbe  evidence  that  tbe  said  W. 
B.  Beed  had  agreed,  or  did  agree,  that  be 
would  give  said  fire  hundred  shares  of  said 
cai^tal  stock  to  said  McGlellan  In  considera- 
tion of  certain  sales  that  McClellan  had 
made  for  said  Beed  of  Pean  placer  mining 
stock;  and  if  the  jury  believe  from  tbe  evi- 
dence that  the  said  note  was  made  by  said 
McGlellan  and  received  by  said  Beed  for  tbe 
purpoee  aforesaid,  and  for  no  other  purpose, 
and  that  it  was  the  contract  and  agreement 
betweok  said  Beed  and  said  McClellan  at 
the  tbne  said  note  was  made  and  delivered 
that  said  note  shouM  be  used  for  said  pur- 
pose and  none  other;  and  if  the  Jury  fur- 
ther believe  from  the  evidence  In  this  case 
that  said  Beed  agreed  with  said  McClellan, 
at  the  time  of  llie  making  and  d^very  of 
the  note  sued  on  In  this  cas^  that  be,  said 
Beed,  would  pay  the  amount  of  said  note  to 
■aid  Fottrell  Insulated  Wire  Cable  Compa- 
ny, and  that  said  McClellan  should  not  pay 
the  same;  and  if  Hut  Jury  further  believe 
from  tbe  evidence  In  this  case  that  the  said 
W.  B.  Beed,  In  vlolatl<m  of  his  said  contract 
with  McOl^lan,  Instead  of  using  said  note 
for  the  purpose  aforesaid.  Indorsed  and  de- 
livered the  said  note  to  the  plaintiff  In  this 
case;  and  If  tbe  Jury  believe  from  the  evi- 
dence In  this  case  that  said  Indorsement 
snd  delivery  of  said  note  was  made  to  <Mie 
M.  8.  Stokes  by  said  Beed,  that  said  Stokes 
was  at  that  tbne  tbe  treasurer  of  said  plaln- 
tur,  the  Unlim  Trust  Company,  and  was  au- 
thorised to  act  for  said  plaintiff,  and  did  act 
tor  It  ta  said  negotiation,  and  received  said 
note  from  said  Beed  for  aaid  company,  and 
that  at  tbe  time  said  Stokes  so  recdved  said 
note  from  aaid  Beed  said  Stojces  knew  of 
the  specidc  purpose  for  which  siUd  note  was 
executed,  and  the  facta  and  drcnmstances 
attending  its  maUng  and  delivery,  afore- 
said,—then  the  Jury  should  find  for  the  de- 
fendant in  this  case,  notwithstanding  they 
may  further  believe  from  the  evidence  In 
the  case  that  the  idaintllf  paid  a  vaiuatde 
consideration  to  said  Beed  for  said  note." 

Tba  facts  clearly  established  by  tbe  evi- 
dence are  as  follows:  W.  B.  Beed.  feeling 
himself  undo-  obligation  to  the  defendant 
for  certain  services  rendered  by  the  latter  in 
disposal  of  certain  shares  of  stock,  agreed 
to  give  him  fiOO  shares  of  stock  In  the  Fot- 
trell Insulated  Wire  Cable  Company;  and 
he  obtained  from  the  defendant  the  follow- 
ing note:  *fl,000.  Oct  21,  188D.  Ntaiety 
days  after  date  1  promise  to  pay  to  the  or- 
der of  W.  B.  Beed  at  the  *  *  *  one  thou- 
sand dollara,  without  defalcation;  value  re- 
ceived.  J.  It.  McClellan."  Indorsed:  "Pro- 


test waived.  W.  B.  Beed,**-^  show  the  di- 
rectors of  the  company  that  tbe  stock  |«om- 
Ised  defendant  was  fully  paid,  and  then  he 
would  pay  for  the  stock  in  a  few  days,  and 
take  up  the  notek  That  said  Beed  then 
took  said  note,  which  was  negotiable  xmAa 
tbe  laws  of  Pennsylvania,  tbe  place  of  mak- 
ing l>elug  Fhiladelpbla,  and  transferred  the 
same  to  the  plaintiff,  either  as  coUatei-al  se- 
curity for  his  own  note,  executed  for  mon^ 
then  borrowed,  or  for  a  pre-existing  debt 
That  defendant  reirided  in  Nonlatown,  17 
miles  out  of  the  city,  and  remained  at  Phil- 
adelphia imtU  March  1,  1890.  and.  except 
that  Beed  Informed  him  that  he  had  paid 
ott  the  not^  be  heard  nothing  from  It,  and 
never  knew  It  was  held  by  the  plaintiff,  un- 
til May,  1891,  after  he  bad  moved  to  West 
Virginia,  shortly  before  suit  was  brought 
upon  It  There  are  some  disputed  questions 
of  fact  In  tbe  case.  Mr.  Beed,  the  payee  of 
the  note,  says  that  he  assigned  and  ddlv- 
wed  tbe  same  to  one  M.  S.  Stokes,  secretary 
and  treasurer  of  the  plaintiff,  as  a  collat- 
eral security  for  his  own  note,  executed  at 
the  same  time;  that  Mr.  Stokes  knew  the 
purpose  for  wUch  the  McClellan  note  was 
executed,  and  at  first  objected,  but  finally 
took  It  D.  Howard  Foote  testifies  that  be 
was  assistant  treasurer  of  the  Union  Trust 
Company  during  the  year  1889  (In  his  first 
deposition),  and  that  W.  B.  Beed  brought 
the  note  to  the  company,  and  obtained  a 
loan  on  It  Hla  deposition  was  takrai  a  sec- 
ond time  January  11,  1894,  and  he  then  tes- 
tified that  It  was  given  In  renewal  of  an- 
other note  of  defendant  Beed  and  McClel- 
lan both  testify  that  they  never  gave  any 
such  prior  note  as  tbe  witness  Foote  refers 
to  In  his  last  deposition.  There  are  other 
matten  of  controversy  In  this  case,  but 
these  are  all  that  are  necessary  for  Its  cor- 
rect decision. 

It  Is  the  settled  rule  of  commvdal  law 
that,  where  a  n^tlable  note  ts  glvrai  for 
a  specific  purpose.  Is  Indorsed  and  used  by 
the  payee  for  an  entirely  different  purpose, 
without  the  knowledge  or  consent  of  the 
maker,  the  burden  of  proof  Is  on  the  hold» 
of  such  note  to  show  that  he  received  it  in 
the  ordinary  course  of  business  before  ma- 
turity for  a  valuable  ccmslderatlon,  and 
without  notice  of  Ito  misuse  the  payee 
before  he  can  recover  from  the  maker.  Al- 
so that  one  who  takes  an  accommodation 
note  as  collateral  security  from  an  antece- 
dent debt  Is  not  a  holder  for  value.  Such  is 
at  least  the  law  of  Pennsylvania,  where  the 
note  In  controversy  was  executed.  Bank  v. 
Dunn,  ISl  Pa.  St  228,  2S  Ati.  80;  Hart  v. 
Trust  Ca,  118  Pa.  St  Q65,  12  Atl.  sei;  Car^ 
penter  v.  Bank,  106  Pa.  St  170;  Boyw  v. 
Bank,  83  Pa.  St  248;  Wardell  v.  Efowell,  9 
Wend.  170;  Coddlzigton  v.  Bay,  20  Johns. 
687.  In  the  case  of  Woodfaoll  v.  Holmes,  10 
Johns.  230,  It  was  laid  down  as  a  rule  that 
"a  party  to  negotiable  paper  may  be  a  wit- 
ness to  prove  tacts  subsequent  to  tbe  due 
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fixecntloii  of  the  note,  and  wblcb  destroy 
tbe  title  of  the  liolder."  Defendant,  McGlel- 
lan,  was  a  competent  witness  to  show  why 
tbe  note  was  executed,  and  tbat  tt  was  aft- 
erwards misapplied  hy  the  payee.  Having 
done  this,  both  the  testimony  of  himself 
and  the  payee,  Reed,  the  bnrden  was  then 
on  the  plaintiff  to  show  that  It  was  a  bona 
fide  bolder  before  maturity,  for  value,  with- 
out notice. 

Plaintiff's  second,  third,  and  fourth  in- 
stmctlone  were  properly  refused  for  the 
reason  that  they  sought  to  cast  the  burden 
of  proving  both  fraud  and  notice  upon  the 
defendant  The  second  Instruction  goes  so 
far  as  to  claim  that,  even  If  the  plaintiff  had 
notice,  It  was  entitled  to  recover.  The  fifth 
Instruction  was  properly  refused  for  the  rea- 
sons, given  by  tbe  court,  that  it  was  ab- 
stract, uncertain,  and  would  tend  to  mis- 
lead the  Jury.  All  these  Instructions  ignore 
many  of  the  facts  In  tbe  case,  and  were 
property  refused  for  this  r^son.  Storrs  v. 
Feick,  24  W.  Va.  606;  McMechen  v.  McMe- 
chen,  17  W.  Ta.  6S3.  The  tnatruction  given 
for  defendant,  while  It  Is  long,  yet  it  Is 
hard  to  see  how  It  could  be  any  shorter,  and 
properly  state  the  case  from  the  defendant's 
standpoint  It  la  too  plain  for  the  jury  to 
have  been  misled  by  It,  and  tt  correctly  pro- 
pounds the  law.  There  cannot  be  the  possi- 
bility of  a  doubt  but  what  this  case  was 
rightly  decided  both  hy  the  jury  and  the 
court  The  preponderance  of  tbe  evidence 
l9  clearly  in  favor  of  the  defendant  The 
plaintiff  appears  to  have  entirely  Ignored  the 
law  that  the  burden  was  vpon  It  of  proving 
want  of  notice  of  tbe  fraud  vitiating  its  ti- 
tle^ The  only  witness  It  could  have  proved 
this  by  was  M.  8-  Stokes,  Its  former  secre- 
tary and  treasurer^  with  whom  Mr.  Reed 
says  he  dealt  when  he  transferred  the  note 
to  the  plaintiff,  and  that  he  bad  full  knowl- 
edge of  the  purposes  of  Its  execution.  Not 
only  does  this  prove  notice,  but  the  pre- 
sumption of  tbe  law  Is  that  Ur.  Stokes 
would  have  so  testified  If  bis  evidence  bad 
been  taken;  and  It  was  suppressed  for  this 
reason.  "No  rule  of  law  is  better  settled 
than  that  a  party  having  It  In  bis  power  to 
prove  a  fact  If  It  exist,  which,  if  proved, 
would  benefit  him,  his  failure  to  prove  it 
must  be  taken  as  condurtve  that  the  fact 
does  not  ulst"  City  of  Wheeling  v.  Haw- 
ley,  18  W.  Va.  472;  HeSlebower  v.  Detrick. 
srr  W.  Va.  16.  And  much  more  Is  this  the 
case  where  the  burden  Is  on  tbe  party  who 
falls  to  produce  the  only  witness  to  the  fact 
Tt  Is  true  that  the  evidence  of  D.  Howard 
Foote  is  tak«i  twice  on  this  subject  But 
bis  statements  are  contradictory  and  uncer- 
tain, and  be  Is  contradicted  by  both  McGlet 
Ian  and  Beed,  all  of  which  made  the  testi- 
mony of  M.  S.  Stokes  the  more  necessary, 
and  the  presumption  of  the  adverse  charac- 
ter of  b^  testimony  the  stronger.  Of  two 
Innocent  snfler««  from  the  wrong  of  a  mu- 
tual friend  the'  defendant  ttbm  tbe  evi- 


dence has  the  bettw  right,  and  tttr  this  rea- 
son ttie  Judgment  Is  affirmed,  there  appear^ 
Ing  no  oTor  in  tbe  record  prejudicial  to  tbe 
XdalntUC, 


(40  W.  Va.  436) 

FliAKNBOAN  v.  OHBSAPIQAKB  ft  O.  BT. 
00. 

(SniH«me  Court  of  AnMals  of  West  Vlr^ia. 

Aprild,  1889-) 
Fellow  SsavAicrfr— Wao  abb— CoHTiiBOTOKr 

Nbolisbkob. 

1.  The  first,  Becond,  and  third  ayllabi  in  the 
case  of  Haoey  v.  Railway  Co.,  18  S.  E.  748.  38 
W.  Va.  570,  RRproved. 

2.  The  tel^raph  operator  In  charge  of  a  sig- 
nal atatioD,  who  has  roatrol.  by  means  of  signal 
orders,  of  the  running  of  trains  orer  a  block 
section  of  a  railroad,  la  not  the  fellow  servant  of 
a  brakeman  injured  on  sndi  block  section  by  ra^ 
SOD  of  such  operator'a  negligent  management  ef 
the  running  of  soch  traina. 

3.  The  syllabus  in  the  case  of  Comer  v.  Min- 
ing Co.,  12  S.  E.  476,  34  W.  Va.  534,  approved. 

(Syllabua  by  the  Court) 

Error  to  circuit  oomt,  Fayette  county. 

Action  by  R.  E.  Flannegan  against  tbe 
Che8ai}eake  &  Oblo  Railway  Companyt 
Plaintiff  had  judgment  and  defendant  brings 
error.  Affirmed. 

Slmms  ft  Bnslow,  fbr  ijlalnUff  In  error. 
T.  O.  Mann  and  W.  B.  Thompson,  for  de- 
fendant in  emir. 

DENT,  J.  Thte  Is  a  writ  of  enor  from 
the  Judgment  of  tbe  circuit  court  of  Fayette 
county  rendered  on  the  6th  day  of  March. 
1894,  for  the  sum  of  96.012.72.  In  favw  «if 
B.  B.  Flannegan  against  the  Ohesapeake  ft 
Ohio  Railroad  Company,  tm  a  demnrreF  to 
evidence.  l%e  facts  are  as  fcdlows:  On  tbe 
17th  day  of  March,  1882,  wbne  the  plaintiff 
was  In  the  employ  of  tbe  defendant  as  a 
brakeman  on  a  freight  train,  his  train  be> 
came  nncoiqiled  In  Stretcher'a  Vedt  tun- 
nel, and  tt  became  bis  duQr  to  couple  It;  and, 
while  engaged  in  the  dlsCbaxge  thereof,  a 
passenger  train  ran  Into  the  rear  end  of  the 
train,  and  caused  the  idaintHTs  right  leg  to 
be  cut  off  near  tbe  ankle.  The  conducts 
sent  the  r«ir  brakeman  back  to  flag  any 
aK>roachlng  train,  but  whether  be  dlsdia^ 
ged  this  duty  properly  does  not  aK>ear  In 
evidence.  The  engineer  says  he  did  not  see 
the  flagman,  but  beard  some  one  say  there 
was  a  man  in  the  tonn^  Wbo  said  this, 
It  does  not  appear.  But  it  does  appear  that 
he  was  on  the  wrong  side  of  the  engine^ 
owing  to  tbe  curvature  of  tbe  road,  to  see 
the  flagman,  and  also  tbat  he  was  blinded 
by  the  smoke  so  tbat  he  could  not  see  a  fOot 
ahead  of  the  en^ne.  The  fireman's  evl* 
dence  was  not  taken,  and  it  must  have  been 
he  wbo  saw  the  man  In  the  tunn^  fllie  rewr 
end  of  the  freight  train  was  about  350  feet 
from  the  west  end  ot  tbe  tunnd  when 
struck,  which  occurred  but  a  few  minutes— 
an  uncertain  time— after  it  became  uncoi> 
pled.  The  trains  were  run  through  this  tnn- 
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nel  by  means  of  AgtaiB  known  as  the  "block 
system";  tbere  belns  a  telegraidilc  station 
at  &uier  end  of  the  toniul,  In  <auirge  of  an 
q;»erator,  whose  duty  It  was,  by  signals,  to 
notuy  trains  when  to  stop,  and  when  and 
at  what  rate  to  proceed.  The  operator  at 
the  west  end  gave  ttie  passenger  train  the 
wrong  signal,— being  that  for  a  clear  track, 
—and  allowed  It  to  proceed  at  full  speed, 
when  she  shonkl  have  stopped  It  Defrad- 
ant  demnired  to  the  evidence,  bat  the  court 
oTemded  It,  and  entered  Judgment  for  the 
plaintlft.  It  la  now  here  Insisted  that  the 
ooort  erred  In  its  Jndgment,  for  the  reasons 
(1)  that  the  operator  was  a  fdlow  swrant 
with  ttw  plalntUf ;  (2)  that  the  accident  was 
caused  by  the  failure  to  flag  the  passenge* 
train,  on  the  mrt  of  Oie  rear  brakeman  of 
the  freight. 

In  passing  on  the  flrat  objection,  the  com 
la  asked  to  rerlew  and  oTemile  the  case 
of  Bxaer  v.  BaUway  Co.,  88  W.  Va.  670,  l8 
8.  B.  748,  wherein  tills  qoestlon  has  already 
been  determined.  The  contention  Is  tbat 
both  the  flagman  and  signal  operator  are 
called  1^K>tt  to  perform  predsdy  itollar  da* 
ties,  the  signal  stations  being  simply  an  ad^ 
dltlonal  itrecantion  provided  to  prevent  ac- 
cidents.  The  deflnitlon  of  "fellow  snrants," 
as  defined  and  settled  by  recent  decisions, 
is,  those  "who  are  so  far  working  togetbw 
as  to  be  practically  co-<^)eratlng,  and  to 
have  <^^rtunlty  to  control  or  influence  the 
omdnct  of  each  othw,  and  have  no  superi- 
ority, the  one  over  another"  fUadden  t.  Bail- 
way  Co.,  28  W.  Ta.  618),  while  It  Is  held 
that  those  who  act  in  a  superior  position, 
and  have  the  right  to  ^Uract  and  control  the 
conduct  of  othras,  are  not  fellow  servants 
of  soCh  others,  especially  in  disdurge  of 
supOTlor  duties  CBlley  t.  Ballwi^r  Oa,  27  "W. 
Va.  140;  Cora  t.  Bidlroad  Co.,  88  W.  Va. 
456,  18  &  B.  096).  The  rear  brakeman  or 
flagman  on  a  train  Is  the  fellow  swvant  of 
the  front  brakeman,  for  each  has  his  respec- 
tive separate^  yet  dependent,  duties  to  per- 
form in  the  running  of  the  train;  and  they 
may  Influence,  and  even  control  each  other's 
conduct,  yet  they  are  nether  siqierlor  to,  nor 
can  th^  control,  each  other.  Yet  the  flag- 
man occupies  a  far  different  relation  towards 
the  trahmien  of  all  other  trains,  for.  In  giv- 
ing them  warning  of  the  obstruction  of  tiie 
track  hy  the  train  to  which  he  belongs,  be 
performs  a  duty  delegated  to  him  by  the 
master;  and  for  his  faUure  to  discharge  It 
the  master  is  liable,  for  it  Is  one  of  the 
master's  personal  or  nonassignable  duties  to 
keep  the  track  free  from  obstructions,  for 
the  safety  of  his  emjdoyfis.  So  a  flagman.  In 
discharging  the  same  duty,  acts  as  a  fd- 
low  servant  to  some,  and  as  the  superior  or 
msttter  to  otiiers,  of  his  coemployte.  Two 
persons  who  are  called  upon  to  perform  the 
same  duty,  in  effect,  may  occupy  a  relatively 
dltFerent  position  to  the  same  employ^  in  Its 
dlschatge.  For  Instance,  tiie  flagman  pro* 
tects  his  coemployta  by  warning  the  ap- 


proaching train,  while  the  mastor,  the  dis* 
patcher,  and  the  opoator  render  them  the 
same  protection  not  allowing  the  train 
to  use  the  track  until  it  is  dear.  One  sto^ 
the  train.  The  other  holds  It  ba<^  The  one 
is  a  part  of  the  train,  while  the  other  be^ 
longs  to  an  entirely  dlffer«it  dqiHutmem, 
which  has  the  supervision  and  management 
of  all  trains,  and  yet  is  no  part  of  any  train, 
but  Is  entirely  stationary.  The  one  acts  for 
self-protection.  The  other,  being  in  no  per- 
sonal danger,  acts  for  the  safety  of  others, 
and  the  dlspatcdi  of  his  masto's  business. 
In  this  case  the  defendant,  seeking  to  dl»> 
charge  Its  pnsonal  duty  and  iffovlde  a  safe 
trade,  and  at  the  same  time  fiadlitate  the 
rapid  mov^ent  of  trains,  established  the 
signal  station,  and  placed  the  operatOT  in 
charge,  with  full  authority,  ^xy  means  of  a 
code  of  signal  orders  eqaiilly  as  effective 
as  any  oUier  kind  could  possibly  be,  to  con. 
trol  tbe  running  of  all  trains  over  ti^s  XAotk', 
and  an  trainmen,  of  every  train,  were  un- 
der absolute  rule  to  wateh  for  and  obey 
her  orders  before  th^  dare  enter  iqwn  the 
blodc.  If  she  had  been  attentive  to  het 
duties,  she  must  have  known  the  block  was 
occnpied  and  obstructed,  and  her  knowledge 
was  the  knowledge  of  the  master;  yet,  la 
the  face  of  that  tact,  she  nes^lgently  gires 
a  peremptory  signal  for  Uie  train  to  inro. 
ceed.  In  what  way  could  ahe  possibly  be 
tbe  fellow  servant  of  the  trainmen,  who  are 
entirely  at  her  command  and  who  can 
neither  Influence  nor  control  her  independoit 
actions?  She  is  as  much  the  master  of  lier 
section  blof^k  as  the  master  Is  of  the  whole 
road.  In  I<ewls  T.  Selfert,  116  Fa.  St  64f, 
11  Atl.  514,  it  is  held:  "The  master  owes 
to  every  emplc^  tbe  duty  of  providing  a 
reasonably  safe  place  In  which  to  wortL 
This  is  a  direct,  personal,  and  absolute  ob> 
lotion;  and,  while  tbe  master  may  dele* 
gate  these  duties  to  an  agent  mdi  agent 
stands  in  the  place  of  the  prlndpal,  and  the 
latter  Is  responsible  for  the  acts  of  tiie 
agent  And  where  the  master  or  superlov 
places  tbe  entire  diarge  of  his  business,  or  a 
distinct  branch  of  It  In  the  hands  of  an 
agent  or  subordinate,  exerdsing  no  discre- 
tion or  oversight  of  his  own,  the  master  Is 
held  liable  for  the  negligence  of  sudi  agent 
or  sabo]^nate."  MuUan  t.  Steamship  Co.. 
78  Pa.  St  25;  Ballroad  Co.  t.  Bell,  112  Pa. 
St  400.  4  AtL  60.  *1t  would  be  a  monstrous 
doctrine  to  hold  tiiat  a  railroad  company 
could  frame  such  schedules  as  would  In- 
evitably, or  even  probably,  result  ha  cdll* 
slons  and  loss  of  life.  This  is  a  personal, 
positive  da^;  and,  while  a  corporation  is 
compelled  to  act  through  agents,  yet  the 
agents,  in  performing  duties  of  this  cbarao» 
ter,  stand  In  the  place  of,  and  represent 
the  prindpal.  In  other  words,  th^  are  vice 
prindpals."  Lewis  v.  Sdfert,  116  Pa.  St 
647,  11  Ati.  614.  In  the  case  of  Ballway 
Co.  r.  Salmon  it  is  'said:  ''Higher  ofitcers, 
agents,  or  servants  cannot^  with  Any  ae> 
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Ki«e  of  proprlet;,  be  termed  fellow  Berrants 
with  the  other  employte,  who  do  not  pos- 
sesB  any  sueh  extensive  powers,  and  who 
have  no  choice  but  to  obey  mich  superior 
officers  or  servants.  Such  mgher  offleers, 
agents,  or  servants  must  be  deemed  In  a& 
cases,  when  they  act  within  the  scope  of 
their  authority,  to  act  for  their  principal, 
In  the  place  of  their  principal,  and  In  fact 
to  be  the  prInclpaL"  14  Kan.  521;  Darrl- 
gan  T.  Railroad  Co.,  62  Conn.  285.  A.  volume 
inteht  be  written  on  this  subject,  and  numer- 
oua  authorities  cited  for  and  against  the 
rule  of  vice  principal,  as  propounded  in  the 
cose  of  Haney  v.  Railway  Ca,  supra;  but 
such  rule  has  become  too  firmly  established 
In  thia  state  to  be  departed  from  now,  and 
must  be  carried  out  to  Its  legitimate  results, 
nntil  abrogated  or  altered  by  legislation.  It 
undoubtedly  bears  severely  on  corporations, 
but  its  object  Is  the  safety  and  preserva- 
tion of  life  and  limb.  The  doctrine,  as  rec> 
opilzed  and  enforced  in  this  state,  Is  that  it 
Is  the  personal  or  nonassignable  duty  ot 
the  master  (1)  to  exercise  reasonable  care 
in  providing  uid  keying  In  repair  suitable 
machinery,  and  all  necessary  appliances,  \d> 
eluding  a  safe  place  to  labor;  (2)  to  exercise 
a  like  care  to  provide  and  retain  suitable 
servants  for  each  department  of  service;  (3) 
to  establish,  conform  to.  asd  enforce  com- 
pliance with,  proper  rules  and  regulations. 
.These  are  the  superior  duties,  tor  the  proper 
performance  of  which  the  master  Is  respon* 
0lbl^  whether  he  Intrusts  them  to  a  depart- 
meni^  or  any  employ^,  of  any  grade,  and  the 
neglect  of  which  by  the  agent  or  agency  to 
which  they  are  Intrusted  renders  the  mas- 
ter liable  to  any  one  Injured  by  reason  of 
such  n^lect,  ag^nst  whom  and  to  whom 
oontributory  i^gllgence  cannot  be  shown  or 
Imputed,  from  his  own  act  or  the  act  of  a 
fellow  servant,  whether  it  be  of  commla- 
.slon  or  omission.  Daniel's  Adm'r  v.  Ball- 
.way  oa,  S6  W.  Ta.  307, 16  S.  E.  162;  Cooper 
V.  Bailroad  Co.,  24  W.  Va.  37;  and  otbet 
cases  heretofore  cited;  also,  Schroeder  v. 
Hallway  Co.,  108  Mo.  323,  18  S.  W.  1094^ 
Foster  T.  BaUway  Co.,  115  Mo.  166,  21  S.  W. 
816.  'rhe  decisions  of  many  Jurisdlctiona 
are  not  In  line  with  our  decisions  on  this 
subject.  7  Am.  &  Eng.  Snc.  Law,  821  (tit  I 
"Fellow  Serrante").  The  role  of  stare  d& 
dsls  applies  with  impregnable  force  in  this 
instance,  and  from  which  there  Is  no  waj 
of  escape,  even  If  the  court  were  so  In- 
clined, unless  an  utter  and  repr^enaible 
disregard  of  all  precedent 

Defendant  inslata,  even  if  this  be  true, 
that  the  plaintiff  is  not  entitled  to  recovet. 
for  the  reason  that  his  fellow  servant,  the 
flagman,  failed  to  do  his  duty,  and  that, 
theretore,  contributory  negligence  Is  im- 
putaUe  to  the  plaintiff.  The  question  at 
once  toresents  itself  as  to  the  burden  ot 
proving  neglect  or  nonneglect  of  duty  on 
the  part  of  the  flagman.  In  the  case  of 
Oomer  t.  Mining  Co..  84  W.  Ta.  534,  12  8. 


B.  476,  Judge  Brannon  propounds  Qie  law, 
as  settled  by  repeated  dedslona  of  this  court, 
as  follows,  to  wit:  **After  the  plaintiff  faaa 
met  this  requirement  by  showing  negligence 
of  the  defendant  causing  him  likjnry,  and  not 
unta  then,  the  plaintiff  may  rest  until  the  de- 
fendant answer  It.  Tbe  defen^mt  may  meet 
a  case  satisfactorily  proven  on  tbe  part  of  the 
plaintiff  by  showing  contributory  negligence 
on  the  part  of  the  plaintiff  as  the  proximate 
cause  of  the  Injury,  but  the  burden  of  show- 
ing contributory  negligence  rests  on  the  de> 
fendant"  If  the  plaintiff's  evidence  sbowa 
contributory  negligence,  this  Is  proof  soffi* 
dent  to  defeat  a  recovery.  Riley  v.  Rail- 
way Co.,  27  W.  Va.  140;  Sheff  v.  Ctty  <st 
Huntington.  16  W.  Va.  316;  Hesser  t. 
Town  of  Grafton,  33  W.  Ta.  648,  11  S.  B. 
211.  Wh^fore,  we  are  required  to  detw> 
mine  whether  the  evidence  Justlfles  the  in* 
ference  of  contributory  negligence.  If  It  Is 
a  matter  of  doubt.  It  must  be  resolved  In 
favor  of  the  demnrree.  The  conductor  of 
the  freight  testifles  that  he  directed  the  reap 
brakeman  to  flag.  The  engineer  of  the 
passenger  train  says  he  saw  no  flagman,  bat 
some  one  Informed  blm  there  was  a  man  in 
the  end  of  the  tunnel.  Owing  to  tiAe  curva- 
ture of  the  tracK,  and  the  dense  smoke,  tSie 
engines  was  not  in  position  to  see  the  flag^ 
man;  and  having  been  notified  that  tiie 
block  was  clear,  by  the  signal  glvm,  be  vras 
not  on  the  lookout,  and  had  on  a  full  bead 
of  steam,  and  was  running  rapidly.  The  evi- 
dence of  the  fireman,  who,  if  not  busy  In 
tbe  performance  of  other  duties,  could  have 
seen  the  flagman,  is  not  taken,  and  neither 
is  tbe  evldoice  of  the  flagman.  The  time 
elapsed  between  the  uncoupling  of  the  tralb 
and  the  collision  Is  very  uncertain.  The  de- 
fendant could  have  made  these  qnestiona 
certain,  either  for  or  against  Itscdf,  by  the 
evidence  of  the  fireman  and  flagman;  and 
the  presumption  arises  that  the  evidence,  if 
Introduced,  would  have  been  adverse  to  the 
defendant,  or  It  would  not  have  been  wltih 
held.  Trust  Ca  t.  McClellan  (decided  at 
this  term)  21  S.  B.  1026.  On  the  demurrer  to 
the  evidence,  tbe  negligence  of  the  defend- 
ant having  been  fully  established,  and  the 
quefltfon  of  contributory  negligence  being 
left  in  an  uncertain  and  doubtful  condition, 
the  plaintiff  must  prevail,  as  there  is  no  ob> 
ligation  on  him  to  prove  that  neither  Urn* 
self  nor  any  of  his  coservante  vrere  guilty  ot 
any  deteult  or  omission  whldi  might  have 
been  the  proximate  cause  of  the  injury.  The 
court  cannot  Infer  such  deteult  from  the  ab- 
sence of  any,  or  a  doubtful  state  of,  evidence 
relating  thereta  Comer  t.  Mining  Co.,  su- 
pra. Where  there  la  a  grave  doubt  whldi 
of  two  Inferences  should  be  deduced,  the 
court  vrill  adopt  the  one  m<wt  tevcoable  to 
the  plaintiff,  as  the  demnrree.  Fraid:Un  t. 
Geho,  30  W.  Va.  27,  3  S.  B.  168;  Schwan> 
bach  V.  Union.  25  W.  Ta.  642;  UlUer  t.  In- 
surance Co.,  S  W.  Ta.  515;  Ware  t.  St^A. 
enson,  10  Leigh*  104.  Tb»  drcult  oonrt  bar- 
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ing  correctly  determined  the  demorr^  to 
evidence  in  faTor  of  tbe  plaintiff,  the  Judg- 
ment la  alOnned. 


(«  W.  Va.  B63) 

LOCKHEAD    T.    BERKELET  SPRINGS 
WATERWORKS  &  IMPROVEMENT 
00.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13.  1895.) 
FUADiHG — Dbmurkib  —  Mbcbanics'  LnS8— Fii>- 

ISO  ClAIH— VERiriOATIO!f. 

1.  In  passing  upon  a  demurrer  to  a  bill  with 
which  written  documents  are  e:diibited,  as  parta 
thereof,  the  court  is  not  bound  to  accept  aa  true 
and  correct  the  allegationa  contained  in  the  bill 
as  to  what  such  documents  prove,  or  what  is  their 
effect  in  law,  but  may  look  to  and  go  by  the  docu- 
menta  themeelTea. 

2.  Chapter  75  of  the  Oode  creates  tbe  me- 
dianit^B  Ueu  In  certain  cases,  on  certain  condi- 
tions; and  sectioD  4  of  sudi  chapter,  among  other 
things,  prorldes  that  such  account  to  be  effectual- 
ly filed  few  record  as  a  lien,  must  be  sworn  to  by 
the  person  claiming  tbe  lien,  or  by  some  person 
on  his  behalf.  Sucu  uath  Is  an  element  essential 
to  tiie  creation  of  tiie  Hen.  and,  to  be  effectual, 
must  be  in  writing,  as  a  part,  in  some  way.  of 
the  ^P^  writing  filed  for  record. 

S.  If  such  affidavit  be  made  before  any  offi- 
cer of  another  state  or  country,  such  as  the  Dis- 
trict of  Oolumbia,  It  Is  not  duly  aothecticated 
for  record  nntU  it  la  aubecribed  by  such  officer, 
and  there  be  apnexed  thereto  a  certificate  of  the 
clerk  or  ofher  officer  of  a  court  of  record  of  such 
state  or  county,  under  an  offidal  seal,  verifying 
the  genuineness  of  the  signature  of  tbe  first-men- 
tioned offlcw.  and  his  authority  to  administer  an 
oath.  Section  31,  c  13a  of  tbe  Code. 
■  4.  A  case  in  which  tiiese  rules  are  discussed 
and  applied. 
(SyHabua  Ij  tiie  Court) 

Appeal  teom  drcnlt  court,  Morgan  county. 

Bill  by  James  Lockhead  against  the  Berke- 
ley Springs  Waterworks  ft  Improvement 
Company  and  others  to  enforce  a  mechanic's 
Hen.  The  bill  was  dismissed,  and  plaintiff 
appeals.  Affirmed. 

Flick  &  WestenhaT^r  and  Henry  R.  Elli- 
ott, for  appellant  W.  H.  Trarers,  for  appel- 
laofl. 

HOLT.  P.  Tbe  bill  in  this  case  was  filed 
In  tbe  circalt  court  of  Morgan  county  for 
the  enforcement  of  a  mechanic's  lien,  under 
chapter  75  of  the  Code.  There  was  a  de- 
murrer to  the  bill,  which  was  sustained  by 
the  conrt;  and,  the  plalntlfl  expressing  no 
desire, to  amend,  the  bill  was  dismissed,  and 
this  appeal  has  been  allowed.  The  decree 
sustaining  the  demurrer  Is  the  one  error 
complained  of.  Tbe  main  ground  of  demur- 
Ter  was  that  the  mechanic's  lien  had  not  been 
sworn  to,  and  the  oath  certified,  as  required 
by  statute.  The  bill  alleges  that  tbe  plain- 
tiff made  the  affidavit  required  by  statute, 
and  on  the  29th  day  of  June^  1S84,  he  had 
the  same  admitted  to  record  In  tbe  clerk's 
office  of  the  county  court  of  Morgan.  A 
copy  of  the  mechanic's  Uen,  with  tbe  affida- 
vit thM^,  Is  filed  as  an  exhibit  with  tbe 
bllL 
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the  Code,  the  party  claiming  a  Uen  "shall 
within  sixty  days  after  he  ceases  to  labor 
or  furnish  material  for  such  building  or 
other  structure,  file  with  the  clerk  of  the 
county  court  of  tbe  county  In  which  the 
same  Is  situated  a  Just  and  true  account  of 
the  amount  due  him  after  allowing  all  cred- 
its together  with  a  description  of  the  proper- 
ty Intended  to  be  covered  by  the  lien  suffi- 
ciently accurate  for  identification  with  the 
name  of  tbe  owner  or  owners  of  the  proper- 
ty, If  known,  which  account  shall  be  sworn 
to  by  the  person  claiming  the  lien  or  by  some 
person  on  his  behalf." 

Tbe  affidavit  Is  as  follows:  "District  of 
Columbia,  City  of  Washington— BS.,"^-ejid 
signed,  "James  Lockhead,"  and  concludes 
with  the  following  certificate:  "Subscribed 
and  sworn  to  before  me  this  28th  day  of 
June,  A.  D.  1884.  J.  R.  Young,  Clerk  Su- 
preme Court,  D.  C.  [with  tbe  seal  of  the  su- 
preme conrt  of  tbe  District  of  Colnmbli^,  by 
M.  A.  Chancey,  Assistant  Clerk." 

The  case  in  band  has  been  argued  by  coun- 
sel OS  depending  upon  the  true  construction 
of  section  SI  of  chapter  130  of  the  Code,  reg- 
ulating certain  matters  of  evidence,  which  Is 
as  follows:  "In  any  case  in  which  an  oath 
might  be  administered  by,  or  an  affidavit 
made  before,  a  Justice,  the  same  may  be 
done  by  or  before  a  county  commissioner, 
notary  public,  or  a  commissioner  appointed 
by  the  governor,  or  by  a  court  or  the  clerk 
thereof;  or  In  case  of  a  survey  directed  by 
a  court  In  a  case  therein  pending,  by  or  be- 
fore the  surveyor  directed  to  execute  said 
order  of  survey.  An  affidavit  may  also  b^ 
made  before  any  officer  of  another  state  or 
country  authorized  by  Its  law  to  administer 
an  oath,  and  shall  be  deemed  duly  authenti- 
cated if  it  be  subscribed  by  such  officer,  and 
there  be  annexed  to  it  a  certificate  of  the 
clerk  or  other  officer  of  a  court  of  record  of 
such  state  or  country,  under  an  official  seal, 
verifying  tbe  genuineness  of  the  signature 
of  tbe  first  mentioned  officer,  and  his  authori- 
ty to  administer  an  oath."  It  must  be  read 
In  connection  with  section  4  of  chapter  60, 
which  reads  as  follows:  "Where  any  oath 
may  lawfully  be  administered,  or  affida- 
vit or  deposition  taken  within  any  coun^.  It 
may  be  done  by  a  Justice  therein,  unless  oOi- 
erwise  expressly  provided  by  law." 

1.  It  will  be  seen  that  section  31  of  chapter 
i;iO  seems  to  be  divided  Into  two  clauses,  pro- 
viding for  two  classes  of  casea  This  law 
had  Its  inception  as  section  3  of  chapter  6o 
of  the  act  of  M^rch  6, 1841  <see  Acts  1840>^, 
p.  76),  which  reads  as  follows:  "That  In  all 
cases  when  by  law  the  affidavit  of  any  per- 
son residix^  in  another  state  of  the  Unit- 
ed States  or  any  district  or  territory  thereof, 
or  In  any  foreign  country  Is  required  or  may 
be  necessary  in  any  Judicial  proceeding  in 
this  state,  tbe  same  shall  be  deemed  duly 
and  properly  authenticated  if  subscribed  and 
taken  before  some  officer  of  sncb  state,  df»- 
trtct  or  territory,  or  for^gn  conotry,  antbor- 
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iMd  tbn  tows  ibenot  to  administer  an 
oath  or  affirmation,  and  abaU  have  annexed 
thereto  a  eertUIeate  of  the  clerk  or  other 
proper  officer  of  a  court  of  record  of  such 
iMate^  district  or  territory  or  foreign  conn- 
tt7  under  the  seal  of  such  court,  if  there  be 
a  seal,  or  of  any  of  the  officers  or  agents 
before  mentioned,  verifying  the  genuineness 
of  the  signature  of  said  officer,  the  existence 
of  sneh  office  and  the  authority  of  such  offi- 
cer to  administer  an  oath  or  affirmation." 
The  officers  and  agents  before  mentioned  in 
the  act  are  "all  American  ministers  plral- 
potenttary,  chargd  d'affaires,  consuls  genoul, 
consuls,  vice  consuls  and  commercial  agents 
dnly  appointed  and  recognized  In  any  for- 
eign country."  Chapter  67  of  the  act  of  14th 
February,  1844  (see  Acts  1843-44,  p.  62),  au- 
thorized the  governor  to  appoint  and  com- 
mission in  each  of  the  other  states,  in  ttie 
territories,  and  In  the  District  of  Columbia, 
one  or  more  commissioners,  with  authority  to 
take  acknowledgments  and  proof  of  deeds, 
etc.;  and  the  section  8  of  tlw  chapter  pro- 
vides as  follows:  "Every  commissioner  ap- 
pointed by  this  act  shall  have  full  power 
and  authority  to  admlulster  all  lawful  oaths 
and  affirmations,  and  his  certificates  of  the 
same  shall  have  the  same  effect  In  the  courts 
of  the  commonwealth  as  the  certificates  of 
Judges,  Justices  and  commtsaiouers  in  this 
commonwealth."  The  act  of  April  4,  1848 
(Acts  1847-48,  p.  ei),  provided  that  notaries 
public  should  have  the  same  right  and  pow- 
er to  administer  oaths  In  all  cases  which  jus- 
tices Df  the  peace  now  have  and  exercise, 
and  their  certificates  and  seals  shall  be  en- 
tttled  to  the  same  faith  and  credit  as  those 
Of  Justices  of  the  peace.  Then  came  the  re- 
vlsal  of  the  Code  of  1849.  See  report  of  Ke- 
vlaers  of  1848  (page  866).  Down  to  this  time 
the  modes  of  authentication  of  oaths  by  do- 
mestic and  foreign  and  qnasl  foreign  officers 
were  separate  and  distinct  The  latter 
clause,  as  it  now  stands,  moitioned  the  Dis- 
trict, and,  potting  It  In  the  same  class  with 
foreign  countries  proper,  required  an  ad- 
dltlohal  CH^ificate,  verifying  the  genuine- 
ness of  the  signature  of  the  foreign  officer 
taking  and  certifying  the  oath,  the  exlst- 
ence  of  such  office,  and  the  authority  of  such 
officer  to  administer  an  oath  or  affirmation. 
The  revisers  of  1849  put  the  section  In  its 
present  form,  including  the  methods  of  au- 
thentication by  state  and  county  officers  in 
the  first  clause,  and  the  method  of  authenti* 
cation  by  foreign  and  quasi  foreign  officers 
in  the  last  or  second  clause.  See  section  'M, 
c.  176,  p.  6W,  Code  1848.  It  was  amended 
and  re-enacted  by  the  act  of  December  21, 
1859  (see  Acts  1858-^,  p.  130),  so  as  to  read 
as  we  find  It  In  the  Code  of  1849  (see  Code 
IBW,  I  27,  c.  176,  p.  738),  Which,  for  the  pur- 
pose now  In  faflnd,  la  the  same  as  we  now 
imve  It  in  this  state  by  sectitm  31.  c.  130, 
Ooae'1891,p.827. 

2.  Not  onlydoes  the  history  of  the  enact- 
moit  lA  4aNttoii  -tend  to  dhow  tiiat  the  first 


cUose  of  section  81  of  chapter  180  la  con- 
fined to  authentication  of  oaths  taken  and 
certified  by  state  and  eonn^  officora,  and 
that  the  second  clause  Is  confined  to  the 
mode  of  authentication  of  oatlu  taken  and 
certified  by  officers  of  all  othw  states  and 
countries.  Including  the  District  of  Columbia, 
but  I  think  such  is  tiie  fair  reading  and 
meaning  of  the  section,  by  its  own  language 
and  terms.  For  we  see  that  all  the  officers 
mentioned  in  the  first  clause  are  unequivo- 
cally state  or  county  ofllcers,  unless  it  he  the 
notary  public;  and  the  court  or  the  clerk 
thereof;  and  as  to  those  there  can  be  no 
doubt,  vfben  we  consider  the  history  of  the 
enactment,  and  its  present  apparent  dasslfl- 
catlon  of  domestic  and  foreign  officers,  but 
especially  when  we  consider  that  tiie  extent 
of  the  authority  of  the  Justice  is  made  the 
measure  of  the  authority  of  all  the  others 
named  In  this  first  class,  for  his  authority, 
we  see  by  sectlcm  4  of  chapter  SO,  la  limited  to 
hlB  state  and  county,  and  so  we  must  regard 
the  notaries  public  and  courts  and  clerks 
mentioned  as  being  state  and  county  officm 
and  tribunals;  and  the  commlsaloner  ap> 
pointed  by  the  governor  for  another  state  la, 
of  course,  an  officer  of  this  state. 

3.  The  reason  and  purpoee  of  the  law,  aa 
founded  upon  the  state  of  facts  leading  to 
the  enactment  of  the  requirement  of  an  ad- 
ditional and  supplementary  certificate  of  au- 
thentication In  the  latter  class  of  cases  which 
does  not  ^st  in  the  other,  also  tend  to  Justify 
the  same  construction.  Heretofore  the  gen^ 
eral  rule  prevailed  that  the  law,  written  or 
unwritten,  of  a  foreign  state  or  country,  had 
to  be  proved  as  a  fact;  but  now,  by  section 
4  of  chapter  13  of  the  Code,  the  courte  of 
this  state  shall  take  Judicial  notice  of  the 
laws  of  another  state  and  country,  whenever 
material,  and  would  be  thus  Informed  that 
a  certain  class  of  officers  are  anthorlxed  by 
the  laws  of  the  District  of  Columbia  to  ad- 
minister an  oath.  Bat  they  would  still  need 
to  be  certified  In  some  way  that  the  officer 
In  question  belonged  to  such  class,  and  that 
his  signature  was  genuine,  so  that  some  of 
the  reasons  that  occasioned  tiie  law  still  ex- 
ist And,  even  If  that  could  have  any  bear- 
ing, no  part  of  the  certificate  has  been  di»- 
pensed  with,  but  the  lawmaker  has  seen  fit 
to  preserve  It  intact,  notwithstanding  the 
enactment  of  section  4  of  chapter  13  of  the 
Code  of  1868,  as  borrowed  from  the  New 
York  Code  of  Procedure.  Parker  v.  Clark 
(1874)  7  W.  Va.  467,  and  Dickinson  v.  Ball- 
road  Co.,  Id.  880,  are  the  only  cases  cited, 
and  the  only  ones  I  have  been  able  to  find  In 
our  Reports,  bearing  In  any  degreo  upon  this 
point  There  the  authority  of  the  clerk  of 
the  district  court  of  the  United  States  fer 
the  district  of  West  VHrglnta  to  administer 
an  oath  under  the  first  clause  of  section  31 
of  chapter  130  (section  2?  of  chapter  176,  Ed. 
1860)  of  the  Code  of  Tlrgrinia  is  expreesly 
put  upon  the  ground  that  he  was  the  clerk 
ot  a  Gottr4^  hfddbBg  and  «i»rdalng  jntlwUc- 
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tlon  within  the  Itinits  of  tbls  state.  Tbese 
courts  are,  in  some  respects  enumerated,  rec- 
ognized as  courts  of  the  state,  and  are  there> 
fore  wltbin  the  meaning  of  the  term  "1>7  a 
court  or  the  clerk  of  any  court,*'  as  used  In 
the  flrst  clause  of  section  27  of  chapter  176 
of  the  Code  (Ed.  1860)  of  Ylrginia.  And  In 
Dickinson  Railroad  Co.,  7  W.  Va.  auo. 
such  United  States  district  Court  held  with- 
in this  state  la  htid  to  be  a  local  court  of 
the  state,  within  the  meaning  of  section  6  of 
chapter  180  of  the  Code  of  1868,  and  not 
witUn  the  meaning  of  section  19  of  chapter 
ISO  of  racfa  Code.  The  clerk  In  this  case 
was  considered  an  officer  of  a  domestic  fed- 
eral court,  and  therefore  within  the  reason 
and  meaning  of  the  first  clanse  of  the  sec- 
tion; and  for  that  reason  there  was  not 
needed  to  be  annexed  fliereto  any  c»tiflcate 
uuAet  an  official  seal  of  a  court  of  record, 
Terlfrlng  the  gemtlAeness  of  the  signature  of 
the  Arst-mentioned  officer,  and  bis  authority 
to  admlnistw  an  oath,  as  would  have  been 
needed  had  such  clwk  been  held  to  be  an 
offloer  of  another  state  or  country,  author^ 
Ised  by  its  laws  to  admlnistw  an  oath.  And 
the  terms  in  the  latter  clause,  ''any  officer  of 
another  state  or  county,"  are  used  In  con- 
tradtoUniitlon  to  the  officers  mentioned  In  the 
first  clause,  -  and  therefore  import  that  such 
officers,  so  mentioned  by  name,  are  domestie 
(rfficem  of  the  stnte  and  countries,  and  far- 
ther ar^  In  effect,  equivalent  to  siting  all 
<Mcwi  of  another  state  or  Country,  author- 
ised by  its  laws  to  administer  an  oath,  must 
liave  the  genulnmess  of  tfa^r  signatures, 
and  th^  authority  to  administer  an  oath  by 
the  laws  of  their  lespectiTe'  states  or  coun* 
tries,  Terlfled  by  the  additional  certfficate 
annaed  thereto  of  the  clerk  or  otiier  officer 
of  a  court  of  record  of  such  state  or  country, 
under  an  c^<^  seal.  But  the  bUl  alleges 
that  the  plalntur  made  the  affidavit  required 
by  Btatota  Must  this  auction  be  taken  to 
be  true  on  demurrer,  when  the  eopy  ot  the 
paper  ffled  and  recorded  as  Us  mechanic's 
Hen  Is  exhlUted  as  a  part  of  his  blU,  and 
idiow  such  allegation  not  to  be  tme? 
Such  documentary  evidence  exhlMted  with 
and  made  part  of  the  bill  must  at  some  time 
be  read,  and  Its  legal  effect,  and  the  fact  it 
proves,  be  determined  by  the  court  The 
modem  role  Is  that  this  may  be  done  in 
passing  upon  the  demurrer,  and  tiie  court  lA 
not  bound  to  accept  as  true  tax  such  purpose 
the  allegation  contained  In  the  bill  as  to  what 
toct  the  paper  proves,  or  -what  la  Its  effect 
1b  law.  See  1  Beach,  Mod.  Bq.  Piac.  I  229; 
Xnteretate  Land  Co.  v.  Maxwell  Land-Qrant 
Ca,  1S»  U.  8.  668,  11  Sup.  Gt  666;  Dillon  v. 
Barnard,  21  Wall.  430;  Lea  v.  Robeson,  12 
Gray,  280.  I'be  court  will,  on  demurrer,  con- 
strue the  Instrument  for  the  pleader.  See 
North  V.  Kteer,  72  HL  172.  In  our  practice 
it  ts  no  longer  an  open  question.  Bias  v: 
Vickera,  27  W.  Ya.  456.  This  leads  to  no 
inconvenience,  as  the  court  may,  In  one  out 
mere  ways,  when  there  is  pr6p>er  occasion 


for  It.  hcdd  the  ultimate  decisKm  of  the  de- 
murrer in  suspoise  until  a  further  or  the 
final  hearing.  See  1  Barb.  Ch.  Prac.  845;  4 
Minor,  Lost  1146;  Pryor  v.  Adams,  1  Call. 
391.  For  collection  of  authorities,  and  dl»- 
cussion  of  gen«til  subject,  see  Kester  v. 
on,  20  8.  B.  034.  40  W.  Va.  — . 

Another  point  made  by  counsel  for  appel- 
lant  Is:  "Conceding,  for  the  sake  of  argu- 
ment that  the  certificate  annexed  to  the 
affidavit  to  the  account  filed  In  the  clerk's  of- 
fice does  not  contain  all  that  section  81  of 
chapto'  ISO  requires,  yet  It  does  show  that 
the  affidavit  was  made  before  an  officer 
who  the  court  Judicially  know  has  author- 
ity to  administer  an  oath,  yet  the  fact  of 
such  authority,  and  the  genuineness  of  his 
signature^  may  be  proved  by  parol  or  other- 
wise by  evidence  aliunde  at  the  bearing  of 
the  cause.  They  say  that  tiie  paper  [the 
copy  of  the  mechanic's  lim  account]  filed  as 
an  exhiUt  with  the  Mil  pnrports,  iQMn  its 
ftoe,  to  have  been  sworn  to  by  the  plaintiff, 
the  lienor;  the  bill  allegra  that  he  made  up 
a  Just  and  true  account  of  the  amount  due 
to  hhn  fmn  said  company,  with  a  descrip- 
tion of  the  propoty  intended  to  be  oav&eeA 
by  the  Uoi,  made  the  aflldavlt  thereto  re* 
quired  the  statute,  and  on  the  29th  day 
of  June,  1804,  filed,  and  had  the  aame  ad- 
mitted to  record;  that  this  was  snfflcdent  to 
require  the  overruling  of  the  demurrer;  Out 
tiie  objecticom  to  the  affidavit,  even  if  well 
finmded,  go,  not  to  the  sulMtance  of  the  act. 
but  merely  to  the  proof  famished;  that  it 
had  been  sworn  to,— in  other  words,  the  au- 
thentication of  the  genuineneaa  of  tiiaderk's, 
or  of  the  assistant  dale's,  Mgnature,  and 
his  auChority  to  admlidster  an  oath,  te  de> 
fdctive.  To  authenticate  a,  writing  la  to 
perform  certain  acts  upon  It  for  the  purpose 
of  rendaring  it  admissible  In  evidence  aa  be> 
ing  what  It  purports  to  be,  without  proof  by 
witnesses  that  It  Is  such.  Anth«itIcatlon  is 
tiien  merely  a  conveident  method  of  fomteh* 
big  proof  of  certain  things.  Whm,  there, 
tore,  the  section  In  question  soys  an  affidavit 
will  be  suffldentiy  authenticated  in  a  certain 
form,  verifying  the  genuineness  of  the  slg* 
nature  and  the  autiiority  of  the  person  ad> 
ministering  the  oath.  It  simply  means  this 
is  one  method  of  making  the  affidavit  ad- 
missible in  the  evidence  without  other  proof 
of  such  genuineness  and  such  authori^.  It 
does  not  purport  to  be  the  uily,  or  an  ex- 
dniaive,  method.  Nor  does  it  follow  that  it 
the  oath  was  In  fact  lawfully  administered. 
If  the  affidavit  was  in  fact  duly  made,  it 
shall  be  of  no  effect  because  the  officer  has 
neglected  to  avail  himself  of  the  most  con- 
venient method  of  making  It  admissible  In 
evidence  without  other  proof.  Consequently, 
parol  evidence  might  be  introdoced  at  the 
hearing  both  as  to  the  genuineness  of  the 
signature  of  the  clerk,  or  the  assistant  clerk, 
and  of  hlB  authority  to  administer  an  oath. 
Such  authority  the  court  knew,  having, 
uaOtt  our  statotti,  Jodldal  knowledge  theto^ 
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ot,  and  tiie  gandneiMas  of  the  signature  It 
also  Buffldently  knew*  Tlrtoe  of  taking  as 
true  on  tbe  demurrer  the  allegation  of  the 
bill  to  the  effect  that  the  mechanic's  lien 
had  heen  duly  awom  to.  The  case  was, 
therefore,  when  heard  helow,  completely 
rounded  out  on  all  sides."  And  the  cases  of 
Van  Ness  t.  Bank.  13  Pet  17,  and  Bennet  t. 
Paine,  7  Watts,  334,  are  cited  as  Illustrations 
of  the  doctrine  applied  In  analogous  cases, 
and  Omealy  v.  Newell  (1807)  S  East  364,  as 
glrlng  the  common-law  method  of  siij^Ie. 
mentaiy  proof  or  verification  in  such  cases. 
I  do  not  think  these  cases  apply,  nor  do  1 
regard  this  Tlew  of  the  law  of  this  case  as 
tenable,  either  by  the  language  of  tbe  stat- 
ute, the  reason  of  Its  enactment,  or  upon  the 
authorities,  as  far  as  I  have  been  able  to 
examine  them.  Here  It  la  conceded  that  the 
statute  has  named  a  method.  Is  it  the  only 
method  of  authentication,  or  can  It  be  proved 
In  some  other  way  at  the  hearing?  Such 
eontmtion  rests,  I  think,  upon  a  misconcep- 
tion of  the  purpose  of  the  authentication,  the 
persons  It  Is  intended  to  satisfy,  and  the  rea> 
son  of  the  selection  of  tbe  method  which 
requires  It  to  appear  written  upon  the  face 
of  the  claim  authorized  to  be  made  a  lien 
on  being  admitted  to  record.  It  Is  intended 
as  a  notice  of  the  lien,— «  creature  of  the 
statute,— to  all  whom  It  may  concern.  At 
this  important  stage  the  court,  with  Its  wlde> 
spread  Judicial  knowledge  or  notice  of  the 
facts  of  foreign  law,  has  no  concern  In  the 
matter.  It  is  a  notice,  and  la  not  Intended 
by  the  lawmaker  to  answK  the  purposes  of 
deciding  snbsequent  demurrers.  But  tbe  par- 
ties whom  it  does  concern  are  not  required 
to  take  Judicial  notice  of  the  law  of  tbe  Dis- 
trict of  Columbia  saying  who  may  adminis- 
ter an  oath,  but  of  the  statute  creating  the 
lien,  and  there  tbeyflnd  prescribed  a  method. 
So  that,  unfortunately  for  the  argument  the 
Judicial  notice  of  foreign  laws,  and  the  con- 
cern in  tbe  validity  of  the  lien,  play  some- 
what at  cross  purposes;  and  for  his  purpose, 
when  their  coming  together  is  important, 
they  are  not  together,  and  when  they  do  so 
come  together,  as  to  him,  by  the  aid  of  the 
Judicial  notice  of  foreign  laws  as  facts,  his 
misplaced  confidence  in  the  record  Is  past 
recall.  For  tbe  party  whom  it  may  concern, 
to  whom  the  statute  requires  the  notice  to  be 
given,  wishes  to  know  now  the  present  ac- 
tual fact  of  Hen  or  no  Hen,  as  already  ac- 
complished; and  the  lawmaker.  Intending 
to  cut  off  and  guard  against  all  chance  of 
secret  hens  In  such  a  case,  required  such 
present,  actual  fact  to  be  a  written  one,  open 
then  and  there  to  his  observation  and  In- 
spection, and  to  be  definite  and  particular  in 
the  creation  of  a  new  and  elsewlse  danger- 
ous lien,— a  peculiarly  dangerous  lien;  pre- 
scribed a  method  of  authentication  which 
he  was  to  look  for.  and  must  find  admitted 
to  record.  If  it  exists  at  all,  and  he  Is  re- 
quired to  .look  tiierei  and  nowhere  else,  for 
141  the  essential,  detonnlnliig  tectws  (MCiuob 


ascertainment  "For  hwe  real  estate  In  the 
possession  of  his  debtor,  actual  or  tnteuded, 
Is  to  be  charged  with  what  would  other- 
wise be  a  secret  lien."  PhlL  Mech.  Liens 
(3d  Ed.)  §S  63,  .337.  Surely,  the  lawmaker 
did  not  intend  a  matter  made  essential  to 
the  existence  of  the  Hen  to  be  left  at  large 
In  any  such  loose  and  undetermined  attitude 
that  it  might  stand  or  fall  by  words  not  yet 
written  or  spoken;  introduced  by  statutory 
Judicial  notice  on  the  hearing  of  some  sub- 
sequent demurrer,  that  there  was  still  an- 
other method  of  authentication*  by  parol  or 
otherwise,  beset  In  some  cases,  it  might 
be,  with  the  tenqitatlon  to  supply  from  un- 
certain memory,  after  tbe  event,  what  was 
made  known  to  be  wanting.  This  would 
subvert  the  purpose  and  reason  of  require 
ing  It  to  be  recorded,  and  the  hardship  of 
the  rare  instance  would  weigh  but  little^ 
when  put  In  the  balance  against  such  gat- 
eral  Inconvwience.  So  the  books  hold,  so 
far  as  I  have  been  able  to  examine  thwi, 
and,  as  we  have  already  seen,  the  l^ter 
of  tbe  statute  Is  In  the  very  teeth  of  any 
such  construction.  Where  the  statute  [de- 
scribes no  method  of  verification  of  the  sig- 
nature of  the  officer  before  whom  the  affi- 
davit is  made,  or  of  his  authority  to  ad- 
minister the  oath,  or  it  when  a  method  is 
mentioned.  It  does  not  appMi  to  t>e  restric- 
tive or  exclusive,  the  common-law  mode  of 
proof  must  be  In  the  one  case,  may  be  In  tbe 
other,  restarted  to.  The  common-law  prac- 
tice was  to  make  affidavit  before  any  officer 
of  a  foreign  country  authorized  by  Its  laws 
to  administer  the  oath  In  question,  and  then 
hie  signature  and  authority  might  at  any 
time  be  verified  by  tbe  affidavit  of  some  one 
cognizant  of  the  fact  made  within  the  realm. 
Omealy  V.  NeweU,  8  East,  364.  In  the  case  of 
Van  Ness  v.  Bank  (1889)  13  Pet  17,  the  court 
followed  the  case  of  Connelly  v.  Bowie  (1823) 
6  Har.  &  J.  141,  In  holding  that  yrbere  the  c^ 
tlflcate  of  acknowledgment  of  a  deed  did  not 
state  that  the  persons  by  whom  it  was  taken 
were  Justices  of  the  peace,  and  there  was  no 
evidence  In  the  record  to  prove  th^  official 
Character,  the  certificate  would  be  Inadmis- 
sible, but  went  further,  and  held,  e^essly, 
that  evidence  aliunde  was  admissible  to  siqn 
ply  the  omission  In  tbe  certificate  Indorsed 
on  the  deed.  In  the  case  of  Bennet  v.  Paine 
(1838)  7  Watts.  S34,  the  certificate  of  ac- 
knowledgment contained  no  assertion  of 
maglst«1al  character.  It  was  not  affirmative 
of  either  office  or  place,  and  the  court  held 
that  proof  of  the  existence  of  the  magistolal 
character  could  be  supplied  by  evidence  aliun- 
de, and  by  the  common-law  methods,  as  thwe 
was  so  substitution  of  statutory  for  the  com- 
mon-law method  of  jfrooL  This  is  based  upon 
the  general  doctrine  that  where  the  statute  la 
silent  the  common  law  speaks,  but  the  gen- 
eral rule  is  equally  well  settled,— that  where 
the  statute  comes  In  the  common  law  Is^ 
to  that  extent,  displaced.  Here  the  statute 
preaerlbea  a  method  of  sivlnf  notice  to  all 
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whom  it  may  concern,  by  requiring  It  to  be 
In  writing,  and  made  matter  of  record,  so 
tliat  the  lien  created  may  not  be  secret,  and 
the  Inherent  nature  of  the  transaction  nec- 
essarily implies  that  such  method  Is  Intended 
to  be  exclusive.  Where  a  statute  declares 
that  the  notice  to  create  a  lien  shall  be  Terl- 
fled  before  filing,  it  is  essential  to  the  crea- 
tion of  the  lien  that  it  should  be  sworn  to 
in  the  manner  prescribed.  The  want  of  veri- 
fication, or  of  a  sufficient  verification.  Is  a 
defect  which  goes  to  the  whole  claim,  and 
cannot  be  amended.  "A  claim  for  a  mechan- 
ic's Hen,  when  filed,  should  have  been  veri- 
fied; and  it  should  appear  upon  its  face  to 
have  been  verified,  before  it  can  be  made  the 
basis  of  a  proceeding  to  enforce  the  claim 
based  upon  It.  If  any  special  form  of  veri- 
fication in  prescribed.  It  must  be  followed." 
See  Phil.  Mecfa.  Liens  (3d  Ed.)  §§  366,  366a, 
citing  Hallagan  v.  Herbert,  2  Daly,  253; 
Lindsay  v.  Hnth,  74  Mich.  712,  42  N.  W.  358. 
In  the  latter  case  the  notice  of  lien  filed  bad 
no  verification  of  any  kind.  The  verification 
of  the  demand  contemplated  by  the  statute 
is  an  oath  or  affirmation  taken  and  admin- 
istered by  and  before  an  officer  having  au- 
thority by  law  to  administer  and  certify 
oaths  and  affirmations.  2  Jones,  Liens,  | 
1451.  A  verification  of  the  claim  substan- 
tially as  required  by  statute  is  essential  to 
Its  validity.  Id.  See  discussion  of  thesub^ 
ject  In  Chandler  v.  Hanna  (1882)  73  Ala. 
390;  Blowpipe  Co.  v.  Spencer  (decided  at 
this  term)  40  W.  Va.  — ,  21  S.  B.  769.  Our 
opinion  is  that  In  such  case  what  is  essential 
to  create  the  lieu,  and  give  notice  thereof  to 
the  world  at  large  of  its  being  filed  for  rec- 
ord as  such  lien,  does  not  exist,  efficiently 
to  that  end,  unless  It  appears  on  the  face 
of  the  paper;  that  the  verification  of  the 
genuineness  of  the  signature  of  the  foreign 
officer  before  whom  the  affidavit  was  made, 
and  his  authority  to  administer  an  oath, 
does  not  In  this  case  so  appear  by  such  cer- 
tificate of  the  clerk  or  other  officer  of  a  court 
of  record  of  such  state  or  country,  as  sec- 
tion 31  of  chapter  130  of  the  Code  requires; 
that  the  decree  sustaining  the  demurrer  was 
therefore  right;  and  the  plaintiff  declining 
to  amend,  but  electing  to  stand  by  bis  bill 
as  he  made  It,  there  was  nothing  the  court 
could  do,  but  dismiss  It  as  on  final  beailng. 
Decree  affirmed. 


(40  W.  Ta.  418) 
WILSON  V.  PHOENIX  POWDER  MAN- 
UF'G  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  3,  1895.) 

NUIBANCS— AOTION  rOH  INJURIES— EVIDBVCK—Au- 
THBBTI0i.TIOir  OF  DSEDB— LaWB  OW  AN- 

onn  Stats— Tbsspasb. 

1.  A  mill,  manufactnrinK  powder  and  other 
explosives,  and  storing  the  same  on  the  premises, 
rituate  OD  the  bank  of  the  Ohio  river  ai^  near 
two  railroads  and  a  puhlic  road,  is  a  public  nul- 
■anee,  and  anjona  injured  in  property  by  explo- 


sion of  powder  stored  there  may  recover  damages 
without  proof  of  neKlieeocc  in  its  operation. 

2.  Allegations  of  facts  not  neceaaary  to  main- 
tain an  action  or  dofeiise  are  inmiaterial  and  sar- 
ploBasp.  and  need  not  be  proven. 

3.  Where  a  judge  is  ex  ofBdo  cleric  of  a 
court  then  both  certificates  spedfied  in  section 
19,  c.  130,  arc  not  required,  hia  certificate  as 
judge  being  snflicient 

4.  Under  se<'tion  4,  c.  13,  Code,  courts  take 
judicial  notice,  without  proof,  of  the  law  of  an- 
other state,  and  in  bo  doing  may  consult  any  book 
purporting  to  coBtain,  state,  or  explain  the  same, 
and  consider  any  teetlmony.  information,  or  ar- 
gum«it  oS'cred  on  the  subject. 

5.  Original  deeds  made  ootnde  of  this  state, 
and  so  certified  as  to  warrant  recordation  In  this 
state,  are  admissible  la  evidence  here. 

6.  Actual  possesdon,  being  an  element  of 
complete  legal  title  to  real  estate,  is  prima  fade 
evidence  of  such  title  in  the  possessor.  One  in 
such  possession  may  maintain  trespass  or  trespass 
on  the  case  for  damage  thereto,  without  further 
proof  of  his  title. 

7.  Either  actual  or  constmctive  possession 
wiU  toaintain  trespass  for  damage  to  realty. 

8.  An  answer  in  chancery  in  another  suit  is 
admissible  as  evidence  of  an  admission  therein  in 
behalf  of  one  thocgh  not  a  party  to  the  suit  in 
whidi  it  was  filed,  though  it  would  not  be  admlS' 
ubie  as  an  estoppel  under  the  prindple  of  res 
judicata. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Wayne  county. 

Action  by  John  G.  Wilson  against  the  Phoe- 
nix Powder  Manufacturing  Company.  Plain- 
tiff bfid  Jndgmect,  and  defradant  iHrlngB  error. 
Affirmed. 

Slmnu  ft  Enalow,  for  aniSdlaiit  Manrnm, 
P^rton  &  Marcom,  for  appdlee. 

BRANNON,  J.  The  Phoenix  Powder  Man- 
nfacttrrlng  Company  was  sued  In  an  action  of 
trespass  on  the  ca^e  in  the  drcult  court  of 
Wayne  county  by  John  G.  Wilson,  to  recover 
damages  to  Wilson's  dwelling  boose  and  oth- 
er bnildings  resulting  from  explosion  of  pow- 
der stored  in  buildings  of  the  defendant  com- 
pany. The  Jury  fcund  a  verdict  tm  the  plain- 
tiff, subject  to  the  defendant's  demurrer  to 
the  plaintiff's  evidence,  or  whldi  demurrer  the 
court  gave  judgment  for  the  plaintiff,  and  the 
defendant  resorted  to  the  writ  of  error  which 
we  now  decide. 

There  was  no  eildence  to  show  negligence 
on  the  part  of  tbe  defendant  In  the  operation 
of  its  powder  mill  or  In  tiie  storage  or  hand- 
ling of  its  powder,  and  thus  the  question 
arises  whether  the  plaintiff  can  recover  by 
showing  only  the  presence  of  the  mill  in  the 
location  it  occupied,  the  storage  of  powder 
there.  Its  explosion,  and  the  consequent  dam- 
age to  the  plalntiCTs  property,  without  proof 
of  negligence.  Was  the  defendant  maintain- 
ing a  public  nuisance?  If  it  was,  It  was  en- 
gaged in  the  commission  of  a  public  wrong; 
and.  Injury  resulting  therefrom  to  the  plain- 
tiff, tiie  defendant  must  repair  such  injury. 
Powdo"  and  nitroglycerine  are  commodities 
of  essential,  if  not  primary,  importance  from 
their  wide  use  In  war  and  in  the  construction 
of  rtib^da,  roads,  bulldii^,  and  other  va- 
ried uses,  and  their  manufacture  Is  a  business 
entirely  respectable  and  Indispensable;  but 


Digitized  by  Google 


1086 


fiOUTHBASXBRN  REPORTER.  T<^.  2L 


(W.  Vfc 


that  coiulderatlon  Is  not  an  controlling;  tbat 
consldoallon  la  not  alone  to  be  regarded. 
The  rlgbta  and  safety  of  those  not  engaged  In 
their  manufacture  nraat  not  be  forgotten. 
They  are  agenta  of  magical  power  and  wrath. 
When  the  apark  cr  tou(di  of  Ignition  meets 
tbem,  their  anbtle  force  Is  awakened  to  In- 
Btantaneona  action,— an  action  giving  no  warn- 
ing, and  so  potmt  that  almost  In  the  twinkling 
of  an  eye,  before  ttaonght  of  self-preservation 
can  come,  It  wastea  man  and  his  home  and 
bis  savings  with  its  Irrepressible  en^gy. 
Often  the  exploticn  cornea  from  canaes  not 
discernible,  which  reasonable  foresight  or  pru- 
dence cannot  see.  Valuable  as  are  these 
giants  aa  auxiliaries  to  man  in  his  great 
works,  th^  mast  be  limited  to  places  and 
bounds  of  safety.  Here  la  a  mill,  making 
powder  and  other  explosives,  standing  right 
on  the  honk  of  the  Ohio  rlvw,  npon  which, 
day  and  night,  boats  bear  thousands  of  pre- 
cious lives  and  thousands  of  dollars  of  prop- 
arty;  about  200  yards  from  the  great  Chesa- 
peake &  Ohio  Raihroad  and  about  300  yards 
from  the  HuDtli^ton  &  Big  Sandy  Raflroad, 
both  great  highways  the  public,  with  trains 
filled  with  passengers  and  property  passing 
over  them  almost  hourly;  and  about  7G  yards 
from  a  country  road,  also  a  highway  In  con- 
atant  use.  Six  ^cploslons  occurred  at  this  mill 
within  three  years,  showing  that  It  was  a  con- 
stant menace  to  life  and  proper^  for  a  wide 
range  around  It,'  within  which  many  people 
lived  and  worked,  as  Its  explosions  threw  large 
pieces  of  Iron  and  large  timber  out  Into  the 
river,  and  atxae  clear  across  Into  the  town  of 
Burlington,  about  one-half  mile  away  on  the 
Ohio  bank  of  the  river,  and  into  fields  in  Ohio, 
a  mile  distant  The  buildings  of  the  plaintiff 
which  v^ere  Injured  In  the  explosion  Involved  In 
this  suit  stood  in  Burlington.  These  explosions 
have  injured  many  houses  in  Ohio,  by  shaking 
and  Jairlng,  damaging  chimneys,  walls,  plaa- 
terlug,  etc.,  from  the  force  of  concussion. 
Some  of  the  explosions  were  t^ble  In  their 
power  and  shock.  TUB  powder  mill,  with  Its 
great  quantity  of  explosives  in  its  storehouse, 
was  a  constant  danger  impending  over  those 
highways  and  all  lawfully  using  them,  and 
the  people  living  in  the  neighborhood  within 
the  danger  limit,— an  ever-present  peril,  day 
and  night  The  manufacture  and  keepbig  of 
quantities  of  gonpowdtt-,  nitroglycerine,  and 
other  explosives  In  ci  dangerously  near  to  pub- 
lic places,  auch  as  towns  or  highway  la  a 
public  nuisance,  and  indictable  as  such.  It 
makes  no  difference  whether  carefully  or  neg- 
ligently conducted  and  managed.  Negligence 
is  here  no  material  element  If  damage  hap- 
pen to  a  person  from  explosion,  the  Injured 
party  Is  entitled  to  compensation  without  prov- 
ing negligence  on  the  part  of  the  defendant 
He  is  injured  by  that  which  breaks  the  law 
made  for  his  protect  ion,-~the  law  against  pub- 
lic nuisance.  He  is  In  no  fault  while  the 
other  man  is,  and  he  has  received  damage 
from  that  other's  man  wrongful  act  He  has 
a  right  to  Unmnnlty  teom  thla  hijniT*  >nd  the 


other  man  owed  him  the  doty  of  securing  him 
lmmtuiJl7.  The  state  is  wronged  by  th»  main- 
tenance  of  a  nnlsaD<»  which  may  at  any  mo- 
ment  take  the  Uvea  and  destroy  the  property 
of  Its  people  passing  and  repassing  over  its 
tdghways,  and  tepoaiag  and  working  In  ttidr 
accustomed  places,  and  the  particular  p«soa 
hurt  has  special  cause  of  complaint  because 
he  Is  especially  Injured.  Talbott  v.  King,  32 
W.  Va.  6,  9  S.  E.  48.  It  is  true  the  manufac- 
turer owns  his  mill,  and  Is  engaged  in  lawfn* 
and.  honorable  buslnees;  but  he  has  violated 
that  maxim,  centuries  old  in  the  law.  yet  vital 
and  Indispensable  In  organized  sodety,  where 
everyone  must  use  his  property  to  earn  bread, 
*Slc  ntwe  tuo  nt  allium  non  laedas"  (So  use 
your  own  property  that  yon  Injure  not  an* 
other).  Thla  lawful  but  dangerous  business, 
being  carried  or  where  it  is,  is  a  public  nui- 
sance. No  care  can  exempt  It  situated  where 
it  la,  from  the  charge  of  being  a  nuisance. 
Wood,  Nuls.  I  69;  Wler's  Appeal,  74  Fa.  St 
230;  Heeg  v.  I^lcfat  80  N.  Y.  678;  Myers 
Malcolm,  6  HTll,  292;  Powder  Oo.  v.  Teamey, 
131  HI.  322,  23  N.  E.  389.  19  Am.  St  R.  34 
and  note  p.  39;  McAndrews  t.  Collerd,  42  N. 
J.  Law,  189.  In  McAndrews  v.  Collerd,  su- 
pra, the  opinion  says  that  "keeping  powder, 
nitroglycerine,  or  other  explosive  substances, 
In  large  quantities,  in  the  vicinity  of  a  dwd- 
Ung  house  or  other  place  of  business,  Is  a 
nuisance  per  se,  and.  may  be  abated  by  action 
at  law  or  Injunction  in  equity,  and,  it  actual 
injury  results,  the  person  keeping  them  Is  lia- 
ble therefor,  even  though  the  act  occasioning 
the  explosion  is  due  to  other  persons,  and  la 
not  chargeable  to  his  personal  negligence." 
The  reason  is  the  act  is  wrongful,  fraught 
with  danger,  all  the  time,  and  It  is  Illogical  to 
call  on  one  who,  free  from  fault  has  been 
Injured  to  prove  ^t  the  party  who  injured 
him  conducted  a  business  confessedly  unlaw- 
ful in  a  careless  manner,  and  Just  wherein  he 
was  careless.  His  whole  action  Is  negligent 
from  being  wrongful,  so  to  speak.  The  an- 
thorltiea  above  cited  -dispense  with  proof  of 
negligence  by  the  plaintiff.  Later  New  Tork 
cases  overrule  the  case  of  People  v.  Sands,  1 
Johns.  78,  In  ttis  regard.  Now,  If  this  mill 
were  located  in  a  secluded  phice,— one  remov- 
ed from  hlghwa^Si—belng  In  itself  a  lawful 
buslnesa,  the  case  wouUI  be  different;  It  would 
not  be  a  public  nuisance,  and  to  recover  for 
Injury  from  an  explosion  I  apprehend  the 
plaintiff  must  show  negligence  on  the  de- 
fendant's part  But  It  Is  contended  that  as 
the  declaration  alleges  negligence  on  the  part 
of  the  defendant,  it  must  be  proven.  That  al- 
legation was  unnecessary,  immaterial,  and 
surplusage,  and.  the  law  does  not  require  any- 
thing but  material  allegations  to  be  proven. 
State  V.  Howes,  26  W.  Va.  110;  State  v.  Hall, 
28  W.  Va.  236;  1  Greenl.  Ev.  §  51. 

Another  matter  in  the  case  relied  upon  as 
error  la  the  Introduction  In  evidrace  of  a 
copy  of  a  will  to  show  title  In  the  plaintiff 
to  the  premises  Injured.  It  was  probated 
In  Ohio,  and  it  la  said  that  it  la  insufficient- 
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It  antlientlcated  In  the  fact  that,  tboagb  cer^ 
tlfied  as  a  full,  true  copy  b7  the  probate 
Judge,  Iz  wants  the  clerk's  cartlflcate,  both 
iMlDg  required  by  aectlon  19,  c.  130.  Oode. 
'By  th«  cmiBtltntton  of  Ohio  and  Itr  vtatnte 
law,  the  probate  jnd^  la  also  clerk  of  the 
probate  court,  and  keeper  of  Its  booka  and 
papers.  This  same  person  conld  make  two 
certificates,  bat  that  wonld  seem  useless. 
The  object  of  the  statute  In  xequlrlnsr  two 
certiflcatee  Is  to  double  the  probabiU^  of 
tmtfafnl  certtflcatton;  but  this  cannot  be 
done  where  one  man  fills  both  {daces,  the 
statute  requiring  the  Judge  of  1^  same  court 
to  certify  that  the  clerk's  cerUficate  Is  In  due 
form.  It  has  been  held  that,  where  one  per- 
son la  cleA  and  Judge  both.  It  Is  si^clent 
Cox  T.  Jtmes,  62  Oft.  43&  We  Inve  the  right, 
undo-  aectlon  4,  c.  13,  Oode,  to  take  Judicial 
notice  of  ttie  law  of  another  state,  this  be* 
'.ng  a  change  from  the  former  law  (1  Rob. 
Pra&  240;  1  OreenL  Ev.  $  6,  note  1;  Id.  S  4S9>. 
and.  In  ezerdsing  this  power,  can  etsksult 
the  statutes  of  Ohio,  at  any  otbw  book,  to 
learn  that  the  probate  Judge  la  by  its  law 
ex  oflldo  clerk  of  the  probate  court  Good- 
rich's GsM^  14  W.  Va.  840;  Mannftictaring 
Oo.  T.  Bennett  28  W.  Ya.  18. 

It  is  claimed  that  certain  deeds  were  Im- 
properly admitted.  They  wore  (rffered  -to 
show  title  in  the  plaintiff.  Th^  purp<Mt  to 
be  original  deeds,  not  anfliaiticated  copies, 
and,  bring  acknowledged  In  such  manner  as 
would  allow  them  to  be  recorded  here,  that 
Is  sufficient  under  section  21,  c  ISO,  Oode 
1801.  But,  eren  were  the  said  will  and  deeds 
not  admissible.  It  would  be  immaterial,  as 
the  plaintiff,  so  far  as  concerns  his  titie  to 
the  premises,  could  maintain  his  aetton,  as 
he  was  in  actual  poiBsesBion,  which  is  one 
and  the  flnt  element  of  title,  as  it  Is  prima 
facie  evidence  of  full  legal  title  In  hhn  who 
has  it  1  Lomaz,  Dig.  674;  2  Minor's  Inst 
447;  2  Bl.  Gonmi.  696  and  note.  One  in  ac- 
tml  possession  may  maintain  trespass  qnore 
elausum  f  regit  Formeriy,  to  maintain  that 
action,  actual  possession  was  necessary. 
Bart.  liSw  Prac.  182;  Kretzer  t.  Wysong,  6 
Grat  9;  Oooke  t.  Thornton,  6  Band.  (Va.) 
8;  and  Truss  t.  Old,  Id.  556.  Therefore,  a 
tenant  bring  In  posaesslon,  the  landlord  could 
not  sue  in  trespass  for  lasting  Injury  to  tbB 
freehold,  but  must  bring  trespass  on  the 
cose.  1  Tucker,  191.  But  now  a  constmo- 
tlTO  possession  is  sufllclent  to  maintain  tres- 
pass. Snider  r.  Myers,  8  W.  Ta.  196;  Stoirs 
T.  Felck.  24  W.  Ta.  606.  I  suppose  the  In- 
jury to  the  plaitttiirs  property  was  so  direct 
and  immediate  from  the  explosion  as  to  war- 
rant an  action  of  trespass  under  the  strict 
principles  of  the  common  law;  but  that  Is 
irrelevant,  as,  the  action  here  being  tres- 
pass on  the  case,  we  need  not  consider  the 
nice  and  finespun  distinction  &b  to  direct  and 
consequential  hijury,  on  which  rested  the 
choice  between  the  two  forms  of  action,  re- 
sulting formerly  in  so  many  nonsuits,  dls- 
cosoed  In  Jordan  v.  Wyatt,  4  Grat  151,  and 


elsewhere,  as  the  enactmeait  tonhd  In  sectkoi 
8,  c.  103,  Code,  that  "hi  any  case  in  which 
an  action  of  trespass  will  lie  there  may  be 
maintained  an  action  of  trespass  on  the 
case,"  does  away  wtth  it  In  this  case. 

Another  error  alleged  In  the  petition  for 
the  writ  of  error  Is  that  the  court  allowed  to 
go  In  evidence  the  answer  of  the  Phoenix 
Powder  Manufacturing  Company  filed  In  a 
suit  of  the  Huntington  &  Kenova  Land  De- 
velopment Company.  The  object  of  tender- 
ing this  answer  as  evidence  was,  I  suppose, 
to  have  the  ben^t  of  the  statements  in  it  as 
an  admission  that  the  defendant  -did  bny 
land,  and  upon  tt  erect  and  operate  a  pow- 
der manufftctory.  Was  It  admlsslUe?  It 
was  a  pleading  in  a  case  te  which  Wilson 
was  a  stranger.  A  Judicial  record  is  not  ad- 
missible against  or  binding  upon  parties  to 
It  In  flavor  of  strangers  to  It,  Its  effect  be- 
Ing  confined  to  the  parties  and  their  inlvles, 
that  Is.  when  offered  to  have  the  effect  of  es- 
toppel, under  the  principle  of  res  Judicata; 
but  that  was  not  the  purpose  of  Its  Introduc- 
tion here,  It  being  offered  only  as  an  item 
of  evldosee  as  an  admission  by  the  defend- 
ant open  to  explanation  or  rebuttal.  There 
Is  a  volume  of  law  to  slww  that  pleadings  in 
another  cause  may  be  used  for  evidentiary 
or  collateral  purposes  where  only  one  party 
to  the  case  on  trial  was  a  party  to  the  for^ 
mer  one.  An  answer  in  chancery  may  be 
used  as  evidence  of  an  admission  of  a  fact 
orltacts.  Hunter  T.  Jones,  6  Band.  (Va.)  541; 
Tabb  V.  Gabelt,  17  Grat  160;  1  OreenL  Bv. 
t  627ai  1  Whart  Ev.  K  836,  6S8.  Moreover, 
without  the  admission  ccmtalned  in  the  an- 
swer, there  was  plenty  of  evidence  to  show 
that  the  defendants  bum  and  operated  the 
mill,  and  stored  powder  there,  especially  on 
a  demurrer  to  evidence.  There  was  ample 
evidence  to  sustain  the  verdict  especially 
considered  upon  a  demurrer  to  the  evidence. 
We  cannot  set  aside  the  verdict  for  ex- 
cesriveness  of  damages.  Therefore  we  affirm 
the  Ju^itaent 


(40  W.  Vft.  7U) 
HUNTINGTON  &  KBNOVA  LAND  DE- 
VELOPMENT GO.  V.  PHOENIX 
POWDBB  HANUF'G  Ca. 

(Sapreme  Court  of  Appeals  of  West  Virata. 
May  1,  1896.) 

ITrUlNCB— UAVCr^CTDRISO  BXFLOBIVBS— IWDNO- 
TIOU. 

1.  A  mill,  manufacturing  powder  and  other 
ezplosires.  and  stormK  the  same  on  the  premisM, 
situate  on  the  bank  of  the  Ohio  river  and  near  two 
railroads  and  a  public  road,  is  a  nuisance  per  Be. 
Wilson  T.  Manufacturing  Co.,  21  S.  E.  1035,  40 
W.  Va.  — . 

2.  When  a  company  engaged  in  the  mana- 
factore  of  powder  and  other  ezploBives,  without 
misrepresentation  or  concealment  on  Ita  part.  Is 
Induced  to  locate  its  works  at  great  expense  on 
lands  adjacent  to  the  property,  and  for  the  pro- 
spectire  benefit  of  a  laud  development  and  im- 
provement company,  such  latter  company  can- 
not on  discoverice  that  the  proxlmi^  of  sndt 
powder  works  has  diminished  Instead  or  enhanced 
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the  Talue  of  lu  adjoining  territory.  enj<nn  Uie 
continaance  of  Budi  works  bb  a  musance. 
(S7llal)Qa  b7  the  Court) 

Appeal  from  circuit  court  Wayne  county. 

BlU  for  an  Injunction  by  the  Huntlnffton  & 
Kenova  Land  Development  Company  against 
the  Phoentx  Powder  Manufacturing  Com- 
pany. From  a  decree  for  plabstUf,  defend- 
ant appeals.  ReTereed. 

Simma  &  ICnslow,  for  appellant  Gamp- 
bell  &  Bolt,  for  appellee. 

DENT.  J.  ThiB  Huntington  ft  Kenora 
Land  Development  Company  flled  Its  bill 
in  chancery  In  the  circuit  court  of  Wayne 
coontr  at  the  December  Rules,  1892,  against 
the  Phoenix  Powder  Manufacturing  Com- 
pany, for  the  the  purpose  of  perpetually  en- 
joining the  works  of  the  defendant  as  a  nul- 
sance.  The  allegations  of  the  bill  are  in 
sulMtance  as  follows,  to  wit:  That  the 
Idaintiff  Is  a  corporation  for  the  purpose  of 
laying  out  towns  and  selling  lota  therein,  and 
doing  and  engaging  In  all  manner  of  manu- 
facturing and  dereloplng  business  of  all 
kinds;  that  It  owiu  about  2,000  acres  of  val- 
uable lands  lying  in  the  counties  of  Wayne 
and  Cabell,  along  the  Ohio  river,  between 
the  city  of  Huntington  and  the  towns  of 
Ken  ova  and  Ceredo;  that  the  greater  part 
of  this  land  has  been  laid  off  into  lot«,  a 
large  portion  thereof  sold,  and  numerous 
manufactories  in  full  operation  thereon;  ttiat 
the  defendant  is  the  owner  of  about  50  acrM 
of  land,  on  which  It  has  an  extensive  plant 
for  the  manufacture  of  powder,  dynamite, 
aud  other  explosive  substances,  and  Is  en- 
gaged in  the  manufacture  of  the  same,  aud 
keeps  stores  of  such  substances  In  large 
quantities  continually  on  band,  thereby  cre- 
ating a  dangerous  aad  threatening  nuiaance, 
which  Is  surrounded  on  three  sides  by  plain- 
tiff's land  aforesaid,  and  especially  that  por- 
tion of  it  which  has  been  laid  off  into  a  pro- 
posed town  to  be  known  as  the  "Town  of 
Kellogg";  that,  by  reason  thereof,  a  large 
portion  of  plaintiff's  lands  have  been  ren- 
dered valueless  for  the  purpose  for  which 
they  were  purchased,  and  cannot  be  used  in 
safety,  even  for  the  purpose  of  farming,  and 
are  thereby  greatly  dlmlnlehed  and  decreased 
in  value,  and  are  undesirable  and  unsalable. 
Defendant  answered,  admitting  most  of 
plaintiff's  allegations,  but  denied  that  its 
works  were  a  dangerous  nnlsanee  or  had  to 
any  extent  materially  diminished  the  value 
of  plaintiff's  lands;  tiiat  it  tiad  been  in- 
duced to  purchase  the  land  and  locate  Its 
works  thereon  by  the  original  Incorporators 
and  principal  stockholders  of  the  plaintiff, 
immediately  prior  to  its  Incorporation,  for 
the  prospective  benefit  of  the  plaintiff  and 
to  Increase  the  value  of  Its  property  and 
boom  It  on  the  market;  that  the  plaintiff 
had  used  it  for  that  purpose  In  Its  original 
prospectus  and  advertisements,  and,  now 
that  its  boom  bad  collapsed.  It  was  oideaT- 


oebsg  to  shoulder  the  blame  onto  the  defend- 
ant; that  its  idant  has  cost  it  at  leut  ¥250.- 
000,  and  It  has  built  up  an  extrausive  and 
profltaMe  busliieBB,  and  now  to  destroy  It 
would  produce  irreparable  Ion,  and  be  in- 
equitable, espedally,  to  do  so  at  the  Instance 
of  the  plaintlfC.  On  a  final  bearing  of  the 
case  the  circuit  court  granted  a  perpetual 
Injnuctiont  and  from  Its  decree  the  defoid- 
ant  appeals. 

^ntere  are  virtually  two  questions  prescut- 
ed  for  the  consideration  and  determiiutltHi 
of  this  court  (1)  Aze  the  defendants  woriu 
a  dangerous  nuisance  seT  {^^  Is  tiw 
plaintiff  In  a  position  to  Invoke  the  aid  of  a 
court  of  eqnl^  tot  their  abatemoat?  Tlie 
first  of  these  queetlona  has  been  answered 
in  the  affirmative  upon  about  tlie  same  &cts 
In  the  case  of  WUson  v.  Same  Defendant 
(decided  at  this  term  of  the  court)  21  8.  E. 
1035.  The  first  clause  of  the  first  syllabus 
is  as  follows,  to  wit:  "A  mill,  manutactw- 
Ing  powder  and  other  explosives,  and  stor- 
ing the  same  on  the  premises,  situate  on 
the  bank  of  the  Ohio  river  and  near  two 
railroads  and  a  public  road.  Is  a  public  nui- 
sance." Judge  Brannon  in  his  able  opinlcm 
elaborately  discusses  the  question,  and  ar- 
rives at  a  conclusion  which  is  sustained  1^ 
reason  and  authority  and  was  fully  con- 
curred in  by  the  court,  and  It  becomes  un- 
necessary to  repeat  what  has  been  so  ex- 
haustively treated  In  that  case  here.  That 
the  defendant's  immense  works  were  a  dan- 
gerous and  threatening  nuisance  Is  estab- 
lished beyond  controversy  or  doubt 

The  second  proposition  Is  not  so  easily  dis- 
posed of,  as  it  presents  a  question  of  equita- 
ble Interference  of  the  gravest  character  and 
highest  importance.  It  is  plain  from  the 
evidoice  that  the  original  promoters,  land- 
owners, and  now  the  principal  stockhoidos 
and  officers  of  the  plaintiff,  for  the  benefit 
of  the  plaintiff  In  enhancing  Its  lands  and 
rendering  them  salable,  induced  the  defend- 
ant to  purchase  the  land  of  them  and  locate 
Its  works  at  the  present  place.  This  it  did 
at  an  immense  cost  and  the  works  as  tliey 
now  stand  are  estimated  at  over  1250.000  in 
value.  Afterwards  it  la  discovered  that  in- 
stead of  the  defendant's  works  being  an  ad- 
vantage to,  they  actually  diminish  and  al- 
most totally  destroy  the  value  of,  a  lars<e 
portion  of  its  lands  for  the  purpose  for  which 
purchased,  and  the  plaintiff  becomes  as  anx- 
ious to  rid  itself  of  the  defendant  as  before 
its  original  promoters  and  many  of  its  stocb- 
holders  and  officers  were  anxious  to  have 
It  come  and  locate  in  tbelr  midst;  that  Is. 
including  its  Immediate  predecessor,  the  Con- 
tinental Powder  Manufacturing  Company, 
from  whom  defendant  derives  Its  title 
When  the  plaintiff  found  out  the  Injury  tlie 
defendant's  works  were  to  its  lands,  it  en- 
deavored to  get  the  defendant  to  move  than 
to  another  point,  and,  as  an  Inducement,  of- 
f  ered  to  take  the  land  at  $10,000,  give  a  note 
for  $10,000^  and  COO  acres  of  land,  and  pat 
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In  a  switch.  The  defendant  declined  this 
offer,  for  tbe  reason,  as  claimed,  the  offer 
would  be  nothinsT  In  comparison  with  the 
loss  of  removal.  Those  representing  plain- 
tiff then  notified  defendant  that  "we  propose 
to  have  yon  go  ap  in  the  valley.  If  not  by 
fab-  means,  by  foul."  There  is  some  little 
attempt  In  the  evidence  on  behalf  of  plain- 
tiff to  show  that  the  agents  of  the  defendant 
misrepresented  the  dangerous  character  of 
its  works,  but  there  is  no  allegation  In  the 
pleadings  to  this  effect,  and  the  evidence  on 
tbe  subject  Is  at  least  a  stand-oft.  The  pro- 
nnoteis  of  plalntUf,  being  men  of  wide  busi- 
ness experience,  were  certainly  aware  of  the 
dangerous  nature  of  powder  and  dynamite, 
although  not  acquainted  with  the  manner  of 
their  manufacture.  PlalntUt,  ft.lllng  to  make 
an  offer  Bufflclent  to  Justify  defendant  to  re- 
move, Instituted  this  suit  furtherance  of 
the  threat  to  use  Air  or  foul  means.  The 
defendant  baa  indicated  its  willingness  to 
move,  provided  It  receive  a  sufficient  ctm- 
aideratlon  to  cover  the  loss  occasioned  thsm- 
Ixy.  There  Is  no  evidence  to  show  what  this 
loss  would  be,  other  than  it  would  be  greatly 
In  excess  of  the  offer  submitted  by  the  plain- 
tiff. This  offer  Is  not  claimed  to  have  been, 
nor  is  there  any  ^oof  to  show  that  It  would 
be,  an  ample  Indemnity  to  the  plaintiff,  but 
counsel  insist  that  it  was  a  mere  proffer  of 
charity.  If  tbe  evidence  had  shown  that 
the  amount  offered  was  a  sufficient  Indem- 
nity to  defendant,  and  was  made  and  con- 
tinued for  that  purpose,  plaintiff  would  have 
had  a  much  surer  standing  In  a  court  of 
equity.  But,  from  the  pleadings  and  evi- 
dence in  this  case,  the  only  question  in  con- 
troversy is  as  to  which  of  the  parties  to  this 
suit  should  bear  the  expense  of  the  removal 
of  defendant's  works  to  a  more  suitable  loca- 
tion, and  this  Is  still  narrowed  down  to  tbe 
difference  between  the  proffer  made  and  the 
actual  expense  of  the  removal ;  and,  because 
the  defendant  will  not  make  the  removal  un- 
less this  expense  is  secured  to  It,  plaintiff 
seeks  the  assistance  of  a  court  of  equity. 
A  "fair  means"  to  have  otherwise  accom- 
plished Its  purpose  would  have  been  to  have 
assumed  this  expense.  Defendant  was  sold 
tbe  land  and  granted  the  privilege  of  con- 
structing Its  works  by  those  under  whom 
plaintiff  claims,  for  plaintiff's  beneftt,  and 
did  so  construct  Its  works,  and  bas  not  en- 
larged them  beyond  the  original  Intention 
as  understood  by  plaintiff,  shown  by  Its  pro- 
spectus. Bankart  v.  Houghton,  27  Beav.  4^. 
Defendant  has  suffered  serious  losses  by  sev- 
eral explosions  through  the  negligence  of  its 
employes  or  the  Interference  of  others.  Its 
damages  have  not  been  less  than  those  of 
the  plaintiff  from  these  accidents,  while  its 
expenses  for  rebuilding  and  repairs  have 
been  very  great,  and,  for  these  reasons, 
plaintiff  asks  the  entire  destruction  of  Its 
works,  without  recompense.  Is  this  equity? 
Should  the  plaintiff,  a  speculative  corpora- 
tion, be  permitted  to  induce  various  kinds 
of  manufacturers  to  purchase  of  its  lands, 
make  great  outlays  in  creating  plants,  and 
then,  because  plaintlfl  aseetrtains  that  any 


such  manufactory  le  an  Injury  to  the  sale 
of  others  of  Its  lands.  Is  it  to  have  the  priv- 
ilege of  calling  upon  a  court  of  equity  to  de- 
stroy the  property  and  Investment  of  those 
who  have  been  Induced  to  purchase  of  It  In 
good  faith,  and  without  any  attempt  to  de- 
ceive It  as  to  the  charactur  of  tbe  manu- 
factory to  be  establlsbed?  Plaintiff  says. 
*^  was  mistaken."  Equity  says:  "Make 
good  tbe  loss  tbe  defendant  will  incur,  and 
you  will  be  relieved  of  Its  obnoxious  pres- 
ence; otherwise,  you  must  bear  it  as  a  bur- 
den of  your  own  assuming.  At  least,  a 
court  of  eqnlty  will  not  I«id  yon  its  assist- 
ance under  such  dnmmstances.  If  you 
would  be  heard,  come  with  clean  bands  and 
a  righteous  cause."  A  person  who  licenses, 
pei'mits.  or  acquiesces  In  the  establishment 
of  a  costly  and  exinnslve  nuisance  cannot 
Invoke  the  aid  of  a  court  of  equl^,  even 
though  it  prove  more  annoying  and  injurious 
than  he  anticipated,  but  he  will  be  left  to  his 
remedy  at  law,  If  any.  If  he  cannot  sue  at 
law,  neither  can  he  sue  in  equity.  16  Am. 
&  Bng.  Bnc.  Law,  Q60;  2  Wood,  Nuis.  H  786, 
804,  805,  808;  Hnlme  v.  Sbreve^  4  N.  J.  Eq. 
116.  *'A  person  may  so  encourage  another 
in  the  erection  of  a  nuisance  as  not  only  to 
be  deprived  of  the  right  of  equitable  relief 
but  also  to  give  the  adverse  party  an  equity 
to  restrain  him  from  recovering  damages  at 
law  for  such  nuisance."  Williams  v.  Earl 
of  Jersey,  1  Craig  &  P.  91;  Carlisle  v.  Coop- 
er, 21  N.  J.  Bq.  576;  Eden,  InJ.  274;  High, 
InJ.  i  756;  Whitney  v.  Railway  Co.,  11  Gray, 
358;  Swain  v.  Seamens,  9  Wall.  254.  For 
the  foregoing  reasons,  the  decree  complained 
of  la  reversed,  injunction  dissolved,  and  un 
dismissed. 

MATmS  V.  WESTERN  UNION  TEL.  00. 

(Supreme  Court  oi  Georgia.    June  2,  1895.) 

DiBsentlDfc  opinion.  For  majority  opinion,  see 
21  S.  E.  564. 

SIMMONS,  J.  (diasenting).  That  a  corpora- 
tion transacting  businesa  with  the  public  has  a 
right  to  make  On  reasonable  mles  ana  regolations 
for  the  goTemment  of  itB  business  is  too  well 
settled  to  require  the  citation  of  authorities;  it 
is  universally  held  by  all  coorta.  On  this  prin- 
ciple, courts  hold  that  an  insnrance  company  has 
a  right  to  stipulate  with  tbe  assured  that,  in  case 
of  loss,  he  must  make  out  his  proof  of  loss,  and 
submit  it  to  the  company  within  a  specified  time, 
or  his  right  of  action  to  recover  for  his  less  ia 
barred.  On  the  e<'  me  principle,  courts  hold  that 
a  telegraph  company  has  the  right  to  contract 
with  the  sender  of  a  message  that  be  must  give 
written  notice  of  his  claim  for  damages  arising 
from  a  breach  of  rontrnct  within  a  specified  time, 
or  his  right  to  recorer  will  be  barred.  This  is 
held,  too,  in  the  face  of  the  statute  which  gives 
the  sender  a  much  longer  time  to  bring  bis  action 
for  bis  dfrnaees.  It  is  held  on  tbe  principle  ^nt 
tbe  company  lias  a  right  to  make  reasonable  mles 
and  regulatioaa  in  tbe  transaction  of  its  busineaa 
with  the  public;  and  such  rules  and  regulations 
are  held  to  be  reastmable  on  the  ground  that  the 
telegraph  company  receives  and  transmits  thou- 
sands of  telegrams  in  the  course  of  the  time  pre- 
scribed in  the  rule,  and  that  it  would  I>e  impos- 
sible, after  this  time,  for  It  to  preserve  its  evi- 
dence so  as  to  meet  and  defend  actions  brought 
against  it  for  damages  within  the  time  allowed 
the  sender  by'  tbe  statute  of  limitations  to  sue 
for  the  breach  of  a  contract.  Q3ie' 
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fa'^ldiog  thia  rale  to  be  ft  reasoDable  one,  have  tIt- 
tually  allowed  it  to  abolish  the  statute  of  limita- 
tiona  by  contract  with  the  sender.  The  con- 
tracta  thus  made  do  not  relieve  the  telegraph 
company  from  any  part  of  its  obligation.  It  is 
boond  to  the  bume  care,  diligence,  and  fidelity  as 
the  law  requires  it  to  exerdse  if  no  such  contract 
had  been  made.  All  the  contract  reqnires  is  that 
the  Bender  of  a  telegram  should  gire  notice  of 
his  claim  for  damf  gei  within  tiie  time  agreed  up- 
on In  the  contract,  so  as  to  enable  the  company 
to  ascertain  the  facts,  and  to  preserve  the  same 
for  its  defense.  This  being  trne,  it  is  difficult  fot 
me  to  see  why  the  company  cannot  make  the 
same  contract  in  relation  to  a  penalty  imposed 
by  law  for  a  Tiolationof  its  statutory  duty,  when 
ue  penalty  Is  to  be  recovered  by  an  individual, 
and  not  by  the  public.  I  admit  that  it  cannot 
make  a  contract  ttiat  will  relieve  it  from  the  pen- 
alty, or  that  will  relieve  it  from  its  breach  of 
duty,  either  by  omission  or  commission.  But 
the  contract  under  consideration  does  not  under- 
take to  do  that  It  simply  means  that,  If  the 
company  fails  to  diB<^arge  its  duty  to  the  sender, 
aa  requued  of  it  by  law,  the  sender  agrees  to  pre- 
sent to  it  in  writing  bis  claim  for  the  statutory 
penaltv  within  60  days  after  the  message  is  filed 
with  tne  company.  It  doea  not  relieve  the  com- 
pany of  tiie  penalty.  The  same  obligation  rests 
upon  it  to  send  or  deliver  the  message  '*with  im- 
partiality and  good  faith  and  due  diligence."  If 
it  fails  to  do  so,  and  the  sender  complies  with  the 
•tipulation  to  make  his  claim  for  the  penalty 
witbio  60  ^ys,  the  company  is  as  much  bound 
for  tite  penalty  as  if  the  stipulation  had  not  been 
made.  It  is  no  hardship  upon  him.  In  these 
days  of  intelligence  and  rapid  communication, 
he  can  certainly  ascertain  within  a  mncli  shorter 
time  than  this  the  failure  on  the  partof  the  com- 
pany to  comply  with  the  law.  If  he  i^ends  a 
message,  he  can,  within  a  few  bonrs,  or  days  at 
least,  ascertain  whether  it  was  tiaDsmitted  and 
delivered  as  the  statute  reqaires.  Why  should 
he  have  more  time  to  bring  nia  action  for  a  pen- 
alty of  $100  than  he  woold  to  bring  it  for  dnnia- 
ges  faivolTlDg  f 1,000?  It  la  tald  that  the  reason 
u  that  in  the  one  eaae  It  fa  for  a  penalty,  and  in 
the  other  for  damages;  {hat  the  penalty  implies 
public  policy,  and  tbat  the  law  forbids  any  one 
to  contract  contrary  to  that;  that  the  object  of 
the  legislature  was  to  quicken  the  diligence  of 
these  companies  In  the  performance  of  their  du- 
ties, and  that  tliis  act  is  based  upon  pnblic  policy. 
I  tiitnk  that  I  have  already  shown  that  the  com- 
panyiB  not  relieved  from  any  of  its  duties  bythis 
Btipulationln  thecontract;  thattheaenderwaives 
DO  right  that  the  Btatntfe  gives  him  by  agreeing 
to  the  Btipnlation.  Ail  tbat  be  does  waive  is  tiie 
general  statate  of  limitattooa,  in  case  he  fails 
to  give  the  notice.  He  agrees  with  the  comnaoy 
to  make  a  limitation  of  their  own  in  lieu  of  The 
general  statute  prescribed  for  the  breach  of  all 
contracta,  if  he  fails  to  give  the  notice  according 
to  biB  agreement  Upon .  IbtB  subject  I  think 
&e  case  of  Telegraph  Go.  JoneB.  S5  Ind. 
228,  and  the  case  of  MontRoraery  v.  releciiinh 
Co., 50  Mo.  App. 591,  cited  by  Mr.  Justice  LUMP- 
KIN in  thec^inion  of  the  court  in  this  C8Be,is  di- 
rectly in  point.  I  call  particular  atteution  to  the 
reasoning  of  Chief  Justice  Elliott  in  Jones'  Case. 
While  it  is  not  binding  upon  us,  the  reasoning  Is 
verv  forcible,  and  is  entitled  to  great  weieht 

Now,  as  to  the  public  policy  of  the  act  of  1887, 
which  gives  this  right  ol  action.  It  will  be  ob- 
served that  the  act  declares  that  the  penalty 
may  be  recoveted  by  "either  the  sender  of  the  dis- 
patch or  the  person  to  whom  sent  or  directed, 
whichever  m^  first  sue."  It  does  not  give  the 
right  of  action  to  the  public.  It  does  not  pro- 
vMe  that  any  part  of  the  recovery  shall  go  to  the 
pablic,  or  to  any  portion  of  it.  It  gives  the 
whole  to  the  sender  if  he  first  brings  his  action. 
The  suit  under  consideration  was  brought  the 
sender.  I  am  free  to  admit  that  if  the  recovery, 
or  a  portion  of  it,  went  to  the  public,  the  sender 
could  not  agree  to  any  stipulation  which  would 
deprive  the  public  of  its  portion.  The  rule 
seems  to  be  that  where  the  public,  or  a  portion 
diereot  are  interested  in  a  fine  or  penalty,  the 
pettoa  or  informer  who  bringi^.the  action  cannot 
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settle  or  compound  with.  Sl^e  defendant  so  as  to 
deprive  the  public  of  Its  interest  therein.  18 
Am.  &  Eng.  Enc.  Law,  281,  and  authorities 
cited.  But  where  the  penalty  or  fine  goes  alone 
to  the  informer  or  person  who  institutes  the  ac- 
tion therefor,  he  mav  settle  or  compounil  with 
the  defendant,  or  withdraw  hia  suit,  or  waive  his 
right  to  recover  the  same.  He.  bein?  alone  inter- 
ested in  the  matter,  may  malce  any  kind  of  agree- 
ment about  it  tbat  he  pleaaea.  He  is  not  com- 
pelled to  sue;  and,  if  be  does  so,  he  can  withdraw 
the  suit  or  settle  it  by  compromise.  If  he  is 
entitled  to  receive  half  of  the  penalty,  he  can  com- 
promise  with  the  defendant  for  bis  half,  or  be 
may  release  the  defendant  from  his  part  thereof. 
Wardens  of  Poor  v.  Cope,  2  Ired.  44;  Haskins 
V.  Newcomb.  2  Johns.  404;  Telpgraph  Co.  v. 
Taylor,  84  Ga.  408.  11  S.  E.  396:  Telegraph 
Co.  T.  Buchanan,  35  Ind.  43a  If  be  can  do 
this,  what  prevents  him  from  stipulating  in  ad- 
vance that,  if  the  defendant  becomes  liable  to 
the  penalty,  be  will  give  him  notice  thereof  with- 
in 60  days?  Section  10  of  our  Code  provides 
that:  "LawB  made  for  the  preservation  of  pub- 
lic order  or  good  morals  cannot  be  done  away 
with  or  abrogated  by  any  agreement;  but  a  per- 
son may  waive  or  renounce  what  ^e  law  has  es- 
tablished in  his  favor,  when  be  does  not  thereby 
injure  others  or  affect  the  public  interest"  Hie 
act  of  1887  was  not  enacted  for  the  preservation 
of  pnblic  order  or  good  morals,  but,  as  annonnced 
in  the  opinion  of  the  majority  of  the  court  was 
made  for  the  purpose  of  quickening  the  diligence 
of  these  oompaniee  in  the  performance  of  tiieir 
duties.  The  act  of  1887.  as  before  remarked, 
declares  that  the  whole  recovery  shell  go  to  die 
sender  if  be  is  the  first  to  sue.  Hia  stipulating 
that  he  will  give  notice  of  the  liability  of  the 
company  for  the  penalty  within  60  days  affects 
only  bis  own  right  to  recover,  and  does  not  in- 
jure w  affect  the  pubHc  Interest  In  any  manner. 
Under  this  section  of  the  Code  thia  court  held,  in 
the  case  of  Simmons  v.  Anderson,  56  Ga.  53, 
that  Simmons,  as  htad  of  a  family,  could  waive 
hia  right  to  a  homestead,  although  the  constitu- 
tion of  the  state  expressly  dedared  that  he  was 
entitled  to  one.  and  that  it  should  not  be  subject 
to  levy  and  sale.  Section  2040  of  the  Code  pro- 
vides that  certain  property  of  every  debtor  who 
is  the  head  of  a  family  shall  be  exempt  from  levy 
and  sale,  nor  shall  any  valid  lien  be  created  there- 
on. Yet  this  conrt_ln  Flan^rs  v.  Wells,  61 
Ga.  195,  held  that  WellB  could  waive  this  ex- 
emption on  ^operty  described  In  the  section,  and 
that  it  was  subject  to  sale  under  a  mortgage  lien 
thereon  which  contained  the  waiver,  ^eee  de- 
cisicms  were  pronounced  before  the  adoption  of 
oar  present  constitution,  which  allows  *  waiver  of 
homestead  and  exemption.  Tliis  constitntkaial 
moviaion  allowing  the  homestead. .  and  seed  on 
2040,  providing  for  what  ib  called  the  "pony  home- 
stead, '  were  enacted  to  prevent  families  from 
being  thrown  out  of  house  and  home,  and  Oins 
keep  them  from  becoming  chat^ea  upon  the  pub- 
lic. The  public  bad,  therefore,  an  indir^  fai- 
terest  in  seeing  that  each  head  of  a  family  had  a 
home.  Tet  with  this  interest  of  the  public,  a 
waiver  by  the  bead  of  a  family  was  held  valid 
and  binding.  If  it  was  not  contrary  to  public 
policy  to  waive  a  homestead,  which  was  enacted 
for  the  protection  of  the  wom^  and  children  of 
the  state,  and  to  prevent  them  from  becoming 
charges  on  the  public,  bow  much  less  is  it  contrary 
to  that  policy  to  allow  a  sender  of  a  telegram  to 
stipulate  that  he  will  not  bold  the  company  liable 
for  a  penalty  unless  he  gives  it  notice  within  60 
dure  from  the  filing  of  the  messageT 

To  repeat  be  does  not  waive  bis  rijdit  of  ac- 
tion; he  only  waives  the  general  limitation  act, 
In  case  he  fails  to  give  noti(«  of  his  claim  for 
the  penalty.  If  he  ^ives  the  notice,  he  can  still 
bring  hia  action  within  the  time  prescribed  by  ths 
statute  of  limitations.  His  doing  so  affects  no 
one  but  himself.  If  he  fails  to  give  the  notice 
which  he  stipulates  to  do,  it  is  his  own  faidt; 
aad  his  failure  injures  nO  one  but  himself.  In 
my  opinion,  the  plaintiff  In  this  case  had  the  rl^t 
to  make  the  agraement  in  question.  It  wis  not 
contrary  to  pablic  iwlicTi  Iw  sboold  nst  to 
alLowed  to^fecovei, 
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